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Sapreme  Coart  of.  Appeals  of  Virginia. 


Burke,  Administrator,  &c.  v.  Levy's  Execu- 
tors. 

Noyember,  1821. 


-Motloa  oa-PlM  of  Non  Bat  Pac 

J  of  J«ry.*--Wlierc  non  est  factum  is 
pleaded  to  a  motion  on  a  forthcomln|r  bond,  the 
ooort  may  render  Judgment  without  tne  interven- 
tion of  a  jury;  or  they  may  empanel  a  jury  to 
try  the  Issne,  at  their  discretion. 
Smmm  Jadgawnt  on— AppssI  Racord.t— Although  the 
Judgment  on  a  forthcoming  bond,  should  be  ren- 
dered for  a  larger  sum  than  that  due  by  the  exe- 
cution, yet  if  the  execution  is  not  made  part  of 
the  record  by  bill  of  exceptions,  nor  any  objection 
made  In  the  court  below,  such  objection  cannot  be 
sustained  In  the  court  of  appeals. 

This  was  an  appeal  from  the  superior 
court  of  law  for  Richmond  county.  The 
appellee  made  a  motion  against  the  appel- 
lant and  his  surety  on  a  forthcoming  bond, 
which  recited  the  execution  with  the  legal 
costs  attending  the  same,  as  amounting  to 
2041.   lis.  2d.;  but  the  execution  itself  is 


*Pdrtbooailng  Boods—Motioa  on— PIss  of  Non  Bst 
Pactoni— Neeesslty  of  Jury.— In  Wallace  v.  McCarty. 
S  W.  Va.  10a,  it  is  said:  "In  the  case  of  Swrks  v. 
Lew,  1  Band.  1,  it  was  decided  that  'when  non  est 
fttctftm\a  pleaded  to  a  motion  on  a  forthcoming 
bond  the  court  may  render  Judgment  without  the 
interrention  of  a  Jury  to  try  the  issue  at  their  dis- 
cretion.* This  decision  was  made  before  the  enacu 
ment  of  the  present  statute.  But  in  Claflin  y. 
Steenbock,  18  Gratt  842,  it  was  held  that  'on  a 
motion  to  abate  an  attachment  on  the  ground  that 
it  was  issued  on  false  suggestion  and  without  suffi- 
cient cause,  the  plaintiff  declining  to  express  any 
wish  for  a  jury  and  the  defendant  expressing  a 
wish  that  a  Jury  might  be  dispensed  with,  and 
chat  the  court  should  hear  and  decide  the  case: 
ihe  court  should  hear  and  decide  it.*  The  decision 
was  made  under  the  last-named  section  which  is  in 
the  Code  of  Virginia,    f  8,  p.  7D8.*' 

If  the  defendant  chose,  on  a  motion  on  a  forth- 
coming bond,  he  may  file  a  formal  plea  in  writing: 
and  on  issue  being  taken,  the  court  may  try  it  or 
may  submit  it  to  a  Jury,  as  to  it  seems  best  Cent 
Land  Co.  ▼.  Calhoun,  16  W.  VaT  875. 

The  pleadings  in  a  motion  are  sometimes  in  writ- 
ing: bat  in  such  cases  less  strictness  is  required 
than  in  common-law  actions,  and  an  objection  that 
the  issues  on  the  pleadings  are  not  formally  Joined 
will  have  no  weight.  The  court  may  Itself  try  the 
issues,  although  of  fact,  or  call  In  a  Jury  for  that 
purpose,  at  Its  discretion.  Cecil  v.  Early,  10  Gratt 
XO.  citing  principal  case,  and  McKinster  ▼.  Garrott 
SRand.  5M. 

Saaso— 51isrlff*sRetoni— Concinsivsncss  of.— In  Ad- 
ler  V.  Green,  18  W.  Va.  306,  it  is  said:  "The  uniform 
practice  in  Virginia  has  been  to  contradict  the 
sheriff's  return  of  'f 01  felted'  upon  forthcoming 
bonds,  as  illustrated  In  a  number  of  cases  in  the 
Virginia  reports,  without  even  a  suggestion  being 
made  in  any  of  those  cases,  that  the  sheriff's  re- 
turn was  conclusive  of  the  forfeiture.  McKinster 
V.  Garrott  8  Rand.  664:  Bernard  v.  Scott  8  Rand. 
SOS:  Pleasants  ▼.  Lewis,  1  Wash.  278:  Nicolas  ▼. 
Fletcher,  1  Wash.  880:  Burke  v.  Levy.\  Sand.  1: 
Jones  ▼.  Raine,  4  Rand.  886;  Cole  v.  Fenwlck.  1 
611m.  184.  I  am  of  opinion,  therefore,  that  a  sher- 
iff's return  upon  a  forthcoming  bond  is  not  con- 
clusive  but  only  prima  facie.** 

See  further,  monographic  note  on  "Statutory 
Bonds**  appended  toGoolsbyy.  Strother,  21  Gratt 

107. 

tSoms  Judgment  on— AppssI— Record.— In  Couch 
T.  Miller.  3  Leigh  645,  a  motion  was  made  to  quash  a 


not  made  part  of  the  record  by  bill  of 
exceptions,  nor  does  it  appear  that  any  ob- 
jection was  made  in  the  court  below  to 
any  excess  in  the  judgment  beyond 
2  the  amount  due  by  *the  execution. 
The  defendants  in  the  motion  put 
in  a  plea  of  non  est  factum  and  concluded 
to  the  country;  which  plea  was  duly  sworn 
to.  The  court  rendered  judgment  for  the 
plaintiff  without  en;ipanelling  a  jury  to 
try  the  issue  of  non  est  factum.  The  de- 
fendant, Burke,  took  an  appeal  to  this 
court. 

Stanard,  for  the  plaintiff  in  error. 

Leigh,  for  the  defendant.' 

Two  objections  were  made  by  the  appel- 
lant to  the  judgment  of  the  court  below. 
1st — ^That  the  bond  was  taken  and  the 
execution  awarded  thereon,  for  more  than 
the  amount  of  the  execution  on  which  the 
bond  was  taken.  2ndly — ^That  the  plea  of 
non  est  factum  ought  to  have  been  tried 
by  a  jury. 

November  26— JUDGE  ROANE,  deliv- 
ered the  opinion  of  the  court: 

The  court  is  of  opinion,  that  as  the  juris- 
diction in  this  case  was  given  to  the  Su- 
perior Court,  to  proceed  by  motion  in  a 
summary  way,  although  that  court  might 
have  called  in  a  jury  to  decide  the  points 
submitted  by  the  plea,  it  was  not  compel- 


forthcoming  bond  for  defects  apparent  on  the  face 
of  the  execution  upon  which  it  was  taken.  On 
appeal,  it  was  objected  in  the  coart  of  appeals  that 
the  execution  not  having  been  made  a  part  of  the 
record,  by  any  express  order  of  the  lower  court 
or  by  a  bill  of  exceptions  filed  for  that  purpose,  it 
was  not  competent  for  the  appellate  court  to  look 
into  it  and  compare  it  with  the  bond.  In  support 
of  the  objection,  the  principal  case  and  Jones  v. 
Hull,  1  Ben.  A  M.  212,  were  cited.  Jvdob  Cabklu 
who  delivered  the  opinion  of  the  court  in  regard 
to  these  cases,  said  (p.  648):  "It  is  true,  that  in  those 
cases,  the  court  did  ref  ase  to  look  Into  the  execu- 
tions. But  in  all  of  them,  the  defendants,  though 
they  appeared  in  the  court  below,  had  made  no 
objection  to  the  bonds,  on  the  ground  of  their  being 
unauthorized  by  or  variant  from  tne  executions. 
This  court  said,  their  failure  to  make  such  objec- 
tions in  the  court  below,  furnished  ground  to  pre- 
sume that  the  bonds  had  been  rightly  taken,  so 
far  as  related  to  the  executions,  and  therefore  it 
would  not  look  into  the  executions,  to  see. whether 
that  was  in  fact  the  case  or  not  The  principle  on 
which  those  cases  were  decided,  does  not  apply  to 
that  which  is  now  before  us:  for  here,  it  is  expressly 
stated,  that  the  bond  was  objected  to  by  the  defend- 
ant, and  quashed  by  the  court,  on  account  of 
defects  apparent  on  the  face  of  the  execution. 
This  necessarily  made  the  execution  a  part  of  the 
record,  and  Imposes  on  the  appellate  court  the 
duty  to  look  into  it  as  the  only  means  of  testing 
the  correctness  of  the  Judgment  appealed  from.'* 
Ay  res  v.  LewelUn,  8  Leigh  614:  Cent  Land  Co.  v. 
Calhoun.  16  W.  Va.  878. 

See  further,  monographic  note  on  "Appeal  and 
Error**  appended  to  Hill  v.  Salem,  etc..  Turnpike 
Co.,  1  Rod.  208:  monographic  note  on  "Statutory 
Bonds"  appended  to  Goolsby  v.  Strother.  21  Oratt 
107. 
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lable  to  do  so,  under  the  distinction  taken 
by  the  court  in  the  case  of  Watson  v. 
Alexander,  (a) 

The  court  is  also  of  opinion,  that  al- 
though there  may  still  exist  an  excess  in 
the  judgment  of  the  Superior  Court  be- 
yond the  sum  due  by  the  execution,  yet 
that  execution  not  having  been  made  a 
part  of  the  record,  bv  bill  of  exceptions 
or  otherwise,  and  no  objection  having  been 
made  to  the  judgment  on  this  point  in 
the  court  below,  that  objection  ought  not 
to  be  now  sustained  in  this  court  under 
the  case  of  Bronaughs  v.  Freeman,  (b) 
There  is  no  error,  therefore,  in  the  judg- 
ment, and  it  is  to  be  affirmed. 


3  ^Slaughter  v.  Green  and  Othera. 

December.  1821. 
Ballmeiit«~IMIv0ry  of  Wheat  to  Be  Qromid— Caee  at 

B«r.— Where  wheat  Is  delivered  at  a  mill  to  be 
ffroand,  upon  an  agreement  that  the  miller  shall 
return  to  the  farmer  a  given  quantity  of  flour  for 
so  many  bushels  of  wheat,  the  miller  is  a  bailee 
and  not  a  purchaser:  and  therefore.  If  the  wheat 
be  consumed  by  accidental  fire,  the  miller  will 
not  be  responsible  for  it  This  conclusion  will  not 
be  altered  by  an  understanding  between  the 
parties,  that  the  miller  Is  not  bound  to  return 
flour  made  from  that  Identical  wheat  but  flour 
of  a  certain  quality  made  from  any  wheat  in  the 
mill. 

This  was  an  appeal  from  the  superior 
court  of  law  for  the  county  of  Culpeper, 
in  which  court  the  appellant  brought  an 
action  on  the  case  against  the  appellees, 
who  were  the  occupiers  of  a  certain  mill 
in  the  said  county,  for  the  value  of  120 
bushels  and  34lbs.  of  wheat,  which  he  had 
delivered  to  them  to  be  ground,  and  was 
to  receive,  in  return,  one  barrel  of  super- 
fine flour  for  cverv  five  bushels  of  the  said 
wheat;  and  he  alleges  a  total  failure  on 
the  part  of  the  defendants,  to  perform  the 
agreement  on  their  part.  There  are  sev- 
eral counts  in  the  declaration;  but,  as  the 
question  does  not  turn  on  the  form  of 
the  pleadings,  it  is  sufficient  to  give  their 
substance. 

The  defendants  in  the  court  below  filed 
three  pleas,  setting  forth  in  effect,  that 
after  the  delivery  of  the  said  wheat,  the 
said  mills  and  wheat  were  accidentally  con- 
sumed by  fire.  To  these  pleas  the  plaintiff 
replied  generally. 

At  the  trial,  a  statement  of  facts  was 
agreed  on  by  the  parties  and  submitted 
to  the  court  for  its  decision  on  the  law 
arising  on  the  case  agreed,  in  the  same 
manner  as  if  it  had  been  a  demurrer  to 
evidence,  "and  that  the  judgment  shall 
be  rendered  according  to  the  very  right 
of  the  case  without  regard  to  the  plead- 
ings." 

As  every  circumstance  in  the  case 
agreed  is  important,  it  is  deemed  proper 
to  give  it  at  full  length. 

4  *Robert   Slaughter, 

against 
John  Strother,  John  W.  Green  and 
Jeremiah  Strother. 
Case    agreed. 
We  agree  that  at  and  long  before  the 


(a)  1  Wash.  856. 

(b)  2  Munf .  900. 

^See  principal  case  cited  in  Reherd  ▼.  Clem  & 
Wensrer.  86  Va.  380. 10  S.  £.  Rep.  504. 


facts  herein  after  stated  occurred,  the  de- 
fendants were  owners  and  occupiers  of 
the  mills  in  the  county  of  Culpeper,  called 
the  Paoli  mills,  and  were  in  the  habit  and 
practice  of  delivering  into  the  said  mills 
their  crop  of  wheat  raised  on  the  farm  at- 
tached to  the  said  mills,  and  of  receiving 
into  the  said  mills  from  such  persons  as 
chose  to  send  it,  wheat  to  be  manufactured 
into  flour:  that  the  wheat  so  delivered  by 
the  defendants  and  the  wheat  so  sent  by 
whomsoever  or  how  many  sent,  was  by 
means  of  the  machinery  of  said  mills  mixed 
together,  and  flour  ground  from  the  mass 
so  mixed  without  regard  to  the  particular 
wheat  sent  by  any  particular  person:  that 
out  of  the  flour  so  ground,  each  person,  so 
sending  wheat  to  the  said  mills,  was  enti- 
tled, after  allowinjg  a  reasonable  time  for 
grinding  the  same,  to  receive  from  the  de- 
fendants in  succession  and  in  the  order  in 
which  they  might  have  delivered  wheat, 
upon  his  or  their  demand,  at  the  said 
mills,  one  barrel  of  superfine  flour  for 
every  hv^  bushels  of  wheat  weighing  sixty 
pounds  to  the  bushel  and  at  that  rate  for 
a  larger  or  smaller  quantity,  and  to  receive 
as  aforesaid  such  portion  of  the  said  flour 
as  he  might  choose,  loose  and  not  packed 
in  barrels;  and  for  every  100  bushels  of 
wheat,  1000  pounds  of  bran  and  300  pounds 
of  ship-stuff,  and  at  that  rate  for  a  larger 
or  smaller  quantity;  or,  if  such  person 
chose,  he  was  to  gfive  up  his  claim  to  the 
said  bran  and  ship-stuff  in  consideration  of 
the  barrels  in  which  the  flour  should  be 
packed;  which  in  all  cases  were  to  be 
furnished  by  the  defendants,  or  otherwise 
to  pay  the  defendants  42  cents  for  each 
barrel  so  furnished:  that  it  was  the  gen- 
eral custom  of  the  country,  to  grind  wheat 
upon  the  same  terms;  all  which  was  well 
known  to  the  plaintiff  at  and  before 
the  delivery  into  the  said  mills  of  the 
wheat  hereinafter  mentioned.  We 
5  *agree,  that  before  the  plaintiff  de- 

livered into  the  said  mills  the  wheat 
hereinafter  mentioned,  various  persons, 
subsequent  to  the  1st  day  of  August  1815, 
had  delivered  into  the  said  mills  to  be 
ground  as  aforesaid  2800  bushels  of  wheat, 
weighing  sixty  pounds  to  the  bushel,  in- 
cluding 260  bushels  of  wheat  raised  by 
the  said  defendants  on  the  farm  attached 
to  the  said  mills,  which  they  had  put  into 
the  said  mills,  and  all  of  which  2800  bush- 
els, including  the  said  260  bushels,  were 
indiscriminately  mixed  as  aforesaid,  and 
was  in  the  mill  at  the  time  the  plaintiff  de- 
livered into  the  mill  the  wheat  hereinafter 
mentioned.  We  agree,  that  the  plaintiff 
between  day  of  and  the 

day  of  1815,  without  any 

special  contract  with  the  defendants,  de- 
livered into  the  said  mills  120  bushels  and 
29  pounds  of  wheat  weighing  60  pounds  to 
the  bushel,  for  which  the  defendants  gave 
him  the  receipts,  herewith  filed,  marked 
1,  2,  3,  4,  and  which  are  in  the  words  fol- 
lowing: 

^Taoli   Mills,   24th   October,    1815. 
"Received  of  Robert  Slaughter  Esq.  fif- 
teen bushels  and  fifteen  pounds  of  wheat 
pr.  Joe  to  grind. 

"John  Strother  &  Co." 
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"15  15-60." 

"Paoli  Mills,  26th  October,  1815. 
"Received    of    Robert    Slaughter    fifteen 
bnshels  and  ten  pounds  of  wheat  by  Joe 
to  be  ground. 

"John  Strother." 
"Paoli  Mills,  28th  October,  1815. 
"Received     of     Mr.     Robert     Slaughter, 
thirty-nine  bushels  and  fifty-five  lbs.  wheat 
by  Thomas  Vaughn  to  be  ground. 

"John  Strother." 

"Paoli  Mills,  8th  December,  1815. 
"Received  of  Mr.   Robert  Slaugh- 
6  ter  by  Staunton  *Slaughter's  Calep 

fifty    bushels    and    fourteen    pounds 
wheat  to  be  ground. 

"John  Strother." 

And    it   was  the   understanding  of  both 
parties,  that  the  said  wheat  was  delivered 
to  be   ground  upon  the  general  terms  of 
the  said  mills  and  the  custom  of  the  coun- 
try aforesaid,  and  was  to  receive  his  quan- 
tity  of   flour   therefor,   without   regard   to 
any  particular  wheat  so  delivered  into  the 
said   mills   it  might  be  ground  out  of,  as 
soon  as  it  came  to  his  turn,  and  as  soon  as 
it  could  be  conveniently  ground  as  afore- 
said: that  the  said  wheat  so  delivered  by 
the  plaintiff  was  the  last  wheat  delivered 
into  the  said  mills  during  that  season  and 
of    the    then    last    crop,    except    about    70 
bushels  weighing  60  pounds  to  the  bushel 
delivered    subsequently    by    another    cus- 
tomer of  the  mill  to  be  ground  as  aforesaid: 
that  when  the  said  wheat  was  so  delivered 
by  the  plaintiflF,  a  greater  part  of  the  wheat 
which    had    been    so    previously    delivered 
into    the  mill,  was  deposited  in  one  bulk 
in  the  third  floor  of  the  mill,  and  the  resi- 
due   thereof,    consisting    of    six    or    seven 
hundred    bushels,    was    deposited    in    the 
fourth    story    of    the    mill:    that    the    said 
wheat,    so   delivered   by   the   plaintiff,   was 
elevated  by  the  machinery  of  the  mill  into 
the  said  fourth  story,  and  mixed  with  the 
bulk  of  wheat  aforesaid  previously  depos- 
ited in  the  fourth  story,  and  that  the  said 
bulk  of  wheat  deposited  in  the  fourth  story 
was    first   ground,   and   the    whole   of   the 
flour    made  from  it,   delivered   to   custom- 
ers   of  the   mill,   other   than   the   plaintiff, 
in    satisfaction    of   their    claims    upon    the 
mill  for  flour  and  which  had  a  priority  to 
the  claim  of  the  plaintiff.    We  agree,  that 
the   water   in    Mountain   Run   upon   which 
the  said  mills  were  built,  from  the  1st  day 
of  August,  1815,  to  the  15th  day  of  Decem- 
ber, 1815,  was  so  low  and  scarce,  that  no 
flour  could  be  made  at  the  said  mill  during 
that  period;  and  that  on  the  said  15th  day 
of  December,  1815,  the  water  in  the  said 

run  became  abundant,  and  from  that 
7  time  until  the  *said  mill  was  burned 

as  hereinafter  mentioned,  the  usual 
quantity  of  flour  was  regularly  ground  at 
the  said  mills,  and  at  all  times  during  the 
last  mentioned  period  there  were  more 
than  30  barrels  of  superfine  flour  in  the 
said  mill,  packed  in  barrels  and  ground  in 
manner  aforesaid,  out  of  the  wheat  deliv- 
ered as  aforesaid  into  the  mill. 

We  agree,  that  a  certain  Sterne, 

in  September  1815,  delivered  into  the  said 
mill  a  quantity  of  wheat  of  superior  quality  | 


to  be  ground  as  aforesaid,  and  that  John 
Strother  one  of  the  defendants  intended 
to  use  so  much  thereof  as  might  be  neces- 
sary for  seeding  the  crop  of  the  defend- 
ants, and  offered  to  lend  some  of  the  last 
mentioned  wheat  to  a  neighbour  for  the 
same  purpose,  and  gave  directions  to  the 
miller  to  put  the  said  wheat  by  itself;  but 
the  miller  forgot  the  directions,  and  mixed 
it  (as  was  common)  with  the  wheat  of 
others,  and  thereby  disappointed  the  inten- 
tions of  the  defendants  in  seeding  thereof 
or  loaning  out  any  as  aforesaid.  We  agree 
that  on  the  11th  day  of  February  1816.  the 
said  mills  with  all  the  wheat,  flour,  bran 
and  ship-stuff  therein,  were  accidentally 
and  without  the  default  of  the  defendants, 
consumed  by  fire,  and  that  at  the  time  of 
said  burning,  there  was  in  the  said  mill  of 
the  wheat  delivered  as  aforesaid  and  flour 
ground  out  of  the  wheat  so  delivered  and 
bran  and  ship-stuff  the  proceeds  of  such 
grinding,  a  suflicient  quantity  to  satisfy 
all  claims  for  flour,  bran  and  ship-stuff, 
which  any  person  or  persons  so  having 
delivered  wheat  as  aforesaid,  had  against 
the  defendants  on  that  account,  and  that 
no  flour  had  been  delivered  by  the  defend- 
ants to  the  plaintiff  on  account  of  the 
wheat  so  by  him  delivered,  except  100 
pounds  which  he  received  at  the  said 
mills  on  that  account;  and  that  the  plain- 
tiff, after  the  burning  of  the  said  mills, 
demanded  of  the  said  defendants,  at  the 
place  where  the  said  mills  had  stood,  24 
barrels  of  superfine  flour,  on  account  of 
the  said  wheat  so  by  him  delivered;  which 
flour  the  defendants  did  not  deliver  to  the 
plaintiff.  We  agree,  that  the  receipts 
herein  before  mentioned,  given  by 
8  the  defendants ^to  the  plaintiff, were  in 

the  usual  form  of  receipts  given  for 
wheat  delivered  at  the  mill,  and  were  in- 
tended to  shew  that  the  wheat  was  received 
to  be  ground  according  to  the  usage  and 
custom  of  the  mill  before  stated.  We 
agree,  that  the  law,  arising  upon  the  fore- 
going case  agreed,  shall  be  adjudged  as  if 
all  the  facts  aforesaid  had  been  proved  by 
the  plaintiff,  and  the  foregoing  case  agreed, 
was  a  demurrer  to  evidence  filed  by  the 
defendants,  and  that  the  judgment  shall 
be  rendered  according  to  the  very  right 
of  the  case,  without  regard  to  the  plead- 
ings. And  we  agree,  that  if  the  law  be 
for  the  plaintiff,  so  that  he  is  entitled  to 
recover  for  the  whole  amount  of  the  wheat 
so  delivered  by  him,  after  crediting  the 
100  pounds  of  flour  aforesaid,  that  judg- . 
ment  shall  be  entered  for  the  plaintiff  for 
$152.75,  with  interest  thereon  from  the 
11th  day  of  February,  1816.  But,  if  the 
plaintiff  be  not  entitled  as  aforesaid,  and 
the  defendants  be  responsible  to  him  for 
any  thing  on  account  of  their  having  put 
into  the  said  mills  260  bushels  of  wheat  as 
aforesaid,  then  we  agree  that  judgment 
shall  be  rendered  for  the  plaintiff  for 
$38.18,  with  interest  from  the  11th  day  of 
February,  1816.  And  if  the  defendants  be 
not  responsible  as  last  aforesaid,  but  be 
responsible  to  the  plaintiff  for  any  thing, 
on  account  of  any  interest  which  they 
might  have  had  in  the  wheat,  flour,  bran 
and    ship-stuff   so    burned,   otherwise    than 
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on  account  of  the  said  260  bushels  of 
wheat,  we  agree  that  judgment  shall  be 
rendered  for  the  plaintiff  for  $38.18,  with 
interest  from  the  11th  day  of  February,  1816; 
and  if  the  defendants  be  responsible  to  the 
plaintiff,  both  on  account  of  the  said  260 
bushels  of  wheat  and  on  account  of  any 
other  interest  which  they  may  have  had 
in  the  said  wheat,  flour,  bran  and  ship- 
stuff  so  burned,  we  agree  that  judgment 
shall  be  rendered  for  the  plaintiff  for 
$76.36,  with  interest  from  the  11th  day  of 
February,  1816.  But,  if  the  law  upon  the 
whole  matter  be  for  the  defendants,  that 
then  judgment  be  rendered  for  the  defend- 
ants. 

Richard   H.   Field,   plaintiff's  attorney. 

J.  H.  Williams,  attorney  for  defend- 
ants. 

9  *Upon  this  agreed  case,  the  court 
rendered   judgment   for   the   defend- 
ants;   and    the    plaintiff    appealed    to    this 
court. 

Leigh,  for  the  appellant. 

W.  Hay,  junr.,  for  the  appellees.* 

JUDGE  ROANE,  delivered  the  opinion 
of  the  court: 

The  court  is  of  opinion,  that  although 
wheat  may  be  exchanged  for  flour,  as  well 
as  sold  for  money,  so  as  to  operate  a 
transmutation  of  the  property  in  it,  from 
the  vendor  to  the  vendee,  it  may  also  be 
the  subject  of  bailment,  both  for  the  mere 
purpose  of  safe  keeping,  and  for  that  of 
being  converted  into  flour,  for  the  use  of 
the  bailor.  A  bailment  of  this  last  kind, 
is  called,  in  the  books,  locatio  operis  fa- 
ciendi,  and  undeniably  exists  in  the  case 
of  a  single  bailment,  and  where  the  flour 
of  the  skme  wheat  is  to  be  received  in 
return.  But  the  character  of  the  transac- 
tion is  not  lost,  when,  for  general  conven- 
ience, the  wheat  delivered  at  a  mill,  by 
many  customers,  is  agreed  by  a  common 
usage,  or  otherwise,  to  be  put  into  a 
common  stock,  and  when  it  is  further 
agreed,  that  the  return  is  to  be  made  out 
of  the  common  mass  of  flour.  These  varia- 
tions from  the  doctrine  of  a  simple  and 
individual  bailment,  whereby  each  bailor 
was  to  receive  the  identical  proceeds  of 
his  own  wheat,  it  was  competent  for  a 
numerous  class  of  bailors  to  make,  without 
changing  the  character  of  the  transaction. 
It  may  still  be  considered  as  a  simple  and 
individual  bailment  of  the  wheat,  accom- 
panied by  an  agreement  of  all  the  parties, 
(the  bailees  themselves  not  excpted,)  that, 
■  for  general  convenience,  these  conditions 
should  be  superadded.  They  arc  condi- 
tions which  impose  no  hardship  on  the 
bailee,  but,  on  the  contrary,  are  inserted 
for  his  accommodation  and  convenience; 
and  in  relation   to  the  bailors,  it  is 

10  probable    *that,    without    them,    the 
wheat  would  not  have  been  received. 

While  the  convenience  of  the  bailee  is 
consulted  thereby,  as  aforesaid,  it  is  not 
seen  that  any  loss  or  injury  will  arise  to 
the  bailors  therefrom.  On  the  contrary, 
the  wheat,  deposited  by  all  the  other  bail- 


^Ttae  reporter  regrets  that  lie  is  compelled  to  omit 
the  argument  on  this  interestinff  case,  as  it  took 
place  before  his  appointment.— Note  In  Original 
Edition. 


ors,  may  have  been  better,  than  that  of 
the  appellant  in  the  case  before  us;  and 
if  so,  the  custom  in  question  would  conduce 
to  his  benefit.  At  any  rate,  the  parties  to 
the  contract  had  power  to  agree  to  these 
conditions;  and  they  do  not  change  the 
character  of  the  transaction.  They  do  not 
convert  a  bailment  of  the  kind  mentioned, 
into  a  sale  or  an  exchange  of  the  wheat  for 
flour. 

By  the  terms  of  this  custom,  this  wheat 
is  "to  be  ground"  into  flour,  and  when  so 
ground,  is  to  be  "returned"  to  the  farmers 
collectively  taken.  These  circumstances 
completely  negative  the  idea  of  a  sale  or 
exchange  of  the  wheat,  which  would  carry 
with  it  the  transmutation  of  property.  The 
property  in  the  wheat  is  certainly  not  con- 
veyed to  the  millers,  when  they  could  not 
sell  the  wheat  in  specie,  without  violating 
their  contract,  which  is  to  grind  it  into 
flour;  nor  even  sell  the  flour  itself  without, 
in  like  manner,  violating  their  agreement 
to  return  it  to  the  several  bailors.  That  is 
a  curious  kind  of  ownership,  in  which  the 
party  has  no  absolute  power  over  the  sub- 
ject, either  in  its  original  state,  or  after 
it  has  been  manufactured.  The  millers,  in 
this  case,  have  the  absolute  ownership  of 
nothing,  but  the  excess  of  the  flour  which 
may  remain  to  them,  after  returning  the 
stipulated  quantitv  to  the  several  farmers. 
This  constitutes  their  profit  in  the  contract, 
and  over  this  portion  of  the  subject,  alone, 
have  they  the  absolute  right  of  property. 
That  right,  as  to  the  residue,  remains  in 
the  farmers,  and  has  never  been  surren- 
dered by  them. 

These  two  circumstances,  so  utterly  in- 
compatible with  the  idea  of  a  right  of 
property  in  the  millers,  in  the  wheat  or 
flour  in  controversy,  conclude  that  ques- 
tion, as  at  the  time  of  the  contract.  At 
that  time  they  estopped  the  appel- 
11  lees  ♦from  claiming  the  wheat,  as 
their  wheat.  The  millers,  by  their 
receipts  given  at  the  time,  even  expressly 
say,  that  the  wheat  is  received,  "to  be 
ground;"  which  excludes  the  idea  of  an 
absolute  ownership  of  the  wheat  itself. 
The  construction  arising  out  of  these  re- 
ceipts, being  the  act  of  both  the  parties  to 
the  contract,  at  the  time,  outweighs  a 
seeming  exposition  of  the  contract,  by  the 
appellees  only,  at  a  future  time,  in  relation 
to  the  wheat  of  Sterne.  They  certainly 
do,  when  they  are  combined  with  the  other 
circumstances. 

This  wheat,  then,  remaining  the  prop- 
erty of  the  bailors,  and  being  accidentally 
burnt  by  fire,  the  loss  must  be  borne  by 
them.  It  must  be  so  borne,  because,  how- 
ever it  might  be  under  other  circumstances, 
it  is  expressly  found,  that  there  was  in  the 
mill,  at  the  time  of  the  fire,  flour  &c. 
enough  to  satisfy  all  the  claims  upon  the 
mill,  for  the  same.  Thereafter,  it  was  the 
fault  of  the  appellant,  that  his  portion  of 
it  was  not  demanded,  and  taken  away.  He 
shall,  therefore,  bear  the  loss.  It  is  even 
stronger  than  the  case  put  in  Bacon,  vol.  1, 
p.  554,  where  it  is  held,  that  if  A  deliver 
goods  to  B,  (a  carrier,)  to  be  carried  from 
C  to  D,  and  then  forwarded  to  E,  and  B 
carries  them   to   D,  and  puts  them  in  his 
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warehouse,  in  which  they  are  destroyed  by 
fire,  before  an  opportunity  offered  to  for- 
ward them  to  E,  B  was  adjudged  not  to 
be  liable.  In  this  case,  if  the  appellant  had 
not  neglected  to  call  for  the  flour,  after 
it  was  ready,  the  loss  in  question  would 
not  have  happened.  We  are  all,  therefore, 
of  opinion,  to  affirm  the  judgment. 


12  *Myers  and  Son  v.  Friend  and  Scott. 

December.  18tl. 

TrMsury  Note— How  Traiuferablo.-!^A  treasury  note 
is,  by  the  act  of  Congress,  transferable  by  dellTery 
and  asaicrnment  only. 

SaH»-Rooovory  by  DotlBiw$~  Cose  at  Bar.— Wbere  a 
treasury  note  was  assUraed  by  the  payee  by  en- 
dorsement In  writing  to  A.  B..  or  order,  tben 
transferred  by  a  blank  endorsement  by  A.  B.. 
afterwards  endorsed  In  fnll  by  C.  D.,  (into  whose 
hands  it  bad  regularly  come.)  to  £.  F. ;  this  note 
beinff  afterwards  stolen  from  the  mail,  and  com- 
ing by  a  series  of  endorsements  into  the  hands  of 
a  bona  ade  assitrnee*  may  be  recovered  in  an 
action  of  detinue  brought  by  C.  D.,  against  the 
holder. 

This  w^as  *  an  appeal  from  the  Superior 
Court  of  Prince  George  county.  In  that 
court,  Myers  and  Son  brought  an  action 
of  detinue  against  Friend  and  Scott  for  a 
certain  treasury  note  numbered  2562,  dated 
the  11th  day  of  October  1814,  and  made 
payable  the  11th  day  of  October  1815,  be- 
ing for  the  sum  of  $1000;  which  note  was 
made  payable  to  James  Barbour  or  order 
at  Washington,  and  by  him  endorsed  on 
the  back  as  follows:  "Pay  to  George  Row- 
land or  his  order,  James  Barbour."  Under 
this  endorsement,  there  was  a  blank  en- 
dorsement by  the  said  Rowland,  thus; — 
"George  Rowland."  Myers  and  Son,  being 
regularly  possessed  of  the  said  note,  under 
the  last  mentioned  endorsement,  made  the 
following  endorsement  under  the  name  of 
the  said  Rowland; — "Pay  to  the  Cashier  of 
the  Branch  of  the  State  Bank  of  North 
Carolina  at  Newbern,  or  order.  Moses 
Myers  and  Son."  The  said  note,  thus  en- 
dorsed, was  enclosed  in  a  letter  by  mail  to 
the  said  Cashier  at  Newbern;  but  the  mail 
in  which  it  was  conveyed,  was  robbed;  the 
letter  and  note  taken  out;  and  the  note,  by 
means  unknown,  came  to  the  possession 
of  one  Jackson,  who  transferred  the  same 
to  Chappell,  who  transferred  it  to  Parish, 
who  transferred  it  to  James  H.  Hardaway, 
a  merchant  of  Brunswick,  who  received 
the  same  in  the  ordinary  course  of  busi- 
ness and  for  a  valuable  consideration 
without  any  notice  of  the  loss  by  the 
plaintiffs ;    unless    an    advertisement 

13  *inserted  in  the  Petersburg  Republi- 
can (a  newspaper  of  Petersburg,  in 

which    town    the    defendants    reside)    and 


tNo^tloUe  Instruoionts— Spodol  Bndorsomcnt— 
RJvM  of  Actioa.— If  a  neffotlable  instrument,  not 
payable  to  bearer,  be  endorsed  specially  to  a  partic- 
ular person,  while  such  person  remains  the  holder 
and  leffal  owner,  the  riffht  of  action  is  in  him  alone, 
and  none  but  he.  or  his  personal  representative, 
can  sue.  ^  Spence  ▼.  Robinson,  85  W.  Va.  S18,  18  S.  E. 
Rep.  1006.  citinff  principal  case.  See  principal  case 
also  cited  in  Wilkinson  v.  Holloway,  7  Leiffh  297. 

See  farther,  monoffraphic  note  on  ''Bills,  Notes 
and  CheclLB"  appended  to  Archer  v.  Ward,  9  Qratt. 

$Ootlnao.— See  monographic  note  on  "Detlnne  and 
Replevin**  appended  to  Hunt  ▼.  Martin.  8  Gratt  67a 
TO  the  point  that  detinue  lies  for  any  wrltinfir,  the 
principal  case  is  cited  in  Gibbs  v.  Usher,  10  Fed. 
Cas.80& 


other  papers,  should  be  deemed  a  notice. 
The  note  afterwards  came  regularly  to 
the  hands  of  the  defendants.  After  the 
institution  of  this  suit,  the  defendants 
erased  all  the  endorsements  subsequent  to 
the  blank  endorsement  aforesaid  by  George 
Rowland,  so  that  only  the  endorsements 
of  Barbour  and  Rowland  remained  on  the 
said  note,  at  the  trial;  but  the  endorsement 
of  the  plaintiffs  to  the  Cashier  aforesaid, 
though  erased,  was  still  legible. 

The  jury  who  tried  the  cause,  found  a 
special  verdict,  setting  forth  the  facts 
above  stated,  and  submitting  the  law  aris- 
ing from  them  to  the  decision  of  the  court. 

The  court  pronounced  judgment  in  favor 
of  the  defendants,  and  the  plaintiffs  ap- 
pealed to  this  court. 

M.  Robinson,  for  the  appellants. 

May  and  D.  Robertson,  for  the  appel- 
lees.* 

JUDGE  ROANE,  delivered  the  opinion 
of  the  court: 

The  court  is  of  opinion,  that  as  the 
treasury  note  in  question  is,  by  the  act  of 
Congress,  providing  for  its  emission,  trans- 
ferable by  delivery  and  assignment  only, 
it  could  not  have  been  transferred  origi- 
nally, without  such  an  assignment.  A 
property  in  it  could  not  have  been  acquired 
as  against  the  true  owner,  by  a  mere  pos- 
session thereof,  even  for  a  valuable  consid- 
eration actually  paid.  This  privilege  only 
attaches  as  agamst  the  true  owner,  in 
relation  to  bank  notes,  or  cash  notes  pay- 
able to  bearer,  or  -notes  endorsed  in  blank, 
and  which  thereby  become,  in  effect,  pay- 
able to  the  bearer:  and  it  only  attaches  in 
consideration  of  the  cash  quality  which 
these  papers  have,  and  from  their  cir- 
culating in  currency  by  mere  de- 
14  livery  *only,  and  being  generally,  if 
not  universally,  considered,  as  money. 
This  ground  of  claim  was  sanctioned  in 
favor  of  the  bona  fide  holder  of  such 
papers,  in  the  case  of  Wilson  v.  Rucker.(a) 
But,  it  was  also  held  that  it  did  not  extend 
to  include  military  certificates,  which  were 
only  considered  as  mere  documents  of  debt, 
and  not  as  cash  or  currency.  It  did  not 
include  them,  although  it  was  found  by  the 
verdict  in  that  case,  that  there  was  a 
general  custom  that  they  could  be  trans- 
ferred by  delivery  only,  without  assign- 
ment. No  such  custom  is  found  in  relation 
to  the  note  in  question;  and,  therefore,  that 
case  is  more  than  an  authority  for  ousting 
this  note  from  the  privilege  now  claimed. 
In  this  respect,  this  case  is  much  weaker 
than  that  of  Wilson  and  Rucker;  and  con- 
sidered in  relation  to  its  original  state,  the 
claim  of  the  appellee  would  be  clearly 
repelled. 

The  court  is  also  of  opinion,  that  this 
character  of  the  paper  was  not  changed  by 
the  endorsement  of  Barbour  to  Rowland, 
or  his  order:  and  if  a  greater  negotiability 
should  be  held  to  have  been  given  to  it 
by  the  blank  endorsement  of  the  latter, 
that  negotiability  might  be  again  restrained 
by    a    special    endorsement,    and    the    note 


*The  argument  in  this  case  must  be  omitted  for 
the  reason  assifirned  in  the  last  case.— Note  in  Orig- 
inal Edition. 

(a)  1  Call,  500. 
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thereby  brought  back  to  its  original  state. 
The  endorsement  to  the  Cashier  of  the 
Bank  at  Newbern  "or  his  order,"  is  not 
different  from  that  of  Barbour  to  Rowland 
"or  his  order,"  which  preceded  the  blank 
endorsement  of  the  latter,  and,  as  is  be- 
fore said,  transferred  no  property  by  a 
mere  delivery.  The  case  of  Anckcr  v.  The 
Bank  of  England  ;(b)  shews,  that  such  a 
restriction  may  be  made;  that  the  negotia- 
bility of  a  bill  or  note  may  be  stopped  or 
lessened;  and  that,  in  case  of  a  special  or 
restricted  endorsement,  the  receiver  is 
bound  to  read  it  at  his  peril,  and  see  that 
he  comes  within  the  authority  comprized 
in  it.  In  the  case  before  us,  the  appellee 
should  have  deduced  his  title  to  the  note 
under  that  cashier  to  whom  it  was  confided 

and  endorsed.  He  could  acquire  no 
15        property  in  it  *from  another;  from 

a  man  who  only  had  the  possession 
of  it.  He  therefore  had  no  right  to  strike 
out  the  last  endorsement,  but  that  right 
appertained  to  the  present  appellants;  and 
by  striking  out  the  name  of  the  cashier  at 
Newbern,  to  whose  hands  it  had  never 
come,  and  who  was  to  be  the  mere  agent 
of  the  appellants,  they  entitled  themselves 
to  bring  this  action. 

We  are  therefore  of  opinion,  that  the 
law  on  this  special  verdict  is  for  the  ap- 
pellants, and  that  the  judgment  of  the 
Superior  Court  is  erroneous  and  should  be 
reversed,   and   entered   for   the   appellants. 


Lewis  V.  Fullerson.*t 

December,  1821. 

Slaves— RIffht  of  Preedom -Removal  from  5tate.t— A 

slave  removing-  from  Virginia  to  Ohio,  with  the 
coDMent  of  his  master,  for  a  mere  transitory  pur- 
pose, and  with  the  animus  revertendl.  does  not 
thereby  acquire  a  rirht  of  freedom  In  Vlrffinla. 

5ame— Same— Establishment  of.— A  Judgment  on  a  ha- 
beas corpus  In  Ohio,  in  favor  of  the  slaves,  does 
not  establish  his  rlfirht  to  freedom. 

Same -Deed  of  Bmanctpatlon— Recordation.  |— A  deed 
of  emancipation  executed  In  Ohio,  but  having-  ref- 
erence to  Virffinla,  will  be  void,  unless  it  is  re- 
corded according-  to  the  laws  of  Virginia. 

Lewis  an  infant,  by  Milly  his  mother, 
brought  suit  in  forma  pauperis  in  Cabell 
county,  against  William  Fullerton  and 
Jane    Rodgers,    to    establish    his    freedom. 


(b)  Doug-.  887. 

•The  reporter  is  indebted  for  the  report  of  this 
case,  to  the  g-entleman  who  arg-ued  IL  It  was  ar- 
gued before  the  appointment  of  the  present  re- 
porter.—Note  In  Original  Edition. 

tPor  monoffraphic  note  on  Conflict  of  Laws,  see  end 
of  case. 

^Slaves-Right  of  Freedom— Removal  from  SUte.— 
As  holdlDff  that  a  slave  temporarily  employed  in 
Ohio,  for  the  benefit  of  her  master,  a  resident  of 
Vlrarinia,  is  not  thereby  entitled  to  be  considered 
as  free  In  the  courts  of  Virginia,  although  she 
mig-ht  be  so  considered  in  those  of  Ohio,  the  princi- 
pal case  was  cited  In  Hunter  v.  Fulcher.  1  Lelg-h  181. 
To  the  same  point,  the  principal  case  Is  cited  In 
Foster  v.  Fosters.  10  Oratt  408. 

SSame— Deed  of  Emancipation -Recordation  In 
Wronff  Court-Bffect.-A  deed  of  emancipation  not 
recorded  In  the  proper  court,  but  In  some  other, 
ffives  no  title  to  freedom,  until  properly  recorded. 
Sawney  v.  Carter.  6  Rand.  175,  citlnr  principal  case. 
See,  on  this  subject  the  principal  case  also  cited  in 
Moses  V.  Deniffree.  6  Rand.  MM:  Thrift  v.  Hannah, 
2  Leiffh  812.  Proof  or  acknowledgment  In  court  Is 
to  an  Instrument  of  emancipation,  what  delivery 
Is  to  a  deed  at  common  law.  It  Is  the  final  req- 
uisite, without  which  all  others  sund  for  nothing. 
Thrift  V.  Hannah.  2  Leiffh  817,  cltlnr  principal  case 
as  establishing-  the  proposition. 


There  was  a  verdict  for  the  defendant, 
given  under  instructions  by  the  court,  and 
exceptions  filed,  which  shewed  the  follow- 
ing case. 

In  March  1808,  Milly  the  mother  of  the 
plaintiff,    together   with    Naise    her    hus- 
band, applied  for  a  writ  of  habeas  corpus 
in  Gallia  county,  Ohio,  to  be  deliv- 

16  ered    from    the    ♦illegal    custody    of 
John  Rodders,  who  claimed  them  as 

slaves.  The  writ  was  granted;  and  upon 
a  hearing  of  parties  and  witnesses  at  a 
subsequent  day,  the  judgment  of  the  court 
was,  that  Milly  and  Naise  ''go  hence,  be 
discharged,  and  set  at  liberty. 

Edward  Tupper  a  witness  proves,  that 
the  day  after  this  discharge,  Rodgers  came 
to  him,  and  requested  him  to  prevail  on 
should  put  the  question  of  her  liberty  at 
Milly  to  live  with  him  as  an  indented 
servant  for  two  years;  that,  if  ^he  would 
agree  to  do  so,  he  would  execute  to  her  a 
complete  deed  of  manumission,  which 
rest;  for  now,  he  might  possibly  reverse 
the  judgment  on  the  habeas  corpus.  Agree- 
ably to  this  request,  the  witness  obtained 
the  consent  of  Milly  and  Naise  to  indent 
themselves  for  two  years,  on  R's  first  mak- 
ing the  deed  of  manumission,  which  is 
spread  on  the  record.  The  witness  exam- 
ined the  deed,  before  Naise  and  Milly  ex- 
ecuted the  indenture  for  two  years  serv- 
ice. 

Bithia  Tupper,  a  witness,  heard  R.  say, 
he  would  execute  the  deed  of  absolute 
manumission,  if  Milly  and  N.  would  agree 
to  serve  him  two  years;  that,  he  always 
intended  to  emancipate  Milly  at  his  death, 
and  had  so  provided  by  his  will. 

The  deed  of  absolute  manumission  was 
executed  in  Gallia  county,  Ohio,  on  the  2d 
April,  1808,  John  Rodgers  styling  himself 
in  it,  a  citizen  of  Virginia.  It  is  attested 
by  two  witnesses.  F.  Le  Clercq,  one  of 
them,  deposes,  that  he  heard  R.  acknowl- 
edge the  execution  of  the  deed,  and  that 
it  was  his  voluntary  act,  and  deed,  at  the 
time  of  signing,  &c. 

'  Rodgers  moreover  acknowledged  the  ex- 
ecution of  the  deed  before  Brewster  Hig- 
ley  one  of  the  associate  judges  of  Gallia 
county,  which  the  judge  certifies.  The 
recorder  of  the  county  certifies  the  same 
acknowledgment.  The  clerk  of  the  county 
certifies,  that  this  recorder  is  the  actual  re- 
corder, and  that  full  faith  is  due  to  his 
certificate;  and  the  President  of  the  Court 
of  Common  Pleas  of  the  county  certifies, 
that  this  clerk  is  the  actual  clerk,  &c. 

17  *0n  the  trial,  the  admissibility  of 
this  deed   as  evidence  was  objected 

to: 

1.  Because  not  certified  according  to  the 
Act  of  Congress. 

2.  Because,  at  the  time  of  its  execution, 
Rodgers  was  a  citizen  of  Virginia,  and  the 
deed  was  not  recorded  in  conformity  to 
the  statute  of  Virginia. 

3.  If  offered  as  valid  under  the  laws  of 
Ohio,  it  cannot  be  received;  for,  there  is 
no  law  of  Ohio  prescribing  the  mode  of 
emancipation.  The  constitution  of  Ohio, 
declaring  there  shall  be  neither  slavery, 
nor  involuntary  servitude,  is  spread  upon 
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the  record.  The  court  rejected  the  deed 
thus  offered. 

One  of  the  witnesses  also  proved,  that 
Milly  was  seen  working  at  a  sugar  camp 
in  Ohio  on  a  Sunday,  while  her  resi- 
dence was  in  Virginia. 

On  this  case,  the  plaintiff's  counsel 
moved  the  court  to  instruct  the  jury: 

1.  That,  if  they  believed  Rodgers  em- 
ployed Milly  to  work  for  him  in  Ohio,  in 
any  business  not  merely  transitory, -before 
the  plaintiff's  birth,  they  should  find  for 
the  plaintiff. 

a.  That  the  record  on  the  proceedings 
in  the  habeas  corpus  was  conclusive  of 
Milly's  right  to  freedom,  unless  reversed, 
or  shown  to  be  obtained  by  fraud  or  collu- 
sion. 

3.  That  it  was  conclusive  of  the  said 
right,  if  the  jury  should  be  of  opinion  it 
was  rendered  on  the  ground  of  Milly's 
having  been  made  to  work  for  R.  in  Ohio; 
or  of  having  been  sent  there  in  violation  of 
the  laws  of  that  state. 

4.  That,  if  the  jury  shall  be  of  opinion 
that  Milly  was  resident  in  Ohio,  and  was 
taken  therefrom  by  Rodgers  by  force  or 
violence,  they  should  find  for  the  plaintiff, 
unless  the  defendants  shewed  a  right  to  his 
services. 

The  proof  of  Lewis's  birth  subsequent 
to  the  right  of  freedom  in  Milly,  in  what- 
ever of  all  these  manners,  she  was  entitled 
to  it  (if  entitled  at  all,)  was  clear; 
18  and  the  *court  refused  to  give  any 
one  of  the  instructions  moved  for. 
There  was  consequently  judgment  for  the 
defendant  on  the  verdict,  and  the  plaintiff 
appealed. 

Uilmer,  who  at  the  request  of  the  court 
argued  the  case  for  the  appellant,  took 
the  following  points: 

Not  contending  that  the  discharge  of 
Milly  under  the  habeas  corpus,  was  conclu- 
sive of  her  right  to  freedom,  he  said,  that 
the  fact  of  her  having  been  so  discharged 
in  a  state  where  all  involuntary  servitude 
was  forbidden,  together  with  the  circum- 
stance of  Rodgers  having  treated  with  her 
as  a  free  person,  was  at  least  presumptive 
evidence  of  her  right  to  freedom  at  the 
time:  That  the  deed  of  emancipation  ex- 
ecuted by  Rodgers  in  Ohio,  where  there 
is  no  slavery,  to  a  person  discharged  from 
his  custody  as  free,  purporting  to  confirm 
such  right  to  freedom,  ought  to  have  been 
received  in  evidence.  It  ought  to  'have 
been  received,  because  its  execution  is 
proved  by  a  d^eposition  regularly  taken  in 
the  cause;  the  deposition  too  of  a  sub- 
scribing witness,  the  proper  testimony  in 
all  such  contracts.  He  did  not  contend, 
that  it  was  admissible  as  a  certified  deed, 
because  the  certificates  were  not  in  con- 
formity with  the  Act  of  Congress:  Nor 
did  he  insist  that  it  would  have  been  ad- 
missible, if  executed  in  Virginia,  without 
strictly  complying  with  the  provisions  of 
the  statute  of  the  state  regulating  the  mode 
of  emancipation.  Givens  v.  Mann, (a)  was 
a  complete  authority  on  this  point,  he 
conceded. 

His  view  of  the  case,  he  alledged,  freed 
it  at  once  from  aU  these  objections,  and 


(a)  6  Mnnf.  101. 


would  not  at  all  violate  the  spirit  of  the 
rigorous  statutes  on  the  subject  of  emanci- 
pation. Since  Lewis,  even  if  entitled  to 
freedom,  was  subject  to  be  removed  from 
the  state  by  the  act.  1  Rev.  Code,  p.  437, 
§  64.  And  the  policy  of  the  act  being  to 
prevent  the  increase  of  negroes,  free  or 
bond  within  the  state,  to  declare  Lewis 
free,     and     have  *  him     transported, 

19  would  be  ♦more  in  obedience  to  the 
policy .  of  the  statute,  than  to  con- 
demn  him  as  a  slave,  and  suffer  him  to 
remain. 

The  court,  however,  will  not  perhaps  be 
at  liberty  to  go  into  considerations  of  state 
policy,  farther  than  they  are  forced  upon 
it,  by  the  obvious  intent  of  the  act.  And 
he  said,  that  the  legislature  of  Virginia 
had  never  declared  its  will  on  the  subject 
of  emancipation  of  slaves,  whether  by  cit- 
izens or  others,  in  cases  in  which  such 
emancipation  was  complete  and  perfect  by 
what  is  done  between  the  parties  abroad.' 
Such  cases  can  no  more  be  subjected  to 
the  control  of  the  local  legislation  of  Vir- 
ginia by  the  general  principles  of  law,  than 
any  other  case  of  contract.  Here  is  a 
contract  executed  in  Ohio,  and  a  right  is 
asserted  under  it  in  Virginia;  the  question 
then  arises,  whether  the  contract  is  to  be 
expounded  by  the  laws  of  Ohio  where  it 
was  made,  or  those  of  Virginia,  whose 
courts  are  asked  to  enforce  it.  The  cases 
in  the  English  authorities  are  numerous 
to  shew,  that  contracts  entered  into  be- 
tween British  subjects  in  foreign  countries, 
intended  to  be  executed  abroad,  will  be 
interpreted  neither  by  the  law  of  the  coun- 
try of  the  domicile  of  the  parties,  nor  of 
that  whose  tribunals  are  asked  to  coerce 
the  fulfilment;  but  that  the  lex  loci  con- 
tractus will  govern.  On  this  principle, 
Indian  interest  is  allowed  on  contracts  en- 
tered into  and  intended  to  be  executed  in 
India.  This  principle  is  familiar,  and  need 
not  to  be  insisted  on.(b)  The  common  law 
has,  in  this,  adopted  the  principle  of  the 
civil  law,  contraxisse  unusquisque  in  eo 
loco  intelligitur,  in  quo  ut  solveret  se  obli- 
gavit.(c)  And  where  no  place  is  specially 
assigned  for  the  execution  of  the  contract, 
the  place  of  its  date  must  be  intended  to 
be  that  in  which  it  is  to  be  executed. 

In  the  case  before  us,  the  contract  was 

made   in    Ohio,   and   if   the   law   of   Ohia 

govern  its   interpretation,   the   contract,  is 

valid;  for  by  the  laws  of  that  state, 

20  all  involuntary  *servitude  is  prohib- 
ited,   and    consequently,    no    statute" 

was   required   to   give   the   right,   or   pre- 
scribe the  mode  of  emancipation. 

Though  it  be  true,  that  the  lex  loci 
contractus  will  govern  the  interpretation 
of  contracts,  it  is  equally  so,  that  a  con- 
tract made  in  one  place,  but  by  express 
stipulation  to  be  executed  in  another  spec- 
ified place,  must  be  controlled  by  the  laws 
of  the  latter,  as  is  shewn  by  the  passage 
quoted  from  the  civil  law.  But  it  will  be 
observed,  that  the  deed  of  emancipation 
was  complete  and  perfect  on  its  execu- 
tion:  it  had  nothing  farther   in   prospect; 


(b)  1   B06.   and  P.  188.    2  Bos.  and  P.  20S.    i  Ba. 
air.  881. 

(c)  44  Diff.  tl.  7.  1,  21. 
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and  consequently  the  indenture  for  two 
year's  service,  which  was  the  consideration 
in  part  on  which  the  deed  of  emancipa- 
tion was  executed,  cannot  control  this  last 
mentioned  deed,  so  as  to  make  it  also  have 
relation  to  Virginia,  as  the  place  of  its 
execution:  it  can  no  more  control  it,  than 
an  agreement  to  pay  a  sum  of  money  in 
Virginia  in  consideration  of  the  manumis- 
sion would  make  such  deed  have  refer- 
ence to  the  laws  of  Virginia  as.  the  place  of 
its  execution.  In  this  case,  the  considera- 
tion is  already  passed.  To  give  such  an 
interpretation,  would  in  this  case  convert 
the  deed  of  emancipation  into  a  naked  in- 
strument of  fraud  by  Rodgers;  a  mere  de- 
vice for  decoying  into  Virginia  a  person, 
who  in  Ohio  had  been  declared  to  be 
free,  and  with  whom  he  treated  as  a  free 
person.  The  deed  of  emancipation,  too, 
was  a  valid  deed  between  the  parties  with- 
out any  consideration  at  all:  Rodgers  and 
nil  claiming  under  him  are  estopped  from 
denying  its  validity;  much  more,  then, 
ought  he  be  prevented  from  setting  up  his 
own  fraud  to  vitiate  his  own  act,  done 
freely  and  voluntarily. 

To  say,  that  a  deed  made  abroad  under 
such  circumstances  is  void,  is  to  assert, 
that  no  native  Virginian  can,  in  any  coun- 
try on  earth,  emancipate  a  slave  in  such 
country,  so  as  to  entitle  him  to  freedom  in 
Virginia;  except  by  a  literal  compliance 
with  the  statute  of  Virginia:  which  would 
be  contrary  to  every  general  principle  of 
law;  and  there  is  nothing  in  the  stat- 
ute on  this  subject  to  distinguish 
21  *it  from  other  cases.  The  deed  then 
ought  to  have  been  admitted  as  a 
contract,  or  voluntary  gift,  on  the  proof  of 
its  execution,  as  any  other  contract  would 
have  been;  and  being  admitted,  it  is  con- 
clusive against  Rodgers  and  all  claiming 
under  him:  the  judgment  ought  then  for 
this  reason  to  be  reversed.  He  declined 
to  press  the  other  points,  thinking  this  the 
principal  question  on  the  merits. 

JUDGE  ROANE,  delivered  the  opinion 
of  the  court: 

The  court  is  of  opinion,  that  there  is  no 
error  in  the  opinions  of  the  Superior 
Court,  impeached  by  the  2d  and  3d  excep- 
tions. The  reasons  in  support  of  those 
opinions,  are  so  clear  and  self-evident, 
that  they  need  not  be  adverted  to. 

Nor  is  there  any  error  in  the  other 
opinions  of  that  court,  objected  to  b^  the 
appellant,  and  which  go  to  the  merits  of 
hTs' title. 

The  appellant  claims  his  right  to  free- 
dom, on  three  grounds:  1st,  on  the  right 
to  freedom  alleged  to  have  been  acquired 
by  his  mother,  prior  to  his  birth,  by  having 
sojourned  within  the  state  6i  Ohio,  and 
as  is  further  alleged,  been  there  employed 
by  her  master:  2dly,  on  the  ground  that 
her  right  to  freedom  was,  prior  to  his 
birth,  established  by  the  judgment  on  the 
writ  of  habeas  corpus  stated  in  the  record; 
— and  3dly,  he  claims  it  under  the  deed  of 
emancipation  contained  in  the  proceed- 
ings; and  which  was  also  executed  prior 
to  the  birth  of  the  appellant.  It  is  readily 
conceded,  that  if  his  mother's  right  to 
freedom  was  valid  and  complete,  prior  to 


his  birth,  on  any  of  these  grounds,  his 
right  to  freedom  follows  as  a  necessary 
consequence. 

Under  the  first  enquiry,  we  must  throw 
entirely  out  of  view  the  subsequent  resi- 
dence of  the  mother  within  the  state  of 
Ohio,  with  the  alleged  consent  of  Rodgers 
her  former  master.  Whatever  may  be  the 
effect  of  a  residence  therein,  for  a  great 
length  of  time,  and  with  the  assent 

22  ^aforesaid;  whatever  may  be  the  ef- 
fect of  this  circumstance  in  re- 
lation to  a  person  who  may  thereby  have 
become  one  of  the  permanent  members 
of  that  state,  the  residence  now  in  ques- 
tion is  of  a  far  different  character. 

There  is  no  evidence  in  this  case  of  the 
mother's  residence  within  the  state  of 
Ohio,  prior  to  the  appellant's  birth,  but 
that  she  was  once  seen,  on  a  Sunday, 
working  at  a  sugar  camp  therein,  in  the 
absence  of  her  master,  and  without  any  evi- 
dence that  it  was  with  his  permission.  In 
reference  to  this  evidence,  the  court  below 
was  asked  to  instruct  the  jury,  that  if 
they  should  find  that  she  was  employed 
by  her  master  within  that  state,  in  making 
sugar,  or  any  other  local  service,  not  merely 
transitory,  and  for  however  short  a  time, 
they  must  find  a  verdict  for  the  plaintiff. 
The  judgment  of  the  superior  court  re- 
fusing to  give  that  instruction  was,  in  our 
opinion,  entirely  correct  Such  an  occu- 
pation for  a  short  time,  and  even  for  the 
benefit  of  the  master,  and  probably  in  his 
presence,  could  never  operate  an  emanci- 
pation of  his  slave.  It  could  not  so  op- 
erate, when  the  animus  revertendi  strongly 
existed  in  him,  both  in  relation  to  himself, 
and  to  his  slave.  There  is  indeed  but  a 
shade  of  difference  between  such  a  resi- 
dence as  this,  (if  indeed  it  can  be  called  a 
residence,)  and  the  mere  right  of  passage 
through  the  state:  and  such  a  construction, 
as  that  now  contended  for,  would  whittle 
down  to  nothing  the  right  of  the  citizens 
of    each    state,    within    every    other    state 

guaranteed  to  them  by  the  constitution, 
uch  an  occupation  cannot  be  said  to  carry 
with  it  evidence  of  the  assent  of  the  mas- 
ter, that  she  should  cease  to  remain  his 
property,  and  become  a  member  of  the 
state  of  Ohio,  without  which  the  regula- 
tions of  that  state  on  the  subject  of  eman- 
cipation cannot  attach. 

As  for  the  2d  ground  of  claim,  under 
the  judgment  upon  the  habeas  corpus,  it 
has  been  truly  answered,  that  that  judg- 
ment has  not  affirmed  the  mother's  right 
to  freedom.  Even  if  it  had,  and  this  mode 
of  proceeding  was  legalized  by  the  laws 
of  that  state,  (as  it  seems  not  to  be 

23  by  *the  laws  of  this,)   in  favour  of 
a    slave    against    his    master,    those 

laws  are  not  found  in  the  case  before  us: 
and  even  if  they  were,  it  might  well  be 
questioned  whether  the  judgment  aforesaid 
could  have  concluded  the  right  of  the  mas- 
ter in  the  present  instance.  The  right  of 
our  citizens  under  the  constitution  to  re- 
claim their  fugative  slaves  from  other 
states,  would  be  nearly  a  nullity,  if  that 
claim  their  fugitive  slaves  from  other 
a  proceeding  like  the  one  in  question;  a 
proceeding    of    so    extremely    summary    a 
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character,  that  it  affords  no  fair  opportu- 
nity to  a  master  deliberately  to  support  his 
right  of  property  in  his  slave.  Such  a 
proceeding  ought  not,  therefore,  to  be 
conclusive  on  the  subject. 

As  to  the  deed  of  emancipation  con- 
tained in  the  record,  that  deed,  taken  in 
connexion  with  the  evidence  offered  to 
support  it,  shews,  that  it  had  a  reference 
to  the  state  of  Virginia.  It  is  stated  to 
have  been  made  by  John  Rodgers  a  resi- 
dent of  the  state  of  Virginia;  and  the  tes- 
timony shews,  that  it  formed  a  part  of  a 
contract  whereby  the  slave  Milly  was  to 
be  brought  back,  (as  she  was  brought 
back,)  into  the  state  of  Virginia.  Her 
object,  therefore,  was  to  secure  her  free- 
dom by  the  deed,  within  the  state  of  Vir- 
ginia, after  the  time  should  have  expired, 
for  which  she  indented  herself,  and  when 
she  should  be  found  abiding  within  the 
state  of  Virginia. 

If  then  this  contract  had  an  eye  to  the 
state  of  Virginia  for  its  operation  and 
effect,  the  lex  loci  ceases  to  operate.  In 
that  case  it  must,  to  have  its  effect,  con- 
form to  the  laws  of  Virginia.  It  is  insuffi- 
cient under  those  laws,  to  effectuate  an 
emancipation,  for  want  of  a  due  recording 
in  the  county  court,  as  was  decided  in 
the  case  of  Givens  v.  Mann  in  this  court. 
It  is  also  ineffectual,  within  the  common- 
wealth of  Virginia,  for  another  reason. 
The  lex  loci  is  also  to  be  taken  subject  to 
the  exception,  that  it  is  not  to  be  enforced 
in  another  country,  when  it  violates  some 
moral  duty,  or  the  policy  of  that  country, 
or  is  inconsistent  with  a  positive 
24  right  secured  to  a  third  person  ♦or 
party  by  the  laws  of  that  country, 
in  which  it  is  sought  to  be  enforced.  In 
such  a  case  we  are  told  "magis  jus  nos- 
trum, quam  jus  alienum  servemus."(d) 
That  third  party,  in  this  case,  is  the  com- 
monwealth of  Virginia:  and  her  policy 
and  interests  are  also  to  be  attended  to. 
These  turn  the  scale  against  the  lex  loci 
in  the  present  instance.  For  want  of  be- 
ing emancipated  agreeably  to  the  provi- 
sions of  our  act  on  that  suhject,  the  duty 
of  supporting  the  old  and  infirm  slaves 
would  devolve  upon  the  commonwealth. 
That  burthen  is  only  to  be  borne  by  the 
master,  in  relation  to  slaves  *'so  emanci- 
pated;" that  is,  emancipated  agreeably  to 
the  provisions  of  the  act.  1  Rev.  Code, 
p.  434.  Even  yet,  and  notwithstanding  a 
late  alteration  of  the  law  upon  this  sub- 
ject, that  burthen  must  be  borne  by  the 
commonwealth,  at  least  for  a  time. 

For  these  reasons,  we  are  unanimously 
of  opinion  to  affirm  the  judgment. 
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diction of  another  sUte  because  of  the  courtesy  or 
comity  of  the  latter  sUte  rather  than  because  of 
any  strict  riyht  This  is  especially  true  when  the 
municipal  laws  of  one  country  are  enforced  by  the 
couru  of  another  country.  Banks  v.  Qreenleaf,  0 
Call  276:  Stevens  v.  Brown,  SO  W.  Va.  46] ;  Warder  v. 
Arell.  2  Wash.  382. 

Laws  Violative  of  Policy  of  Forum,  or  Rights  of 
Cltlsciu.~-The  couru  of  one  sUte  will  not  from 
comity  go  to  the  extent  of  enforcinsr  the  laws  of 
another  state,  when  to  do  so  would  be  contra  bonoa 
mores  or  violative  of  the  feelinsrs,  interesu.  or  con- 
venience of  iu  own  citizens  or  rlffhu  of  iu  own 
citizens  and  (as  is  said  in  one  case)  of  the  dUzens  of 
a  sister  state,  or  would  be  violative  of  some  posi- 
tive law  or  policy  of  the  forum.  The  cases  in  which 
this  principal  is  laid  down  are  usually  those  in 
which  a  contract  made  in  one  state  is  soufirht  to  be 
enforced  iu  the  couru  of  another  state  (the  forum). 
Lewis  V.  Qlenn,  84  Va.  947,  0  S.  E.  Rep.  808:  Bowman 
V.  Miller.  26Qratt  881:  Dnlin  v.  McCaw.  89  W.  Va. 
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781.  »  S.  E.  Rep.  «l;  Steveiwr.  Brown,  90  W.  Va.451; 
Pant  V.  Miller,  17  Gratt.  47:  Lewis  t.  FuUerton. 
1  Rand.  15. 

For  example,  if  the  law  of  a  place  where  a  con- 
tract  is  made  be  contrary  to  the  laws  of  the  country 
in  which  the  suit  is  bronffht  iUxfoH)  In  which  a 
contract  is  also  made  inconsistent  with  the  contract 
made  in  the  foreism  country,  the  courts  of  the 
forum  will  enforce  their  own  law  rather  than  the 
foreign  law  so  that  the  contract  made  there  will 
prevaiL    Banks  v.  Greenleaf ,  «  Call  871. 

Bxoeiytloii.— But  see  Dulin  t.  McCaw.  89  W.  Va.  781, 
80  S.  E.  Rep.  681,  which  says  that  the  courts  of  the 
forum  will  enforce  a  contract  made  in  another 
state  valid  by  its  laws  even  though  it  would  beln- 
yalid  by  the  laws  of  the  forum  provided  that  the 
contract  is  not  in  itself  wrongful. 

n.  STATUS  OP  A  5LAVB. 

A  slave  removinsr  from  one  state  to  another  where 
slavery  is  abolished,  with  the  consent  of  his  master, 
for  a  mere  transitory  purpose,  and  with  the  onlmtM 
revertendi  does  not  thereby  acquire  a  right  to 
freedom  in  the  former  state.  Nor  does  a  Judgment 
on  a  habeas  corxnit  in  the  latter  sute,  in  favor  of 
the  slave  establish  such  right  Lewis  v.  Fullerton, 
IRand.  1& 
ttl.  5ITUS  OP  DBBT  POR  PURPOSE  OP  TAXATION. 

The  situs  of  a  debt  for  the  purposes  of  taxation  is 
the  domicile  of  the  creditor.  The  domicile  of  the 
holder  of  the  evidence  of  debt  is  the  situs  of  the 
debt  for  taxation  purposes.  The  creditor  cannot  be 
taxed  in  the  place  of  the*  domicile  of  the  debtor 
unless  he  resides  there,  nor  has  the  legislature 
power  to  taxchoses  in  action  held  by  nonresidents. 
And  it  cannot  be  done  by  taxing  the  debtor  and 
allowing  him  to  deduct  the  amount  from  the  debt 
State  Bank  of  Virginia  v.  City  of  Richmond.  79  Va. 
IIS;  Com.  V.  C.  &  O.  Railroad.  87  Gratt  844. 

IV.  CONTRACTS. 

A.  GENERAL  BULB.—The  tae  Zod  flOfUrMtiM  gen- 
erally governs  a  contract  as  to  its  nature,  interpre- 
tation, validity,  obligation  and  e£Eect  In  the  cases 
in  which  this  rule  was  laid  down  the  locus  eatUrae- 
eu«  was  taken  tabe  the  place  where  the  contract 
was  either  made  and  to  be  performed  or  where  the 
contract  was  made  and  there  was  nothing  to  show 
that  it  was  to  be  performed  in  any  other  state. 
HefBebower  v.  Detrick.  27  W.  Va.  10;  Klinck  v. 
Price.  4  W.  Va.  4:  Warder  v.  Arell,  2  Wash.  888:  Dick- 
inson V.  Hoomes.  8  Gratt  868;  Banks  v.  Greenleaf,  0 
Call  875;  Crumlish  v.  Central  Imp.  Co.,  88  W.  Va.  890, 
18  S.  E.  Rep.  4M:  Dulin  v.  McCaw,  89  W.  Va.  781.  80  S. 
B.  Rep.  081:  Bowman  v.  Bfiller.  8S  Gratt  881;  Fant 
V.  Miller,  17  Gratt  47;  Turpin  v.  Povall,  8  Leigh 
98;  Urton  v.  Harris,  8  W.  Va.  88;  Lewis  v.  Glenn. 
84  Va.  947.  6  S.  E.  Rep.  800;  Corbin  v.  Planters'  Nat 
Bank,  87  Va.  081.  18  S.  E.  Rep.  98;  Lewis  v. 
Fullerton,  1  Rand.  15;  Stevens  v.  Brown,  20  W. 
Va.  481;  Wick  v.  Dawson.  48  W.  Va.  48,  24  S.  E. 
Rep.  687;  Banks  v.  Geenleaf,  0  Call  871;  Backhouse  v. 
Selden.  29  Gratt  881. 

For  example,  where  a  contract  for  the  payment 
of  money  is  made  in  one  state  secured  by  a  deed  on 
real  property  situated  in  another  state,  the  laws  of 
the  latter  state  determine  as  to  whether  the  deed 
is  a  mortgage  or  not  but  the  laws  of  the  former 
state  (lex  loci  contractus)  determine  as  to  the 
nature,  construction  and  validity  of  the  codtract 
and  would  determine  whether  the  loan  is  usurious 
or  not    Kllnck  v.  Price,  4  W.  Va.  4. 

Again.  If  **R"  residing  in  this  state,  makes  his 
note  to  "H**  also  residing  in  this  state,  and  sends 
the  same  to  "D*'  residing  in  another  state  to  be 
there  signed  by  him  and  returned  to  "R'*  to  be 


by  him  deliveredlto*  "H'^Tand  the  same  is  there 
signed  and  returned  to  *'R,**  who  delivered  the 
same  to  "H,"  such  note  is  to  be  held,  as  a  con- 
tract made  in  this  state,  and  subject  to.  and  gov- 
erned by  the  laws  thereof.  The  general  rule  is 
that  all  instruments  made  and  executed  in  a  coun- 
try, take  effect  and  are  to  be  construed  as  to 
their  nature,  operation  and  effect  according  to 
the  laws  of  the  country  where  they  are  made  and 
executed.    Hefflebower  v.  Detrick,  27  W.  Va.  18. 

And  note  the  following  example  which  shows  that 
though  it  is  not  always  easy  to  determine  what  Is 
the  locus  eotktraetus  yet  where  it  is  ascertained 
the  law  of  that  state  always  prevails:  J.  C. 
who  lived  in  Ohio,  executed  his  single  bill  in 
Ohio,  payable  to  P.,  and  pursuant  to  a  former 
arrangement  with  S.  C,  the  brother  of  J.  a,  P. 
took  the  single  bill  to  Virginia,  where  he  and  S. 
C.  lived,  and  there  S.  G  signed  the  bill,  which  was 
a  Joint  and  several  obligation,  as  surety  for  his 
brother.  The  single  bill  did  not  specify  where  it 
was  to  be  paid,  and  on  iu  face  was  to  bear  inter- 
est at  eight  per  cent  per  annum  from  date.  By 
the  laws  of  Ohio  the  interest  was  lawful,  but  by 
the  law  then  in  force  in  Virginia.  December,  1868 
a  greater  rate  of  interest  than  six  per  cent  per 
annum  rendered  the  contract  void.  S.  C.  died,  the 
single  bill  still  being  unpaid:  suit  was  brought  in 
Hancock  county  against  the  administrator  of  S.  C. 
to  recover  the  amount  thereof:  the  administrator 
pleaded  usury:  the  case  was  tried  before  the  court, 
in  lieu  of  a  jury,  and  Judgment  rendered  for  the 
amount  of  the  single  bill,  with  eight  per  cent  inter- 
est Held,  that  the  single  bill  executed  by  the  prin- 
cipal in  Ohio,  and  the  surrounding  circumstances 
showing  it  was  to  be  paid  there,  S.  a  in  signing  it 
in  Virginia  as  surety,  ratified  it  as  an  Ohio  con- 
tract It  being  an  Ohio  contract  and  valid  under 
th«  usury  laws  of  that  state,  the  surety,  although 
he  signed  it  in  Virginia,  could  not  avail  himself  of 
the  plea  of  usury.    Pugh  v.  Cameron.  11  W.  Va.  688. 

Aa  Appsreot  Bxeeptton.— in  Turpin  v.  Povall.  8 
Leigh  98,  it  is  said  that  where  a  contract  is  void 
according  to.  the  Ux  loci  contractus  but  valid  by  the 
lex  fOri^  the  contract  is  not  to  be  governed  by  the 
law  of  the  place  where  It  was  made,  but  the  Ux  fori 
must  prevail.  The  facts  in  the  case  are  that 
Povall.  a  resident  of  Pennsylvania,  made  a  loan  to 
Johnson  of  Virginia.  The  loan  was  made  and  the 
money  advanced  in  Pennsylvania  but  the  bond  to 
secure  the  loan  was  taken  in  Virginia  by  the 
agent  of  Povall  with  another  party  as  surety.  The 
contract  was  to  pay  ten  per  cent  interest  which  it 
seems  was  usurious  by  Pennsylvania  as  well  as 
Virginia  law;  but  In  the  first  state  the  debtor  was 
entitled  to  relief  only  against  the  usurious  excess, 
while  In  the  second,  the  entire  debt  was  forfeited. 
The  court  held  that  the  contract  was  to  be  governed 
by  Virginia  and  not  by  Pennsylvania  law.  In 
Fant  V.  Miller,  17  Gratt  47,  and  Bowman  v.  Miller, 
86  Gratt  881.  it  is  said  that  the  result  reached  in 
this  case  was  correct  but  that  the  ground  of  the 
decision  was  that  the  contract  being  made  In  Vir- 
ginia was  to  be  governed  by  Virginia  law  (Ux  loci 
contractus),  and  that  the  principle  laid  down  above 
was  mere  dictum.  * 

B.  LAW  OF  PLACE  OF  PERFORMANCE  AS 
GOVERNING  CONTRACT.-The  validity  of  the 
contract  is  to  be  decided  by  the  law  of  the  place 
where  it  is  made,  unless  it  is  to  be  performed  in 
another  country,  when  it  is  to  be  presumed  that 
the  parties  contracted  with  reference  to  the  laws 
of  the  latter  as  to  the  validity,  nature,  obligation 
and  Interpretation  of  the  contract  and  that  those 
laws  will  govern.  Pugh  v.  Cameron,  11  W.  Va.  628; 
Nickels  V.  Peoples*  B..  L.  &  S.  Ass'n,  98  Va.  880.  2& 
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S.  E.  Kep.  8:  Lewis  v.  PuUerton,  1  Rand.  16:  Ware  ▼. 
Bnildlnff  Ass*n.  96  Va.  080.  20  S.  E.  Rep.  744;  National 
Bldff..  etc..  Aas*n  ▼.  Asbworth.  01  Va.  706. 718,  22  S.  E. 
Rep.  Sill  Wick  T.  Dawson.  48  W.  Va.  48.  84  S.  E.  Rep. 
987:  Tlie  Freeman's  Bank  t.  Rackman.  10  Qratt  186: 
Warder  ▼.  Arell,  8  Wash.  282:  People's,  etc..  Ass'n 
V.  Tinsle> .  96  Va.  882,  81  S.  E.  Rep.  50B. 

For  example,  althonffh  money  is  loaned  in  Vlr- 
Kinia.  and  a  bond  therefor  is  executed  in  Virginia, 
and  it  is  secured  by  a  deed  of  trnst  on  real  estate 
simated  in  Virginia,  yet  if  the  bond  is  in  ffood 
faith  payable  in  New  York,  it  will  be  deemed  to  be 
a  New  York  contract  and  royerned  by  the  laws  of 
that  state,  the  place  of  performance  as  to  its  valid- 
ity. Interpretation  and  effect  Ware  v.  BlAg. 
Association,  95  Va.  680,  29  S.  E.  Rep.  744. 

Affain,  a  member  of  a  buildinir  fund  association 
must  be  presumed  to  have  contracted  with  refer- 
ence to  its  by-laws.  If  these  provide  that  the  place 
of  performance  shall  be  in  another  state  by  the 
laws  of  which  the  contract  is  made  valid,  thousrh 
osurioos  in  this  state,  and  the  contract  is  silent  as 
to  the  place  of  performance,  it  will  be  deemed  valid 
here.  Upon  the  question  of  usury,  the  law  of  the 
state  where  the  contract  is  to  be  performed  con- 
trols. Nickels  V.  People's  B..  L.  &  S.  Ass'n,  08  Va. 
380.  »  S.  £.  Rep.  8. 

C-  CONTRACT  GOVERNED  BY  LAWS  OP 
COUNTRY  WITH  REFERENCE  TO  WHICH  CON- 
TRACT MADE.— A  contract,  so  far  as  relates  to  its 
validity,  nature,  interpretation  and  effect,  is  to  be 
goremed  by  the  laws  of  the  place  with  reference 
to  which  It  is  made,  and  an  express  stipulation  of 
the  parties  that  it  is  to  be  held  and  construed  as 
made  with  reference  to  a  certain  Jurisdiction 
shows  by  what  law  they  intended  the  transaction 
to  be  governed.  Union  Central  Life  Ins.  Co.  v. 
Pollard.  94  Va.  146,  26  S.  E.  Rep.  481:  Nelson  v. 
Potteral  7  Letffh  179:  Lewis  v.  Fuller  ton,  1  Rand.  15. 

PrtanmpVoa  In  Favor  of  Legality  of  Contract.— 
Where  a  contract  Is  made  in  one  state  where  the 
contract  is  illegal,  but  is  to  be  performed  in  an- 
other state  where  it  is  legal  the  presumption  is 
that  the  parties  contracted  with  reference  to  the 
laws  of  the  state  which  recognized  the  legality  of 
the  contract  Nickels  v.  People's  Bldg.  Ass'n,  OS 
Va.  380. 86  S.  E.  Rep.  a 

D.  DISCHARGE  FROM  CONTRACT  DEBTS. 
Teader   and  Retnsal.— If  a  person  be  discharged 

from  a  debt  by  a  tender  and  refusal  made  in  a 
foreign  country,  by  force  of  the  laws  of  that 
country  he  may  defend  himself  in  the  courts  of 
another  state  by  relying  upon  such  tender  and  re- 
fusal, and  the  laws  under  which  he  was  discharged. 
Warder  y.  AreU,  2  Wash.  288. 

Dtecbarge  In  Bankruptcy.— A  discharge  in  bank- 
ruptcy by  the  laws  of  one  country  is  no  defense  to 
an  action  on  a  bond  brought  in  the  courts  of  an- 
other country.    Banks  v.  Greenleaf.  6  Call  271. 

E.  PARTICULAR  CONTRACTS. 

1.  COirrRACTS  RBIiATINO  TO  Reax  Estatb.— The 
Ux  rei  tUa  governs  as  to  contracts  relating  to  real 
estate,  as  to  the  rights  of  parties  thereto,  tbe  mode 
of  transfer  and  alienation  and  the  nature  and  extent 
of  tbe  interest  therein.  Burtners  v.  Keran,  24  Gratt 
42:  Kllnck  v.  Price,  4  W.  Va.  4:  Wick  v.  Dawson.  42 
W.  Va.  48.  84  S.  E.  Rep.  587. 

For  example,  in  a  controversy  between  several 
parties  to  whom  the  same  piece  of  land  has  been 
granted  with  general  warranty,  the  courts  of  the 
state  where  the  land  Is  situated  have  Jurisdiction 
to  determine  to  whom  the  land  belongs,  even 
though  one  of  the  necessary  parties  reside  out  of 
the  state  and  is  only  served  by  publication.  Burt- 
ners V.  Keran.  24  Gratt  42. 
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Again,  when  money  is  loaned  and  the  conveyance 
to  secure  it  is  on  land  situated  in  another  sute, 
the  law  of  the  place  where  the  land  is  situated  and 
not  the  place  where  the  conveyance  was  made  is 
to  govern  as  to  whether  the  conveyance  is  a 
mortgage  or  not    Klinck  v.  Price,  4  W.  Va.  4. 

LlabUtty  of  a  Married  WosMn^s  R«al  BsUte  to  Be 
Subjected. -The  law  of  the  sUte  where  the  land, 
the  separate  property  of  a  married  woman,  is 
situated  must  determine  the  question  of  Its  liability 
to  be  subjected  to  the  payment  of  claims  against 
her.    Wick  v.  Dawson.  48  W.  Va.  48.  24  S.  E.  Rep.  687. 

Breach  of  Warranty  as  Affecting  Heirs.— Where 
land  in  Virginia  is  conveyed  with  general  war- 
ranty on  the  part  of  the  grantors  and  their  heirs, 
and  the  heirs  subsequently  set  up  a  title  to  the  land 
against  the  assignee  of  the  original  grantee,  tbe 
question  as  to  whether  certain  Kentucky  lands 
descended  to  the  heirs  from  the  grantor  is  assets  in 
the  hands 'of  the  heirs  for  the  payment  of  the 
breach  of  warranty  is  to  be  determined  by  the  law 
of  Kentucky  {lex  loci  rH  HUb)  and  not  by  Virginia 
law.    Dickinson  v.  Hoomes,  8  Gratt  158. 

8.  TBAN8FBB  OT  MOVABLB  PBOPBRTT. 

a.  Oeneral  RuU.— It  is  well  settled  as  a  general 
rule  that  a  transfer  of  movable  property  good  by 
the  law  of  the  owner's  domicile,  is  valid  wherever 
else  the  property  may  be  situated  and  should  pre- 
vail. Bockover  t.  Life  Association,  n  Va.  86: 
Wickham  v.  Lewis  Martin  A  Co.,  18  Gratt  487. 

Qnallflcatlon  of  General  Rule.— And  see  Knmer  v. 
O^Neil,  80  W.  Va.  516,  20  S.  E.  Rep.  880,  which  says, 
that  the  proper  forum  to  decide  as  to  all  questions 
of  the  priority  and  preference  of  the  creditors  is 
the  place  of  the  domicile  of  the  debtor:  and  that 
the  law  of  that  place,  and  not  the  law  of  the  place 
of  the  contract  is  to  govern  in  all  cases  of  such 
priorities  and  preferences  in  respect  to  movables 
situated  in  his  place  of  domicile.  But  as  to  movables 
situated  elsewhere  as  well  as  to  immovables  the  lex 
rei  sita  is  to  govern. 

b.  SaUe  of  Pereonal  Property,— The.  sales  of  per- 
sonal property,  when  situated  at  the  place  of  the 
domicile,  of  the  vendor,  are  governed  by  the  law  rei 
eitcB^  and  not  by  the  laws  of  the  state  to  which  it  may 
thereafter  be  removed.  Kurner  v.  0*Neil.  80  W. 
Va.  616.  20  S.  E.  Rep.  680. 

c.  Jf<^eaa{7««.— A  chattel  mortgage  valid  under  the 
laws  of  the  state  where  it  was  executed  both  as 
between  the  immediate  parties  thereto  and  as 
against  third  parties  is  valid  in  another  state  to 
which  the  property  is  subsequently  removed, 
although  not  executed  according  to  the  laws  of  the 
latter  state.  Craig  v.  Williams,  00  Va.  600.  18  S.  E. 
Rep.  800. 

d.  Deede  of  T'nw^.— Where  a  deed  of  trust  is  exe- 
cuted in  one  state  on  property  situated  in  another » 
state,  in  a  controversy  over  the  property  arising 
in  the  latter  state,  the  courte  of  the  latter  state  will 
apply  their  own  recordation  laws  in  absence  of 
evidence  that  the  laws  of  the  former  state  are 
different    Smith  v.  Smith.  19  Gratt.  546. 

8.  BiLiiS  AND  Notes. 

a.  Notee. 

(I)  Oovemed  by  Lex  Loci  Celebrationis.— A  note 
made  in  a  particular  country  is  to  be  deemed  a  note 
governed  by  the  laws  of  that  country,  whether  it  is 
made  payable  there,  or  it  is  payable  generally, 
without  naming  any  particular  place.  Wilson  v. 
Lazier.  11  Gratt  477.  If  a  note  is  both  made  and 
discounted  in  a  certain  state  it  is  to  be  governed  by 
the  law  of  that  state  even  though  it  is  made  pay- 
able at  a  bank  ouuide  of  the  state.  Hamtramck  v. 
Selden.  12  Gratt  28. 

(a)  Situs  of  New  Note  Taken  for  Balance  Due  on 
Old  Note.— Where  a  new  note  is  taken  for  tbe  balance 
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due  on  an  old  note,  made  and  indorsed  by  Uie  same 
parties  as  were  on  the  old,  this  note  not  beln^  con- 
sidered a  novation  of  tbe  old  note  is  to  be  fforerned 
by  the  same  law  even  though  entered  into  and 
made  payable  in  another  sute.  Bowman  t.  Miller, 
25  Gratt  881. 

For  example,  B  beinsr  in  want  of  money,  in  Auffust 
1M7,  went  to  the  city  of  Baltimore  with  a  negotiable 
note  for  88,500,  blank  as  to  date  and  place  of  payment, 
but  signed  by  himself  and  indorsed  by  Ave  persons, 
he  and  they  living  in  Virginia.  This  note  he  sold  to 
M,  of  Baltimore,  at  a  discount  of  one  and  one-fourth 
per  cent  per  month :  the  proper  date  was  Inserted 
and  the  place  of  payment  fixed  at  the  National 
Exchange  of  Baltimore.  This  note  was  renewed 
with  the  same  parties,  and  in  April,  1868.  B  ma  le  a 
payment  on  it  of  8660.  and  another  note  to  meet  the 
balance  was  made  by  the  same  parties,  parable  at 
the  same  bank,  and  M  agreed  to  take  this  note  at 
the  same  discount  The  last  note  not  l>eing  paid,  M 
sent  it  and  all  the  previous  notes  and  papers  con- 
nected with  the  loan,  with  a  statement  of  the 
amount  due  him,  to  a  friend  residing  in  Harrison- 
burg, with  a  request  that  he  would  take  B's  note  for 
what  was  due,  indorsed  by  the  same  parties.  This 
was  done,  and  the  note  was  made  payable  at  the 
National  Bank  at  Harrisonburg,  held:  the  taking  of 
the  last  note  was  not  a  novation  of  the  previously 
existing  debt;  but  the  contract  is  still  a  Maryland 
contract,  to  be  governed  by  the  law  of  Maryland. 
Bowman  v.  Miller,  25  Gratt  881. 

.(3)  The  Contract  of  the  Maker  or  Indorser.— The 
making  of  a  note  and  the  indorsing  or  assigning  of 
the  same  are  distinct  contracts,  each  governed  by 
the  law  of  the  place  where  the  acts  were  respec- 
tively done.  Wilson  v.  Lazier,  11  Gratt  477;  Pngh 
V.  Cameron,  11  W.  Va.  628. 
b.  BUls. 

Bill  Indorsed  In  One  S^ite  Negotiable  In  Another.— 
When  a  note  is  drawn  and  indorsed  in  one  state  for 
the  accommodation  of  the  drawers  to  be  nego- 
tiated in  another  state  where  afterwards  it  is  nego- 
tiated the  latter  state  is  the  place  of  the  contract 
rather  than  the  former  because  the  contract  is 
nudum  pactum  and  does  not  become  binding  until  it 
is  negotiated  there.  This  seems  to  be  certainly 
true  according  to  Brockbnbbouoh.  J.,  apart  from 
statute,  but  under  the  Va.  Stat,  1  Rev.  Code,  ch. 
186,  S  4,  there  is  a  difference  of  opinion  as  is  seen  by 
the  following  case:  "A  foreign  bill  of  exchange 
for  sterling  money,  drawn  by  merchants  of  Peters- 
burg, Virginia,  on  a  merchant  at  Liverpool,  and 
dated  at  Petersburg,  expresses  on  iU  face  that 
it  is  drawn  for  current  money  there  received, 
but  does  not  express  the  amount  of  current 
money  received  for  it:  the  bill  is  indorsed 
by  merchants  of  Petersburg,  at  Petersburg:  and  the 
bin  Is  so  drawn  and  indorsed,  for  the  accommoda- 
tion of  the  drawers,  with  purpose  to  send  it  to  New 
York  to  be  there  sold,  and  it  is  sent  to  New  York 
accordingly,  and  there  negotiated;  the  bill  is  re- 
turned protested:  In  assumpsit  by  the  New  York 
holder  against  the  drawers,  oucBre,  whether,  upon 
the  construction  of  the  Statute,  1  Rev.  Code,  ch.  126, 
§S  1,  4.  this  bill  is  to  be  regarded  as  a  New  York  bill 
of  exchange  or  a  Virginia  bill  ?  Two  judges  hold, 
that  It  Is  a  New  York  bill,  and  two  that  it  is  a 
Virginia  bill:  the  other  judge  holds,  that  upon  the 
i^leadlngs  in  this  case  It  must  be  regarded  as  a 
Virginia  bill,  It  being  counted  upon  in  the  declara- 
tion as  a  Virginia  bill,  the  action  being  founded  on  the 
statute  of  Virginia,  and  damages  claimed  and  given 
by  the  verdict  according  to  the  sUtute."  Nelson  v. 
Fotterall,  7  Leigh  179. 

4.   ASSIGNMENT  OF   NONNEGOTIABLE    INSTRUMENTS. 

a.  Presumption  ae  to   Place    Where    Ifade.— Where 


suit  is  brought  in  one  sUte  on  a  nonnegotlable 
note  payable  in  another  state  the  court  will  presume 
that  the  assignment  was  made  In  the  latter  state, 
the  assignment  being  legal  there  rather  than  in 
the  state  of  the  forum  where  it  would  have  been 
void,  although  it  was  alleged  by  special  plea  that  the 
note  was  endorsed  in  the  first  state.  Bk.  of  Mar- 
ietta V.  Pindall.  2  Rand.  465. 

b,  Astkmment  Oovem&dbv  Place  Where  Made— Where 
a  certificate  of  deposit  is  executed  in  one  state 
where  the  contract  is  illegal  and  void,  but  the  cer- 
tificate is  assigned  in  another  state  where  the 
assignment  is  valid,  the  assignment  is  to  be 
considered  a  separate  contract  .and  must  be  gov- 
erned by  the  laws  of  the  place  where  made. 
Morrison  v.  LovelL  4  W.  Va.  846. 

6.  CONTBACT  or  A  Mabbisd  WOMAN.— The  extent 
to  which  a  married  woman  may  bind  herself  or  her 
separate  personal  estate  is  prima  fade  determined 
by  the  law  of  the  state  in  which  the  contract  is 
made,  it  being  also  the  place  of  her  domicile. 
Dultn  V.  McCaw,  89  W.  Va.  721,  20  S.    £.  Rep.  6B1. 

6.  CONTBAOTS  OF  BUILDINO  AND  LOAN  ASSOCIA- 
TION.—When  the  borrowers  or  shareholders  of 
a  building  association— chartered  in  one  state  ask 
for  relief  in  the  courto  of  another  state,  relief  is  to 
be  granted  according  to  the  laws  of  the  former 
state  if  they  are  not  repugnant  to  the  laws  of  the 
latter  state  even  though  the  borrowers  or  sharehold- 
ers reside  in  the  latter  state.  Gray  v.  Balti- 
more Building  &  Loan  Asso.,  48  W.  Va.  164,  87  S.  E. 
Rep.  688. 

V.  DOMICILB  AND  RBSIDBNCB. 
A.  DOMICILE. 

1.  Definition.— Two  things  must  concur  to  estab- 
lish domicile,  the  fact  of  residence  at  a  place  and 
the  intention  to  remain  there  for  an  indefinite 
time.  White  v.  Tennant  81  W.  Va.  790,  8  S.  E.  Rep. 
596  ;  Long  v.  Ryan,  80  Gratt.  718. 

In  White  V.  Tennant  81  W.  Va.  790,  8  S.  E.  Rep.  506. 
it  is  said,  that  if  it  is  shown  that  a  person  has  en- 
tirely abandoned  his  former  domicile  in  one  state 
with  the  intention  of  making  his  home  at  a  fixed 
place  in  another  state  with  no  intention  of  return- 
ing to  his  former  domicile  and  then  established  a 
residence  in  the  new  place  for  any  period  of  time, 
however  brief,  that  will  be,  in  law  a  change  of 
domicile  and  the  latter  will  remain  his  domicile 
until  changed  in  like  manner.  For  example, 
where  a  person  enUrely  abandons  his  former  resi- 
dence In  one  state  with  no  intention  of  resuming  it 
and  goes  with  his  family  to  another  residence 
which  he  rented  In  another  sUte  with  the  intention 
of  making  the  latter  his  residence  for  an  indefinite 
time,  the  latter  is  his  domicile,  notwithstanding 
that  after  he  and  his  family  arrived  at  his  new 
residence  which  was  only  about  half  a  mile  from 
the  state  line,  they  go  on  the  same  day  on  a  visit  to 
spend  the  night  with  a  neighbor  in  the  former 
state,  intending  to  return  on  the  morning  of  the 
next  day,  but  he  Is  retained  there  by  sickness 
until  he  dies  and  never  does  in  fact  return  to  his 
new  home. 

In  Long  V.  Ryan.  80  Gratt  718,  residence  is  de- 
fined to  be  a  place  of  abode,  a  dwelling,  a  habita- 
tion, the  act  of  abiding  or  dwelling  in  a  place  for 
some  continuance  of  time.  To  reside  in  a  place  is 
to  abide,  to  sojourn,  to  dwell  there  permanently  or 
for  a  length  of  time.  It  Is  to  have  a  permanent 
abode  for  the  time  being,  as  contradistinguished 
from  the  mere  temporary  locality  of  existence. 

As  is  pointed  out  In  Minor's  Confiict  of  Laws,  the 
use  of  the  term  residence  is  confusing,  and  it  is 
more  proper  to  say  that  domicile  is  the  concur- 
rence of  actual  presence  coupled  with  the  intention 
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to  remain  at  a  place  permanently.  That  this  Is 
correct  Is  plain  from  the  two  cases  Jast  considered 
unless  we  are  to  change  tbe  definition  of  residence. 
It  is  certainly  established  that  a  man  cannot  be 
said  to  have  his  residence  in  a  place  by  remaining* 
there  for  just  a  moment  of  time  which  is  the  sense 
that  residence  wonld  have  to  be  used  to  make  the 
definition  of  domfclle  true  advocated  by  the  two 
caws  above.  See  more  fully  on  this  subject  a 
discussion  in  Minor's  Conflict  of  Laws. 

2.  DoMidLK  OF  AN  Infant.— The  home  or  domicile 
of  the  father  is  the  domicile  of  the  child :  so  also  of 
a  mother  whilst  a /eiiMfo^:  but  a  guardian  cannot 
tx  the  domicile  of  his  ward;  nor  can  a  mother  dur- 
ing- coverture  with  a  second  husband  take  a  child 
by  the  former  husband  from  its  native  state,  where 
it  is  domiciled,  and  carry  it  into  another  state 
thereby  changing  its  domicile  and  altering-  the  suc- 
cession to  its  estate.  Mears  v.  Sinclair,  1  W.  Va. 
I8& 

B.  RESIDKNCK. 

L  DKFiNri'iON.—See  domicile  above. 

2.     RXSimilCK    OF     CONYICT    IN    PSNTrBHTIABT— 

CrnzsNSHip.— The  residence  of  a  citizen  of  this 
sute  is  not  cbanged  by  reason  of  his  conviction  and 
confinement  in  the  penitentiary  of  another  state. 
Residence  is  a  matter  of  intention  and  is  deter- 
mined by  every  man  for  himself.  The  penitentiary 
is  not  a  place  of  residence,  but  of  confinement  as  a 
punishment  for  crime.  Compulsory  confinement  in 
the  penitentiary  cannot  change  the  residence  of 
the  convict.  Guarantee  Co.  v.  National  Bank,  96  Va. 
480,  28  S.  £.  Rep.  900. 

a.  Rbsidkncs  Not  Sams  as  Citizsnship.— Mere 
residence  does  not  constitute  citizenship.  Guar- 
antee Co.  v.  NaL  Bk..  96  Va.   480.  28  S.  E.  Rep.  909. 

4.   RXSIDBNCX  DiSTINGUIBHND  FBOM  DOMICILB. 

Oenerslly.— There  is  a  wide  distinction  between 
domicile  and  residence,  to  constitute  a  domicile 
two  things  must  concur:  first,  residence,  secondly, 
the  intention  to  remain  there  for  an  unlimited  time. 
Residence  on  the  other  hand  is  to  have  a  perma- 
nent abode  for  the  time  being  as  contradlstln- 
guLshed  from  a  mere  temporary  locality  of 
existence.  A  man  may  be  a  resident  of  a  particular 
locality  without  having  his  domicile  there.  He  can 
have  only  one  domicile  at  one  and  the  same  time  at 
least  for  the  sime  purpose,  although  he  may  have 
several  residences.    Long  v.  Ryan,  80  Gratt.  718. 

Resldencs  In  Attschnent  Laws.— The  word  resi- 
dence is  of  ten  used  to  express  different  meanings 
according  to  the  subject  matter..  It  may  mean  one 
thing  in  one  statute  and  another  thing  in  another 
statute.  The  word  residence  is  used  under  the  at- 
tachment laws  to  be  construed  as  meaning  the 
act  of  abiding  or  dwelling  in  a  place  for  some  con- 
tinuance of  time.  While  the  casual  or  temporary 
sojourn  of  a  person  in  the  state  on  business  or 
pleasure,  does  not  make  him  a  resident  within  the 
meaning  of  the  attachment  laws,  yet  It  is  not  neces- 
sary that  he  should  come  into  the  state  to  remain 
there  permanently  that  is  that  he  should  be  domi- 
ciled there.    Long  v.  Ryan.  80  Gratt  7I& 

Vi.  nARRIAOe. 
Geasral  Rule.— The  general  rule  is  that  a  marriage 
valid  where  made  is  valid  everywhere.  But  it  is 
subject  to  the  exception  that  those  marriages  involv- 
ing polygamy  and  Incest  or  those  violative  of  the 
statutes  or  public  policy  of  a  country  will  not  be 
recognized  as  valid,  or  to  state  the  rule  differently 
while  the  forms  of  entering  into  the  contract  of 
marriage  are  to  be  regulated  by  the  lex  loci  con- 
tractus the  law  of  the  country  in  which  it  is  cele- 
brated, the  essentials  of  the  contract  such  as 
capacity,  etc.  depend  upon  the  law  of  the  country  in 


which  the  parties  are  domiciled  at  the  time  of 
the  marriage  (the  Ux  donUeUU)  and  in  which  the 
matrimonial  residence  is  contemplated.  Kinney  v. 
Com.,  80  Gratt  868:  Greenhow  v.  James,  80  Va.  886. 

For  example,  K.  a  negro  man,  and  M,  a  white 
woman,  both  domiciled  in  the  county  of ,  Augusta. 
Virginia,  left  Virginia  and  went  to  Washington,  D. 
C.  and  were  married  there  according  to  the  regu- 
lar forms  for  celebrating  marriages,  and  after 
remaining  absent  from  Virginia  about  ten  days, 
returned  to  their  home  in  Augusta  county.  Vir- 
ginia, where  they  have  since  lived  as  man  and  wife. 
By  the  laws  of  Virginia  (C.  V.  1878.  ch.  106.  |  1). 
all  marriages  between  a  white  person  and  a  negro 
are  absolutely  void.  On  an  indictment  for  lewdly 
and  lasciviously  associating  and  cohabiting  together. 
Although  such  marriages  are  not  prohibited  by  the 
laws  of  the  district  of  Columbia,  and  this  marriage 
was  performed  according  to  the  ceremonies  there 
prescribed,  it  Is  void  under  the  laws  of  Virginia,  and 
the  parties  are  liable  to  the  indictment  Kinney  v. 
Com..  80  Gratt  868. 

Vil.  WILLS,  DBSC6NT  AND  IMSTRIBUTION. 

A.  DESCENT  AND  DISTRIBUTION  OP  PER- 
SONALTY. 

CsBfllict  of  Laws-EMstribatkNi  of  Property-^Dooii. 
dlo  of  Dsoedsat-The  laws  of  the  sUte  in  which  the 
domicile  of  a  decedent  Is  at  the  time  of  his  death 
and  not  those  of  the  state  where  the  property  is 
situated  control  and  govern  the  distribution  of 
his  personal  estate,  although  he  may  die  In  another 
state.  White  v.  Tennant  81  W.  Va.  790. 8  S.  E.  Rep. 
606;  Dickinson  v.  Hoomes,  8  Gratt  868. 

The  laws  of  the  state  in  which  the  domicile  'of  a 
decedent  is  at  the  time  of  his  death  will  control 
the  distribution  of  his  personal  estate,  though  he 
may  die  in  another  state.  White  v.  Tennant  81  W. 
Va.790.  8S.  E.  Rep.606. 

If  children  in  Virginia  inherit  from  an  ancestor 
lands  in  Kentucky,  the  laws  of  which  state  subject 
lands  descended  to  the  payment  of  the  ancestor's 
debts,  a  court  of  equity  in  Virginia  may  compel  the 
children  of  such  ancestor,  residing  within  iu 
Jurisdiction  to  account  for  any  lands  in  Kentucky 
descended  to  them  as  heirs,  as  a  trust  subject  for  the 
payment  of  the  ancestor's  debts.  Dickinson  v. 
Hoomes,  8  Gratt  868. 

Where  heirs,  in  Virginia,  have  received  their 
shares  of  a  decedent's  estate,  under  the  laws  of 
Louisiana,  where  he  died,  their  right  to  hold  and 
enjoy  the  same,  and  their  liability  to  contribute  to 
the  payment  of  debts  must  be  governed  by  the  laws 
of  that  state.    DeEnde  v.  Wilkinson.  2  Pat  &  H.  668. 

If  a  debtor  in  Virginia  moves  to  another  state  and 
dies,  and  his  estate  is  diminished  and  distributed 
according  to  the  laws  of  the  state  wherein  he  died, 
his  distributees  who  reside  in  Virginia  are  respon- 
sible here  for  the  debts  of  their  intestate  to  the 
amount  of  the  assets  they  received.  Hairston  v. 
Medley,  1  Gratt  96. 

B.  WILLS  OF  PERSONALTY-LEX  DOMICILH. 
—It  is  a  rule  of  the  common  law  that  wills  of  per- 
sonal property  are  to  be  construed  according  to  the 
law  of  the  place  of  testator's  domicile,  wheresoever 
the  judicial  Inquiry  may  be  made  as  to  its  meaning, 
and  there  is  nothing  in  Code  1860,  ch.  HO,  S  4, 
amended  by  Acts  1865-66,  p.  166  (Code  1887.  S  2270)  indi- 
cating an  intention  to  abrogate  or  change  it.  Boil- 
ing V.  Boiling.  88  Va.  624.  H  S.  £.  Rep.  67;  Bible 
Society  V.  Pendleton,  7  W.  Va.  79. 

Proceeds  from  Sale  of  Realty.— For  example,  where 
a  party  domiciled  in  Virginia  conveys  by  deed  land 
situated  in  Pennsylvania  to  a  trustee  to  be  sold  and 
the  proceeds  of  the  sale  after  deducting  expenses 
of  trust  to  be  held  by  him  subject  to  such  dlsposi- 
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tlon  as  tlie  grantor  may  direct  by  deed  or  other  l0x  loel  for  their  enforcement 
writing,  and  the  grantor  afterwards  makes  a  will 
fflvin^  such  proceeds  to  various  charitable  Institn- 
Uons,  the  will  Is  to  be  governed  by  the  law  of  Vir- 
ginia the  domicile  of  testatrix  and  not  by  the  laws 
of  the  place  where  the  land  was  situated.  Bible  So. 
V.  Pendleton.  7  W.  Va.  79. 


VIU.  TORTS. 

Action  lor  Negligence.— If  a  rlfirht  to  sue  or  a  pub- 
lic duty  Is  established  by  the  statute  of  a  foreign 
state  there  is  no  reason  why  an  action  founded  on 
the  violation  of  this  duty  or  to  establish  this  right 
may  not  be  enforced  by  the  courts  of  any  other 
state.'  Nelson  v.  C  &  O.  R,  Co..  88  Va.  974.  14  S.  E. 
Rep.  888;  C.  A  O.  R.  Ck).  v.  Am.  Ex.  Bk.,  93  Va.  496.  88 
S.  E.  Rep.  986.  For  example,  when  an  action  for 
death  by  wrongful  act  Is  given  by  a  statute  of  one 
sute,  this  right  of  action  will  be  enforced  by  the 
courts  of  another  state.  Nelson  v.  C.  &  O.  R.  Co.,  88 
Va.  974.  14  S.  E.  Rep.  888.  Again,  the  violation  of  a 
statute  of  the  United  States  which  amounts  to  a 
civil  Injury  to  a  plaintiff  may  be  made  by  him  the 
basis  of  an  action  for  negligence  In  a  state  court 
C.  A  O.  R.  Co.  V.  Am.  Ex.  Bank.  92  Va.  496.  28  S.  E. 
Rep.  086. 

IX.  CRIMINAL  LAWS  AND  PBNAL  STATUTES. 

A.  CRIMES.- Where  a  blow  given  In  one  sUte  la 
followed  by  death  In  another,  there  can  be  no  pros- 
ecution In  the  state  in  which  the  blow  was  given. 
Com.  V.  Linton,  %  Va.  Cas.  206. 

B.  PENAL  STATUTES.— The  courts  of  one  state 
win  not  enforce  the  penal  laws  of  another  state. 
Stevens  V.  Brown.  20  W.  Va.  461:  Warder  v.  ArcU. 
2  Wash.  282;  Nelson  v.  C.  A  O.  R.  Co.,  88  Va.  971,  14  S. 
E.  Rep.  888:  C.  A  O.  R.  Co.  v.  Am.  Ex.  Bank,  98  Va. 
496,  28  S.  E.  Rep.  986. 

X  RBMBDIBS. 

A.  IN  GENERAL.— The  law  of  the  place  where  the 
suit  Is  brought  governs  the  remedy.  This  Includes 
the  mode  of  proceeding,  the  form  of  the  Judgment 
or  decree,  and  the  modes  of  carrying  them  Into  ex- 
ecution. DuUn  V.  McCaw.  89  W.  Va.  721.  20  S.  E.  Rep. 
081 :  Wick  V.  Dawson,  42  W.  Va.  48,  24  S.  E.  Rep.  687; 
Urton  V.  Harris,  2  W.  Va.  88;  Bowman  v.  Miller,  26 
Gratt  881:  Union  Central  Life  Ins.  Co.  v.  Pollard.  94 
Va.  146. 28  S.  E.  Rep.  421. 

B.  REMEDY  TO  ENFORCE  INDIVIDUAL  LIA- 
BILITY OF  STOCKHOLDERS  ESTABLISHED  BY 
STATUTE.- Where  the  statute  law  of  a  state  under 
which  a  corporation  Is  created  not  only  Imposes  on 
the  stockholders  an  Individual  liability  but  also 
prescribes  the  remedy  whereby  the  same  must  be 
enforced,  the  courts  of  another  state,  being  unable 
to  asceruln  and  determine  the  extent  of  this  Indi- 
vidual liability  will  refuse  to  administer  such  rem- 
edy. In  cases  in  which  such  liability  is  enforced  in 
another  state  the  statute  declaring  the  liability 
either  prescribes  no  remedy  or  leaves  the  creditor 
to  select  such  common-law  remedies  as  may  be  in 
use  within  the  Jurisdiction  In  which  suit  Is  brought 
Nlmlck  &  Co.  V.  Iron  Works,  26  W.  Va.  184. 

C.  EVIDENCE. 

Questions  relating  to  evidence  being  a  part  of  the 
remedy  are  to  be  governed  by  the  lex  fori  and  not 
by  the  lex  loci  contractus.  Corbln  v.  Planters'  Nat. 
Bank,87  Va.  661,  18  S,  E.  Rep.  W;  Fant  v.  Miller.  17 
Gratt  47;  Union  Central  Life  Ins.  Co.  v.  Pollard.  94 
Va.  146. 26  S.  E.  Rep.  421. 

D.  EXEMPTIONS. 

Exemption  laws  pertain  to  the  remedy  and  de- 
pend upon  the  law  of  the  forum  and  not  uiwn  the 


2& 

Stevens  v.  Brown, 
20  W.  Va.  461. 

E.  STATUTE  OF  LIMITATIONS. -The  statute  of 
limitations  being  considered  as  part  of  the  remedy 
Is  always  to  be  controlled  by  the  lex  fori  and  not  by 
the  lex  loci  contractus.    Urton  v.  Harris,  2  W.  Va.  83. 
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*Bentv.  Patten,  &c. 

December,  1821. 


Clerical  Error*— What  Constitutes— latercston  Judg. 
mentt— Correction  In  Appellate  Court.— When  an  ac- 
tion Is  brought  on  a  note,  which  was  executed  at 
the  time  when  5  per  centum  was  the  legal  rate  of 
Interest,  upon  which  the  defendant  acknowledged 
the  action  for  the  principal  with  interest  from  the 
date  of  the  note:  on  which  acknowledgment  a 
judgment  was  rendered  for  the  principal,  with 
Interest  at  the  rate  of  six  per  centum  per  annum : 
this  Is  not  a  mere  clerical  error,  but  one  which 
can  onlv  be  rectified  by  an  appellate  court 

Statute  of  Jeofails— Construction. t— The  proper  con- 
struction of  the  106th  section  of  the  act  of  jeofails. 
1  Rev.  Code.  612. 

Patten  and  May  brought  an  action  of 
debt  in  the  Superior  Court  of  law  of  Fred- 
erick county,  against  Bent,  on  a  note  ex- 
ecuted by  the  latter  to  the  former,  for 
$284,  with  interest  till  paid.  The  note  was 
dated,  June  21st  1796;  at  which  time  the 
legal  rate  of  interest  was  only  5  per  cent. 
On  the  7th  day  of  October,  1819,  the  de- 
fendant (Bent)  appeared  and  acknowl- 
edged the  plaintiffs'  action  against  him^ 
for  the  sum  of  $284  with  interest  thereon 
from  the  21st  of  June,  1796,  until  payment 
and  the  costs.  The  record  proceeds  to 
state  "Therefore  it  is  considered  by  the 
court  that  the  plaintiffs  recover  against 
the  said  defendant  the  said  sum  of  $284 
with  interest  thereon  to  be  computed  after 
the  rate  of  six  per  centum  per  annum 
from  the  said  21st  day  of  June,  1796,  and 
their  costs  by  them  about  their  suit  in 
this  behalf  expended;  and  the  defendant 
in  mercy,  &c." 

Bent   appealed    to    this    court,    assigning 


*Wrlt  of  BPror  Coram  Nobls-Whcre  it  Ues.—A  writ 
of  error  coram  nobis  lies  where  some  defect  Is  al- 
leged In  the  process  or  the  execution  thereof,  or 
some  misprision  of  the  clerk,  or  some  error  In  the 
proceedings  arising  from  a  fact  not  appearlnir 
upon  their  face,  as  when  Judgment  is  rendered 
afirainst  a  party  after  his  death,  or  who  Is  an  Infant 
or  feme  covert  Richardson  v.  Jones,  12  Oratt  55. 
cltinff  principal  case. 

tJudffment— Interest.— Where  a  bond  by  Its  terms 
bears  Interest  at  three  per  cent  per  annum  from 
date,  a  decree  for  the  payment  thereof  should  be 
for  the  afffirrefirate  sum  due,  the  Interest  heing  com- 
puted at  the  rate  of  three  per  cent  to  the  date  of 
the  decree,  and  then  the  decree  should  provide  for 
the  payment  of  Interest  thereon  at  the  rate  of  three 
per  cent  until  paid.  A  decree  providing  for  inter- 
est at  six  per  cent  on  such  agffreffate  sum  is  erro- 
neous. Headnote  to  Pickens  v.  McCoy.  24  W.  Va. 
844.  3.53.  The  principal  case  Is  cited  In  support  of  the 
holding. 

When  an  action  Is  brought  on  a  note  executed 
while  Ave  per  cent  U  the  legal  rate  of  Interest  a 
judgment  on  such  note  with  Interest  at  six  p'^r  cent, 
the  leyal  rate  at  the  date  of  the  judgment  Is  erro- 
neous :  the  contract  axed  the  rate  of  interest  the 
debt  should  bear  until  It  was  paid.  As  so  holding, 
the  principal  case  Is  cited  In  Shipman  v.  Bailey, 
20  W.  Va.  146. 

See  further,  monographic  note  on  "Interest" 
appended  to  Fred  v.  Dixon,  27  Gratt.  541:  mono- 
graphic note  on  "Judgments"  appended  to  Smith  v. 
Charlton.  7  Gratt  425. 

tStatute  off  Jeofails— Construction.— The  principal 
case  Is  cited  on  this  subject  in  Com.  v.  Wlnstons. 
.5  Rand.  567:  Compton  v.  Cllne,  5  Gratt  137.  ISO.  and 
footnote;  Shipman  v.  Fletcher.  91  Va.  480,  22  S.  E. 
Rep.  458. 

The  principal  case  is  distinguished  In  Eubank  v. 
Rail.  4  Leigh  32C. 
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as    error,    that    a    higher    rate   of    interest 
was    allowed   by    the    judgment,    than    the 
law   authorised  at   the  time  the  note  was 
executed. 
Gilmer,  for  the  appellant. 
That    there    was    error    in    entering    the 
judgment  for  six  per  cent,  on  a  contract 
made  at  a  time  when  by  law  all  contracts 
bore  only  5  per  cent,  interest,  must  be  ad-* 
mitted    by    all.     The    only    question 
20        to   be   considered  is,  whether   *such 
error   is   merely   clerical,  and   there- 
fore  capable  of  correction  by  motion,  or 
b}-  writ  of  error  coram  vobis;  or  whether 
it   is   a   judicial   error,  which   can  be   cor- 
rected only  by  appeal. 

The  distinction  between  judicial  and 
clerical  errors  he  supposed  to  be,  that  the 
latter  were  mistakes  capable  of  correction 
by  a  simple  reference  to  some  other  part 
of  the  proceedings,  as  misrecital  of  sums, 
miscalculation,  &c.  Judicial  errors,  on  the 
other  hand,  consist  in  the  improper  appli- 
cation of  the  law  on  admitted  tacts.  In 
this  case,  there  was  nothing  in  the  record 
by  which  the  clerk  could  safely  correct  the 
judgment.  The  note  on  its  face  only  pur- 
ported to  bear  interest;  it  did  not  nx  the 
rate:  reference  to  it,  therefore,  could  not 
decide  the  question,  whether  the  rate  was 
5  or  6  per  cent.  It  was  then  not  a  cler- 
ical error;  for,  there  was  nothing  in  the 
papers  by  which  it  could  be  controlled  and 
corrected. 

It  required  a  decision  of  the  question, 
which  law  was  to  govern  the  contract, 
that  existing  when  it  was  made,  or  that 
enacted  after  its  execution.  This  is  a  pure 
question  of  law.  The  judgment  being  on 
confession  does  not  alter  the  case.  That 
confession  says  "with  interest,"  which 
must  be  intended  "legal  interest;"  what 
was  legal  interest  then,  recurs  upon  us, 
and  that,  was  a  question  of  law.  There  was 
then  error  in  law  in  the  decision  below, 
and  an  appeal  was  the  proper  method  for 
correcting  it. 

Tucker,  for  the  appellee. 
The  error  complained  of  in  this  case, 
was  merely  clerical.  The  defendant  came 
in  person,  and  acknowledged  judgment 
for  the  debt  with  interest  from  June  1796. 
On  this  confession,  it  was  the  duty  of  the 
clerk  to  enter  the  judgment  for  interest  at 
the  rate  allowed  in  1796.  The  error  is, 
therefore,  his,  and  not  that  of  the  court, 
which  when  there  is  a  cognovit  ac- 
tionem, is  not  called  on  to  exercise 
27  *its  judgment.  This  is  what  is  meant 
by  judge  Pendleton  in  Gordon  and 
Frazier.(a)  That  case  is  much  stronger 
than  this.  Here  the  judgment  being  con- 
fessed with  interest  from  a  particular  date, 
the  act  of  Assembly  furnished  the  rule  by 
which  the  judgment  was  to  be  entered  up. 
But  in  Gordon  and  Frazier,  there  was 
something  more  judicial  in  the  matter: 
for,  the  error  assigned  was  in  not  noticing 
the  memorandum  on  the  penal  bill,  and  it 
was  questioned  by  counsel  in  this  court 
whether  it  ought  to  have  been  noticed  or 
not. 

If  then  this  error  be  merely  clerical,  it 
could  have  been  corrected  in  the  Superior 


<a)  2  Wash.  186. 


Court  by  motion  or  writ  of  error  coram 
nobis. (b)  It  is  an  error  in  fact,  which  can- 
not be  corrected  by  writ  of  error  before  a 
superior  tribunal,  or  by  a  supersedeas 
which  is  but  a  substitute  for  it. 

It  would  indeed  be  oppressive,  if  the 
defendant,  instead  of  correcting  the  error 
by  motion  below,  should  burden  the  appel- 
lee with  the  costs  of  an  appeal  here. 

But  there  is  no  longer  room  to  doubt 
of  this  matter.  The  act  of  assembly,  1 
Rev.  Code  1819,  page  512,  provides  "that 
where  there  is  a  mistake  in  a  sum  and 
any  thing  to  correct  by,  the  court  or  judge 
in  vacation  shall  amend  upon  notice  to 
the  opposite  party."  So,  that  this  mistake 
in  the  amount  of  interest,  might  have  been 
amended  on  Bent*s  motion,  either  in  the 
court  below  or  by  order  of  the  judge. 
This  law  was  made  to  prevent  vexatious 
appeals  for  trivial  errors,  which  might  be 
corrected  without  difficulty. 

But,  if  these  points  be  against  me,  I 
offer  for  the  appellee  to  release  the  excess 
under  the  provisions  of  the  law,  1  Rev. 
Code  513,  §  110,  and  ask  such  judgment  as 
ought  to  have  been  given  in  the  court  be- 
low. In  that  event  too,  the  appellee 
should  have  his  costs:  for,  othervvise,  that 
section  of  the  act  of  assembly  will  be  in- 
operative; since  this  court  always  could 
correct  the  errors  of  the  courts  be- 
28  low,  *by  rendering  such  judgment 
in  cases  of  this  kind,  as  they  ought 
to  have  rendered.  Besides,  as  the  appel- 
lant might  have  been  relieved  otherwise, 
we  ought  not  to  be  taxed  with  the  costs 
of  this  proceeding.  Thus,  this  court  re- 
fused the  plaintiff  in  the  writ  of  error  co- 
ram nobis,  his  costs,  because  he  did  not 
pursue  the  less  expensive  course  of  a  mo- 
tion.(c) 

As  to  the  other  errors,  they  are  cured 
by  the  confession  of  judgment. 

Gilmer,  replied. 

In  the  case  of  Gordon  v.  Frazier,  there 
was  wherewithal  safely  to  correct  upon  the 
paper  upon  which  the  action  was  brought. 
It  was  part  of  the  agreement,  that  the  to- 
bacco should  be  of  a  particular  inspection; 
the  clerk  in  entering  the  judgment  should 
surely  have  followed  the  agreement.  Here 
he  has  not  followed  it,  for  it  was  in  effect 
for  5  p.  cent.,  though  not  so  expressed; 
and  there  is  nothing  on  the  note  to  shew 
whether  it  was  to  be  entered  for  6  or  6 
per  cent. 

The  statute  relied  on,  cannot  mend  the 
appellee's  case.  The  108  §,  page  512,  ap- 
plies only  to  "mistakes,  miscalculations 
and  misrecitals,  of  sums  of  money  &c.," 
which  can  safely  be  corrected  by  other 
papers  in  the  cajise.  There  is  here  neither 
mistake,  miscalculation,  nor  misrecital  of 
the  sum  due:  but  a  mistake  in  the  law 
which  shall  govern  the  contract:  neither 
is  there  any  paper  by  which  the  error  can 
be  safely  corrected. 

The  109  §  applies  only  to  particular 
bonds  taken  by  sheriffs  in  distress  for  rent 
&c.  and  as  to  the  release  of  the  excess 
proffered  under  the  110  §,  that  section  is 
by  express  reference  confined  to  the  cases 


(b)  2  Wash.  180. 

(c)  2  V 


5  Wash.  186. 
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mentioned  in  the  preceding  section,  which 
is   shewn   to   have   no   application   to   this 
case. 

29  *The   error   is   in   the   court   then, 
and    the    statute    has    provided    no 

means  of  correcting  it  but  by  appeal:  the 
judgment  must  be  reversed. 

JUDGE  COALTER.  This  is  a  suit  on 
a  note  executed  a  short  time  before  the 
passage  of  the  act  changing  the  rate  of 
interest  from  5  to  6  per  cent.  The  defend- 
ant confessed  judgment  for  the  debt  and 
interest,  without  stating  the  rate,  and  the 
clerk,  by  mistake,  in  entering  the  judg- 
ment, gave  interest  at  the  rate  of  6  per 
cent.  A  supersedeas  was  awarded  by  a 
judge  of  this  court,  since  the  late  act  of 
assembly  authorising  amendments  of  judg- 
ments, by  application  to  the  court  below, 
at  a  subseouent  term,  •or  to  the  judge  in 
vacation.     Two   questions   therefore  arise: 

1.  Whether  this  is  a  mere  clerical  mis- 
take, at  all  times  amendable  on  motion  be- 
fore the  court  where  the  judgment  was 
entered,  and  consequently  perhaps,  not  a 
case  proper  for  this  court. 

2.  Whether,  if  it  is  not  such  a  clerical 
error,  it  is  nevertheless  such  an  error  as 
might  and  ought  to  be  amended,  under  the 
late  act  of  assembly. 

I  think  it  is  a  clerical  error,  and  was  al- 
ways amendable  in  the  court  below,  on 
motion. 

In  the  case  of  Gordon  v.  Frazier,(d) 
the  suit  was  on  a  tobacco  bond,  on  which 
credits  were  endorsed,  and  on  which  also 
there  was  a  memorandum  signed  by  the 
obligee,  agreeing  to  receive  tobacco  of  an- 
other inspection  than  those  mentioned  in 
the  body  of  the  bond.  When  the  cause 
was  called  for  trial,  the  plea  was  with- 
drawn, and  judgment  entered  by  nil  dicit, 
without  either  giving  the  proper  credits, 
or  noticing  the  other  endorsements  men- 
tioned on  the  back  of  the  bond.  This  was 
considered  a  clerical  error  as  to-  both 
omissions,  amendable  on  motion. 

The  act  authorising  judgments  to  be  en- 
tered for  the  principal  sum  due,  with 

30  interest  thereon,  says  nothing  *about 
credits;  yet  under  the  equity  of  that 

statute,  it  has  always  been  the  practice 
and  duty  of  the  clerk  to  enter  the  credits; 
and  so  I  presume  it  was  considered  his 
duty,  in  this  case,  to  notice  the  endorse- 
ment relative  to  the  other  inspection, 
though  that  was  a  question  of  law  of 
more  doubt  than  the  present,  as  it  appears 
that  the  district  court  itself  erred  as  to  it 
on  the  writ  of  errcf  coram  nobis,  which 
was  brought  in  that  court  to  correct  those 
errors.  If  it  was  the  duty  of  the  clerk 
under  a  sound  construction  of  the  act,  to 
notice  those  things  on  entering  the  judg- 
ment in  that  case,  it  would  seem  to  me  to 
be,  a  fortiori,  his  duty  to  notice  the  proper 
rate  of  interest  in  this  case,  the  law  ex- 
pressly saying,  that  the  judgment  shall  be 
entered  for  the  principal  sum  due  with 
the  interest.  I  presume,  that  neither  in 
that  nor  in  this  case,  there  would  have 
been  any  doubt  as  to  the  nature  of  the 
error,  and  the  power  of  the  court  to 
correct    on   motion,    had    they   both    been 


(d)  8  Wash.  130. 


office  judgments;  but  it  was  contended 
there,  as  it  is  here,  that  the  error  was 
in  the  judgment  of  the  court.  To  this 
the  president  of  the  court  answers:  "In 
form  it  is  so,  and  though  the  pro- 
ceedings, as  drawn  up  by  the  clerk,  are 
read  over  in  court,  and  where  there  has 
been  a  trial,  the  same  are  then  corrected, 
yet  this  is  not  done  when  a  judgment  is 
confessed,  as  it  was  here,  for  in  such  case 
the  act  of  assembly  furnishes  the  rule  by 
which  the  clerk  is  to  enter  up  his  judg- 
ment." 

"There  is  no  doubt  but  the  court  may 
amend,  upon  motion,  where  a  mistake  is 
committed  by  their  clerk,  if  there  be,  as  in 
this  case  there  was,  something  to  amend 
by."  The  thing  to  amend  by  there,  was  the 
bond  with  its  endorsements:  the  thing 
here,  is  the  note  bearing  date  before  the 
change  of  the  rate  of  interest. 

If  this  was  sufficient  to  amend  by,  in 
case  of  an  office  judgment,  I  cannot  see 
why  it  shall  not  be  equally  proper  to 
amend  by,  after  confession  of  judgment, 
if  that  is  no  more  the  judgment  of  the 
court,  as  I  understand  to  be  clearly  de- 
cided  by    the    above    case,    than    an    office 

judgment. 
31  *The  case  of  Brooke  v.  Roane,(e) 

does  not,  in  my  opinion,  overrule  the 
above  case.  That  was  a  motion  on  a  de- 
livery bond  taken  a  year  after  the  change 
of  the  rate  of  interest.  The  case  is  very 
shortly  reported;  but  I  collect  from  it, 
that  the  execution  was  on  'a  judgment 
bearing  5  per  cent.,  but  that  in  conse- 
quence of  the  delivery  bond  being  taken 
after  the  change,  and  being  in  the  nature 
of  a  new  judgment,  the  district  court 
thought  it  ought  to  bear  six  per  cent. 
Whether  there  was  a  bill  of  exceptions 
stating  this  point,  does  not  appear  from' 
the  report;  but  be  this  as  it  may,  there 
must  have  been  a  trial  and  an  inspection 
of  the  bond  and  execution  by  the  court, 
even  if  the  defendant  did  not  appear  ta 
make  defence.  This  court  reversed  'the 
judgment,  and  entered  it  for  5  per  cent., 
"considering  the  bond  not  as  a  new  con- 
tract (in  which  the  conj'urrence  of  both 
parties  is  necessary,  but  as  a  measure  le- 
gally imposed  on  the  creditor  in  pursuit 
of  his  execution  on  his  former  judgment, 
which  bore  an  interest  of  5  per  cent, 
only.")* 

But  suppose  this  a  case  of  mere  clerical 
error,  amendable  elsewhere,  what  ought 
to  be  done  with  it  here,  should  the  appel- 
lee not  be  considered  as  entitled  to  the 
benefit  of  the  late  act  of  assembly? 

We  cannot  affirm  the  judgment  as  it 
now  stands;  because  that  would  preclude 
an  amendment  below.  If  we  reverse, 
then  we  take  jurisdiction  of  a  case  in 
which  the  party  had  remedy  elsewhere,  in 
the  nature  of  an  original  remedy,  and  I 
would    assimilate   it   to   a    case   of   an    ap- 


(e)  1  Call.  205. 

*Oxi  examination  of  the  record  In  this  case,  I  find 
the  defendant  appeared  by  attorney;  of  course 
there  was  a  defense,  and  the  execution  on  which 
the  delivery  bond  was  taken,  was  for  a  debt  bear- 
ing 5  per  cent  Interest:  so.  that  the  future  rate  of 
interest  was  clearly  before  the  court— Note  in 
OriflTinal  EdiUon. 
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plication  to  this  court  to  quash  an  exe- 
cution for  irregularity,  not  .prece4ed  by  a 
motion  for  that  purpose  in  the  court  be- 
low; and  I  should  therefore  incline  to 
think,  that  the  correct  course  would  be, 
to  dismiss  the  supersedeas  as  improvi- 
dently  awarded. 

32  *This    difficulty,   perhaps,   may   be 
obviated    by    the    ]pn*ovisions    of    the 

late  act  of  assembly.  That  act,  I  con- 
sider, extends  as  well  to  previous,  as  sub- 
sequent judgments. 

In  cases  of  clerical  errors,  it  gave  no 
new  remedy  by  motion  in  court;  but  gave 
a  remedy  by  motion  to  the  judge  in  va- 
cation, and  in  either  case  makes  such 
amendment  so  far  a  part  of  the  original 
judgn^ent,  as  that,  by  being  certified  to 
this  court,  on  certiorari,  we  can  affirm 
such  amended  judgment;  thereby  giving 
damages  and  costs  against  the  party,  who 
has  thus  improperly  resorted  to  this 
tribunal. 

It  may  be  said,  however,  that  the  ap- 
pellee here  has  not  brought  himself  within 
the  provisions  of  this  act  by  having  pro- 
cured such  amendment,  and  applying  for 
a  certiorari. 

I  consider,  however,  that  this  act  is  not 
only  remedial,  but  highly  beneficial,  and 
ought  to  be  applied,  according  to  its 
spirit,  wherever  it  can:  and  as  this  is  the 
first  case  arising  under  it,  and  as  a  super- 
sedeas was  awarded  by  a  judge  of  this  court, 
which  may  have  been  the  first  notice  the 
party  had  of  this  alledged  error,  I  would 
excuse  him  for  not  applying,  in  the  first  in- 
stance, to  the  court  or  judge  below,  who 
might  perhaps  have  felt  a  delicacy  in 
proceeding,  as  a  supersedeas  had  been 
awarded  by  a  judge  of  this  court:  a  very 
prudent  delicacy  indeed,  if  there  is  any 
doubt  of  the  propriety  of  my  opinion.  I 
should,  therefore,  after  intimating  my 
opinion  that  it  could  be  so  corrected,  give 
him  time,  before  a  final  decision,  to  make 
that  application. 

2.  But  if  I  am  wrong  in  believing  this  to 
be  a -mere  clerical  error,  does  not  the  act 
in  question  extend  to  errors  not  merely 
clerical? 

Suppose  the  case  before  us  was  not 
that  of  Bent  v.  Patten,  but  of  Gordon  v. 
Frazier,  &c.;  that  it  had  been  a  judgment 
since  the  act,  and  not  by  confession,  but 
after  a  verdict;  and  that  the  clerk,  in  en- 
tering the  judgment,  had  been  guilty 
of   the    same   omissions   which   took 

33  place  in  ♦that  case:  this  would  not 
be    a    clerical    error,    being    after    a 

trial;  but  it  would  be  clearly  an  oversight 
or  mistake,  both  by  the  clerk  and  the 
court,  and  there  being  among  the  papers 
a  bond  by  which  this  mistake  could  be 
safely  amended,  the  case  would  be  within 
the  provisions  of  this  act,  and  I  would 
give  the  party  time,  as  above  suggested, 
to  avail  himself  of  it.  But,  if  I  have  suc- 
ceeded in  shewing  that  the  note  in  this 
case  is  a  paper  in  the  record  by  which  an 
office  judgment  could  be  safely  corrected, 
even  if  I  have  failed  in  shewing  it  is  a 
clerical  error;  but  admitting  that  the  case 
of  Gordon  v.  Frazier  has  been  overruled 
as  to  that  point,  yet  if  that  case  could  now 


be  corrected,  after  verdict,  I  cannot  per- 
ceive, under  a  liberal  construction  of  the 
act,  if  not  under  its  very  words,  this  may 
not.  It  is  true,  that  the  act,  in  reciting 
the  mistakes  occurring  in  the  courts, 
speaks  of  those  arising  from  "miscalcula- 
tion or  misrecital  of  any  sum  or  sums  of 
money,  tobacco,  wheat,  or  other  such 
thing,  or  of  any  name  or  names;"  yet  the 
very  use  of  the  words  "or  other  such 
thing,"  shews,  that  every  mistake  was  not 
intended  to  be  set  out;  and  even  if  those 
words  were  not  there,  it  is  not  necessary 
for  me  to  refer  to  that  numerous  class  of 
adjudications  which  extend  remedial  stat- 
utes to  such  cases  as  are  equally  within 
the  mischief.  We  all  know,  that  mistakes 
of  this  kind  do  occur;  and  the  delays  of 
justice,  and  costs  attending  their  correc- 
tion in  the  appellate  courts,  are  mischiefs 
which  have  been  long  felt.  It  is  therefore 
provided,  that  "if  there  shall  be  among 
the  record  of  the  proceedings  in  the  suit, 
in  which  such  judgment  or  decree  shall  be 
rendered,  any  verdict,  bond,  bill,  note,  or 
other  writing  of  the  like  nature  or  kind, 
whereby  such  judgment  or  decree  may  be 
safely  amended,"  it  shall  be  amended,  &c. 
Here  is  a  mistake,  and  here  is  a  note  by 
which  it  could  be  safely  amended,  had  it 
been  an  office  judgment.  It  may  be  said, 
that  under  this  act  it  is  not  a  mistake  in 
a  sum  of  money;  but  it  is  one  in  the  rate 
of  interest,  and  that  is  surely  a  mistake 
very  much  of  the  like  kind.  But 
34  *suppose  there  had  been  credits  en- 
dorsed on  this  note,  and  the  clerk, 
as  is  the  correct  course,  as  decided  in 
this  co||rt,(f)  had  calculated  interest  at  6 
instead  of  5  per  cent,  and  had  taken  the 
credits  from  the  principal  and  interest, 
and  had  thus  shewn  a  sum  due,  at  the  last 
payment,  which  we  will  say  was  made 
since  the  six  per  cent,  law,  and  had  en- 
tered judgment  for  that  balance,  with  legal 
interest  from  that  time,  without  stating 
the  rate;  this,  on  an  execution  would,  of 
course,  justify  the  sheriff  in  demanding 
six  per  cent.  Here  would  be  a  miscalcu- 
lation, I  suppose,  coming  within  the  very 
words  of  the  statute,  and  might  be  cor- 
rected as  to  that;  and  if  so,  might  it  not 
be  corrected  also  as  to  the  rate  of  inter- 
est? Suppose  this  very  case  had  been 
corrected  by  the  judge,  and  after  such 
correction  the  appellee  had  brought  it 
here,  would  we  reverse  because  the  judge 
had  no  right  to  amend  either  in  court  or 
out  of  it?  If  we  did,  what  judgment  would 
we  enter?  Precisely  the  amended  judg- 
ment, so  as  to  restore  the  case  to  the 
situation  it  was  in  when  the  party  ap- 
pealed, and  shewing  he  was  not  injured 
thereby.  The  note  would  be  sufficient  for 
us  to  enter  such  judgment  by,  as  the  court 
below  ought  to  have  entered;  but  not  to 
authorize  that  court  to  correct  by. 

This  court  surely  ought  not  to  be  bur- 
thened  with  the  correction  of  such  cases 
as  this,  contrary,  in  my  opinion,  to  the 
plain  intention  of  the  law,  especially  when 
it  has  been  solemnly  decided  that  even 
errors  in  cases  collaterally  affecting  the 
freehold    and    franchise    were    not    consid- 
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ered  by  the  legislature  of  sufficient  impor- 
tance to  interfere  with  our  great  and 
legitimate  duties. 

JUDGES  CABELL,  BROOKE  and 
ROANE,  concurred  in  the  following  opin- 
ion, which  was  delivered  by  JUDGE 
ROANE,  as  the  opinion  of  the  court: 

This     is     an     action     of     debt     on     a 

note,   brought   in   the   Superior   Court,   by 

the   appellees   against   the   appellant. 

35  *The  declaration  states  that  the  note 
was    made    on    the    21st    of    June, 

1796,  at  Alexandria,  within  the  county  of 
Frederick,  by  which  the  appellant  prom- 
ised to  pay  on  demand  the  sum  of  $284. 
The  note  is  copied  into  the  record,  and 
also  has  several  credits  endorsed  on  it. 
Issue  was  joined  on  the  plea  of  nil  debet. 
Afterwards,  the  defendant  came  into  court 
in  his  proper  person,  and  acknowledged 
the  plaintiff's  action  for  $284,  with  interest 
from  the  21st  of  June,  1796;  on  which  ac- 
knowledgment a  judgment  was  rendered 
for  $284,  with  interest,  at  the  rate  of  6 
per  centum  per  annum,  from  the  21st  of 
June,  1796,  till  paid.  The  confession,  on 
which  this  judgment  was  founded,  left  no 
fact  to  be  decided  on  as  to  the  amount  of 
the  debt  acknowledged,  and  no  computa- 
tion or  calculation  to  be  made  by  the 
clerk.  It  specified  $284  as  the  principal 
sum  for  which  the  judgment  was  to  be 
rendered,  and  with  regard  to  the  interest, 
it  did  not  agree  that  an  interest  of  6  per 
cent,  was  to  be  allowed,  but  only  that  in- 
terest was  to  be  computed  on  the  said 
sum;  that  is,  as  we  understand  it,  the 
interest  which  is  allowed  by  law.  What 
interest  is  allowable  upon  any  contact,  is 
always  a  question  of  law;  and  it  is  some- 
times an  intricate  question,  as  it  respects 
the  time,  or  the  place  of  the  contract.  In 
this  case  it  was  undoubtedly  a  question  of 
law,  as  both  the  acknowledgment  of  the 
appellant  and  the  declaration  referred  to 
by  it,  shewed  that  the  contract  arose  on 
the  21st  of  June,  1796;  after  which  time, 
the  rate  of  interest  was  altered  by  a  gen- 
eral law,  from  5  to  6  per  centum  per 
annum.  When,  therefore,  the  question  of 
interest  was  submitted  in  the  general 
terms  stated  in  the  confession,  that  confes- 
sion combined  with  the  intermediate  al- 
teration of  the  law  as  aforesaid,  submitted, 
in  effect,  to  the  court,  the  question  of 
interest,  as  it  were  by  a  special  verdict. 
It  was  submitted  to  be  decided,  whether 
the  law  of  the  time  of  the  contract,  or 
that  of  the  date  of  the  judgment,  in  relation 
to  the  rate  of  the  interest,  was  to  govern; 
or  in  other  words,  whether  an  interest 
of    5    or    6    per    cent,    per    annum 

36  *was  to  be  allowed.     The  court  de- 
cided in  favor  of  the  latter,  and  we 

are  all  of  opinion  that  that  decision  was 
erroneous.  If  this  question  thus  decided, 
he  a  legal  question,  and  as  such,  proper 
for  the  decision  of  the  court,  rather  than 
of  its  subordinate  officer  the  clerk,  it  is 
not  the  less  submitted  to  it  by  the  general 
acknowledgment  now  before  us,  than  if 
it  had  in  so  many  words  stated  that  it 
was  submitted  to  the  court  to  be  by  it 
decided.  It  stands  so  submitted  under  the 
principle    ad    questiones    legis    respondent 
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judices.  This  maxim  supplies  the  place  of 
a  special  reference  to  the  court  in  this  par- 
ticular. This  question  of  law  was,  there- 
fore, referred  to  the  court,  and  was 
decided  on  by  the  court,  and  if  so,  the 
case  of  Gordon  v.  Frazier  and  Cosby,  tells 
us  that  it  could  only  be  corrected  by  a 
superior  tribunal.  Independent  of  the 
terms  of  the  judgment  before  us,  whereby 
it  is  considered  that  an  interest  of  6  per 
centum  per  annum  is  to  be  paid,  that  ques- 
tion was  surely  decided  on  by  the  court 
which  alone  was  submitted  to  it,  and  as  to 
which  the  materials  for  a  just  decision 
were  furnished  by  the  declaration  referred 
to,  and  by  the  confession.  That  question 
was  not  decided  on  by  the  clerk,  which 
was  not  submitted  to  his  judgment,  and 
which  involved  a  legal  enquiry  proper  for 
the  adjudication  of  the  court.  Those  only 
are  clerical  errors  which  are  made  by  the 
clerk,  which  depend  only  upon  a  com- 
parison and  calculation  to  be  made  by 
him,  and  may  be  safely  reformed  by  ref- 
erence to  other  statements  contained  in 
the  proceedings.  That  was  the  case,  in 
Gordon  v.  Frazier  and  Cosby,  even  in  re- 
lation to  the  endorsements  as  to  the 
Hobbshole  tobacco.  In  the  case  before 
us,  there  is  no  other  part  of  the  record  to 
which  you  can  refer,  as  in  that  case,  to 
reduce  the  interest  in  question  from  6  per 
cent,  to  5.  You  can  only  so  reduce  it,  by 
referring  to  the  principles  of  law,  in  rela- 
tion to  the  time  of  the  contract. 

The  case  of  Brooke  v.  Roane,(g)  is, 
in  principle,  decisive  of  the  case  before 
us.  In  that  case,  judgment  was 
37  *rendered  on  a  forthcoming  bond 
taken  after  the  date  of  the  act 
changing  the  interest,  upon  a  contract  ex- 
isting before,  and  the  judgment  was  for 
an  interest  of  6  per  cent.  In  that  case, 
though  rendered  upon  notice,  the  court 
had  as  little  to  do  with  specifying  the  rate 
of  the  interest,  as  in  the  case  before  us. 
In  both  cases  it  was  intrusted  to  the  clerk: 
yet  in  that  case,  this  was  held  to  be  the 
act  of  the  court,  and  was  corrected  here, 
upon  an  appeal.  It  was  so  corrected  on 
the  ground  that  the  forthcoming  bond 
made  no  new  contract,  and  that,  conse- 
quently, the  former  rate  of  interest  should 
prevail.  On  the  same  ground,  this  court 
should  now  hold  that  the  error  in  question 
was  the  error  of  the  court:  that  this  court 
has  consequently  the  power  to  correct, 
and  that  the  court  below  having  erred  in 
relation  to  the  law  of  interest,  its  judgment 
ought  to  be  reversed.  This  is  a  fortiori  the 
case,  in  the  present  instance,  in  which 
the  question  of  interest  is  submitted  to 
the  court,  as  we  have  endeavoured  to  shew, 
as  it  were  by  a  special  verdict. 

In  construing  the  108th  section  of  the 
act  of  Jeofails,(h)  in  relation  to  the  case 
before  us,  we  can  never  forget  the  great 
land  mark  before  mentioned,  that  as  to 
questions  of  law,  the  courts  are  to  de- 
cide them.  This  principle,  standing  alone, 
would  go  far  to  restrict  the  words  "mis- 
take, miscalculation  or  misrecital"  therein 
contained,    to    the    standard    before    men- 


(fir)  1  Call.  206. 
(h)  1 


Rev.  Co.  612. 


24 


RAND. 


SHOBB  v.  BBIrlr. 


38-40 


tioned.  But  it  does  not  stand  alone.  By 
the  same  section,  a  reference  is  made  to 
other  parts  of  the  record  by  which  these 
mistakes  may  be  safely  amended.  These 
last  circumstances,  coming  in  aid  of  the 
principle  aforesaid,  turn  the  scale  against 
the  construction  contended  for  by  the  ap- 
pellees, in  the  present  instance.  There  is 
no  other  part  of  this  record  which  contains 
any  statement  of  fact,  by  which  the  amend- 
ment in  question  can  safely  be  made.  If 
a  correction  is  to  be  made,  it  can  only 
be  made  by  one  judicial  tribunal  acting 
upon  the  mistaken  judgment  of  another. 
Although  the  correction  is  to  be 
38  *made,  under  this  section,  by  the 
same  judge  in  vacation,  it  is  only 
as  to  such  corrections  as  can  be  safely 
made  by  him,  by  referring  to  other  state- 
ments in  the  record.  It  was  never  in- 
tended to  make  him  an  appellate  court 
over  himself.  It  was  never  intended  that 
his  decisions  made  in  open  court,  and  upon 
argument,  should  be  reversed  by  himself, 
at  his  own  chambers,  in  vacation.  Quoad 
questions  of  law  at  least,  the  revising 
courts  should  have  at  least  as  many  lights 
as  those  courts  whose  judgments  are  to 
be  considered. 

This  construction  of  that  section  is 
confirmed  by  the  section  immediately  fol- 
lowing. By  that  section  (109th)  the  judg- 
ments are  to  be  corrected  in  two  classes 
of  cases  only,  and  those  are  only  where, 
by  a  mere  comparison  of  different  parts 
of  the  record,  the  corrections  can  be 
safely  made.  One  of  these  is  by  pruning 
down  the  sum  found  by  the  verdict,  to 
the  standard  of  that  demanded  by  the 
declaration.  The  idea^  we  have  stated  in 
relation  to  the  108th  section  are  thus  con- 
firmed and  acted  upon  in  the  109th.  They 
are  all  to  be  taken  in  exclusion  of  those 
mistakes  which,  in  their  nature,  are  purely 
legal,  and  which  therefore  must  go  for 
correction  to  an  appellate  court. 

.As  for  the  right  to  release  a  part  of  the 
judgment  in  this  court,  claimed  under  the 
llOih  section,  that  is  restricted  to  the  two 
classes  of  cases  embraced  by  the  109th 
section.  It  is  so  restricted  by  the  terms 
"such  judgment"  therein  used.  It  does 
not  give  the  appellee  a  right  to  release 
the  illegal  one  per  cent,  in  this  case  in  the 
appellate  court. 

The  judgment  must  be,  therefore,  re- 
versed with  costs,  and  entered  for  five 
per  cent,  instead  of  six. 
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New  Trial— laterest  of  Jurors*— Case  at  Bar.— Where  a 
juror,  after  be  Is  sworn  in  an  action  of  slander. 
expresses  a  wisb  to  witbdraw.  becanse  be  himself 
bad  a  similar  suit  depending  In  tbe  same  court,  in 


•Vordlcta— Impeachiiieiit  by  Jurors.— On  tbis  subject, 
tbe  principal  case  is  cited  in  Tompson  v.  Com.,  8 
Gratt.  6M;  Bull  v.  Com.,  14  GratL  680:  State  v.  Cart- 
ri^bi.  SO  W.  Va.  43:  Probst  v.  Braeunlicb,  24  W. 
\'2L  SOO:  foot-note  to  Cochrane  v.  Street.  I  Wash.  79: 
foot-note  to  Com.  v.  McCaul,  1  Va.  Cas.  276.  quotlnsr  at 
lenfiTtb  from  State  v.  Cartright,  20  W.  Va.  48: 
foot-note  to  Thomas  v.  Jones.  28  Gratt.  888:  Steptoe 
T.  Flood,  81  GratL  828.  See  further,  foot-note  to 
Thompson  t.  Com.,  8 Gratt  688:  Bull  v.  Com..  14  Gratt. 
614:  monoirraphic  note  on  "Juries"  appended  to 
Chaboon  v.  Com..  20  Gratt.  733. 


which  the  slander  was  the  same:  but  the  coun- 
sel not  consentinff  to  witbdraw  him.  the  trial 
proceeds  and  a  verdict  is  rendered:  tbe  court 
ouffht  not  to  ffrant  a  new  trial. 

This  was  an  appeal  from  the  superior 
court  of  law  for  Shenandoah  county.  Bell 
brought  an  action  of  slander  in  that  court, 
against  Shobe.  The  jury  found  a  verdict 
for  the  plaintiff,  and  assessed  his  damages 
at  $450.  After  the  verdict  the  counsel  for 
the  defendant  moved  the  court  for  a  new 
trial  on  four  grounds:  1.  Because  the  ver- 
dict was  contrary  to  evidence.  2.  Because 
the  damages  were  excessive.  3.  Because 
Watson  was  an  improper  juror.  4.  Be- 
cause the  jury  divided  by  12,  and  three  of 
them  yielded  their  verdict  from  an  im- 
proper influence.  The  court  rejected  the 
motion  and  entered  judgment  for  the 
plaintiff.  A  bill  of  exceptions  was  filed 
setting  forth  the  facts  at  large  on  which 
the  motion  was  founded,  and  an  appeal 
taken  to  this  court. 

As  the  two  first  grounds  for  a  new  trial 
above  stated  depend  entirely  upon  evi- 
dence, it  is  unnecessary  to  state  the  facts 
in  this  place.  The  only  questions  of  law 
are  presented  by  the  two  last  exceptions. 

In  relation  to  the  admission  of  Watson 
the  juror,  it  is  stated  in  the  bill  of  excep- 
tions, that  "after  the  jury  were  sworn,  one 
of  the  jurors  named  Watson,  when  he 
heard  the  charge  of  slander  read,  observed 
that  he  was  placed  in  a  delicate  situation, 
because  he  had  a  suit  of  slander  depending 
in  this  superior  court  wherein  he  was 
plaintiff,  and  the  charge  of  slander  was 
the  same;  but  the  plaintiff's  counsel  not 
consenting  to  withdraw  him,  the  trial  went 
on."  On  the  last  objection  it  is  stated 
that,  "it  appeared  by  the  affidavits  of  four 
of  the  jury  that  it  was  proposed 
40  ♦in  the  jury  room  that  each  man 
should  put  down  a  sum,  add  up  the 
whole  and  divide  by  12.  They  did  so,  and 
the  sum  came  out  $487.  This  sum  they 
did  not  agree  to,  and  the  plan  of  dividing 
by  12  was  abandoned.  Nine  of  the  jury, 
after  some  consultation,  agreed  on  $450; 
the  other  three  thought  the  sum  too  high, 
and  one  of  them  said,  if  it  had  been  left  to 
him  alone,  he  would  only  have  given  from 
$30  to  $50;  but  finding  a  large  majority 
against  them,  and  despairing  of  getting  the 
verdict  lower,  or  as  they  wished,  and  that 
they  would  be  detained  on  the  jury  until 
all  agreed,  yielded  to  the  opinion  of  the 
majority,  and  assented  to  bring  the  verdict 
for  $450." 

Tucker,  for  the  appellant. 

Gilmer,  for  the  appellee. 

The  counsel  for  the  appellant  relied  on 
two  points.  1.  That  W^atson  was  an  im- 
proper juror.  2.  That  the  verdict  ren- 
dered was  not  fhe  verdict  of  the  whole 
jury,  but  of  a  part  only. 

As  to  the  first  point.  If  the  objection 
to  Watson  had  been  known  before  he  was 
sworn,  he  would  have  been  set  aside;  for, 
though  a  juror  is  not  related  to  either 
party  nor  has  shewn  any  marks  of  par- 
tiality, yet  if  there  be  sufficient  reason  to 
suspect  that  he  may  be  more  favourable 
to  one  side  than  the  other,  he  ought  not  to 
be    impanelled. (a)       That   Watson's   situa- 


(a)  8  Bac.  Abr.  25S. 
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tion  rendered  him  an  improper  juror,  is 
manifest.  Where  from  any  cause,  a  juror 
leans  in  favor  of  one  party  on  any  point 
in  the  case,  he  is  an  unfit  juror.  Now,  in 
a  case  for  words,  one  of  the  most  ma- 
terial points  is  the  quantum  of  damages; 
and  Watson  would  naturally  incline  to  ex- 
tend to  the  utmost  limit  the  damages  of 
the  plaintiff  Bell.  He  himself  felt 
41  the  influence  ♦of  these  considera- 
tions, and  even  objected  to  himself. 
The  Plaintiff's  counsel  refused  to  permit 
him  to  be  withdrawn;  a  strong  evidence 
of  his  conviction  of  the  operation  of  these 
motives  on  Watson's  mind.  To  test  the 
principle,  let  us  suppose  the  whole  twelve 
had  been  in  Watson's  situation.  Could  it 
have  been  reasonably  expected  that  Shobe 
would  have  had  justice? 

In  actions  of  this  sort,  a  scrupulous  at- 
tention to  the  impartiality  of  the  jury  is 
peculiarly  necessary.  The  jury  are  the 
proper  judges  of  the  damages,  and  the 
court  will  rarely  interfere  for  excess  of 
damages.  It  is  therefore  all  important, 
that  the  jury  which  is  invested  with  such 
high  power  should  be  above  all  suspicion 
of  partiality  or  excitement.  In  causes  of 
another  description,  some  standard  or 
measure  is  furnished  by  which  to  judge 
whether  they  are  right  or  wrong.  Here 
there  is  no  standard.  New  trials  ought 
in  such  cases  to  be  more  freely  indulged, 
because  they  can  do  the  plaintiff  no  harm 
and  may  contribute  to  justice.  In  1 
Strange,  672,  the  court  assigned  as  their 
only  reason  for  granting  a  new  trial  that 
"it  was  fit  the  defendant  should  try  an- 
other jury,  before  he  should  be  finally 
charged  with  such  heavy  damages."  The 
evidence  did  not  maintain  the  charge,  and 
the  damages  were  disproportionate  to  the 
offence.  But  the  jury,  not  being  "above 
all  suspicion,"  inclined  to  the  worst  inter- 
pretation. 

2.  The  verdict  is  not  the  verdict  of  the 
whole  jury,  but  of  part  only.  This  is  in 
fact  clearly  proved  by  the  testimony  of 
four  of  the  jury.  They  first  formed  an 
aggregate  of  the  different  sums  and  then 
divided  by  12.  This  gave  $487.  They  then 
fixed  on  $450,  either  for  round  numbers  or 
to  veil  the  transaction.  This  is  a  mockery 
of  justice. 

But  the  verdict  was  rendered  by  three 
of  the  jurors,  under  an  impression  that 
they  must  yield  to  the  majority,  one  of 
them  having  been  only  for  $30  or  $50,  and 
yet  rendering  the  verdict  for  $450. 
42  Here  was  no  assent  of  ♦the  mind. 
The  cases  in  1  Term  Rep.  11,  and 
1  Wash.  76,  may  be  cited.  But  the  latter 
case  is  in  our  favor;  for,  there  a  new  trial 
was  granted,  even  in  chantery.  Here  there 
is  no  tampering  with  the  jury.  The  infor- 
mation was  received  when  the  jury  re- 
turned with  the  verdict.  In  Cochran  v. 
Street,  there  had  been  time  for  tampering. 
So  where  a  motion  for  a  new  trial  is 
made  in  England  in  Westminster  Hall, 
time  for  tampering  is  afforded  between  the 
trial  and  the  term  which  follows  it.  Here 
there  was  none,  and  no  reasonable  objec- 
tion can  be  offered  to  the  juror's  affidavit. 

For  the  appellee  it  was  said,  that  it  was 


no  disqualification  Of  Watson  that  he  had 
an  action  of  slander  pending,  unless  it  had 
been  with  one  of  the  parties  in  this  suit. 
The  doctrine  as  laid  down  in  Co.  Litt.(b) 
is,  that  if  a  juror  has  a  part  of  the  land 
depending  on  the  same  title  with  the  land 
in  controversy,  it  will  be  a  good  cause  of 
challenge;  but  surely  not  that  he  has  an 
action  in  ejectment  with  other  parties.  It 
is  also  said  in  Co.  Litt.(c)  that  no  chal- 
lenge can  be  received  after  a  juror  is 
sworn,  except  for  matter  arising  after  he 
is  sworn;  not  for  matter,  only  discovered 
afterwards.  The  candid  manner  in  which 
he  disclosed  his  situation,  proves  him  to 
have  been  upright  and  conscientious. 

As  to  the  objection  that  the  jury  di- 
vided by  12,  it  is  expressly  disproved  that 
they  did  so  divide.  Besides,  in  actions  like 
the  present,  where  no  certain  standard  ex- 
ists for  fixing  the  damages,  it  would  be 
difficult  for  juries  ever  to  agree,  unless 
they  adopted  some  such  principle  of  ac- 
commodation. As  to  the  danger  which 
seems  to  be  apprehended  as  resulting 
from  this  mode  of  decision,  it  ought  not 
to  be  anticipated  that  men  of  good  char- 
acter, and  without  interest,  would  resort 
to  such  unworthy  arts  to  carry  a  point  of 
mere   opinion,   by  which   they   are  not   to 

derive  any  benefit.     But,  as  they  re- 
43        jected   this   mode   of   decision,   *and 

finally  agreed  on  a  less  sum,  it  is 
plain  that  they  consulted  their  ideas  of 
propriety,  and  rendered  a  verdict  as  nearly 
satisfactory  to  all,  as  can  ever  be  attained 
in  a  case  of  this  sort.  With  regard  to  the 
motive  which,  it  is  said,  influenced  three  of 
the  jurors,  it  would  be  highly  dangerous 
to  enter  into  such  a  nice  scrutiny  of  the 
motives  of  jurors,  when  they  do  not 
amoimt  to  gross  mistakes  of  law,  or  breach 
of  duty.  It  is  highly  improper  to  meddle 
with  verdicts  on  such  grounds,  and  Lord 
Mansfield  refused  to  hear  evidence  of  it 
in  Vaise  v.  Delaval.(d)  The  case  of  Coch- 
ran V.  Street,  was  an  actual  mistake  of 
four  jurors,  who  thought  the  opinion  of 
the  majority  absolutely  imperative  on 
them.  In  Price's  ex.  v.  Warren(e)  a  new 
trial  was  refused  on  the  affidavit  of  two 
jurors  that  the  verdict  was  rendered  on 
the  statement  of  one  of  the  jury,  not  upon 
oath,  because  it  was  deemed  dangerous  to 
meddle  with  verdicts. 
Tucker,  replied. 
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PorthcomlDg    Bond— CoofMsioa    «f  Jadirncnt    on— 
Effect.*— A  confeftslon  of  judsrment  on  a  motion  on 


(b)  p.  157. 

(c)  p.  158. 

(d)  1  Term  Rep.  11. 

(e)  1  H.  &  M.  885. 

•PorthcomlDg  Bond— Coafe««loa  of  Judgnent  on— 
Effect.— Tbe  confession  of  a  judgment  on  a  forth- 
coming bond  is  a  release  of  errors,  if  any  exist,  in 
tbe  original  jndfirment.  M*Rae  v.  Turnpike  Com- 
pany. 8  Rand.  160,  citinff  tbe  principal  case  as  its 
autbority.  In  a  note  to  tbls  case  (McRae  v.  Turn- 
pike Company)  is  appended  tbe  opinion  of  tbe  court 
in  tbe  principal  case.  A  confession  of  Judflrment  on 
a  fortbcominff  bond  is  a  release  of  all  errors  in  tbe 
previous  proceedinffs.  Stanard  r.  Timberlake.  8 
Leiffb  661.  basing  its  <leciBion  on  tbe  principal  case. 
See  furtber,  monographic  note  on  "Judflrments  by 
Confession"  appended   to  Richardson  v.  Jones,  12 


26 


I  RAND. 


Edmonds  v,  Gbbbn. 


46-46 


a  fortboomlnsr  bond,  will  operate  as  a  release  of 
errors  In  tbeorifflnal  judgment. 
SMie  S— — Sm— — Case  at  Bar— Therefore,  where 
an  office  Jndffment  is  erroneously  entered  up 
against  the  priaclpal  and  special  ball:  the  latter 
afterwards  ffivesa  forthcoming  bond,  and  con- 
fesses jndffment  on  the  said  bond,  he  cannot  arail 
himself  of  the  error  in  the  original  Judgment. 

By  the  court.  The  judgment  of  the  su- 
perior court  is  affirmed. 

James  Green  brought  two  actions  of 
debt  against  James  Edmonds  and  John 
Edmonds,  on  single  bills,  in  the  superior 
court  of  Fauquier  county.  William  Ed- 
monds, the  appellant,  became  their  appear- 
ance bail.  At  a  succeeding  court,  the 
appellant  entered  himself  special  bail.  The 
defendants  failing  to  appear,  an  office  judg- 
ment was  confirmed  against  them  and 
"William  Edmonds  security  for  their  ap- 
pearance." A  fieri  facias  issued  against  the 
defendants  and  "William  Edmonds  jun. 
their  appearance  bail."  Upon  service  of 
the  execution,  the  defendants  together 
with  the  appellant  gave  a  forthcoming 
bond.  The  bond  being  forfeited,  a  motion 
was  made  against  all  the  obligors,  who 
gave  a  judgment  by  consent.  William  Ed- 
monds the  appellant  (who  had  become  spe- 
cial bail,  but  against  whom  a  judgment  had 
been  erroneously  entered  as  appearance 
bail)  then  applied  for,  and  obtained,  a 
supersedeas,  from  a  judge  of  this  court,  on 
the  original  judgment. 

Briggs,  for  the  appellant,  contended,  that 
the  original  judgment  was  clearly  erro- 
neous, in  being  entered  against  the  special 
bail;  and  the  only  question  was,  whether 
the  confession  of  judgment  on  the  forth- 
coming bond,  operated  as  a  release  of 
errors  in  the  original  judgment.  He  con- 
tended, that  it  would  not;  because  although 
the  forthcoming  bond  is  to  some  intents 
dependent  on  the  original  suit,  yet  it  is 
not  a  part  of  that  suit.  The  act  of 
45  assembly(a)  therefore  ♦is  fully  sat- 
isfied in  confining  the  release  of 
errors,  to  the  judgment  on  the  forthcom- 
ing bond.  The  appellant  had  no  opportu- 
nity on  the  motion  on  the  forthcoming 
bond,  to  avail  himself  of  the  errors  in  the 
original  judgment.  If  he  had  attempted 
it.  his  attempt  would  have  been  fruitless. 
Why  then  should  his  confession  of  judg- 
ment be  construed  into  a  release  of  errors, 
to  which  he  could,  not  have  excepted,  in 
any  mode  of  proceeding?  When  the  ex- 
ecution was  served  on  him,  he  was  com- 
pelled either  to  gvvt  bond,  or  to  suffer  his 
property  to  be  sold.  Having  chosen  the 
former  alternative,  he  could  not,  by  any 
means  in  his  power,  have  averted  the  judg- 
ment. He  acted  throughout,  under  a  spe- 
cies of  duress.  To  confess  a  judgment, 
which  could  not  be  prevented  in  any  legal 
mode,  cannot  surely  come  within  the 
meaning    of    the    act    of   assembly.      That 


GratLSB.  Proceedings  on  appeal  bonds,  forthcom- 
ing bonds,  injunction  bonds  and  other  bonds  ex- 
ecuted in  a  case  before  the  oriffinal  Judgments  are 
executed,  are  in  law  considered  as  appendasres  to 
the  original  Jndfirment  and  proceedings.  White  v. 
Crump.  19  W.  Va.  508.  A  supersedeas  to  the  original 
jQdrment  will  supersede  a  judgment  on  a  delivery 
bond.  Sute  v.  Blair,  29  W.  Va,  47(J,  2  S.  E.  Rep. 
d.  See  further,  monographic  note  on  "Statutory 
Bonds"  appended  to  Goolsby  v.  Stroiher,  21  Qratt. 
107. 
(a)  1  Rev.  Code,  p.  112,  i  28. 


act  can  only  reasonably  apply  to  such 
errors  as  might  be  taken  advantage  of,  if 
the  confession  had  not  been  made. 

Tucker,  for  the  appellee,  contended: 
1.  That  the  mere  filing  special  bail  does 
not  discharge  the  appearance  bail.  The 
act  of  assembly(b)  declares,  that  the  ap- 
pearance bail  may  be  proceeded  against, 
if  the  principal  does  not  both  appear  and 
gvvt  special  bail.  The  word  and  cannot 
be  construed  or;  because  then  either 
would  suffice.  But  appearing  without  bail, 
will  certainly  not  be  sufficient,  (c)  So  that 
the  word  "and"  cannot  be  construed  "or," 
and  it  is  just  as  insufficient  to  give  bail 
without  appearing,  as  to  appear  without 
giving  bail. 

If  then  it  be  insufficient  to  give  bail 
without  appearing,  the  appellant  cannot 
complain,  for  his  principal  did  not  appear. 
The  appearance  bail  did  indeed  enter  into 
a  recognizance  as  special  bail,  but  there 
was  no  appearance  entered  for  the  prin- 
cipal; of  course,  under  the  act,  the  pro- 
ceeding went  on  against  both. 

But,  admitting  that  the  judgment 
46  ought  not  to  have  ♦been  entered 
against  both,  the  appellant  ought  to 
have  moved  to  have  quashed  the  execu- 
tion, and  to  correct  the  office  judgment  be- 
fore he  came  hcre.(d) 

2.  The  confession  of  judgment  has  re- 
leased all  error.  The  judgment,  on  the 
delivery  bond  here,  is  entered  by  consent 
of  the  defendants,  of  whom  the  appellant 
was  one.  This  is  a  confession  of  judgment 
in  the  strongest  form;  for,  it  not  only  ac- 
knowledges the  right  to  a  judgment  on 
the  merits,  but  assents  to  its  entry,  what- 
ever errors  there  might  have  been.  It  is, 
perhaps,  stronger  than  the  case  of  Cooke 
and  Pope,(e)  where  the  defendant  agreed 
the  plaintiff's  damages;  and  stronger  than 
Leftwich  v.  Stovall.(f)  That  was  a  case 
of  arbitration. 

Here  there  being  a  confession  of  judg- 
ment on  the  delivery  bond,  the  act  of  as- 
sembly says  it  shall  be  equal  to  a  release 
of  errors.  But  it  seems  to  be  supposed, 
this  confession  operates  to  release  the 
errors  in  the  proceeding  on  the  delivery 
bond  alone.  But  this  is  too  limited  a  con- 
struction. The  object  of  the  act  was  to 
prevent  frivolous  and  vexatious  objec- 
tions, where  a  party  had  solemnly  ac- 
knowledged on  record,  that  the  debt,  for 
which  he  was  sued,  was  just,  and  that  he 
was  willing  he  should  have  judgment  for 
it.  The  act  has  been  construed  (g)  to  dis- 
pense with  the  necessity  of  a  declaration. 
Of  what  importance  can  it  be,  whether 
the  proceeding's  in  the  original  cause  were 
regular  or  irregular,  if  the  judgment 
against  the  defendant  is  by  himself  ac- 
knowledged to  be  just? 

The  proceedings  on  the  forthcoming 
bond  are  in  law  considered  as  appendages 
to  the  original  judgment  and  proceed- 
ings.(h)       The     reversal     of    the    original 


(b)  1  Rev.  Code  of  1819.  p.  500. 

(c)  1  Mun.  284. 

(d)  1  Wash.  808,    Leftwlch  r.   Stovall:    4  Munf., 
Moss  y.  Moss. 

(e)  8  Munf.  187. 

(f)  1  Wash.  808. 
(fir)  1  Wash.  806. 
(h)  1  Cranch.  809. 
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judgment  reverses  or  annuls  the  judgment 
on  the  delivery  bond,  and  the  supersedeas 
to    the    former    also    supersedes    the    lat- 
ter, (i) 
47  *Briggs,  replied. 

By    the    court.     The   judgment   of 
the  superior  court  is  to  be  affirmed. 


Ellis  and    Others,  v.  Baker,    Executor,  &c. 

January.  1822. 

Mflrrla^e  CootracU— Righto  under*— Cue  at  Bar.— 

Where  a  marriage  contract  reserves  to  tbe  wife, 
a  power  to  give  certain  slaves  to  whomsoever  she 
shall  appoint,  she  is  not  authorised  to  direct  a 
sale  or  emancipation  of  the  slaves. 

The  case  was  this:  James  Ellis  and 
Esther  his  wife,  formerly  Esther  Thomp- 
son, William  Caffa  and  Nancy  his  wife, 
formerly  Nancy  Davis,  David  Sawyer  and 
Rhoda  his  wife,  formerly  Rhoda  Davis, 
and  Catherine  Davis,  filed  their  bill  in  the 
county  court  of  Prince  Edward,  against 
Andrew  Baker  executor  and  trustee  of 
Catherine  Baker  deceased,  setting  forth 
the  following  facts:  that  in  the  year  1811, 
the  said  Catherine  Baker  owned  a  number 
of  slaves  mentioned  by  name,  and  being 
about  to  marry  a  certain  Caleb  Baker, 
articles  of  agreement  were  entered  into 
between  them,  by  which  it  was  stipulated 
that  the  said  Catherine  should,  after  the 
intended  marriage,  receive  and  enjoy  dur- 
ing the  joint  lives  of  them,  the  said  Caleb 
and  Catherine,  the  interest  and  occupa- 
tion of  the  real  and  personal  estate,  which 
belonged  to  the  said  Catherine  before  her 
marriage  with  the  said  Caleb;  and  that 
the  said  Catherine  should,  at  her  death,  or 
at  any  time  before,  dispose  of  it  as  she 
shall  think  proper,  notwithstanding  her 
coverture.     It  was   further  agreed,  that  if 

the  said  Catherine  should  happen  to 
48         survive   her   intended   *husband,   she 

should  not  have  any  part  of  his  real 
or  personal  estate:  by  the  same  articles, 
Andrew  Baker  was  appointed  trustee,  with 
a  provision  that  if  the  said  Caleb  should 
die  first,  the  property  should  be  delivered 
up  to  the  said  Catherine:  but,  if  Catherine 
should  die  first,  the  property  should  go, 
to  whom  she  shall  appoint,  by  any  writing 
under  her  hand  and  seal,  or  by  her  last 
will  &c.,  and  in  default  of  such  appoint- 
ment, then  to  go  to  her  four  nieces,  who 
are  the  female  complainants:  That  Cath- 
erine Baker  died  in  the  lifetime  of  her 
husband  Caleb  Baker,  and  by  her  last  will 
appointed  and  directed  as  follows:  "After 
all  my  just  debts  are  paid,  I  desire  that 
my  negro  man  Tom  and  Polly,  and  her 
children,  be  sold,  but  give  them  the  lib- 
erty of  choosing  their  master,  and  receive 
all  the  money  that  they  are  sold  for,  except 
a  support  for  Rose  and  Arion,  which  is  to 
come  out  of  the  sale  of  the  above  mentioned 
negroes  to  be  sold:"  that  the  said  ne- 
groes Tom  and  Polly,  and  her  children, 
are  the  subject  of  this  suit:  that  the  said 
.Andrew  Baker  the  trustee  before  men- 
tioned, is  also  the  executor  of  the  said 
Catherine,  and  in  that  capacity  continues 
to  hold  the  said  slaves,  and  is  about  to  dis- 


(0  4  Munf .  78.  260. 

*See  monographic  note  on  "Husband  and  Wife" 
appended  to  Cleland  v.  Watson.  10  Oratt  159. 


pose  of  them  by  the  authority  derived  from 
the  last  will  of  the  said  Catherine:  that 
the  devise  to  the  said  slaves  is  void, 
and  the  power  of  appointment  was  not 
duly  exercised:  that  the  title  to  the  slaves 
has  devolved  on  the  complainants  under 
the  marriage  agreement:  that  the  debts 
of  the  said  Catherine  are  few,  and  that 
there  are  assets  sufficient  in  the  hands  of 
the  executor  to  pay  them,  without  mak- 
ing sale  of  the  said  slaves:  that  the  exec- 
utor has  refused  to  deliver  up  the  said 
slaves  for  the  purpose  of  being  divided, 
under  a  pretence  that  the  power  of  ap- 
pointment was  duly  exercised.  They, 
therefore,  pray  that  the  said  Andrew  Baker 
may  be  prohibited  from  selling  the  said 
slaves  until  this  suit  is  decided,  and  com- 
pelled to  surrender  them,  for  the  purpose 
of  being  divided  among  the  complain- 
ants, &c. 

49  *The    several   exhibits   referred    to 
in  the  bill,  are  filed  in  the  record. 

The  answer  of  Andrew  Baker  admits  the 
marriage  contract,  as  set  forth  in  the  bill, 
and  relies  upon  the  will  of  Catherine 
Baker,  which  he  is  advised  is  executed  in 
conformity  with  the  power  reserved  to 
her  by  the  said  marriage  agreement. 

The  county  court  dismissed  the  bill,  and 
upon  an  appeal  to  the  Superior  Court  of 
Chancery,  the  decree  was  affirmed.  A  su- 
persedeas was  granted  by  a  Judge  of  this 
court,  and  was  argued  by  Leigh,  for  the 
appellants,  and  Gilmer,  for  the  appellee. 

JUDGE  ROANE,  delivered  the  opinion 
of  the  court: 

The  marriage  articles  relied  on  in  the 
bill,  and  by  which  Catherine  Baker  im- 
posed a  law  upon  herself,  in  relation  to 
the  property  in  question,  only  re-invested 
the  absolute  property  of  the  slaves,  in  her, 
in  the  event  of  her  surviving  her  husband. 
That  event  did  not  happen.  If  it  had,  she 
might  thereafter,  have  emancipated  the  said 
slaves,  at  her  will  and  pleasure.  During 
the  coverture,  however,  she  was,  by  the 
articles,  only  to  have  the  use  of  the  prop- 
erty, with  a  power  to  appoint  it  to  others: 
and  the  true  question  is,  whether,  in  the 
event  which  has  happened,  of  her  dying 
before  her  husband,  she  had  a  right,  under 
the  articles,  to  sell  or  manumit  the  slaves. 
We  think  not.  The  power  given  her  is, 
that  in  the  event  of  her  dying  first,  she 
may  give  the  slaves  "to  whomsoever  she 
shall  appoint,"  and  in  such  part  or  parts 
as  she  shall  choose.  These  expressions 
certainly  do  not  justify  a  sale  or  emanci- 
pation of  the  negroes.  They,  on  the  con- 
trary, contemplate  the  continuance  of  the 
slaves  as  property,  and  only  give  her  the 
privilege  of  naming  the  persons  who  sh.ill 
enjoy  them:  in  default  of  which,  it  is  de- 
clared that  the  present  appellants  shall 
succeed.  ' 

On  these  grounds,  we  are  of  opinion  to 
reverse  the  decree,  and  remand  the  carse 
to  be  finally  proceeded  in,  pursuant  ti>  the 
principles  now  declared. 

50  *Cartersvill6  Bridge  Company  v.  Har- 

rison and  Cunningham. 

January.  1822. 

Roads—Opealfiff— Expenie  of— Case  at  Bar.— Where  a 
corporation  is  created  by  law.  to   erect  a  toll- 
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bridge  at  a  ffiyen  point,  with  the  same  power  to 
apply  to  the  county  court  "for  leave  to  assure  a 
road  or  roads,  leading*  to  the  site  proposed  for  said 
bridfires.  as  is  given  by  the  existing  laws,  to  the 
owners  of  mills  and  public  landings;  the  expense 
of  opening  the  said  road,  is  to  be  defrayed  by  the 
county  In  which  the  road  may  lie. 

The  legislature  incorporated  a  company, 
under  the  name  of  The  Cartersville  Bridge 
Company,  for  the  purpose  of  erecting  a 
toll-bridge  across  James  River,  at  or  near 
the  tobacco  warehouse  landing,  in  the 
town  of  Cartersville; (a)  and  by  the  19th 
section  of  the  law,  they  provided  that  the 
said  company  should  have  the  "same  right 
and  authority  to  apply  to  the  courts  of 
the  counties  of  Goochland  and  Cumber- 
land, for  leave  to  assure  a  road  or  roads 
leading  to  the  site  proposed  for  said 
bridge,  as  is  given  by  the  existing  laws, 
to  the  owners  of  mills  and  public  land- 
ings/' The  county  court  of  Goochland  ap- 
pointed fit  persons  to  "view  a  way  for  a 
road  proposed  to  be  opened  by  The  Car- 
tersville Bridge  Company,  from  the  Car- 
ter's ferry  road  to  the  site  of  the  bridge 
proposed  to  be  built  by  the  said  company 
across  James  River,  and  report  to  this 
court  truly  and  impartially  the  conven- 
iences and  inconveniences  that  will  result 
as  well  to  the  public  as  to  individuals,  if 
such  may  be  opened." 

The  viewers  so  appointed  reported,  that 
in  their  opinion,  the  public  would  be 
greatly  benefited,  when  the  bridge  is 
completed,  by  opening  a  road  to  begin  one 
hundred  and  ten  yards  below  the  ferry 
landing,  &c.,  and  that  Randolph 
51  *Harrison  and  Edward  Cunningham, 
were  the  only  persons  likely  to  sus- 
tain injury  from  opening  the  said  road. 

Summonses  were  issued  and  duly  served 
upon  Harrison  and  Cunningham,  to  shew 
cause,  if  any  they  could,  why  the  com- 
pany should  not  have  leave  to  open  a  road 
according  to  the  report  of  the  viewers; 
and  at  another  court,  writs  of  ad  quod 
damnum  were  awarded  to  ascertain  the 
damages  which  would  be  sustained  by 
opening  the  said  road.  The  jury  reported, 
that  Harrison  would  sustain  damage  to 
the  amount  of  three  hundred  dollars;  and 
Cunningham,  to  the  amount  of  one  hun- 
dred. 

The  county  court  thereupon  made  an 
order  to  this  effect:  that  having  weighed 
all  the  circumstances,  they  are  of  opinion, 
that  the  said  road,  if  opened,  will  be  of 
little  utility  to  this  county,  but  of  consid- 
erable advantage  to  The  Cartersville 
Bridge  Company;  they  therefore  permit 
the  said  road  to  be  opened,  "upon  the 
express  condition,  that  the  said  Carters- 
ville Bridge  Company  shall  pay  to  the 
said  Randolph  Harrison  and  Edward  Cun- 
ningham, the  proprietors  of  the  lands 
through  which  the  said  road  will  pass, 
the  damages  assessed  by  the  jury  as  re- 
ported in  their  inquests,  and  the  costs  at- 
tending the  opening  said  road,  and  that 
the  said  damages  and  costs  shall  not  be 
levied  on  the  tithables  within  this  county." 
From  which  judgment,  an  appeal  was 
taken  to  the  superior  court  of  Goochland, 
where  it  was  affirmed. 


(a)  Sessions  acts,  1818-19.  p.  114. 


A  supersedeas  was  awarded  by  this 
court. 

A  statement  of  facts  was  agreed  between 
the  parties,  and  made  a  part  of  the  record 
by  consent,  to  the  following  effect:  that 
three  fifths  of  the  capital  stock  of  the  said 
company  were  taken  up  by  subscription, 
before  the  application  made  by  the  said 
company  in  this  cause:  that  the  bridge 
proposed  is  near  to  the  main  stage  road 
leading  from  the  city  of  Washington  to 
the  southern  extremity  of  the  union,  and 
that  the  road  now  applied  for,  will  lead 
from  the  said  stage  road  to  the  said 
52  bridge:  that  the  ♦ferry  just  below 
the  site  of  the  said  bridge  has  been 
generally  kept  in  good  order:  that  a  wit- 
ness proved,  that  if  the  said  bridge  shall 
be  erected,  and  the  road  applied  for 
opened,  the  people  of  Goochland  (more 
especially  those  residing  in  the  neighbour- 
hood of  the  bridge)  will  derive  that  ad- 
vantage which  a  bridge  gives  over  a  ferry; 
and  he  believes,  that  there  is  considerable 
intercourse  between  the  people  residing 
in  the  upper  end  of  Goochland  and  those 
of  the  town  of  Cartersville.  Another  wit- 
ness deposed  to  the  same  effect.  It  is 
also  admitted,  that  there  is  an  inspection 
of  tobacco  in  Cartersville,  where  a  portion 
of  the  tobacco  made  in  Goochland  is  in- 
spected and  bought  by  the  merchants  of 
the  said  town;  and  that  the  merchants  of 
the  said  town  frequently  purchase  the 
crops  of  wheat  made  in  Goochland,  par- 
ticularly of  those  dealing  with  them. 

The  Attorney  Genersu,  for  the  appel- 
lants. 

Stanard,  for  the  appellee. 

JUDGE  ROANE,  delivered  the  opinion 
of  the  court,  that  both  judgments  must  be 
reversed,  and  a  judgment  rendered  estab- 
lishing the  road  without  annexing  the  con- 
dition. 


53 


*Hatch6r's    Administrator,    v.  Hatch- 
er's  Executors. 

MarcU,  1822. 

Vendors  Lien— Personal  Secnrlty— Effect.*— A.  pur- 
chases a  tract  of  land  and  gives  bonds  with  B.  as 
his  surety  for  the  purchase  money,  but  never 
takes  a  conveyance,  nor  pays  the  money.  The 
vendor  does  not  lose  his  lien  upon  the  land,  by 
having  taken  personal  security. 


•Vendor's  Uen— Personal  Secarlty— Effect.— Before 

the  passage  of  the  statute  abolishing  the  vendor's 
lien  when  it  was  not  expressly  reserved  in  the 
deed,  if  a  vendor  took  a  bond  with  personal  se- 
curity and  executed  a  deed  for  the  land,  he  could 
not  claim  a  vendor's  lien  on  the  land.  But  if  be  has- 
not  made  a  deed,  the  vendor  does  not  lose  his 
vendor's  lien  on  the  land  simply  because  he  has 
taken  personal  security  for  the  purchase  money: 
and,  in  such  a  case,  the  surety  would  have  a  right  to 
go  into  a  court  of  equity  to  subject  the  land  to  ihe 
payment  of  the  debt;  the  retention  of  the  legal 
title  being  satisfactory  evidence  that  the  vendor 
did  not  intend  to  rely  solely  on  the  personal  obliga- 
tions of  the  debtor,  or  on  that  of  his  security,  to 
pay  the  purchase  money.  Warren  v.  Branch,  15  W. 
Va.  88.  citing  principal  case:  Wilson  v.  Graham,  5 
Munf.  297:  Dunlai»  v.  Shanklln,  10  W.  Va.  662.  And 
In  Day  v.  Hale.  22  Gratt.  163,  it  is  said:  "Before  our 
statute,  ch.  119,  $  1.  p.  567  of  the  Code  It  was  well 
settled,  that  a  vendor  who  conveyed  the  land  to  the 
vendee  had  a  lien  upon  It  for  the  unpaid  purchase 
money  in  the  hands  of  the  vendee,  or  a  volunteer 
claiming  under  him,  or  purchasers  for  valuable 
consideration  with  notice.  Where  a  conveyance  1h 
made  now.  by  tbe  statute,  the  jlen  Is  abolished, 
unless  expressly  reserved  on  the  face  oif  the  con- 
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Same— Sam*— Ris:hto  of  Suraty.t— in  such  case,  the 
surety  may  sro  Into  a  court  of  equity  to  subject 
the  land  to  the  payment  of  the  debt,  before  he  has 
been  comi>elled  to  pay  it  himself. 

Appeal  from  the  superior  court  of  chan- 
cery for  the  Richmond  district. 

John  Curd  and  David  Royster,  executors 
of  Thomas  Hatcher  deceased,  filed  their 
bill  in  the  court  of  chancery,  against  John 
Guerrant  junr.  surviving  executor  of  John 
Johnson  deceased,  Philip  Johnson  and 
others  children  and  heirs  of  the  said  John 
Johnson,  Thomas  Miller  and  John  Brown 
administrators  of  Gideon  Hatcher  de- 
ceased, Gideon  Hatcher  and  others,  chil- 
dren and  grand-children  of  the  said  Gideon 
Hatcher  deceased.  The  bill  sets  forth,  that 
a  certain  John  Johnson,  about  fifteen  or 
twenty  years  ago,  was  seised  and  pos- 
sessed of  a  tract  of  land  in  the  county  of 
Goochland:  that  he  died  and  directed  by 
his  will  all  his  lands  to  be  sold  and  the 
money  to  be  divided  amongst  his  children 
and  appointed  John  Guerrant  junr.  and 
William  Webster  his  executors:  that  the 
said  executors  sold  the  land,  in  pursuance 
of  the  directions  of  the  testator,  and 
Gideon  Hatcher  became  the  purchaser,  and 
gave  a  bond  for  the  purchase  money,  with 
Thomas  Hatcher  as  his  surety:  that  no 
conveyance  was  ever  made  by  the  vendors 
of  the  said  land;  so  that  a  hen  is  still  re- 
tained by  the  representatives  of  the  said 
Johnson,  and  the  purchase  money  was 
never  paid  by  Gideon  Hatcher  in  his  life- 
time, nor  by  his  representatives  since  his 
decease:  that  the  estate  of  Gideon  Hatcher 
is   totally   inadequate   to   the    payinent   of 

the  purchase  money  aforesaid;  and 
54        they   fear   that  ♦the   estate   of  their 

testator  will  be  compelled  to  satisfy 
the  debt,  without  the  interposition  of  the 
court  of  chancery.  They  therefore  pray, 
that  the  land  may  be  directed  to  be  sold 
for  the  payment  of  the  purchase  money. 

John  Guerrant  junr.  as  surviving  exec- 
utor of  John  Johnson  deceased,  filed  his 
answer,  stating,  that  he  did,  in  conjunction 


veyance.  But  when  no  conveyance  Is  made«  the 
case  is  not  within  the  purview  of  the  statute,  and 
the  law  is  the  same  as  it  was  before  the  statute  was 
enacted.  And  in  such  case  it  Is  well  settled  that 
the  vendor  has  recourse  upon  the  land,  notwith- 
sundluff  the  vendee  gave  personal  or  other 
security  for  the  purchase  money,  and  notwithstand- 
lufiT  the  subsequent  purchaser,  or  incumbrancer, 
had  no  notice  that  the  purchase  money  or  any  part 
of  it,  was  unpaid.  Yancey  v.  Mauck.  IR  Gratt.  800. 
citing  Hatcher  v.  Hatcher.  1  Band.  68;  and  Lewis  v. 
Caperton.  8  Gratt  148."  To  the  same  effect,  see  the 
principal  case  cited  InStoner  v.  Harris.  81  Va.  401; 
Yancey  v.  Mauck.  15  Gratt.  807;  Coles  v.  Withers,  88 
Oratt  198:  foot-note  to  Yaucey  v.  Mauck,  15  Gratt 
800:  FIndley  v.  Armstrong-.  28  W.  Va.  122.  as  recogniz- 
ing and  asserting  the  doctrine  of  the  vendor's  lien, 
the  principal  case  is  cited  in  McCandllsh  v.  Keen.  18 
Oratt  622. 

Contract  for  Sale  of  Umd—Speclflc  Bxecutlon.— 
Where  there  is  an  unexecuted  contract  for  the  sale 
of  land,  the  vendor  may  file  a  bill  to  have  specific 
execution,  and  then  have  the  land  sold  for  the  debt. 
To  this  effect  the  principal  case  is  cited  in  Yancey 
v.  Mauck,  16  Gratt  808.  See  monographic  note  on 
"Specific  Performance"  appended  to  Hanna  v. 
Wilson,  8  Gratt  248. 

tPrinclpal  and  Surety— Rights  of  Surety— 5abroffa. 
tlon.— It  is  a  settled  rule  of  law,  that  a  surety  is  enti- 
tled to  every  remedy  which  the  creditor  has  against 
the  principal  debtor,  to  enforce  every  security;  In 
.short  to  stand  completely  in  the  place  of  the  cred- 
itor. Tompkins  v.  Mitchell,  2  Rand.  428,  citing  prin- 
cipal case.  In  collecting  the  cases  on  substitution. 
Tucker,  P..  in  Powell  v.  White.  11  Leigh  832,  cites 
the  principal  case. 


with  his  co-executor,  make  sale  at  public 
auction  of  one  of  the  tracts  of  land  men- 
tioned in  his  testator's  will:  that  Gideon 
Hatcher  became  a  purchaser  of  a  part  of 
the  said  tract,  and  gave  Thomas  Hatcher 
as  his  surety,  in  six  several  bonds,  payable 
in  six  equal  annual  instalments:  that 
Gideon  Hatcher,  in  his  lifetime,  paid  off 
a  part  thereof,  for  which  he  has  full  credit 
with  the  respondent;  leaving  a  balance  due 
of  £  ,  and  no  part  of  which  has  been 
since  paid  by  his  representatives:  that  he 
believes,  no  conveyance  has  been  made  to 
the  said  Gideon  Hatcher  in  his  lifetime,  or 
to  his  representatives  since  his  decease: 
that  he  coincides  in  opinion  with  the  plain- 
tiff that  the  said  lands  ought  to  be  sold, 
and  the  money,  arising  therefrom,  apphed 
to  the  discharge  of  the  balance  due  upon 
the  said  bonds:  that  he  is  therefore  willing 
that  a  decree  should  be  rendered  for  the 
sale  of  the  said  land,  &c. 

The  administrators  of  Gideon  Hatcher 
filed  a  general  demurrer,  together  with  an 
answer,  to  the  bill,  in  which  they  alledged, 
that  Thomas  and  Gideon  Hatcher  were 
brothers,  of  whom  Thomas  was  the  elder, 
and  had  much  the  larger  portion  of  his 
father's  estate:  that  after  the  sale  above 
mentioned,  Gideon  Hatcher  moved  on  the 
premises  and  lived  there  until  the  time  of 
his  death  which  took  place  about  the  year 
1807:  that  the  appearance  of  Gideon 
Hatcher's  being  the  proprietor  of  the  said 
land,  gave  him  a  credit  with  the  world: 
that  in  1804,  the  said  Gideon  Hatcher  be- 
came sheriff  of  the  county,  and  by  the 
default  of  his  deputies  in  paying  the  rev- 
enue, a  judgment  was  had  against  him  by 
the  commonwealth,  in  the  sum  of  ,  and 
an  execution  was  issued  against  the  said 
land,  which  was  taken  by  the  coro- 
55  ner  of  the  county,  and  sold;  ♦but 
the  sale  was  set  aside  for  irregular- 
ity: that  other  executions  were  issued,  and 
the  land  several  times  advertised  for  sale, 
but  at  length,  after  various  impediments, 
the  sale  of  the  said  land  was  forbidden,  al- 
though, as  the  respondents  believe,  the 
executors  of  Johnson  expressly  disclaimed 
any  lien  on  the  land,  until  about  the  time 
that  the  sale  was  forbid:  that  in  conse- 
quence of  these  transactions,  the  common- 
wealth, and  the  sureties  of  Gideon  Hatcher 
as  sheriff,  are  parties  in  interest  in  this 
case,  and  should  be  made  parties  to  this 
suit:  that  the  respondents  believe,  that 
they  have  fully  administered  all  the  per- 
sonal assets  of  the  said  Gideon  Hatcher, 
which  ever  came  to  hand,  &c. 

Decrees  nisi  were  duly  executed  upon  the 
defendants  who  had  not  answered. 

Some  years  after  this  suit,  actions  at 
law  were  brought  on  five  of  the  bonds 
above-mentioned,  and  judgments  recov- 
ered against  the  executors  of  Thomas 
Hatcher  deceased. 

The  chancellor  made  an  interlocutory 
decree,  that  an  account  should  be  taken, 
before  a  commissioner  of  the  court,  of 
the  administration  of  Gideon  Hatcher's 
estate.  The  commissioner  reported,  that 
the  assets  in  the  hands  of  the  administra- 
tors, amounted  to  $268.97  cents,  and  that 
there  are  unsatisfied  judgments  to  a  much 
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larger  amount,  against  the  said  estate. 
Whereupon,  the  chancellor  decreed,  that 
unless  the  defendants  claiming  under  Gid- 
eon Hatcher,  shall,  within  six  months  from 
the  date  of  the  decree,  pay  to  the  plaintiffs 
$1930.25  cents,  with  interest  &c„  the  said 
defendants  claiming  under  the  said  Gideon 
Hatcher,  shall  be  forever  barred  of  their 
equity  of  redemption  in  the  said  land;  and 
the  marshal  of  the  court  is  directed  to 
make    sale   thereof   for   ready   money,   &c. 

From  this  decree,  an  appeal  was  taken 
to  this  court. 

The  case  was  argued  by  Upshur  for  the 
appellant,  and  Wickham,  for  the  appel- 
lee. 

56  *For   the    appellant    it    was    said: 
1st.  That    it    was    in    general    true, 

that  where  a  vendor  retains  the  legal  title, 
he  has  a  lien  upon  the  land  sold.  But, 
this  lien  may  be  waived  by  various-  acts, 
indicating  the  intention  of  the  parties,  that 
it  should  no  longer  exist.  Taking  bond 
and  security  is  strong  evidence  that  the 
vendor  did  not  rely  upon  his  lien;  and 
when  a  great  length  of  time  is  suffered  to 
elapse,  without  the  assertion  of  a  title  on 
the  part  Of  the  vendor,  coupled  with  un- 
interrupted possession  by  the  vendor,  there 
is  no  room  to  doubt  that  the  vendee  has 
waived  his  lien.  In  this  case,  all  these  cir- 
cumstances are  found.  More  than  twenty 
years  have  elapsed  since  the  sale  was  made 
•to  Gideon  Hatcher.  He  has  been  in  pos- 
session from  that  time  until  the  sale  under 
the  commonwealth's  execution,  when  we 
first  hear  of  a  claim  bv  the  executors  of 
Johnson.  During  all  this  period,  he  was 
suffered  to  remain  the  ostensible  proprie- 
tor of  the  land  and  to  obtain  a  credit  with 
the  world,  on  that  supposition.  By  anal- 
ogy to  the  case  of  mortgages,  the  equity  of 
redemption  would  be  barred  by  twenty 
years  without  any  attempt  to  forclose.(a) 
If  an  actual  mortgagee  standing  by,  loses 
his  right,  how  much  stronger  is  this  case, 
where  Johnson  had  only  an  equitable 
mortgage?  2.  The  commonwealth  ought 
to  be  made  a  party.  She  is  a  creditor,  and 
ought  not  to  lose  her  rights  by  the  conduct 
of  the  executors  of  the  appellee,  in  suffer- 
ing an  office  judgment  to  go  against  them, 
without  defence.  3.  The  decree  ought  not 
to  have  given  relief  beyond  the  penalty 
of  the  bonds.  4.  There  is  no  proof  that 
the  bonds  were  executed  for  the  purchase 
money. 

On  the  part  of  the  appellees,  it  was  said 

that   a  surety   stands   in  the   place  of  the 

creditor,  when  he  has  paid  money  for  his 

principal  ;(b)  and  by  a  well  known  rule  of 

equity,  he  may  guard  himself  against 

57  a  future  mischief,  *by  throwing  the 
burthen  at  once  on  that  fund  where 

it  must  ultimately  fall.  If  the  executors 
of  Johnson  had  a  claim  upon  the  land,  and 
if  the  executors  of  T.  Hatcher  would  have 
had  the  same  lien  upon  paying  the  purchase 
money,  a  court  of  equity  will  subject  the 
land  in  the  first  instance,  and  thus  prevent 
a  circuity  of  action.  As  to  the  lapse  of 
time  affording  a  presumption  that  the  lien 


was  abandoned,  this  presumption  may  be 
rebutted  by  circumstances;  and  the  partial 
payments  by  Gidepn  Hatcher,  from  time 
to  time,  are  amply  sufficient  to  produce 
this  effect.  No  evil  has  resulted  to  Gideon 
Hatcher  by  the  appellees  suffering  judg- 
ments by  default;  since  they  had  not  paid 
the  money,  and  judgments  must  inevitably 
have  been  obtained,  if  they  had  defended 
the  suit.  The  executors  of  Johnson  as- 
serted their  claim  as  soon  as  it  could  be 
done,  by  forbidding  the  sale  under  the 
commonwealth's  execution.  There  was  no 
necessity  for  making  the  commonwealth  a 
party,  as  there  is  no  evidence  of  her  claim, 
except  the  assertion  of  the  appellant,  which, 
being  new  matter,  requires  other  proof. 
The  claim  of  the  appellees  being  prior  in 
point  of  time  to  that  of  the  commonwealth, 
ought  to  be  first  satisfied;  and  then,  if  any 
surplus  should  remain,  the  commonwealth 
may  obtain  satisfaction,  according  to  the 
title  which  she  may  establish. 

Judgments  have  been  already  obtained 
against  the  appellees,  and  the  appellants 
ought  unquestionably  to  indemnify  their 
innocent  sureties,  although  those  judg- 
ments may  exceed  the  penalty  of  the 
bonds. 

Upsher,  replied. 

JUDGE  BROOKE,*  delivered  the  opin- 
ion of  the  court,  that  the  decree  of  the 
chancellor  should  be  affirmed.    * 


58 


*McKim  V.  Moody  and  Others. 

Marcb.  1822. 


(a)  t  Bro.  Par^   Cas.  110.    Lady  Lanesborouffh'a 
case.    Taylor  ▼.  Cole,  I  Mun.  861. 

(b)  2  Call,  12S.    Eppes  and  al.  v.  Randolpb. 


BJtctncntt-CompeiiMtloii  forlaiprov«aMBto.t— Where 

land  baa  been  recovered  In  ejectment,  and  the 
defendant  flroes  into  cbancery.  to  obtain  compen- 
sation for  improvements,  be  will  not  succeed  If  be 
bad  notice  of  the  plaintiff's  title  at  tbe  time  of 
making  tbe  improvements. 

This  was  an  appeal  from  the  court  of 
chancery  for  the  Richmond  district,  in 
which  court  William  McKim  filed  his  bill 
setting  forth  the  following  case:  that  an 
ejectment  had  been  brought  and  a  judg- 
ment obtained  against  him,  by  John  Moody 
and  Martha  his  wife,  John  Matthews  and 
Sarah  his  wife,  jand  others,  which  said 
female  plaintiffs  are  the  next  heirs  of  Anne 
Moody  deceased,  who  was  devisee  of 
James  Swinton  deceased:  that  the  subject 
of  the  said  suit,  was  a  lot  in  the  city  of 
Richmond  known  by  the  number  (644,) 
which  was  one  of  those  known  by  the  ap- 
pellation of  stray  lots,  under  which  denom- 
ination are  included  all  the  lots  drawn  as 
prizes  in  Byrd's  lottery,  for  which  the  tick- 
ets have  not  been  discovered:  that  the 
only    title    set    up    by    the    lessors    of   the 


•JtTDGB  Roane  was  absent  from  Indisposition. 

tBJectment.— See  monog-rapblc  note  on  "Eject- 
ment" appended  to  Tapscott  v.  Cobbs.  11  Gratt.  172. 

tSame— Compensation  for  Improvements.— One  wbo 
takes  a  title,  wben  be  knows,  or  oag-bt  to  know, 
tbat  it  is  defective,  is  not  entitled  to  compensation 
for  improvements  as  against  tbe  trae  owner,  even 
tboagb  tbe  latter  saw  tbe  improvements  in  progress 
and  did  not  object.  Efflngrer  v.  Hall,  81  Va.  102. 
citinir  principal  case.  Compensation  for  improve- 
ments made  by  an  occupant  on  land  wblcb  bad 
been  acquired  mala  fide,  or  witb  notice  of  an  ad- 
verse title,  will  not  be  allowed.  Dawson  v.  Grow, 
29  W.  Va.  383.  1  S.  E.  Rep.  564.  citlnff  principal  case. 
To  tbe  same  effect,  tbe  principal  case  is  cited  in 
Cain  V.  Cx)X,  29  W.  Va.  262,  1  S.  E.  Rep.  801 ;  Davis  v. 
Settle,  48  W.  Va.  42,  26  S.  E.  Rep.  567. 
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plaintiff  was  an  adverse  possession  of 
James  Swinton  for  twenty  years,  without 
interruption,  and  prior  .to  the  occupancy  of 
the  complainant;  and  on  that  ground  alone 
the  jury  found  for  the  plaintiff:  that  the 
complainant  does  not  impeach  the  propri- 
ety of  the  verdict,  but  that  there  was  no 
suflficient  evidence  proving  that  the  said 
Swinton  had  ever  enclosed  the  said  lot; 
on  the  contrary  it  was  proved,  that  it  was 
a  thoroughfare  for  waggons,  &c.  which 
had  made  a  road  through  it  about  the  year 
1799  or  1800:  that,  when  the  complainant 
came  to  the  possession  of  it,  it  was  unen- 
closed, and  had  been  so  for  a  long  time 
before,  and  as  he  believed,  unclaimed  by 
any  person:  that  it  never  was  entered  upon 
the  books  of  the  commissioners  of  the 
revenue,  either  in  the  name  of  the 
said  Swinton,  or  of  any  person  claiming 
under    him:     that    the     complainant 

59  *took  possession  with  the  knowledge 
of    the    said    Swinton,   who    asserted 

no  claim  to  it,  and  made  no  opposition: 
that  he  contracted  with  the  late  William 
Nelson,  the  agent  of  Charles  Carter  the 
surviving  trustee  of  William  Byrd,  for  the 
purchase  of  the  legal  title,  but  subject  to 
the  ticket,  if  it  should  appear:  that  believ- 
ing it  improbable,  after  the  lapse  of  so 
many  years,  that  the  ticket  would  ever 
appear,  the  complainant  commenced  and 
completed  expensive  improvements  on  the 
said  lot:  that  no  permanent  improvements 
had  been  made  by  him  before  this  time: 
that  during  all  this  time,  there  was  no  in- 
timation made  to  him  of  a  claim  on  the 
part  of  the  representatives  of  the  said 
Swinton,  nor  was  such  claim  ever  made 
until  after  his  improvements  had  been  com- 
pleted, a  part  of  the  lot  which  had  been 
also  expensively  improved,  had  been  dis- 
posed of,  and  real  estate  in  the  said  city 
had  greatly  risen  in  value:  that  by  the 
death  of  Charles  Carter  the  agency  of  Wil- 
liam Nelson  ceased,  and  the  complainant 
was  prevented  from  obtaining  a  convey- 
ance of  the  legal  title;  he,  therefore,  prays 
that  the  judgment  may  be  injoined,  until 
an  account  can  be  taken  of  the  value  of 
the  improvements  on  the  ground  recov- 
ered, and  of  the  mesne  profits  thereof: 
that  he  may  have  a  decree  for  any  balance 
of  the  said  account,  which  may  be  in  his 
favor:  that  in  default  of  payment  thereof 
by  a  short  day,  the  said  piece  of  ground 
may  be  decreed  to  be  sold,  and  out  of  the 
proceeds  of  the  said  sale,  payment  may  be 
made  to  the  complainant  as  aforesaid. 

An  agreement,  signed  by  William  Nel- 
son, jun.,  was  filed  with  the  bill,  by  which 
the  said  Nelson,  as  agent  for  Charles  Car- 
ter, trustee  of  William  Byrd,  acknowledges 
that  he  has  sold  to  William  McKim  the 
legal  title  to  lot  644,  which  is  in  the  said 
trustee,  but  not  the  right  of  the  holder  of 
the  ticket;  and  that  the  said  McKim  is  to 
pay  $400  on  the  1st  of  July,  1806,  when 
the  title  is  to  be  conveyed  accordingly.  The 
agreement   is   dated   May   30th,   1805. 

60  *An  injunction  was  awarded. 
The  defendants  filed  their  answer, 

denying  that  the  lot  in  question  was  a 
stray  lot;  but,  on  the  contrary,  that  they 
believed  that  James  Swinton,  under  whom 


they  claim  title,  was  the  owner  of  the 
ticket  which  drew  the  said  lot  in  Byrd's 
lottery,  and  that  the  said  ticket  has  been 
lost  or  destroyed.  They  admit,  that  in 
their  suit  at  law,  they  relied  on  an  adverse 
possession  of  more  than  twenty  years:  that 
there  was  the  most  abundant  evidence, 
that  Swinton  had  enclosed  the  lot,  and 
kept  it  enclosed  for  many  years;  and  that 
if  he  did  not  keep  the  whole  lot  enclosed, 
he  did  a  considerable  part  of  it,  until  the 
day  of  his  death.  They  deny,  that  the 
whole  lot  was  unenclosed  in  1799  or  1800, 
when  the  complainant  states  that  he  took 
possession  of  it;  that  Swinton  paid  taxes 
for  the  lot;  and  that  the  question  of  title  is 
now  definitely  settled  by  the  judgment  at 
law:  that  they  believe,  that  Swinton  lent 
this  lot  to  the  complainant  for  a  particular 
purpose;  and  he  continued  to  hold  it  after 
Swinton's  death,  and  during  the  minority 
of  his  friendless  daughter:  that  Swinton 
confirms  this  suggestion  in  his  last  will, 
and  says,  that  the  purpose  being  an- 
swered, the  complainant  was  his  tenant  at 
will:  that  the  contract  with  Nelson  opposes 
no  obstacle  to  the  pretensions  of  the  de- 
fendants: that  Carter's  title  was  nothing 
more  than  the  mere  naked  legal  title,  held 
for  the  person  who  had  drawn  the  lot  as 
a  prize  in  the  lottery,  and  can  avail  noth- 
ing in  favor  of  the  complainant,  who  has 
never  obtained  even  that  naked  legal  title, 
and  does  not  pretend  that  he  has  ever  paid 
one  cent  for  it:  that  the  complainant  well 
knew,  that  the  equitable  title  was  out- 
standing in  the  holder  of  the  ticket;  and 
does  not  pretend  that  he  ever  was  the 
owner  of  the  fortunate  ticket:  that  it  is 
not  true,  that  the  improvements  or 
any  part  of  them  were  made  by  the  com- 
plainant, without  information  of  a  claim 
to  the  lot  on  the  part  of  Swinton's  repre- 
sentatives: that  the  only  case,  in  which  the 
improver  of  property  not  his  own  is  en- 
titled to  compensation  for  improve- 
61  ments,  *is,  where  he  has  probable 
grounds  at  least  to  believe  that  he 
is  improving  his  own  property,  and  is  ig- 
norant, at  the  time  of  making  the  improve- 
ments, of  there  being  a  better  title  in  any 
other  person;  which  was  not  the  case  with 
the  complainant.  They,  therefore,  pray 
a  dissolution  of  the  injunction. 

Many  depositions  were  taken  on  both 
sides,  which  go  to  establish  or  disprove 
the  fact  that  McKim  had  notice  of  Swin- 
ton's  title,  at  the  time  he  put  the  im- 
provements on  the  lot.  There  is  some 
difference  among  the  witnesses  on  the 
points,  whether  the  lot  was  partially  or 
entirely  enclosed  by  Swinton;  how  long 
that  enclosure  was  kept  up,  &c.  It  is 
presumed,  from  the  event  of  the  cause, 
that  these  questions  of  fact  were  decided 
in  favor  of  the  appellees;  and  that  it  was 
considered  that  Swinton  had  an  adverse 
possession  of  twenty  years,  of  which  title 
McKim  had  notice. 

The  chancellor  dissolved  the  injunction; 
and  an  appeal  was  taken  to  this  court. 

Nicholas  contended,  on  the  part  of  the 
appellant,  that  tlie  lot  was  Vacant  when 
McKim  took  possession,  and  that  he  for- 
tified his  right  by   purchasing  the  title  of 
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Byrd's  representatives:  that  McKim  should 
be  allowed  compensation  on  two  grounds: 
1.  That  he  had  every  reason  to  believe  that 
his  title  was  the  best  in  existence.  2.  That 
there  was  gross  negligence  in  Swinton,  if 
not  fraud,  in  suffering  McKim  to  proceed 
with  his  improvements,  without  giving  no- 
tice of  his  claim  to  the  lot:  that  the  case  of 
Southall  and  McKeand,(a)  was  a  complete 
authority  on  this  point:  indeed,  this  case  is 
stronger,  because  McKim  had  purchased 
the  legal  title  whereas  Southall  had  only 
an  equitable  claim:  that  Nelson  wai  in- 
vested with  full  authority  from  the  surviv- 
ing trustee  to  dispose  of  the 
62  property;  ♦and  the  contract  with  him 
gave  McKim  a  right  to  call  for  the 
legal  title,  which,  in  equity,  is  equivalent 
to  the  legal  title  itself:  that  the  evidence 
proved,  that  Swinton  and  those  deriving 
under  him,  had  lain  by  and  permitted  Mc- 
Kim to  complete  his  improvements,  with- 
out giving  notice  of  their  claim,  and  thereby 
had  given  McKim  a  right  to  compensation 
for  his  improvements,  (b; 

S.  Taylor  and  the  Attorney  General,  for 
the  appellees,  said,  that  it  might  be  ad- 
mitted that  McKim  really  believed  he  had 
the  best  title  to  the  lot,  and  yet  it  would 
not  give  him  a  right  to  compensation  for 
the  improvements.  He  must  have  had 
good  grounds  for  that  belief,  and  there 
must  have  been  gross  negligence  or  fraud 
in  the  appellees,  in  not  asserting  their 
right.  With  regard  to  the  grounds  upon 
which  McKim  believed  himself  to  have 
the  best  title,  the  evidence  abundantly 
proves,  that  he  well  knew  the  lot  had 
been  occupied  by  Swinton  for  above  twenty 
years.  The  contract  with  Nelson  was 
made  without  any  authority;  and  if  it  had 
been,  McKim  had  never  entitled  himself 
to  demand  a  conveyance,  as  it  is  not  pre- 
tended that  he  had  ever  paid  one  cent  under 
that  contract.  As  to  the  fraudulent  si- 
lence of  Swinton  or  his  representatives,  it 
is  disproved  by  the  facts  in  the  cause. 
Swinton  died  in  1799,  and  his  heir,  an 
infant  daughter,  left  the  country  immedi- 
ately. The  case  of  Southall  and  McKeand 
is  not  at  all  'like  the  present.  Southall  was 
guilty  of  negligence  in  not  bringing  his 
suit  for  a  number  of  years.  It  was  sup- 
posed that  he  had  abandoned  his  claim. 
Here,  there  was  no  reasDii  for  s.ich  a  Sup- 
position. McKeand  too  had  the  legal  title; 
in  this  case,  McKim  was  a  mere  trespasser 
from  the  beginning.  Nelson  had  no  au- 
thority to  make  any  conveyance;  except 
to  fortunate  adventurers.  A  possession  of 
twenty  years  is  sufficient  to  give  a  title  in 
ejectment.  Indeed,  Lord  Mansfield 
63  has  said  that  twenty  *years  posses- 
sion is  sufficient  to  found  a  presump- 
tion of  a  fee  simple,  (c)  If  one  conscious 
of  the  defect  in  his  title  applies  to  equity  for 
relief,  his  application  will  be  rejected. (d) 
Whether  McKim  knew  of  the  title  of 
Swinton  or  not,  he  well  knew  that  he  him- 
self had  neither  the  legal  nor  equitable 
title,  and  this  would  be  sufficient  to  deprive 


(a)  1  Wash.  88A. 

(X.)  Sugd.  law  of  vendors,  p.  622. 

(c)  Ck>wp.  801^  Den  v.  Bernard. 

(d)  Suffd.  p.  586. 


him  of  all  claims  upon  a  court  of  equity. (e) 
If  the  appellant  should  succeed  in  this  case, 
then  any  man  may  take  possession  of  real 
property,  not  in  the  actual  occupancy  of 
the  rightful  owner,  particularly  the  prop- 
erty of  infants  and  non-residents,  and 
improve  to  any  extent;  and  thereby  acquire 
real  security  for  the  value  of  the  improve- 
ments. Such  a  principle  can  never  be 
sanctioned  by  a  court  of  equity. 

W.  Hay,  junr.  for  the  appellant,  in  re- 
ply. The  appellees  having  succeeded  in  a 
court  of  law,  their  possession  of  the  legal 
title  cannot  now  be  disputed;  but,  this  con- 
cession does  not  affect  the  claim  of  the  ap- 
pellant to  compensation  for  improvements. 
The  principle,  on  which  the  relief  claimed 
is  given,  extends  as  well  to  a  legal  as  to 
an  equitable  title.  In  fact,  the  cases  in 
which  it  has  been  given,  presuppose  an 
eviction  of  the  possessor  by  a  legal  title. 
This  principle  is  acted  upon  in  every  case 
where  relief  is  granted  against  a  judgment 
obtained  at  law,  upon  equitable  circum- 
stances of  which  the  party  could  not  avail 
himself,  and  which  make  it  unconscien- 
tious in  his  adversary  to  hold  his  legal 
advantage. 

The  principle,  upon  which  relief  is 
granted  in  a  case  like  the  present,  is  fraud. 
The  rule  is  borrowed  from  the  civil  law.(f) 
Courts  of  equity,  adopting  the  principle, 
view  the  conduct  of  a  man  who  recovers 
the  property  in  a  court  of  law,  and  with 
it  the  improvements,  and  who  claims  to 
hold  them  without  compensation  to 
64  the  former  *possessor,  as  uncon- 
scionable and  fraudulent;  more  es- 
pecially, where  the  improvements,  as  in 
this  case,  are  lasting  benefits  to  the  in- 
heritance. They,  therefore,  interpose  in 
favor  of  a  bona  fide  possessor,  and  will 
not  permit  the  person  who  has  recovered, 
to  hold  the  estate,  without  compensation 
to  him.  It  is  a  case  to  which  the  maxim 
forcibly  applies,  "nemo  locupletari  debet 
aliena  jactura."  Peterson  v.  Hickman, (g) 
and  Edlin  y.  Battaly,(h)  are  illustrations 
of  these  principles  and  cases  in  which  re- 
lief was  given  against  the  legal  title.  As 
to  the  objection  that  the  appellant  knew, 
at  the  time  he  entered,  that  he  had  no 
title,  the  answer  is,  that  his  title  was  hon- 
est as  to  the  appellees.  If  their  title  was 
legal,  it  was  a  dormant  one.  It  appears, 
that  Swinton's  neighbours  were  unac- 
quainted with  it;  and  the  appellant,  upon 
the  proofs,  was  equally  ignorant  of  it.  In 
reference  to  the  owner  of  the  ticket,  he 
claimed  to  hold  in  subordination  to  his 
title,  and  became  a  trustee  for  him  by  his 
very  contract  with  Nelson;  and  if  it  was 
dishonest  in  the  appellant  to  purchase  the 
legal  title,  it  was  equally  dishonest  in  the 
trustee  to  sell  it;  a  charge,  which  impli- 
cates very  many  individuals  who  hold 
their  property,  which  they  have  expen- 
sively improved,  by  the  same  title.  The 
omission    to    proceed    upon    the   contract 


tf 


\t)  Jobnson's  reports  480,  Jackson  v.  Seymour. 

:f)  InsL  lib.  2,  tlL  1.  %  80.  Difirest  Book  6,  tit  1,  7. 
S8.    Book  41,  tit  1.  7, 12. 

(fir)  Cited  1,  Ch.  Rep.  5,  and  In  ISth  Vln.  Abr.  tit 
purcbaser  I  plea  1,  paffe  125. 

(h)  2  Levinz,  158. 
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with  Nelson,  is  explained  by  the  death  of 
Mr.  Carter,  the  trustee. 

Another  title  of  the  appellant  to  relief 
is,  that  the  appellees  stood  by  and  per- 
mitted him  to  make  his  improvements, 
without  making  known  their  claim.  It  js 
proved,  that  they  had  knowledge  of  his 
proceedings,  by  the  will  of  Swinton.  The 
case  of  Savage  v.  Foster, (i)  shews,  that  a 
person  who  stands  by  without  making 
known  his  claim,  acts  fraudulently;  and  the 
privileges  of  infancy  and  coverture  are 
given  for  the  protection  of  the  parties,  not 
to  enable  them  to  defraud  others. 
65  As  to  the  objection  *that  the  parties 
have  a  legal  right  which  cannot  be 
lost,  like  an  equitable  one,  by  the  omission 
to  assert  it,  it  has  no  application  to  the 
case.  The  appellant  seeks  not  to  deprive 
them  of  their  estate,  as  to  which  alone  the 
maxim  applies;  but,  claims  compensation 
for  an  injury  sustained  in  consequence  of 
their  fraudulent  conduct. 

The  case  from  Johnson,  cited  by  Mr. 
Taylor,  depended  upon  the  provisions  of 
a  statute  of  New-York,  and  can  have  no 
application.  It  is  open  to  the  further  ob- 
servation, that  the  improvements  were 
made  after  a  grant  had  issued  to  another, 
which,  being  a  recorded  title,  was  notice. 

JUDGE  ROANE,  delivered  the  opinion 
of  the  court,  that  the  decree  of  the  chan- 
cellor should  be  affirmed.* 


Allen  V.  Winston's  Administrator. 

March,  1828. 
5ate  of  Land— Declarations  In  ProMnce  of  Vendor- 
Effect.— Where  land  l8  sold  at  public  auction,  and 
a  third  person  makes  a  declaration  in  the  hear- 
ing  of  the  vendor  and  the  bidders,  that  he  Is  asrent 
for  persons  havinsr  a  claim  to  part  of  the  land, 
but  that  an  afirreement  has  been  made  between 
him  and  the  vendor,  bv  which  the  purchaser 
shall  not  be  Injured  by  the  conflicting  claims, 
and  the  vendor  remain  silent,  he  shall  be  bound 
by  such  declaration. 

Appeal  from  the  superior  court  of  chan- 
cery, for  the  Richmond  district. 

William  A.  Allen  presented  a  bill  to  the 
chancellor,  in  vacation,  praying  an  injunc- 
tion to  a  judgment  which  Edmund  Winston 
administrator,  with  the  will  annexed  of 
Edmund  Winston  deceased,  had  ob- 
66  tained  against  him,  on  *a  bond  given 
by  the  complainant  for  a  tract  of 
land  which  he  had  purchased,  at  public 
sale,  and  which  was  directed  to  be  sold, 
by  the  will  of  the  said  Edmund  Winston 
deceased.  He  also  prayed  an  injunction 
to  stay  the, proceedings  in  a  suit  brought 
on  another  bond,  given  for  the  same  con- 
sideration, on  which  judgment  had  not 
been  yet  obtained.  The  material  facts  set 
forth  in  the  bill,  were  these:  that  Ed- 
mund Winston,  the  defendant,  advertised 
for  sale,  at  public  auction,  certain  tracts 
of  land  in  Buckingham  county,  being  part 
of  the  estate  of  his  testator,  which  sale 
was  authorised  by  his  will:  that  it  was 
understood,  that  a  fee  simple  title,  with 
general  warranty,  was  to  be  conveyed:  that 
on  the  day  of  sale,  some  doubts  were  ex- 
pressed with  regard  to  the  title  of  the  tes- 
tator, a  claim  having  been  set  up  by  the 


(i)  9  Mod.  37. 

♦Judge  Coalter  absent 
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heirs  of  one  Elizabeth  Hudson:  that  Ed- 
ward Booker,  the  attorney  at  law  for  the 
heirs  of  the  said  Elizabeth,  publicly  pro- 
claimed, that  he  had  been  employed  to 
prosecute  a  suit  for  the  land  in  question: 
that  as  soon  as  the  requisite  papers  could 
be  obtained,  the  suit  would  be  instituted; 
but,  that  no  purchaser  could  be  affected  by 
his  clients'  claim,  as  they  had  authorised 
him  to  state,  that  in  case  of  the  recovery 
of  the  land,  they  would  be  willing  to  re- 
ceive the  purchase  money,  and  that  it  was 
immaterial  to  the  purchaser  to  whom  that 
was  paid:  that  upon  this,  the  complainant 
became  the  purchaser  of  one  of  the  afore- 
said tracts  of  land,  containing  224  acres  at 
$13.05  per  acre,  for  which  he  gave  his 
bonds  according  to  the  terms  of  sale,  be- 
lieving that  whoever  received  his  money 
would  convey  to  him  an  indefeasible  title: 
that  Edmund  Winston  delivered  to  him  a 
deed,  which  he  has  since  been  advised  by 
counsel  is  insufficient,  and  which  he  be- 
lieves was  written  to  defraud  him:  that  in 
consequence  of  this  opinion,  the  complain- 
ant has  not  had  the  said  deed  recorded: 
that  judgment  has  been  obtained  on  one 
of  the  aforesaid  bonds,  and  a  suit  instituted 
on  the  other:  that  the  heirs  of  the  said 
Hudson,  have  brought  a  suit  in  the 
67  county  court  ♦of  Buckingham  against 
him,  the  said  E.  Winston  and  others, 
to  recover  the  land  aforesaid,  which  suit 
is  still  depending:  He  therefore  prays  an 
injunction  to  stay  the  proceedings  in  the 
said  suits,  until  the  suit  aforesaid  in  Buck- 
ingham shall  be  decided,  and  he  can  de- 
termine to  whom  he  is  to  pay  the  price 
agreed  to  be  given  for  the  land. 

Upon  this  bill,  an  injunction  was 
awarded. 

The  answer  of  Edmund  Winston,  admin- 
istrator with  the  will  annexed  of  Edmund 
Winston  deceased,  admits  the  sale  as 
stated  in  the  bill:  that  the  complainant  be- 
came the  purchaser  of  the  quantity  of  land 
in  the  bill  stated,  and  that  he  executed  his 
bonds  for  the  purchase  money.  He  denies, 
that  it  was  understood  at  the  sale,  that  a 
fee  simple  title,  with  general  warranty,  was 
to  be  made  to  the  purchaser; 'on  the  con- 
trary, it  was  clearly  understood,  that  the 
defendant  would  not  make  himself  respon- 
sible for  the  title,  and  would  convey  only 
such  as  was  vested  in  him  by  the  will.  He 
does  not  admit,  that  when  the  plaintiff 
executed  his  bonds  aforesaid,  he  did  it 
under  the  belief,  that  whosoever  received 
his  money  would  convey  to  him  an  inde- 
feasible title;  and  he  expressly  denies,  that 
he  intended  or  practised  any  fraud  on  the 
plaintiff,  in  executing  to  him  a  deed  for 
the  land  he  had  purchased.  He  asserts 
that  the  deed  was  strictly  in  pursuance  of 
the  terms  of  sale,  distinctly  announced  at 
the  time,  and  well  understood,  as  he  be- 
lieves, by  all  the  purchasers:  that  having 
heard  in  his  father's  lifetime  of  a  claim  set 
up  by  the  heirs  of  E.  Hudson,  to  some  part 
of  the  said  land,  he  resolved  to  make  the 
sale  in  such  manner  as  to  guard  against 
any  responsibility  for  the  title.  He,  there- 
fore, on  the  day  of  sale,  after  the  company 
had  assembled,  mentioned  publicly  that  he 
had  heard  of  the  claim  aforesaid:  that  he 
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referred  the  people  to  Mr.  Edmund  Booker 
(a  lawyer,  then  present,  who  had  been  em- 
ployed to  prosecute  the  claim  of  the  Hud- 
sons,)    for   information:    that    Mr.    Booker 
addressed  the  people  publicly  on  the 
63        subject;  told  them  that  he  had  *been 
employed    to     prosecute   the    claim; 
that  he  was  to  have  one  half  of  the  land 
he  could   recover;   that  those   disposed   to 
purchase    might   go    on    to    buy,    notwith- 
standing his  claim,  and  if  it  was  afterwards 
found    to    be   good,    thev   might    pay    him 
the   purchase   money:   that   the   defendant 
did  not  assent  in  any  manner  to  this  prop- 
osition, but  on  the  contrary  mentioned  to 
several    who    were    desirous    to    purchase, 
and  he  thinks  to  the  plaintiff  among  the 
rest,  that   the   declaration  of   Mr.   Booker 
was  calculated  to  lead  them  into  an  error, 
for,   that   he   would   not   consent   to   their 
paying  the  purchase  money  to  Mr.  Booker 
in  any  event:  that  he  would  sell  such  title 
only  as  he  had  a  right  to  sell,  under  his 
father's  will,  and  would  be  responsible  for 
none  other:  that  the  defendant,  after  Mr. 
Booker's    address,    and    before    the    com- 
mencement   of   the   sale,   caused   it   to   be 
proclaimed  by  the  cryer,  that  he  sold  only 
such   title  as   was  vested   in   him  by   the 
will:  that  he  believes  that  this  declaration 
caused  the  land  to  sell  much  lower  than  it 
otherwise    would    have    done.      After  the 
sale  was  over,  a  deed  was  executed  to  the 
plaintiff  in   strict   pursuance  of  the  terms 
of  sale,  who  made  no  objection  to  it,  al- 
though it  was  distinctly  read  over  to  him, 
and  he  read  it  himseln   and  executed  his 
bonds   with  the   said   Edward   Booker,   as 
his  surety,  for  the   purchase  money:   and 
as  a  further  security,  gave  a  deed  of  trust 
on   the    land   itself.     The    defendant    says 
further,  that  he  does  not  believe  the  claim 
of  the   heirs   of   E.    Hudson   can   be   sup- 
ported,  and   he  suspects   that   the   suit  m 
their  name  has  been  probably  brought  at 
the  instance  of  the  plaintiff  and  other  pur- 
chasers   at    the    sale    aforesaid,    to    enable 
them  to  delay  the  payment  of  the  purchase 
money. 
The  plaintiff  replied  generally. 
Many    affidavits    were    taken    on    both 
sides,  which   go   to   establish  the  facts   of 
Booker's  declaration;  of  Winston's  silence; 
of    the    proclamation    made    by  the 
69       cryer   that   Winston  *would   not  be 
responsible  for  any  thing  more  than 
the  title  which  he  derived  from  his  father; 
of  the  price  of  the  land  being  enhanced  by 
Booker's  proclamation.   One  witness  states, 
that    he    did    not    hear    the    proclamation 
made  by  the  cryer. 

On  the  motion,  the  chancellor  dissolved 
the  injunction. 

A  petition  for  an  appeal,  was  presented 
to  a  judge  of  this  court,  and  granted. 

Leigh,  for  the  appellant,  contended,  that 
Winston  gave  his  assent  to  Brooker's  dec- 
laration that  the  land  might  be  sold,  and 
that  the  Hudsons  would  be  content  to  re- 
ceive the  proportion  which  might  fall  to 
them,  when  their  claim  should  be  adjusted. 
Under  such  circumstances,  silence  was 
equivalent  to  express  assent.  It  was  the 
duty    of*  Winston    to    have    contradicted 


Booker's  declaration,  if  he  did  not  mean  to 
sanction  it.  But,  by  remaining  silent  he 
led  the  purchasers  into  an  error,  and  en- 
couraged them  to  bid  their  money  under  a 
false  expectation.  That  such  was  the  effect, 
is  proved  by  several  affidavits,  which  de- 
clare that  the  land  was  enhanced  in  price, 
b^  the  idea  that  the  purchaser  might  pay 
his  money  either  to  Hudson  or  Winston, 
as  their  rights  might  be  thereafter  adjusted. 
But,  the  case  does  not  rest  merely  on  the 
silence  of  Winston.  He  expressly  recog- 
nised the  declarations  of  Booker,  by  re- 
ferring to  him  on  the  dav  of  sale,  to  gfive 
the  people  information  of  the  state  of  the 
adverse  claim.  When,  therefore,  Booker 
made  the  statement  in  question,  and  Win- 
ston remained  silent,  what  were  the  people 
to  conclude,  but  that  Winston  assented  to 
his  statements?  It  is  not  consistent  with 
natural  equity,  that  Winston  should  re- 
ceive the  whole  purchase  money,  when 
the  title  to  a  part  of  the  land  was  in 
dispute. 

Johnson,  for  the  appellee.  Winston  did 
not  acquiesce  in  the  statements  of  Booker, 
but  told  many  people  that  Booker  had  no 

authority  to  say  any  thing  about 
70        the   appropriation   ♦of   the   purchase 

money.  Indeed,  he  publicly  con- 
tradicted it  by  making  the  cryer  announce, 
that  he  would  only  be  responsible  for  the 
title  which  he  held  under  his  father's  will. 
Booker  was  Winston's  adversary,  not  his 
agent.  He  ought  not,  therefore,  to  be 
considered  as  adopting  the  assertions  of 
Booker,  by  mere  silence;  even  if  he  had 
not  expressly  contradicted  them  by  the 
proclamation  of  the  cryer.  But,  the  sub- 
sequent conduct  of  the  appellant  places 
this  .subject  beyond  doubt.  He  gave  an 
unconditional  bond,  and  received  a  deed 
without  a  general  warranty:  that  an  exec- 
utor or  administrator  is  not  bound  to  give 
a  general  warranty,  is  proved  by  a  case  in 
3  Vez.  jr. (a)  and  by  Syme  v.  Johnson. (b) 
The  doctrine  of  failure  of  consideration 
does  not  apply  to  the  sale  of  land  evi- 
denced by  deed.  The  deed  alone  expresses 
the  extent  of  the  vendor's  liability. (c) 
Cases  of  fraud  are  alone  excepted,  (d)  But 
Allen  has  shewn  no  defect  of  title.  It 
would  be  very  easy  to  evade  a  just  debt, 
if  the  bare  allegation  of  a  claim  should  be 
deemed  sufficient  to  enjoin  it. 

Leigh,  in  reply.  There  is  no  ground  to 
presume  any  collusion  between  Allen  and 
the  Hudsons.  The  proofs  are  complete  to 
shew,  that  this  claim  had  long  subsisted, 
and  has  since  been  actually  put  in  suit. 
The  evidence  of  acquiescence,  on  the  part 
of  Winston,  cannot  admit  of  a  doubt.  It 
is  precisely  similar  in  principle,  to  the  case 
of  a  mortgagee  standing  by  when  the  mort- 
gaged lands  are  sold.  As  to  the  pretence 
that  Winston  contradicted  the  declarations 
of  Booker,  it  is  not  proved  by  any  of  the 
persons  to  whom  he  is  said  to  have  spoken. 
But,  if  it  were,  such  contradiction  would 
not  affect  Allen,  unless  it  was  made  per- 
sonally to  him.     Booker's  declaration  was 


(a)  p.  238,  608. 

(b)  3  Call.  558. 

(c)  SufiTd.  813. 

(d)  Sugd.  316.    Fonb.  vol.  1,  p.  261.  n.  g. 
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made  publicly  and  heard  by  every 
71  one  present.  The  pretended  ♦contra- 
diction is  said  to  have  been  made  to 
a  small  circle  of  persons,  none  of  whom 
are  brought  to  confirm  the  assertion.  The 
proclamation  of  the  cryer,  so  far  from  be- 
ing in  opposition  to  the  declaration  of 
Booker,  is  perfectly  consistent  with  it. 
Winston  might  very  well  say,  that  he 
would  only  be  responsible  for  his  father's 
title,  and  at  the  same  time,  that  he  would 
agree  to  divide  the  purchase  money  with 
the  Hudsons,  if  they  should  recover  any 
part  of  the  land.  As  to  the  unconditional 
bond  and  the  deed  without  general  war- 
ranty, they  both  proceeded  from  the  confi- 
dence inspired  by  Winston's  conduct  and 
the  positive  declarations  of  Booker,  that 
the  purchaser  should  run  no  risque.  The 
cases  cited  by  Mr.  Johnson  have  no  bear- 
ing upon  a  question,  where  fraud  or  de- 
ception is  a  principal  ingredient. 

JUDGE  BROOKE,  delivered  the  opin- 
ion of  the  court.* 

The  court  is  of  opinion,  that  although 
the  appellee  was  not  bound  to  give  a  gen- 
eral warranty,  yet  by  the  bill,  answer,  ex- 
hibits and  depositions,  it  sufficiently 
appears,  that  he  permitted  it  to  be  under- 
stood by  the  bidders  and  by-standers,  at 
the  sale  of  the  land  in  question,  in  a  man- 
ner equivalent  to  his  express  assent,  that 
the  purchase  money  was  to  be  paid  to  him 
or  to  the  representatives  of  Elizabeth 
Hudson,  in  the  event  that  they  had  a  better 
title.  The  court  is  therefore  of  opinion, 
that  the  injunction  ought  not  to  have  been 
dissolved,  until  the  state  of  that  title  had 
been  ascertained  to  the  satisfaction  of  the 
chancellor.  The  decree  is  therefore  re- 
versed, the  injunction  re-instated,  and  the 
cause  remanded  to  be  further  proceeded 
in,  according  to  the  principles  aforesaid. 
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March.  18». 


Chancery  Practice— Deed  of  Trust— lojooctloii  to  Sale 
under-Adveree  ClalBi.t— Wbere  land  is  sold  with 
general  warranty,  and  a  deed  of  trust  given  on 
the  land  itself,  to  secnre  the  payment  of  the  pur- 
chase money,  if  an  adverse  claim  to  the  land  is 
afterwards  discovered,  a  court  of  equity  willln- 
Joln  the  sale,  under  the  trust  deed,  until  such 
adverse  claim  is  reffmlarly  decided. 

This  was  an  appeal  from  an  order  of  the 
chancellor,  of  the  Richmond  district,  dis- 
solving an  injunction  obtained  by  the  ap- 
pellant against  the  appellees,  to  stop  them 
from   proceeding   under   a   deed    of   trust. 


*JUDOV  RoANK  absent  from  indisposition. 

tChancery  Practice— Deed  of  Trust— Injunctloa  to 
Sale  under— Cloud  on  Title.— It  Is  well  settled  that  a 
sale  of  property  under  a  deed  of  trust  will  be  en- 
joined where  any  cloud  rests  on  the  title  which 
would  occasion  a  sacrifice  at  the  sale.  To  this  effect, 
the  principal  case  is  cited  in  Miller  v.  Arg-yle.  5 
Leisrh467.470:  Beale  v.  Selveley.  8  Leisrh  676:  Lonff 
v.  Israel.  9  Lelfirh  668:  Peers  v.  Barnett.  12  GratL 
416:  Faulkner  V.  Davis,  18  Oratt.  651.662.  and  foot- 
note. See  further,  monog-raphic  note  on  "Deeds  of 
Trust"  appended  to  Cadwallader  v.  Mason.  Wythe 
188;  monographic  note  on  "Injunctions"  appended 
to  Claytor  v.  Anthony.  16  Gratt.  618. 

Same— Sane— Cloud  on  Title— Duty  of  Trustee.— A 
trustee  in  a  deed  of  trust  Is  considered  as  the  asrent 
of  both  parties  and  bound  to  act  impartially  be- 
tween them:  and  it  is  his  duty  to  use  every  reason- 
able effort  to  sell  the  estate  to  the  best  advantasre, 
and  it  is  his  duty  to  apply  to  a  court  of  equity  where 
^here  is  a  cloud  on  the  title,  or  where  there  Is  a 


The  case  was  this:  Gay  purchased  of  Han- 
cock, a  tract  of  land  called  Chester  Hill, 
the  purchase  money  to  be  paid  by  in- 
stalments. He  took  a  deed  with  general 
warranty  from  Hancock,  and  gave  a  deed 
of  trust  on  the  land  itself  to  secure  the 
purchase  money.  After  several  instalments 
had  been  paid  by  the  appellant  Gay,  he 
discovered  that  there  was  a  claim  to  the 
land  by  the  representatives  of  David  Ross, 
and  a  suit  then  actually  pending  for  the 
same.  Gay  avers  in  his  bill,  that  he  had 
no  knowledge  of  the  existence  of  such  a 
suit,  at  the  time  of  the  purchase  aforesaid. 
Hancock,  on  the  contrary,  asserts  in  his 
answer,  that  he  gave  Gay  full  information 
of  the  claim  of  Ross,  and  cautioned  him 
not  to  proceed  with  the  purchase,  until  he 
had  satisfied  himself  respecting  the  va- 
lidity of  the  said  claim.  This  assertion  is 
not  supported  by  any  other  evidence.  The 
notes,  given  for  the  remaining  instalments, 
were  assigned  to  Judith  Nicholson,  and 
protested  for  nonpayment  when  they  be- 
came due.  Whereupon,  the  trustees  adver- 
tised the  Chester  Hill  tract  for  sale.  Gay 
applied  for  an  injunction;  which  was  re- 
fused by  the  chancellor,  but  granted  by 
the  judges  of  the  court  of  appeals.  Upon 
the  coming  in  of  the  answers,  the  chancel- 
lor dissolved  the  injunction,  and  an  appeal 

was  taken  to  this  court. 
73  *The  case  was  argued  by  O'Reilly, 

for  the  appellant,  and  Copland,  for 
the  appellees. 

JUDGE  BROOKE,  delivered  the  opin- 
ion of  the  court,*  that  it  was  error  to  dis- 
solve the  injunction,  until  the  cloud,  resting 
on  the  title  in  consequence  of  the  claim 
of  Ross,  was  removed.  Therefore,  it  is 
decreed  and  ordered,  that  the  order  afore- 
said be  reversed  and  annulled;  and  that 
the  injunction  be  re-instated,  and  the  cause 
remanded  to  the  court  of  chancery,  to  be 
further  proceeded  in. 


Findlay,  Executor  &c.  v.  Sheffey. 

March.  188S. 

Chancery  Practice— Suit  for  Legacy— Purtleet— Case  at 
Bar.— A  testator  derises  certain  real  property  to 
he  sold,  and  the  proceeds  to  be  divided  in  different 
proportions,  among  several  legatees:  and  ap- 
points two  executors,  both  of  whom  unite  in  the 
sale  of  the  said  property.  One  of  the  legatees 
assigns  his  interest  in  the  legacy  to  a  third  person. 
The  assignee  brings  his  suit  in  chancery  against 
one  of  the  executors  only,  and  without  making  the 
other  legatees  interested  in  the  sale  of  the  said 
property,  parties.  On  both  grounds  it  is  error  in 
the  court  to  render  a  decree  in  favor  of  the  plain- 
tiff.   The  court  should  also  have  an  account  of  the 


doubt  or  uncertainty  as  to  the  amount  to  be  raised, 
or  as  to  prior  incumbrances  on  the  trust  subject, 
or  where  there  is  a  conflict  between  the  creditors, 
or  in  any  case  in  which  the  aid  of  a  court  of  equity 
is  necessary  to  remove  impediments  In  the  way  of  a 
fair  execution  of  his  trust:  and  if  the  trustee  fall  in 
this  duty,  any  party  injured  by  his  default  has  an 
unquestionable  right  to  do  so.  The  principal  case 
was  cited  to  this  effect  In  Muller  v.  Stone.  S4  Va.  837. 
6S.  E.  Rep.  223:  Bank  of  Washington  v.  Hupp.  io 
Gratt  63:  Rossettv.  Fisher,  11  Gratt.  4W:  Spencer 
V.  Lee,  19  W.  Va.  188:  Hartman  v.  Evans,  88  W. 
Va.  879,  18  S.  E.  Rep.  814:  foot-note  to  Lane  v.  Tidball. 
Gilm.  180:  foot-note  to  WUklns  v.  Gordon,  11  Leigh 
547:  foot-note  to  Hogan  v.  Duke.  20  Gratt.  244.  See 
further,  monographic  note  on  "Deeds  of  Trust"  ap- 
pended to  Cadwallader  v.  Mason.  Wythe  188. 

*JUDGB  RoANV  absent  from  Indisposition. 

tSee  principal  case  cited  in  Terry  v.  Fontaine.  88 
Va.  468,  2  S.  E.  Rep.  748:  Snider  v.  Brown,  8  W.  Va. 
140. 


36 


I  RAND. 


Wilson  v.  Spkncbr. 


74^76 


sales  of  tbe  said  land,  before  rendering  a  final 
decree  for  an3'  particalar  sum:  notwlthstandlnff 
tbe  defendants  hare  not  answered,  and  tbe  bill  is 
uken  for  confessed. 

This  was  an  appeal  from  the  Wythe 
chancery  court. 

The  case,  presented  by  the  bill  and  ex- 
hibits, was  this:  Thomas  King,  by  his  last 
will,  devised  certain  houses  and  lots  in 
the  town  of  Fincastle  to  be  sold  by  his 
executors,  and  the  proceeds  to  be  divided 
among  certain  legatees,  in  the  following 
proportions,  viz:  to  the   children  of 

74  his  son  *and  daughter  Connally  and 
Nancy  Findlay,  two  fifths:  to  his  son 

and  daughter  John  and  Elizabeth  Mitchell, 
two  fifths:  and  to  his  son  and  daughter 
John  and  Hannah  Allen,  the  remaining  one 
£fih.  He  appointed  three  executors,  only 
two  of  whom,  Findlay  and  Mitchell,  quaf- 
incd.  Allen,  one  of  the  legatees,  trans- 
ferred his  legacy  to  Daniel  Sheffey,  for 
valuable  consideration.  The  property,  de- 
vised to  be  sold,  was  accordingly  sold  by 
both  the  acting  executors.  Sheffey  brought 
a  suit  in  Wythe  chancery  court  against 
Findlay,  one  of  the  acting  executors,  and 
Allen  the  assignor,  to  recover  the  legacy 
due  to  Allen,  and  which  had  been  trans- 
ferred by  him  to  SheflFey.  The  defendants 
not  answering,  a  decree  nisi  was  obtained 
against  them,  and  duly  served.  On  motion 
of  the*  plaintiff,  the  accounts  between  the 
parties  were  referred  to  a  commissioner. 
No  account  was  taken;  but  at  a  subsequent 
term  the  chancellor  made  a  decree,  that 
the  matter  of  the  plaintiff's  should  be 
taken  for  confessed,  and  that  the  defendant 
Findlay  should  pay  unto  the  plaintiff,  four 
hundred  dollars,*  being  the  amount  of  the 
legacy  left  by  Thomas  King  to  the  de- 
fendant John  Allen  and  Hannah  his  wife, 
with  interest  on  the  same  from  the  9th 
day  of  May  1812,  until  paid,  and  the  costs 
expended  by  the  plaintiff  in  the  prosecu- 
tion of  his  suit. 

The  defendant  Findlay  obtained  an  ap- 
peal upon  petition  to  the  judges  of  this 
court.  In  the  petition  five  errors  are  as- 
signed. 1.  Because  the  other  devisees  of 
an  undivided  interest  were  not  made  parties, 
as  the  rules  and  practice  of  courts  of 
equity  require.  Richardson's  executors  v. 
Hunt.(a)  2.  Because  Mitchell  the  co-exec- 
utor was  not  made  a  party,  he  having 
proved  the  will,  and  the  bill  charging  that 
he  joined  in  the  sale.  3.  Because  the  wife 
of  the  said  Allen  was  not  a  party, 

75  the  interest  in  *the  legacy  to  her  be- 
ing hers  until  reduced  mto  posses- 
sion, and  it  being  questionable  at  least, 
whether  the  Fincastle  property  could  be 
considered  as  personal  estate  in  the  hands 
of  the  executors.  4.  Because  no  final  de- 
cree for  any  specific  sum,  ought  to  have 
been  rendered,  but  an  account  ought  to 
have  been  taken,  that  the  nett  balance 
might  certainly  appear,  and  any  offsets  ex- 
hibited; the  order  taking  the  bill  for  con- 
fessed, being  only  an  admission  that  the 
plaintiff  was  entitled  to  an  account.    5.  Be- 


cause the  decree  was  not  made  on  the  usual 
and  proper  condition,  that  the  plaintiff 
should  give  a  bond  to  refund,  in  the  case 
of  creditors  being  unsatisfied. 

The  case  was  argued  in  this  court,  by 
Wickham,  for  the  appellant,  and  Johnson, 
for  the  appellees. 

JUDGE  BROOKE,  delivered  the  opin- 
ion of  the  court.* 

The  court  is  of  opinion,  that  the  other 
devisees  interested  in  the  Fincastle  prop- 
erty, ought  to  have  been  made  parties,  and 
an  account  of  the  sales  of  that  property 
taken.  The  court  is  further  of  opinion, 
that  John  Mitchell,  the  other  executor, 
ought  also  to  have  been  before  the  court, 
it  being  alledged  in  the  bill  that  the  sale 
was  made  by  them  jointly,  and  that  the 
said  decree  is  erroneous;  therefore,  it  is 
decreed  and  ordered,  that  the  same  be  re- 
versed and  annulled,  and  that  the  appellee 
do  pay  unto  the  appellants  the  costs,  as 
well  by  themselves  as  by  their  intestate 
expended  in  the  prosecution  of  the  appeal 
aforesaid  here;  and  it  is  ordered,  that  the 
cause  be  remanded  to  the  said  chancery 
court,  for  further  proceedings  to  be  had 
therein. 


76       *Wilson     v.      Spencer.    McQuire    v. 
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April,  1822. 
Unchartered   Beskst  —  AcUon    by  — SUtute   In.— Al- 

thouffb  the  act  of  February  24tli.  1816.  (2  Rev.  Co. 
p.  111.)  respectinsr  unchartered  banks,  was  sus- 
pended by  the  acts  of  November  I8I«.  (3  Rev.  Co. 
p.  115.  116.)  yet  the  act  of  1806,  (2  Rev.  Co.  p.  111.  {  2.) 
remained  In  force.  Therefore,  no  action  brought 
by  an  unchartered  bank,  on  a  bond  fflven  for  bank 
notes  emitted  by  the  said  bank,  can  be  susulned. 

Chancery  Practice— Prohibition  of  Illegal  Contract.t— 
A  court  of  equity,  as  well  as  a  court  of  law,  will 
interfere  to  prohibit  the  effect  of  contracts,  made 
in  violation  of  laws  enacted  for  the  public  ffood. 

Same— In   Pari  Delicto— Applicatlen  of  Mazlm.— The 


principle  in  pari  delicto  &c.  does  not  apply  to  cases 

in  which  tbe  act  complained  of.  is  interdicted  by 

positive  provisions  of  a  statute. 
5ame— Same— Sane— Case  at  Bar— The  person,  who 

merely  takes  the  notes  of  an  unchartered  bank  In 

payment,  may  not  be  as  culpable  as  the  institution 

which  Issues  them. 
Same— Same— Same.— These  principles  apply,  as  well 

to  contracts  prohibited  under  penalties,  as  to  those 

expressly  declared  void  by  statute. 

These  three  cases  were  argued  and  de- 
cided together;  and  as  they  relate  to  the 
same  general  principles,  they  are  presented 
under  one  view. 


•The  only  part  of  the  record  from  which  this  pre- 
cise sum  can  be  obtained  is  the  plaintiff's  bill,  in 
which  be  says  that  the  two  executors  "sold  the  prop- 
erty In  Fincastle  for  the  sum  of  $2000,  as  your  ora- 
tor Is  informed."— Note  in  Oriffinal  Edition. 

(a)  ZMunf.  148. 


*JnDGi  ROAKB  was  absent  from  indisposition. 

tUnchartered  Banks.— See  monofiraphlc  mote  on 
"Banks  and  Banking"  appended  to  Bank  v.  Marshall, 
as  GratL  878. 

See  principal  case  cited  In  Kee  v.  Kee.  8  Gratt  127. 

tChancery  Practice— Prohibition  of  Illegal  Contracts. 
—As  deciding  that  a  court  of  equity  will  Interfere  to 
prohibit  the  effects  of  contracts  made  In  violation  of 
laws  enacted  for  the  public  good,  the  principal  case 
is  cited  In  McPherrin  v.  King.  I  Rand.  108. 

Contracts -Pounded  on  Act  Prohibited  by  Law— 
Legality.— It  Is  a  settled  principle  of  the  common 
law  that  all  contracts  which  are  founded  on  an  act 
prohibited  by  a  statute  under  a  penalty  are  void 
although  not  expressly  declared  to  be  so.  Raines 
V.  Watson.  8  W.  Va.  803.  citing  principal  case. 

Same -Connection  with  Illegal  Act— enforcement— 
It  Is  well  settled  that  where  a  contract  grows  Imme- 
diately out  of  and  Is  connected  with  an  illegal  or 
Immoral  act.  a  court  of  justice  will  not  lend  Its  aid 
to  enforce  It  Dodson  v.  Swan.  2  W.  Va.  517,  citing 
principal  case.  To  the  same  effect,  the  principal 
case  Is  cited  In  Brown  v.  Wylle.  2  W.  Va.  608. 

The  principal  case  Is  also  cited  In  Calfee  v. 
Burgess,  3  W.  Va.  278,  and  distinguished  In  Banks 
V.  Poltlaux.  8  Rand.  142. 
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The  case  of  Wilson  &c.  v.  Spencer,  was  an 
action  of  debt  originally  brought  in  the 
court  of  Wood  county,  by  Spencer  against 
Wilson  and  Neale,  on  a  note  under  seal. 
The  defendants  filed  two  special  pleas  stat- 
ing, in  substance,  that  the  note  on  which  the 
action  was  brought,  was  given  to  the  presi- 
dent of  an  unchartered  bank,  established 
contrary  to  the  provisions  of  the  statutes 
in  such  case  made  and  provided,  and  that 
it  was  given  in  consideration  of  bank  notes, 
emitted  by  the  said  bank,  in  equal  viola- 
tion of  those  statutes. 

To  these  pleas,  the  plaintiff  filed  a  gen- 
eral demurrer,  and  the  defendants  joined. 

The  county  court  gave  judgment  for  the 
plaintiff;  which  judgment,  upon  appeal  to 
the  superior  court,  was  affirmed.  The  de- 
fendants appealed  to  this  court. 

The    case    of    McGuire   v.    Ashby, 

77  was  a  suit  in  chancery.     *Ashby  and 
Stribling,  merchants,  being  creditors 

of  one  Murray,  took  a  deed  of  trust  from 
the  latter,  on  a  tract  of  land,  to  secure 
themselves.  Previous  to  this  deed,  Mur- 
ray had  conveyed  to  Powell  as  trustee  for 
McGuire,  the  same  land  which  was  included 
in  the  deed  to  Ashby  and  Stribling.  The 
land  was  advertised  for  sale  under  the  deed 
to  Powell.  Ashby  and  Stribling  applied  to 
the  chancellor  of  the  Winchester  district, 
for  an  injunction,  to  stop  the  sale  under 
the  deed  of  trust  to  Powell;  alledging,  that 
McGuire  was  not  the  real  creditor  in  the 
deed  from  Murray  to  Powell,  but  that  it 
was  in  fact  for  the  benefit  of  the  unchar- 
tered bank  in  Winchester.  He  contends, 
that  the  deed  is  void  by  the  laws  of  Vir- 
ginia, and  that  the  sale  under  it  ought  to 
be  injoined. 

The   chancellor   awarded   the  injunction. 

McGuire  and  Powell  put  in  their  an- 
swers, admitting  that  the  deed  above  men- 
tioned was  for  the  benefit  of  the  banH  of 
Winchester,  as  stated  in  the  bill;  but  they 
contend,  that  the  bank  had  a  good  and 
legal  right,  under  the  act.  of  1816,  to  take 
any  security  for  money  due  them,  to  sue 
for  the  same,  and  indeed  to  carry  on  all 
their  operations. 

A  motion  to  dissolve  was  overruled,  and 
an  appeal  allowed  to  this  court. 

The  case  of  Snyder  against  Dailey,  was 
an  appeal  from  the  chancciy  court  of  Win- 
chester, on  an  order  of  that  court,  dis- 
solving an  injunction.     The  case  was  this: 

Charles  L.  Snyder  had  become  bound  in 
two  notes  under  seal,  with  John  Snyder  as 
his  surety,  to  James  Dailey,  for  the  sum 
of  $2,535.  James  Dailey  brought  suit  at 
law,  and  recovered  judgments  to  that 
amount.  John  Snyder  afterwards  presented 
a  bill  of  injunction  to  the  chancellor  of 
the  Winchester  district,  alledging  that 
those  notes  were  not  given  to  Dailey  in 
his  individual  character,  but  as  president 
of  an  unchartered  bank,  known  by  the  style 
of  the  president  and  directors  of  the 

78  Bank  of  the  *South  Branch  of  Po- 
tomac; that  this  institution  was  ille- 
gal, and  its  acts  rendered  void  by  the  laws 
of  Virginia.  There  is  also  a  detail  of 
transactions  between  the  several  parties 
to  the  suit,  going  to  shew,  that  the  com- 
plainant is  entitled  to  large  discounts,  even 


admitting  the  validity  of  the  contracts; 
but,  as  these  matters  are  not  at  all  em- 
braced by  the  arguments  or  the  d-ecision 
of  the  court,  they  are  omitted. 

The  chancellor  refused  the  injunction; 
which  was  awarded  by  a  judge  of  this 
court. 

James  Dailey  filed  his  answer,  in  which 
he  admits  that  the  debts  in  question  were 
due  to  the  South  Branch  Bank  of  Po- 
tomac, as  alledged  in  the  bill.  He  ther» 
makes  a  counter-statement  of  the  transac- 
tions between  the  parties,  which,  for  the 
reason  already  assigned,  is  not  deemed  ma- 
terial to  this  report. 

Depositions  were  taken  and  exhibits 
filed;  and  on  motion,  the  injunction  >vas 
dissolved;  on  which  order  an  appeal  was 
allowed  to  this  court. 

W.  Hay,  junr.  for  the  appellants,  Wilson 
and  Neale.* 

The  appellee  having  demurred  generally 
to  the  pleas  of  the  appellants,  has  thereby 
confessed  the  facts  well  pleaded. 

It  may,  therefore,  be  assumed  that  the 
single  bill  upon  which  the  action  is 
founded,  was  executed  to  the  appellee,  the 
president  of  an  illegal  unchartered  bank- 
ing association,  to  secure  the  re-payment 
of  notes  emitted  and  issued  by  it,  of  the 
character,  tenor  and  effect  of  bank  notes, 
and  loaned  by  its  officers  to  one  pi  the 
appellants;  and  that  the  said  bank  was  es- 
tablished for  the  purpose  of  making  and 
emitting  notes  of  that  character  and  tenor; 
for  such  is  the  substance  of  the  pleas. 
79  The  case  may  be  considered,  *lst 
upon  the  act  of  1805;  (a)  2nd,  upon 
the  acts  of  February  and  November, 
1816.(b) 

I.  Upon  the  fair  construction  of  the  act 
of  1805,  the  single  bill,  being  founded  on 
a  contract  directly  contravening  the  pro- 
visions of  that  act,  is  void  ;  and  this, 
although  the  statute  is  penal  in  its  en- 
actments, and  does  not  in  terms  avoid 
the  contract  or  security. 

It  is  a  principle  of  the  common  law, 
that  an  action  cannot  be  supported  upon 
a  contract,  or  a  security,  the  consideration 
of  which  is  illegal,  as  being  against  either 
the  positive  prohibitions  or  the  policy  of 
the  law:  and  courts  have  applied  this  prin- 
ciple to  prohibitions  flowing  from  statutes. 
Upon  principle,  there  can  be  no  distinc- 
tion between  the  cases.  The  only  ground 
upon  which  a  difference  can  be  supposed 
to  exist,  is,  that  when  the  legislature  pro- 
hibit an  act  under  a  penalty,  without  va- 
cating the  contract  in  terms,  it  may  be 
supposed  they  did  not  intend  it  should  be 
void. 

But  this  argument,  however  specious, 
has  not  been  allowed  to  prevail.  It  is 
said  by  lord  Holt  in  the  case  of  Bartlett 
V.  Viner,(c)  **that  every  contract  made  for 
or  about  any  matter  or  thing  which  is  pro- 
hibited and  made  unlawful  by  any  statute, 
is  a  void  contract,  though  the  statute  itself 
doth   not  mention  that   it  shall  be   so,  but 


•Althoufirh  Mr.  Hay  was  only  counsel  In  one  of  the 
suits,  yet  his  arg-ument  is  equally  applicable  to  thena 
all.— Note  In  Origrinal  Edition. 

(a)  2  Rev.  Code  of  1819.  p.  111. 

(b)  lb.  p.  Ill  &I15. 

(c)  Carthew,  252. 
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only  inflicts  a  penalty  on  the  offender; 
because,  a  penalty  implies  a  prohibition, 
though  there  are  no  prohibitory  words  in 
the  statute."  And  to  the  same  effect  is 
Sir  James  Mansfield  in  Drury  v.  Defon- 
taine.(d)  It  is  no  objection  to  this  prin- 
ciple, that  penal  statutes  are  to  be 
construed  strictly.  This  is  true,  where  the 
penalty  is  claimed.  But  in  other  cases, 
when  the  statute  is  made  for  the  pre- 
vention of  a  public  mischief,  it  is  the  duty 
of  courts  to  give  it  a  liberal  exposition,  (e) 
As  contracts  contravening  the  provisions 
or     policy    of    a    statute    are    held 

50  ♦to  be  void,  by  an  application  of  the 
common   law   principle   adverted   to, 

the  extent  of  that  principle  will  shew  how 
far  contracts  and  securities  founded  upon 
them  are  made  void  by  statutory  prohibi- 
tions. 

By  the  common  law,  a  contract  or  a 
security  founded  upon  it,  is  void,  not  only 
when  it  directly  violates  its  provisions; 
but  also,  when  in  its  consequences  it  may 
have  that  effect,  as  if  it  have  a  tendency  to 
encourage  the  violation  in  others,  (f)  And 
so,  with  regard  to  the  statute  law:  if  the 
contract  be,  to  do  the  thing  which  is  pro- 
hibited under  a  penalty,  it  is  void.  So  also, 
if  the  contract  be  collateral  to  the  illegal 
act,  but  has  a  tendency  to  encourage  it, 
and  thus  militates  against  the  policy  of 
the  statute,  it  is  void.(g)  From  all  these 
cases,  (and  many  more  might  be  added,) 
the  principles  which  have  been  asserted, 
may  be  very  clearly  deduced,  and  it  will 
appear  from  an  examination  of  them,  that 
lord  Alvanley  was  fully  warranted  in  say- 
ing that  it  is  the  result  of  all  the  cases, 
"that  no  person  can  come  into  court  and 
demand  its  aid  upon  a  contract  made  in 
contravention  of  the  laws."(h)  Such  is 
the  case  under  consideration.  By  the  sec- 
ond section  of  the  act  of  1805,  it  is  made 
unlawful  to  offer  in  payment  any  note  or 
bill,  whether  payable  to  bearer  or  other 
persons,  which  shall  have  been  emitted  by 
anv  banking  company  not  having  a  charter. 

The  contract  in  this  case,  between  the 
bank  and  the  appellants,  was,  both  di- 
rectly and  consequentially,  a  violation  of 
the  provisions  of  the  statute,  and  of  course 
the  security  founded  upon  it  is  void.  It 
\vas  so  directly;  because,  the  very  act  of 
discounting,  was  a  circulation  of  notes  of 
the  character  and  kind  proscribed  by 

51  the     statute;   and    also    ♦consequen- 
tially,  as   it  led   to   their   circulation 

by  the  appellees  and  others,  who  might 
receive  them. 

II.  If  such  be  the  construction  of  the  act 
of  1S05,  the  case  is  not  varied  by  the  sub- 
sequent acts. 

In  the  first  place,  the  court  cannot  notice 
these  acts.  They  were  not  in  force  when 
the  note  was  executed,  and  the  action  in- 


(d)  1  Taunton,  ise. 

(e)  Law  V.  Law,  Cas.  Temp.  Talbot,  144. 

(f)  1  Powell  on  contracts.  196  to  199. 

(?)  BifiTffS  v.  Lawrence.  8  Term.  Rep.  464;  Clugrasv. 
Penaluna.  4T.  Rep.  45fl;  Weymel  v.  Read,  R  Term. 
Rep.  599;  Nerotv.  Wallace,  3  T.  Rep.  17;  Llirhlfoot 
T.  Tenant  1  Bos.  and  PulL  C62:  Galllnl  v.  Laborie. 
5  T.  Bcp.  242:  Ribbons  v.  Cricket,  I  Bos.  and  Pull. 
»«:  Parkin  v.  Dick,  11  East  501:  Hunt  v.  Knlcker- 
oocker.  5  Jobnson's  Rep.  820. 

(li)  Marck  v.  Abel,  8  Bos.  and  Pull.  38. 


stituted.  The  note  is  dated  the  16th  of 
March,  1816,  and  the  action  was  instituted 
in  July,  1817.  The  act  of  February,  1816, 
was  to  go  into  operation  on  the  15th  of 
November  ensuing;  on  which  day  the  sus- 
pending act  was  passed,  postponing  its 
operation  until  the  31st  day  of  August, 
1817,  leaving  the  act  of  1805  in  full  force 
and  applying  to  the  case.  It  is  true,  the 
act  of  February,  1816,  was  in  force  before 
the  determination  of  the  suit.  But  this  is 
immaterial;  the  act  is  prospective  in  its 
operation.  But  if  otherwise,  it  cannot  be 
applied  to  actions  pending  at  the  time  of 
its  commencement,  without  a  violation  of 
the  rights  of  the  parties,  (i) 

But,  conceding  that  it  is  competent  to 
the  court  to  notice  tnem,  ho-.v  do  ihty 
affect  the  case?  It  will  be  ''aid,  that  by 
the  suspending  act,  the  legislature  have 
agreed  in  relation  to  the  unchartered  insti- 
tutions named  in  it,  that  they  shall  have 
further  time  to  wind  up  their  business,  and 
have  thus  virtually  conceded  the  capacity  of 
suing.  But  this  is  a  construction  which 
cannot  be  supported.  If  the  words  of  the 
enacting  clause  are  unambiguous,  they  can- 
not be  controlled  by  the  preamble. (j)  To 
have  the  effect  contended  for,  the  act  of 
November,  1816,  must  not  only  suspend 
the  act  of  February,  1816,  but  also  repeal 
that  of  1805,  because  by  the  latter  act  they 
have  no  capacity  to  sue.  This  it  has  not 
done  expressly,  and  will  the  court  imply 
a  repeal?  The  consequence  of  such  a  con- 
struction would  be,  that  the  banks  must 
go  on  to  emit  and  circulate  their  notes,  as 
there  would  be  no  law  in  force  to 
82  restrain  *them.  Did  the  legislature 
intend  this?  Surely  not.  They  in- 
tended, as  their  words  import,  only  to  sus- 
pend the  act  of  February,  1816,  by  which 
the  banks  and  their  officers  obtained  an 
exemption  from  the  heavy  penalties  im- 
posed by  that  act,  leaving  the  act  of  1805  in 
full  force. 

Again,  it  will  be  said  that  the  several 
acts  being  in  pari  materia,  the  court,  in 
deciding  the  case,  will  take  all  of  them  into 
consideration,  and  view  them  as  mutually 
explanatory,  and  that  the  legislature  hav- 
ing, by  the  act  of  February,  1816,  ex- 
pressly taken  away  the  right  of  suing  from 
the  banks  and  their  officers,  have  put  a 
construction  upon  the  act  of  1805,  different 
from  the  one  relied  on,  and  by  which  the 
courts  are  bound. 

The  first  answer  to  be  made  to  this  ar- 
gument is,  that  it  is  the  province  of  the 
legislature  to  declare  what  the  law  shall 
be,  not  what  it  is.  Such  a  power  cannot 
be  conceded  to  them,  without  placing  pri- 
vate rights  at  their  mercy.  If  the  nature 
and  legal  effect  of  the  contract  between 
the  appellants  and  the  appellee  is,  upon 
the  construction  of  the  act  of  1805,  such 
as  has  been  stated,  the  exposition  of  that 
act  by  the  legislature,  admitting  that  they 
have  made  it,  can  upon  no  principle  be 
obligatory,  either  upon  the  parties  or  the 
courts.  And  it  is  the  duty  of  the  courts,  if 
the  legislature  have  acted  under  a  mistake 
of  the  law,  to  disregard  their  construction, 


1)  Couch  V.  Jefferles,  4  Burrow.  2462. 

j)  Crespiffny  v.  Wittenoom,  4  T.  Rep.  7»3. 


39 


I  RAND. 


Virginia  Reports,  AimoTATSD. 


88>86 


and  to  decide  pre-existing  cases,  by  the  law 
as  it  stood  when  they  occurred.  This 
would  be  no  novel  proceeding.  Courts 
have  often  had  occasion  to  decide,  that 
legislative  provisions  were  unnecessary 
and  merely  declaratory  of  what  the  law 
was  before  their  enactment.  Such  was 
the  declaration  of  lord  Mansfield,  in  rela- 
tion to  the  statute  concerning  fraudulent 
conveyances;  and  for  which  there  is  also 
the  sanction  of  this  court,  in  the  case  of 
Fitzhugh  V.  Anderson,  (k) 

But   it   is    not   admitted,   that   the 

83  legislature    have   put    such    *a    con- 
struction upon  the  act  of  1805.    That 

of  February,  1816,  is  manifestly  cumulative 
in  its  provisions,  and  may  well  stand  with 
the  construction  put  upon  the  act  of  1805 
by  the  appellants.  This  will  be  apparent 
from  the  slightest  inspection  of  the  act. 
It  interdicts  every  species  of  banking,  by 
any  association  of  individuals,  not  having 
a  charter.  Such  was  not  the  effect  of-  the 
act  of  1805.  That  act  did  not  prevent  in- 
dividuals from  associating  themselves  as 
a  bank  of  deposit,  or  even  of  discount, 
provided  they  did  not  emit  their  own  notes. 
Such,  however,  is  the  effect  of  the  last 
act;  in  addition  to  which,  it  had  the  fur- 
ther object  of  imposing  heavier  penalties 
and  forfeitures.  And  the  legislature  may 
have  supposed  it  necessary  to  insert  the 
provision  which  has  been  relied  on,  in 
order  to  meet  cases  not  within  the  purview 
of  the  act  of  1805. 

An  argument,  similar  to  the  one  which 
has  been  combatted,  was  urged,  but  did 
not  prevail,  in  the  case  of  Langton  v. 
Hughes. (1)  In  that  case,  where  an  act  of 
parliament,  interdicting'  the  right  of  suing 
in  certain  cases,  was  relied  on,  by  which 
the  act  was  merely  prohibited,  the  same 
effect  was  produced. 

Upon  the  whole,  it  is  not  easy  to  con- 
ceive, upon  what  ground  the  claims  of  the 
banks  can  be  supported.  An  argument, 
which  is  specious,  but  not  solid,  may  per- 
haps be  urged;  that,  from  the  number  of 
these  institutions  and  their  extensive  deal- 
ings, great  inconveniences  would  result 
from  that  construction  of  the  law,  which 
debars  them  of  the  right  of  suing,  and  that 
the  court,  in  order  to  prevent  one  public 
mischief,  will  not  adopt  a  construction, 
which  would,  perhaps,  introduce  a  greater. 

But,  if  the  law  be  clear,  the  court  cannot 
omit  to  enforce  it,  from  a  consideration  of 
the  inconvenience  it  may  occasion.  And 
in  fact,  the  greater  the  confederacy,  the 
greater  is  the  mischief,  which  it  was  the 
design  of  the  law  to  repi'ess;  and  therefore 
the   necessity   of  executing  the   law. 

84  *Leigh,  contra.     These  three  cases 
all     present    the    general     question. 

Whether  contracts  made  by  individuals 
with  these  unchartered  banks,  prior  to  the 
31st  of  August,  1817,  (till,  which  time  the 
act  of  assembly  of  February  14th,  1816,  for 
suppressing  those  associations,  was  sus- 
pended, for  the  avowed  purpose  of  giving 
them  time  to  wind  up  their  affairs,)  were 
so  contrary  to  the  prohibition,  or  to  the 
policy,  of  the  law  of  the  land,  that  neither 


(k)  2  H.  &  M.  p.  289. 

(1)  1  Maule  and  Selwyn,  508.  Lanflrton  v.  Huffhes. 


party  ought  to  be  entertained  in  a  court  of 
justice,  to  enforce  such  contracts,  or  to 
adjust  the  rights  claimed  under  them? 
In  other  words,  whether  all  such  contracts 
ought  not  be  deemed  and  treated  as 
wholly  void? 

It  is  insisted,  that  as  the  act  of  January, 
1805,  made  it  unlawful  for  any  person,  to 
offer  in  payment  any  note  or  bill  whether 
payable  to  bearer  or  any  other  person, 
emitted  by  any  unchartered  bank  company, 
under  a  severe  penalty  for  every  offence ;(n) 
an  unchartered  company,  formed  for  the 
purpose  of  emitting  such  notes  or  bills,  for 
the  very  purpose  of  supplying  materials 
for  the  perpetration  of  the  offence,  must 
be  contrary  to  the  policy  of  the  statute, 
if  not  to  its  letter.  Neither  can  I  attempt 
to  maintain,  that  these  unchartered  bank 
companies,  whatever  were  the  devices  they 
contrived  to  evade  the  statute,  were  not 
associations  contrary  to  its  policy.  I  own, 
that,  in  reference  to  the  question  before 
the  court,  I  can  see  no  distinction  between 
the  evasion  and  the  violation,  of  such  a 
statute. 

This  being  premised,  it  is  next  asserted, 
in  the  words  of  Lord  Holt,  "that  every 
contract  made  for  or  about  any  matter  or 
thing,  which  is  prohibited  and  made  un- 
lawful by  any  statute,  is  void,  though  the 
statute  do  not  expressly  declare  it  so,  but 
.only  inflicts  a  penalty  on  the  offender; 
because  every  penalty  implies  a  prohibi- 
tion, though  there  be  no  prohibitory  words 
in  the  statute:"  that  contracts,  contrary  to 
the  policy  of  the  law,  are  within  the  same 
reason,  and  equally  illegal  and  void: 
85  nay  further,  *that  contracts,  not  di- 
rectly connected  with  the  act  pro- 
hibited, but  only  conducive  or  collateral  to 
or  dependent  upon  the  act  prohibited,  are 
also  illegal  and  void:  and,  consequently, 
that  the  doors  of  the  courts  of  justice  are 
shut  against  all  claims  founded  upon  or 
growing  out  of  such  contracts. 

I  waive  all  examination  of  the  numerous 
cases,  cited  by  Mr.  Hay,  in  support  of 
these  doctrines,  though  they  are  open  to 
much  commentary.  They  are  all  cases  in 
which  some  two  or  three  individuals,  were 
the  only  offenders,  or  the  only  accessaries 
to  the  offence;  in  which,  to  shut  the  courts 
of  justice  against  their  claims,  might  op- 
erate as  a  punishment  on  the  few  offenders 
concerned,  without  inflicting  punishment, 
much  more  serious  mischief  and  even  ruin, 
on  large  masses  of  the  community.  In  the 
cases  cited,  the  doctrine  has  been  applied 
to  the  chastisement  of  individual  sins.  But 
the  case  of  these  unchartered  banks  was 
a  disease  of  the  body  politic.  The  offenders 
against  the  act  of  January,  1805,  were  the 
whole  people  of  some  twelve  or  more  of 
the  largest  counties  in  the  commonwealth. 
The  most  respectable  and  intelligent  men 
in  that  large  tract  of  country,  (with  very 
few  exceptions,)  were  members  of  these 
irregular  associations.  Their  notes  were 
in  general  circulation;  and  there  was 
hardly  an  individual,  who  did  not  receive, 
and  pay  them  away;  in  other  words,  who 
did  not  violate  the  law.  It  is  matter  of 
history:  there  was  a  general  rage  through- 


(n)  2  Rev.  Code,  c.  207,  §  8,  p.  HI. 
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out  the  state,  for  bank  capital,  and  bank 
accommodation.  Quem  Deus  vult  perdere, 
prius  dementat.  But  it  is  not  the  province 
of  man,  to  punish  the  madness  of  his  fel- 
low men  with  ruin.  It  was  said  by  a  very 
wise  and  great  man,  that  he  did  not  know 
how  to  frame  an  indictment  against  a 
whole  people:  and  I  do  not  know  how  to 
apply  the  principles  asserted  by  the  chan- 
cellor, and  maintained  by  Mr.  Hay,  to  the 
large  and  populous  counties,  who  fell  into 
the  guilt  or  the  folly  of  these  bank  associ- 
ations.    I   shall  shew  in  the  sequel, 

86  that  the  legislature  *viewed  the  sub- 
ject in  the  same  light:  and  whether 

it  be  the  province  of  the  judges  to  go  be- 
yond the  legislature  in  severity,  let  the 
wisdom  of  this  court  decide. 

Let  us  however  take  the  broad  doctrines, 
stated  by  Mr.  Hay  in  argument,  and  by 
the  chancellor  in  decision,  for  law.  If  ever 
law  was  administered  according  to  the 
letter,  without  regard  to  its  reason  or  its 
spirit,  here  is  an  instance  of  it.  Nay  more, 
it  is  demonstrable,  that  the  law  on  which 
the  chancellor  founds  his  decrees,  defeats, 
under  his  administration  of  it,  its  own  ac- 
knowledged ends. 

The  principle,  on  which  courts  of  justice 
have  refused  to  entertain  claims  founded 
on  contracts,  entered  into  in  opposition  to 
prohibitory  laws,  or  in  contravention  of 
their  policy,  is  obviously  this:  to  discour- 
age such  unlawful  contracts,  and  to  punish 
the  parties  to  them,  by  withholding  from 
them  the  iniquitous  gains  they  hoped  to 
acquire  by  the  violation  or  evasion  of  the 
laws,  or  by  refusing  them  all  retribution 
for  losses  sustained  in  consequence  of  such 
violation  or  evasion.  Whenever,  then,  the 
principle  is  pushed  to  that  extreme,  that 
the  chief  violators  of  the  law  are  permitted 
to  retain  all  their  unjust  gains,  and  all  the 
losses  are  thrown  upon  the  suffering 
community,  the  principle  is  extended  be- 
yond its  reason  and  spirit,  and  far  from 
accomplishing  the  ends  for  which  it  was 
designed,  works  the  direct  contrary  effects. 
Now,  let  us  apply  the  chancellor's  doc- 
trine to  the  case  of  these  unchartered  bank 
companies,  and  test  the  justness  of  the  ap- 
plication, by  the  consequences. 

The  act  of  January,  1805,  to  prevent  the 
circulation  of  private  bank  notes  in  any 
form,  is  (as  was  justly  said  by  Mr.  Hay,) 
to  be  liberally  construed  to  suppress  the 
mischjcf.  Whoever  receives  one  of  those 
notes  in  payment,  is  as  much  a  party  to 
the  violation  of  the  act,  a5  he  who  pays  it; 
both  join  in  giving  circulation  to  the  note, 
which  is  the  evil  the  statute  meant  to  pre- 
vent. Whoever  receives  one  of  those 
notes,  becomes  an  assignee  of  a  contract 
made    with    the    private    bank    com- 

87  pany;    and    in  that    character    *only 
can  he  sue  the  company,  if  payment 

be  withheld.  If  he  sue,  he  is  met  by  this 
rule  of  law:  this  contract  which  you  are 
seeking  to  enforce,  is  contrary  to  the  ex- 
press prohibitions  of  the  law,  or  at  least 
to  its  policy,  and  therefore  the  courts  of 
justice  are  not  open  to  you.  The  conse- 
quence is,  that  by  this  application  of  the 
rule  of  law,  the  offending  company,  whom 
the  rule  was   designed   to   disappoint   and 


punish,  may  shut  up  its  exchequer,  pocket 
all  its  illicit  gains,  and  rest  secure  in  a 
complete  absolution  from  its  debts. 

Again,  let  us  suppose  that  the  unchar- 
tered bank  (through  the  obstinate  inert- 
ness of  the  courts  of  justice)  has 
accomplished  this  fraud  on  the  public,  and 
that  the  stockholders  are  pleasing  them- 
selves with  the  anticipation  of  the  fruits; 
or  let  us  suppose,  that  the  company,  having 
diligently  wound  up  its  affairs,  and  hon- 
estly paid  all  its  debts,  meet  to  divide  to 
each  .shareholder  his  portion  of  the  orig- 
inal stock:  the  officers  of  the  institution 
(the  most  guilty,  or  at  least  the  most  cer- 
tainly obnoxious  to  punishment)  resolve 
to  play  the  game  which  the  courts  of 
justice  have  taught  them,  against  their 
principals,  the  stockholders;  and  in  the 
face  of  day,  empty  the  contents  of  the 
vaults  into  their  own  pockets.  According 
to  the  broad  doctrine,  and  the  broader  ap- 
plication of  it,  asserted  in  these  cases,  no 
action  will  be  entertained  against  them, 
at  law  or  in  equity.  Not  only  the  original 
stockholders,  but  all  who  may  have  been 
deluded  to  purchase  their  shares;  the  ig- 
norant and  unwary;  the  widow  and  the 
orphan;  these  must  pay  the  penalty;  while 
the  most  guilty  not  only  escape  without 
punishment,  but  depart  with  affluence  and 
safety. 

Again,  suppose  a  man  had  contracted 
to  sell  his  property  for  a  gfiven  price  pay- 
able in  these  unchartered  bank  notes  (then 
the  principal  circulating  medium  in  that 
country.)  If  the  price  be  paid  in  the  stip- 
ulated notes,  and  though  the  banks  be 
solvent,  the  courts  of  justice  will  not  en- 
tertain his  action  for  the  contents  of  the 
notes;  no  more  will  they  entertain  his 
suit  against  the  purchaser,  either 
88  ♦for  the  property  thus  sold  for  a 
consideration  that  has  utterly  failed, 
or  for  the  stipulated  price:  the  purchaser, 
though  he  might  have  borrowed  the  very 
notes  for  the  purpose  of  making  the  pay- 
ment, and  was  the  chief  offender  in  putting 
them  into  circulation,  reaps  a  clear  gain; 
and  the  vendor,  though  no  more  guilty  of 
violating  the  law  than  any  other  man  in 
the  community,  is  mulcted  with  the  whole 
loss.  If  the  price  be  not  paid,  the  purchaser 
may  securely  enjoy  the  property  without 
fear  of  retribution  or  reclamation;  for,  if 
his  creditor  appeal  to  justice,  she  turns  a 
deaf  ear  to  his  complaints,  and  shuts  her 
doors  in  his  face. 

Instances  of  the  like  kind,  might  be  mul- 
tiplied without  number;  instances,  which 
would  shock  the  moral  sense  of  mankind, 
and  dishonor  the  name  of  justice.  Enough 
have  been  suggested,  to  shew,  that  this 
sweeping  application .  of  the  principle  of 
the  common  law,  on  which  the  chancellor 
has  founded  his  decrees,  is  not  only  a  de- 
parture from  its  reason  and  spirit,  but 
defeats  its  ends,  and  works  the  very  mis- 
chiefs it  was  intended  to  prevent;  that, 
whereas  the  principle  itself  was  designed 
and  established,  to  discourage  illegal  con- 
tracts, and  for  that  end  to  punish  the 
gnilty  parties  to  them,  by  a  sort  of  out- 
lawry in  respect  of  those  contracts,  this 
application  of  it  would  encourage  all  such 
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schemes,  by  giving  all  the  gains  to  the 
most  guilty,  and  throwing  the  losses  on 
those  who  have  least  offended,  or  even  on 
the  innocent. 

The  principle  in  question,  rests  on  too 
narrow  a  basis,  and  its  aim  is  quite  too  con- 
fined, to  be  applied  to  the  case  of  these  un- 
chartered banks.  The  numerous  and  exten- 
sive associations  of  such  companies,  was, 
(I  repeat,)  a  distemper  of  the  state,  which 
called  for  the  application  of  a  general  en- 
larged policy,  of  a  sound  political  economy, 
that  might  best  eradicate  the  evil,  and  avert 
all  the  mischiefs  it  threatened.  It  can 
never  be  the  policy  of  the  commonwealth, 
to  correct  the  evil  of  a  vicious  circulating 
medium   in   any   district  of   country, 

89  by  rendering  it  more  ♦vicious.     The 
direct    tendency    of    this     doctrine, 

which  would  bar  these  unchartered  banks 
of  all  resort  to  the  courts  of  justice,  to 
collect  the  debts  due  to  them,  is,  to  with- 
hold from  them  the  means  of  taking  in  the 
condemned  medium  they  put  into  circula- 
tion. It  must  depreciate:  it  may  become 
utterly  worthless.  The  paper  emitted  by 
these  banks  amounted,  on  a  moderate  cal- 
culation, to  a  million  of  dollars,  if  the 
imprudence  of  the  execution  bore  any  pro- 
portion to  the  indiscretion  of  the  design. 
The  debts  contracted  to  them  amounted 
tb  as  much.  Truly,  the  penalty  which  the 
chancellor's  doctrine  would  inflict,  is  enor- 
mous, and  the  objects  of  legal  vengeance 
numerous  beyond  all  example.  It  is  little 
less,  in  effect,  than  a  proclamation  of  out- 
lawry against  the  good  people  of  his  two 
chancery  districts,  in  respect  of  the  greater 
part  of  their  contracts,  during  the  time 
these  unchartered  banks  existed  among 
them. 

What  is  this  doctrine,  the  application  of 
which  to  the  cases  at  bar  I  am  resisting, 
(for  I  do  not  controvert  the  doctrine  it- 
self,) but  a  part  of  the  policy  of  the  com- 
mon law?  It  is  as  competent  to  the 
legislature,  to  alter  the  policy  of  the  com- 
mon law,  as  any  of  its  positive  institutions. 
Let  us  see,  whether  the  acts  of  the  legis- 
lature have  not  indicated  a  direct  contrary 
policy  in  the  case  of  these  unchartered 
banks. 

All  the  statutes,  being  made  in  pari  ma- 
teria, are  to  be  taken  together;  and  taking 
these  statutes  together,  I  affirm,  that  when 
the  legislature  set  about  to  suppress  the 
numerous  unchartered  banks,  which  had 
been  recently  formed,  by  its  act  of  Feb- 
ruary, 1816,(o)  it  designedly  and  wisely 
waived  all  consideration  of  the  legality  or 
illegality  of  those  institutions.  The  act  was 
altogether  prospective;  and  its  obvious 
policy  was,  to  legalize  the  unchartered 
banks,  so  far  as  to  enable  them  bona  fide 
to  close  their  transactions;  and,  by 
consequence,  to  legalize  those  trans- 

90  actions    *thcniselves;    for,   the   legis- 
lature could  never  have  intended  to 

give  time  to  close  illegal  transactions. 

The  1st  section  of  the  act  of  February, 
1816,  makes  it  unlawful,  for  any  unchar- 
tered company  then  formed  or  to  be 
formed,   to    commence   and    continue   bank 


(o)  Rev.  Code,  c.  208.  p.  111. 


operations,  from  and  after  the  commence- 
ment of  the  act  only. 

The  remainder  of  the  1st,  and  the  2nd 
section,  impose  heavy  penalties  and  for- 
feitures, for  the  violation  of  that  particular 
act  only. 

The  3rd  section  vacates  all  such  con- 
tracts between  unchartered  banks  and 
dealers  with  them,  entered  into  for  the 
benefit  of  the  banks,  as  should  be  made 
contrary  to  the  provisions  of  that  act,  but 
none  others;  not  contracts  previously  made, 
or  which  should  be  made  before  the  com- 
mencement of  the  act,  in  furtherance  of 
the  end  of  closing  their  transactions. 

The  4th  section  subjects  any  person  who 
should,  after  the  commencement  of  the 
act,  as  president,  manager  or  cashier,  sign, 
counter-sign  or  endorse  any  note  of  any 
such  unchartered  bank,  to  summary  mo- 
tion and  judgment  at  the  suit  of  the  com- 
monwealth, for  thre'e  fold  the  amount  of 
the  note;  no  penalty  is  inflicted  for  notes 
previously  emitted. 

The  5th  section  vacates  all  such  con- 
tracts for  forming  such  unchartered  bank 
companies,  as  should  be  made  after  the 
passing  of  the  act,  and  none  other. 

The  6th  section  provides,  that,  if  any 
unchartered  bank  issue  any  notes  contrary 
to  the  provisions  of  the  1st  section,  the 
holder  or  owner  of  such  notes,  should  have 
summary  remedy  by  motion,  for  the 
amount  of  such  notes,  and  fifteen  per  cent, 
damages,  against  all  or  any  of  the  mem- 
bers; but,  is  silent  as  to  all  notes  issued  not 
in  contravention  of  the  1st  section. 

The  7th  section  shuts  the  courts  of  jus- 
tice against  all  claims  and  suits  on  behalf 
of  the  unchartered  banks,  for  debts  origi- 
nating out  of  any  dealing  or  trading,  con- 
trary to  the  provisions  of  that  act. 
91  Expressio  unius  est  exclusio  *alte- 
rius.  The  courts  of  justice  were  left 
open  to  them,  as  to  all  contracts  not  made 
in  contravention  of  that  particular  statute. 

And  the  last  section  postponed  the  op- 
eration and  commencement  of  the  act  to 
the  15th  November,  1816. 

The  two  acts  of  November,  1816,(p)  re- 
citing that  fifteen  of  the  unchartered  banks 
by  name,  (the  institutions  intended  to  be 
suppressed  by  the  act  of  the  preceding  ses- 
sion,) had  proceeded  with  a  bona  fide  in- 
tention of  closing  the  transactions  of  those 
institutions,  in  conformity  of  the  provisions 
of  the  act  of  February,  1816,  but  found  it 
necessary  to  ask  more  time  for  the  same; 
therefore,  these  acts  farther  suspended  the 
act  of  February,  1816,  till  the  31st  August, 
1817.  These  acts  declare,  that  the  inten- 
tion of  the  act  of  the  preceding  session, 
was,  to  give  the  unchartered  banks  time  to 
close  their  transactions;  and  that  not  hav- 
ing given  enough,  these  give  ;"nore.  To  give 
them  time  to  close  their  transactions,  were 
vain  and  illusory,  if  they  were  meanwhile 
interdicted  by  law  from  coercing  payment 
of,  or  securing,  the  debts  due  to  them;  that 
is,  from  closing  their  transactions. 

Surely,  the  policy  of  these  law^s  was,  to 
give  the  unchartered  banks  every  opportu- 
nity of  securing  and  collecting  the  debts 
due   to   them,   in   order   to   pay   those   they 


(p)  2  Rev.  Code.  c.  209,  210.  p.  115,  116. 
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owed;  and  even  to  stimulate  them  to  the 
utmost  activity.  Surely,  the  policy  of 
these  laws  is  wholly  irreconcileable  with 
that  policy  of  the  common  law,  now 
brought  to  bear  on  these  associations,  or 
rather  with  the  forced  application  of  the 
principle,  which  would  in  effect  outlaw 
them. 

The  policy^  of  the  statutes  must  prevail. 
As  to  the  proposition,  that  it  was  not  com- 
petent to  the  legislature,  to  legalize  the 
transactions  of  these  unchartered  banks 
in  that  partial  degree,  necessary  to  cure 
the  evils  which  had  grown  out  of  them,  at 
the  same  time  that  the  cause  of  disease 
and   mischief   was   eradicated;    I    do 

92  not  mean  to  ^discuss  it,  and  in  truth 
know   not    how.      If   the    legislature 

had  given  all  these  companies  a  charter, 
confirming  their  articles  of  association,  and 
legalizing  their  transactions  from  the  be- 
ginning to  the  full  extent  and  term  of 
their  original  protection,  I  could  not  have 
heard  without  surprise,  a  denial,  or  the 
le,ast  doubt,  of  its  competency  to  make 
such  enactments,  and  to  bind  the  citizens, 
and  the  courts  of  the  commonwealth,  to 
respect  and  enforce  them. 

If  I  am  right,  the  judgment  in  the  case 
of  Wilson  and  Neale  v.  Spencer,  must  be 
affirmed.  The  decree  in  Snyder  v.  Dailey, 
must  be  reversed,  and  the  cause  remanded 
to  be  matured  for  a  hearing  on  its  merits; 
for,  it  is  agreed  on  all  hands,  that  it  is  not 
ripe  for  a  decision  on  its  merits  now.  And 
the  decree  in  McGuire  v.  Ashby  and  al. 
must  be  reversed,  and  the  injunction  dis- 
solved. 

Tucker,  in  reply.  In  these  cases  I  main- 
tain no  inconsistent  propositions.  I  con- 
tend that  contracts  made  with  the 
unchartered  banks  were  void;  and  that 
therefore  Ashby*s  deed  of  trust,  which 
was  no  bank  transaction,  takes  preference 
of  McGuire's,  which  was  one.  I  contend 
aho,  that  Snyder  is  entitled  to  relief  on 
principles  of  public  policy,  and  that  his 
contract  w^ith  the  bank  is  not  only  void,  but 
that  a  court  of  equity  will  declare  it  so. 
In  both  cases,  therefore,  I  seek  to  avoid 
the  bank  contract. 

That  the  unchartered  banks  were  illegal 
associations,  is  admitted  by  Mr.  Leigh. 
He  could  not  have  done  otherwise.  The 
act  of  1805  had  prohibited  the  circulation 
of  private  bank  notes.  If  to  put  one  note 
in  circulation,  was  illegal,  to  associate  for 
the  circulation  of  thousands,  must  have 
been  so.  The  banks  were  therefore  un- 
lawful institutions.  But,  it  is  of  some  im- 
portance to  dwell  on  the  character  of 
their  infraction  of  the  law.  It  was  an 
usurpation  of  one  of  the  most  valuable 
prerogatives  of  the  sovereign  power;  the 
power  of  regulating  the  circulating  me- 
-iium.  The  history  of  the  last  ten  years 
has  proved  the  importance  of  guarding 
this  power  with  jealous  circumspec- 

93  tion;   *and   if  the   courts   can   throw 
before  it  the  shield  of  the  judiciary, 

it  is  wise  and  politic  to  do  so.  The  diffi- 
culty of  suppressing  associations  of  this 
description,  furnishes  additional  motives 
for  firmness  in  the  exercise  of  those,  ju- 
dicial  functions,    which    may    cripple    and 


destroy  them.  The  consideration  that 
many  very  honourable  and  upright  men 
may  have  been  concerned  in  them  fur- 
nishes no  reason  for  relaxing  the  rules  of 
law.  Of  all  illegal  establishments,  large 
monied  institutions  of  this  kind,  are  most 
dangerous.  Operating  upon  the  purse, 
their  influence  is  all  powerful.  Lending 
their  paper  to  the  needy,  the  needy  be- 
come their  instrume'nts  in  forcing  into  cir- 
culation, a  currency  which  is  reprobated  by 
the  laws.  Soon,  every  man  within  their 
sphere,  becomes  in  some  way  or  other,  an 
accomplice.  Every  man  in  the  ordinary 
transaction  of  business,  has  been  compelled 
to  receive  and  to  pay  away  the  illegal  pa- 
per which  has  driven  all  other  from  circu- 
lation. Thus  no  grand  jury  can  be  found 
to  prevent;  no  attorney  to  prosecute;  no 
jury  to  convict  of  an  offence,  of  which  all 
arc  equally  guilty.  The  influence  ac- 
quired, is  moreover  dangerous  and  alarm- 
ing. Public  opinion  is  affected,  and  in 
its  turn,  affects  the  legislative  body.  The 
general  assembly  is  besieged  by  the  advo- 
cates of  the  banks,  and  but  for  the  exemp- 
tion from  similar  influence  in  other  parts 
of  the  state,  we  should  have  had  an  act 
legalising  all  these  institutions.  In  fine, 
defeat  in  these  efforts  has  been,  by  many, 
believed  to  have  originated  a  plan  for  al- 
tering the  constitution.  It  may  well  be 
said,  therefore,  that  such  establishments 
are  illegal  and  dangerous,  and  if  the  evil  be 
a  disease  of  the  body  politic,  it  requires  so 
much  the  more  vigorous  treatment  for  its 
cure. 

What  then  are  the  remedies  which  the 
law  has  provided  for  such  a  state  of  things? 
What  are  its  provisions  for  its  own  vindi- 
cation? Penalties  for  violation,  and  the 
vacating  illegal  contracts.  The  first  are 
evaded.  The  latter  remedy  alone  remains. 
Shall  this,  too,  be  laid  aside,  and 
94  *these  dangerous  inroads  upon  the 
law  passed  by  without  notice?  By 
no  means.  The  more  extensive  the  mis- 
chief, the  more  necessity  for  vigour.  Nei- 
ther reason  nor  authority,  justifies  Mr. 
Leigh's  distinction,  that  what  will  be  pun- 
ished as  a  sin  in  a  few  individuals,  will  be 
overlooked  because  it  is  committed  by 
thousands.  Indeed  for  this  "disease  of 
the  body  politic,"  as  it  is  called,  there  is 
no  more  appropriate  remedy,  than  the  re- 
fusal to  hear  the  offender  in  the  courts  of 
justice.  Nothing  brings  home  to  our  bo- 
soms the  necessity  of  law,  more  than  the 
inconvenience  of  being  denied  its  assist- 
ance. The  operation  of  «uch  a  penalty  is 
also  silent,  though  effectual.  Heavy  pen- 
alties to  be  inflicted  by  criminal  prosecu- 
tions, either  are  not  enforced,  or  produce 
heart-burnings  and  discontent,  and  some- 
times revolution  or  revolt.  But  he,  who 
has  disregarded  the  law,  cannot  complain, 
that  the  law  will  not  help  him. 

In  consonance  with  these  principles,  we 
find  that  suits  cannot  be  maintained  on  a 
contract  against  the  policy  of  law.  Is  it 
reasonable,  that  a  court  organized  to  exe- 
cute the  law  should  assist  in  breaking  it? 
If  a  party  commence  a  suit  on  an  illegal 
contract,  will  the  court  assist  him  if  that 
appears   by   his   declaration?     Or  if  it   ap- 
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pears  by  the  plea,  is  it  not  the  same  in 
principle?  Or  if  the  wrongdoer  has  ob- 
tained the  advantage  in  a  court  of  law,  by 
hiding  the  real  character  of  the  transaction 
under  a  trustee's  name,  shall  even  a  court 
of  equity  refuse  its  aid  in  vacating  the  con- 
tract and  vindicating  the  law?  By  no 
means.  Authority  concurs  with  the  rea- 
son of  the  thing  in  supporting  the  negative. 
Thus,  a  court  of  law  will  not  aid  the 
plaintiff  who  seeks  to  enforce  an  illegal 
contract  whether  in  restraint  of  trade  or 
marriage,  or  in  cases  of  smuggling,  &c, 
&c;(q)  and  the  rule  in  a  court  of  law  is 
laid  down  explicitly  to  that  eflFect.(r) 
A  court  of  equity  too  will  lend  its 
aid.(s)       And  the  objection  of  par- 

95  ticeps     *criminis     never    prevails,  (t) 
For,  relief  is  given  not  to  the  party, 

but  to  the  public  through  him.(u)  These 
cases  in  equity  are  decisive  that  Snyder 
should  have  been  relieved.  The  order  of 
dissolution  in  that  case  must  therefore  be 
reversed;  for  Snyder  was  not  pari  de- 
licto, (v)  He  was  entitled  to  credit  at 
least,  (w) 

But  it  will  be  objected,  that  it  is  iniqui- 
tous that  he  who  has  borrowed  the  money 
should  not  return  it.  The  law  abounds 
with  such  instances.  Such  are  usury  cases; 
money  lent  to  game  with,  the  proceeds  of 
sales  of  Lottery  tickets,  goods  sold  to  be 
smuggled,  and  various  others  in  none  of 
which  can  the  wrong-doer  recover  even 
what  in  justice  may  seem  his  due. 

If  the  contracts  made  with  the  bank 
are  illegal,  it  follows  from  the  authorities 
cited,  that  they  may  be  avoided  by  plea 
or  relieved  against  in  equity. 

But  they  were  illegal,  for  the  contract 
was  in  effect  that  the  dealer  should  give 
his  note  and  the  bank  their  notes.  His 
part  of  the  contract  is  void,  if  the  transac- 
tion is  illegal.  Now,  the  illegality  is  clear 
in  itself  and  is  established  by  Holt's  opin- 
ion, (x)  "that  every  contract  made  about 
any  matter  or  thing  which  is  prohibited  is 
void." 

But  Mr.  Leigh  depicts  in  strong  colours, 
the  general  ruin  which  would  be  produced 
by  the  application  of  these  doctrines  to  so 
extensive  "a  disease  of  the  body  politic." 
These  evils  would  not  result  from  the 
principles  for  which  I  contend.  They 
would  flow  indeed  from  the  chancellor's 
doctrine  of  refusing  relief  against  these 
contracts,  and  denying  to  parties  even 
their  just  credits  in  their  transactions  with 
the  banks.  But,  if  dealers  with  the  bank 
are  permitted  to  enforce  their  just  credits 
and  even  to  get  relief  against  their  whole 
debts,  the  few  individuals  concerned  in 
the   banks   alone   would   suffer,   and 

96  they     could     not     *justly    complain. 
Thus  too,  the  loss  would  fall  upon 

the  proper  person.  This  system  of  meas- 
ures would  not  be  liable  to  the  objection 
justly  imputed  to  the  chancellor's  opinion 
in  the  case  of  Snyder  and  Dailey,  in  which 


(q)  8  T.  R  17.  454;  4  T.  R.  4«J:  5  T.  R.  509. 

(r)  8  Bos.  and  Pull.  Lord  Alvanley.  pasre  84. 

<s)  8  P.  Wms.  801 ;  Talbot.  140. 

(t)  Ambler.  482. 

(u)  1  Brown.  125:  0  Vez.  298:  11  Vez.  588. 

<v)  1  Hen.  and  Man.  Austin  and  Winston. 

<w)  8  Vez.  jr.  812. 

<z)  Cartbew.  852;  Approved.  1  Taunton.  186. 


the  rule  laid  down  would  place  unchar- 
tered banks  in  a  better  situation  than 
others,  and  enable  them  to  practice  frauds 
by  refusing  credits. 

Here,  however,  we  shall  doubtless  meet 
again  with  the  objection,  that  it  is  une- 
qual to  permit  the  banks  to  be  sued,  but 
not  to  sue.  But,  the  diversity  is,  that  we 
permit  suits  to  vacate  the  contract,  and 
only  reject  those  which  would  enforce 
them.  Thus  far,  the  supposed  inequality 
is  sustained  throughout  all  the  cases  cited. 
We  are  told,  too,  that  the  tendency  of 
the  doctrine  is  to  render  the  vicious  circu- 
lation more  vicious.  That  danger  is  not 
now  to  be  apprehended,  for  that  circula- 
tion has  entirely  disappeared.  And  as  to 
the  future,  it  never  can  arise;  for,  if  the 
court  pursues  this  policy,  (so  long  the  pol- 
icy of  the  common  law,)  there  never  can 
be  another  unchartered  bank.  Men  will 
not  be  mad  enough  to  lend  out  money 
which  they  cannot  recover;  and  even  if 
such  should  be  found,  they  could  not  force 
their  paper  into  circulation,  when  eveor 
one  must  see  their  inevitable  bankruptcy 
in  prospect.  Had  these  principles  been 
familiarly  known,  those  banks  would  never 
have  been  created. 

Considering  that  the  banks  have  been 
composed,  in  a  great  degree,  of  innocent 
persons,  it  is  indeed  matter  of  consolation 
to  reflect,  that  the  adherence  to  the  prin- 
ciples of  the  law  will  produce  no  extensive 
ill.  They  have,  with  but  few  exceptions, 
honorably  wound  up  their  concerns. 

I  come  next  to  the  acts  of  1816.  They 
may  be  considered  together;  for,  the  last 
is  a  mere  suspension  of  the  first,  and 
passed  on  the  very  day  the  first  had  at 
first  been  intended  to  commence.  The  first 
act,  made  with  a  view  to  put  down  the 
banks,  contains  superadded  penalties  and 
superadded  prohibitions  also.  And  this  is 
all  it  does  contain.  But,  as  the  pen- 
97  alties  were  very  heavy,  and  *if  they 
attached  at  all,  would  forfeit  to  the 
commonwealth  all  the  bank  funds;  the  act 
itself  was  suspended  in  its  operation,  first 
until  November,  1816,  and  then  till  August, 
1817.  There  is  not  a  word  of  the  repeal  or 
suspension  of  the  act  of  1805.  Can  this, 
then,  be  supposed  to  be  suspended  by  the 
mere  suspension  of  the  superadded  penal- 
ties and  prohibitions?  It  would  be  against 
every  principle  of  fair  construction.  If, 
indeed,  there  had  been  a  clause  suspending 
the  act  of  1805,  that  clause  would  itself 
have  been  suspended,  as  the  act  was  not 
to  commence  until  August,  1817.  Thus  it 
could  not  possibly  have  had  the  operation 
contended  for,  of  suspending  the  act  of 
1805,  from  February,  1816,  till  August,  1817. 
But  suppose  it  had.  Then  during  that  time 
there  would  have  been  no  law  against 
emitting  private  bank  notes;  or,  if  the  act 
was  to  be  considered  as  suspended  only 
as  to  these  banks,  then  they  might  law- 
fully have  issued  as  many  as  they  pleased 
in  the  interval.  Could  the  legislature,  in 
passing  the  act  "more  effectually  to  pre- 
vent the  circulation  of  private  bank  notes," 
have  intended  this?     Impossible! 

The  act  of  1805  was  then  in  full  force 
between  the  passage  of  the  act  of  Fcbru- 
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ary,  1816,  and  the  month  of  August,  1817; 
and  if  so,  the  consequences  of  contracts 
against  its  policy  must  follow. 

The  preamble  of  the  latter  acts  is  re- 
ferred to,  to  shew  that  the  legislature  in- 
tended to  give  time.  But  it  has  long  been 
settled,  that  it  is  not  proper  to  grope  amid 
the  darkness  9f  an  obscure  preamble,  for 
the  interpretation  of  an  act  plain  in  it- 
self. The  question,  indeed,  is  not  about  the 
meaning  of  the  act,  which  is  perfectly 
plain,  but  about  its  effect  in  suspending 
the  operation  of  a  former  law.  This  ques- 
tion is  one  of  judicial  principle,  not  one 
of  interpretation  which  can  be  illustrated 
by  the  preamble  of  an  act  in  no  wise 
doubtful. 

If  I  am  right,  then,  in  these  principles, 
the  case  of  McGuire  and  Ashbv  should 
be  affirmed,  and  that  of  Snyder 
98  *and  Dailey  reversed  in  toto,  with 
directions  to  perpetuate  the  injunc- 
tion for  the  whole  sum;  or,  if  the  court 
will  not  go  thus  far,  we  must  at  least  have 
our  credits  allowed  in  that  case. 

JUDGE  ROANE,  delivered  the  opinion 
of  the  court:* 

Wilson  y,  Spencer. 

This  is  an  action  of  debt,  brought  in 
the  county  court,  by  the  appellee,  upon  a 
single  bill.  The  defendants  pleaded  two 
pleas,  stating,  in  substance,  that  that  bill 
was  given  to  the  president  of  an  unchar- 
tered bank,  established  contrary  to  the 
provisions  of  the  statutes  in  such  case 
made  and  provided,  and  that  it  was  given 
in  consideration  of  bank  notes,  emitted  by 
the  said  bank,  in  equal  violation  of  those 
statutes.  These  pleas  were  demurred  to, 
and  the  facts  therein  stated,  are  conse- 
quently admitted.  The  county  court  gave 
judgment  for  the  plaintiff,  on  the  demur- 
rer, and  that  judgment  was  affirmed  by 
the  superior  court:  from  which  judgment 
of  affirmance,  an  appeal  waa  taken  to  this 
court. 

It  is  not  easy  for  this  court  to  perceive 
on  what  grounds  this  judgment  can  be 
justified:  although  the  act  of  February 
24th,  1816,(y)  was  not  in  force,  when  this 
bill  was  given,  the  act  of  1805  was,(z)  and 
the  bill  was  given  for  a  consideration  ut- 
terly prohibited  by  that  act.  It  was  given 
for  a  consideration,  prohibited  under  se- 
vere penalties:  and  the  cases  cited  for  the 
appellant,  incontestibly  prove,  that  any 
contract  founded  on  an  act  forbidden  by 
a  statute,  under  a  penalty,  is  void,  although 
it  be  not  expressly  declared  to  be  so;  and 
that  no  action  lies  to  enforce  it.  Whatever 
might  be  said,  in  relation  to  an  ac- 
99  tion  *brought  to  recover  the  amount 
of  the  bank  notes,  given  as  the  con- 
sideration of  this  bill,  in  favor  of  the 
holder  against  the  bank;  in  favor,  as  might 
be  argued,  of  an  innocent  endorsee,  or 
holder  of  the  said  notes;  it  is  clear,  that 
no  action  will  lie,  on  a  bond  given  to  se- 
cure the  payment  thereof,  in  favor  of  the 


*The  counsel  moved  for  a  re-hearlnff  of  these 
causes,  and  the  court,  after  having  had  the  motion 
some  Ume  under  consideration,  expressed  them- 
selves satisfied  with  the  decision.— Note  In  Original 
Edition. 

(V)  2  Rev.  Code.p.  ill.    ^   ^  ,  ^ 

(x)  8  Rev.  Code.  p.  ill,  ch.  207,  {  2. 


bank,  the  party  more  emphatically  offend- 
ing against  the  policy  of  the  act.  It  is 
this  last  mentioned  party,  who  is  now  ask- 
ing the  court  to  give  its  aid  to  violate  the 
provisions  of  an  act  of  great  public  policy 
and  utility.  There  can  be  no  ground  for 
such  a  pretension,  unless  we  consider  the 
act  of  1805,  as  repealed  at  the  time,  and 
as  having  no  binding  force  or  authority. 
In  relation  to  a  law  of  this  importance 
and  character,  and  of  such  long-standing 
in  our  code,  we  ought  not  lightly  to  imply 
such  a  repeal.  It  should  be  shewn  to  be 
repealed,  either  expressly,  or  by  a  strong 
and  necessary  implication.  The  only 
ground,  on  which  that  inference  is  at- 
tempted to  be  supported,  in  this  case, 
arises  from  the  suspension  of  the  act  of 
February  24th,  1816.  That  act  was  addi- 
tional to  that  of  1805,  and  created  further 
Cenalties  and  forfeitures  for  its  infraction: 
ut  it  left  the  act  of  1805,  in  full  force. 
In  making  a  further  declaration,  in  the 
act  of  1816,  that  notes,  bills  &c.  issued  con- 
trary to  its  provisions,  should  be  null  and 
void,  it  cannot  be  inferred,  that  those  made 
contrary  to  the  act  of  1805,  are  valid. 
The  suspension  of  the  former  act  does 
not  necessarily  carry  with  it,  the  repeal  or 
suspension  of  the  latter:  nor  did  a  partic- 
ular provision  of  the  act  of  1816,  §  7,  spe- 
cially prohibiting  suits,  by  the  banks 
therein  contemplated,  interfere  with  sim- 
ilar prohibitions,  resulting  on  general  prin- 
ciples of  law,  from  the  inhibitions 
contained  in  the  act  of  1805.  A  suspen- 
sion of  the  act  of  1816,  therefore,  did  not 
suspend,  repeal,  or  interfere  with,  the  pro- 
visions of  the  act  of  1805:  nor  does  a 
recognition  contained  in  the  suspending 
act,  of  a  right  in  the  banks,  therein-men- 
tioned, to  close  their  transactions,  in 
conformity '  with  the  provisions 
100  *of  the  act  of  1816,  annul  or  apply 
to  the  prohibitions  contained  in  the 
act  of  1805.  That  suspension  left  the  banks 
aforesaid,  on  the  ground  they  occupied, 
before  the  passage  of  the  act  suspended; 
but  did  not  place  them  in  a  better  situa- 
tion; and,  far  less,  as  was  argued,  did  it 
legalize  and  charter  those  associations. 
It  left  those  banks  free  to  arrange  their 
matters,  if  they  could,  without  suit:  and 
unaffected  by  the  severe  and  additional  re- 
straints and  penalties,  of  the  act  of  1816. 
It  did  not  mean  to  interfere  with  the  orig- 
inal act,  when  it  only  purported  to  sus- 
pend in  part  another  act,  more  effectually 
to  suppress  the  circulation  of  notes,  emitted 
by  unchartered  banks.  The  suspension 
only  operated  up  to  the  point,  embraced 
by  the  last  act,  and  did  not  go  beyond  it. 
Under  the  admission,  that  the  prohibi- 
tion in  the  act  of  1805  is  not  repealed,  the 
counsel  for  the  appellee  concedes,  that  in 
regard  to  individual  cases,  the  law  would 
be  decided  against  him:  but  he  claims  an 
exemption  for  his  clients,  on  the  ground 
of  the  extent  of  this  confederacy  to  in- 
fringe the  laws,  and  of  what  he  is  pleased 
to  call,  a  disease  of  the  body-potitic. 
There  may  be  cases,  in  which  the  stilt 
voice  of  the  law  may  not  be  heard,  nor 
the  power  of  the  civil  officer  be  competent 
to  execute  its  judgments.     That,  however,. 
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is  an  extreme  case,  partakes  of  the  nature 
of  a  revolution,  and,  in  point  of  magnitude, 
is  not  shewn  to  exist  in  the  case  before  us. 
But  where  would  gentlemen  draw  the  line 
in  such  cases?  We  know  of  no  such 
boundary  in  the  case  before  us.  All  that 
we  know,  is,  that  certain  associations  of 
individuals  have  set  themselves  up,  in  open 
violation  of  the  laws,  to  exercise  a  high 
function  of  sovereignty,  at  most  only  con- 
fided to  the  power  of  the  legislature. 

We  are,  therefore,  unanimously  of  opin- 
ion, that  the  judgment,  in  this  case,  is  er- 
roneous,  and   that   it   should   be   reversed, 

and  entered  for  the  appellants. 
101  *McGuire  v.  Ashby. 

On  the  general  grounds  of  our 
decision,  in  the  case  of  Wilson  v.  Spencer, 
we  are  of  opinion  to  affirm  the  decree. 
There  is,  in  principle,  no  difference  be- 
tween the  two  cases;  except  that,  in  the 
present,  the  interposition  is  by  a  court  of 
equity.  That  court,  as  well  as  a  court 
of  law,  will  interfere  to  prohibit  the  effect 
of  contracts,  made  in  violation  of  laws, 
enacted  for  the  public  good.  The  cases 
cited  fully  support  this  position,  and  are 
entirely  satisfactory.  The  decree  is  to  be 
affirmed. 

Snyder  v.  Dailey. 

The  dissolution  of  the  injunction  in  this 
case,  gives  full  effect,  on  the  part  of  a 
court  of  equity,  to  a  contract  ^entered  into, 
in  open  violation  of  the  law.  It  could  only 
be  pretended  to  be  right,  to  repel  the 
plaintiff  from  that  forum,  on  the  ground 
that  he  is  equally  guilty  with  the  defend- 
ant. That  principle  is  not,  however,  ad- 
mitted to  apply  to  cases  in  which  the  act 
complained  of,  is  interdicted  by  the  posi- 
tive provisions  of  a  statute;  and  in  which 
the  commonwealth,  whose  policy  is  thus 
violated,  may  be  considered  as  the  real 
party.  Besides;  there  may  not  be  par  de- 
lictum, in  this  case.  The  person  who 
merely  takes  the  notes  of  an  unchartered 
bank  in  payment,  may  not  be  considered 
so  highly  culpable,  as  the  institution  which 
issues  them;  and  besides,  his  necessities 
may  have  occluded  his  freedom  of  will. 
If  this  objection  does  not  lie  in  relation  to 
contracts  expressly  declared  void  by  stat- 
ute, neither  does  it,  as  to  such  as  are  con- 
clusively held  to  be  so,  by  being  prohibited 
under  penalties.  The  cases,  referred  to  in 
the  argument,  shew  that  the  contracts  are 
void  in  the  last  case,  as  well  as  in  the  first. 

We  are  of  opinion  to  reverse  the  decree, 
and  perpetuate  the  injunction. 


102      *Beverley  v.  Ellis  &  Allan,  and  Others.* 

March,  1822. 

DeedB-Recordation-When  It  Takes  Effect. t— Where  a 
deed  Is  duly  proved  or  acknowledsred.  and  ordered 
to  be  recorded,  and  left  with  the  clerk  for  that 

♦For  sequel  of  principal  case,  see  Beverley  v. 
Ellis.  10  I^eifiTh  1. 

tDeeds— Recordation— When  It  Takes  Effect.— The 
principal  case  has  been  cited  and  the  propositions 
laid  down  in  Its  syllabus  have  been  approved  in  Old 
Dominion  Granite  Co.  v.  Clarke.  28  Gratt.  620;  Shad- 
rack  V.  Woolfolk,  82  Gratt  713;  Davis  v.  Beazley,  75 
Va.  493.  495;  Va.  B.  &  L.  Co.  v.  Glenn,  99  Va.  470. 
89  S.  E.  Rep.  18(J.  In  this  last  case  (Va..  etc..  Ins.  Co. 
V.  Glenn.  99  Ga.  470.  89  S.  E.  Rep.  136)  It  is  said:  "The 
decision  in  that  case  has  been  often  cited  by  this 
court,  and  Is  quoted  from  by  Burks,  J.,  in  Davis  v. 


purpose,  it  shall  be  considered  as  recorded  from 
that  time,  althoufirh  it  may  never,  in  fact,  be  re« 
corded,  but  is  lost  by  the  neg-lig-ence  of  the  clerk 
or  other  accident. 
Same— Same— 5ane.— Therefore  a  deed,  under  such 
circumstances,  will  be  preferred  to  a  subsequent 
deed,  which  has  been  duly  recorded,  even  al- 
thoufirh  the  party  to  such  subsequent  deed  may 
not  have  had  notice  of  the  prior  deed. 

Appeal  from  the  superior  court  of  chan- 
cery for  the  Richmond  district. 

Peter  R.  Beverley  filed  his  bill  in  that 
court,  setting  forth,  that  Carter  Beverley 
conveyed  to  him  a  tract  of  land  containing 
five  hundred  acres  in  Culpeper  county,  by 
deed  of  bargain  and  sale,  on  the  day 

of  January,  1808;  and  on  the  18th  day  of 
the  same  month,  acknowledged  the  same 
in  the  county  court  of  Culpeper,  when  the 
said  deed  was,  by  the  sj>id  court,  ordered 
to  be  recorded,  and  was  left  with  the  clerk 
for  that  purpose;  that  before  the  said  deed 
was  actually  recorded,  it  was  lost  or  de- 
stroyed by  the  negligence  of  the  said  clerk, 
and  cannot  now  be  found:  that  after  the 
18th  day  of  January  aforesaid,  the  said 
Carter  Beverley  conveyed  the  same  land 
to  Charles  Copland  and  William  C.  Wil- 
liams in  trust  for  the  purpose  of  securing 
the  payment  of  certain  sums  of  money  to 
Ellis  and  Allan,  merchants:  that  the  said 
land  has  been  since  sold  under  the  said 
deed  of  trust,  and  Ellis  and  Allan  became 
the  purchasers:  that  Ellis  and  Allan  had 
notice  of  the  complainant's  title,  before 
the  sale  under  the  deed  of  trust  aforesaid. 
He  therefore  prays,  that  Carter  Beverley 
and  Ellis  and  Allan  may  be  decreed  to 
convey  the  said  tract  of  land  to  him. 

Ellis  and  Allan  filed  their  answer,  giving 
an  account  of  the  manner  in  which  the 
debt  arose  between  them  and  Carter  Bev- 
erley: that  to  secure  this  debf,  the 
103  deed  of  trust  *mentioned  in  the  bill 
was  executed:  that  they  had  no 
knowledge  or  suspicion,  that  there  was 
any  claim  or  pretended  claim  whatever  by 
any  person  or  persons  to  the  said  land, 
except  the  dower  right  of  Mrs.  Catlett,  and 
never  heard  of  the  complainant's  claim, 
until  the  land  was  advertised  for  sale:  that 
the  sale  was  postponed  in  consequence  of 
an  advertisement  in  the  name  of  Peter  R. 
Beverley,  announcing  to  the  public  his 
claim,  and  cautioning  them  against  pur- 
chasing the  land:  that  they  made  diligent 
enquiry  in  all  the  offices  where  the  said 
deed  must  be  recorded,  and  found  that 
there  was  no  deed  for  the  said  land  to  the 
complainant,  nor  any  paper  shewing  him 
to  have  any  title:  that  thereupon  the  land 


Beazley,  75  Va.  491.  who  add  that  if  the  deed  is  duly 
admitted  to  record,  notice  in  contemplation  of  law 
is  thereby  sriven  as  effectually  as  if  it  had  been 
spread  on  the  deed  book,  and  the  certificate  of  the 
clerk  written  on  the  deed  that  it  has  been  so  ad- 
mitted to  record  is  evidence  of  the  fact.  The  ad- 
mission to  record  is  in  law  notice  of  the  deed  to  the 
world.  For  this  purpose  the  admission  to  record  Is 
effectual,  though  the  clerical  act  of  spreadincr  the 
instrument  in  extenso  on  the  deed  book  be  never 
performed." 

As  bearincr  on  the  lesral  effect  and  force  to  be 
given  to  an  endorsement  of  the  recorder  or  clerk  on 
a  deed  as  to  its  reception  and  admission  to  record, 
the  principal  case;  Carper  v.  McDowell.  5  Gratt.  212 : 
Horsley  v.  Garth,  2  Gratt  471;Harklns  v.  Forsyth. 
11  Leifirh  294;  Taliaferro  v.  Pryor,  12  Gratt.  277.  and 
Vaughn  v.  Com.,  17  Gratt.  886,  are  cited  in  Burley 
V.  Weller,  14  W.  Va.  278. 

The  principal  case  is  also  cited  in  Cunningham  v. 
Smithson.  12  Leigh  64. 
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was  again  advertised  for  sale,  under  the 
trust  deed,  and  another  notifics^tion  was 
issued  by  the  complainant,  like  the  first; 
and  at  the  sale,  the  defendants  became  the 
purchasers,  and  received  a  deed  from  the 
acting  trustee.  They  therefore  conceive 
themselves  to  be  innocent  purchasers, 
without  notice,  and  for  a  valuable  consid- 
eration, &c. 

The  deposition  of  Munford  Beverley 
proves,  that  Carter  Beverley  executed  a 
deed  to  Peter  R.  Beverley,  for  the  tract 
of  land  aforesaid.  William  Broaddus,  who 
was  deputy  clerk  of  John  Jamieson,  clerk 
of  the  county  of  Culpeper,  states,  that  on 
the  18th  day  of  January,  1808,  a  deed  was 
acknowledged  from  Carter  Beverley  to 
Peter  R.  Beverley,  as  appears  by  the  min- 
ute book  of  the  said  court,  in  the  hand 
writing  of  the  deponent.  He  further  says, 
that  he  believes,  that  the  said  deed  con- 
veyed two  tracts  of  land  to  the  said  Peter 
R-  Beverley,  lyine  on  Mountain  Run,  in 
the  said  county:  that,  before  the  said  deed 
was  copied  into  the  record  book,  he  be- 
lieves it  was  taken  from  the  said  office, 
privately,  by  some  person  to  him  unknown: 
that  a  diligent  search  has  been  made  for 
it,  but  it  has  never  been  found. 

The  chancellor  dismissed  the  plaintiffs 
bill,    and    the     plaintiff    appealed   to    this 

court. 
104  *Stanard,  for  the  appellant,  con- 
tended, that  according  to  the  act  for 
"regulating  conveyances," (a)  the  appellant 
had  done  every  thing  incumbent  on  him, 
to  give  his  deed  the  privileges  of  a  re- 
corded deed.  The  condition  contained  in 
the  law,  "and  be  lodged  with  the  clerk  of 
such  court  to  be  there  recorded,"  has  been 
literally  complied  with.  The  fourth  sec- 
tion of  the  act  must  be  construed  so  as  to 
make  it  consistent  with  the  first.  If  it 
should  be  understood  to  make  the  actual 
recording  an  essential  prerequisite,  instead 
of  the  being  lodged  with  the  clerk  to  be 
recorded,  the  two  sections  will  be  at  vari- 
ance with  each  other.  But,  the  qualifica- 
tion in  the  fourth  section,  "according  to 
the  directions  of  this  act,"  plainly  refers 
to  the  first  section,  which 'declares  that  it 
will  be  sufficient  for  the  party  to  lodge 
the  deed  with  the  clerk  to  be  recorded. 
When  the  party  has  lodged  the  deed  with 
the  clerk,  he  has  done  all  in  his  power. 
The  deed  is  no  longer  under  his  control; 
and  it  depends  upon  the  clerk,  whether  it 
shall  be  recorded  or  not.  It  would  be 
highly  unjust  to  make  the  party  suffer  for 
the  negligence  of  the  clerk.  If  the  oppo- 
site doctrine  shall  prevail,  the  effectual 
recording  will  depend,  not  upon  the  time 
of  acknowledgment,  but  upon  the  time 
when  the  clerk  might  find  it  convenient  to 
record  it.  This  would  place  the  rights  of 
land-holders,  upon  a  very  precarious  foot- 
ing. 

Wickham,  for  the  appellee,  admitted  the 
correctness  of  the  position,  that  Peter  R. 
Beverley  was  only  required  to  lodge  the 
deed  with  the  clerk  to  be  recorded.  But 
the  deed  must  be  recorded  at  some  time  or 
other,  to  give  a  party  the  benefit  intended 
by  the  act  of  Assembly.     This  is  the  im- 


(a)  1  Rev.  code,  p.  IW.  «  1,  old  edition. 


port  of  the  4th  and  8th  sections  of  the  act. 
By  this  construction,  the  supposed  vari- 
ance between  the  1st  and  4th  sections  is 
avoided.  The  first  section  declares  that 
it  will  be  sufficient  to  lodge  the  deed 

105  with  the  clerk;  the  4th  *section  says 
it  must  be  recorded.     Both  sections 

must  have  their  full  meaning,  if  it  be  pos- 
sible; and  this  can  only  be  done  by  suppos- 
ing that  the  legislature  meant,  tjiat 
although  it  is  sufficient  if  the  deed  be 
lodged  with  the  clerk,  yet  that  it  must  be 
recorded  at  some  time  or  other  afterwards. 
Here  the  deed  in  question  never  has  been 
recorded  and  never  can  be.  The  act  is 
positive  and  not  to  be  evaded  by  any  rea- 
sons of  expediency.  The  minute  made  by 
the  clerk  does  not  give  notice  of  any  par- 
ticular quantity  of  land,  and  the  boundaries 
and  situation  are  left  quite  uncertain.  But 
upon  general  equitable  principles,  the  case 
is  with  the  appellees.  They  are  defendants 
and  innocent  purchasers.  Where  equity 
is  equal,  the  parties  will  be  left  to  their 
remedy  at  law.  But  in  point  of  fact,  there 
is  no  proof  that  this  land  was  ever  con- 
veyed to  Peter  R.  Beverley.  Even  if  this 
were  proved,  there  was  fraud  in  Peter  R. 
Beverley,  in  not  securing  his  title  by  a  lis 
pendens;  which  might  easily  have  been 
done,  as  Ellis  and  Allan's  deed  was  made 
two  years  after  the  acknowledgment.  Be- 
sides this,  the  appellant  has  a  clear  remedy 
against  the  clerk.  He  has  therefore  mis- 
taken his  remedy. 

Stanard,  in  reply,  enforced  his  construc- 
tion of  the  act  of  assembly,  by  referring 
to  the  Revisal  of  1819,  which  has  inserted 
in  the  4th  section  of  the  old  act,  the  words 
"lodged  with  the  clerk,  &c."  which  explain 
the  meaning  of  the  old  act,  and  remove 
the  whole  foundation  of  Mr.  Wickham's 
reasoning.  The  assumption  that  Ellis  and 
Allan  are  innocent  purchasers,  is  nothing 
but  a  petitio  principii.  If  the  acknowledg- 
ment of  the  deed  and  lodging  it  with  the 
clerk,  is  equivalent  to  actual  recording,  it 
is  notice  to  the  world,  and  Ellis  and  Allan 
must  be  affected  with  that  notice.  The 
minute  of  the  clerk  gives  sufficient  notice 
to  a  subsequent  purchaser  to  put  him  upon 
inquiry.  Peter  R.  Beverley  was  not  guilty 
of  laches,  because  it  was  not  his  duty  to 
inquire  at  the  office,  whether  the  deed  was 
recorded  or  not.    As  to  the  argument 

106  that  the  clerk  is  *responsible  to  the 
appellant,  it  is  of  no  force,  since  he 

would  be  equally  responsible  to  the  appel- 
lees. And  it  is  at  least  doubtful,  whether 
he  would  be  liable  for  an  accident  which 
did  not  proceed  from  negligence  or  mis- 
conduct. This  is  a  plain  case  for  equitable 
jurisdiction.  The  lost  deed  can  only  be  set 
up  by  a  court  of  equity. 

JUDGE  BROOKE,  delivered  the  opin- 
ion of  the  court:* 

The  court  is  of  opinion,  that  on  a  sound 
construction  of  the  act  entitled  "an  act 
regulating  conveyances,"  and  upon  the 
facts  in  the  record  in  relation  to  the  deed 
in  question,  the  appellees  had  that  con- 
structive notice  of  the  prior  right  of  the 
appellant  to  the  land  sold  under  the  deed 
of  trust,  which  that  act  affords  to  the  sub- 
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sequent  purchasers,  when  its  provisions 
are  complied  with.  The  certificate  of  the 
clerk  that  the  deed  was  acknowledged  and 
ordered  to  be  recorded,  and  the  fact  proved 
by  his  deposition,  that  it  was  lodged  with 
the  clerk  to  be  recorded,  which  is  also  to 
be  inferred  from  the  entry  on  the  record, 
was,  on  the  part  of  the  appellant  a  full 
compliance  with  the  first  section  of  that 
act;  and  the  court  can  perceive  nothing  in 
the  fourth  section,  that  requires  him  to  do 
more.  The  words  in  that  section,  "and 
recorded  according  to  the  directions  of 
this  act,"  in  the  opinion  of  the  court,  im- 
poses no  farther  duty  on  the  vendee  in 
order  to  perfect  and  secure  his  title.  Nor 
would  that  construction  be  tolerated,  which 
would  make  it  depend  on  the  acts  or  omis- 
sions of  the  clerk  over  whom  he  has  no 
control,  and  with  whom  the  law  compels 
him  to  deposit  his  deed.  A  different  con- 
struction would  be  attended  with  great 
mischief.  The  act  having  prescribed  no 
time  to  the  clerk  to  record  a  deed  by 
spreading  it  on  the  record,  its  validity 
would  be  fluctuating  and  uncertain,  and 
the  object  of  the  act  defeated.  If  there 
is  any  defect  in  the  notice  when  searched 
for,  the  subsequent  purchaser,  perhaps,  has 

his  remedy  against  the  clerk,  if  it 
107      ♦was   his   duty   to   make   it   perfect. 

If  the  deed,  in  this  case,  would  have 
given  more  perfect  notice  by  the  inspection 
of  it,  the  appellant  being  compelled  by  the 
act  to  lodge  it  with  the  clerk,  his  loss  of  it 
would  more  properly  subject  him  to  the 
action  of  the  subsequent  purchaser,  in  the 
event  that  he  sustained  damage.  In 
the  case  of  Douglass  v.  Yallop,  2nd  Bur- 
row, lord  Mansfield  intimates  the  rule  to 
be,  that  if  a  judgment  is  not  actually  en- 
tered on  the  roll  in  due  time,  a  purchaser 
who  should  become  liable  to  it,  would  have 
an  action  against  the  clerk.  On  these 
grounds  the  court  is  of  opinion,  that  the 
said  decree  is  erroneous:  therefore  it  is 
decreed  and  ordered,  that  the  same  be  re- 
versed and  annulled.  The  court  is  further 
of  opinion,*  that  as  the  main  question  in 
this  case  was  res  Integra,  it  would  be  hard 
on  the  appellees  having  a  decree  in  their 
favor,  to  deprive  them  of  their  other  de- 
fence, relied  on  in  their  petition  to  open  the 
decree,  and  that  the  refusal  of  the  chancel- 
lor to  open  the  said  decree  is  also  errone- 
ous. And  it  is  ordered,  that  the  cause  be 
remanded  to  the  said  superior  court  of 
chancery  to  be  further  proceeded  in,  ac- 
cording to  the  principles  of  this  decree. 


108     *Burnley's  Administrator  v.  Duke  and 
Others,  t 

March,  1822. 

Letters  of  Admlnletration—Revocation^— Appointment 
of  Porelfftt  Administrator— Wbere  a  testator  leaves 


•This  part  of  the  decree  relates  to  a  petition  by 
the  appellees  for  another  hearlnfif  of  the  cause,  al- 
ledffinff  that  they  can  produce  evidence  that  the 
contract  between  Carter  Beverley  and  the  appellant 
was  rescinded  by  n?utual  consent,  if  further  time 
should  be  allowed  them  for  that  purpose:  and  ofFer- 
inff  an  excuse  for  not  havlncr  procured  that  evidence 
sooner.— Note  In  Original  Edition. 

tFor  sequel  of  principal  case,  sec  Burnley  v.  Duke, 
2  Rob.  102:  Morris  v.  Duke,  2  Fat.  &  H.  4(12. 

(Letters  of  Administration— Revocation.— See  mono- 


two  wills,  one  in  Virginia,  and  the  other  in  Ecsr- 
land.  the  Enfirilsh  will  beincr  the  last  in  date:  and 
his  executor  takes  out  letters  of  administration  on 
the  posterior  will,  in  England;  this  does  not  Ipso 
facto  repeal  letters  of  administration  which  bare 
been  granted  in  Virginia,  on  the  first  will:  but  the 
English  executor  muse  first  qualify  by  giving  bond 
and  security  as  the  law  directs. 

Same— Oranting— Authority  for.— Quaere  whether  the 
recording  in  Virginia,  of  the  exempUflcatlon  of  a 
will  and  the  probat  thereof,  in  the  prerogative 
court  of  the  Archbishop  of  Canterbury,  without 
further  proof,  would  authorise  the  granting  of 
letters  testamentary  in  Virginia? 

Bxecotorshlp  —  Rennndatlon.S  —  What  acts  will 
amoant  to  a  virtual  renunciation  of  an  esfecu tor- 
ship. 

Case  Afflrmad.— The  principle  of  Granberry  v.  Gran- 
berry,  (i  Washington,)  affirmed. 

This  suit  was  originally  brought  in  the 
high  court  of  chancery,  and  afterwards 
transferred  to  the  Fredericksburg  district, 
upon  the  division  of  the  court. 

John  Burnley,  who  had  been  a  resident 
of  Virginia,  afterwards  moved  to  Great 
Britain,  and  died  at  sea  on  his  return  ta 
Virginia.  He  left  two  wills,  one  dated  in 
1771,  and  the  other  in  1778.  The  last  will 
was  proved  in  the  prerogative  court  of  the 
Archbishop  of  Canterbury,  and  Hardin 
Burnley  qualified  as  executor,  in  England. 
This  will  was  admitted  to  record  in  the 
year  1785,  in  the  county  court  of  Hanover, 
upon  the  production  of  a  transcript  of  the 
will  with  the  probat  thereof,  duly  certified 
according  to  the  laws  of  Great  Britain. 
Before  this,  however,  a  will  of  John  Burn- 
ley, dated  in  1771,  had  been  recorded  in 
Hanover  county  in  1779,  and  administra- 
tion granted  in  1782,  to  Zachariah  Burn- 
ley, who  took  upon  himself  the  administra- 
tion of  the  estate  of  John  Burnley,  in 
Virginia. 

By  the  will  of  1778  (and  indeed  by  both 
wills)  the  testator  directed  his  executors 
to  put  6001.  Virginia  currency  to  interest, 
and  the  interest  arising  to  be  an- 
109  nually  *paid  to  his  sister  Elizabeth 
Duke,  and  after  her  decease,  the 
principal  to  be  equally  divided  between 
the  said  Elizabeth's  then  surviving  chil- 
dren. This  suit  was  brought  by  Elizabeth 
Duke  and  her  children,  to  recover  of  Zach- 
ariah Burnley,  the  amount  of  their  legacies. 
They  alledge  in-  their  bill,  that  Z.  Burnley 
has  got  the  whole  estate  of  John  Burnley 
in  Virginia,  into  his  possession,  and  that 
it  amounts  to  much  more  than  enough  to 
satisfy  all  specific  legacies,  after  paying 
debts;  that  he  has  wasted  the  estate  with- 
out putting  out  6001.  to  interest  according 
to  the  directions  of  the  will,  and  has  not 
only  refused  to  pay  the  said  interest  for 
many  years,  but  has  also  refused  to  place 
the  principal  in  such  a  situation,  as  would 
secure  the  payment  of  it  to  the  children 
of  Elizabeth  Duke,  at  a  future  day:  that 
the  complainants,  seeing  the  danger  of 
their    legacy    being    lost,    agreed     among 


graphic  note  on  "Executors  and  Administrators" 
appended  to  Rosser  v.  Depriest.  6  Gratt.  6. 

SExecutorthIp— Renunciation— How  Made.— A  renun- 
ciation of  an  executorship  may  be  effectually  made 
by  declarations  in  pais,  or  nray  be  presumed  from 
circumstances.  Thornton  v.  Winston.  4  Leiirh  157, 
cltin?  principal  case.  To  the  same  effect,  the  prin- 
cipal case  is  cited  in  Thompsons  v.  Meek,  7  Leiffh 
432.  See  further,  on  this  subject,  foot-note  to  Geddy 
V.  Butler.  3  Munf.  345. 

The  principal  case  is  also  cited  in  Handly  v. 
Snodffrass,  9  Leifirh  490:  Anderson  v.  Piercy,  20  W. 
Va.824. 
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themselves  to  make  partition  of  it  as  soon 
as  it  could  be  got,  without  waiting  the  death 
of  the  said  Elizabeth,  who  is  willing  to  re- 
nounce all  claim  to  the  annual  interest  in 
future,  and  to  receive  from  her  children  a 
compensation,  in  lieu  thereof;  of  all  which 
they  have  long  ago  informed  Z.  Burnley: 
they,  therefore,  pray  that  he  may  be  com- 
pelled to  pay  to  the  complainants  the 
legacy  with  all  the  interest  thereon  which 
may  be  due,  and  that  he  may  be  required 
to  render  an  account  of  his  administration. 

Z.  Burnley  says  in  his  answer,  that  he 
has  paid  some  of  the  instalments  of  inter- 
est, and  believes  that  in  1789,  he  acknowl- 
edged by  letter,  that  three  years  interest 
were  due  to  E.  Duke;  but  since  the  date  of 
this  letter,  sundry  evidences  of  debts  due 
from  his  testator  have  come  to  his  knowl- 
edge, which  have  made  it  doubtful  whether 
there  will  be  sufficient  assets  to  pay  debts; 
that  this  doubt  has  produced  a  suspension 
in  the  payment  of  the  interest  upon  the 
legacy;  that  the  agreement  mentioned  in 
the  bill,  between  the  complainants,  is  not 
binding  on  him,  as  he  is  no  party  to  it; 
and  submits  it  to  the  court,  whether  the 
complainants,  by  their  agreement, 
no  have  a  right  to  take  *the  principal 
legacy  out  of  his  hands,  in  the  life- 
time of  E.  Duke;  and  he  expresses  his 
willingness  to  account. 

By  an  amended  bill,  the  complainants 
alledge,  as  new  matter:  1st.  That  Z.  Burn- 
ley sold  a  tract  of  land,  part  of  the  estate 
of  John  Burnley,  deceased,  at  private  sale, 
to  Hardin  Burnley,  who  relinquished  his 
bargain,  and  then  it  was  sold  to  B.  Temple 
for  2,0001.;  which,  they  alledge,  was  much 
less  than  could  have  been  got  for  it  at 
public  auction.  They,  therefore,  pray  that 
the  said  Z.  Burnley  may  be  compelled  to 
account  for  the  value  of  the  said  land  at 
such  price  as  it  would  have  sold  for  at 
public  auction.  [N.  B.  The  deed  to  Tem- 
ple is  executed  by  Z.  Burnley  and  Hardin 
Burnley;  the  latter  of  whom  signs  it,  not 
in  the  character  of  executor,  but  as  heir 
to  John  Burnley  deceased.]  2.  That  the 
said  Hardin  Burnley,  (the  English  execu- 
tor; had  possessed  himself  of  all  the  estate 
of  J.  Burnley  in  England,  and  of  several 
bonds,  judgments,  and  other  evidences  of 
debts  due  to  the  said  J.  Burnley,  in  this 
country,  and  that  he  ought  not  to  have  re- 
ceived any  part  of  the  assets  in  this  coun- 
try, until  he  had  settled  the  account  of  his 
executorship  in  England;  so  as  to  shew 
the  amount  of  assets  in  his  hands  which 
might  have  been  applied  to  the  discharge 
of  his  claims  against  the  said  estate.  They 
state,  that  the  estate  of  the  said  J.  Burnley 
in  England  was  fully  sufficient  to  satisfy 
any  demand  which  the  said  Hardin  Burn- 
le>'  might  have  against  the  said  J.  Burn- 
ley: that  a  certain  Edmund  Littlepage,  of 
this  state,  has  effects  in  his  hands  belong- 
ing to  the  said  Hardin  Burnley,  fully  suffi- 
cient to  satisfy  the  legacies,  bequeathed 
by  the  will  of  the  said  John  Burnley.  They 
therefore  make  Hardin  Burnley  and  Ed- 
mund Littlepage,  parties  to  this  suit;  and 
pray,  that  the  former  may  render  an  ac- 
count of  his  executorship  in  England,  and 
the  latter    may    disclose   what    effects    he 


may  have  of  the  said  Hardin  Burnley  iir 
his  hands,  &c.  ^ 

Hardin    Burnley   being   a    non-resident^ 
an  order  of  publication  was  made  against 
him. 

111  *Z.    Burnley    answers,    that    it    is- 
true  that  he  sold  the  King-Williant 

lands  as  stated  in  the  amended  bill,  but 
verily  believes  that  they  were  sold  for  their 
full  value  in  ready  money;  that  he  is  igno- 
rant of  the  state  of  J.  Burnley's  affairs  in 
England,  but  is  rather  inclined  to  believe 
that  he  was  rather  a  debtor  than  a  creditor 
in  that  country;  that  conceiving  that  Har- 
din Burnley  acted  under  an  authority  supe- 
rior to  his  own,  he  permitted  the  said 
Hardin  to  receive  the  price  of  the  land 
from  the  said  Temple,  &c. 

Z.  Burnley  afterwards  died,  and  the  suit 
was  revived  against  Alexander  Shepherd, 
his  administrator  de  bonis  non. 

Upon  reference  of  the  accounts  to  a 
commissioner,  he  reported  a  balance  due 
from  the  estate  of  Z.  Burnley,  greatly  ex- 
ceeding the  amount  of  legacies  due  to  the 
complainants,  under  the  will  of  J.  Burn- 
ley, deceased. 

The  commissioner  also  reported  a  con- 
siderable balance  against  Alexander  Shep- 
herd, as  administrator  de  bonis  non  of  Z. 
Burnley,  deceased. 

Exceptions  were  filed  to  these  reports 
by  the  defendant  Shepherd,  some  of  which 
were  sanctioned  by  the  court  of  chancery 
and  others  rejected;  whereupon  the  ac- 
counts were  again  referred,  and  the  com- 
missioner again  reported  a  balance  against 
the  defendant,  sufficient  to  satisfy  the 
claims  of  the  complainants. 

To  this  new  statement,  the  defendant 
Shepherd  again  filed,  exceptions;  and  the 
court  of  chancery,  upon  a  hearing,  decreed 
that  Alexander  Shepherd,  administrator 
&c.  do  pay  to  the  plaintiffs  Elizabeth  Duke, 
Burnley  Duke,  William  Smith  and  Ann 
his  wife,  Reuben  Smith  and  Elizabeth  his 
wife,  Richard  Keeling  Tyler  and  Mary  his 
wife,  and  Patsey  Duke,  four  hundred  and 
eighty-three  pounds,  four  shillings,  with 
interest  at  the  rate  of  five  per  cent,  per 
annum,  on  four  hundred  and  fourteen 
pounds,  five  shillings  and  eleven  pence, 
part  thereof,  from  the  31st  day  of  Decem- 
ber,    1817,     until     payment;     to     the 

112  plaintiffs    ♦Keziah     Redd,*     Cleviers 
Duke,  James  Duke  and  Amy  Pettus, 

the  sum  of  five  hitndred  and  sixty-nine 
pounds,  eight  shillings  and  one  penny, 
with  the  like  interest  on  four  hundred 
and  eighty-eight  pounds,  eleven  shillings, 
part  thereof,  from  the  31st  day  of  Decem- 
ber, 1817,  until  payment;  and  to  the  plain- 
tiffs James  R.  Pannel  and  others,  five 
hundred  and  sixty-one  pounds,  four  shil- 
lings and  seven  pence,  with  like  interest 
on  four  hundred  and  eighty-one  pounds, 
sixteen  shillings  and  eight  pence,  from  the 
31st  day  of  December,  1817,  until  payment: 
which  payments,  are  to  be  made  to  the  said 
parties  respectively,  upon  their  respectively 
entering  into  bond  with  good  security  to 


*A11  the  persons  whose  names  follow,  were  made 
parties  by  consent.  They  claim  by  clauses  in  the 
will,  similar  to  the  bequest  to  Elizabeth  Duke  and 
her  children.— Note  In  Orisrinal  Edition, 
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the  defendant  Shepherd,  in  the  penalty  of 
double  the  sum  respectively  decreed  to 
them,  with  condition  to  refund  in.  due  and 
rateable  proportions  to  the  said  defendant 
for  the  payment  of  any  debts  which  may 
hereafter  appear  to  be  due  from  the  said 
John  Burnley  deceased,  and  the  costs  of 
recovering  the  same;  and  that  the  said  de- 
fendant Shepherd,  pay  to  the  plaintiffs  the 
costs  by  them  expended,  &c. 

From  this  decree,  the  defendant,  Alex- 
ander Shepherd,  appealed  to  this  court. 

Stanard,  for  the  appellant. 

Hay  and  Call,  for  the  appellees. 

March  30th.— JUDGE  BROOKE,  deliv- 
ered the  opinion  of  the  court:** 

The  court,  not  deciding  whether  the  re- 
cording in  the  court  of  Hanover  county 
of  the  exemplification  of  the  will  of  John 
Burnley  of  1778,  and  the  probat  thereof  by 
Hardin  Burnley  in  the  prerogative 
113  court  of  the  Archbishop  *of  Canter- 
bury, without  further  proof,  would 
have  authorised  the  granting  of  letters  tes- 
tamentary, to  Hardin  Burnley,  is  of  opin- 
ion that  it  did  not  repeal  the  letters 
of  administration  granted  to  Zach.  Burnley 
upon  the  previous  will  of  John  Burnley 
of  1771;  and  that  Zach..  Burnley  was  not 
authorised  thereby  to  transfer  the  assets 
of  John  Burnley  in  his  hands,  to  Hardin 
Burnley;  he  having  failed  to  qualify  by 
giving  bond  and  security  as  the  law  di- 
rects; and  that  the  said  Z.  Burnley  was 
chargeable  with  all  the  assets  of  John 
Burnley  which  came  to  his  hands,  or 
might  have  come  to  his  hands,  by  using 
due  diligence;  the  more  especially,  as  in 
this  case  Hardin  Burnley,  by  omitting  to 
qualify  as  aforesaid,  and  also  by  uniting 
in  the  deed  for  the  land  directed  to  be 
sold  by  both  wills,  with  Z.  Burnley  the 
aaministrator  upon  the  first  will,  as  heir 
at  law  to  the  testator,  and  not  as  surviv- 
ing executor,  virtually  renounced  that  char- 
acter, and  was  only  entitled  as  creditor 
and  legatee  to  receive  any  portion  of  the 
estate  of  John  Burnley;  and  the  court  is 
further  of  opinion,  that  applying  these 
principles  to  the  accounts  and  reports  in 
the  record,  without  deciding  on  the  excep- 
tions of  the  parties  thereto,  it  does  not  ap- 
pear that  the  estate  of  Z.  Burnley  in  the 
hands  of  the  appellant  has  been  charged 
to  a  greater  amount  that  was  proper;  and 
although  the  court  does  not  approve  of 
the  mode  of  settling  the  account  of  the 
appellant,  being  of  opinion  that  the  prin- 
ciple laid  down  in  the  case  of  Cranberry 
V.  Cranberry, (a)  is  applicable  to  it,  yet 
the  appellant,  in  the  opinion  of  the  court, 
has  no  just  ground  to  complain  of  it,  in- 
asmuch as  he  is  credited  with  1201.  with 
interest  to  the  amount  of  211.  12s.  without 
producing  any  vouchers;  \vhich  is  more 
than  equivalent  to  any  error  against  him. 
The  decree  is  therefore  affirmed. 


114      *Lyne  v.  Jackson,  and  Lyne  v.  Wilton. 

April.  1822. 

Chancery  Jurisdiction— Prevention  of  ieeulng  of  Pat- 
ent—Prnud.t— Where  a  party  applies  to  a  court  of 


*^Jui>GE  RoANB  was  absent  from  Indisposition. 

(a)  1  Washinfifton,  246. 

tSee  principal  case  cited  in  McClung  v.  Husrhes,  5 


chancery  to  prevent  the  issnlnir  of  a  patent,  or  an 
assisrnment  of  a  survey,  and  allesfes  a  fraud  com- 
mitted by  the  defendant  in  forffinf  an  acrreement 
between  him  and  the  complainant,  the  court  of 
chancery  has  Jurisdiction  without  the  party's 
resorting  to  a  caveat  in  the  first  instance. 
Patente-Sult  Pending— Effect. t  —  Durin?  the  pend- 
ency of  such  a  suit,  no  person  can  obtain  a  patent 
for  the  same  land  under  a  treasury  warrant, 
located  since  the  institution  of  the  suit:  but  he 
will  be  regarded  as  a  purchaser  with  notice. 

These  were  appeals  from  the  superior 
court  of  chancery  for  the  Richmond  dis- 
trict. 

John  Lyne  filed  his  bill  in  the  high  court 
of  chancery  against  George  Jackson  and 
William  Martin,*  executors  of  Hezekiah 
Davisson  deceased,  William  Raymond  and 
the  Register  of  the  Land  Office,  setting^ 
forth  the  following  case:  that  John  Lyne 
the  complainant  being  possessed  .of  cer- 
tain treasury  warrants,  entered  into  an 
agreement  with  Hezekiah  Davisson,  by 
which  it  was  witnessed,  "that  the  said  John 
Lyne  hath  this  day  delivered  the  said  Da- 
visson two  land  warrants  No.  15170  and 
15171.  No.  15170  is  for  eight  thousand 
acres,  and  No.  15171  is  for  eight  thousand, 
seven  hundred  and  18^  acres  of  land.  The 
said  Davisson  for  his  part  doth  promise  to 
locate  and  survey  the  said  land  for  the  said 
John  Lyne,  and  to  return  plots  of  the  sur- 
veys to  him,  the  said  Lyne,  or  to  the 
register  of  the  land  office.  As  soon  as 
patents  issue,  the  said  John  Lyne  do 
oblige  himself,  his  heirs,  to  assign  to  the 
said  Davisson,  his  heirs  &c.  one  half  of  all 
such  patented  land  as  shall  be  by  him  sur- 
veyed for  the  said  Lyne,  the  expense  of 
surveying  and  patents  to  be  equally  di- 
vided between  the  said  Lyne  and 
115  Davisson:"  *which  agreement  was 
signed  and  sealed  by  both  parties: 
that  no  adjustment  was  made  between  the 
parties  in  the  life  time  of  the  said  Heze- 
kiah,' whereby  to  ascertain  the  part  which 
each  was  to  have  of  the  lands  aforesaid, 
and  the  complainant  did  not  part  with  his 
title  in  common,  in  any  manner  whatso- 
ever, except  to  that  of  three  thousand  acres 
whereon  the  warrant  No.  15170  was  in  part 
laid;  yet  the  said  Hezekiah  fraudulently 
wrote  or  caused  to  be  written  an  assign- 
ment to  himself  of  the  whole  of  that  war- 
rant and  forged  the  signature  of  the 
complainant  thereto;  and  under  colour  of 
that  fraud,  he  caused  the  land  to  be  sur- 
veyed for  himself:  that  the  said  Hezekiah 
is  since  dead,  leaving  George  Jackson  and 
William  Martin  his  executors,  who  have 
offered  the  said  land  for  sale,  although  no 
patent  hath  yet  issued  for  the  same.  He 
therefore  prays,  that  the  said  executors 
may  be  injoined  from  selling  the  said  land 
and  compelled  to  account  with  the  com- 
plainant on  the  principles  of  the  said  agree- 
ment, for  all  warrants  by  him  delivered  to 


Rand.  487,  480;  Jackson  v.  McGavock.  5  Rand.  541: 
French  v.  Successors  of  Loyal  Co..  5  Leifh  MS; 
Baker  y.  Bri^^s,  09  Va.  366.  88  S.  £.  Rep. 277;  Beck- 
with  V.  Thompson,  18  W.  Va.  124. 

tLls  Pendens.— The  principal  case  is  cited  In  Os- 
bom  V.  Glasscock,  89  W.  Va.  700,  80  S.  E.  Rep.  708,  as 
one  just  case  on  this  subject 

See  generally,  monographic  notion  "Lis  Pendens'* 
appended  to  Stout  v.  Vause.  1  Rob.  160. 

*William  MauUby  and  Anne  his  wife,  were  after- 
wards made  defendants,  the  said  Anne  beinsr  one 
of  the  executors  of  Hezekiah  Davisson  deceased.— 
Note  In  Original  Edition. 
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their  testator:  that  •  William  Haymond* 
may  be  injoined  from  delivefing  the  said 
warrant  to  any  person,  till  the  further  or- 
der of  the  court;  and  that  the  register  may 
be  injoined  from  issuing  any  patent  for 
the  land  aforesaid. 
The  injunction  was  awarded. 
William  Raymond,  by  his  answer,  says, 
that  he  believes  that  the  assignment  men- 
tioned in  the  bill,  was  wholly  written  by 
Davisson  himself:  that  the  warrant  is  in 
his  f Raymond's)  hands:  that  it  was  deliv- 
ered to  hhn  by  the  said  Davisson  for  the 
purpose  of  being  surveyed;  by  virtue  of 
which  he  hath  caused  five  thousand  acres 
to  be  surveyed  for  the  said  Davisson;  and 
ihat  he  does  not  intend  to  deliver  it  to 
any  person  until  the  further  order  of  the 
court. 

The  executors  say  in  their  answers, 
that  they  know  nothing  of  the  alledged 
fraud:  that  they  have  never  offered 
116  ♦any  of  the  said  lands  for  sale:  that 
the  complainant  has  himself  been  in 
default,  1st  because  they  believe  that  their 
testator  has  borne  all  the  expense  of  the 
locations  and  surveys,  and  the  complainant 
has  never  refunded  his  proportion  of  the 
same,  and  2ndly  because  the  complainant 
has  not  conveyed  a  moiety  of  the  said 
lands  to  their  testator.  They  therefore 
hope,  that  the  complainant  may  be  com- 
pelled to  make  such  division  and  to  exe- 
cute conveyances  accordingly,  and  account 
for  his  proportion  of  the  expenses  of  the 
locations  and  surveys  in  execution  of  the 
said  articles  of  agreement. 

Upon  the  death  of  John  Lyne,  the  suit 
was  revived  in  the  names  of  William  Lyne 
his  executor,  and  the  said  William  Lyne 
and  William  Lyne,  jr.  his  devisees;  and 
upon  the  death  of  the  latter,  it  Was  revived 
by  his  executors  and  devisees. 

Depositions  were  taken,  which  clearly 
prove  that  the  assignment  in  question  was 
wholly  written  by  Rezekiah  Davisson,  and 
established  all  the  material  allegations  of 
the  bill 

The  same  complainants  afterwards  filed 
a  supplemental  bill  against  Benjamin  Wil- 
son jr.,  Daniel  Davisson  and  the  Register, 
charging,  that  pending  the  suit  against  Da- 
visson's  representatives,  the  said  Wilson 
had  procured  a  warrant  for  five  thousand 
acres,  which  he  had  laid  on  the  land  in 
controversy,  and  having  had  a  plat  and 
certificate  of  survey  returned  to  the  Reg- 
ister's office,  will  obtain  a  patent  for  the 
<arae,  unless  prevented  by  the  interposi- 
tion of  a  court  of  chancery:  that  the  com- 
plainants were  ignorant  of  this  fraudulent 
attempt  until  informed  of  it  by  a  letter 
received  by  the  last  mail:  that  the  first 
survey  bein^  in  the  name  of  Rezekiah  Da- 
visson by  virtue  of  the  forged  assignment 
aforesaid,  and  all  the  subsequent  proceed- 
ings being  in  the  nam^of  the  said  Reze- 
kiah. the  complainants  cannot  resort  to 
the  remedy  by  caveat  against  a  grant  to 
the  said  Benjamin  Wilson,  with  any  hope 
of  success.  They  therefore  pray, 
117  that  the  register  *of  the  land  office 
may  be  injoined  from  issuing  a  pat- 
ent to  the  said  Benjamin,  on  the  said  plat 
and  certificate  or  survey,  &c. 


The  court  granted  the  injunction. 
The  defendants  Wilson  and  Davisson 
admit,  that  the  defendant  Wilson  did  enter 
and  locate  a  warrant  for  5000  acres,  and 
the  same  was  surveyed  on  the  10th  of  Sep- 
tember 1815,  on  a  certain  tract  of  land  in 
Rarrison  county,  containing  4710  acres;  a 
part  of  which  survey  is  included  in  Lyne's 
survey,  assigned  to  Davisson:  that  the  de- 
fendants do  not  admit  that  the  said  assign- 
ment was  forged  or  unauthorized,  and 
require  proof  thereof  if  the  same  should 
become  material  in  this  cause;  they  then 
urge  several  legal  objections  to  the  ob- 
jects and  proceedings  of  this  suit. 

The    chancellor    decreed,   that   the  said 
suits  be  dismissed,  the  complainants  hav- 
ing a  remedy  at  law  by  caveat. 
The  plaintiffs  appealed  to  this  court. 
Upshur  and  Wickham,  for  the  appellants. 
Gilmer,  for  the  appellees. 
For  the  appellants,  it  was  said,  that  a 
caveat    could    not    afford    complete    relief, 
ancl  a  court  of  equity  had  jurisdiction,  be- 
cause  one   of   the  bill   was   to   injoin   the 
defendants    from    disposing    of  the  land. 
Lyne's  object   was   moreover   to   obtain  a 
conveyance  of  an  undivided  moiety.     This 
could    not    be    accomplished    by    caveat. 
There  can  be  no  doubt  of  the  fraud  com- 
mitted by  Davisson. 

The  counsel  for  the  appellees  contended, 
that  the  court  of  chancery  had  no  jurisdic- 
tion. There  are  but  two  cases  in  which  a 
court  of  equity  has  jurisdiction  in  a  ques- 
tion of  caveat;  1,  where  a  new  case  is  made 
which  could  not  be  introduced  on  a  ca- 
veat; 2,  where  a  partjr  is  prevented  by 
fraud  from  obtaining  a  caveat:  Nei- 
118  ther  of  these  ^cases  is  made  out. 
Every  objection  which  is  now  made, 
might  have  been  as  well  urged  at  the 
trial  of  a  caveat.  No  discovery  is  sought 
from  the  defendants;  the  evidence  is  en- 
tirely aliunde;  and  that  evidence  might  have 
been  brought  out  with  full  as  much  effect 
on  a  caveat  as  in  a  chancery  suit.  As  to 
the  second  ground,  there  is  not  even  a  sur- 
mise, that  the  complainants  were  prevented 
by  fraud  from  obtaining  a  caveat.  In  short, 
this  case  comes  within  the  spirit  and  letter 
of  the  cases  of  Johnson  v.  Brown,(a^  and 
Noland  v.  Cromwell,  (b)  The  case  ot  Cur- 
rie  V.  Martin,(c)  does  not  apply,  because 
here  the  appellant  could  prove  his  title  to 
the  warrant.  A  lis  pendens  can  only  exist 
where  the  parties  have  a  title  to  the  sub- 
ject in  controversy.  The  original  entry 
in  this  case  was  so  vague,  that  it  would 
not  give  any  notice  to  a  locator  of  the  ad- 
jacent residuum.(d) 

In  reply  it  was  said,  that  the  principle 
in  Noland  v.  Cromwell,  ought  to  be  re- 
stricted to  cases  falling  precisely  within 
the  circumstances  of  that  case.  Davisson 
was  a  mere  trustee,  and  a  court  of  equity 
ought,  upon  well  known  principles,  to  en- 
force the  due  execution  of  the  trust. 
Fraud  is  another  head  of  equitable  juris- 
diction, which  would  equally  sustain  the 
jurisdiction   in  this    case.     In   addition   to 


The  surveyor  of  Harrison  county. 


(a)  8  Call.  250. 

(b)  4 1 


Man.  166. 
:c)  8  Call,  28. 

(d)  1  Call.  206,  Hanter  v.  Hall;    1  Munf.  800,  Depew 
V.  Howard.    Judge  Tuckeb's  opinion. 
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this,  there  was  an  original  right  to  come 
into  a  court  of  equity,  to  obtain  a  partition; 
an  object  which  could  not  be  attained  by 
a  caveat.  The  caveat  law  does  not  take 
away  an  original  equitable  right.  The  case 
of  a  surety  who  has  a  summary  remedy 
against  his  principal,  is  an  illustration  of 
this  doctrine.  The  case  of  Christian,  v. 
Christian(e)  is  a  conclusive  authority  in 
our  favor.  The  law  limiting  a  time  within 
which  a  survey  must  be  made  was  re- 
pealed by  a  subsequent  law.  As 
119  ♦to  the  survey  not  being  conforma- 
ble to  the  entry,  this  question  was 
not  before  the  chancellor.  He  decided  on 
the  point  of  jurisdiction  only.  The  survey 
is  consistent  with  the  requisitions  of  the 
law. 

JUDGE   BROOKE,  delivered  the  opin- 
ion of  the  court:* 

The  court  is  of  opinion,  that  the  appel- 
lants properly  came  into  a  court  of  chan- 
cery for  the  relief  prayed  in  the  original 
bill,   against  the   representatives  of   Heze- 
kiah     Davisson,    and    also   for    the   relief 
sought    by'  the    supplemental    bill    against 
James   Wilson   and   Daniel    Davisson,   and 
that  the  register  of  the  land  office  was  a 
proper  party  in   both   cases,  to   effectuate 
the  relief  to  be  decreed  them.    The  object 
of  the  original  bill  was,  to. prevent  the  issu- 
ing of  a  patent  by  the  register  on  the  survey 
of  the  lands  in  controversy,  or  an  assign- 
ment thereof  by  the  representatives  of  the 
said  Davisson;  and  of  the  supplemental  bill, 
to    prevent    Wilson    or   those    who    might 
claim   under   him,   from   getting   a   patent 
for  the  same  land,  before  the  controversy 
between   the  parties  to   the  first  bill,  was 
adjusted.      The    decree    of    the    chancellor 
dismissing  both  bills  for  want  of  jurisdic- 
tion is  therefore  reversed,  and  the  court, 
proceeding  to   render   such   decree   as  the 
chancellor  ought  to  have  made,  is  of  opin- 
ion, that  the   assignments  of  the  warrant 
by  H.  Davisson  to  himself  was  not  author- 
ised by  the  agreement  with  Lyne,  in  the 
proceedings  mentioned,  nor  had  he  a  right 
to  survey  the   land  in  his  own  name,  on 
the  entry  made  by  virtue  of  that  warrant. 
The   court   is  further  of  opinion,  that  the 
appellees  Wilson  and  Daniel  Davisson  are 
to  be  considered  as  having  notice  of  the 
rights  of  Lyne  from  the  filmg  of  the  orig- 
inal bill,  and  probably  on  the  facts  in  the 
case,  had  express  notice  thereof:  that  these 
rights   are   to   be   affected  by  that   notice, 
and    must    yield    to    the    claims    of    the 
appellants.      It    is    therefore    decreed     and 
ordered,    that     upon    the     appellants 
120       *producing    to    the    register    of    the 
land    office    a    copy    of    the    survey 
made  on  the  14th  day  of  August  1785,  in 
the   name  of  the  said   Davisson,   he   make 
out   or   cause    to    be    executed   to    them   a 
patent   in   due   form  of   law,   for   the   land 
comprehended  within  the  lines  of  the  said 
survey,  to  be  held  by  the  said  appellants, 
subject  to  the  just  claims  of  the  represen- 
tatives  of   the  said  Davisson   to   any  part 
thereof  under   the   said  contract;   and   lib- 
erty is  reserved  to  them  to  resort  to  the 
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court  of  chancery  for  a  full  and  final  set- 
tlement of  all  accounts  and  claims  under 
the  said  contract.  And  it  is  further  decreed 
and  ordered,  that  the  appellees  Wilson  and 
Daniel  Davisson  and  the  register,  be  per- 
petually injoined  from  taking  out  or  issu- 
ing any  patent  on  the  survey  in  the  name 
of  the  said  Wilson,  dated  on  the  10th  day 
of  September,  1815. 


121      *Roberts's    Adnninistrator  v.    Cocke» 
Executor  of  Thonnpson. 

April.  1882. 

nortffag«  — CoadltloiMl  Sale  — What  CoBstltutest — 
Cam  at  Bar.— Where  A  borrows  money  of  B,  to 
be  repaid  on  a  given  day.  and  delivers  to  B.  a 
negro  man,  declaring  by  writing  that  the  neero 
is  so  delivered  "in  order  to  pay  the  interest 
thereon  and  to  secure  the  payment  of  the 
principal"  at  the  time  stipulated,  Ac.  "the  labor  of 
the  said  negro  to  be  for  the  interest  of  the  money, 
and  if  the  said  A  shall  fail  to  repay  the  said  sam 
of  money  on  or  before"  the  day  stipulated,  "then 
the  said  B,  is  to  have  a  good  Utle  in  fee  simple  to 
the  said  negro.  If  the  said  negro  shall  die  be- 
fore" the  day  stipulated,  "it  is  to  be  the  loss  of 
the  said  A  ;"  the  court  were  divided  whether  this 
instrument  should  be  considered  a  mortgage  or 
conditional  sale :  one  Judge  regarding  it  as  a 
mortgage  ;  another  considering  it  as  a  mortcagre 
upon  its  face,  but  rendered  a  conditional  sale  by 
the  attendant  circumstances  :  and  a  third  view- 
ing it  as  a  conditional  sale. 
Adversary  Peeeesskm— What Coostf tutae. t-Qu.  What 
^  shall  be  considered  an  adversary  possession!' 
Chancery  Practice- Interlocutory  Decree— Openloff— 
Newly  Discovered  Evidence.  $— It  is  error  in  the 
chancellor  to  refuse  an  application  to  open  an 
interlocutory  decree,  founded  upon  affidavits  of  a 
discovery  of  Important  matter  since  such  decree 
was  rendered. 

William  Thompson  filed  his  bill  in  chan- 
cery, in  the  county  court  of  Halifax,  against 
Henry  E.  Coleman  administrator  of  Dan- 
iel Roberts  deceased,  stating,  that  in  the 
year  he  (the  said  Thompson,)   bor- 

rowed of  Daniel  Roberts  deceased,  the  sum 
of  lOOl.;  and  to  secure  the  payment  thereof 
and  to  pay  the  interest,  he  put  a  certain 
negro  man  named  Jerry,  in  pawn  or  pledge 
with  the  said  Daniel  Roberts;  that  the  said 
Thompson  not  being  able  to  redeem  the 
said  negro  at  the  time  appointed,  was 
obliged  to  leave  him  in  the  possession  of 
the  said  Roberts:  that  Roberts  is  since 
dead  and  Henry  E.  Coleman  has  adminis- 
tered on  his  estate:  that  the  hire  of  the 
said  negro  is  worth  201.  per  year,  and 
amounts  to  a  sum  sufficient  to  discharge 
the  debt  and  interest  aforesaid,  and  leave 
the  said  Coleman  administrator  as  afore- 
said, indebted  to  the  said  Thompson:  that 
the  said  Coleman  in  his  representative 
character,  has  refused  to  account 
122  with  the  complainant  *and  to  de- 
liver up  the  said  negro  man,  pretend- 


(e)  6Munf.  584. 

*JUDGE  ROANB  absent  from  continued  Indisposi- 
tion. 


tMortffaffe— Conditional  5ale— Distinction    between 

—In  discusslnsr  the  distinction  between  a  mortg-a^e' 
and  a  conditional  sale.  Hyde  v.  Nick.  5  Lelffh  843  ; 
Kroesen  v.  Seevers.  5  Lelsrh  441,  and  Moss  v.  Green. 
10  Leisrh  267.  cite  the  principal  case. 

See  further,  on  this  subject,  monographic  note  on 
"Mortsrafires"  appendedtto  Forkner  t.  Stuart,  6- 
Gratt.  197. 

$  Adversary  Possession.— On  this  subject  see  mono- 
grrapbic  note  on  "Adversary  Possession"  appended  ta 
Nowlln  V.  Reynolds,  26GratL  m. 

SChancery  Practice— Method  of  Staying  Proceeding. 
—Whenever  an  order  is  proper  to  stay  proceed- 
lugs  in  a  chancery  cause,  the  party  must  apply  to 
the  court  upon  petition  in  the  chancery  suit,  and- 
cannot  file  an  origrinal  bill  for  that  purpose.  Smith 
V.  McLain.  11  W.  Va.  667,  citing  principal  case.  See 
principal  case  also  cited  In  Moore  v.  Hilton,  12  Leisrh 
26  ;  Manion  v.  Fahy.  11  W.  Va.  4W. 
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ing  that  the  complainant  has  not  a  right 
to  redeem  him.  He  therefore  prays,  that 
the  defendant  may  be  compelled  to  set 
forth  the  title  by  which  he  withholds  the 
possession  of  the  said  slave;  whether  he 
has  not  an  instrument  of  writing  in  his 
hands  containing  the  contract  aforesaid; 
that  he  may  deliver  the -said  slave  to  the 
complainant,  and  account  for  his  hire,  &c. 

Coleman,  in  his  answer,  says,  that  as 
administrator  he  took  possession  of  the 
personal  estate  of  Daniel  Roberts  deceased, 
among  which  was  the  slave  Jerry:  that  he 
retained  peaceable  possession  of  the  said 
slave,    until    the  day    of  ,    when 

in  obedience  to  an  order  of  the  county 
court  of  Halifax,  he  delivered  the  said 
slave  and  all  other  personal  property  of 
his  intestate,  into  the  possession  of  com- 
missioners, to  be  divided  among  the  wife 
and  children  of  the  said  Daniel  Roberts 
deceased;  that  the  said  slave  was  allotted 
to  the  children  and  delivered  to  their 
giiardian,  who  has  retained  possession  ever 
since,  as  the  respondent  believes,  without 
any  demand  being  made  on  the  part  of  the 
complainant,  until  the  commencement  of 
this  suit,  or  a  very  short  time  before;  that 
before  the  institution  of  the  suit  he  had 
fully  administered  the  assets  of  his  intes- 
tate, except  three  bonds,  due  from  the 
guardian  of  the  orphans:  that  he  knows 
nothing  of  the  origin  of  his  intestate's  title 
to  the  said  slave,  and  before  he  delivered 
ap  the  estate  as  aforesaid,  he  had  no 
notice  of  the  complainant's  claim;  that 
among  the  papers  of  his  intestate,  he 
found  an  instrument  of  writing,  purport- 
ing to  be  a  conveyance  of  a  slave  named 
Jerry  from  the  complainant  to  his  intestate; 
that  this  paper  purports  upon  its  face  to- 
be  a  conditional  sale  and  not  a  mortgage; 
that  his  intestate  and  those  claiming  under 
him,  have  had  adverse  possession  of  the 
said  slave,  from  the  1st  day  of  March,  1798; 
by  which  the  complainant's  claim  (if  he 
ever  had  any)  is  barred  by  the  act  of  lim- 
itations, &c. 

The  writing  mentioned  in  the  fore- 
123  going  answer,  is  in  *these  words: 
"William  Thompson  junior,  borrows 
of  Daniel  Roberts,  the  sum  of  one  hundred 
pounds  to  be  repaid  on  or  before  the  first 
day  of  March  next.  The  said  William 
Thompson,  in  order  to  pay  the  interest 
thereon  and  to  secure  the  payment  of  the 
principal  at  the  time  .  stipulated,  doth  de- 
liver to  the  said  Daniel  Roberts,  a  negro 
man  named  Jerry.  The  labor  of  the  said 
Jerry,  to  be  for  the  interest  of  the  money; 
and  if  the  said  William  Thompson,  shall 
fail  to  re-pay  the  said  one  hundred  pounds, 
on  or  before  the  first  day  of  March  next, 
then  the  said  Daniel  Roberts  is  to  have  a 
good  title  in  fee  simple  to  the  said  negro. 
If  the  said  negro  shall  die  before  the  said 
first  day  of  March,  it  is  to  be  the  loss  of 
the  said  William  Thompson.  This  agree- 
ment entered  into  the  22nd  day  of  August, 
1797,  and  signed  in  presence  of  John  B. 
Scott,  William  Roberts  and  John  Clarke." 
(Signed)  "William Thompson, junr."  (seal.) 

The  complainant  afterwards,  by  an 
amended  bill,  made  the  widow  and  infant 
children  of  Daniel  Roberts  deceased,  par- 


ties to  the  suit,  and  prayed  that  they  might 
say  how  long  the  said  negro  Jerry  has 
been  in  their  hands,  and  that  they  might 
account  for  his  hire  during  their  posses- 
sion. 

The  new  defendants  say  in  their  answer, 
that  they  have  been  in  peaceable  and  quiet 
possession  of  the  said  slave,  and  have  used 
him  as  their  own  property,  for  near  four- 
teen years;  and  they  therefore  rely  on  the 
statute  of  limitations,  as  being  a  complete 
bar  to  the  complainant's  claim. 

Many  depositions  were  taken  to  prove 
the  declarations  of  the  original  parties  re- 
specting the  nature  of  the  contract;  the 
sums  of  money  for  which  the  slave  had 
been  hired  while  in  the  possession  of  Rob- 
erts; that  the  money  was  tendered  by 
Thompson  a  few  days  after  the  stipulated 
time,  and  refused  by  Roberts,  because  the 
sale  had  become  absolute  by  Thompson's 
failure  to  pay  the  money  at  the  day  ap- 
pointed; the  value  of  the  negro,  &c. 

124  *The   county    court   dismissed   the 
bill,  and  an  appeal  was  taken  to  the 

superior  court  of  chancery  for  the  Rich- 
mond district. 

The  chancellor  decreed,  that  the  appel- 
lant had  a  right  to  redeem  the  said  slave 
upon  the  payment  of  the  principal  money, 
with  interest,  and  to  have  an  account  of 
his  profits;  since,  the  time  which  has 
elapsed,  is  no  bar  to  the  same.  For  which 
reasons  he  reversed  the  decree  of  the 
county  court;  and  retaining  the  cause,  by 
consent  of  parties,  he  decreed  that  the  ap- 
pellees render  an  account  of  the  profits  of 
the  said  slave,  since  he  came  to  the  pos- 
session of  the  said  Daniel  Roberts  deceased 
in  his  lifetime,  before  one  of  the  commis- 
sioners of  the  court;  and  that  the  defendant 
Coleman,  should  render  an  account  of  his 
administration  of  the  estate  of  his  intestate. 

The  suit  abating  by  the^  death  of  the 
complainant,  was  revived  in  the  name  of 
John  R.  Cocke,  as  his  executor. 

The  commissioner  reported  a  balance 
due  the  complainant  of  $1,437.38;  and  that 
Henry  E.  Coleman,  was  indebted  to  the 
estate  of  Daniel  Roberts  deceased,  in  the 
sum  of  $1,222.03. 

The  defendant  Coleman  presented  a  pe- 
tition to  the  court  for  a  re-hearing,  accom- 
panied with  two  affidavits,  stating  that 
since  the  interlocutory  decree  was  pro- 
nounced, he  had  discovered  new  and  im- 
portant testimony,  of  which  he  had  no 
knowledge  when  the  decree  was  rendered; 
that  he  expects  to  prove,  that  after  the 
time  had  expired  within  which  the  said 
William  Thompson,  by  agreement,  should 
have  redeemed  the  said  negro,  the  said 
Thompson,  in  consideration  of  the  sum 
of  ten  pounds  paid  by  Daniel  Roberts, 
agreed  to  release  all  claim  to  the  said  negro 
Jerry;  which  sum  was  accordingly  paid. 
But  this  petition  was  over-ruled  by  the 
court,  because  the  matter  set  forth  in  the 
said  petition  and  affidavits  was  not  stated 
with  sufficient  certainty.  Whereupon  the 
chancellor  decreed,  that  the  said  defendant 
Coleman  should  pay  $1,222.03  cents,  being 
the  amount  of  assets  reported  to  be 

125  in  his  hands,  *with  interest  on  $737.46 
cents   from  the  2nd  of  January  last 
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until  paid;  and  that  the  other  defendants 
should  pay  to  the  plaintiff  the  sum  of 
$215.35  cents  being  the  balance  of  princi- 
pal money  for  hire,  with  like  interest  from 
the  15th  day  of  October,  until  paid. 

From  this  decree,  the  defendjints  ap- 
pealed to  this  court. 

Leigh,  for  the  appellants.  ' 

Hay,  for  the  appellee.* 

April  5— JUDGE  CO  ALTER: 

There  are  two  questions  presented  by 
the  record  in  this  case;  1st.  Was  the  trans- 
action in  the  nature  of  a  mortgage,  or  a 
conditional  sale?  2nd.  If  the  former,  or  if 
there  is  a  doubt  on  the  subject,  ought  the 
party  to  be  permitted  now  to  redeem,  un- 
der all  the  circumstances  of  the  case? 

I  think  there  is  at  least  considerable 
doubt  as  to  the  real  intention  of  the  parties, 
and  the  true  nature  of  the  transaction;  es- 
pecially when  the  peculiar  provisions  of 
the  written  instrument  are  taken  in  con- 
nection with  the  cotemporaneous  and  sub- 
sequent conduct  of  the  parties. 

Upon  the  face  of  the  writing  alone,  this 
case  is  perhaps  more  like  a  conditional 
sale,  than  that  of  Chapman  and  Turner. 
In  both  cases,  the  labor  was  to  stand  for 
the  interest  until  the  day  of  re-payment, 
when  the  principal  alone  was  to  be  re- 
turned. In  both,  the  value  of  the  property 
was  little  more  than  the  money  advanced. 
In  this  case  there  was,  perhaps,  less  ine- 
quality than  in  that.  But  in  this  case  there 
is  this  peculiar  feature;  the  co,ntract  pro- 
vides expressly  that  in  the  case  of 
126  the  death  of  the  *slave,  before  the 
day  of  re-payment,  the  loss  was  to 
fall  on  the  party  who  received  the  money; 
the  necessary  implication  from  which  is, 
that  if  he  died  after  the  day,  he  died  the 
property  of  the  other  party,  who  it  was 
said  was  then  to  have  the  fee.  This  risque 
is  incompatible  with  the  idea  of  a  mort- 
gage, and  is  one  which,  considering  it  as 
a  mortgage,  a  court  of  equity  would  either 
have  to  relieve  against,  as  altogether  un- 
conscionable; or  if  that  court  could  not 
annul  this  part  of  the  contract,  at  least 
when  applied  to  for  permission  to  redeem, 
it  could  well  say  to  such  application,  espe- 
cially after  a  great  lapse  of  time;  "this  con- 
dition imposed  a  risque  against  which  you 
cannot  indemnify,  and  as  redemption  is 
permitted  on  the  ground  that  you  can  in- 
demnifyi  it  will  be  denied  in  this  case." 

Whether  we  consider  it  a  conditional 
sale  or  a  mortgage,  neither  party  ex- 
pected a  redemption  after  the  day;  other- 
wise, this  risque  would  no  more  have  been 
thrown  on  the  party  after,  than  before,  the 
day. 

In  the  case  of  Chapman  and  Turner,  the 
answer  explained  the  nature  of  the  trans- 
action, so  as  to  change  it  from  what  it 
might  otherwise  have  appeared  from  the 
writing.     Had  Turner  been  dead,  that  case 


♦It  Is  unnecessary  to  give  the  armament  In  this 
case,  as  It  was  discussed  by  the  court,  and  as  the 
opinion  of  the  court  only  embraced  some  of  the 
points  made  in  the  argument.  The  cases  referred 
to  at  the  bar.  were  Chapman  v.  Turner,  1  Call  380. 
Judge  Roane's  opinion  :  on  the  point  of  adverse 
possession,  1  Call  419.  Harrison  v.  Harrison  &c.  and 
Dickey  V.  Dickenson  &c.  (not  reported)  decided 
February  19,  1819  :  4  Mun.  604,  Garland  v.  Enos  :  as 
to  Interest  on  hire.  Bland  v.  Baird,  5  Mun.— Note 
in  Orifirinal  Edition. 


would  perhaps  have  been  considered  a 
mortgage,  to  the  ruin  of  his  family,  when 
in  truth  it  was  no  such  thing. 

But  the  doubt  here,  arising  from  the  pa- 
per itself,  is  not  removed,  but  increased^ 
by  the  cotemporaneous  acts  of  the  parties,, 
and  the  long  acquiescence.  Some  time 
after  the  day  of  payment,  the  party  cither 
offered  the  money,  believing  that  he  had 
a  right  then  to  redeem;  or  thinking  he 
had  no  such  right,  unless  the  other  would 
agree  to  it,  held  a  conversation  with  hin:i 
on  the  subject,  and  findirig  he  would  not,, 
never  offered  the  money. 

I  think  from  the  evidence,  that  this  lat- 
ter was  most  probably  the  fact.  If  so,, 
how  can  we  say  whether  this  opinion' 
arose  from  a  knowledge  that  it  was  a 
conditional  sale,  or  from  a  mistaken 
idea,     that     though     if     it     was      a 

127  *mortgage,   he  had   no  right  to   re- 
deem  after   the   day;   and   especially 

when  the  property  was  to  be  thenceforth 
at  the  risque  of  the  mortgagee?  for,  if  the 
slave  had  died  the  next  day,  he  having  re- 
fused the  money,  no  court  would  have 
decreed  it  to  him,  as  his  declaration  united 
tp  the  acquiescence  of  the  other  party,, 
would,  in  that  event,  have  forever  stamped 
upon  the  transaction,  the  character  of  a 
conditional  sale. 

But  if  he  thought  it  a  mortgage,  and 
that  he  had  a  right  to  redeem,  he  was  ap- 
prized of  the  opposite  construction,  and  ac- 
quiesced therein,  until  after  the  death  of  the 
party.  He  either  did  so,  because,  having^ 
received  a  good  price  for  his  slave,  he  was 
unwilling  to  risque  a  suit;  or  he  intended^ 
at  some  future  day,  when,  if  the  slave  livedo 
his  hires  might  amount  to,  or  exceed  the 
debt  and  interest,  to  bring  his  suit  to  re- 
deem: well  knowing,  that  should  the  slave 
die  in  the  mean  time,  it  would  be  no  loss 
to  him,  but  to  the  other  party.  If  he 
really  intended  to  abandon  his  right  to 
redeem,  if  he  had  it,  I  can  see  no  reason 
why,  under  all  the  circumstances,  he  should 
now  be  permitted  to  re-assert  it,  especially, 
as  before  stated,  he  cannot  make  compen- 
sation for  the  risque  run  as  aforesaid.  And 
if  he  never  intended  to  abandon,  but  merely 
lie  by,  to  take  all  advantages  and  throw 
every  risque  on  the  other  party,  I  think 
such  unfair  conduct  ought  not  to  make  him 
a  favorite  of  a  court  of  equity. 

I  well  recollect  that  such  conduct,  unac- 
companied too  by  any  stipulated  risque,  as 
in  this  case,  had  great  weight  in  turning^ 
the  scale  in  the  case  of  Dickey  and  Dick- 
enson, (a)  Circumstances  of  this  kind,  if 
not  decisive  of  the  question  of  conditional 
sale  or  not,  are  at  least  well  calculated  to 
create  doubts  upon  that  subject;  and  when 
doubts  exist,  or  where  to  permit  redemp- 
tion would  be  hard  and  unconscionable,  as 
in  this  case,  they  at  least  afford  good 
ground    to    conclude    that    the    right 

128  to    redeem    was    ♦waived;    especially 
when    the    money    advanced    was    a 

reasonable  and  adequate  price  for  the 
property.  For  these  reasons,  I  am  for  re- 
versing the  decree  of  the  chancellor  and 
affirming  that  of  the  county  court. 

Were   I   of   a   different   opinion,   I   think 


(a)  See  the  last  note. 
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the  decree  ought  to  have  been  opened  to 
admit  the  new  matter  of  defence  stated  in 
the  petition  for  that  purpose. 

JUDGE  CABELL: 

There  is  no  particular  form  of  expression 
which  will  necessarily  determine  a  con- 
veyance to  be  a  mortgage,  or  a  conditional 
sale.  It  must  always  depend  on  the  inten- 
tion of  the  parties.  In  the  total  absence 
of  all  extraneous  circumstances,  the  instru- 
ment must  be  judged  of  by  itself.  But  an 
instrument  which,  in  its  form,  imports  to 
be  an  absolute  conveyance,  may  be  deter- 
mined to  be  a  mortgage,  whilst  another, 
importing  on  its  face  to  be  a  mortgage, 
may  be  determined  to  be  a  conditional 
sale,  according  to  the  intention  of  the  par- 
ties, as  evinced  by  testimony  aliunde. 
Ross  V.  Norvell,(b)  affords  an  mstance  of 
the  former;  and  Chapman  v.  Turner, (c) 
affords  an  instance  of  the  latter.  If  the 
instrument  now  before  us  were  to  be 
judged  of  by  itself,  abstracted  from  the 
circumstances  detailed  in  the  evidence,  I 
should  be  of  opinion  that  it  is  a  mere  mort- 
gage. According  to  its  terms,  it  is  a  bor- 
rowing of  money.  Nothing  is  said  about 
the  sale  or  the  price  of  the  negro.  He  was 
received  by  Roberts  as  a  security  for 
money  borrowed.  His  labor  was  to  be 
for  the  interest  of  that  money,  and  his  life 
was  to  be  at  the  risque  of  the  borrower 
until  the  day  appointed  for  re-payment  of 
the  principal.  It  is  unquestionably  true, 
as  contended  by  Mr.  Leigh,  that  on  default 
of  payment  at  the  day,  the  parties  in- 
tended the  risque  to  be  thereafter  on  Rob- 
erts. That  was  the  necessary  result 
129  of  the  declared  intention  of  *the 
parties,  that  after  such  default,  the 
negro  was  to  become  the  property  of  Rob- 
erts. But  that  may  have  been  intended  as 
a  mere  forfeiture,  or  as  a  restriction  on 
the  right  of  redemption;  which,  if  the 
transaction  be  really  a  mortgage,  equity 
will  not  tolerate.  Such  is  the  opinion 
which  I  should  form  on  the  instrument  it- 
self. 

But  the  circumstances  exhibited  in  the 
testimony  are  not  such  as  to  justify  the 
inference  of  a  court  of  equity.  Notwith- 
standing the  form  of  the  instrument,  the 
parties  may  have  intended  a  sale  and  not 
a  security;  and  the  sum  advanced  by  Rob- 
erts may  have  been  the  agreed  price  of  the 
negro.  The  testimony  shews  it  was  not 
more  than  his  fair  value.  But,  as  both  par- 
ties intended  that  Thompson  might,  and  as 
both  of  them,  probably,  expected  that  he 
would,  regain  the  negro  by  repaying  the 
price  within  the  short  period  allowed  for 
that  purpose,  (in  which  event  the  practical 
operation  of  the  transaction  would  rather 
resemble  a  loan  than  a  purchase,)  it  is  not 
surprising  that,  regardless  of  technical  lan- 
guage, they  gave  to  a  contract  which  was 
really  a  purchase,  the  forms  of  a  loan.  It 
is  in  proof  that  the  money  not  being  re- 
paid at  the  day,  Roberts  refused  to  receive 
it  thereafter,  and  claimed  the  negro  as  his 
own.  This  could  only  be  justifiable,  in 
law,  on  the  ground  of  the  transaction  hav- 
ing been  intended  by  the  parties  as  a  sale 

Cb)  1  Wasli.  M. 
(c)  1  Call.  28a 


and  not  a  mortgage.  Thompson,  with  the 
full  knowledge  of  this  pretension  on  the 
part  of  Roberts,  silently  acquiesced  in 
that  pretension  for  more  than  ten  years. 
We  cannot  suppose  so  long  an  acquies- 
cence proceeded  from  ignorance  that  the 
law  authorised  him  to  enforce  a  redemp- 
tion, in  case  the  contract  had  been  no  more 
than  a  mortgage.  This  acquiescence,  when 
taken  in  connection  with  tne  fact,  that,  al- 
though Roberts  survived  the  transaction 
for  many  years,  he  was  permitted  to  die 
before  the  suit  was  brought,  cannot,  ac- 
cording to  the  evidence  in  this  cause,  be 
satisfactorily  accounted  for  on  any  other 
consideration  than  a  conviction  on  the 
part  of  Thompson,  that  Roberts  had 

130  it    in    his    power,    by    shewing    ♦the 
real    character    of    the    transaction, 

effectually  to  oppose  his  demand.  Under 
such  circumstances,  every  thing  that  can 
fairly  be  presumed,  ought  to  be  presumed 
against  the  complainant.  I  am  therefore, 
of  opinion,  on  tne  merits,  to  reverse  the 
decree  of  the  chancellor,  and  to  affirm  that 
of  the  county  court. 

But,  if  my  opinion  on  the  merits,  as  dis- 
closed by  the  evidence  exhibited  in  the 
record,  had  been  different,  I  should  still 
have  thought  the  court  of  chancery  erred 
in  refusing  to  open  the  interlocutory  de- 
cree, so  as  to  allow  the  appellants  the  ben- 
efit of  the  newly  discovered  fact  stated  in 
the  petition  of  Roberts's  administrator. 

JUDGE  BROOKE:* 

Upon  the  face  of  the  contract  in  this 
case,  it  was  a  pledge  or  pawn  of  the  slave 
Jerry,  and  not  a  conditional  sale.  There 
is  nothing  in  it  that  intimates  a  price  to 
be  given,  which  is  essential  in  a  sale.  The 
expression  in  the  contract,  that  if  the  said 
negro  died  before  the  first  day  of  March 
next,  it  is  to  be  the  loss  of  the  said  Thomp-' 
son,  means  nothing  more  than  what  would, 
have  been  the  effect  of  an  irredeemable 
forfeiture,  which,  though  intended  by  the 
parties,  a  court  of  equity  will  not  permit. 
The  object  was  to  borrow  money;  and  the 
slave  was  delivered  to  the  lender  to*  keep 
down  the  interest  until  the  day  of  payment. 
The  fact  proved,  that  the  value  of  the 
property  and  the  money  lent,  were  nearly, 
equal,  does  not  affect  the  case,  as  no  treaty 
for  a  sale  is  proved.  The  inference  from 
the  fact,  that  Thompson  tendered  the 
money  a  short  time  after  the  day  of  pay-, 
ment,  is  against  the  idea  that  he  consid- 
ered it  a  conditional  sale;  though  that  is 
somewhat  accounted  for  by  the  fact,  that 
he  was  absent  on  a  journey,  at  the  day  of 
payment.  However  that  may  be,  the  re- 
fusal    of    Roberts    to     receive     the 

131  money,  on  the  ♦ground  that  it  was 
a  sale,  was  full  notice  to  Thompson, 

that  his  right  to  redeeii:  was  denied  by. 
Roberts;  and  though  I  am  not  prepared  to 
say,  that  the  possession  of  Roberts  was 
thereby  converted  into  an  adversary  pos- 
session, to  which  the  act  of  limitations 
would  apply,  I  am  of  opinion,  that  Thomp- 
son ought  to  have  asserted  his  right  at  an 
earlier   day;   and   that  it  would   be   unjust 


*JnDGE  Roane  absent,  from  the  contlnaance  of 
that  cause  which  has  for  so  long  a  time  deprived 
the  public  of  his  Important  services.— Note  In  Origi- 
nal Edition. 
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after  the  lapse  of  thirteen  years,  and  after 
the  death  of  Roberts,  to  permit  him  to  re- 
deem. I  think,  therefore,  that  the  decree 
of  the  chancellor  ought  to  be  reversed, 
and  the  decree  of  the  county  court  affirmed. 


Burwell  and  Others  v.  Corbin  and  Others.f 

April.  1822. 
[10  Am.  Dec.  404.] 

Wills  -Bxaciitlon-Proof  of-<Sufnctoficy$-C«e  at  B«r. 

—A  decedent  leaves  a  will  convey inar  real  estate, 
wholly  written  by  another  and  slarned  by  that 
other  with  the  name  of  the  testator.  There  are 
two  subscribinflT  witnesses  to  this  paper :  one  of 
whom  saw  the  sig-nature  and  heard  the  testator 
ackoowledg-e  that  it  was  si^rned  by  his  authority: 
the  other  does  not  say  whether  the  paper  was 
si^rned  or  not  at  the  time  of  his  attestation,  the 
testator  merely  declarlnar  *'it  is  my  will;"  it  was 
held  that  sach  a  paper  was  not  proved  accordiaff 
to  the  reoaisitions  of  the  statute. 

Bvldeaoe^Competency  of  Witnesses— Quaere.— A  man 
who  is  made  a  prochein  ami  to  an  infant  without 
his  knowledge  or  consent,  is  not  disqualified  from 
beinar  a  witness;  but  quare,  what  shall  amount  to 
a  recoflrnitlon  by  such  prochein  ami,  that  his 
name  was  properly  used? 

This  suit  was  originally  brought  in  the 
Williamsburg  chancery  court,  and  after- 
wards removed  to  the  Fredericksburg  dis- 
trict. 

Bacon    Burwell    and    others,*    heirs    at 

law    of  James    B.    Burwell    deceased,    of 

Richmond    county,    filed    their    bill 

132      *in  ,  chancery    against    John    R.    F. 

Corbin,  Thomas  P.  Smith  and  Fran- 


tJuDGB  Cabbll's  opinion  in  the  principal  case  can 
be  found  in  the  Appendix  to  this  volume,  1  Rand. 
468. 

$WllU-Bxecatlon— Proof  of— Suffidency.— In  Smith 
v.  Jones.  6  Rand.  84,  it  is  said  that  the  court  in  Bur- 
well V.  Corbin,  l  Rand.  181.  was  acting-  on  a  special 
verdict  And,  in  Boyd  v.  Cook.  8  Leiflrh  64.  the  case 
at  bar  is  distlngnished  from  the  principal  case,  the 
conrt  sayinff  throuarh  Carb.  J.,  that  in  the  principal 
case,  tbe  court  was  actinar  on  a  special  verdict, 
where  everythlnar  must  be  directly  found,  and 
nothinar  Inferred ;  but  that  in  the  case  at  bar,  the 
court  of  probate  was  actlnar  as  a  jury  and  mlarht 
draw  from  the  evidence  every  inference  and  con- 
clusion which  a  Jury  mig-ht  draw.  In  Boyd  v.  Cook. 
8  LeiflTh  54,  it  was  held  that  the  will  of  a  blind  man 
should  be  admitted  to  probate  as  a  will  of  real  as 
well  as  personal  estate,  if  attested  at  his  request  in 
the  same  room  with  him,  thouarh  it  be  not  proved 
that  the  will  was  read  to  him  in  the  presence  of  the 
attesting-  witnesses,  or  that  it  was  ever  read  to  him. 
provided  it  appears  satisfactory  to  the  court  that 
he  was  acquainted  with  its  contents,  and  intended 
to  make  the  testamentary  dispositions  therein  con- 
tained. 

In  Dudleys  v.  Dudleys,  8  Lteiarh  486,  the  authority 
of  the  principal  case  is  doubted  and  the  decision 
therein  discussed  at  lenarth  by  the  judges.  In  this 
case  (Dudleys  v.  Dudleys,  8  Ltelflrh  486).  the  will  was 
written  by  a  person  who  testified  that  he  also 
signed  the  testator's  name  thereto  in  the  presence 
and  at  the  request  of  the  testator,  and  then  sub- 
scribed his  own  name  as  a  witness  in  tbe  presence 
of  the  testator:  and  another  witness  testified  that 
some  years  afterwards,  while  at  the  testator's 
house,  it  was  sug-gested  to  the  testator  that  It  was  a 
favourable  time  to  have  his  will  witnessed,  and 
that  the  testator  assented:  that  the  paper  in  ques- 
tion was  produced:  that  the  witness  took  it  near 
the  testator  and  inquired  whether  he  acknowledg-ed 
it  as  his  will,  and  the  testator  said  he  did:  upon 
which  the  witness  subscribed  it  as  a  witness  in 
the  presence  of  the  testator.  It  was  held.  Judgb 
Brooke  dissenting,  that  the  acknowledgment  of 
itie  paper  by  tbe  testator  to  the  second  witness, 
was  a  recognition  of  the  signature  thereto  as  his 
own.  and  evidence  from  which  a  court  of  probate 
might  well  Infer  that  the  testator's  signature  to  tbe 
will  was  written  by  his  authority,  and  that  there- 
fore there  were  two  witnesses  to  the  execution  of 
ibe  will  as  required  by  statute.    In  delivering  his 


*The  Infant  plaintiffs  prosecute  in  the  name  of 
William  Ball,  their  next  frlend.-Note  in  Original 
Edition. 


cis  Smith,  stating:  that  since  the  death  of 
the  said  James  B.  Burwell,  the  said  Cor- 
bin had  produced  a  pretended  paper-writ- 
ing as  the  last  will  of  the  said  James, 
whereby  the  greater  part  of  his  estate  is 
devised  away  from  the  relatives  and 
friends  of  the  deceased  and  left  to  the  said 
Corbin;  and  legacies  are  bequeathed  to 
the  said  F.  Smith  and  Thomas  P.  Smith: 
that  the  said  paper  is  wholly  feigned  and 
counterfeit:  that  the  said  paper  has  been 
exhibited  by  the  said  devisees  to  the 
county  court  of  Richmond  for  probat,  and 
being  proved  by  the  two  attesting  wit- 
nesses, has  been  admitted  to  record,  and 
letters  of  administration  granted  to  the 
said  John  R.  F.  Corbin:  that  the  wit- 
nesses aforesaid  were  perjured:  that  the 
complainants  being  only  relievable  in 
equity,  they  pray  that  an  issue  may  be  di- 
rected to  try  whether  the  said  paper  is 
the  true  last  will  of  the  said  James  B.  Bur- 
well deceased,  &c. 

John  R.  F.  Corbin  says  in  his  answer, 
that  some  time  before  the  death  of  James 
B.  Burwell,  he  had  been  induced  by  strong 
persuasions  and  warm  professions  of 
friendship,  to  reside  with  the  said  Burwell; 
and  during  this  time,  he  transacted  most 
of  the  business  of  the  said  Burwell:  that 
some  short  time  before  the  death  of  the 


opinion.  Cabb,  J.,  said  (p.  440) :  *lt  was  said,  in  the 
argument,  that  the  point  In  this  case,  is  decided  by 
BurwM  V.  Corbini  that  the  distinction  taken  in 
Smith  V.  Jones,  between  a  court  of  probate  actlng 
upon  evidence,  and  a  court  of  chancery,  acting 
on  a  special  verdict  found  on  an  issue  of  devUarit 
vol  non,  would  not  reconcile  the  cases:  and  that  we 
must  overrule  Burwell  v.  Corbin,  if  we  susuined 
the  will  here.  For  myself.  I  must  say.  I  think  that 
case  went  too  far.  Yet  there  is,  surely,  a  sound  dis- 
tinction between  a  court  of  probate  acting  upon 
the  evidence,  and  a  court  deciding  the  law  upon 
the  facts  found  by  a  special  verdict  Upon  this  dis- 
tinction, the  court,  in  Smith  v.  Jones,  meant  to  leave 
Burwell  V.  Corbin  undisturbed:  and  I  am  not  dis- 
posed, at  present,  to  Inquire,  whether,  on  the  strict 
and  narrow  ground  of  a  special  verdict,  it  may  not 
stand:  but  certainly.  I  can  never  consent  that  it 
shall  govern  a  court  of  probate,  in  deciding  upon 
evidence."  Judge  Cabbll  said  (p.  441) :  "In  tbe  case 
of  Smith  V.  Jones.  Judge  Cabb.  speaking  for  the 
court,  draws  a  distinction  between  a  case  where 
the  court  Is  deciding  upon  a  special  verdict,  as  in 
the  cdLse  o^  Burwell  v.  Corbin^  and  a  case  like  the 
present,  where  the  court  has  to  decide,  as  a  court 
of  probate,  on  the  evidence  given  for  or  against  a 
will:  in  the  former  case,  we  are  limited  to  the  facU 
as  stated:  we  can  deduce  no  inference  from  them: 
in  the  latter,  we  may  Infer  every  thing  from  the 
evidence,  that  a  Jury  might  fairly  infer.  I' sat  in 
Burwell  v.  Corbin.  It  is  due  to  candor  to  admit  that 
I  did  not  proceed  on  any  such  distinction  as  that 
taken  in  Smith  v.  Jones.  My  opinion  would  not 
bave  been  different  at  that  time,  had  the  case 
stood  on  a  statement  of  the  evidence,  and  not  on  a 
special  verdict  But  I  have  had  occasion  to  recon- 
sider, with  great  attention,  the  case  of  Burwell  v. 
Corbin,  and  I  have  come  to  the  conclusion,  that  the 
decision  can  be  justified,  only  on  the  ground  that  it 
was  on  a  special  verdict;  and  that  even  In  that 
aspect  of  the  case.  It  ought  to  have  been  sent  back 
for  a  more  perfect  finding  of  the  facts."  But 
Judge  Bbooke  In  bis  dissenting  opinion  said  that 
he  thought  tbe  principal  case  was  not  correctly  un- 
derstood: and,  while  It  was  a  case  of  an  anomalous 
character,  yet  the  principle  decided  by  it  was  en- 
tirely correct  To  sustain  this  view,  the  judge  ex- 
plains the  principal  case  at  some  length:  and  says 
that  the  point  in  Burwell  v.  Corbin  was  not  Involved 
In  Smith  V.  Jones.  6  Rand.  82.  Judge  Tucker 
thought  the  principal  case  not  exactly  In  point  In 
the  case  at  bar,  but  he  said  he  should  certainly  not 
disregard  Its  authority  whenever  It  was  in  point. 
See  principal  case  also  cited  In  Clarke  v.  Dunna- 
vant  10  Leigh  27,  29:  Sturdlvant  v.  Birchett  10 
Gratt  79.  108.  See  further,  monographic  note  on 
"Wills"  appended  to  Hughes  v.  Hughes,  2  Munf. 
209.  The  principal  case  Is  also  cited  In  Powell  v. 
Manson,  22  Gratt  189. 
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latter,  he  requested  the  defendant  to  write 
his  will;  which  he  accordingly  did,  in  ex- 
act conformity  to  the  instructions  of  the 
said  Burwell:  that  upon  perusing  the  said 
will,  the  said  Burwell  expressed  his  entire 
approbation  of  it,  and  requested  the  de- 
fendant to  sign  his  name  for  him,  to  the 
same:  that  it  was  attested  by  two  credible 
witnesses,  who  subscribed  their  names  in 
the  presence  of  the  said  Burwell:  that  he 
denies  the  fraud,  combination,  and  forgery 
charged  in  the  bill:  that  the  said  will  was 
established  in  the  county  court  of  Rich- 
mond, although  it  was  opposed  by  the 
strenuous  efforts  of  the  complainants,  to 
invalidate  the  act  and  stigmatize  the  char- 
acter of  the  defendant:  that  although  the 
complainants  are  the  .nearest  relations  of 
the  said  Burwell,  yet  the  defendant 
133  is  not  ♦very  remotely  allied  to  him 
in  blood;  that  as  to  one  of  the  com- 
plainants (Lucy  Clements)  the  testator 
had  always  manifested  a  rooted  aversion 
to  her,  &c. 

Francis  Smith  denies  his  participation 
in  any  fraud  or  combination;  that  he  was 
not  privy  to  the  execution  of  the  will,  and 
did  not  know  of  the  existence  of  such  an 
instrument,  until  after  the  decease  of  the 
said  Burwell,  &c. 

The  paper  in  question,  purporting  to  be 
a  will,  is  attested  by  Thomas  I.  Scrimger 
and  David  Barrick,  as  subscribing  wit- 
nesses. 

Many  depositions  were  taken  on  both 
sides,  embracing  a  great  variety  of  matter, 
and  impeaching  and  supporting  the  char- 
acter of  Barrick,  one  of  the  subscribing 
witnesses. 

The  court  of  chancery  ordered  an  issue 
to  be  made  up  and  tried  in  the  superior 
court  of  law  for  the  county  of  Caroline, 
"whether  the  writing  produced  and  re- 
ferred to  in  the  bill  of  the  plaintiffs,  bear- 
ing date  the  2d  day  of  September,  1811, 
purporting  to  be  the  last  will  and  testa- 
ment of  James  B.  Burwell,  deceased,  be 
the  will  of  the  said  James  B.  Burwell  or 
not;  the  verdict  of  which  jury,  when  ren- 
dered, shall  be  certified  to  this  court;  and 
the  court  doth  decree  and  order,  that  upon 
the  trial  of  the  said  issue,  copies  of  the 
bills,  answers  and  exhibits,  and  depositions 
of  such  of  the  witnesses  as  are  dead,  or 
cannot  attend  the  trial,  shall  be  read  in 
evidence." 

William  Ball,  the  next  friend  of  some  of 
the  infant  plaintiffs,  being  dead.  Bacon 
Burwell  was  admitted  'to  prosecute  the 
suit  as  their  next  friend. 

The  issue  directed  by  the  court,  was  ac- 
cordingly made  up  in  the  usual  form,  and 
tried  in  the  superior  court  of  law  for  Car- 
oline county. 

The  jury  not  agreeing  on  their  verdict, 
it  was  agreed  by  the  parties,  "that  the 
question  of  law  arising  on  the  evidence  of 
the  subscribing  witnesses  to  the  paper- 
writing  in  the  declaration  mentioned,  pur- 
porting to  be  the  will  of  James  B,  Burwell, 
in  the  event  that  that  evidence 
134  ♦should  be  credited  by  the  jury,  to 
wit:  whether  that  evidence  shews 
that  the  said  paper-writing  was  duly  exe- 
cuted as  a  will,  according  to  the  first  sec- 


tion of  the  act  of  the  general  assembly, 
passed  the  13th  day  of  December,  1792, 
entitled  'an  act  reducing  into  one  the  sev- 
eral acts  concerning  wills,  the  distribution  * 
of  intestates'  estates,  and  the  duty  of  ex- 
ecutors and  administrators,'  shall  be  re- 
served by  a  special  finding  of  the  facts 
that  the  jury  may  determine  to  be  proved 
by  that  evidence  by  the  jury,  to  be  decided 
by  the  proper  court;  and  all  parties  agree- 
ing to  waive  all  objection,  now  and 
hereafter,  that  might  be  made  to  any  irreg- 
ularity or  supposed  irregularity  in  this 
course/* 

The  jury  being  sent  out,  returned  a  ver- 
dict in  these  words: 

"We  of  the  jury  find  that  the  paper- 
writing  in  the  proceedings  in  this  cause 
mentioned,  bearing  date  the  2nd  day  of 
September,  1811,  purporting  to  be  the  last 
will  and  testament  of  James  B.  Burwell, 
deceased,  is  the  true  last  will  and  testa- 
ment of  the  said  James  B.  Burwell,  de- 
ceased, in  the  proceedings  in  this  cause 
mentioned,  if  the  proper  court  shall  be  of 
opinion  that  the  said  paper-writing  was 
duly  executed  as  the  last  will  and  testa- 
ment of  the  said  James  B.  Burwell,  de- 
ceased, upon  the  following  facts,  which  we 
find:  that  on  the  2nd  day  of  September, 
]811,  the  said  James  B.  Burwell  requested 
Thomas  I.  Scrimger,  a  subscribing  witness 
to  the  said  paper-writing,  to  csill  at  his 
house  that  evening  on  his  way  from  Rich- 
mond court,  as  he  (Burwell)  had  particular 
business  with  him;  that  the  said  Scrimger 
was  detained  at  Richmond  court-house  by  ^ 
a  thunder  storm,  and  did  not  call  at  the 
said  Burweirs  that  evening;  that  the  next 
morning,  the  3rd  of  September,  1811,  a 
messenger  came  from  the  house  of  the 
said  Burwell  to  the  said  Scrimger,  to  know 
if  he  had  gotten  home;  and  the  said  Scrim- 
ger, on  the  morning  of  that  day,  went  to 
the  said  BurwelFs  house,  and  there 
135  found  *the  said  James  B.  Burwell 
and  John  R.  F.  Corbin,  a  defendant 
in  equity  in  this  suit,  together;  when,  after 
the  said  Scrimger  had  spoken  to  the  said 
Burwell  and  Corbin,  the  said  Burwell  gave 
a  paper-writing  to  the  said  Corbin,  and  re- 
quested him  to  hand  it  to  the  said  Scrim- 
ger, that  he  might  sign  it  as  a  witness;  that 
the  said  Corbin  took  the  said  paper-writ- 
ing, and  observed  to  the  said  Burwell,  that 
he  had  not  signed  it  himself,  when  the  said 
Burwell  observed,  *aye,  you  can  sign  it 
for  me;*  whereupon  the  said  Corbin,  in  the 
presence  of  the  said  Burwell,  signed  the 
name  of  the  said  James  B.  Burwell  to 
the  said  paper-writing,  and  then  delivered 
the  said  paper-writing  to  the  said  Thomas 
I.  Scrimger,  who,  in  the  presence  of  the 
said  Burwell,  signed  his  name  to  the  said 
paper-writing  as  a  witness;  that  the  said 
paper-w^riting  was  then  delivered  by  the 
said  Corbin  to  the  said  Burwell,  who  put  it 
into  a  small  pocket-book,  and  put  the  book 
into  his  pocket;  that  the  said  Thomas  I. 
Scrimger,  when  he  returned  the  said  paper- 
writing  to  the  said  Corbin,  in  a  low  voice, 
in  th^  presence  of  the  said  Burwell,  asked 
the  said  CorHin  if  that  paper  was  the  said 
Burwell's  will,  when  the  said  Corbin  an- 
swered   that    it    was;    but   the    witness    did 
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not  know  that  this  enquiry  and  answer 
was  heard  by  Burwell;  that  the  said 
Thomas  I.  Scrimger,  at  the  time  of  his 
*  signing  the  said  paper-writing  as  a  wit- 
ness, enquired  in  the  presence  of  the  said 
Burwell,  if  there  was  to  be  no  other  wit- 
ness; when  the  said  Corbin  answered,  in 
the  presence  of  said  Burwell,  that  David 
Barrick  had  been  sent  for,  but  was 
not  at  home;  and  we  find  further,  that  the 
said  David  Barrick,  having  returned  home 
at  night  on  the  3rd  of  September,  1811, 
was  informed  by  his  wife  that  the  said  Bur- 
well had  sent  for  him  in  the  course  of  that 
day:  that  the  said  Barrick  went  to  the 
house  of  the  said  James  B.  Burwell  on  the 
morning  of  the  4th  of  September,  1811, 
and  found  the  said  James  B.  Burwell  sit- 
ting on  the  bed  with  the  said 
136  *paper-writing  in  his  hand,  when 
the  said  James  B.  Burwell  asked 
him  to  sign  that  paper,  and .  the  said 
David  Barrick  thereupon  signed  his  name 
to  the  said  paper-writing  as  a  witness,  in 
the  presence  of  the  said  James  B.  Burwell: 
that  the  said  Barrick  then  asked  the  said 
Burwell,  what  it  was  that  he  h?id  signed, 
and  the  said  Burwell  replied  *it  is  my  will, 
but  you  need  not  make  a  talk  of  it;  it  is 
time  enough;'  and  that  the  said  paper-writ- 
ing, so  attested  or  signed  by  the  said 
Scrimger  and  Barrick,  is  the  same  which 
was  admitted  to  record  in  the  county  court 
of  Richmond  on  the  4th  day  of  November, 
1811,  which  is  referred  to  in  the  proceed- 
ings and  issue  in  this  cause;  and  that  the 
^  said  James  B.  Burwell,  at  the  time  of  the 
attestation  of  the  said  paper-writing  by 
the  said  Scrimger  and  Barrick,  was  of 
sound  mind  and  disposing  memory;  and 
if  the  court  shall  be  of  opinion,  that  the 
said  facts  do  not  shew  that  the  said  writ- 
ing was  duly  executed  according  to  the  di- 
rections and  provisions  of  the  1st  section 
of  the  act  of  the  general  assembly,  passed 
the  13th  day  of  December,  1792,  entitled 
'an  act  reducing  into  one  the  several  acts 
concerning  wills,  the  distribution  of  intes- 
tates* estates,  and  the  duty  of  executors 
and  administrators,'  then  we  find  that  the 
said  paper-writing  is  not  the  last  will  and 
testament  of  the  said  James  B.  Burwell, 
so  far  as  it  affects  the  real  estate  of  the 
said  decedent  James  B.  Burwell." 

Upon  this  verdict,  the  court  "being 
strongly  inclined  to  think  that  it  is  not 
necessary,  and  perhaps  not  proper,  that 
this  court  should  give  any  opinion  on  the 
facts  found  by  the  jury  on  this  issue,  was 
about  to  certify  the  verdict  without  giving 
an  opinion,  but  it  being  suggested  by  the 
counsel,  that  possibly  the  chancellor  may 
think  that  this  court  ought  to  certify  its 
opinion,  and  if  so,  that  great  delay  would 
arise  to  the  parties  from  sending  it  back 
to  this  court,  for  this  reason  the  court  pro- 
ceeds to  pronounce  its  opinion,  and 
137  the  parties  being  *heard  by  their 
counsel,  it  seems  to  the  court  here, 
that  the  paper-writing  in  the  verdict  men- 
tioned in  the  last  will  and  testament  of 
the  said  James  B.  Burwell  deceased,  duly 
executed  as  a  will  according  to  the  first 
section  of  the  act  of  the  general  assembly, 
passed  the*13th  day  of  December,  1792,  en- 


titled *an  act  reducing  into  one  the  several 
acts  concerning  wills,  the  distribution  of 
intestates'  estates,  and  the  duty  of  execu- 
tors and  administrators;'  and  it  is  ordered, 
that  the  verdict  of  the  jury  in  this  issue,  and 
the  opinion  of  this  court,  be  certified  to 
the  superior  court  of  chancery  for  the 
Fredericksburg  district." 

At  the  trial  the  plaintiffs  tendered  a  bill 
of  exceptions  which  was  received,  stating, 
that  the  defendants  in  the  issue  (who  were 
the  plaintiffs  in  the  chancery  suit)  offered 
in  evidence  a  deposition  of  William  Ball 
duly  taken  in  this  cause;  which  William 
Ball  was  admitted  to  be  the  same  William 
Ball  who  is  named  in  the  bill,  as  the  next 
friend  of  Edwin,  James  and  Nancy  Bur- 
well, infant  children  of  James  Burwell, 
(who  are  among  the  complainants  in 
equity,)  and  that  the  said  William  is  now 
dead.  But  the  plaintiffs  in  the  issue  ob- 
jected to  the  said  deposition  being  read, 
because  the  said  W.  Ball  was  named  in 
the  bill  as  the  next  friend  of  the  said  infant 
complainants,  and  so  was  at  the  time  of 
taking  his  deposition,  interested  in  the 
cause,  being  liable  for  costs;  although  it 
was  stated  in  evidence  by  the  counsel  who 
drew  the  said  bill,  that  he  drew  it,  and 
used  the  name  of  the  said  William  Ball 
as  next  friend,  without  consulting  him,  or 
being  authorised  by  him  so  to  use  his 
name;  nor  so  far  as  he  knows  or  believes, 
was  the  said  William  Ball,  at  any  time 
prior  to  his  said  deposition,  being  taken 
or  at  that  time,  apprized,  or  had  he  any 
knowledge  of  the  fact,  that  his  name  had 
been  so  introduced  in  the  said  bill;  though 
he  cannot  say,  that  he  was  not  apprized 
of  the  fact  in  some  other  way,  which  ob- 
jection to  the  deposition  being  read,  was 
sustained  by  the  court,  and  the  same  was 

excluded. 
138  *The  verdict  being  certified  to  the 

court  of  chancery,  that  court  was  of 
opinion  that  the  paper-writing  in  the  pro- 
ceedings mentioned,  was  the  last  will  and 
testament  of  James  B.  Burwell  deceased, 
and  accordingly  dismissed  the  bill. 

The  complainants  obtained  a  supersedeas 
from  this  court.  In  their  petition  they 
assign  three  errors:  1st,  that  the  issue  was 
directed  ^to  be  tried  in  the  superior  court 
of  Carohne  county,  in  which  county  nei- 
ther the  lands  lay,  nor  the  testator  died: 
that  the  issue  devisavit  vel  non  is  local 
and  ought  not  to  be  tried  out  of  the  proper 
county,  but  for  good  cause  shewn  on  the 
record:  2nd,  because  the  deposition  of  Wil- 
liam Ball  was  rejected:  3rd,  because  the 
will  was  not  duly  executed.  The  two  last 
objections  only  were  relied  on  in  the  ar- 
gument or  discussed  by  the  court. 

The  case  was  argued  in  this  court  at 
great  length  by  Leigh  and  Wickham  for 
the  appellants,  and  Tucker,  Stanard  and 
Call  for  the  appellees;  but  as  the  case  re- 
ceived an  ample  discussion  from  the  court, 
the  arguments  of  counsel  are  omitted. 

April   10th.— JUDGE  COALTER: 

It  would  be  unnecessary  in  this  case  to 
decide,  whether  the  deposition  of  Ball  was 
properly  rejected,  if  the  court  was  unani- 
mously of  opinion  that  this  will,  on  the 
merits,  could  not  be  supported  as  a  good 
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will  of  lands.  This  however  not  being  the 
case,  it  becomes  necessary  for  me,  at  least 
to  express  my  doubts  as  to  the  correct- 
ness of  that  decision. 

I  think  it  clear,  that  if  a  man's  name  is 
used  as  next  friend  to  infants,  without  his 
knowledge  or  consent  at  any  time  given, 
he  is  not  answerable  for  costs,  and  if  not 
so  answerable,  and  in  no  other  way  inter- 
ested, that  he  is  a  good  witness.  The  im- 
proper conduct  of  adult  plaintiffs  or  their 
counsel,  in  prosecuting  a  suit  in  this 
139  way,  jointly  *with  infants,  cannot 
prejudice  the  latter,  nor  subject  the 
next  friend,  without  his  assent,  to  the  pay- 
ment of  costs. 

There  is  no  proof  in  the  cause,  that  the 
witness  even  knew  that  his  name  had  been 
used  as  next  friend;  on  the  contrary,  it  is 
in  proof,  that  when  it  was  first  so  used  he 
was  ignorant  of  it.  It  does  not  appear 
that  he  ever  paid  fees  to  counsel,  attended 
to  take  depositions,  or  took  any  part  in 
the  business.  It  is  said,  he  was  probably 
so  named  in  the  commissions;  but'  this 
does  not  appear:  on  the  contrary,  the  cap- 
tion of  his  deposition  recites  a  commission 
in  a  suit  between  "Burwell  and  others  and 
Corbin  and  others;"  and  in  another  depo- 
sition taken  before  the  same  justices,  the 
caption  recites  the  names  of  the  parties, 
without  naming  Ball  as  next  friend.  Had 
he  been  so  named  in  the  commission  by 
which  his  deposition  was  taken,  it  is 
strange  that  neither  the  justices  nor  the 
parties  should  have  adverted  to  the  ex- 
traordinary fact  of  one  of  the  plaintiffs 
giving  evidence  in  the  cause. 

But  this  deposition  was  not  excepted 
to,  by  endorsement  on  it,  as  is  usual  in 
chancery  suits.  On  the  contrary,  the  cause 
was  twice  heard  on  this  deposition  with 
others,  without  objection;  once,  probably 
when  Ball  was  alive,  and  once  during  the 
same  term,  at  which  his  death  is  stated 
in  the  record;  at  which  time  too  the  issue 
was  directed,  and  the  depositions  of  the 
witnesses  who  were  dead,  ordered  to  be 
read  on  the  trial. 

There  is,  therefore,  not  only  the  absence 
of  the  necessary  proof  to  shew  an  interest 
in  the  witness;  but  all  these  facts  and  cir- 
cumstances tend  to  prove  the  contrary. 

But  then  it  is  said,  that  if  Ball  was  not 
answerable  for  costs,  there  was  no  next 
friend  of  the  infants,  and  so  they  were  not 
properly  parties  to  the  suit;  and  as  in 
that  case  depositions  against  them  could 
not  be  read,  so  neither  could  those  in  their 
favor;  and  that  on  this  ground,  Ball's  dep- 
osition would  be  properly  rejected.  This 
at  first  appeared  to  me  a  formidable  objec- 
tion; but  on  reflection  I  am  not  entirely 
satisfied  with  it.  Suppose  one  of 
UO  the  defendants'  *important  wit- 
nesses had  been  dead,  and  his  depo- 
sition objected  to  on  this  ground,  that 
Ball  had  never  assented  to  become  next 
friend,  might  it  not  well  have  been  said 
in  answer  to  this,  that  the  suit  was  regu- 
larly brought,  a  next  friend  to  the  infants 
being  named?  He  could  have  assented, 
had  the  deposition  been  in  his  favour,  and 
in  that  case  it  would  have  been  read;  but 
%s  it  is  against  him,  he  chooses   now  to 


dissent,  and  thus  the  process  of  the  court 
will  be  used  to  entrap  and  defraud  the 
parties.  I  should  think  it  would  be  very 
hard  to  exclude  the  deposition  on  the  part 
of  the  defendant  under  such. circumstances. 
But,  if  it  would  have  been  proper  to  ex- 
clude Ball's  deposition  for  this  reason,  and 
if  that  reason  will  go  equally  to  exclude 
all  the  depositions  on  both  sides,  (for  they 
were  all  taken  before  Burwell  was  ap- 
pointed next  friend,)  ought  not  the  chan- 
cellor to  have  set  aside  the  verdict,  to  have 
awarded  new  commissions,  or  to  have  di- 
rected a  new  trial,  excluding  all  the  depo- 
sitions? 

These  are  important  considerations, 
which  I  should  deem  worthy  of  further 
investigation,  and  proper  to  be  decided  one 
way  or  the  other,  were  it  not,  that  exclud- 
ing Ball's  testimony,  and  considering  every 
thing  else  as  regular,  I  am  satisfied,  on 
the  merits,  that  the  writing  in  question 
cannot  be  supported  as  a  good  will  cf 
lands. 

This  paper-writing,  signature  and  all,  is 
in  the  handwriting  of  the  appellee  Corbin, 
who  is  the  principal  devisee;  and  the  ques- 
tion is,  whether  its  execution  is  properly 
attested  and  proved  by  two  subscribing 
witnesses? 

The  statute  requires  that  a  will  of  lands 
shall  be  in  writing,  and  where  not  wholly 
written  by  the  testator  himself,  shall  be 
signed  by  him,  or  by  some  other  person  in 
his  presence  and  by  his  direction,  and  be 
attested  by  two  or  more  credible  witnesses 
in  his  presence. 

In  the  case  before  us,  the*  alledged  will 
is  one  which  is  not  signed  by  the  testator, 
as  before  stated,  but  it  is  proved  by  a 
witness,  (independent  of  what  is  said 
by  one  of  the  subscribing  witnesses, 
as  hereafter  noticed,)  that  Corbin 
141  *acknowledged  that  he  himself  had 
subscribed  the  testator's  name  to  it. 
The  subscribing  witnesses  also  attested  it 
at  different  times. 

I  understand  it  to  be  clearly  established 
by  all  the  authorities,  that  every  important 
requisite  of  the  statute  must  be  attested 
and  proved  by  each  witness.  Otherwise, 
there  would  be  but  one  witness  to  prove 
what  the  law  says  must  be  attested  by 
two.  They  must  attest  a  writing,  not  a 
blank  sheet;  they  must  attest  a  writing 
signed,  and  not  one  unsigned.  When  this 
writing  was  handed  to  the  first  subscrib- 
ing witness,  and  he  was  asked  to  attest  it, 
it  was  not  signed.  Suppose  he  had  at- 
tested' it  in  that  form,  and  it  had  remained 
unsigned  until  the  next  day,  when  the  sec- 
ond witness  attested  it,  and  the  testator 
had  then  discovered  the  omission,  and 
signed* it;  would  this  be  an  attestation  of 
a  signed  will  by  two  witnesses?  Or  sup- 
pose that  one  witness  attests  in  the  pres- 
ence of  the  testator,  and  the  same  witness 
takes  the  same  paper  into  an  adjoining 
room,  where  another  witness  only  hears 
the  testator  acknowledge,  and  attests  the 
same  paper,  but  not  in  his  presence;  al- 
though the  first  witness  is  one  of  the  high- 
est credit,,  and  a  jury  on  his  evidence 
should  find  that  it  was  the  same  paper 
which  the  testator  had  but  the  moment  be- 
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fore  signed  and  published  as  his  will,  could 
it  be  established  as  such  under  the  statute? 
As  I  understand  the  law  and  all  the  ad- 
judications upon  it,  we  are  not  at  liberty 
to  believe  any  thing,  which  the  statute  re- 
<3uires  to  make  the  will  a  complete  one,  on 
the  testimony  of  one  witness.  Suppose  the 
statute  had  required  but  one  witness,  and 
he  knows  only  a  part  of  these  facts,  which 
he  is  to  attest;  as,  for  instance,  he  knows 
it  was  a  writing  he  attested,  but  he  does 
not  know  it  was  a  signed  writing,  and  it 
turns  out  that  the  signature,  which  after- 
wards appears  to  it,  was  not  even  in  the 
hand-writing  of  the  alledged  testator. 
Could  this  be  established  as  a  will  execu- 
ted, according  to  the  statute?  And  would 
not  such  a  decision  open  a  wide  door  to 
frauds? 

142  ♦The    witnesses,   in   this   case,   at- 
tested at  different  times.     The  first 

proves,  that  when  he  was  called  on  to 
attest,  the  paper  was  not  signed  at  all. 
When  the  testator  w^as  reminded  of  this, 
he  directed  Corbin  to  sign  it  for  him, 
which  he  did  in  his  presence.  This  wit- 
ness, then,  proves  the  signature  by  an- 
other. But  that  is  not  enough.  He  must 
prove  and  did  prove,  that  it  was  so  signed 
by  the  direction  of  the  testator,  and  in  his 
presence;  and  although  it  was  not  stated  by 
the  testator  to  be  his  will  that  he  had  thus 
caused  to  be  signed;  yet,  if  the  other  wit- 
ness had  been  present  at  that  time,  and 
bad  attested  and  proved  the  same  facts,  I 
am  not  prepared  to  say  that  it  would  not 
be  a  publication  of  a  will,  notwithstanding 
it  was  not  declared  to  be  such  at  the  time; 
although  I  think,  especiallv  where  it  is 
written  and  signed  by  another,  that  there 
are  many  reasons  which  would  require  a 
publication  of  it,  in  some  way  indicating 
that  it  was  a  will,  in  order  to  guard  against 
frauds.  The  other  witness,  however,  is 
totally  silent  as  to  the  signature.  In  his 
deposition,  he  does  not  say  it  was  a  signed 
paper.  But  the  verdict,  after  mentioning 
this  writing  as  proved  by  the  first  witness, 
goes  on  to  find  that  this  same  paper  was 
presented  to,  and  attested  by,  the  second 
witness.  But  what  is  the  fair  interpreta- 
tion of  this  finding?  The  first  witness 
identified  the  paper  that  he  speaks  of,  and 
which,  on  the  day  before,  had  been  signed 
by  Corbin  and  attested  by  him:  and  the 
second  witness  subscribed  the  same  paper. 
The  jury  then  could  well  find,  as  they  did, 
without  proof  by  the  second  witness,  that 
he  saw  a  signature  to  the  paper;  and  as 
the  deposition  of  this  witness  is  silent  as 
to  signature,  and  the  jury  are  also  silent 
as  to  this  important  point,  except  so  far 
as  they  refer  to  it  as  the  same  paper  (a 
term,  which  they  give  to  it  before  it  was 
signed  at  all,)  I  cannot  infer  that  this 
witness  saw  a  signature  of  any  kind,  when 
he  attested.  So,  that  if  the  will  had  been 
signed  by  the  testator  himself,  there  being 
no  acknowledgment  or  recognition  of  the 
signature  before  this  witness,  I  think 

143  the  proof  that  it  ♦was  a  signed  will, 
would   be   incomplete.     The   verdict 

is  evidently  intended  simply  to  state  the 
facts  as  proved  by  these  two  witnesses, 
and  to  submit  to  the  court,  whether  such 
proof    is    a    compliance    with    the    statute. 


They  had  no  right  to  find  the  fact  conclu- 
sively, on  the  testimony  of  one  witness, 
that  it  was  a  signed  paper.  We  must, 
therefore,  consider  it,  as  if  they  had  said 
"so  far  as  one  witness  can  establish  the 
fact,  we  find  it  was  a  signed  paper,  and 
that  the  said  paper,  so  proved  to  be  a 
signed  paper,  was  -published  to,  and  at- 
tested by,  the  second  witness." 

It  was  a  long  time,  and  after  much  hesi- 
tation, before  the  courts  were  satisfied, 
that  all  the  witnesses  must  not  be  present 
at  the  same  time,  and  see  the  very  fact  of 
signing.  Indeed,  they  ultimately  came,  to 
this  decision,  as  it  were  by  piece-meal. 
First,  the  testator  rcsealed;  which  was 
considered  (erroneously  as  is  now  admit- 
ted) to  be  an  act  equal  to  signing;  then 
came  a  case  in  which  he  drew  his  pen  over 
his  name  before  a  subsequent  witness.  By 
these  solemn  acts,  it  was  considered  that 
he  had  signed  in  fact  before  each  witness, 
at  different  times;  and  although  the  stat- 
ute required  that  they  should  attest  a 
signed  paper  in  presence  of  the  testator; 
yet,  as  it  did  not  require  them  to  do  so  in 
the  presence  of  each  other,  and  having  at- 
tested what  was  considered  the  same  fact, 
though  at  different  times,  it  was  thought 
they  could  as  well  prove  it  as  if  they  had 
attested  together.  Having  thus  established 
the  propriety  of  a  separate  attestation,  the 
next  question  was,  whether  an  acknowl- 
edgment of  the  hand-writing,  without  re- 
sealing  or  drawing  the  pen  again  over  the 
name,  would  do?  It  was  then  discovered, 
that  separate  attestations  had  been  too 
long  established  to  have  that  question  dis- 
turbed. Admitting  this  to  be  law,  then  it 
was  found  that  an  acknowledgment  of  the 
hand-writing  was  as  good,  nay  better,  than 
resealing,  which  at  most  could  only  be 
considered  as  a  recognition  of  the  name 
opposite  to  the  seal;  sealing  itself  being 
no  signing  within  the  statute;  and  that  it 
was  even  better  than  drawing  the 
144  pen  over  the  ♦name  again,  which 
some  judges  seemed  to  think  might 
be  a  i;e-execution,  and  destroy  the  pre- 
vious attestation. 

An  acknowledgment,  then,  that  the  sig- 
nature was  the  hand-writing  of  the  testa- 
tor, was  considered  tantamount  to  proof 
of  seeing  him  write  his  name.  It  was 
capable  of  disproof  too,  if  a' will  not  signed 
by  him,  was  offered  to  probat;  and  al- 
though it  was  admitted,  that  even  with  this 
guard,  these  decisions  opened  a  door  to 
frauds;  yet  the  cases  had  ^one  too  far  to 
admit  of  the  court's  retracmg  their  steps, 
which  they  would  willingly  have  done; 
but  they  protest  against  going  farther.  No 
case  is  to  be  found,  in  which  the  acknowl- 
edgment of  a  signature,  not  in  the  hand- 
writing of  the  testator,  was  held  enough. 

In  Ellis  V.  Smith,(a)  lord  Hardwicke 
said,  "It  has  been  hinted  as  if  this  deter- 
mination would  lead  the  way  to  a  farther 
deviation  from  the  statute,  and  by  conse- 
quence allow  testators*  declarations,  that 
another  signed  for  him,  to  be  good;  but 
authority  given  by  a  testator  is  a  collateral 
thing,  and  a  thing  that  ought  to  be  proved. 
Consequence  is  not  to  be  built  upon  con- 
sequence,  in  cases  of  this  nature.     I  think 


(a)  1  Vez.  junr.  11. 
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where  things  are  expressly  required  by 
statute,  courts  are  not  to  sav  other  things 
shall  be  equivalent  to  them. 

I  am  clearly  of  opinion,  therefore,  that 
there  is  no  case  under  the  statute  of  frauds 
in  England,  in  which  an  acknowledgment 
has  been  received  as  equivalent  to  proof 
of  actual  signing,  except  where  the  testa- 
tor has,  in  some  iVay,  recognized  the  sig- 
nature as  his  own  hand-writing  in  the 
presence  of  all  the  witnesses,  and  who 
were  therefore  all  capable  of  attesting  the 
paper  as  a  signed  paper.  Such  recogni- 
tion has  only  been  held  as  something 
equivalent  to  personal  presence,  at  the  act 
of  signing;  but  it  could  not  be  so,  unless 
the  signature  was  at  least  seen,  and  in 
some  way  acknowledged.  No  case,  I 
think,  has  gone  beyond  this,  and  all  the 
judges  agree  that  even  this  was  going  too 

far. 
U3  *There  is  no  case  where  the  sig- 
nature was  by  another,  not  in  the 
hand-writing  of  the  testator,  and  where 
cv^n  a  full  acknowledgment  that  it  was  by 
another  (naming  him)  by  the  direction  and 
in  the  presence  of  the  testator,  has  been 
held  equivalent  to  proof  of  all  these  facts. 
Lord  Hardwicke  says,  this  would  not  be 
admitted.  A  fortiori,  all  these  things 
would  not  be  inferred  by  a  simple  declara- 
tion, that  "this  is  my  will,"  even  if  the 
witness  saw  that  it  was  a  signed  paper. 
The  most  that  such  a  declaration  would 
be  held  to  prove,  according  to  the  cases, 
is,  that  this  would  be  a  recognition  of  the 
testator's  own  signature.  I  incline  to 
think  the  cases  do  not  go  this  far;  but 
that  an  express  recognition  of  the  signa- 
ture as  his  accompanied  with  proof  of 
that  fact,  if  required,  is  as  far  as  they  es- 
tablish, and  as  far  as  we  ought  to  go.  But 
say  it  would  be  a  recognition  of  his  signa- 
ture, if  it  was  actually  signed  by  him;  how 
can  an  acknowledgment,  in  the  same 
form  of  words,  prove  one  thing,  to  wit: 
this  is  my  hand,  if  that  had  been  the  fact, 
or  another,  to  wit:  this  is  my  name,  signed 
by  such  a  person  in  my  presence,  and  by 
my  authority,  when  the  witness  heard  no 
such  thing?  If  all  this  is  to  be  inferred 
from  the  simple  acknowledgment  of  the 
will,  (which  is  all  that  is  found  in  this 
case  as  it  regards  the  second  witness,) 
who  is  to  infer  it?  Not  the  witness;  he 
can  only  state  the  fact.  The  jury  I  think 
could  not  do  so,  and  if  they  could,  they 
have  not  done  so.  If  the  court  can,  it 
must  be,  not  as  an  inference  of  fact,  but  of 
law:  that  according  to  the  true  construc- 
tion of  the  law,  the  second  witness  has 
proved  that  the  testator,  by  this  acknowl- 
edgment, has  established  the  fact,  not  to 
the  attesting  witness  but  to  the  court,  that 
this  will  was  signed  with  his  name,  by  Cor- 
bin, in  his  presence  and  by  his  direction. 
We  cannot  derive  our  knowledge  of  this 
from  the  first  witness.  He  is  not  compe- 
tent, of  himself,  to  prove  any  important 
fact,  any  more  than  one  witness  can  dis- 
prove an  answer  in  chancery.  We  must 
have  two,  and  must  make  out,  by 
146  construction  ♦of  law,  those  matters 
of  which  the  second  witness  was 
ignorant.     We   may   simplify   the    enquiry 


as  to  our  power  to  do  this,  by  supposing 
that  Corbin  had  signed  the  will  before 
either  witness  attested,  and  that  they  at- 
tested, either  separately  or  together,  just 
such  an  acknowledgment  as  the  second 
witness  proves;  could  we  say  that  this 
will  was  signed  by  Corbin,  in  the  presence 
and  by  the  direction  of  the  testator? 

If  lord  Hardwicke  is  right,  %s  I  think  he 
is,  in  sayinff  that  even  an  express  acknowl- 
edgment ofthgse  facts  will  not  do,  surely 
one,  which  would  import  at  most  that  it 
was  his  own  hand-writing,  will  not. 

One  reason  why  a  seal  was  not  consid- 
ered equal  to  signing  was,  that  a  seal  could 
at  this  day  be  easily  counterfeited.  It 
only  remained  to  counterfeit  the  hand-writ- 
ing of  a  witness  or  witnesses  who  were 
dead,  by  proving  whose  hand  writing  the 
will  would  be  established.  So  in  the  case 
of  signature  by  another,  all  that  will  be 
necessary  will  be  to  sign  it  in  a  hand  not 
like  that  of  any  person  known,  and  forge 
the  hand-writing  of  witnesses  who  are 
dead;  or  get  witnesses  to  swear  that  he 
acknowledged  the  will,  without  stating 
who  wrote  the  signature,  so  as  to  avoid 
detection  from  the  guard  that  circumstance 
would  afford,  and  the  will  is  established, 
as  one  signed  by  authority. 

When  a  man  acknowledges  a  will  signed 
by  himself,  he  knows  the  fact  that  he  did 
sign  it,  and  if  it  turns. out  that  a  will  is 
offered  to  probat,  not  signed  by  himself, 
the  fraud  is  detected.  But  he  may  think 
he  is  acknowledging  such  a  will  as  this, 
when  in  fact,  being  in  extremity,  another, 
not  signed  by  him,  has  been  imposed  upon 
him. 

I  am  therefore  humbly  of  opinion,  that 
if  we  establish  this  will,  we  must  do  it  on 
the  testimony  of  one  witriess  only,  and  as 
the  law  does  not  permit  this,  that  the 
decree  of  the  chancellor  must  be  re- 
versed. 
147  *JUDGE    CABELL   concurred   in 

opinion  with  Judge  Coalter,  that  the 
decree  of  the  chancellor  should  be  re- 
versed.* 

JUDGE  BROOKE: 

The  only  question  submitted  to  the  court 
by  the  agreement  of  the  parties  and  the 
special  verdict  found  in  pursuance  of  that 
agreement,  is,  whether  the  paper-writing, 
purporting  to  be  the  last  will  of  James  B. 
Burwell  is  proved  "by  the  attesting  wit- 
nesses Scrimger  and  Barrick,  according  to 
the  act  referred  to  in  the  verdict.  The 
material  words  in  that  act  are,  "so  as  such 
last  will  and  testament  be  signed  by  the 
testator  or  by  some  other  person  in  his  or 
her  presence  and  by  his  or  her  direction; 
and  moreover,  if  not  wholly  written  by 
himself  or  herself  be  attested  by  two  or 
more  witnesses  in  his  or  her  presence." 
It  is  admitted  that  Scrimger's  testimony 
is  entirely  in  compliance  with  the  statute. 
He  proves  all  that  is  required  by  it;  but 
in  examining  the  testimony  of  Barrick  tlie 
second  witness,  no  aid  is  to  be  derivd 
from    Scrimger's    testimony,    because    the 


*By  some  acrident  this  opinion  is  not  in  the  pos- 
session of  the  Reporter:  but  If  it  can  be  procured 
hereafter,  it  shall  be  given  in  the  appendix.— Note 
in  Original  Edition. 
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statute  requires  two  witnesses  to  the  same 
facts.  Nor  is  the  testimony  of  Barrick  to 
be  eked  out  by  any  thing  in  the  verdict, 
unless  he  also  proves  the  facts  required  by 
the  statute.  So  far  the  paper-writing  is 
still  proved  by  one  witness  only,  and  the 
statute  is  not  complied  with.  What  is 
proved  by  Barrick?  He  says  (as  found  by 
the  jury)  that  he  was  sent  for  and  went  to 
the  house  of  James  B.  Burwell:  that  he 
found  him  sitting  on  the  bed  with  the  said 
paper-writing  in  his  hand  (fee  calls  it  the 
said  paper-writing  before  it  was  attested 
by  him,  as  Scrimger.  does  before  it  was 
signed  by  him  or  by  Corbin,  for  Burwell,) 
when  the  said  Burwell  asked  him  to  sign 
that  paper,  and  thereupon  he  signed  his 
name  to  the  said  paper  as  a  witness,  in  the 
presence   of  the   said   Burwell:   that 

148  he    then   asked    the    said    *Burwell 
what   it   was   he   had   signed?     And 

the  said  Burwell  replied,  "it  is  my  last 
will,  but  you  need  not  make  a  talk  of  it; 
it  is  time  enough."  He  (Barrick)  says 
nothing  to  the  fact,  that  the  paper-writing 
was  signed  by  Burwell  or  by  Corbin  for 
him,  at  the  time  he  attested  it.  From  all 
that  appears  by  his  testimony,  it  was  not 
signed  by  either  of  them,  at  the  time  he 
attested  it.  In  calling  it  the  said  paper- 
writing  before  the  jury,  he  points  to  a 
time,  before  it  was  signed  by  himself,  and 
proves  nothing  more  than  that  it  was  the 
same  paper  that  he  had  signed.  If  he 
meant  any  thing  more,  he  would  not  have 
called  it  "the  said  paper-writing"  when  it 
was  not  signed  by  himself,  and  when  it 
was  so  signed,  as  it  was  when  it  was  be- 
fore the  jury.  Scrimger  spoke  of  it  in  the 
same  sense.  The  requirements  of  the  stat- 
ute have  been  before  stated:  it  ought  to 
have  been  signed  by  Burwell  himself  or 
by  some  one  for*  him,  or  it  was  not  a  per- 
fect will  to  be  attested,  according  to  the 
provisions  of  the  act.  It  would  not  be 
contended,  that  if  it  was  attested  before  it 
was  signed,  it  would  be  a  good  attestation: 
because  it  would  let  in  the  frauds  intended 
to  be  prevented.  For  example:  if  in  this 
case  Scrimger  had  attested  it  when  handed 
to  him  by  Burwell,  and  before  Corbin  had 
apprized  Burwell  that  it  was  not  signed, 
and  signed  it  fof  him,  it  would  not  have 
been  attested  even. by  Scrimger  according 
to  the  statute.  But  Burwell  acknowledged 
to  Barrick,  that  the  paper-writing  was  his 
last  will;  so  in  eflFect  he  did  to  Scrimger, 
though  not  in  terms,  when  he  asked  him 
to  witness  it  before  he  was  reminded  by 
Corbin  that  it  was  not  signed.  He  thought 
no  doubt,  at  that  time,  that  it  was  his  will, 
though  not  then  signed  by  any  body.  This 
example,  extracted  from  this  case,  shews 
the  danger  of  dispensing  with  proof,  that 
it  was  signed,  when  attested  according  to 
the  statute.  The  case  before  the  court  has 
been  no  where  decided,  that  I  know  of. 
The  question  whether  the  factum  of  sigrn- 
ing  must  not  be  proved  by  all  the 
witnesses,  has  been  very  much  dis- 

149  cussed  in  all  the  cases  from  ♦Lemain 
and   Stanley, (b)    down   to   the   cases 

of  Grayson  and  Atkinson,(c)  and  Ellis  and 


(b)  8  Lev.  1. 

(c)  2  Vezcy,  aenr.  454. 


Smith,  (d)  That  point  has  been  put  at  rest 
very  reluctantly  by  the  English  Judges. 
Some  of  them  seem  to  think '  that  great 
frauds  will  be  let  in,  by  dispensing  with  this 
supposed  requirement  of  the  statute  of 
Charles,  which  is  like  our  own  as  regards 
the  present  enquiry.  But  in  no  case  have 
they  dispensed  with  proof,  that  the  will 
was  signed  by  the  testator  or  by  some  one 
for  him,  according  to  the  statute.  In  the 
case  of  Grayson  v.  Atkinson,  the  acknowl- 
edgment by  the  testator  was,  that  it  was 
his  signature  which  lord  Hardwicke  calls 
proving  the  factum  of  signing  in  some 
sense;  and  his  illustration  of  his  meaning 
by  the  practice  of  acknowledging  the  exe- 
cution of  a  bond,  by  the  party  acknowledg- 
ing to  the  witness  that  the  signature  was 
his  hand,  shews,  that  proof  of  the  signa- 
ture of  the  testator  was  not  to  be  dis- 
pensed with.  If  Burwell  in  this  case  had 
acknowledged  the  signature  to  be  his,  it 
would  have  been  proof,  within  the  cases 
of  Grayson  and  Atkinson,  and  Ellis  and 
Smith;  the  question  being  in  these  cases, 
whether  the  signing  was  proved  according: 
to  the  statute.  In  the  case  cited  from  Ve- 
zey  and  Beams,  there  was  proof  also  of 
the  acknowledgment  of  the  signature.  If 
the  case  now  before  the  court  had  pre- 
sented the  same  question,  I  should  incline 
to  the  opinion,  that  the  bare  acknowledg- 
ment of  Burwell,  that  the  paper-writing 
was  his  last  will,  in  the  absence  of  all 
proof  that  it  was  signed  at  the  time  by 
him,  would  be  insufficient  under  the  statute. 
But  the  question  here  is  still  a  broader 
one.  Does  Barrick  prove  that  Corbin 
sig^ned  the  paper-writing  for  Burwell,  at 
his  request  and  .in  his  presence,  according 
to  the  statute?  In  another  form,  does  the 
acknowledgment  of  Burwell  to  Barrick 
that  the  paper-writing  was  his  last  will, 
prove  those  facts?  I  think  not.  In  the  case 
of  Ellis  y.  Smith,  lord  Hardwicke,  after  de- 
ciding that  the  acknowledgment 
150  *of  the  signature  by  the  testator 
was  proof  of  his  having  signed  it, 
goes  on  to  remark  "that  it  had  been  hinted 
as  if  this  determination  would  lead  the  way 
to  farther  deviations  from  the  statute,  and 
by  consequence  would  allow  a  testator's 
declarations  that  another  signed  for  him 
to  be  good.  But  authority  given  to  an- 
other is  a  collateral  thing,  and  a  thing  that 
ought  to  be  proved.  Consequence  is  not 
to  be  built  on  consequence,  in  cases  of 
this  nature."  This,  it  is  true,  was  not  the 
question  before  the  court;  but  it  naturally 
grew  out  of  the  one  that  was,  and  had,  no 
doubt,  been  much  reflected  on;  and  al- 
though it  may  be  called  an  obiter  opinion, 
It  is  entitled  to  great  weight.  In  the  case 
before  the  court,  Burwell  made  no  such 
acknowledgment,  as  in  the  supposed  case. 
He  did  not  say  to  Barrick  that  Corbin  had 
signed  it  for  him,  at  his  request  and  in  his 
presence.  It  is  still  a  weaker  case.  He 
only  acknowledged  the  paper  writing  to 
be  his  will;  which,  whatever  might  (upon 
consideration)  be  my  opinion,  on  the  case 
put  by  lord  Hardwicke,  I  think  is  not  ad- 
equate proof  under  the  statute,  that  it  was 
signed  by  Corbin,  for  Burwell,  by  his  di- 
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rection,  and  in  his  presence.  The  statute 
requires  two  witnesses  to  the  same  facts, 
as  a  security  against  the  perjury  of  one. 
Supposing  Scrimger  to  be  perjured,  Bar- 
rick's  testimony  is  insufficient;  and  so 
much  of  the  decree  as  establishes  the  will 
in  question,  to  be  a  good  devise  of  the  real 
estate,  I  am  of  opinion,  ought  to  be  re- 
versed, and  the  rest  affirmed. 

JUDGE  ROANE: 

It  is  my  fortune  to  differ  in  opinion  on 
this  case,  after  great  deliberation,  from  all 
the  other  judges.  It  is  therefore  my  right, 
and  perhaps  my  duty,  to  assign,  somewhat 
at  large,  the  grounds  and  reasons  of  that 
opinion. 

Upon  the  trial  of  the  issue  in  this  ca*jse, 

the  appellants  produced  the  deposition  of 

William     Ball     who     was     admitted 

151  *to  be   dead,   and   whose   deposition 
had  been  taken  without  objection  m 

the  court  of  chancery.  Thai  deposition 
was  objected  to  by  the  appellees,  on  the 
ground  that  he  was  named  in  the  bill  as 
next  friend  to  the  infant  complainants,  and 
therefore  liable  for  costs  and  interested; 
and  the  said  objection  was  sustained  by 
the  court,  and  the  deposition  rejected. 
The  circumstance  that  this  deposition  may 
have  been  before  read  in  the  court  of  chan- 
cery, is  of  no  account.  That  court  and 
every  court  acting  under  its  authority  has 
always,  even  up  to  the  time  of  its  final  de- 
cree, a  power  to  reject  depositions,  which, 
from  intrinsic  evidence  existing  of  record, 
appear  to  be  illegal. 

It  is  admitted  that  there  was  no  specific 
order  of  the  court,  admitting  Ball  as  the 
next  friend;  but  the  question  is,  whether 
under  the  practice  of  this  country,  under 
all  the  circumstances  of  this  case  and  all 
the  admissions  of  the  parties,  that  fact 
ought  not  to  have  been  taken  for  granted. 
Those  circumstances  narrowed  the  enquiry 
before  the  court.  The  real  question  there- 
fore was,  not  so  much  whether  Ball  was 
the  legalized  next  friend  of  the  plaintiffs, 
as  whether  the  appellants  were  at  liberty, 
under  the  circumstances  and  admissions 
aforesaid,  to  make  the  objection. 

On  this  subject  of  prochein  ami,  the 
doctrine  is  that  the  nearest  relation  is 
generally  the  next  friend  of  an  infant;  but 
as  that  relation  may,  himself,  have  injured 
the  infant,  and  be  liable  to  a  suit  therefor, 
or  may  be  otherwise  an  improper  person, 
the  court  will  permit  any  person  to  insti- 
tute a  suit  on  his  behalf,  and  he  is  to  be 
named  as  next  friend  in  the  bill.(e)  That 
person  ought  however  to  be  a  person  of 
substance,  because  he  is  liable  to  pay  the 
costs  of  suit.(f)  While  it  is  conceded  that 
this  next  friend  ought  to  be  admitted  as 
such,(g)  it  is  believed  that  under  the  prac- 
tice in  this  country,  his  being  named  in 
the  bill,  and  the  suit  going  on  without 
objection,      is      a      permission      on 

152  *the  part  of  the  court,  and  amounts, 
in    enect,   to    such    admission;    and 

much  more,  where  he  has  been  recognized, 
as  in  this  case,  by  the  subsequent  acts  of 
the  court,  and  the  subsequent  acknowledg- 
ments  of  the  parties. 


it)  Mltf .  25. 

(f>  I  AXh.  570. 

(i)  1  Stransre.  708. 


This  next  friend  is  not  only  liable  for 
the  costs,  but  is  to  be  removed  if  he  is 
treacherous  to,  or  negligent  of,  the  inter- 
ests of  the  infant  ;(h)  and  it  is  supposed, 
that  all  these  checks  will  generally  prevent 
improper  persons,  from  obtruding  them- 
selves; and  this  consideration  will  perhaps 
justify  a  less  strict  principle,  in  this  partic- 
ular, on  the  part  of  the  court.  All  that  is 
required  even  in  relation  to  the  party  in- 
terested in  the  costs,  is,  that  the  next 
friend  should  have  recognized  and  sanc- 
tioned hy  the  court.  In  relation  to  his 
co-plaintiffs,  they  shall  be  concluded  by 
their  own  acts  and  admissions,  from  ob- 
jecting that  he  is  not  the  legalized  next 
friend  of  the  infants. 

In  the  case  before  us,  it  is  true  that  Ball 
is  not  named  as  next  friend  in  the  bill.  A 
blank  is  left  for  the  name  in  that  bill;  but 
this  omission  is  abundantly  supplied.  In 
the  heading  or  caption  of  the  record  or 
proceedings,  he  is  named  as  such.  He  is 
so  named  at  the  rules  in  October,  1812, 
when  a  conditional  order  was  made  taking 
the  bill  for  confessed;  and  this  order,  so 
headed,  was  set  aside  in  court  on  the  12th 
October,  1813.  To  all  these  proceedings 
the  appellants  were  parties  and  privy;  and 
in  the  last  case  an  order  was  made  in 
court,  setting  aside  a  rule  in  which  Ball 
is  stated  to  be  the  next  friend  of  the  in- 
fants. Was  not  this  a  concession  by  the 
courts  and  an  admission  by  the  co-plain- 
tiffs, that  he  really  stood  in  that  charac- 
ter? Again;  to  say  nothing  of  the 
admissions  probably  contained  in  the  com- 
mission under  which  this  deposition  was 
taken,  how  does  the  matter  stand,  upon 
the  order  of  the  21st  of  September,  1816? 
On  that  day  Bacon  Burwell,  one  of  the 
appellants  now  making  the  objection  that 
Ball  was  not  in  reality  the  next 
153  friend  of  the  infants,  moved  *the 
court  of  chancery  by  his  counsel,  to 
be  himself  permitted  to  prosecute  as  next 
friend  in  lieu  of  W.  Ball  deceased.  This 
motion  was  granted  by  the  court,  and 
thereafter  he  acted  as  such.  After  this, 
can  Bacon  Burwell  or  the  court,  be  per- 
mitted to  deny  that  Ball  had  been  the  next 
friend  in  his  lifetime  and  was  so  when  this 
deposition  was  taken?  So  also  the  pro- 
ceedings and  verdict  in  Caroline  court,  all 
state,  and  therefore  admit,  that  Ball  had 
been  the  next  friend;  as  does  also  the  bill 
of  exceptions,  taken  on  the  part  of  the  ap- 
pellants. Nay,  that  bill  even  admits  fur- 
ther (contrary,  however,  as  it  appears,  to 
the  fact,)  that  Ball  was  named  as  next 
friend  in  the  bill  filed  in  this  cause.  The 
appellees  objected  to  Ball's  deposition  be- 
cause he  was  so  named  therein,  and  the 
appellants,  not  denying  it,  but  admitting 
the  fact,  only  proved  by  one  of  the  coun- 
sel, that  Ball  was  not  consulted  on  the 
subject.  The  fact  of  his  havings  been 
named  in  the  bill  as  next  friend  is,  how- 
ever, distinctly  admitted  by  both  the  par- 
ties to  the  bill  of  exceptions. 

However  it  might  be,  therefore,  in  re- 
lation to  Ball's  representatives,  were  they 
now  before  the  court  and  charged  with 
the   costs,   can   it   be   doubted   that    quoad 
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the  appellants,  their  own  repeated  admis- 
sions, and  the  repeated  recognitions  of 
Ball  as  the  next  friend  by  the  court,  will 
estop  them  from  making  the  objection? 
Notwithstanding  this,  however,  they  were 
still  not  without  remedy  as  to  getting  his 
(Ball's)  deposition,  during  his  lifetime. 
They  might,  if  his  evidence  was  important, 
have  had  his  name  struck  out  of  the  rec- 
ord, another  next  friend  substituted,  and 
then  have  taken  his  deposition,  (i)  They, 
however,  did  not  pursue  this  course,  and 
must  abide  by  the  consequences  of  their 
omission  to  take  it.  As  for  the  objection 
on  the  part  of  the  appellees,  it  was  not 
necessary  for  them  to  state  and  prove  a 
fact,  which  was  already  admitted  of  rec- 
ord. • 

154  *Bairs    deposition    was,    therefore, 
I     think,    rightly    rejected    by     the 

court.  But  even  if  it  were  otherwise,  it 
docs  not  follow  that  for  that  error,  the 
decree  should  be  reversed.  It  is  not  at 
present  distinctly  seen,  that  the  decision 
of  the  jury  should  have  been  different,  if 
that  deposition  had  been  admitted.  On 
that  point,  however,  I  have  formed  no 
conclusive  opinion. 

I  come  next  to  consider  this  case  upon 
the  merits.  This  cause  having  been  heard 
in  the  court  of  chancery,  upon  the  exhibits 
and  depositions  of  the  witnesses,  and 
those  depositions  being  found  to  be  con- 
flicting and  contradictory,  an  order  was 
made  by  the  said  court,  referring  the  ques- 
tion of  the  validity  of  the  will,  to  a  jury; 
with  the  usual  provision,  that  on  the  trial 
of  the  issue,  copies  of  the  bills,  answers, 
exhibits  and  depositions  of  such  of  the 
witnesses  as  are  dead  or  cannot  attend, 
should  be  read  in  evidence.  On  the  trial 
of  the  issue  in  the  superior  court  upon 
that  evidence,  and  the  jury  at  the  end  of 
the  third  day  not  having  agreed  upon  a 
verdict,  on  the  fourth  day,  for  the  purpose 
as  is  supposed,  of' facilitating  that  decision, 
it  was  agreed  by  the  parties,  that  the  ques- 
tion of  law  arising  upon  the  evidence  of 
the  subscribing  witnesses,  in  the  event  that 
that  evidence  should  be  credited  by  the 
jury,  should  be  reversed  by  a  special  find- 
ing of  the  facts  that  the  jury  may  deter- 
mine to  be  proved  by  that  evidence,  to  be 
determined  by  the  proper  court.  This 
agreement  excluded  from  the  considera- 
tion of  the  jury  all  the  other  testimony  in 
the  cause,  except  that  of  the  two  subscrib- 
ing witnesses  and  that  which  respected 
their  credibility;  and  considering  that  cred- 
ibility was  not  only  expressly  referred  to 
the  jury  as  aforesaid,  but  was  also  pecul- 
iarly proper  for  their  consideration,  I 
shall  shut  my  eyes  upon  all  the  other  tes- 
timony existing  in  the  cause,  except  the 
facts  which  are  specially  found  by  the  ver- 
dict. I  must  also  again  remark,  that  as 
the  special  finding  is  agreed  and  required 
to  be  made  upon  the  evidence  of  the  sub- 
scribing witnesses    (that   is,  of  both 

155  of  those  witnesses.)  that  ♦finding  is 
to  be  taken  as  made  upon  the  evi- 
dence of  both  the  said  witnesses.  The 
jury  w^ill  be  considered  as  having  con- 
formed   to    the    agreement    of   the   parties. 


(1)  Mltf.  25. 


which  consigned  this  duty  to  them,  and 
not  as  having  violated  it.  The  only  excep- 
tion from  this  construction  will  be,  in  rela- 
tion to  facts  which  irresistibly  appear  from 
the  verdict,  or  are  thereby  expressly  ad- 
mitted, to  have  been  found  on  the  testi- 
mony of  one  of  the  witnesses  only.  We 
must  so  consider  this  verdict,  however,  in 
point  of  fact,  the  case  may  be;  we  cannot 
know  that  fact  to  be  otherwise,  unless  it 
is  regularly  manifested  to  our  view.  Sub- 
ject to  these  exceptions  and  limitations, 
every  fact  found  in  this  verdict  is  to  be 
considered  as  based  upon  the  testimony  of 
both  the  subscribing  witnesses,  and  it 
does  not  lie  in  the  mouth  of  either  of  the 
parties,  to  aver  the  contrary. 

While  under  the  influence  of  this  rule  of 
construction,  as  applied  to  so  much  of  the 
verdict  as  relates  to  Scrimger's  attesta- 
tion, it  must  be  admitted  that  Barrick  'was 
then  absent;  a  different  result  will  take 
place  in  relation  to  what  passed  at  the 
time  of  Barrick's  attestation.  It  may  >vell 
be,  for  any  thing  seen  in  this  verdict,  that 
Scrimger  was  then  also  present;  and  if  we 
were  even  to  refer  to  the  depositions  of 
those  witnesses  as  contained  in  the  rec- 
ord, there  is  nothing  therein  to  shew  the 
contrary.  Scrimger  although  present  on 
the  third,  might  have  been  also  present  on 
the  fourth  of  September.  This  however, 
we  are  authorized,  if  not  compelled,  to 
infer  from  this  verdict,  taken  in  connec- 
tion with  the  agreement  of  the  parties; 
and  that  inference  is  irresistibly  strength- 
ened by  that  part  of  the  verdict  which 
identifies  the  paper  in  question,  with  that 
which  was  attested  by  Scrimger  and  Bar- 
rick. In  relation  to  Barrick,  Scrimger 
could  not  well  have  known  that  fact,  un- 
less he  were  personally  present.  If  this  is 
in  reality,  or  must  be  taken  to  be  the  fact, 
upon  the  true  construction  of  the  verdict, 
then  we  have  the  testimony  of  both  the 
subscribing  witnesses,  both  as  to  the  tes- 
tator's   acknowledgment   of   the   will,    and 

also  as  to  Barrick's  attestation 
156      *of  it.     That   however  is   entirely    a 

matter  of  supererogation,  as  I  shall 
presently  attempt  to  shew.  One  witness 
is  enough  as  to  such  attestation;  and  Bar- 
rick's  testimony  as  to  his  attestation,  is 
fully  equal  to  Scrimger's,  which,  as  to  him, 
is  on  all  hands  admitted  to  be  sufficient. 
There  is  no  difference  between  the  two 
cases,  except  that  Scrimger  attests  an  ac- 
tual signing  of  the  paper  by  the  testator, 
by  means  of  Corbin;  whereas  Barrick  only 
proves  his  publication  and  acknowledg- 
ment of  it;  a  difference  which,  I  shall 
presently  endeavour  to  shew,  is  entirely 
unimportant.  An  acknowledgment  of  a 
signature,  is  only  a  signing,  in  another 
form.  In  principle  it  is,  in  truth,  a  sign- 
ing. 

Before  I  go  into  the  question  whether 
the  acknowledgment  of  a  will,  or  of  a  sig- 
nature thereto,  is  equivalent  to  an  attesta- 
tion of  the  specific  fact  of  the  signing 
itself;  and  while  I  do  not  abandon  the 
ground  I  have  taken,  that  the  testator's 
acknowledgment  of  the  will  before  us,  and 
the  attestation  by  Barrick  must  be  taken, 
upon  this  verdict,  to  be  proved  by  Scrim- 


64 


I  RAND. 


BURWBLI*  AND  OTHBRS  V.  CORBIN  AND  OTHBRS. 


167-169 


ger  as  well  as  Barrick,  when  Barrick  alone, 
(like  Scrimger)  was  apiply  sufficient  to 
establish  the  fact;  I  must  state  one  or  two 
preliminary  observations. 

In  the  first  place,  it  is  not  necessary  that 
the  subscribing  witnesses  should  attest  to- 
gether, or  at  the  same  time.(j)  Again, 
while  it  is  admitted  that  a  will  must  be  a 
perfect  will,  by  signature,  or  by  signature 
and  acknowledgment,  quoad  every  witness 
at  the  time  of  his  attestation,  yet  it  is  not 
necessary  that  the  witnesses  should  see 
the  signature,  or  even  know  that  the  paper 
acknowledged  is  a  will.  All  that  is  neces- 
sary is,  that  its  identity  in  its  complete 
>tate,  should  be  established  at  the  trial, 
in  reference  to  the  paper  attested  by  the 
witnesses.  The  attesting  witness,  how- 
ever, is  not  perhaps,  indispensable  to  prove 
the   existence    of   the    signature,   al- 

157  though  it  *must  be  shewn  to  be  the 
same  paper  that  was  attested  by  him. 

We  are  told  by  Roberts  on  Wills, (k)  on 
the  authority  of  Swinburn  (and  which  the 
first  author  says  equally  applies  to  devises 
under  the  statute  of  Charles  2nd)  that  the 
witness  need  not  know  the  contents  of  the 
paper  he  attests:  that  it  is  one  of  the  advan- 
tages of  written  wills  that  the  testator  can 
conceal  the  contents:  that  it  is  enough  to 
shew  the  paper  to  the  witnesses  and  say 
"this  is  my  last  will,"  provided  they  can 
prove  the  identity  of  the  writing;  and 
these  writers  recommend  it  to  witnesses 
to  write  their  names  on  the  back  of  wills, 
to  enable  them  to  do  this.  Again,  it  is 
said,{l)  that  if  a  testator  signs  his  will,  but 
delivers  it  as  his  deed,  it  is  sufficient;  for, 
that  it  is  not  necessary  for  the  witnesses 
to  know  that  it  is  a  will.  Admitting  for 
the  present,  that  the  acknowledgment  of 
a  paper,  as  a  will,  or  of  the  signature,  is 
equal  to  the  proof  of  an  actual  signing, 
there  may  be  cases  in  which  the  identity 
of  the  paper  is  as  much  established,  though 
it  was  unseen  by  the  witness,  as  if  he  had 
actually  seen  the  testator  sign  it;  as  for  ex- 
ample, where  a  witness  attesting  a  paper 
acknowledged  to  be  a  will,  but  the  con- 
tents of  which  were  not  read  by  the  wit- 
ness, nor  the  signature  seen  by  him,  has 
that  paper,  so  acknowledged,  delivered  to 
him  by  the  testator,  sealed  up,  and  he 
keeps  it  sc^  sealed  and  endorsed,  in  his 
desk  until  the  time  of  trial;  would  not  this 
be  a  full  and  complete  evidence  of  the 
identity  of  the  paper?  And  if  it  was  then 
found  to  have  a  signature  to  it,  would  it 
not  amount  to  conclusive  proof  of  the  tes- 
tator's acknowledgment  of  the  signature? 
These  desiderata  entirely  exist  in  the 
case  before  us.  The  testator  not  only  pub- 
lished to  Barrick  the  paper  in  question, 
and  acknowledged  it  to  be  his  last  will, 
but  the  jury  further  find  that  the  paper 
thus  acknowledged  to,  and  attested  by 
Barrick,  was  the  same  paper  that  was  also 
attested  by  Scrimger,  and  proved  in 

158  the    superior    court.      *The    verdict 
had    before    found,    (and    you  must 

take  all  its  parts  together,)  that  the  paper 
when  signed  by  Scrimger  the  day  before. 
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was  then  also  signed  by  Corbin  for  the 
testator,  at  his  request,  and  the  will  found 
on  the  record,  and  proved  in  the  superior 
court,  is  also  found  to  have  a  signature  to 
it.  When  in  addition  to  these  facts,  Bar- 
rick swears,  (to  say  nothing  of  Scrimger 
on  this  point,)  that  the  paper  he  signed  is 
the  same  paper  with  that  thus  referred  to, 
can  we  by  any  possibility  even  imagine, 
that  it  was  an  unsigned  paper,  when  he 
(Barrick)  attested  it?  Can  a  paper  ac- 
knowledged and  attested  on  the  4th,  and 
proved  and  found  to  be  the  same  with  one 
signed  and  attested  on  the  3rd,  and  also 
found  at  a  future  time,  to  be  so  signed,  be 
taken  to  have  been,  intermediately,  an  un- 
signed paper?  Is  an  unsigned  paper  the 
same  with  one  that  is  signed?  Unless, 
therefore,  you  go  in  quest  of  quibbles, 
rather  than  of  substance,  it  is  both  proved 
and  found  that  the  paper  in  question  was 
a  signed  paper,  when  it  was  attested  by 
Barrick.  ^ye  are  not  at  liberty  to  differ 
from  the  jury,  upon  this  point,  and  to 
imagine  that  a  paper  was  a  different  paper 
from  another,  when  the  jury  have  found* 
them  to  be  the  same.  It  is  not  easy  to 
conceive  a  stronger  circumstance  of  dis- 
crimination, on  the  contrary,  than  that 
which  exists  between  a  complete  and 
signed  paper,  and  one  which  is  only  in- 
choate and  unsigned.  I  do  not  admit  that 
even  Barrick's  evidence  is  indispensable  to 
verify  this  fact  of  the  identity,  unless  it 
be  under  the  particular  terms  of  the  agree- 
ment of  the  parties;  but  if  it  is,  we  have 
it  upon  this  verdict;  and,  as  I  have  before 
said,  we  have  that  of  Scrimger  also. 

This  view  of  the  facts  of  this  case,  brings 
to  our  consideration,  the  onlv  real  ques- 
tion existing  in  this  cause.  That  question 
is,  whether  a  will  signed  for  another,  by 
his  express  direction,  and  acknowledged 
and  published  by  the  testator  as  his  will, 
is  duly  proved  under  that  member  of 
our  statute,  which  legalizes  a  signature 
for    a    testator   by   the     hand   of   another. 

While     this     question     has     several 
159      *times  occurred  in  relation  to  wills 

signed  by  the  testator,  with  his  own 
hand;  it  has  not  occurred,  that  I  can  find, 
in  relation  to  a  will  signed  for  him  by  the 
hand  of  another.  Thus  the  question  re- 
mains to  be  decided  upon  principle;  and 
the  enquiry  is,  whether  there  is  in  fact 
any  essential  difference  between  the  two 
cases.  The  counsel  for  the  appellants  seem 
to  have  conceded  that  there  is  not.  They 
seem  to  have  conceded  this,  by  bending 
nearly  all  their  force  against  the  sufficiency 
of  the  acknowledgment  of  a  will  of  the 
first  description;  a  course,  which  would 
have  been  wholly  unnecessary,  not  to  say 
improper,  if  the  objection  applied  with 
more  force  to  a  will  like  the  one  before  us. 
As  to  the  first  question  (i.  e.  one  touch- 
ing a  will  signed  by  the  testator  himself,) 
it  has  been  expressly  decided.  If  you 
throw  out  of  view  circumstances  which 
are  entirely  unimportant,  the  case  of  West- 
breach  V.  Kennedy(m)  is  a  direct  author- 
ity. In  that  case  as  to  two  of  the  subscrib- 
ing witnesses  (Emerson  and  Bogs,)  the 
testator  only  produced   the  will   to   them, 
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published  it  as  and  for  his  last  will,  and 
requested  them  to  attest  it.  He  did  not 
sign  the  will  before  either  of  these  wit- 
nesses, nor  acknowledge,  particularly,  the 
hand-writing  subscribed  to  it;  but  only 
acknowledged  the  paper  as  his  will.  In 
all  these  particulars,  that  case  is  exactly 
like  the  case  before  us.  That  case  is 
therefore  an  express  authority  in  this,  ex- 
cept so  far  as  the  circumstance  that  the 
testator  also  sealed  that  paper,  in  the 
presence  of  the  witnesses,  can  make  a 
difference;  a  circumstance,  which  I  shall 
presently  endeavor  to  shew,  is  entirely  un- 
important. In  that  case  also  it  is  only 
proved,  that  the  will  appeared  to  be  signed 
to  the  third  witness  at  the  time  of  his  at- 
testation; whereas  in  this  case,  that  fact 
is  found  to  have  had  an  existence,  though 
I  admit  it  is  not  found  to  have  been  signed 
(nor  is  it  necessary)  totidem  verbis. 
160      That  case  is,  *therefore,  less  strong 

in  this  particular,  than  the  case  be- 
fore us. 

The  only  circumstance  which  can  differ 
■that  case  from  ours,  therefore,  is  the  seal- 
ing of  the  will  in  the  former.  Scaling, 
however,  is  not  the  signing  required  by 
the  provisions  of  the  statute.  It  is,  at 
most,  only  a  circumstance  going  to  shew 
an  acknowledgment  of  such  signing.  It 
is  therefore  entirely  unimportant,  when 
you  have  the  superior  and  more  conclusive 
evidence  resulting  from  the  acknowledg- 
ment and  delivery.  That  which  is  only  a 
circumstance,  tending  to  shew  an  acknowl- 
edgment, is  as  nothing,  when  compared  to 
the  actual  acknowledgment  and  delivery 
itself.  That  circumstance  was  therefore 
entirely  supererogatory  in  that  case,  where 
the  acknowledgment  and  delivery  also  ex- 
isted; nor  will  it  be  missed  in  this  case, 
where  we  have  also  that  acknowledgment. 
In  that  case  the  circumstance  of  scaling 
was,  at  most,  only  relied  on  as  one  from 
whence  to  infer  an  acknowledgment,  and 
was  merged  (if  I  may  so  say)  in  the  actual 
acknowledgment  and  delivery,  which  was 
proved  in  the  case;  it  was  included  in  it. 
It  would  be  also  held  to  be  included  in 
this  case,  if  it  existed,  and  the  omission  is 
unimportant,  as  it  does  not.  Its  effect  and 
importance  entirely  vanishes  under  the 
solemn  acknowledgment  and  delivery 
which  is  found  to  have  taken  place  as  to 
the  will  before  us.  The  existence  of  the 
circumstance  of  sealing  in  that  case,  and 
its  non-existence  in  this,  cannot  therefore 
differ  two  cases,  to  which  the  actual  ac- 
knowledgment itself  is  common;  and 
which,  as  to  all  important  particulars,  are 
precisely  the  same. 

This  would  be  the  result,  in  relation  to 
a  mere  circumstance,  however  important 
and  unexceptionable.  The  objection  holds 
with  increased  force,  however,  as  to  the 
mere  fact  of  sealing,  considered  as  a  cir- 
cumstance authenticating  a  signature.  Such 
sealing  is  entirely  of  a  weak  and  unimpor- 
tant character.     It  is  entitled  to  but  little 

weight  indeed.     Thus,  it  is  said  by 
161       chief     justice     *WiUes     in     Ellis    v. 

Smith,(n)    that   sealing  is   not    sign- 
ing.     Again,   it   is   said   in   Powell   on   de- 


(n)  1  Vez  jr.  p.  11. 


vises,(o)  that  sealing  being  at  the  time  of 
making  the  statute  no  longer  a  mark  of 
distinction  (as  it  certainly  is  not,  when  the 
sealing  is  with  a  wafer  or  a  scroll,)  that 
circumstance  was  rejected,  and  a  signing 
by  the  testator  substituted.  Again  he 
says,(p)  that  sealing  is  not  signing;  for, 
that  if  it  were,  it  would  be  very  easy  to 
forge  a  will,  which,  in  relation  to  the  hand- 
writing of  the  testator,  is  more  difficult. 
It  is  also  said,  that  while  sealing  is  no 
longer  so  distinguished  as  to  identify  the 
fact  of  the  signing,  the  acknowledgment 
of  that  fact  is  considered  as  a  proof 
thereof.  Sealing  then  being  repudiated  as 
a  signature,  on  account  of  its  incompe- 
tency to  discriminate  one  paper  from  an- 
other, it  has  little  or  no  weight,  when  used 
to  identify  a  signature.  Every  seal  wants 
an  ear-mark  to  distinguish  it  from  other 
seals.  It  is  attempting  to  prove  notiora 
per  ignotius;  and  the  seal  itself  is  more 
uncertain  and  unknown  than  the  signing 
it  is  intended  to  authenticate.  I  hazard 
but  little,  therefore,  in  saying  that  this 
circumstance  is  entirely  weak  and  unim- 
portant; and  that  its  weight  is  as  nothing, 
when  compared  to  a  solemn  acknowledg- 
ment and  delivery  itself,  as  in  the  case  be- 
fore us.  The  former  circumstance  is 
entirely  subordinate  and  inferior  to,  and 
is  comprehended  within,  the  latter. 

I  throw,  therefore,  out  of  the  case  of 
Westbreach  v.  Kennedy,  as  being  entirely 
deceptive,  subordinate  and  unimportant^ 
the  fact  of  the  sealing  which  existed  in 
that  case;  and  then  the  two  cases  are  pre- 
cisely alike.  Then  it  is  decided,  that  the 
acknowledgment  of  the  will  is  entirely  suf- 
ficient, and  that  there  need  not  be  a  spe- 
cific acknowledgment  of  the  signature  to 
it.  It  puts  to  rest  the  doubts  on  this  sub- 
ject, which  had,  before,  been  mooted  in 
the  English  courts,  and  advances  a  step 
further  in  relation  to  the  statute,  in  favor 
of  common  sense.  If  I  acknowledge 
162  *a  paper  as  my  will,  which  has  my 
signature  annexed  to  it,  I  acknowl- 
edge that  signature  in  common  with  every 
other  part  of  the  writing. 

But  this  last  decision  was  not  wanting 
to  settle  this  question,  conclusively,  to  my 
satisfaction.  It  had  been  before  settled, 
upon  the  principle  of  the  adjudged  cases. 
Thus,  in  the  case  of  Grayson  v.  Atkin- 
son, (q)  while  it  was  admitted  by  the  court 
that  the  question  whether  the  acknowledg- 
ment of  the  signature  was  sufficient,  had 
been  vexata  quaestio,  it  was  decided  to  be 
sufficient.  It  had  in  this  case  been  ob- 
jected, that  as  the  word  "attested"  was 
added  to  the  word  "subscribed,"  in  the 
statute,  it  imported  that  the  witnesses  must 
attest  the  very  fact  of  the  signing,  and  that 
an  acknowledgment  of  the  will,  or  even 
of  the  signature,  was  not  sufficient;  but  it 
was  resolved  by  the  court,  that  the  attesta- 
tion of  the  acknowledgment  of  the  will,  is 
an  attestation  of  the  fact  acknowledged, 
and  is  to  be  construed  according  to  the 
rules  of  evidence,  applying  as  at  the  time 
of  enacting  the  statute,  in  other  cases;  as 
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in  the  case  of  a  bond,  for  example,  which 
being  made  and  signed,  and  afterwards  ac- 
knowledged before  others,  by  the  obligor, 
to  be  his  bond,  was  held  to  be  evidence  of 
a  signing  by  him.  Again,  it  is  said  in 
Powell  on  devises,(r)  .that  as  an  attesta- 
tion upon  an  acknowledgment  is  good  in 
e\ery  other  case,  so  it  is  in  the  case  of  a 
devise.  Again  it  is  said,(s)  that  an  ac- 
knowledgment of  an  instrument  as  a  man's 
deed,  necessarily  implies  a  delivery  of  it; 
and  in  principle  there  is  no  difference  be- 
tween that  case  and  the  one  before  us. 
You  can  as  well  imply  a  signing,  as  a  de- 
livery of  a  given  instrument.  The  first 
as  well  as  the  last  is  incidental  to  the  ac- 
knowledgment. Again,  we  are  told,(t) 
(and  it  is  an  authority  decisive  of  the  ques- 
tion before  us,)  that  although  the  statute 
of  Charles    says,    that    the    will    must    be 

signed  by  the  testator,  yet  that  an 
163     acknowledgment  of  the  signing  is  ♦as 

good  as  proof  of  seeing  the  testator 
sign.  It  would  indeed  be  an  anomaly  in 
the  law,  if  it  were  not  so.  In  all  other 
cases,  the  acknowledgment  of  the  fact  in 
question,  is  fully  equal  to  any  evidence  of 
it. 

I  take  it  therefore  to  be  a  point  not  at 
this  day  to  be  questioned,  that  the  ac- 
knowledgment and  publication  of  a  paper 
as  a  will  is  a  sufficient  proof  of  the  sign- 
ing thereof,  if  it  further  appears,  that  the 
paper  has  a  signature.  If  there  was  any 
doubt  before,  the  case  of  Westbreach  v. 
Kennedy  has  put  the  same  at  rest;  to  say 
nothing  of  the  unanswerable  principles  on 
the  subject  of  acknowledgment,  to  which 
I  have  adverted.  There  is,  perhaps,  how- 
ever, no  adjudged  case  in  relation  to  a  will 
signed  for  another,  as  in  the  case  before 
us.  That,  however,  is  not  very  strange, 
when  there  is  perhaps  but  a  single  conclu- 
sive decision  in  relation  to  the  more  com- 
mon case  of  a  signature  by  the  testator 
himself.  There  is  however  no  decision 
against  us,  and  in  principle  there  is  no 
difference  between  the  two  cases.  It  was 
indeed  said  by  lord  Hardwicke  in  Ellis  v. 
Smith,  that  the  decision  then  to  be  given 
might  lead  the  way  to  further  deviations 
from  the  statute;  and  by  consequence  to 
allow  the  testator's  declaration  that  an- 
other signed  by  him,  to  be  good.  He 
added,  that  an  authority  given  by  a  testa- 
tor is  a  collateral  thing  and  ought  to  be 
proved;  and  that  consequence  is  not  to  be 
huilt  upon  consequence,  in  cases  of  this 
kind.  I  will  here  remark,  that  these  obser- 
vations of  this  judge,  are  entirely  obiter 
and  extra-judicial:  that  they  did  not  apply, 
at  all  to  the  case  then  before  the  court: 
that  this  point  had  not  been  argued:  and 
that  every  thing  collateral  or  not  collat- 
eral which  is  susceptible  of  proof,  is  also 
capable  of  being  acknowledged;  which  ac- 
knowledgment IS  indeed  only  a  superior 
species  of  proof.  The  signing  of  a  will  for 
another,  at  his  request,  is  indeed  rather  a 
more  complex  idea  than  a  signature  by 
one's  self;  but  it  is  equally  within  the 
knowledge  and   power  of  the   party;   it   is 


(r)  pzge  71. 
(8)  p.  7«u 
(t)  lb.  p.  l«i. 


equally  susceptible  of  proof.  Admitting 
the  existence  of  the  signature,  I  am 
164  just  as  competent  to  admit  *that  it 
was  made  by  another  at  my  request, 
as  that  it  was  annexed  thereto,  by  myself. 
Although  there  may  be  shades  and  degrees 
of  difference  between  the  facts  thus  ad- 
mitted, there  is  no  difference  in  principle 
between  them.  It  would  be  an  useless 
waste  of  time  to  pursue  this  discussion 
any  further.  The  counsel  for  the  appel- 
lants wisely  disclaimed  a  difference  be- 
tween the  two  cases;  or  if  they  made  any 
difference,  it  was  bufa  faint  one.  In  fact 
and  in  principle,  there  is  no  kind  of  differ- 
ence between  the  two  kinds  of  signature, 
now  in  question.  In  both,  the  testator  is 
competent  to  acknowledge  that,  which, 
taken  in  reference  to  the  case  before  the 
court,  complies  with  the  requisitions  of 
the  statute.  The  general  acknowledgment 
of  the  testator,  comprized  in  the  case  be- 
fore us,  carries  with  it  all  the  particulars. 
It  is  equivalent,  as  applied  to  this  case,  to 
a  specific  acknowledgment  by  the  testator^ 
that  the  will  was  signed  at  his  request,  by 
the  hand  of  another. 

These  are  my  sentiments  upon  this  case, 
after  a  long  and  mature  consideration.  I 
am  therefore  clearly  of  opinion,  that  the 
will  in  question  has  been  duly  proved,  ac- 
cording to  the  requisitions'  of  the  statute; 
that  the  decree  or  the  court  of  chancery 
which  has  affirmed  the  jud^ent  of  the 
superior  court,  and  the  conditional  verdict 
of  the  jury,  should  be  itself  affirmed;  and 
that  the  will  before  us  should  be  estab- 
lished. The  other  judges  are,  however,  of 
a  different  opinion;  and  their  decision  is, 
that  the  decree  should  be  reversed,  and  the 
following  entered  as  the  opinion  and  de- 
cree of  the  court: 

"This  day  came  the  parties,"  &c.  "and 
the  court,"  &c.  "is  of  opmion,  that  the  pa- 
per-writing in  the  bill  mentioned,  which  is 
alledged  by  the  appellees  to  be  the  last 
will  and  testament  of  James  B.  Burwell,  is 
not  proved  by  the  attesting  witnesses  ac- 
cording to  the  act  of  assembly  referred  to 
in  the  verdict,  and  that  the  said  decree,  so 
far  as  it  establishes  the  said  paper-writing 
to  be  a  good  devise  of  real  estate,  is  erro- 
neous.   Therefore  it  is  decreed,"  &c. 
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*Wilde,  &c.  V.  Fox,  &c. 

April.  1823. 


Specific  Execution— Parole  Agreement  for  Land.*— A 

parole  agreement  for  land,  followed  by  part  per- 
formance, enforced  in  a  conrt  of  equity. 

This  was  an  appeal  from  the  Richmond 
chancery  court. 

John  Fox  and  Maria  his  wife,  (the  latter 
of  whom  was  daughter  and  devisee  of 
Esme  Smock  deceased,)  the  said  Fox  as 
executor  of  Esme  Smock,  and  Heathee 
Smock  his  widow,  filed  their  bill  in  chan- 
cery against  William  Wilde  and  Thomas 
Watson.     The  case,  as  extracted  from  the 


*  Foot-note  to  ParriU  ▼.  McKlnley,  9  Qratt  1.  con- 
tains an  extract  from  Miller  v.  Lorentz.  88  W.  Va. 
172,  10  S.  E.  Rep.  896.  in  whicb  tbe  Virfirinia  and  West 
Virfirinla  cases  on  the  subject  of  part  performance 
of  parol  contracts  for  sale  of  land  are  collected; 
among-  others,  the  principal  case  is  cited. 
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original  and  amended  bills,  is,  in  substance, 
as  follows:  that  Esme  Smock,  in  his  life- 
time, being  indebted  to  Miles  Selden,  gave 
him  a  mortgage  on  a  tract  of  land  near 
Richmond,  called  Fairfield,  to  secure  the 
payment  of  the  money:  that  Smock  being 
unable  to  pay,  the  mortgage  was  fore- 
closed, and  the  land  exposed  to  sale:  that 
on  the  day  of  sale,  William  Wilde  became 
the  purchaser;  an  agreement  having  been 
previously  made  between  him  and  Smock, 
that  Wilde  was  to  bid  the  amount  to  be 
raised  under  the  decree,  to  have  half  the 
land,  and  to  pay  six  thousand  dollars  for 
the  said  moiety;  and  the  said  Smocfe  was 
to  have  the  other  half:  that  in  consequence 
of  this  agreement  being  known,  there  was 
no  bidder  but  the  said  Wilde:  that  since 
the  death  of  the  said  Smock,  the  said 
Wilde  has  applied  to  the  complainant 
Heathec,  (who,  he  seemed  to  suppose,  had 
a  title  to  the  half  of  Esme  Smock,)  and 
offered  a  like  sum  of  six  thousand  dollars 
for  her  moiety;  observing  at  the  same 
time,  that  he  had  made  the  same  offer  to 
Esme  Smock  in  his  lifetime,  but  the  con- 
clusion of  the  bargain  was  prevented  by 
Smock's  death;  and  that  he  owed  a  bal- 
ance on  account  of  his  purchase  of  the 
moiety,  which  he  was  then  ready  to  pay: 
that  after  the  purchase  at  the  sale  afore- 
said,  the   said    Esme    Smock   remained   in 

possession  of  the  said  land,  and  ac- 
166      counted    ♦with    the    said   Wilde   for 

his  part  of  the  rent,  and  afterwards 
determining  to  rent  it  out,  the  said  Smock 
and  Wilde  advertized  it  to  be  rented,  and 
Thomas  Watson  became  their  tenant:  that 
no  conveyance  has  yet  been  made  by  the 
commissioners  under  the  decree,  which  de- 
lay is  supposed  to  arise  from  the  said 
agreement  prior  to  the  sale:  that  the  com- 
plainants are  ready  and  willing  to  carry 
the  agreement  into  effect,  between  Smock 
and  Wilde,  either  by  getting  the  one  half, 
and  releasing  any  interest  or  claim  to  the 
other,  upon  receiving  a  like  release  from 
the  said  Wilde;  or,  if  that  is  not  the  agree- 
ment, by  paying  whatever  the  court  shall 
adjudge  they  ought  to  pay  under  the  said 
agreement.  They  therefore  pray,  that  the 
said  Wilde  may  deliver  up  a  moiety  of 
the  said  land,  or  such  greater  quantity  as 
the  court  shall  adjudge  them  entitled  to, 
and  account  for  the  profits  in  such  manner 
as  the  court  shall  deem  equitable. 

The  defendant  Wilde,  pleaded  the  stat- 
ute of  frauds  and  perjuries  in  bar  of  the 
claim  of  the  complainants,  because  no  note 
or  memorandum  in  writing,  containing  the 
agreement  set  forth  in  the  bill,  was  ever 
written  or  signed  by  him  or  by  any  other 
person  for  him.  In  answer  to  the  bills,  he 
says,  that  he  attended  the  sale  under  the 
decree,  for  the  purpose  of  bidding  on  his 
own  account,  he  being  desirous  of  pur- 
chasing the  property;  that  there  were 
several  other  bidders  at  the  sale;  that  the 
said  land  was  set  up  in  separate  lots,  and 
the  defendant  became  the  purchaser  on 
his  own  separate  account  of  the  first  lot 
that  was  sold;  that  after  this  purchase,  a 
conversation  took  place  between  the  de- 
fendant and  Smock,  when  the  defendant 
told  Smock  that  he  might  be  one  half  in- 


terested in  his  purchase,  on  his  advancing 
half  the  purchase  money;  that  the  other 
part  of  the  land  was  then  set  up,  and  the 
defendant  became  the  purchaser  thereof; 
that  Smock  being  unable  to  pay  one  moiety 
of  the  purchase  money,  an  agreement  was 
entered  into  between  him  and  the  defend- 
ant,  that    the   latter   should    become 

167  the   purchaser  of  *Smock's   part,   at 
the    price    of    six    thousand    dollars, 

out  of  which  was  to  be  deducted  the 
moiety  of  the  purchase  money  paid  by  the 
defendant,  and  the  balance  was  to  be  paid 
to  the  said  Smock;  that  this  contract  would 
have  been  immediately  carried  into  effect, 
but  for  a  question  that  was  started,  re- 
specting the  right  of  dower  of  the  said 
Smock's  wife;  and  before  this  difficulty 
could  be  removed.  Smock  died,  which  pre- 
vented the  complete  execution  of  the  con- 
tract, on  the  part  of  the  defendant;  that 
Smock  continued  in  possession  after  the 
purchase,  as  the  defendant  was  unwilling 
to  turn  him  out  by  force,  and  being  willing 
that  he  should  have  a  moiety  of  the  land, 
on  re-paying  him  a  moiety  of  the  purchase 
money  with  interest;  in  which  event. 
Smock  was  to  allow  rent  at  the  rate  of 
one  thousand  dollars  for  the  whole;  that 
there  never  has  been  any  writing  signed 
by  the  defendant,  in  relation  to  any  rent  of 
the  said  property,  received  or  paid  by  the 
said  Smock. 

The  answer  of  Thomas  Watson  admits, 
that  he  is  still  in  possession  of  the  land 
in  question,  under  a  contract  with  the  de- 
fendant Wilde,  and  considers  himself 
bound  to  him  only  for  the  rent,  and  sub- 
mits to  such  decree  as  the  court  may  think 
proper  to  make  in  the  premises. 

Depositions  were  taken,  going  to  estab- 
lish the  nature  of  the  parole  agreement 
between  Smock  and  Wilde,  and  to  prove 
declarations  of  the  parties,  respecting  it. 
But,  the  most  important  exhibit  is  a  re- 
ceipt from  Wilde  to  Smock,  dated  the  1st 
of  June  1811,  for  one  hundred  dollars,  ex- 
pressed to  be  in  full  for  one  quarter's  rent 
of  Wilde's  part  of  Fairfield,  ending  on  the 
18th  of  May  preceding.  This  receipt  is 
signed  "William  Wilde."  Smock  is  ad- 
mitted to  have  continued  in  possession  of 
the  land  for  some  time  after  the  sale  under 
the  decree. 

The  chancellor   decreed,   "that   it   is   not 

competent   to    the   said   Wilde,   to    oppose 

the    act    ag:ainst    frauds    and    perjuries,    to 

the    execution     of    the    parole     agreement 

made   with   the    said    Smock,    in    his 

168  lifetime,    for    the    land    in    the    *bin 
mentioned,  and  at  the  same  time,  to 

insist  upon  the  benefit  of  a  like  agreement 
with  the  said  Smock,  for  the  same  land, 
which,  in  fact,  on  the  part  of  the  said 
Wilde,  is  asking  the  performance  of  the 
first  agreement,  the  execution  whereof,  in 
part,  by  the  parties  thereto,  is  proved,  by 
leaving  Smock  in  possession  of  the  land, 
and  afterwards  receiving  and  receipting  of 
him  for  one  hundred  dollars  in  full  of  a 
quarter's  rent  due  to  the  said  Wilde,  on 
account  of  their  said  agreement;  and  now 
to  allow  Wilde,  to  refuse  a  performance 
of  that  agreement,  by  any  construction  of 
the  act  for  the   prevention  of  frauds   and 
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perjuries,  when  most  clearly  it  was  de- 
signed against  both."  He  therefore  de- 
creed, that  upon  payment  by  the  plaintiff 
F'X  to  the  defendant  Wilde,  or  in  case  of 
his  refusal  to  receive  the  same,  upon  plac- 
ing to  his  credit  in  the  Bank  of  Virginia, 
rne  half  of  the  purchase  money,  paid  by 
the  said  defendant  Wilde,  for  the  Fairfield 
iract  of  land,  in  the  bill  and  proceedings 
mentioned,  at  the  sale  thereof  made  by  the 
crmmissioners  of  this  court,  in  pursuance 
of  the  decree  in  the  suit  Selden  against 
Smock,  an  exemplification  of  the  record  of 
which  suit  is  amongst  the  exhibits  afore- 
said, after  deducting  therefrom  one  half 
of  the  rents  and  profits  of  the  said  tract, 
from  the  time  that  the  said  Thomas  Wat- 
son became  the  tenant  thereof,  and  also 
the  amount  of  so  much  money  as  was  left 
with  the  said  Wilde,  by  the  commissioners 
of  sale  under  Selden's  mortgage,  for  the 
benefit  of  the  said  plaintiff  Maria,  as  well 
as  any  surplus  due  to  the  said  Smock  and 
left  in  the  hands  of  the  said  Wilde,  by  the 
said  commissioners,  with  interest  on  these 
sums  respectively,  that  the  said  defendant 
Wilde  do,  by  a  i^ood  and  sufficient  deed, 
release  to  the  plamtiff  Heathee,  the  widow 
and  relict  of  Esme  Smock  deceased,  for 
her  natural  life,  one  third  of  a  moiety  of 
the  said  Fairfield  tract  of  land,  and  the  in- 
heritance of  the  said  third  and  residue  of 
the  said  moiety,  to  the  plaintiff  Maria 
169  the  devisee  and  heiress  ♦of  the  said 
Esme,  subject  to  the  said  John  Fox, 
for  so  much  of  the  purchase  money  ad- 
vanced by  him  as  aforesaid:  and  that  the 
said  plaintiffs  John  Fox  and  Maria  his 
wife,  "do  thereupon,  by  like  good  and  suffi- 
cient deed,  release  to  the  said  Wilde,  all 
claims  upon  the  other  moiety  of  the  said 
tract.  And  the  court  doth  further  order 
an  account  to  be  taken  by  one  of  the  com- 
missioners of  the  court  of  the  sum  decreed 
to  the  said  Wilde  as  aforesaid,  as  also  of 
the  rents  and  profits  of  the  said  Fairfield 
estate,  from  *the  period  aforesaid,  who  is 
directed  to  examine,  state  and  report  the 
same  to  the  court,  with  any  matters  spe- 
cially stated,  deemed  pertinent  by  himself, 
or  which  may  be  required  to  be  so  stated." 

From  this  decree,  Wilde  appealed. 

The  case  was  argued  in  this  court  by 
Wickham  for  the  appellant,  and  W.  Hay, 
jun.  and  Leigh  for  the  appellees. 

For  the  appellant  it  was  contended,  that 
the  statute  of  frauds  afforded  a  complete 
bar  to  the  claim  of  Fox;  and  the  case  of 
Henderson  v.  Hudson(a)  was  cited  in  sup- 
port of  this  position.  The  plea  of  the  stat- 
ute of  frauds  is  not  overruled  by  the 
answer,  where  the  statute  is  expressly  re- 
lied on.(b)  In  this  case  there  was  no  part 
performance.  Smock  was  originally  in 
possession,  and  merely  continued  that  pos- 
session after  the  sale.  He  remained  merely 
by  the  permission  of  Wilde,  who  did  not 
think  proper  to  turn  him  out.  The  rule  is, 
that  unless  the  act  alledged  to  be  in  part 
performance,'  is  clearly  in  execution  of 
the  parole  agreement,  it  will  not  take  the 
case  out  of  the  statute  of  frauds. (c)     But. 


(a)  1  Man.  510. 

(b)6Vez.Ji]n.  90.  Couth  v.  Jackson:    12  Vez.  Jan. 
^:  Surd.  08.  09. 
<c)  Suffd.  78.  7«;  1  Sob.  A;  Lcfr.  a. 


if  the  statute  does  not  afford  the  appellant 

protection,    the    second    agreement,    stated 

in  the  answer,  is  established  by  the 

170  evidence,    and    is    the    one    *which 
ought  to  be  enforced.     It  is  at  least 

competent  tq  rebut  the  claim  of  the  appel- 
lees, although  it  may  not  be  sufficient  to 
establish  a  new  contract  in  favor  of  the 
appellant. (d)  A  defendant  may  set  aside 
or  modify  even  a  written  agreement  by  a 
parole  contract.  A  fortiori,  one  parole  con- 
tract may  rescind  another,  (c) 

The  counsel  for  the  appellees  contended, 
that  the  agreement  set  forth  in  the 
amended  bill  was  distinctly  admitted  by 
Wilde,  and  clearly  proved  by  the  evi- 
dence. The  plea  of  the  statute  of  frauds 
was  properly  over-ruled,  because  the  agree- 
ment was  in  part  performed.  The  rule  in 
such  cases  is,  that  the  plaintiff,  after  shew- 
ing the  act  of  part  performance,  may  go 
on  to  prove  the  agreement,  cither  by  the 
confession  of  the  defendant,  or  by  evi- 
dence aliunde,  (f)  Possession  under  the 
contract  and  which  can  be  referred  to 
nothing  else,  has  ever  been  held,  to  be  a 
sufficient  act  of  part  performance.  Such 
was  the  possession  of  Smock.  It  is  proved, 
that  after  the  sale,  he  remained  in  posses- 
sion of  the  whole  tract,  and  paid  Wilde 
for  a  moiety  of  it,  only;  an  act  which  is 
utterly  inconsistent  with  Wilde's  owner- 
ship of  the  whole  tract.  That  he  was  orig- 
inally in  possession  at  the  time  of  the  sale 
under  the  decree,  is  not  material.  Even 
the  possession  of  a  tenant  who  makes  a 
parole  contract  for  a  new  lease,  by  which 
he  pays  additional  rent,  and  who  holds 
over  at  the  expiration  of  his  old  term,  has 
been  held  a  sufficient  act  of  part  perform- 
ance.(g) 

The  subsequent  agreement  admits  the 
first  under  which  Fox  claims,  and  has  for 
its  basis  a  right  in  Smock  to  a  moiety  of 
the  land;  and  if  it  be  not  such  a  one  as  a 
court  of  equity  will  execute,  there  is  an  end 
of  the  cause.  It  was  not  of  that  character. 
It  was  a  new  and  substantive  agreement  by 
parole,  in  execution  of  which  no  act  was 
performed.    It  is  true,  that  a  defend- 

171  ant  is,  in  some  *respects,  in  a  better 
situation   than   a   plaintiff,   in   a   bill 

for  the  specific  execution  of  a  contract,  as 
to  the  admissibility  of  parole  evidence.  An 
agreement  may  be  abandoned  by  the  par- 
ties: therefore,  a  defendant  may  shew  a 
parole  agreement  to  that  effect,  by  which 
there  is  a  complete  dissolution  of  the  con- 
tract, restoring  the  parties  to  their  former 
situation.  He  may  also,  to  rebut  the  plain- 
tiffs' equity,  shew  fraud,  surprise,  mistake. 
But,  whenever  a  new  and  substantive 
agreement,  as  in  this  case,  is  set  up  in  bar 
to  the  execution  of  one  in  writing,  or  what 
is  equivalent,  of  one  which  has  been  in 
part  performed,  which  is  not  intended  as 
a  dissolution  or  abandonment  of  the  first, 
but  which  is  founded  upon  it,  as  a  subsist- 
ing, valid  agreement,  it  will  not  be  a  bar, 
unless  it  be  such  a  contract,  as  a  court  of 
equity    would    execute,   if    the    defendant 


(d)  7  Vez.  jun.  Si  I.    Newland  on  contracts,  209. 

(e)  S  Vez.  sen.  299. 

(f)  1  Fonb.  172,    Rowton  v.  Rowton:  1  H.  &  M.  99, 
Judge  Roane's  opinion. 

(ff)  Wills  V.  Straddling.  8  Vez.  Jun.  978. 
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were  a  plaintiff  asking  its  aid.(h)  Such 
was  the  case  of  Legal  and  Miller  cited  by- 
Mr.  Wickhara.  The  other  authorities  cited 
by  him,  will  be  found  on  examination,  to 
fall  within  some  of  the  exceptions  above 
stated,  as  to  the  admissibility  of  parole 
evidence. 

As  to  the  alledged  variance  between  the 
contract  set  forth  and  that  proved,  it  may 
be  admitted  that  there  is  some  want  of 
precision  in  this  respect.  But  the  objec- 
tion is  a  merely  formal  one,  which  the 
court  always  strives  to  get  over.  It  is 
sufficient  if  the  contract  be  substantially 
proved  as  laid,  which  has  been  done  in 
this  case. 

Wickham  replied. 

JUDGE  BROOKE*  delivered  the  opin- 
ion of  the  court,  that  the  decree  of  the 
chancellor  should  be  affirmed. 


172      *McPherrin  and  Others,  v.  Kinfi;  and 
Others. 

Aprtl.  182S. 

Usury—  BqultaUa  Rellaft—  Qusre. ^ Wb  ere  a  party  ap- 
plies to  a  court  of  equity,  to  be  relieved  ou  the 
ffround  of  usury,  and  does  not  call  upon  the  de- 
fendant, for  a  discovery,  but  proves  his  case  by 
evidence  aliunde,  quaere  whether  he  can  only  be 
relieved  to  the  amount  of  the  usurious  interest, 
upon  payinff  the  principal  with  lawful  interest, 
or  shall  be  relieved  from  the  debt  in  toto? 

Bill  of  Discovery. t-Qus re.  What  shall  be  consid- 
ered a  bill  for  a  discovery  ? 

This  was  an  appeal  from  the  chancery 
court  of  Winchester. 

Thomas  McPherrin  and  Catharine  Gai- 
ther,  presented  a  bill  of  injunction  to  the 
chancellor,  setting  forth  the  following  case: 
that  the  complainant  Thomas,  borrowed  a 
considerable  sum  of  money  from  the  Bank 
of  Martinsburg  and  the  Merchants'  Bank 
of  Alexandria,  with  David  Hunter  and 
Moses  Hunter  as  his  endorsers:  that  he 
executed  a  deed  of  trust  upon  two  tracts 
of  land  in  Berkeley  county,  containing  to- 
gether two  hundred  and  seventy  acres, 
with  a  new  saw  mill  thereon,  and  a  site 
for  a  merchant  mill  partly  improved,  to 
secure  his  said  endorsers:  that,  the  Bank 
of  Martinsburg  having  determined  to  close 
its  concerns  and  requiring  payment  of  the 
said  debt,  the  trust  property  aforesaid  was 
advertised  for  sale:  that,  under  these  cir- 
cumstances, a  certain  William  B.  King 
agreed,  for  the  purpose  of  affording  relief 
to  the  complainant,  to  advance  for  him  the 
sum  of  twenty-two  or  three  hundred  dol- 


(h)  Price  v.  Dyer,  17  Vez.  Jr.  850. 

*JuDGiB  RoANB.  absent  from  indisposition. 

tUsury— EqulUble  Relief.— On  this  subject,  much 
has  been  written  in  this  series  of  reports.  See  foot- 
note to  Marks  v.  Morris,  2  Munf.  407:  foot-ivot€  to  Mar- 
tin v.  Lindsay.  1  Leigh  499;  footnote  to  Spenffler  v. 
SnapD.  6LeiKh  478:/oo«-rM)fe  to  Turpin  v.  Povall.  8 
Leififh  98:  monographic  note  on  "Deeds  of  Trust" 
appended  to  Cadwallader  v.  Mason.  Wythe  188; 
monographic  note  on  "Usury"  appended  to  Coff- 
man  v.  Miller.  20  Gratt.  098.  In  discussing  this  sub- 
ject, several  cases  refer  to  the  principal  case  and 
review  and  criticise  the  decision  therein.  See 
Young  V.  Scott.  4  Rand.  418:  Martin  v.  Lindsay.  1 
Leigh  508  (this  case  gives  a  history  of  the  cases  on 
thesubjectof  equitable  relief  from  usury):  Spen- 
gler  V.  Snapp,  5  Leigh  499:  Turpin  v.  Povall,  8  Leigh 
100:  Belton  v.  Apperson.  20  Oratt.  220:  Davis  v.  Dem- 
ming.  12  W.  Va.  280,  274.  276,  290.  291. 

tBllls  of  Discovery.— See  generally,  monographic 
note  on  "Bills  of  Discovery"  appended  to  Lyons  v. 
Miller,  0  Gratt  427. 


lars,  to  relieve  him  from  his  debt  to  the 
Martinsburg  Bank,  and  one  thousand  dol- 
lars to  pay  off  a  debt  due  to  the  Farmers' 
Bank  of  Winchester,  in  consideration  of 
your  orator's  giving  the  said  King  one 
thousand  dollars  premium  for  the  said  ad- 
vances, and  executing  a  deed  of  trust  upon 
the  same  property,  to  secure  the  payment 
of   the    said   advances   with   interest, 

173  and  also  of  ♦the  said  usurious  pre- 
mium: that  this  agreement  was  en- 
tered into  by  the  complainant  Thomas 
under  the  pressure  of  his  circumstances; 
the  money  was  paid  to  the  Martinsburg 
Bank  and  to  the  Farmers*  Bank  of  Win- 
chester, and  the  deed  of  trust  was  executed 
upon  the  terms  aforesaid  by  the  complain- 
ant Thomas  and  his  wife,  and  Catharine 
Gaither;  that  there  were  other  debts  in- 
cluded in  the  said  deed,  due  to  certain  in- 
dividuals, amounting  to  about  six  thousand 
dollars,  including  the  debt  due  the  Mer- 
chants' Bank  of  Alexandria,  which 
amounted  to  about  five  hundred  dollars: 
that  some  time  after  the  execution  of  the 
said  deed,  William  B.  King  directed,  that 
the  deed  of  trust  should  be  carried  into 
execution,  and  the  trustees  John  R.  Cooke 
and  Philip  C.  Pendleton  were  proceeding 
to  execute  the  trust,  when  the  complain- 
ant Thomas  prevailed  with  King  to  sus- 
pend the  sale  under  the  deed  to  a  future 
period,  in  consideration  of  the  complain- 
ants' giving  him  one  hundred  dollars:  that 
thereupon  a  new  deed  was  executed,  in- 
cluding the  new  premium  of  one  hundred 
dollars;  the  said  King,  receiving  in  addi- 
tion to  his  legal  interest,  the  sum  of  ejeven 
hundred  dollars:  that,  as  to  the  debt  due 
the  Merchants'  Bank  of  Alexandria  (which 
was  also  secured  by  the  same  deed  of 
trust)  the  complainants  offered  to  pay  it 
off  with  their  own  notes,  but  the  offer  was 
rejected:  that  the  other  creditors  included 
in  the  said  deed  of  trust,  were  the  Wil- 
liamsport  Bank,  the  Martinsbtirg  Bank  for 
a  balance  for  which  Charles  D.  Stewart 
was  bound,  and  John  Vanmeter:  that  Wil- 
liam B.  King  required  the  trustees  to  pro- 
ceed to  sell  the  trust  property:  that  the 
trustees  did  sell  the  same  on  the  1st  day 
of  March,  1819,  for  the  sum  of  six  thousand 
dollars  to  Alexander  Stephens,  who  pur- 
chased for  the  benefit  of  King  and  the 
other  persons  concerned,  and  who  never 
paid  one  cent  of  the  nominal  purchase 
money:  that  tHe  property  in  ordinary  times 
is  well  worth  twenty  thousand  dollars: 
that  Alexander  Stephens,  or  those  inter- 
ested  through   him,   will   proceed   to 

174  take  possession  of  the  trust  ♦prop- 
erty and  to  sell  the  same,  unless  re- 
strained by  the  court  of  chancery.  The 
complainants  therefore  pray,  that  the  said 
Alexander  Stephens,  William  B.  King,  the 
Merchants'  Bank  or  their  assignee  James 
Roberdeau,  John  R.  Cooke  and  Philip  C. 
Pendleton,  and  all  others  interested,  may 
be  made  defendants  to  their  bill:  that  the 
sale,  made  as  aforesaid,  may  be  set  aside: 
that  the  trustees  may  be  enjoined  from  tak- 
ing any  steps  for  taking  possession  of  said 
property,  or  selling  or  disposing  of  the 
same:  that  the  complainant  Thomas,  may 
be  relieved  from  the  said  usurious  contract 
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with  King:  and  that  the  defendant  Rober- 
deau,  or  the  Merchants'  Bank  of  Alexan- 
dria, may  be  compelled  to  receive  their 
own  paper  in  discharge  of  their  own  claim; 
and  that  the  complainants  may  be  suffered 
to  redeem  the  trust  property  upon  the  pay- 
ment of  what  is  justly  due  and  secured  by 
the  said  deed. 

The  chancellor  granted  the  injunction 
on  the  4th  of  March,  1819. 

On  the  29th  day  of  September,  1819,  the 
complainants  filed  another  bill,  which,  in 
addition  to  the  matters  stated  in  the  for- 
mer bill,  alledgcs  the  following  circum- 
stances: that  at  the  time  of  the  sale,  an 
instrument  of  writing  was  executed  by  the 
parties  interested,  by  which  it  was  stipu- 
lated that  if  the  complainants  should  pay 
up  the  debts  due  as  aforesaid,  on  or  before 
the  15th  of  June,  then  next  ensuing,  that 
he  should  retain  the  land,  but  otherwise 
he  should  relinquish  the  possession:  that, 
being  both  unable  to  pay  the  amount  and 
unwilling  to  pay  the  usurious  debt  to  King, 
Stephens,  the  nominal  purchaser,  *  pro- 
ceeded to  dispossess  the  complainants  by 
a  warrant  of  unlawful  detainer,  and  has  in 
fact  obtained  a  verdict  on  the  said  warrant, 
and  an  execution  of  habere  facias  posses- 
>ionem  will  immediately  issue  against  the 
complainants.  In  consequence  of  which, 
they  pray  that  the  same  defendants  may 
be  compelled  to  answer  the  premises: 
that  they  may  be  enjoined  from  proceed- 
ing to  dispossess  the  complainants: 
175  ♦that  the  debt  due  King,  may  be 
decreed  to  be  void  upon  the  ground 
of  usury,  and  themselves  and  their  prop- 
erty discharged  therefrom:  and  that  they 
may  be  permitted,  upon  paying  off  the 
other  demands,  to  retain  the  land  afore- 
said, or  that  a  new  sale  thereof  may  be  di- 
rected to  satisfy  the  said  debts,  &c.  These 
bills  do  not  call  upon  the  defendant  King 
to  confess  or  deny  the  usury  charged;  on 
the  contrary,  the  latter  bill  expressly  de- 
clares, that  the  complainants  "will  be  fully 
able  to  prove  the  usury,  by  disinterested 
testimony." 

The  chancellor  awarded  the  injunction 
on  the  30th  of  September,  1819. 

King,  in  his  answer,  alledges,  that  the 
value  of  the  land  is  greatly  overrated:  that 
the  amount  of  debts  is  not  correctly 
stated,  which,  according  to  his  estimate,  is 
$9,029.92,  including  the  costs  attending  the 
execution  of  the  trust:  that  the  complain- 
ants are  utterly  unable  to  pay  the  differ- 
ence between  what  the  land  sold  for  and 
the  said  $9,029.92;  so  that  the  land  may 
properly  be  said  to  have  sold  for  the  latter 
sum:  that  the  sale  of  the  land  was  injured 
by  the  conduct  of  McPherrin  himself,  in 
having  published,  by  his  agent,  a  formal 
protest  against  the  legality  and  equity  of 
the  said  sale,  both  before  and  during  the 
sale:  that  the  instrument  of  writing  re- 
ferred to  in  the  bill,  was  not  made  at  the 
time  of  the  said  sale,  as  charged  in  the 
bill,  but  many  days  afterwards.  This  an- 
swer contains  no  denial  of  the  usury,  nor 
is  it  noticed  in  any  manner. 

The  defendant  Stewart  denies,  that  the 
agreement  before  mentioned,  was  execu- 
ted at  the  time  of  the  sale,  and  agrees  with 


King  in  his  account  of  the  time  and  man- 
ner of  its  execution.  He  avers  his  igno- 
rance of  the  usury  charged  on  the  defendant 
King,  and  contends  that  as  his  own 
claim  is  admitted  to  be  just,  the  sale  ought 
to  be  confirmed,  so  that  he  and  the  other 
fair  creditors  may  be  enabled  to  make  sale 
of  the  land,  and  obtain  their  money. 

Stephens,  in  his  answer,  says,  that 
176  he  had  no  other  participation  *in 
the  transaction,  than  as  agent  for 
the  parties  interested:  that  the  sale  was 
perfectly  fair,  that  the  instrument  referred 
to  in  the  bill,  was  not  made  until  long 
after  the  sale,  as  will  appear  by  the  dates: 
that  the  land  has  been  since  offered  for 
$8000  without  success;  and  he  prays  that 
the  injunction  may  be  dissolved  as  to  him. 
The  trustees,  Pendleton  and  Cooke,  de- 
murred to  the  bill,  because  it^appears  by 
the  complainants'  own  shewing,  that  be- 
fore the  filing  of  the  bill  and  before  the 
service  of  the  original  subpoena,  they  had 
conveyed  the  lands  in  the  bill  mentioned, 
and  thus  fully  executed  the  trust  declared 
by  the  deed. 

Moses  Hunter  answered,  that  from  mo- 
tives of  kindness,  he  together  with  Col.  D. 
Hunter  and  others  became  the  endorsers 
for  the  complainants  to  a  large  amount  in 
various  banks,  mentioned  in  the  bill  and 
answers:  that  for  their  own  security,  they 
took  a  deed  of  trust  in  the  year  1816,  on 
the  tract  of  land  mentioned  in  the  bill: 
that  owing  to  the  failure  of  the  complain- 
ants to  fulfil  their  bank  engagements,  suits 
were  instituted  against  the  indorsers,  judg- 
ments obtained,  and  executions  issued  to 
a  large  amount;  and  the  trustees,  by  the 
direction  of  the  defendants,  were  about  to 
sell  this  land  on  the  1st  of  September,  1819, 
when  in  consequence  of  a  considerable 
sum  of  money  being  advanced  by  William 
B.  King,  the  sale  was  postponed,  and  some 
of  the  most  pressing  claims  for  a  time  si- 
lenced: that  it  was  deemed  expedient  to 
have  a  new  deed  executed,  the  names  of 
some  of  those  who  were  no  longer  inter- 
ested struck  out,  and  King's  name  inserted, 
for  the  amount  of  his  interest:  that  they 
deny  any  other  connection  with  the  said 
King:  that  the  defendant  and  Col.  D.  Hun- 
ter being  still  bound  for  large  sums  for 
the  complainants,  and  their  property  being 
under  execution  for  a  considerable  sum, 
they  were  constrained  to  insist  perempto- 
rily on  a  sale  under  this  deed;  and  upon 
the  1st  day  of  'March  1819,  the  land  was 
sold,  and  Alexander  Stephens  became  the 
purchaser  for  $6000:  that  the  instru- 
177  ment  ^mentioned  in  the  bill  was  not 
executed  until  the  15th  of  April  1819, 
and  its  only  design  was  to  give  Dr.  Mc- 
Pherrin a  preference  as  purchaser,  pro- 
vided he  could  get  money  as  he  expected, 
in  Kentucky;  and  if  he  failed  in  this,  he 
was,  without  trouble,  immediately  to  sur- 
render the  possession,  which  had,  from 
motives  of  kindness,  been  permitted  to  re- 
main in  him:  that  there  has  been  no  sacri- 
fice of  the  property;  for,  it  has  been 
repeatedly  offered  at  the  amount  of  debt 
due  upon  it,  upon  a  credit,  and  even  for 
$8000,  which  is  about  $1300  short  of  the 
amount  of  debts:  and  that  as  the  defendant 
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is  entirel}'  unconnected  with  King,  he 
hopes  that  he  and  the  other  parties  con- 
cerned, will  be  permitted  to  take  posses- 
sion of  the  property  which  they  have  fairly 
bought  and  paid  for. 

David  Hunter,  the  other  endorser,  an- 
swers to  the  same  eflfect. 

The  complainants  excepted  to  King's  an- 
swer, because  it  does  not  respond  to  the 
material  allegation  in  the  bill,  that  the 
debt  claimed  by  the  said  King,  and  to  se- 
cure which,  the  deed  of  trust  was  executed 
in  part,  was  usurious,  but  is  totally  silent 
as  to  this  allegation. 

The  chancellor  overruled  the   exception. 

Many  depositions  were  taken,  which 
chiefly  related  to  the  effect  of  the  declara- 
tion of  McPherrin's  agent  on  the  sale  of 
the  land,  and  the  value  of  the  land,  which 
is  variously  estimated,  but  the  usury  is 
not  proved. 

Upon  motion  of  the  defendants  to  dis- 
solve, the  chancellor  ordered  that  the  in- 
junction be  dissolved  as  to  all  the 
defendants,  except  the  defendant  King; 
and  the  trustees  are  directed  to  proceed 
and  collect  the  money  for  which  the  land 
was  sold,  and  (by  consent  of  defendant 
King,  by  his  counsel,)  to  pay  over  to  the 
defendants,  Charles  D.  Stewart,  John  Van- 
meter,  Moses  T.  Hunter,  and  David  Hun- 
ter, the  full  amount  of  their  claims;  and 
that  they  retain  the  balance  of  the  purchase 
money  in  their  hands,  subject  to  the  fu- 
ture order  of  the  court;  and  as  to  the  de- 
fendant King,  the  court  overruled  the  said 

motion. 
178  ♦On    this    order    an    appeal    was 

granted,    upon    petition,    by    one    of 
the  judges  of  the  court  of  appeals. 

The  case  was  argued  in  this  court  by 
Leigh,  for  the  appellants,  and  Tucker  and 
Stanard,  for  the  appellees;  but,  as  it  was 
very  fully  discussed  by  the  court,  the 
arguments  of  counsel  are  omitted. 

April  17.  The  judges  delivered  their 
opinion  seriatim.* 

JUDGE  CO ALTER: 

The  great  question  which  has  been  agi- 
tated in  this  case,  is  one  which  I  shall  not 
now  consider  at  large,  inasmuch  as,  with 
a  bare  and  divided  court,  that  question 
cannot  be  put  to  rest.  My  opinion,  at 
present,  however,  is,  that  a  party  cannot 
come  into  a  court  of  equity,  for  final  relief 
as  to  the  debt  itself,  on  the  ground  of 
usury,  and  in  that  court  claim  a  forfei- 
ture of  the  money  actually  borrowed. 
Every  case  for  relief  in  that  court,  must 
be  tried  on  bill  and  answer;  that  is  to  say, 
the  plaintiff  cannot  claim  a  right  to  try 
the  case,  without  an  answer,  so  as  to  de- 
prive the  defendant  of  his  defence  in  that 
w^ay;  and  consequently,  every  case  of  this 
kind  must  be  brought  under  the  section 
of  the  act  of  assembly  doing  away  the  pen- 
alties,  so   as   to   authorise   the   suit.     For, 


*JuDGE  Cabbll  did  not  sit  In  this  cause. 

Note.  After  the  injunction  was  dissolved  by  the 
court  of  chancery,  the  appellees  took  possession  of 
the  land  under  the  judfirmentin  the  writ  of  forci- 
ble detainer:  and  the  counsel  of  the  appellants 
moved  tbe  court  of  appeals,  noon  notice  sriven  to 
the  opposite  party,  for  a  writ  of  restitution  of  other 
proper  process,  to  restore  the  appellants  to  posses- 
sion. But  the  court  over-ruled  the  motion.— Note 
in  Original  Edition. 


without  the  benefit  of  that  section,  the  de- 
fendant may  demur,  because  he  is  not 
bound  to  answer,  and  dismiss  the  bill,  so 
far  as  it  claims  relief  on  the  ground  of 
usury. 

It  is  not  necessary,  to  entitle  the  plain- 
tiff  to    relief   under   that    section,    that    he 
should  rely  altogether  on  the  oath  of  the 
defendant.     If  he  is  obliged  to  shape  his 
bill  in  that  way,  it  must  be  because 

179  he  is  not  at  liberty,  when  ♦he  comes 
in  under  that  section,  to   prove   the 

usury;  but  surely  he  is  at  liberty,  if  it  is 
denied,  to  prove  the  usury,  and  have  relief 
according  to  that  act. 

The  case  of  Marks  and  Morris,(i)  was 
one  of  a  peculiar  nature,  and  rendered  nec- 
essary in  order  to  prevent  those  new-fan- 
gled judgment  bonds,  as,  in  this  respect 
they  are  aptly  described,  from  being  used 
so  as  to  defeat  the  statute.  This  court  has 
not  considered  itself  justified  in  consider- 
ing these  instruments  as  mortgages  gener- 
ally; but,  surely  it  will  not  disturb  titles, 
or  be  productive  of  any  general  mischief, 
if  the  court  should  so  consider  them,  in 
all  cases  where  usury  is  alledged;  and 
should  encourage  trustees  not  to  execute 
them,  where  a  court  of  equity  would  not, 
if  applied  to;  and  if  they  are  proceeding, 
to  stop  them,  so  as  to  oblige  the  party 
either  to  go  to  law,  or  to  apply  to  equity, 
to  have  the  trust  executed.  No  court 
would  reprobate  the  conduct  of  a  trustee, 
in  refusing  to  execute  such  trust,  if  »he 
was  satisfied,  by  sufficient  affidavit  or 
otherwise,  that  usury  was  attempted  to  be 
covered  by  the  transaction;  and  that  the 
party,  if  he  had  an  opportunity,  could  prove 
it.  On  these  principles,  which  I  shall  not 
now  dilate  on,  I  think  that  case  can  be 
supported;  otherwise,  that  it  is  not  law. 
I  was  satisfied  with  that  decision  on  these 
principles,  and  still  am  satisfied  with  it,  but 
no  further. 

In  this  case,  however,  although  the 
plaintiffs,  in  their  second  bill,  say  they 
can  prove  the  usury,  they  nevertheless  call 
for  an  answer,  and  except  because  that 
charge  is  not  answered  to.  I  think  they 
had  a  right  to  that  answer,  and  that  the 
order  overruling  the  exception  is  errone- 
ous. 

The  title  to  relief  in  this  case,  so  far  as 

the  unlawful  gain  and  interest,  should  the 

usury  be   confessed  or  proved,  and  which 

I    think    is    all    the    relief    which  ^  can    be 

given,  did  not  in  my  opinion  justify 

180  the    injunction,    even    if    that    *gain 
was   as   large   as   is   alledged   in   the 

bill;  because,  the  money  admitted  to  have 
been  borrowed,  together  with  the  bona 
fide  debts,  amounted  to  as  much  or  more 
than  the  land  sold  for;  and  if  that  charge 
should  not  be  made  out  at  all,  or  not  to 
the  extent  claimed,  and  as  the  party  gave 
no  additional  security,  it  shews  a  fortiori, 
that  thfe  appellees  were  entitled  to  posses- 
sion, in  order  to  keep  down  the  interest, 
pending  any  controversy  as  to  the  propri- 
ety of  the  sale.  As  the  injunction,  there- 
fore, ought  never  to  have  been  granted,  I 
think  the  dissolution  of  it,  at  least  so  far 
as  it  has  gone,  is  correct  and  must  be  af- 
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firmed.  Even  if  that  dissolution  goes  so 
far  as  to  confirm  the  sale,  I  am  inclined  to 
think  it  is  right;  because  if  any  loss  ac- 
crued by  forbidding  that  sale,  the  appel- 
lant may  more  properly  charge  that  to 
himself,  than  to  the  other  party.  How- 
ever, the  appellees  alledged  that  such  is  not 
the  effect  of  the  decree.  Understanding  it 
therefore  in  this  way,  I  can  have  no  hesi- 
tation in  affirming  it  in  toto.  The  order 
overruling  the  exception  to  the  answer, 
however,  must  be  reversed;  but,  as  the  ap- 
pellees who  arc  bona  fide  creditors,  have 
no  interest  in  that,  and  as  the  injunction 
was  improvident ly  awarded,  and  might 
well  have  been  dissolved  as  to  all  the  par- 
ties, the  appellants  must  pay  costs. 

JUDGE  BROOKE: 

Although  this  case  was  re-argued  before 
a  full  court,  yet  as  one  of  the  judges  deems 
it  improper,  that  he  should  decide  it,  and 
a?  of  consequence,  no  principle  is  to  be 
settled  by  the  decision  of  it,  I  shall  abstain 
from  assigning  my  reasons  at  large  for 
the  opinion  I  shall  deliver. 

The  bill  is  somewhat  like  the  bill  filed 
in  the  case  of  Marks  and  Morris,(j)  but 
is  susceptible  of  a  different  construction; 
and  as  the  plaintiff  has  assigned  a 
ISl  different  ^meaning  to  it,  by  except- 
ing to  the  answer  of  King,  on  the 
ground  that  it  does  not  respond  to  the 
charge  of  usury,  I  think  the  chancellor 
was  too  strict  in  overruling  that  exception, 
and  that  he  was  premature  in  dissolving 
the  injunction,  and  directing  the  payment 
of  a  portion  of  the  money  to  the  innocent 
creditors;  thereby  ratifying  a  sale,  which, 
upon  the  amended  answer  of  King,  may 
turn  out  to  have  been  made  under  an  usu- 
rious deed  of  trust.  As  to  him,  therefore, 
so  much  of  the  decree  as  directs  the  pay- 
ment of  the  money  to  the  creditors  afore- 
said, I  think  ought  to  be  reversed,  and  the 
residue  which  puts  them  into  the  posses- 
sion of  the  land,  ought  to  be  affirmed. 

JUDGE  ROANE: 

The  bill  in  this  case  states,  that  so  much 
of  the  debt  secured  by  the  deed  of  trust, 
as  was  due  to  King,  was  founded  on  an 
usurious  contract,  "and  which  the  com- 
plainants will  be  fully  able  to  prove  by 
disinterested  testimony."  It  prays  that  the 
said  King  and  others  may  be  made  de- 
fendants, and  "compelled  to  answer:"  that 
they  may  be  injoined  from  dispossessing 
the  complainants,  under  a  judgment  upon 
a  warrant  of  forcible  detainer,  that  the 
debt  due  to  King  may  be  decreed  to  be 
void,  and  the  complainants  and  their  prop- 
erty discharged  therefrom,  and  for  further 
relief. 

The  bill  in  the  case  of  Marks  v.  Morris 
was  substantially  similar  to  the  one  before 
us.  After  stating  that  the  consideration 
of  the  deed  of  trust,  in  that  case,  was  an 
usurious  loan  of  money,  and  that  the  con- 
tract was  made  in  the  presence  of,  and 
"could  be  proved  by  a  particular  witness," 
who  is  named  in  the  bill,  the  bill  prays  a 
relief  similar  to  that  now  in  question,  and 
that  the  defendant  "might  true  answer 
make  to  the  several  allegations  thereof." 
In  neither  of  these  bills  is  there  any  proffer 
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to  pay  the  principal  money,  as  provided  by 
the  3rd  section  of  the  act  of  usury. 

182  ♦These  two  bills  are  therefore  pre- 
cisely alike,  both  as  to  the  averment 

that  the  usury  could  be  proved  by  testi- 
mony other  than  the  answer  of  the  defend- 
ant, and  as  to  the  general  prayer  contairied 
therein,  perhaps  in  common  with  all  bills 
of  equity,  that  the  defendants  might  an- 
swer the  allegations  thereof;  and  I  have 
no  doubt,  but  that  the  averment  in  this 
case,  before  mentioned,  was  thrown  into 
the  bill,  in  consequence  of  the  decision  of 
the  court  in  the  case  of  Marks  v.  Morris. 
It  was  solemnly  settled  by  the  court  in 
that  case,  that  while  this  averment,  and  the 
nonexistence  of  any  proffer  of  the  princi- 
pal money  as  aforesaid,  withdrew  the  bill 
from  the  operation  of  the  3rd  section  of 
the  act  of  usury,  the  general  prayer  before 
mentioned  did  not  include  it.  These  cir- 
cumstances, it  was  also  decided,  absolved 
the  defendant  from  the  necessity  of  dis- 
covering the  usury  in  that  case,  under  the 
section  aforesaid.  If,  therefore,  it  should 
be  considered,  that  he  was  nevertheless 
compellable  to  make  such  disclosure,  it 
can  only  be  in  consequence  of  principles 
ulterior  to,  and  independent  of,  the  provi- 
sion of  that  section.  Let  us  inquire 
whether  there  be  any  such  principles,  in 
the  case  before  us. 

As  to  the  discovery  now  called  for, 
while  in  relation  to  a  bill  coming  within 
the  3rd  section  aforesaid,  the  defendant  is 
in  all  cases  bound  to  make  it,  upon  the 
terms  and  conditions  therein  provided,  he 
may  refuse  to  make  it,  in  relation  to  all 
bills  not  so  comprehended.  In  this  coun- 
try, prior  to  the  enaction  of  that  section 
in  the  year  1734,(k)  and  in  England,  even 
up  to  the  present  day,  if  such  discovery 
had  been  called  for,  it  might  have  been 
demurred  to,  on  the  ground  that  it  would 
subject  the  defendant  to  the  particular 
penalties  and  forfeitures,  denounced  by 
the  act  of  usury;  and  that  demurrer  would 
have  been  sustained,  unless  the  plaintiff 
could  shew  that  he,  alone,  was  entitled  to 
those  penalties,  and  offered,  by  his  bill,  to 
waive   them.(l)     This   was   the   case 

183  on  the  ground  of  ^general  principles 
of  equity,  and  independently  of  the 

provisions  of  any  statute.  But,  as  the  pen- 
alties in  the  case  of  usury  went  to  the 
King  and  the  informer,  were  not  vested 
in  the  plaintiff,  nor  could  be  released  by 
him,  a  disclosure  of  the  fact  by  the  an- 
swer, could  not  have  been  obtained  in 
any  case;  and  the  right  to  such  disclosure, 
on  the  part  of  the  plaintiff,  was  conse- 
quently a  mere  non-entity;  it  in  fact  had 
no  real  existence.  Yet  as  usury  was  gen- 
erally practised  in  secret,  and  there  was 
no  other  evidence  of  it  than  that  of  the 
usurer  himself,  this  was  a  case  which  was 
deemed  to  require  legislative  interposition. 
It  required'  at  least  the  power  of  the  legis- 
lature, to  release  forfeitures  which  enured 
to  the  benefit  of,  and  were,  perhaps,  vested 
in  others,  and  to  adjust  the  terms  on  which 
the  requisite  discovery  should  be  made. 
But   the   legislature   would   not  go  beyond 
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the  actual  exigency  of  the  case.  It  would 
not  invade  and  release  these  vested  rights, 
nor  relax  the  statutory  restraints  estab- 
lished by  law  against  the  perpetration 
of  usury,  without  necessity.  It  would  not 
interfere,  nor  has  it  interfered,  in  cases  in 
which  no  discovery  from  the  defendant 
was  needed.  It  would  not  carry  the  provi- 
sion of  the  law  beyond  the  actual  mischief 
which  called  for  it.  Accordingly  we  find 
that  in  the  case  of  Marks  v.  Morris,  this 
court  expressly  limited  this  3rd  section  to 
the  specified  case  of  a  plaintiff  having  no 
other  evidence  of  the  usury  than  the  oath 
of  the  defendant,  and  even  hunted  up  the 
statute  to  the  preamble  of  the  original  act 
on  this  subject,  to  shew  more  clearly,  that 
this  was  the  only  mischief  that  was  in- 
tended to  be  remedied,  or  which  required 
the  legislative  interposition. 

If,  therefore,  the  defendant  is  compel- 
lable to  make  the  disclosure  in  this  case, 
it  is  not  in  virtue  of  the  provision  in  the 
3rd  section  aforesaid,  but  on  a  ground  ul- 
terior to,  and  distinct  from  it.  I  have  but 
little  doubt,  that  the  legislature  meant  by 
that  section,  to  cover  the  whole  ground 
on  the  subject  of  a  discovery,  and  to  shel- 
ter a  defendant  from  a  discovery  in  all 
cases,  not  coming  within  its  scope. 
184  *If  so,  the  defendant  stands  absolved 
from  the  necessity  of  answering,  in 
this  particular,  by  the  actual  provisions  of 
the  statute.  But,  if  this  should  even,  be 
otherwise,  he  stands  so  absolved,  by  virtue 
of  the  general  principles  of  equity  before 
mentioned,  and  under  the  known  inability 
of  the  plaintiff  to  offer  (as  he  has  failed  to 
offer  in  this  case)  to  release  the  penalties 
denounced  by  the  act  of  usury.  So  that, 
quacunque  via  data,  the  defendant  was  not 
bound  to  answer  to  the  usury  in  this  case; 
and  the  decree  of  the  chancellor  overrul- 
ing the  appellants'  exception  for  want  of 
such  answer  was  entirely  correct. 

But,  it  is  said  or  conceded  by  the  plan 
of  a  decree,  draughted  and  proposed  by 
one  of  the  other  judges,  that  admitting 
that  the  bill  as  it  before  stood  did  not 
legally  require  an  answer,  from  the  de- 
fendant, in  this  particular,  yet  as  the  plain- 
tiff explains  his  intention  to  be  otherwise, 
by  the  exception  he  took  to  the  answer 
for  not  responding  to  the  charge  of 
usury,  this  bill  is  to  be  consequently  con- 
sidered, thereafter,  as  a  bill  requiring  such 
answer.  In  other  words,  that  plan  seems 
to  assume,  that  this  exception  has  the 
effect  of  amending  the  bill  in  this  particu- 
lar. I  had  thought,  on  the  contrary,  that 
it  was  the  part  and  province  of  the  bill,  to 
limit  and  control  the  extent  of  the  excep- 
tion, and  that  the  latter  must  succumb,  and 
conform  to  the  former.  I  had  not  sup- 
posed, that  the  exception  could  limit, 
enlarge  or  amend,  the  actual  charges  con- 
tained in  the  bill;  with  the  single  excep- 
tion perhaps,  that  if  an  exception  of  that 
character  is  made,  and  is  sustained  by  the 
court,  the  party  making  it  would  be  con- 
cluded from  setting  up  an  objection  to  it 
on  this  ground.  Where  such  exception  is 
overruled,  however,  as  is  the  case  before 
us,  the  defendant  is  not  precluded  from 
relying  on  the  judgment  in  his  favor.     He 


is  not  concluded  from  averring,  that  the 
exception  was  unwarranted.  He  is  not 
concluded  from  resisting  any  exception, 
and  relying  on  a  judgment  overruling  it, 
which  seeks  to  subject  him  to  a  disclosure, 
which  he  is  not  compellable,  by  law, 

185  to   make.     All   the   ♦books   say    that 
an  amendment  of  a  bill  can  only  be 

made  by  the  court,  upon  motion,  and  gen- 
erally upon  the  payment  of  costs;  whereas 
the  effect  of  the  pretension  in  question, 
would  be,  to  make  such  amendment  not 
only  without  a  motion,  but  without  the 
payment  of  costs,  and  in  direct  contraven- 
tion of  the  79th  section  of  the  chancery 
law,  in  this  particular.  An  exception,  on 
the  contrary,  so  far  from  purporting  or 
affecting  to  be  an  amendment,  changing  a 
bill,  relies  on  it  as  it  is,  and  goes  by  the 
precise  charges  stated  in  it.  In  point  of 
form,  it  even  states  iand  sets  out  "such 
parts  of  the  bill,"  as  the  plaintiff  conceives 
have  not  been  answered,  and  prays  that  an 
answer  may  be  given  thereto,  that  is,  to 
the  bill  as  so  set  out,  and  previously  exist- 
ing, (m)  Had  the  exception  in  this  case 
been  drawn  out  and  extended,  it  would 
more  clearly  have  shewn,  that  however 
the  counsel  might  therein  have  miscon- 
ceived, or  departed  from,  the  actual  alle- 
gations and  charges  of  the  bill,  as  to  their 
legal  effect  or  operation,  there  was  no  in- 
tention on  his  part  to  alter  those  charges, 
as  existing  in  the  bill;  charges,  which  so 
far  from  being  changed  by  any  order  of 
the  court,  or  even  any  act  of  the  plaintiffs, 
are  repeated,  kept  up,  and  set  out  in  the 
plaintiff's  exception  itself.  Besides,  it  must 
not  be  forgotten,  that  if  the  exception  to 
the  answer,  in  this  case,  had  been  sus- 
tained, the  court  would  have  overruled  an 
answer  which  was  clearly  correct  and  un- 
exceptionable at  the  time  it  was  put  in; 
and  have  subjected  the  defendant,  never- 
theless, to  the  payment  of  costs;  which  in 
such  cases  are  to  be  paid  by  the  defend- 
ant, under  the  90th  section  of  the  chan- 
cery law.  It  would  have  had  this  effect 
too,  by  means  of  matter  entirely  ex  post 
facto:  which  arose  posterior  to  the  filing  of 
the  answer;  which  existed  only  in  the  will 
of  the  plaintiffs,  and  would  have  invested 
them  with  the  enormoi's  and  unprece- 
dented power,  of  making  the  answer  good 
or  bad  at   their  pleasure.     It  would 

186  have  condemned  an  answer  as  ♦being 
always  bad,  for  not  responding  to  a 

particular  charge,  now  for  the  first  time 
alledged  to  be  contained  in  the  bill;  when 
as  at  the  time  that  answer  was  filed,  and 
in  relation  to  which  time  it  ought  to  be 
judged,  it  is  confessed  there  was  no  sem- 
blance of  a  charge  in  the  bill,  making  a 
further  answer  necessary. 

The  chancellor  could,  therefore,  have 
given  no  other  legal  decision  upon  this  ex- 
ception, without  injury  to  the  defendant 
King:  and  on  the  contrary,  the  only  just 
complaint  on  the  part  of  the  plaintiffs  is 
against  themselves.  They  can  at  most 
only  regret  that  they  did  not,  in  fact,  so 
frame  their  bill  as  to  require  a  discovery 
of  the  usury,  and  call  for  a  different  deci- 
sion from  the  court. 
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No  usury  is,  therefore,  confessed  in  this 
case,  nor  was  the  defendant  compellable 
to  confess  it.  But  it  was  argued  by  the 
appellants,  that  such  a  confession  is  to  be 
inferred  from  the  silence  of  the  answer  in 
this  particular;  on  the  authority  of  the  case 
of  Scott  V.  Gibbon, (n)  in  this  court.  I 
have  examined  that  case,  and  do  not  find 
that  that  broad  doctrine  is  at  all  estab- 
lished by  it.  Only  one  of  the  judges  (judge 
Coalter)  said  any  thing  which  could 
countenance  such  an  idea.  All  that  is  said 
by  the  court  seeming  like  it,  is,  that  it  was 
"conceded"  that  the  deed  was  executed 
prior  to  the  marriage;  but  it  does  not  fol- 
low, that  in  the  opinion  of  the  court,  that 
concession  was  grounded  on  the  silence 
of  the  defendant's  answer,  in  this  particu- 
lar. On  the  contrary,  that  fact  might  have 
been  conceded  at  the  bar;  or,  more  prob- 
ably, it  was  inferred  by  the  court  to  be 
conceded  by  various  provisions  comprized 
in  the  deed  itself,  from  the  circumstance 
that  the  date  of  the  deed  was  anterior  to 
the  time  of  the  marriage,  and  from  the 
female  appellant  being  called  therein,  Mary 
Davis,  and  not  Mary  Scott,  as  she  was, 
and  would  have  been,  called,  after  the  mar- 
riage. Be  that  however,  as  it  may,  the 
court  certainly  has  not  grounded  the  con- 
cession it  mentions,  upon  the  mere  silence 

of  the  answer,  only. 
187  *The  usury  as  to  King's  debt  (the 
only  usury  that  is  pretended)  is  not 
only  not  confessed,  therefore,  as  afore- 
said, but  neither  is  it  proved;  the  conse- 
quence is,  that  the  decree  is  erroneous  and 
injurious  to  King  in  not  dissolving  the  in- 
junction as  to  him,  and  it  ought  to  be  so  far 
reversed  in  his  favor. 

This  view  of  the  subject  would  have 
made  it  unnecessary*-  for  me  to  say  any 
thing  as  to  the  relief  which  is  to  be  given, 
in  the  case  of  a  decree  rendered  upon  the 
proofs  in  the  cause,  and  in  exclusion  of 
the  answer  of  the  defendant,  had  it  not 
been  for  a  clause  in  the  proposed  decree, 
seeming  to  leave  the  matter,  at  least,  in 
doubt.  That  plan  at  least  forbears  posi- 
tively to  decide,  whether  it  is  competent 
to  a  plaintiff  to  file  a  bill  for  relief  against 
usury,  in  that  bill  to  dispense  with  the  an- 
swer of  the  defendant  touching  the  same, 
and  yet  go  on  upon  the  proofs  to  get  re- 
lief. I  trust  I  have  shewn  that  it  is  com- 
petent to  a  plaintiff  to  dispense  with  the 
answer,  so  far  as  it  depends  on  his  coer- 
cion, in  such  a  case,  and  this  plaintiff  has, 
in  fact,  done  so.  He  has  done  so,  by  not 
bringing  his  bill  within  the  provision  of 
the  3rd  section  of  the  act  against  usury. 
Yet  he  is  not  to  be  deprived  of  his  relief, 
if,  upon  the  proofs,  he  shews  himself  to 
be  entitled  to  it.  In  such  case,  the  cause 
proceeds  and  goes  on,  as  to  all  the  parts 
of  the  bill,  except  those  which  the  defend- 
ant is  excused,  at  his  own  election,  from 
answering.  It  proceeds  as  to  the  charge 
that  there  is  usury  in  the  transaction,  al- 
though it  is  arrested  as  to  so  much  of  that 
charge,  as  relates  to  a  discovery  of  the 
fact  from  the  defendant.  But  at  any  rate, 
if  there  should  be  supposed  to  be  a  defect 
of  an  issue  as  to  the  usury  itself,  for  want 


(n)5Miin.90. 


of  a  discovery  of  that  fact  by  the  defend- 
ant, an  issue  on  that  point  ought  to  be 
directed.  Thus  we  are  told(o}  that  a 
party  shall  not  protect  himself  against 
relief,  by  alled^ing  that  if  he  answer  he 
must  subject  himself  to  penalties  or 

188  forfeitures;    for,    *that    although    the 
court    cannot    subject    him    thereto, 

by  means  of  his  own  oath,  yet  it  will  en- 
tertain jurisdiction  for  relief;  and  there- 
fore, on  a  demurrer  to  a  bill,  suggesting  a 
forgery  of  the  deeds,  the  court  directed  an 
issue  to  try  whether  they  were  forged  or 
not.(p)  I  am  inclined  to  think  under  the 
practice  in  this  country,  at  least,  this  issue 
is  entirely  superf^uou5  and  unnecessary; 
and  that  the  question  of  usury  would  be 
considered  as  substantially  put  in  issue, 
quoad  the  proofs,  existing  in  the  cause; 
and  from  which  charge,  the  defendant  only 
withdrew  himself,  so  far  as  relates  to  his 
own  answer,  by  availing  himstlf  of  a  priv- 
ilege existing  in  his  own  favor.  Be  this 
however,  as  it  may,  it  is  certain  that  in 
some  mode,  relief  in  such  cases  is  to  be  ob- 
tained; and  that,  that  which,  at  most,  is 
to  be  considered  as  a  demiirrer  to  a  part 
of  a  bill,  cannot,  by  a  contrary  course,  be 
converted,  at  the  pleasure  of  the  defend- 
ant, into  a  demurrer  to  the  whole  bill. 

For  these  reasons,  I  can  by  no  means 
agree  to  the  plan  of  a  decree  which  has 
been  proposed.  I  cannot  for  a  moment 
doubt  with  that  plan,  whether  it  is  compe- 
tent for  the  plaintiff  to  dispense  (as  in 
this  case  he  has  dispensed)  with  the  an- 
swer of  the  defendant,  as  to  the  alledged 
usury,  and  yet  go  on  upon  the  proofs  to 
get  a  decree  against  him.  This  is  not  to 
be  complained  of  on  the  part  of  the  de- 
fendant, because  although  it  is  competent 
to  the  plaintiff  to  decline  coercing  his  an- 
swer, the  defendant  may  yet  give  it  in,  if 
he  pleases.  I  cannot  doubt,  but  that  this 
relief  is  to  be  obtained,  either  in  the  usual 
mode,  or  at  least  by  means  of  an  issue  as 
above  is  stated.  I  cannot  concur  with  the 
plan  aforesaid,  that  the  appellants  have 
done  any  thing  in  this  case,  which  has  le- 
gally retracted  the  dispensation  originally 
contained  in  their  bill,  or  has  legally 
amended  their  bill  in  this  particular.  I 
cannot  agree  to  so  much  of  that  plan,  as 
seems  to  admit  that  King's  answer  ought 
yet    to    come    in.      Such    an    answer 

189  ought  not  to  be  coerced  *in  this  case, 
for  the  reasons  I  have  already  as- 
signed, until  the  character  of  the  bill 
should  be  essentially  changed.'  Nor  can 
I  agree  with  that  plan,  to  revise  an  order 
overruling  an  exception  of  the  plaintiffs, 
which  their  own  bill  prohibited  and  es- 
topped them  from  making;  which  order 
too  only  sustained  an  answer  which  was 
strictly  correct  and  proper  at  the  time, 
and  is  yet  entirely  proper,  in  relation  to 
the  actual  character  of  the  bill  before  us. 

My  opinion  therefore  would  be,  to  re- 
verse the  decree,  to  dissolve  so  much  of 
the  injunction  as  relates  to  King,  and  sus- 
pends the  collection  and  payment  to  him 
of  his  portion  of  the  sales  of  the  land  in 
question,  and  affirm  it  for  the  residue.     I 
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would  so  decide,  because  usury  as  to  him 
being  neither  confessed  nor  proved  in  the 
cause,  his,  also,  as  it  at  present  appears,  is 
a  just  and  vah'd  debt;  but  on  this  reversal, 
although  made  on  the  appeal  of  the  other 
party.  King  should  be  allowed  his  costs, 
as  the  party  substantially  prevailing. 

With  respect  to  the  particular  measure 
of  relief  which,  in  a  case  like  this,  is  to  be 
afforded,  it  will  be  time  enough,  in  my 
opinion,  to  settle  thai  matter,  when  a  case 
shall  occur,  in  which  the  usury  shall  be 
established.  Then  too,  we  may  possibly 
have  a  fuller  court.  The  question  is  very 
important;  and  its  importance  is  enhanced 
by  the  circumstance,  that  the  counsel 
have  arrayed  two  of  the  decisions  of  this 
court  against  each  other.  It  therefore  de- 
mands and  ought  to  receive  an  insulated 
and  solemn  consideration.  I  beg  that  it 
may  be  distinctly  understood  that  I  have 
no  settled  and  conclusive  opinion  either 
way,  upon  tne  subject.  I  wish  to  be  left 
entirely  free  upon  it,  as  I  shall  hereafter 
determine;  any  thing  in  the  decisions 
aforesaid,  to  the  contrary  notwithstanding. 
As  for  those  decisions,  my  impression 
was,  that  in  deciding  the  case  of  Marks  v. 
Morris,  the  clear  opinion  of  the  court  was, 
that  no  part  of  the  sum  borrowed  was  to 
be  paid,  as  the  price  of  relief,  except  the 
plaintiff  brought  himself  within  the  provi- 
sion of  the  3rd  section  of  the  act  of 
190  usury;  and  *that  this  opinion  was  not 
abandoned,  by  stating  and  relying,  in 
the  decision  of  the  court,  upon  the  perhaps 
stronger  case  of  a  deed  of  trust,  which  was 
the  case  then  before  the  court.  That  case 
too  was  very  solemnly  considered  upon 
the  point  now  immediately  in  question. 
While  I  am  found,  to  have  also  concurred 
in  rendering  the  decree  in  the  case  of 
Stone  V.  Ware,(q)  and  may,  hereafter,  ad- 
here to  the  opinion  which  seems,  as  to  this 
point,  to  have  been  declared  in  it,  I  am 
not  at  present  entirely  satisfied  with  that 
decision,  and  wish  for  a  further  considera- 
tion of  it.  I  wish  a  point  to  be  reconsid- 
ered and  solemnly  settled  by  a  fuller  court, 
on  which  I  not  only  doubt  as  aforesaid, 
but  which  is  so  radical  and  important,  as, 
if  adhered  to,  pursuant  to  that  decision, 
goes  a  great  way  to  repeal  the  salutary 
provisions  of  the  act  of  usury.  With  re- 
spect to  the  case  of  Stone  v.  Ware,  I  regret 
to  find  that  it  has  been  pressed  upon  us, 
as  a  conclusive  and  binding  authority.  It 
as  a  conclusive  and  binding  authority.  It  is 
well  known  that  I  have  otten  expressed  my 
doubts  of  its  correctness,  on  this  point,  in 
conference  and  elsewhere.  I  must  always 
be  left  as  free  to  suspend  or  retract  my 
opinions,  which  are  believed  to  be  doubt- 
ful or  erroneous,  as  to  declare  them  in  the 
first  instance.  Having  doubts,  at  this  time, 
of  the  correctness  of  that  decision,  I  must 
be  permitted  to  withdraw  my  concurrence 
therein,  at  least  for  a  time;  and  I  do  with- 
draw it  accordingly.  That  withdrawal 
leaves  it  to  stand,  at  most,  upon  the  deci- 
sions of  two  judges,  and  thus  deprives  it, 
for  a  while,  of  its  power  to  settle  the  law 
upon  the  subject.  I  have  a  distinct  recol- 
lection,  that   that   case   was   not   so   much 


(q)  6  Munf.  541. 


considered  on  this  point,  as  that  of  Marks 
and  Morris;  and  that  it  passed  towards 
the  end  of  a  term,  amid  a  great  mass  of 
other  business.  I  have  also  a  vague  im- 
pression, that  it  received  the  entire  assent 
of  only  one  of  the  judges.  Be  that  how- 
ever as  it  may,  the  report  itself  shews,  that 
while  that  case  was  decided  somewhat 
more    at   large    upon   the    principal 

191  ♦question,  only  a  single  sentence   or 
dictum   is   devoted  by  the  court,    to 

this  subject  of  the  measure  of  relief. 

On  the  new  hearing,  which  shall  be 
given  of  this  question  hereafter,  I  wish  it 
to  be  maturely  considered,  whether  a  prin- 
ciple as  to  the  measure  of  relief,  which  in 
England  is  said  to  be  universal,  (in  which 
country  there  is  no  statutory  provision  on 
the  subject,)  is  to  be  considered  equally- 
universal  here,  where  that  subject  has  been 
taken  up  and  acted  upon,  by  the  legisla- 
ture? Whether  the  act  alluded  to,  did  not 
mean  to  repeal  that  principle,  so  far  as  it 
is  ulterior  to  the  actual  provision,  made 
by  the  3rd  section  of  it?  And  whether  that 
section  does  not  comprize  the  full  extent 
of  the  legislative  will,  as  to  the  compensa- 
tion to  be  made,  in  cases  of  usury?  1  wish 
it  to  be  well  considered,  whether  that  is  a 
sound  and  natural  construction  on  the  sub- 
ject, which  compels  a  plaintiff  who  wants 
no  aid  from  the  defendant,  and  receives 
none  from  him,  to  pay  a  higher  premium 
for  his  relief,  than  one  who  is  solely  de- 
pendent on  the  defendant  for  his  testi- 
mony, and  only  grounds  his  recovery,  upon 
the  evidence  coerced  from  him?  I  wish 
it  to  be  considered,  whether  the  plaintiff 
can  avail  himself,  in  this  country,  of  the 
highly  objectionable  principle  of  "all  and 
some,"  from  the  benefit  of  which  principle 
he  is  excluded  in  England,  by  the  non-ex- 
istence of  any  statute  whatsoever,  on  the 
subject  of  compensation?  I  wish  it  to  be 
considered,  whether  an  offence  which  is 
reprobated  by  our  lav:s,  and  is  highly  det- 
rimental to  the  best  interests  of  the  com- 
munity, should  be  almost  invited  by  a 
construction  which  imposes  on  the  usurer, 
only  the  paltry  loss  of  the  usurious  interest? 
I  wish  to  know,  whether  a  contract  which 
is  doubly  reprobated,  should,  by  that  clause 
in  our  act,  which  declares  all  usurious  con- 
tracts to  be  utterly  void,  and  secondly  by 
the  want  of  that  tree  will,  which,  on  gen- 
eral principles,  is  held  to  be  essential  to 
the  validity  of  all  contracts,  and  which  the 
party  borrowing,  is  now  held  to  be  de- 
prived of,  by  reason  of  the  duress  of  ' 
his     situation,     is     yet     to     be     set 

192  *up  and  carried  into  effect,  as  to  all 
but  the  paltry  pittance  of  the  usuri- 
ous interest?  I  wish  it  to  be  considered, 
whether  a  principle  (admitting  it  were  not 
controlled  by  any  statute,)  is  still  to  be 
kept  up  and  acted  upon,  now  that  the  bor- 
rower is  held  to  be  deserving  of  compas- 
sion, which  was  settled  in  England  at  a  time 
when  he  was  held  to  be  equally  guilty  with 
the  usurer?  And  whether  the  same  severe 
necessity,  which  has  deprived  the  borrower 
of  his  free  will,  and  placed  him  in  the  list 
of  those  deserving  pity  and  compassion, 
will  not  equally  excuse  him  from  refund- 
ing the  money,  which  his  necessities  may 
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also  have  made  impossible,  as  for  having 
borrowed  it  in  the  first  instance?  I  wish 
it  also  to  be  considered,  whether  a  court 
of  equity  will  not,  as  much  as  a  court  of 
law,  "'nterfere  to  prohibit  the  effect  of 
contracts  made  in  violation  of  laws  en- 
acted for  the  public  good,"  as  was  lately 
decided  by  this  court  in  the  case  of  Mc- 
Guire  v.  Ashby.(r)  In  addition  to  the  pos- 
sible effect  resulting  from  the  passing  the 
act  of  1734(s)  on  this  subject  of  compensa- 
tion, alluded  to  above,  I  wish  the  effect 
of  two  other  acts,  in  relation  to  it,  to  be 
also  considered.  By  the  aforesaid  act  of 
1734,  §  2,  all  usurious  contracts  made  prior 
to  the  commencement  of  the  act  of  1730, 
ch.  I2,(t)  are  declared  to  be  void  as  to  all 
interest  "over  and  above  the  said  £6  in 
the  hundred  per  annum;"  and  a  similar  pro- 
vision is  made  by  the  act  of  1748,  §  4,(u)  as 
to  all  usurious  contracts  made  prior  to 
Xovember  1734,  the  time  of  the  commence- 
ment of  the  act  of  1734  aforesaid.  These 
old  acts,  therefore,  in  relation  to  the  times 
prior  to  the  10th  of  November  1734,  had 
in  fact  legalized  usurious  contracts  up  to 
the  point  of  the  principal  and  lawful  inter- 
est. That,  therefore,  which,  in  England, 
depended  only  upon  the  construction  of  a 
court  of  equity,  m  relation  to  the  measure 
of  the  relief,  had  received  in  this  country 

the  form  and  sanction  of  a  legisla- 
193     tivc    act.     ♦The    legislature    carried 

into  that  act,  as  being  more  solemn 
and  binding,  the  principle  existing  in  the 
courts  of  equity  as  aforesaid;  yet  in  legis- 
lating prospectively,  from  the  10th  of  No- 
vember, 1734,  that  law  was  repealed,  and 
with  it  most  probably,  the  principle  of 
which  it  was  but  a  recognition  and  reitera- 
tion. I  wish  to  know,  whether  there  is 
any  just  principle,  which,  when  an  act  is 
repealed,  which  only  reiterates  and  legali- 
zes a  principle  of  construction,  at  the  same 
time  preserves  that  principle  in  existence? 
Do  not  the  act  and  the  principle  declared 
by  the  act,  fall  together?  If  an  old  statute 
is  exactly  repeated  in  a  new  one,  or  in  a 
rcvisal  of  the  laws,  and  the  new  or  the  re- 
vising act  is  repealed,  does  the  old  law 
still  remain  in  force?  And  if  this  be  not 
so,  in  general,  as  to  an  act  or  a  principle, 
does  not  the  construction  equally  hold,  in 
a  case  in  which  the  former  legislative  act 
is  not  entirely  revoked,  but  is  succeeded 
by  another,  which  provides,  at  least  in  part, 
for  the  case  embraced  by  the  former? 
Does  not  the  old  law  or  principle  also 
stand  changed  with  the  new?  I  wish  it 
further  to  be  considered,  whether,  under 
such  a  clear  change  of  the  legislative  mind 
on  this  subject,  as  that  I  have  just  men- 
tioned, and  under  an  utter  destitution  of 
any  statutory  measure  of  compensation, 
except  that  which  is  embraced  by  the  3rd 
section  of  the  act  of  usury,  we  can  either 
say  that  there  is  any  statute  or  any  princi- 
ple applying  to  the  case  of  compensation, 
except  that  provided  by  that  section? 

These  are  some  of  the  considerations 
which  have  caused  me  to  doubt  on  this 
subject;    and   I    now   merely    throw   them 
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out,  for  the  consideration  of  counsel,  when 
the  question  shall  again  come  before  us. 
I  repeat,  however,  that  I  have  no  conclu- 
sive opinion  upon  the  subject,  and  that  my 
mind  is  open  to  conviction  on  it.  The  sub- 
ject is  too  importan  in  its  effects  and 
consequences,  to  be  settled  without  the 
fullest  consideration. 

The  following  was  entered  as  the  decree 
of  the  court: 

"This  day  came  the  parties  &c., 
194  and  the  court  &c  is  of  ^opinion,  that 
the  chancellor  erred  in  overruling 
the  exception  to  the  answer  of  the  appellee 
King,  instead  of  sustaining  the  same,  and 
ordering  him  to  put  in  a  more  sufficient 
answer.  The  court  is  further  of  opinion, 
that  there  is  no  error  in  the  said  order  of 
dissolution  so  far  as  it  goes,  but  that  the 
said  court  of  chancery  ought  also  to  have 
dissolved  the  injunction  as  to  the  appellee 
King;  therefore  it  is  decreed  and  ordered, 
that  the  said  order,  so  far  as  the  same  is 
approved  as  aforesaid,  be  affirmed,  and 
that  the  appellants  do  pay  unto  the  appel- 
lees their  costs,  &c.  And  it  is  ordered, 
that  the  cause  be  remanded  to  the  said 
court  of  chancery  to  be  further  proceeded 
in,  pursuant  to  the  principles  of  this  de- 
cree." 


Tidbftll  V.  Lupton. 

April.  1898. 

Will»-ComtractloB— B«UtaTall.«— A  testator  devises 
a  tract  of  land  to  his  daarhter  H.  L.  "and  to  her 
and  the  heirs  of  her  body,  and  to  them  and  their 
heirs  and  assigns  for  ever:"  and  afterwards  adds. 
"If  my  danffhter  H.  L.  shoald  decease,  not  having 
any  lawfal  heirs  of  her  body."  that  then  the  land 
should  become  the  property  of  his  son  D.  L.  These 
words  convey  an  estate  tail  to  H.  L.  and  not  a  life 
estate. 

This  was  an  ejectment,  brought  in  the 
Superior  court  of  law  for  the  county  of 
Frederick,  on  the  demise  of  David  Lupton, 
against  Joseph  Tidball,  for  a  "certain  piece 
and  parcel  of  land  with  the  appurte- 
nances," situate  in  the  county  of  Frederick, 
and  containing  548  acres.  The  parties 
agreed  upon  a  statement  of  facts,  to  be 
considered  as  a  special  verdict,  which  is, 
in  substance,  as  follows:  Joseph  Lupton 
being  seised  in  fee  of  the  premises  in  the 
declaration  mentioned,  made  his  will,  dated 

the  1st  day  of  September,  1791.  After 
195       devising  different  parts  of  his  *real 

estate  to  his  other  children  in  fee 
simple,  he  makes  the  following  devise  to 
his  daughter  Hannah  Lupton:  "Item,  I 
devise  unto  my  daughter  Hannah  Lupton 
and  to  her  and  the  heirs  of  her  body,  (and 
to  them  and  their  heirs  and  assigns  for- 
ever,) the  plantation  whereon  I  now  live, 
containing  three  hundred  and  sixteen  acres, 
be  the  same  more  or  less,  situate,  lying 
and  being  in  Frederick  county,  near  the 
borough  of  Winchester.  And  that  the 
said  Hannah  Lupton  may  occupy,  possess 
and  enjoy  all  the  above  mentioned  prem- 
ises, except  what's  before  excepted.     And 


*The  principal  case  Is  cited  in  Goodrich  v.  Hard- 
ing. 8  Rand.  282:  Bells  v.  Gillespie.  5  Rand.  284.  304: 
Jifffiretts  v.  Davis,  l  Leigh  426:  Hall  v.  Smith.  25 
Grait.  74. 

See  further,  monographic  note  on  "Wills"  ap- 
pended to  Hughes  v.  Hughes,  2  Mnnt.  209. 
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that  also  at  the  decease  of  my  wife  Ra- 
chael  Lupton.  She  the  said  Hannah  Lup- 
ton,  or  her  heir  yielding  and  paying  unto 
her  mother,  Rachael  Lupton,  yearly  and 
every  year,  the  just  and  full  sum  of  twelve 
pounds  Virginia  currency,  during  her  nat- 
ural life. 

"And  I  also  will  and  ordain,  that  if  my 
daughter  Hannah  should  decease,  not  hav- 
ing any  lawful  heirs  of  her  body,  that  then 
the  aforesaid  three  hundred  and  sixteen 
acres  of  land  shall  become  the  actual  prop- 
erty of  my  son  David  Lupton,  his  heirs 
and  assigns  forever." 

The  testator  then  devises  to  his  said 
daughter  Hannah  another  tract  of  land, 
with  the  same  condition,  that  if  she  should 
die,  "not  having  any  lawful  heirs  of  her 
body,"  it  shall  become  the  property  of  his 
son  David  Lupton. 

Hannah  Lupton  afterwards  married 
Thomas  Evans,  and  died  in  his  lifetime  on 
the  day  of  1813,  without  having  had 
any  child  or  children. 

Thomas  Evans  and  his  wife  Hannah,  on 
the  5th  day  of  February  1801,  being  in 
possession  of  the  premises  aforesaid  (which 
are  parcel  of  the  land  in  the  declaration 
mentioned)  conveyed  the  same,  by  deed 
of  bargain  and  sale,  to  Adam  Douglass; 
which  deed,  with  the  privy  examination  of 
the  said  Hannah,  was  duly  proved  and  re- 
corded. 

Adam  Douglass  afterwards  conveyed 
the  said  land  to  Joseph  Tidball,  the  present 
defendant,  who  is  now  in  possession. 
196  *The  parties  agree,  that  if  the  law 

De  for  the  plaintiff,  judgment  shall 
be  rendered  for  him,  for  his  term  vet  un- 
expired in  the  lands  in  the  declaration 
mentioned  and  one  cent  damage;  and  if 
the  law  be  for  the  defendant,  that  judg- 
ment shall  be  rendered  for  him. 

Upon  this  agreed  case,  the  superior  court 
gave  judgment  for  the  plaintiff;  and  the 
defendant  appealed  to  this  court. 

The  case  was  argued  in  this  court  by 
Gilmer  and  Leigh  for  the  appellant;  and  by 
Nicholas,  Tucker  and  Wickham,  for  the 
appellee.* 

April  17.  The  judges  delivered  the  fol- 
lowing opinions.** 

JUDGE  COALTEF: 

I  shall  first  consider  what  estate  Han- 
nah Lupton  took  under  the  clause,  devis- 
ing the  land  "to  her  and  to  the  heirs  of 
her  body,  and  to  them  and  their  heirs 
and  assigns  forever,"  independently  of  the 
clause,  "that  if  she  should  decease  not  hav- 
ing any  lawful  heirs  of  her  body,"  then  to 
David  Lupton,  and  as  if  this  latter  clause 
was  not  in  the  will.  I  shall  next  consider, 
what  effect  that  clause  will  have. 

That  the  word  heirs,  as  well  as  issue, 
may  be  construed  a  word  of  purchase,  as 
descriptive  of  the  persons  to  take,  if  that 
shall  appear  to  be  the  intention  of  the  tes- 
tator, and  is  not  necessarily  a  word  of 
limitation,  appears  to  me  to  be  settled  law. 
This  has  been  settled  in  England  in  many 
cases,  of  which  Archer's  case,(a)  the  case 


♦The  reporter  not  taavinff  been  present  at  the  ar- 
mament of  tbis  case,  is  unable  to  give  a  report  of 
It.— Note  In  Original  Edition. 

♦♦Judge  Cabell  was  absent 

(a)  2  Co.  66. 


of  Doe  V.  Laming,  (b)  Perrin  v.  Blake, (c) 

Lisle  V.   Puller,(d)   and  Bagshaw  v.  Spen- 

cer,(e)     are     examples     or     proofs. 

197  *The  same  doctrine  has  been  recog- 
nized in  this  court  in  various  cases, 

and  amongst  others,  in  Roy  v.  Garnet, (f) 
and  in  Warner  v.  Mason,  (g) 

This  intention  is  sometimes  manifested 
by  superadding  words  of  inheritance  or 
limitation  to  the  word  heirs,  so  as  to  shew 
that  they  were  to  be  a  new  stock,  or  ter- 
minus a  quo,  the  inheritance  was  to  de- 
scend; sometimes  the  intention  has  been 
manifested  by  other  provisions  and  expres- 
sions in  the  will,  equally  going  to  shew, 
that  the  legal  operation  of  the  word  heirs, 
as  a  word  of  limitation,  is  controlled,  and 
converted  into  a  word  of  purchase;  the 
intention  being  that  they  shall  take  as 
purchasers,  not  in  the  course  of  descent. 

There  is  nothing  illegal  or  contrary  to 
the  rules  of  law,  in  such  intention.  The 
only  questions  are,  whether  the  persons 
intended  to  take  are  sufficiently  described? 
And  can  they,  as  purchasers,  take  what  it 
was  intended  they  should  take? 

This,  I  believe,  is  the  first  case,  except 
that  of  Roy  and  Garnet,  which  has  come 
before  this  court,  in  which  the  construc- 
tion has  arisen  from  words  of  limitation 
being  superadded  to  the  word  heirs. 

In  that  case,  the  testator  devised  the 
land,  "to  his  son  James  for  and  during  his 
natural  life,  remainder  in  trust  for  the  use 
of  the  first  and  every  other  son  of  his  son 
James,  who  shall  survive  him,  in  tail  male, 
equally  to  be  divided."  It  is  clear,  from 
the  opinion  expressed  b^  the  president  of 
the  court,  that  had  the  will  stopped  here,  the 
life  estate  of  James  would  not  have  been 
enlarged,  and  that  the  surviving  sons  not 
only  might,  but  would,  necessarily,  take 
as  purchasers,  not  in  succession,  but  as 
tenants  in  common.  But  the  will  did  not 
stop  here.  It  is  further  provided,  "but  if 
my  son  James  should  die  without  male 
issue,  then  I  give  to  Moscoe,  &c."  It  was 
contended,  that  the  words  male  issue 

198  must  be  construed  such  *issue  male, 
that  is,  a  son  or  sons  surviving.     On 

the  other  side  it  was  admitted,  that  if  there 
be  a  devise  to  A,  remainder  to  all  his  sons 
in  tail,  and  if  he  die  without  issue  male, 
then  to  B,  that  these  latter  words  will  not 
enlarge  the  estate  previously  g^iven,  be- 
cause as  the  first  part  of  the  devise  had 
comprehended  all  the  issue  male,  the  lat- 
ter part  can  have  reference  to  none  other, 
and  therefore  shall  be  construed  to  mean 
such  issue  male;  for,  the  whole  male  issue 
being  comprehended,  ther^  is  no  neces- 
sity to  enlnrge  the  meaning  of  the  latter 
words.  But  as  in  this  case  all  the  issue 
male  were  not  comprehended  in  the  first 
clause;  as  the  sons  of  a  deceased  son 
would  be  ''xcluded,  and  as  the  second 
clause  clearlv  shewed  an  intention  to  com- 
prehend all  the  male  issue,  it  was  neces- 
sary,   in    order    to     effect    this     general 


(b)  2  Burr.  1100. 

(c)  4  Burr.  2S79. 

(d)  2  Stra.  729. 

(e)  2  Atk.  246.  577. 

(f)  2  Wash.  9. 

(g)  6  Mun.  242. 
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intention,  that  James  should  be  considered 
as  taking  a  fee  tail  by  implication. 

Such  was  the  opinion  of  the  president 
and  some  of  the  olh^r  judges.  But  there 
being  some  doubts  with  some  of  the  other 
judges,  they  all  concnrred  finally  in  a  de- 
cision, on  the  ground  of  the  trust  created 
by  the  will- 
In  the  case  before  us,  it  is  true  that  the 
devise  to  Hannah  is  not  expressly  for  life, 
and  no  longer;  but  there  are  expressions 
in  the  will,  such  as  "that  she  may  occupy, 
IX5ssess  and  enjoy,''  &c.  which  go  to  shew, 
that  he  did  not  consider  her  as  taking  a 
larger  estate;  but  she  will  take  a  fee  tail 
by  the  clause  now  under  consideration, 
unless  the  words  heirs  of  her  body  are  to 
be  construed  as  meaning  such  persons  as, 
at  the  time  of  her  death,  were  issue  of  her 
body,  and  hemg  so,  were  intended  to  take 
in  fee.  If  this  was  the  intention  of  the  tes- 
tator, then  she  only  took  for  life.  If  this 
\^as  not  hi'^  intention  in  this  clause,  what 
was  it? 

He  did  not  intend,  that  she  should  take 
a  fee  -.implc;  otherwise,  he  would  have 
given  it  to  her,  m  the  same  way  in  which 
he  gave  a  fee  to  his  ether  children. 

Did  he  intend  to  give  her,  in  explicit 
terms,  a  fr:e  tail?  That  can  hardly  be 
presumed;  because  he  most  probably 
199  ♦knew  that  would  be,  in  fact,  to 
give  her  a  fee.  If  he,  however,  did 
not  know  tSat  would  be  the  effect,  and  in- 
tended a  fee  tail,  he  would  have  been  satis- 
fied with  creating  it  in  the  ordinary  way, 
and  would  not  have  superadded  words, 
giving  a  fee  simple  to  the  issue  in  tail, 
and  which,  in  fact,  was  incompatible  with 
the  estate  tail,  he  is  supposed  to  be  creat- 
ing. The  very  circumstances,  that  the 
heirs  of  the  body  are  not  to  take  as  issue 
in  tail,  but  in  fee,  repels  the  idea  that  he 
intended,  by  this  clause,  to  create  an  estate 
tail,  in  the  usual  way.  But  we  must  affix 
some  meaning  to  it;  and  I  can  see  none 
but  that  which  is  above  stated.  Suppose 
he  had  e'rpressly  said,  "not  knowing 
whether  my  daughter  Hannah  may  ever 
rcarry,  or  whether  she  will  marry  a  provi- 
dent man  or  not,  I  give  her  such  a  tract 
of  land,  to  occupy  and  «njoy  during  her 
life:  th2n  I  give  the  same  to  all  the  issue 
of  her  oody  who  shall  survive  her,  whether 
children  or  the  descendants  of  children,  to 
them,  rheir  heirs  and  assigns  forever, 
share  and  snare  alike."  The  only  thing 
that  co.ild  be  said  against  the  propriety 
and  reasonahleness  of  this  would  be,  that 
grandchildren  would  take  per  capita,  and 
not  per  stirpes;  but  the  testator  might 
well  think,  that  even  this  would  be  better, 
than  that  ths  whole  should  be  cut  out,  by 
the  alienation  of  the  mother,  or  that,  never 
having  had  issue,  she  might  devise  it  out 
of  his  family. 

Taking  thiS  clause  as  the  only  one  in  the 
will,  and  supposing  that  there  was  no 
other,  in  r«::ation  to  this  subject,  I  would 
feel  much  safer  in  putting  this  construc- 
tion on  it,  than  that  which  would  consider 
it  an  estate  tail  in  Hannah. 

But  there  is  another  clause,  which,  I  will 
admit,  (if  a!!  the  heirs  of  the  body  are  not 
provided   for.    in   that   which   I   have   just 


considered,)  must,  as  in  the  case  of  Roy 
and  Garnet,  shew  an  intention,  which,  be- 
cause it  car  not  be  effected  but  by  constru- 
ing tlie  estate  in  Hannah  to  be  one  in  tail, 
must,  for  that  reason,  so  enlarge  it,  al- 
though the  effect  of  that  must  be  totally 
to    dofeat    the    will.     This    dilemma, 

200  *it   s<ems,   we   cannot  avoid   in   this 
coun.ry.     It   however   is  one,  which 

will  not  make  the  courts  astute  in  imply- 
ing estate^  tail,  but  in  my  opinion,  the 
reverse. 

But  the  ?.«sue  arc  all  provided  for  by  the 
first  clause  according  to  my  construction; 
nay  better  provided  for,  as  they  are  to 
take  in  fee  It  is  not  necessary,  therefore, 
to  enlarge  the  estate  in  Hannah,  which 
would  hav  the  effect  of  cutting  down  this 
fee  simple  in  the  issue,  ii  estates  tail  were 
permitted  here,  in  order  to  provide  for 
the  whole  issue  of  the  body.  It  is  true, 
grandchildren  may  take  per  capita;  but  the 
testator  had  a  right  to  do  this.  The  provi- 
sion may  be  a  little  greater  to  them;  but 
shall  we  s'lv  that  these  after-words  were 
intended  to  destroy  the  fee  in  the  issue, 
and  that  tl.^v  should  stand  merely  as  issue 
in  tail;  and  that  too  in  a  country  where 
there  is  no  such  estate  known  in  the  law? 

If  I  am  right  in  my  exposition  of  the 
first  clause.  1  can  only  expound  this  sec- 
ond as  meaning,  "if  at  the  death  of  my 
daughter  Hannah,  there  is  no  such  person 
in  being  as  I  have  above  described,  then 
the  estate  is  to  go  to  my  son,  David  Lup- 
ton." 

For  what  purpose  shall  we  expound 
these  word'  as  meaning  any  thing  more? 
The  two  clauses  cught  to  stand  together 
if  they  can  do  so,  giving  each  a  reasonable 
interpretation.  Ihc  first  clause  either 
gave  an  estate  tail,  or  it  did  not.  If  it  did, 
then  it  is  not  necessary  to  resort  to  the 
second  in  order  to  give  it.  If  it  did  not, 
then  is  there  an>  ulterior  provision  or  in- 
tention in  the  second  clause,  to  effect 
which  it  ii  imperiously  necessary  to  give 
it  such-  operation  as  to  destroy  the  mean- 
ing of  the  first?  1  can  see  none.  On  the 
contrary,  to  conveit  the  estate  into  a  tail 
IS  entirMy  to  defeat  the  intention,  suppos- 
ing it  to  be  either  the  one  or  the  other. 

For  these  reas.Mis,  as  at  present  ad- 
vised, 1  c»nnot  concur  in  reversing  the 
judgment.  If  my  opinion  was  to  have  the 
effect  of  affirming  it,  I  might  take  more 
time  to  satisiy  myself  on  the  subject. 

201  But,  as  this  is  perhaps  the  "^first  case 
in  th-s  court,  in  which  the  construc- 
tion is  placed  on  the  superadded  words  of 
limitation;  and,  as  irom  the  change  of  the 
course  of  descents,  ard  the  destruction  of 
estates  tail,  by  our  acts,  those  words  may 
be  entitled  ta  even  greater  weight  here, 
than  in  England,  in  ascertaining  their  in- 
tention, I  prefer  leaving  the  question  open 
for  further  consideration,  should  that  here- 
after be  found  to  be  necessary. 

In  England,  the  estate  is  enlarged  in 
order  to  ef:ect  ihe  intention,  and  that  the 
fee  may  go  as  near  as  may  be,  according 
to  that  intention.  Here  we  enlarge  it,  be- 
cause the  after  woids  can  receive  no  other 
fair  construction;  and  as  they  cannot  be 
rejected,  we  must  suppose  the  testator  in- 
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tended  an  estate,  which  cannot  exist,  ac- 
cording to  our  laws,  and  that  the  intention 
therefore  must  be  defeated,  not  by  the 
court,  hut  by  the  law.  Where,  however, 
we  can  give  both  clauses  a  reasonable  in- 
terpretation, so  that  both  can  stand  and 
have  effect,  J  think  we  ought  to  do  so. 

JUDGE  imOOKK,  was  of  opinion,  that 
the  judgment  of  the  superior  court  ought 
to  be  reverred. 

JUDGE  ROANE: 

The  construction  in  this  case  depends 
upon  t^vo  clauses  in  the  will  of  Joseph 
Lupton,  dated  the  9th  of  March,  1791.  By 
fhe  firsr  ci  those  clauses,  he  devises  the 
premises  in  question  to  his  daughter  "Han- 
nah Lupton  and  to  her  and  the  heirs  of  her 
body,  and  io  them  and  their  heirs  and  as- 
signs ''orever."  These  expressions  "and 
to  her/'  and  "to  them.*'  while  they  arc 
awkward  expressions,  are  mere  pleonasms 
in  language.  They  express  nothing  more 
than  the  clause  imported  without  them. 
This  is  evident,  not  only  from  a  mere 
reading  of  the  clause  itself,  but  also  from 
observing  that  the  same  form  of  expres- 
sion is  used  in  most  of  the  other  devises 
in  the  will,  and  in  which  an  estate  of  inherit- 
ance in  the  first  taker,  was  clearly  in- 
tended The  first  expression,  "and 
202  to  h.-r"  *st'll  only  means  Hannah 
Lupton,  and  it  is  to  be  construed  as 
if  after  th-i  woid  "her,"  the  words  "the 
said  Hannah  Lupton"  (which  are  under- 
stood) had  been  inserted;  and  the  second 
expression  "and  to  them"  is  also  to  be 
construed  in  like  manner.  It  is  to  be  con- 
strued, as  if  the  words  "the  said  heirs  of 
her  body"  which  are  also  understood,  had 
been  expressly  repeated,  immediately  fol- 
lowing the  word  "them:"  and  in  that  case, 
the  clause  would  stand  thus,  "and  to  them 
the  said  heirs  of  the  body  of  Hannah  Lup- 
ton and  their  heirs  and  assigns  forever." 
This  reading  would  cut  up  by  the  roots,  all 
pretension,  that  under  the  word  "them"  is 
understood,  a  different  idea  of  the  charac- 
ter of  the  parties,  from  that  which  was 
conveyed  by  the  previous  words  "heirs  of 
her  body,"  and  that  the  words  last  men- 
tioned, which  are  clearly  words  of  limita- 
tion, are  to  be  thereby  converted  into 
words  of  purchase.  On  no  other  ground 
than  this,  can  it  be  contended  that  Hannah 
only  took  a  life  estate,  and  that  the  heirs 
of  her  body,  (in  exclusion  of  her,)  took, 
as  a  new  stock  and  as  purchasers,  the  in- 
heritance of  the  estate  in  question.  It 
must  here  be  remarked,  that  the  words  in 
this  case  "to  Hannah  Lupton  and  the  heirs 
of  her  body,"  are  peculiarly  strong  and  ap- 
propriate to  shew,  that  they  take  by  way 
of  limitation,  and  that  these  heirs  must 
be  understood  to  take  in  succession;  and 
there  is  nothing  in  the  will  to  shew  a  con- 
trary intention.  In  the  case  of  Doe  v. 
Laming, (h)  the  devise  was  precisely  like 
the  clause  before  us,  throwing  out  the  su- 
perfluous w^ords  I  have  above  remarked 
upon,  and  with  the  exception  that  there 
were  some  circumstances  and  expressions 
in  that  case,  not  existing  in  this,  which 
caused  the  words  to  be  construed,  in  that 
case,  as  words  of  purchase.     There  is  an 


(b)  8  Burr.  IIOS. 


exact  similitude  between  that  case  and  this, 

in  the   devise  being  to   "A,  and   the  heirs   of 

her  body,   and   to   their   heirs  and   assigns 

forever."     Although  that  devise  was 

203  adjudged  to  *give  an  estate  by  pur- 
chase, and  not  by  limitation,  to  the 

heirs  of  the  body  of  A,  it  was  not  so  ad- 
judged by  reason  of  the  last,  or  superflu- 
ous words  in  the  devise  contained;  nor 
even  by  reason  of  the  term  "assigns," 
which  is  therein  used.  Had  there  been 
nothing  else  in  that  case  than  in  this  de- 
vise as  I  have  stated  it,  the  estate  would 
have  been  adjudged  to  be  a  limitation,  and 
not  a  purchase.  But,  there  were  such 
other  and  ulterior  circumstances  in  that 
case,  and  on  the  ground  of  them,  onhr,  the 
decision  of  the  court  was  founded.  In  the 
first  place,  after  the  words  heirs  of  her 
body  lawfully  begotten,  were  inserted  the 
words  "as  well  females  as  males,"  and 
the  estate  was  to  be  divided  equally  be- 
tween them;  which  division  seemed  incon- 
sistent with  the  idea  of  a  succession  of  the 
heirs;  and  secondly  and  principally,  as  the 
lands  were  Gavelkind  lands,  and  it  was 
the  testator's  clear  intention  to  provide  for 
her  female  heirs,  as  well  as  male,  which 
would  not  take  place,  in  that  tenure,  by 
construing  the  clause  to  be  a  limitation, 
the  words  were  construed  to  be  words  of 
purchase,  to  let  in  these  females,  and  ef- 
fectuate the  manifest  intention  of  the  tes- 
tator. But  for  these  circumstances,  and 
particularly  the  last,  the  words  would  have 
been  construed  to  be  words  of  limitation, 
and  not  words  of  purchase. 

But  in  the  case  before  us,  there  are  no 
words  importing  that  the  heirs  were  not  to 
take  in  succession.  On  the  contrary,  the 
next  clause  clearly  manifests  that  idea  in 
the  most  explicit  terms.  Again;  there  is 
nothing  in  this  will,  like  the  one  just  men- 
tioned, whereby,  by  construing  the  words 
in  their  natural  and  ordinary  sense,  the  in- 
tention of  the  testator  would  be  frustrated. 
I  do  not  see  that  that  effect  could  be  any 
how  produced,  by  referring  to  our  act  of 
descents,  if  we  were  at  liberty  to  do  so. 
But  we  have  not  that  liberty.  We  are  con- 
fined in  our  construction,  in  this  particu- 
lar, both  by  the»terms  of  the  acts  of  1776 
and  1785,  and  by  the  decisions  of  this 
court,  upon  them.  All  these  have  referred 
to  the  lex  temporis,  on  this  subject,  and 
have  adopted  it  as  the  rule.  They  have 
adopted  the  law  on  this  subject,  as  it  stood 
in  the  year  1776. 

204  *I  am  therefore  clearly  of  opinion, 
that    if   there   were    nothing    else    in 

this  will  than  the  first  clause,  Hannah  Lup- 
ton took  an  estate  tail  in  the  premises  in 
question.  But  there  is  another  clause  in 
that  will,  which  is  still  more  conclusive  on 
the  subject.  By  that  clause  it  is  provided, 
that,  if  Hannah  Lupton  should  die  "not 
having  any  lawful  heirs  of  her  body,"  then 
the  land  aforesaid  should  go  to  David  Lup- 
ton. Whatever  may  be  said  of  the  first 
clause,  this  clause  makes  the  testator's 
meaning  more  explicit;  and  if  necessary, 
it  would  be  construed  even  to  alter  the 
first  clause,  in  this  respect.  This  last  ^ 
clause  clearly  gives  an  implied  estate  tail,  I 
to    Hannah.     This  construction    is    made  I 


80 


IRAND. 


Toi^L  Bridge  v.  Frbb  Bridgb. 


206-207 


still  more  clear  by  another  clause  in  favor 
01  Hannah,  immediately  succeeding,  in  re- 
lation to  another  tract  of  land,  couched  in 
precisely  the  same  form  of  words,  with 
this  difference  only,  that  the  words  giv- 
ing the  implied  entail,  as  aforesaid,  are  in 
the  same  clause,  with  the  previous  words. 
It  must  at  least  be  allowed  to  a  testator 
to  correct  and  explain  his  meaning  by  the 
subsequent  words  of  the  same  clause  in  his 
will.  To  say  nothing  of  other  cases  on 
this  subject,  those  of  Hill  and  Burrow,(i) 
Tate  and  Talley,(j)  Eldridge  and  Fisher,(k) 
Allen  and  Parham,(l)  and  Sydnor  and  Syd- 
nor,(m)  in  this  court,  equally  shew,  that  a 
devise,  like  that  before  us,  carries  an  es- 
tate tail  by  implication,  and  comes  within 
the  operation  of  the  act  of  1776,  upon  the 
subject. 

If  any  support  was  wanting  to  this  con- 
itniction,  from  the  English  cases,  it  may 
readily  be  found.  One  case  which  is  more 
than  in  point,  is  found  in  Morris  v.  Gray,(n) 
and  in  Fearne.(o)  In  that  case  the  devise 
was  to  h  "for  life  and  then  to  the  heirs  of 
the  body  of  L,  and  their  heirs,  and  if  she 
died  without  such  heir  of  her  body,  then 

•  over:"  and  it  was  held  to  be  an  es- 
205  tate  tail  in  L.  That  ♦case  is  even 
stronger  that  the  case  before  us, 
against  the  idea  of  an  estate  tail,  in  this; 
that  the  devise  was  to  L,  for  life:  but  even 
that  circumstance  did  not  prevent  the  con- 
struction aforesaid:  And  the  last  words, 
and  if  she  died  without  such  heir,  like  the 
last  clause  in  the  will  before  us,  clinched 
that  construction,  and  manifestly  imported 
an  estate  tail  in  L,  notwithstanding  the 
words  for  life  therein  used;  which,  how- 
crer,  are  not  found  in  the  case  before  us. 

On  the  first  clause  in  this  will,  therefore, 
standing  singly,  I  should  be  clearly  of 
opinion,  that  Hannah  Lupton  took  an  es- 
tate tail  in  the  land  in  question;  but  that 
construction  is  put  beyond  all  doubt  by 
the  clause  last  mentioned.  The  result  of 
which  is  that,  in  my  opinion,  the  judgment 
before  us  must  be  reversed,  and  entered 
tor  the  appellant.    Judgment  reversed. 
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*Toll  Bridge  v.  Free  Bridge. 

April,  1822. 


la|Bactloii«— Court  of  AppMlst—JartMllctloa.t— Where 

an  Injanction  Is  refused  by  a  chancellor  In  open 
court,  it  Is  competent  for  a  Jndffe  of  the  court  of 
appeals,  oat  of  court,  to  award  it. 

Si«e— Saaio— Samo.— A  Judffe  of  the  court  of  appeals 
may  award  an  injanction  which  has  been  refused 
by  a  chancellor  In  court,  upon  an  office  copy  of 
tlie  record  in  the  chancery  court,  beinff  presented 
to  bim.  as  well  as  upon  the  orlginalbill  itself. 

Sane-Award  by  Appellate  Judge— Duty  of  Inferior 
Judge. H- Where  an  injanction  has  been  so  awarded 
by  a  Jadge  of  the  court  of  appeals,  the  chancellor 
ought  to  restrain  any  disobedience  to  that  order, 
by  attachment  or  other  proper  process. 


This  was  an  appeal  from  the  chancery 
court  of  Lynchburg. 

The  case  was  shortly  this:  The  legisla- 
ture, by  an  act  passed  on  the  18th  day  of 
February,  1812,  authorised  the  erection  of 
a  toll  bridge  over  James  river,  at  Lynch- 
burg, and  incorporated  a  company,  for  that 
purpose. 

On  the  24th  day  of  February,  1818,  an- 
other act  was  passed,  authorising  certain 
trustees,  to  build  a  free  bridge  across  the 
same  river,  a  few  hundred  yards  above  the 
toll  bridge;  but,  providing  as  a  protection 
to  the  interest  of  the  toll  bridge,  that  when 
the  free  bridge  should  be  completed,  the 
trustees  should  apply  to  the  court  of  Hust- 
ings in  Lynchburg,  for  the  appointment  of 
commissioners,  to  ascertain  the  balance 
which  would  be  due  to  the  toll  bridge,  by 
deducting  from  the  sum  of  their  advances 
with  interest,  the  amount  of  dividends, 
which  they  had  received;  that  this  balance 
should  be  deposited  in  court  by  the  trus- 
tees of  the  free  bridge,  for  the  use  of  the 
toll  bridge;  and  that  until  that  was  done, 
no  person  should  pass  the  free  bridge,  or 
transport  any  thing  over  it,  under  the  pen- 
alty of  double  tolls,  to  be  recovered  by  the 
toll  bridge. 

Under  this  act,  the  free  bridge  was  so  far 
erected,  as  to  be  conveniently  practicable 
for  horse  and  foot  passengers.  In  this  sit- 
uation, the  free  bridge  being  in  daily 
207  ♦use,  and  by  the  trustees  themselves, 
and  the  penalty  of  double  tolls  being 
an  insufficient  remedy,  the  appellants  ex- 
hibited their  bill,  before  the  Lynchburg 
chancery  court,  against  the  trustees  of  the 
free  bridge,  praying  an  injunction  to  re- 
strain them  from  using  the  said  bridge,  or 
permitting  it  to  be  used  by  others,  until 
the  condition  of  the  law  should  be  com- 
plied with,  by  paying  to  the  toll  bridge  the 
balance,  which  would  be  due  them  on  the 
settlement  of  their  accounts,  which  they 
shewed  would  be  about  $13,000. 

The  court  made  a  rule  on  the  trustees 
of  the  free  bridge,  to  shew  cause  why  the 
injunction  should  not  be  granted;  and  on 
the  return  thereof,  and  the  filing  of  some 
affidavits,  discharged  the  rule,  and  denied 
the  injunction. 

On  an  office  copy  of  the  record,  two  of 
the  judges  of  the  court  of  appeals  awarded 
the  injunction. 

The  defendants  answered  separately, 
none  of  them  denying  any  material  allega- 
tion in  the  bill,  except  Mitchell,  and  he  not 
denying  any  of  importance,  which  is  not 
sufficiently    established    by     the     evidence. 

At  the  October  term  1821,  the  plaintiffs, 
upon  affidavits  that  the  injunction  had  been 
violated,   obtained   a   rule   against   four   of 


(1)3  Call.  842. 

U)  lb.  854. 

(k)  1  H.  and  M.  660. 

(l}5Mnn.  407. 

(m)  S  Man.  868. 

(n)  Cited  in  8  Burr.  1108. 

(0)  p.  119. 

Meiaoctloa.— See  monographic  note  on  "Injunc- 
tions'' appended  to  Clay  tor  v.  Anthony,  iSGratL  518. 

*Coart  of  Appeals.->See  monographic  note  on  "Ap- 
peal and  Error*'  appended  to  Hill  v.  Salem,  etc., 
Tnrnpike  Co.,  1  Rob.  208. 

;Jarbdlctloii.— See  monographic  note  on  ''Jurlsdlc- 
tioa^'  appended  to  Phlppen  v.  Durham.  8  Qratt.  467. 

Hajnactloii— Award  by  Appellate  Judge— Duty  of  In- 

V  R,  1  Kand--6  81 


ferior  Judge.— It  was  settled  early  in  this  century 
that  when  an  injunction  had  been  refused  by  a 
circuit  court  judge,  and  afterwards  awarded  by  an 
appellate  judge,  it  was  the  province  of  the  Inferior 
judge  to  enforce  the  same,  and  restrain  any  dis- 
obedience to  the  same,  by  attachment  or  other 
proper  process,  and  this  compelled  the  chancellor 
sitting  in  review  of  the  order  of  his  superior  to 
enforce  the  same  by  effectual  measures.  Wilder 
V.  Kelley,  88  Va.  279.  13  S.  E.  Rep.  483,  citing  princi- 
pal case  as  authority. 

The  principal  case  is  also  cited  with  approval  in 
Gilliam  v.  Allen,  1  Rand.  416:  McCoy  v.  McCoy,  29  W. 
Va.  818,  8  S.  E.  Rep.  828;  Gallaher  v.  City  of  Mound- 
vllle.  84  W.  Va.  736, 12  S.  E.  Rep  861. 
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the  defendants,  Mitchell,  Rucker,  Harrison 
and  Lee,  to  shew  cause  why  an  attachment 
should  not  be  awarded  against  them. 

Sundry  affidavits  of  witnesses,  upon  the 
merits  and  on  the  rule  for  the  attachment, 
were  filed;  together  with  the  affidavits  of 
the  defendants,  exculpating  themselves 
from  the  charge  of  having  violated  the  in- 
junction. These  affidavits  are  not  impor- 
tant to  the  present  report. 

On  the  return  of  the  rule  for  the  attach- 
ment, it  was  discharged  by  the  court,  and 
the  injunction  dissolved,  as  having  been  im- 
providently  awarded.  The  chancellor  made 
two  objections  to  the  injunction:  1st,  that 
as  it  was  awarded  in  open  court,  it  was  not 
competent  for  a  judge  of  the  court  of  ap- 
peals, out  of  court,  to  award  the  in- 
208  junction.  ♦2dly,  that  the  law  did 
not  authorise  a  judge  of  the  court 
of  appeals  to  award  an  injunction  upon  a 
transcript  of  the  record  of  the  chancery 
court,  but  only  upon  the  original  bill  itself, 
with  the  certificate  of  the  chancellor,  refus- 
ing the  injunction.  In  support  of  these 
positions,  he  referred  to  the  act  of  assem- 
bly(a)  on  that  subject. 

The  plaintiffs  appealed  to  this  court. 

C.  Johnson  for  the  appellants;  no  coun- 
sel for  the  appellees. 

April  19.  JUDGE  BROOKE,  delivered 
the  opinion  of  the  court.* 

The  court  is  of  opinion,  that  the  injunc- 
tion was  regularly  awarded  by  two  of  the 
judges  of  this  court;  and  is  further  of  opin- 
ion, that  the  decree  of  the  chancellor,  dis- 
charging the  rule  for  the  attachment  and 
dissolving  the  injunction,  is  erroneous.  It 
is  therefore  reversed;  and  this  court  pro- 
ceeding &c.,  the  injunction  is  re-instated, 
and  the  cause  is  remanded  for  further  pro- 
ceedings, in  which  effectual  measures  are 
to  be  taken  to  prevent  the  use  of  the  free 
bridge,  except  for  the  purpose  of  complet- 
ing the  construction  thereof,  until  the  terms 
are  complied  with,  which  are  directed  by 
the  act  in  relation  thereto. 
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October.  1822. 


Executor*— Legacy  In  Trust— Pasrment  off.  t— Where  a 

legacy  Is  left  In  trust  and  the  trustee  refuses  to 
act.  the  executor  Is  not  bound  to  pay  tbe  lesracy 
until  a  new  trustee  is  appointed  by  tbe  Court  of 
Chancery,  and  is  not  chargeable  with  Interest,  be- 
fore the  decree. 

This  was  an  appeal  from  the  Richmond 
chancery  court,  where  Barbara  H.  John- 
son, by  Francis  Johnson,  her  husband  and 
next  friend,  brought  a  suit  against  William 
Mitchell,  acting  executor  of  Thomas  Mitch- 
ell, deceased,  to  recover  a  legacy  which 
had  been  left  to  the  said  Barbara,  by  her 
father,  the  said  Thomas  Mitchell.  By  the 
will  of  the  said  Thomas,  two  thousand 
pounds  were  bequeathed  to  Thomas  John- 
son, in  trust  for  the  use  and  benefit  of  his 
daughter  Barbara  H.  Johnson,  during  her 
coverture  with  Francis  Johnson,  and  in 
case  she  should  die  during  the  life  of  the 
said  Francis,  then  the  legacy  was  to  be 
equally  divided  among  all  the  children  of 


(a)  Rev.  Code  of  1819.  vol.  1.  p.  205.  $  44. 
♦Judge  Roane  absent  from  indisposition. 
tSee  monographic  f^tfion  "Executors  and  Admin- 
istrators" appended  to  Rosser  v.  Depriest.  6Gratt.  6. 


the  said  Barbara;  but,  if  the  said  Francis 
should  die,  living  the  said  Barbara,  then, 
and  in  that  case,  she  was  to  have  the  said 
legacy  absolutely.  Thomas  Johnson,  the 
trustee,-  refused  to  act;  whereupon  the 
court  of  chancery,  by  consent  of  parties, 
appointed  William  Quarles,  trustee,  to  re- 
ceive the  said  legacy,  upon  his  giving  bond 
and  security  in  the  amount  of  40001.  condi- 
tioned to  hold  the  said  legacy,  to  be  applied 
as  the  will  directed.  Upon  the  execution 
of  the  bond,  approved  by  the  commis- 
sioner, the  chancellor  decreed,  that,  "as 
there  was  not  heretofore  any  person  le- 
gally authorised  to  receive  the  legacy  in 
question,  interest  thereon  should  not  be 
paid  but  from  the  date  hereof,"  and  that 
the  defendant  should  pay  the  legacy  afore- 
said, to  the  said  William  Quarles,  to  be 
held  by  him  in  trust,  for  the  said  Barbara 
H.  Johnson,  as  directed  bv  the  said  testa- 
tor's will,  with  interest  thereon  from  the 

date  of  the  decree,  until  paid. 
210  *From  this  decree  the  plainti£E  ap- 

pealed. 

Nicholas,  for  the  appellant,  contended, 
that  under  the  circumstances  of  this  case, 
interest  should  have  been  allowed  after 
a  year  from  the  qualification  of  the  execu- 
tor. The  general  rule  is  established  by 
many  cases,  particularly  by  Jolliffe  v. 
Crew, (a)  Cranberry  v.  Granberry,(b)  and 
many  others,  (c)  Indeed,  there  are  cases 
in  which  interest  runs  from  the  death  of 
the  testator. (d)  One  of  these  cases  is, 
where  maintenance  of  a  child  is  the  object. 
Here  the  appellant  was  the  child  of  the 
testator.  The  want  of  a  trustee  is  of  no 
consequence,  since  a  court  of  equity  would 
at  all  times  have  supplied  that  want,  and 
it  was  the  duty  of  the  executor  to  have 
filed  a  bill  against  the  first  trustee,  and 
bring  the  money  into  court. (e) 

W.  Hay,  junr.  for  the  appellee,  relied 
upon  the  case  of  Cavendish  v.  Fleming, (f) 
as  an  express  decision  in  point,  to  prove 
that  where  there  is  no  hand  to  receive  a 
legacy,  interest  upon  it  ought  not  to  be 
charged,  it  not  appearing  that  the  exec- 
utor made  interest  with  the  money. 

Nicholas  replied. 

October  19.  JUDGE  BROOKE,  deliv- 
ered the  opinion  of  the  court,  consisting 
of  judges  Brooke,  Coalter  and  Green.* 

It  appearing  that  no  person  was  author- 
ised to  receive  the  legacy,  and  it  not  ap- 
pearing affirmatively,  that  the  executor  or 
his  testator's  estate,  received  interest  on 
the  fund  out  of  which  the  legacy  was  pay- 
able, under  the  authority  of  the  case  of 
Cavendish  v.  Fleming,  in  this  court,  the 
court  affirms  the  decree. 
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♦Jett  V.  Walker. 

October.  1822. 


Forthcoming  Bond— Motion  to  Quasht—Case  at  B«r. — 

Where  a  motion  is  made  to  quash  an  execation 


(a)  Prec.  in  Chan.  p.  161. 

(b)  1  Wash.  246. 

(c)  2  Maddock.  64,  and  the  cases  there  cited. 

(d)  1  Vern.  251 ;    2  Maddock.  64. 

(e)  2  P.  W.  26.  Maxwell  v.  Wittenall:  2 Maddock,  C7. 

(f)  3  Mun.  198. 

•Judge  Green  had  been  appointed  by  the  execu- 
tive to  fill  the  vacancy  occasioned  by  the  death  of 
Judge  Roane.— Note  in  Original  Edition. 

tSee  principal  case  cited  in  Garland  v.  Lynch,   i 
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and  forthcoming  bond,  on  the  ground  that  a  pre- 
vioQs  execntion  bad  issued,  and  a  fortbcominff 
bond  uken  for  the  same  debt,  which  *  execution 
and  bond,  it  was  alleged,  had  been  improperly 
quashed,  the  coart  will  not  enquire  Into  the  valid- 
ity of  the  first  execution  and  bond,  upon  the  mo- 
tion to  quash  the  second.  The  Judgment  of  a 
competent  court,  will  be  considered  rlffht.  until 
regularly  reversed. 

Appeal  from  the  superior  court  of  law 
of  Brunswick  county.  The  facts  were 
these:  Thornton  Jett  became  the  appear- 
ance bail  of  Robert  Wallace,  in  a  suit 
brought  by  Robert  M.  Walker,  against  the 
said  Wallace.  Judgment  was  obtained 
against  the  principal  and  bail;  and  an  ex- 
ecution issued  against  the  goods  and  chat- 
tels of  the  said  Wallace  and  Jett.  The 
forthcoming  bond  recites  in  the  condition, 
that  an  execution  had  issued  against  Wal- 
lace only.  This  bond  being  forfeited,  no- 
tice was  g^Ten  by  the  plaintiff,  that  he 
would  move  for  judgment;  but  the  plaintiff 
himself  moved  the  court  to  quash  the 
bond;  which  was  accordingly  done. 

This  bond  being  thus  quashed,  Walker 
issued  a  new  execution  against  the  goods 
and  chattels  of  Jett,  appearance  bail  as 
aforesaid  of  Wallace,  which  was  levied  on 
two  negroes,  and  a  forthcoming  bond 
taken.  Jett  gave  notice  to  Walker,  that 
he  should  move  the  court  to  quash  the  last 
mentioned  execution  and  forthcoming 
bond,  the  said  execution  having  issued  il- 
legally. Upon  hearing  this  motion,  the 
court  over-ruled  it;  and  Jett  filed  a  bill  of 
exceptions,  setting  forth  the  foregoing 
facts*  and  appealed  to  this  court. 

Wickham  for  the  appellant,  relied  on  the 
case  of  Beale  v.  Wilson,(a)  as  an  express 
authority,  to  shew  that  the  order  quashing 
the  first  forthcoming  bond  was  erroneous; 
and  if  so,  the  second  execution  must  have 

been  improperly  issued. 
212  *Leigh,  contra,  contended  that  as 
Jett  was  no  party  to  the  judgment 
on  the  first  forthcoming  bond,  he  could  not 
appeal  from  that  judgment.  It  was  res 
inter  alios  acta.  But,  if  he  could  appeal 
from  that  judgment,  he  has  not  done  so  in 
the  present  case.  The  judgement  appealed 
from,  is  the  judgment  on  the  second  forth- 
coming bond;  and  the  proceedings  on  the 
first,  are  only  brought  t©  the  view  of  the 
court  incidentally,  bv  a  bill  of  exceptions 
in  a  different  suit.  The  judgments  of  com- 
petent courts,  are  not  to  be  reversed  in 
this  indirect  mode.  But,  even  if  these  prin- 
ciples are  erroneous,  the  judgment  of  the 
superior  court  quashing  the  first  bond,  was 
perfectly  correct.  The  execution  was  is- 
'<^ued  against  the  goods  of  Wallace  and 
Jett.  but  the  execution  mentioned  in  the 
condition  of  the  bond,  is  one  against  the 
estate  of  Wallace  only.  This  variance 
clearly  vitiated  the  bond,  and  left  the  ap- 
pellee at  liberty  to  take  out  a  new  execu- 
tion. 

Wickham  replied. 

JUDGE  BROOKE,  delivered  the  opin- 
i<^m  of  the  court.* 


The  supersedeas  in  this  case,  upon  an 
inspection  of  the  record,  is  found  to  extend 
only  to  the  judgment  overruling  the  appel- 
lant's motion,  to  quash  the  second  execu- 
tion and  forthcoming  bond.  The  court, 
therefore,  not  deciding  whether  the  appel- 
lant, even  if  there  was  error  in  the  first 
judgment,  would  be  entitled  to  a  superse- 
deas, is  of  opinion  that  there  is  no  error  in 
the  second  judgment,  and  it  is  therefore 
affirmed. 


213         *Brisc<M  and  Others  v.  Clarke. 
November.  IttS. 

Deedt-Valaabto  ConjIderattoa-PranaotMit  IntMit— 
efftet.-t^A  deed  may  be  fraadnlent.  if  executed 
with  a  fraudulent  intent,  although  founded  upon 
a  Taluable  coaBideration. 

SoM-ASmtaioii  to  Probflt»-Bvld«iiee— WfCoesMS.— 
Quaere,  if  a  deed  be  re-acknowledced  after  ita 
execution,  and  the  record  of  probate  merely 
states  in  general  terms,  that  it  was  proved  by  the 
oaths  of  the  subficrlbins  witnesses,  the  witnesses 
to  the  acknowledgment  can  be  received  to  prove 
that  it  was  admitted  to  probate  on  their  evidence, 
and  not  on  the  evidence  of  the  witnesses  to  the 
original  execution. 

This  was  an  action  of  detinue,  brought 
in  the  superior  court  of  law  for  Pittsylva- 
nia county,  by  Notley  W.  Briscoe,  Georf^e 
Briscoe,  and  William  Ware,  against  Wil- 
liam Clarke,  for  two  slaves,  named  Stephen 
and  Milly.  Issue  was  joined  on  the  plea 
of  non  detinet;  and  at  the  trial,  the  defend- 
ant filed  two  bills  of  exception.  The  first 
states,  that  the  plainti£Fs  offered  in  evi- 
dence a  deed  from  David  Rice,  and  Char- 
ity, his  wife,  to  the  plaintiffs,  as  trustees, 
for  the  purposes  therein  mentioned,  dated 
the  27th  day  of  February,  1813;  by  which 


Rob.  MS:  Holt  v.  Lynch.  18  W.  Va.  571.  See  also,  gen- 
erally, monographic  fio<«  on  "Statutory  Bonds"  ap- 
peQded  to  Goolsby  v-  Strother,  31  Oratt  107. 

(a)4Manf.  880. 

*JrD6B  Cabbll  was  absent. 

Note— After  the  decision  in  this  case.  Wickham 
Iniimated  that  he  should  apply  for  a  supersedeas. 


to  the  judgment  quashing  the  first  forthcoming 
bond:  but  JUDGB  Brooke  informed  him.  that  the 
Judges  had  taken  that  subject  into  consideration, 
and  had  determined,  if  such  a  motion  should  be 
made,  to  refuse  it;  on  the  ground  of  the  variance, 
between  the  execution  and  the  forthcoming  bond. 
—Note  in  Original  Edition. 

tDeeds— Valiiable  Comlderatloii— PrandalMit  Intent- 
Effect.— If  a  conveyance  be  actually  fraudulent  and 
the  intent  concurred  in  by  the  grantee  as  well  as  the 
grantor,  it  will  be  void  as  to  the  creditors  of  the 
grantor,  however  valuable  may  have  been  the  con- 
sideration paid  by,  or  secured  to,  the  grantee,  or 
beneficiary.  Harden  v.  Wagner,  8S  W.  Va.  886,  cit- 
ing the  principal  case:  Garland  v.  Rives,  4  Rand. 
282,  and  Goshorn  v.  Snodgrass.  17  W.  Va.  717.  as  au- 
thority. 

And.  in  LIvesay  v.  Beard.  S2  W.  Va.  608,  it  is  said: 
"Although  a  deed  be  made  for  a  valuable  and  ade- 
quate consideration,  yet  If  the  intent  with  which 
the  grantor  made  be  fraudulent,  the  deed  will  be 
void,  if  the  grantee  had  notice  of  such  intent. 
Lockhard  v.  Beckley,  10  W.  Va.  87;  Hunter  v.  Hun- 
ter, 10  W.  Va.  821;  Rose  v.  Brown,  11  W.  Va.  134; 
Martin  v.  Rexroad.  15  W.  Va.  512:  Goshorn  v.  Snod- 
grass, 17  W.  Va.  717:  Harden  v.  Wagner.  28  W.  Va. 
365;  Claflin  v.  Foley.  22  W.  Va.  484;  Hudglns  v. 
Kemp.  20  How.  46;  Wright  V.  Hencock.  8  Munf.  621; 
Brl3coe  v.  Clark.  1  Rand.  218;  Spence  v.  Bagwell.  6 
Gratt.  444."  See  monographic  note  on  "Fraudulent 
and  Voluntary  Conveyances"'  appended  to  Cochran 
V.  Paris.  11  Gratt  848. 

Appellate  Practice— Two  Trials— Rule  of  Decision 
When  First  Verdict  Set  Aside.— it  is  well  settled  that 
when  a  case  is  tried  and  a  verdict  Is  rendered, 
which  IR  set  aside  by  the  court  and  a  new  trial  is 
granted,  and  on  the  second  trial  the  verdict  is  for 
the  other  party,  and  judgment  Is  rendered  thereon, 
to  which  a  writ  of  error  Is  obtained,  the  appel- 
late court  win  look  to  the  proceedings  on  both 
trials,  and  If  the  court  below  erred  In  setting  aside 
the  first  verdict  the  appellate  court  without  con- 
sidering the  subsequent  proceedings  In  the  case 
will  reverse  the  judgment  and  enter  final  judg- 
ment on  the  first  verdict  Johnson  v.  McClung.  26 
W.  Va.  661.  citing  principal  case  as  authority.  And 
In  Tyler  v.  Taylor.  21  Gratt  702,  the  principal  case 
was  cited  to  sustain  the  proposition  that  where  there 
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deed,  the  slaves  mentioned  in  the  declara- 
tion, are,  among  other  things,  conveyed. 
This  deed  was  re-acknowledged  on  the 
21st  of  November,  1813,  in  the  presence  of 
three  subscribing  witnesses.  The  bill  of 
exceptions  further  states,  that  the  plain- 
tiffs also  offered  in  evidence,  a  certificate 
of  its  admission  to  record,  stating,  that,  on 
the  20th  day  of  December,  1813,  the  deed 
above-mentioned,  was  proved  "by  the  oath 
of  one  witness  thereto  subscribed;"  that, 
on  the  21st  day  of  February,  1814,  it  was 
proved  "by  the  oath  of  one  other  witness 
thereto  subscribed;"  and,  that  on  the  16th 
day  of  May,  1814,  it  was  further  proved, 
"bjr  the  oath  of  one  other  witness  sub- 
scribed thereto."  The  plaintiffs  further 
introduced  the  witnesses  to  the  re-ac- 
knowledgment, to  prove  that  the  deed  was 
admitted  to  record  on  the  oaths  of  the 
witnesses  to  the  re-acknowledgment.  To 
the  introduction  of  this  evidence,  the  de- 
fendant objected,  upon  the  ground,  that  it 

appears,  from  the  certificate  afore- 
214      said,  that  it  was  admitted  *to  record 

upon  the  oaths  of  the  witnesses 
thereto  subscribed,  without  stating  that  the 
re-acknowledgment  was  proved,  or  that  it 
was  admitted  to>  record  upon  the  oaths  of 
the  witnesses  whose  names  were  sub- 
scribed to  the  said  re-acknowledgment. 
Whereupon  the  court  decided,  that  the 
said  witnesses  ought  to  be  admitted  to 
prove  that  the  deed  was  recorded  upon 
their  testimony,  and  not  upon  that  of  the 
other  witnesses,  whose  names  are  sub- 
scribed to  the  said  deed. 

The  second  bill  of  exceptions  filed  by 
the  defendant,  states,  that  he  moved  the 
court  to  instruct  the  jury  that  the  trust 
deed  before-mentioned,  was  void,  as  to 
creditors  and  subsequent  purchasers;  it 
not  having  been  recorded  within  eight 
months  from  the  date  of  the  deed,  although 
recorded  within  eight  months  from  the 
time  of  the  re-acknowledgment.  But,  this 
motion  was  overruled,  and  the  instruction 
was  not  given;  and  the  jury  were  in- 
structed that  the  recording  within  eight 
months  from  the  re-acknowledgment,  was 
a  sufficient  recording,  within  the  meaning 
of  the  act  of  assembly. 


liave  been  two  trials  In  tbe  lower  court,  the  appel- 
late court  will  look  to  the  record  of  the  proceed- 
ings in  both  trials,  and  if  the  lower  court  erred  In 
setting  aside  the  verdict  of  the  jury,  that  is  an 
error  for  which  the  appellate  court,  without  con- 
sidering the  subsequent  proceedings  in  the  case, 
will  reverse  the  judgment  rendered  upon  the  sec^ 
ond  trial  and  enter  final  judgment  upon  the  ver- 
dict of  the  jury  at  the  first  trial.  To  the  same 
effect,  the  principal  case  is  cited  in  Jones  ▼.  Old 
Dominion  Cotton  Mills.  82  Va.  149. 151.  154.  See  also. 
Pollard's  Supp.  1898.  S  8484:  monographic  note  on 
"Appeal  and  Error"  appended  to  Hill  v.  Salem,  etc.. 
Turnpike  Co..  1  Rob.  268. 

Same— Qranting  or  Refusing  New  Trials— Review.— 
As  an  appellate  court  will  review  an  order  of  an  in- 
ferior court  overruling  a  motion  for  a  new  trial, 
and  reverse  the  proceedings  of  a  new  trial  Im- 
properly refused,  so  it  will  review  an  order  grant- 
ing a  new  trial  and  reverse  proceedings  if 
Improperly  granted.  Pleasants  v.  Clements.  2 
Leigh  481,  citing  principal  case  as  authority  for 
the  proposition.  It  is  well  settled  in  Virginia  and 
West  Virginia  that  the  court  of  appeals  may  re- 
view the  action  of  a  lower  court  in  either  granting 
or  refusing  a  new  trial  in  a  common  law  suit. 
Tompkins  v.  Stephens,  10W.  Va.  167,  citing  prin- 
clpal  case. 

See  further,  monographic  note  on  ^'Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc.,  Turnpike 
Co..  1  Rob.  268. 


The  jury  rendered  a  verdict  for  the  de- 
fendant; )\'hich,  upon  motion  of  the  plain- 
tiff, was  set  aside,  and  a  new  trial  awarded. 
To  this  opinion,  the  defendant  filed  a  bill 
of  exceptions,  setting  forth  all  the  evidence 
in  the  cause,  which  was,  in  substance,  as 
follows:  on  the  part  of  the  plaintiff,  1.  The 
indenture  before-mentioned.  It  was  dated 
on  the  27th  day  of  February,  1813,  re-ac- 
knowledged on  the  21st  day  of  November, 

1813,  and  recorded  on  the  16th  day  of  May,. 

1814.  It  conveyed  the  entire  property  of 
the  grantor,  even  down  to  his  geese.  It 
reserved  a  life  estate  to  the  grantor  and 
his  wife,  and  the  creditors  were  postponed 
until  their  deaths.  2  It  was  admitted,  that 
David  Rice,  the  grantor,  had  been  the  ad- 
ministrator of  the  estate  of  John  Briscoe, 
deceased,  and  guardian  of  his  children,  and 
one  George  Adams  had  become  his  surety; 
who,  being  dissatisfied,  moved  the  court 
for     counter-security;    in     consequence    of 

which,   William    Ware    became     his 

215  *surety.  3.  The  administration  ac- 
counts of  the  said  David  Rice,  shew- 
ing a  considerable  balance  due  to  the  estate 
of  his  intestate.  4.  It  was  admitted,  that 
the  defendant  was  in  possession  of  the 
slaves  in  the  declaration  mentioned,  being 
two  of  the  slaves  conveyed  by  the  deed  of 
trust,  and  which  he  purchased  under  an 
execution  which  issued  in  favor  of  Henry- 
Perkins.  5.  The  execution  of  the  said  Per- 
kins, dated  the  22d  day  of  November,  1813, 
and  levied  on  the  5th  of  December,  of  the 
same  year.  6.  It  was  admitted,  that  George 
Briscoe  and  Notley  W.  Briscoe  are  two 
of  the  heirs  and  distributees  of  John  Bris- 
coe, deceased,  and  two  of  the  wards  of  the 
said  David  Rice;  and  that  the  sale  of  the 
slaves,  under  the  execution  aforesaid,  was 
forbid.  On  the  part  of  the  defendant,  1.  A 
writ  of  capias  ad  respondendum  sued  out 
by  Henry  Perkins,  dated  the  22d  day  of 
December,  1812,  and  a  copy  of  the  judg- 
ment thereupon,  dated  the  19th  day  of  No- 
vember, 1813.  2.  It  was  admitted,  that  the 
said  deed  of  trust  comprehended  all  the 
personal  property  of  which  the  said  David 
Rice  was  possessed. 

On  the  second  trial,  the  same  evidence 
was  offered  by  the  plaintiffs,  to  prove  that 
the  deed  aforesaid  was  recorded  on  the  tes- 
timony of  the  witnesses  to  the  re-acknowl- 
edgment, and  not  on  that  of  the  witnesses 
to  the  original  execution.  (See  the  1st  bill 
of  exceptions.)  But  the  court  decided,  that 
the  evidence  was  inadmissible,  because  it 
would  contradict  the  record.  To  this  opin- 
ion  of   the   court,   the   plaintiffs   excepted. 

The  defendant  moved  the  court  to  in- 
struct the  jury,  that  this  action  could  not 
be  maintained  during  the  life  of  Mrs.  Rice, 
the  wife  of  David  Rice,  the  grantor;  which 
instruction  was  accordingly  given,  and  the 
plaintiffs  excepted  to  the  opinion  of  the 
court. 

The  jury  rendered  a  verdict  for  the  de- 
fendant, and  the  plaintiffs  appealed  to  this 
court. 

216  ♦W.  Hay,  jr.  for  ^he  appellants,  re- 
lied    upon     the     following     points: 

I.  That  the  court  below  pi'operly  awarded 
a  new  trial.  The  evidence  to  impeach  the 
deed,      was      wholly      documentary;      and 
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whether  it  was  fraudulent  or  not,  was  a 
question  of  law,  which  the  court  correctly 
decided  in  favor  of  the  appellants. 

It  was  executed  upon  a  valuable  'consid- 
eration, and  before  any  lien  had  attached 
in  favor  of  any  creditor. 

A  deed  may  be  fraudulent,  notwithstand- 
ing it  is  supported  by  such  a  consideration; 
but,  where  there  is  no  positive  proof  of  a 
fraudulent  intention,  and  it  is  to  be  in- 
ferred from  circumstances  alone,  the  evi- 
dence to  impeach  it,  must  be  very  strong. 
In  Estwick  v.  Cailland,(a)  it  was  deter- 
mined, that  a  conveyance  of  chattels,  by 
which  an  interest  was  reserved  to  the  bar- 
gainor, was  not  fraudulent,  which  was  a 
much  stronger  case  than  the  present. 

II.  Upon  the  new  trial,  the  court  erred 
in  both  instructions  to  the  jury. 

1.  The  evidence  of  the  witnesses  to  the 
re-acknowledgment,  ought  to  have  been 
received,  to  shew  that  the  deed  was  re- 
corded upon  their  testimony.  It  has  been 
repeatedly  decided,  (and  very  recently,  in 
the  case  of  Beverley  v.  Ellis  &  Allan,)  (b) 
that  the  admission  of  a  deed  to  record,  is 
a  mere  ministerial  act,  and  that  where  the 
person  offering  it  complies  with  the  law, 
he  shall  not  be  prejudiced  by  any  mispris- 
ion of  the  clerk.  The  evidence  also,  in  this 
case,  was  perfectly  consistent  with  the  cer- 
tificate of  the  clerk,  which  does  not  state 
by  which  set  of  witnesses  the  deed  was 
proved;  and  an  averment,  which  stands 
with  the  record,  may  be  received,  (c)  And, 
if  the  evidence  had  even  contradicted  the 
certificate,  it  was  admissible  upon  the  au- 
thority of  Jackson  v.  Ingraham,(d)  which 
was  a  similar  case. 

2.  The  legal  interest  in  the  property  was, 

by  the  deed,  vested  in  the  appellants, 
217      notwithstanding  that  a  right  to  ♦the 

profits  was  reserved  to  the  grantor 
and  his  wife,  during  their  lives.  The  deed 
certainly  gvies  them  some  interest;  and  it 
can  only  be  the  legal  interest,  because  the 
beneficial  interest  is  in  the  cestui  que  trusts. 
The  doctrine  of  uses  executed,  is  not  ap- 
plicable to  conveyances  of  chattels,  (e) 

Wickham,  for  the  appellee,  contended, 
1.  That  the  court  erred  in  granting  a  new 
trial.  The  question  was,  whether  the  deed 
was  fraudulent  or  not.  The  statute  of 
frauds  avoids  all  gifts  or  grants,  fraudu- 
lently made,  with  intent  to  delay,  hinder 
or  defraud  creditors,  (f)  This  fraudulent 
intent,  is  a  matter  of  fact,  to  be  found  by 
the  jury,  in  cases  at  common  law,  and  not 
to  be  inferred  by  the  court.  The  only  ex- 
ception to  this  rule  is,  that  of  cases  fraud- 
ulent per  se,  as  that  of  the  vendor's 
retaining  possession  of  the  property  sold. 
The  jury,  upon  the  first  trial  of  the  issue 
in  this  case,  necessarily  found  the  convey- 
ance to  have  been  made  with  fraudulent 
intent,  to  delay,  &c.  the  creditors  of  the 
grantor,  by  finding  a  general  verdict  for  the 
defendant;    and,    unless    such    finding   was 

(a)5T.  R.4».  * 

|b)  Ante.  p.  l(K. 
c)  Trials  per  pals.  668. 
(d)  4  Jotaiuon*8  Rep.  161. 

(c)  Hasllnton  v.  GUI.  S  T.  R.  <J20,  n. :  Scott,  &c.  v. 
LorralDc.eM.m. 
<0  Rev.  Code,  p.  lb. 


clearly  against  evidt-.nce,  it  was  not  compe- 
tent to  the  court  to  sec  it  aside.  In  this 
case,  there  was  abundant  evidence  of  the 
fraudulent  intent;  or,  at  least,  the  finding  of 
the  jury  to  that  effect,  cinnot  be  said  to^be 
manifestly  wrong.  The  features  of  fraud 
are  too  palpable  to  be  mistaken.  The  deed 
was  made  very  shortly  after  the  institu- 
tion of  the  suit  in  which  the  execution  is- 
sued, under  which  the  slaves  in  question 
were  sold  to  the  defendant.  It  was  not 
recorded  before  the  judgment  was  ren- 
dered. It  was  re-acknowledged  two  days 
after  the  judgment  was  rendered.  It  con- 
veyed the  entire  property  of  the  grantor, 
even  to  his  geese;  an  article  of  property 
which  no  creditor,  merely  seeking  to  se- 
cure a  debt,  would  have  taken  a  lien  upon, 
to  take  effect  after  the  lives  of  two 

218  persons.     It  reserved  *a  life  estate 
in  the  whole  property,  to  the  grantor 

and  his  wife;  and  the  creditors  provided 
for  in  the  deed,  and  the  surety  to  be  in- 
demnified, were  in  no  event  to  have  the 
benefit  of  the  deed  during  the  lives  of  the 
tenants  for  life;  a  provision  wholly  unnec- 
essary, and  indeed,  repugnant  to  the  pro- 
fessed object  of  securing  their  creditors 
and  indemnifying  the  surety.  This  clause 
could  have  been  inserted  for  no  other  ob- 
ject, than  to  hinder  and  delay  their  other 
creditors.  All  these  circumstances,  con- 
nected as  they  are  in  the  same  transaction, 
are  striking  badges  of  fraud.  A  deed  made 
upon  a  valuable  consideration,  but  with  an 
intent  to  defraud  creditors,  is  void  as  to 
such  creditors.  The  consequence  is,  that 
the  judgment  on  the  last  verdict  being 
such  as  ought  to  have  given  on  the  first,  is 
right,  and  ought  to  be  affirmed. 

2.  The  trustees  had  no  estate,  legal  or 
equitable,  in  the  property  conveyed,  and 
therefore  were  not  competent  to  maintain 
an  action.  By  the  deed,  Rice  and  his  wife 
were  to  have  the  full  and  free  use  of  the 
property,  during  their  lives;  and  the  trus- 
tees had  no  control  over  it  during  that 
period.  Their  powers  were  entirely  dor- 
mant until  the  expiration  of  the  life  estate. 
If  the  subject  had  been  real  estate,  it  would 
have  been  an  use  executed  by  the  statute. 
But  no  statute  was  necessary,  to  execute 
an  use  of  personal  estate,  as  the  doctrine 
of  uses  never  did  apply  to  that  species  of 
property.  The  complete  separation  of  the 
legal  estate  from  the  equitable,  in  which 
the  former  is  a  mere  ideal  existence,  with- 
out power  or  interest,  was  an, attribute  of 
real  estate  before  the  statute  of  uses,  but 
never  belonged,  at  any  time,  to  personal 
estate. 

3.  The  opinion  of  the  court,  admitting 
parol  evidence  of  the  re-acknowledgment, 
was  erroneous. 

W.  Hay,  jun.  replied. 

November   27.     JUDGE    BROOKE   de- 
livered the  opinion  of  the  court. 

219  *The  court  is  of  opinion,  that  on 
the  matter  stated  in  the  third  bill  of 

exceptions,  the  superior  court  erred  in  set- 
ting aside  the  verdict,  and  granting  a-  new 
trial.  Without  noticing  any  other  objec- 
tion, the  court  affirms  the  judgment. 
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SPECIAL  COURT  OF  APPEALS. 

Fre sent— Judges  Cabell^  Coalter^  Wkite^ 
Brockenbroughj  Smith,  Allen,  and  Richatd 
E,  Parker. 


Harvey.  Surviving  Partner,    &c.   v.    Alex- 
ander, &c. 

December.  1828. 

Deeds— Considerattoa—Proof  of.*— Where  a  deed  Is 
made  in  consideration  of  "natural  love  and  affec- 
tion," and  the  further  consideration  of  '*one 
dollar,"  parol  proof  may  be  admitted  of  other 
valuable  considerations. 

5ttine— Praiad— WltneMes-TrnAtM.— A  mere  naked 
trustee  Is  a  competent  witness  in  a  controversy 
In  which  a  creditor  seeks  to  set  aside  the  deed,  on 
the  ffround  of  fraud. 

Same  ^  Consideration  —  Relinquishment  of  Dower 
Rights. t— A  wife  parting  with  her  dower  rlsrht 
in  real  property,  forms,  a  sufficient  consideration 
for  a  subsequent  deed  conveying  other  property 
for  her  benefit. 


*Deeds— Consideration— Proof  of.— When  the  opera- 
tion or  effect  of  a  deed  is  not  attempted  to  be  im- 
peached, the  consideration  named  In  the  deed,  is 
treated,  like  the  date,  as  formal  merely,  and  a  dif- 
ferent sum  may  be  shown  to  have  been  paid  or 
agreed  to  be  paid.  Godfrey  v.  Beardsley,  10  Fed. 
Cas.  &21,  cltinff  principal  case. 

See  the  principal  case  al8()  cited  in  Bruce  v.  Slemp, 
82  Va.  868. 

tPostnaptlal  Settlements  —  Consideration  —  Relln- 
qnishment  of  Dower  Riffbts.— It  Is  a  settled  doctrine, 
repeatedly  recognized  by  the  courts,  that  a  post- 
nuptial settlement  In  favor  oi  a  wife,  upon  a  valu- 
able consideration,  is  ffood  in  equity,  tnouffh  void 
at  common  law,  and  the  relinquishment  of  the 
wife's  riirht  of  dower  Is  a  ffood  consideration  for 
such  a  settlement  as  against  creditors  of  the  hus- 
band to  the  extent  of  the  value  of  the  dower.  Flck- 
lin  V.  Rixey,  88  Va.  884.  17  S.  E.  Rep.  886,  citing 
principal  case  as  authority.  And,  in  Glascock  v. 
Brandon.  86  W.  Va.  00,  IS  S.  £.  Rep.  1104,  It  is  said: 
•'Blanton  v.  Taylor,  Gilm.  809.  was  decided  In 
November,  1880.  It  decides  that  'provision  In  lieu 
of  dower  will  not  be  disturbed  as  fraudulent,  as  far 
as  it  is  only  equivalent  to  dower.'  It  was  preceded 
by  Quarles  v.  Lacy.  4  Munf.  861.  and  by  Gosden  v. 
Tucker's  Heirs,  6  Munf.  1,  the  latter  holding*  that 
a  parol  agreement  between  husband  and  wife  that, 
in  consideration  of  her  Joining*  him  in  a  convey- 
ance of  a  parcel  of  her  lands,  he  would  purchase 
certain  other  lands,  etc.,  for  her.  is  food  and  en- 
forceable in  equity  against  his  heirs.  Blanton  v. 
Taylor  was  followed  by  Harvey  v.  Alexander,  1 
Rand,  {Va.)  219  (1828),  which  decides  that,  'where  a 
deed  is  made  in  consideration  of  natural  love  and 
affection,  and  the  further  consideration  of  one 
'dollar  parol  proof  may  be  admitted  of  other  valu- 
able considerations.'  'A  wife  parting  with  her 
dower  riffht  In  real  property  forms  a  sufficient  con- 
sideration for  a  subsequent  deed  conveying*  other 
property  for  her  benefit'  In  Taylor  v.  Moore.  2 
Rand.  (Va.)  6<»  (1824),  the  question  was  fully  consid- 
ered and  discussed.  The  court  holds  that  'If  a  mar- 
ried woman  relinquishes  her  dower  in  lands  under 
a  promise  that  other  property  shall  be  settled  on 
her  as  a  compensation,  such  settlement  will  be 
good,  although  made  after  the  relinquishment,*- 
here  five  years  after  the  verbal  agreement;  'but. 
If  the  value  of  the  property  settled  exceeds  the 
value  of  the  dower  relinquished,  the  deed  should 
be  set  aside  as  to  the  excess  and  supported  as  to 
the  residue.'  In  the  case  of  William  &  Mary  Col- 
lege V.  Powell,  12  Gratt.  872-886  (1856),  the  cases  are 
discussed,  and  the  doctrine  reaffirmed.  There- 
fore, we  may  conclude  that  the  rule  of  law 
with  us  Is  that  a  postnuptial  settlement  by  the 
husband  In  favor  of  the  wife,  or  wife  and  children 
made  in  pursuance  of  a  fair  and  definite  contract, 
by  parol  or  otherwise,  and  for  a  valuable  consider- 
ation, such  as  the  relinquishment  of  dower  actu- 
ally made  by  the  wife,  will  be  held  food  aralnst  his 
general  creditors.  'And  although  it  may  have  been 
made  under  such  circumstances  that  It  must  be 
pronounced  fraudulent  and  void  as  to  the  creditors 
of  the  husband,  yet.  If  the  wife  has  relinquished 
her  Interest  In  property  on  the  faith  of  such  settle- 
ment, it  may  be  held  arood  to  the  extent  of  a  just 
compensation  for  the  Interest  which  she  may  have 
parted  with:  and  this,  though  the  settlement  may 
have  been  made  subsequent  to  the  relinquishment' 
L.EE.  J.,  in  William  &  Mary  College  v.  Powell.  12 
Gratt  385."    To  the  same  effect  the  principal  case 


Same— Same— Personal  Property  Acquired  after   Har- 

rlaire.— Althoufirh  personal  property,  acquired  by 
marriage,  cannot  be  considered  a  valuable  con- 
sideration, to  support  a  subsequent  deed  for  the 
benefit  of  the  wire;  yet  It  is  a  meritorious  coDsid- 
eration,  and  the  deed  will  be  supported  or  set 
aside,  according  to  circumstances. 
Same— Recordation— Validity  of. $— A  deed  not  lodgred 
to  be  recorded  until  eUrht  months  after  Its  date. 
and  not  proved  by  the  witnesses  on  whose  testi- 
mony It  was  recorded,  to  have  been  sealed  and  de- 
livered within  eiffht  months  before  it  was 
recorded.  Is  not  food  as  a  recorded  deed. 

This  was  an  appeal  from  the  chancery- 
court  of  Fredericksburg. 

Samuel  Harvey,  surviving  partner  of 
Harvey  and  Armistead.  nled  his  bill 
against  William  Thornton  Alexan- 
220  der,  *and  Lucy  his  wife,  John  Tal- 
iaferro, John  S.  Taliaferro,  son  of 
the  said  John,  and  James  G.  Taliaferro. 
The  bill  states  that  on  the  3d  of  ApriU 
1810,  the  plaintiff  recovered,  in  Spottsyl- 
vania  county  court,  a  judgment  against 
the  defendant  Alexander  for  $800,  with  in- 
terest from  the  25th  of  April,  1802:  that  ai» 
execution  was  taken  out,  but  not  put  into 
the  hands  of  any  sheriff,  because  the  said 
Alexander  had,  before  that  time,  taken  the 
oath  of  an  insolvent  debtor*  and  the  said 
judgment  still  remains  unsatisfied,  except 
$63.75  cents,  which  had  been  paid:  that 
Alexander  took  the  oath  of  insolvency,  be- 
fore the  judgment  was  rendered,  but  long 
after  the  money  had  become  due:  that  the 
insolvency  of  the  said  Alexander  was  pre- 
tended and  fraudulent;  he  having,  before 
that  time,  voluntarily  and  fraudulently  con- 
veyed a  considerable  portion  of  his  prop- 
erty: that  the  deed  (hereafter  mentioned,) 
to  John  Taliaferro,  is  voluntary  and  fraud- 
ulent as  to  creditors,  so  far  as  it  conveys 
the  reversion  of  the  property  to  John  S. 
Taliaferro,  the  son  of  the  said  John  Tal- 
iaferro: that  the  deed  from  the  said  Alex- 
ander to  John  Taliaferro,  in  trust  for  his 
wife  Lucy  Alexander,  is  also  voluntary, 
fraudulent,  and  void  as  to  the  creditors  of 
the  said  Alexander:  that  the  deed  from  the 
said  Alexander,  and  Lucy  his  wife,  ta 
James  G.  Taliaferro,  being  made  without 
consideration,  after  the  said  Alexander 
had  taken  the  oath  of  insolvency,  with  full 
notice  to  the  said  James  G.  Taliaferro,  is 
also  fraudulent  and  void:  that  if  the  deeds 
are  not  voluntary  and  fraudulent  as  to 
creditors,  yet,  the  deed  from  Alexander  to 
Taliaferro,  in  trust  for  his  wife  Lucy,  is 
void  as  to  the  creditors  of  the  said  Alex- 
ander, as  the  same  has  not  been  recorded 
in  the  manner  prescribed  by  law,  and  the 
plaintiff  had  no  notice  of  the  existence  of 
the  said  deed:  The  complainant  therefore 
prays,  that  the  said  deeds,  or  one  or  more 
of  them,  may  be  set  aside,  and  the  property 
therein  conveyed,  be  subjected  to  pay  the 
claim    of    the    complainant,    with    interest; 


is  cited  In  Davis  v.  Davis.  25  Gratt  500:  Strayer  ▼. 
Lonff.  86  Va.  .S61.  10  S.  E.  Rep.  5?4. 

tDeeds— Delivery— Presumption.— If  a  deed  has  a 
date,  the  law  Intends  it  to  have  been  delivered  at 
that  date,  and  this,  notwithstandincr  a  subsequent 
ackDowledffment  bat  this  presumption  will  yield 
to  evideQce#to  the  contrary.  Hardy  v.  Norfolk 
Manufacturing  Co.,  80  Va.  421.  cltinar  principal  case. 
To  the  same  effect  the  principal  case  Is  cited  la 
Harman  v.  Oberdorfer.  88  Gratt  502:  foot-note  ta 
Rodsrers  v.  McCluer.  4  Gratt  81:  Furffuson  v.  Bond. 
89  W.  Va.  6«4,  20  S.  E.  Rep.  501. 

The  principal  case  Is  also  cited  In  Slater  ▼.  Moore. 
86  Va.  82,  9  S.  £.  Rep.  419. 
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and  concludes   with   a   prayer   for   general 

relief. 
221         *Lucy   Alexander    answered,    that 

at  the  time  of  her  intermarriage 
with  the  defendant  Alexander,  she  was  en- 
titled, in  her  own  right,  to  a  very  valuable 
tract  of  land  in  the  county  of  Essex,  con- 
taining about  950  acres,  and  to  another  in 
the  county  of  Westmoreland,  containing 
600  acres;  that  she  was  also  entitled  to 
sixty  or  eighty  slaves,  and  to  a  valuable 
stock  of  all  descriptions,  Ac;  that  some 
time  after  her  marriage  i^ith  the  said  Alex- 
ander, he  proposed  to  sell,  and  did  sell  the 
lands  aforesaid;  that  before  the  respondent 
would  consent  to  join  in  the  conveyance 
of  her  said  lands,  the  said  Alexander  en- 
gaged to  settle  on  her,  lands  of  equal  value, 
and  to  place  them  in  the  same  situation 
as  to  title;  that  to  carry  this  engagement, 
in  part,  into  effect,  the  said  Alexander  did, 
on  the  10th  day  of  October,  1802,  execute 
the  deed  mentioned  in  the  bill  of  that  date; 
that  by  this  deed,  the  property  therein 
specified,  was  conveyed  to  the  respondent, 
and  at  her  request  and  desire,  the  rever- 
sion, after  the  death  of  the  said  Alexander, 
of  the  tract  of  land  called  Hayes,  was  con- 
veyed by  the  said  deed  to  John  S.  Talia- 
ferro, the  nephew  of  the  respondent,  and 
son  of  the  defendant,  John  Taliaferro;  who, 
thereupon,  as  an  additional  consideration 
to  the  said  Alexander  for  the  conveyance 
made  to  John  S.  Taliaferro,  did  execute  a 
deed  to  the  said  Alexander,  for  the  tract 
of  land  called  Oakland,  and  paid  other  con- 
siderations to  the  said  Alexander;  that  the 
deed  bearing  date  the  16th  day  of  Decem- 
ber, 1804,  was  executed  upon  the  following 
considerations:  1.  To  satisfy  a  considera- 
ble excess  in  the  value  of  the  lands  and 
other  property  belonging  to  the  respond- 
ent in  her  own  right,  beyond  the  lands, 
&c-  conveyed  to  her  by  the  deed  of  the 
loth  of  October,  1802.  2.  An  agreement, 
on  the  part  of  the  respondent,  to  relin- 
quish her  right  of  dower  in  a  very  valuable 
real  estate  held  by  the  said  Alexander,  in 
the  town  of  Alexandria.  3.  A  release,  on 
the  part  of  the  respondent,  of  all  her  claim 
on  the  said  Alexander,  for  her  future  sup- 
port and  maintenance;  that   these  various 

considerations,  independently  of 
222      *the  consideration  paid  by  the  said 

John  Taliaferro,  on  account  of  the 
reversion  of  the  Hayes  land,  were  more 
than  an  equivalent  to  the  said  Alexander, 
for  all  the  property  conveyed  by  him  to 
the  respondent  and  the  said  John  S.  Talia- 
ferro, by  the  two  deeds  mentioned  in  the 
bill;  that,  as  it  was  notorious  that  the  said 
Alexander  was  wealthy.  Independently  of 
the  property  conveyed  by  the  said  two 
deeds,  nothing  can  be  more  erroneous  than 
the  suggestion,  that  the  said  two  deeds  were 
executed  voluntarily  and  fraudulently  by 
the  said  Alexander;  that  the  respondent 
has  regularly  received,  up  to  the  present 
day,  from  the  said  John  Taliaferro,  the  an- 
nuity conveyed  to  her  by  the  deed  of  the 
16th  of  December,  1804:  that  she  sold  and 
conveyed  to  James  G.  Taliaferro  3001.  of 
the  said  annuity  and  the  other  property 
conveyed  to  her  by  the  two  deeds  afore- 
said, and  delivered  the  same  into  his  pos- 


session, long  before  the  institution  of  this 
suit:  that  Alexander  and  John  Taliaferro 
joined  the  respondent  in  the  conveyance 
of  her  right  to  the  said  property;  and  ac- 
cordingly a  deed  was  executed  by  them  to 
the  said  James  G.  Taliaferro:  that  as  to 
the  suggestion  that  the  deed  of  December, 
1804,  has  not  been  recorded  according  to 
law,  the  respondent  has  been  informed  that 
the  said  deed  was  duly  recorded  within 
eight  months  from  the  execution  and  de- 
livery thereof:  that  she  has  also  been  in- 
formed, that  the  said  deed  has,  in  a  second 
instance,  been  recorded  in  a  manner  to 
render  it  valid:  that  even  if  the  said  deed 
has  not  been  recorded  precisely  at  the  pe- 
riod required  by  law,  such  omission  can- 
not destroy  her  claim  to  the  property 
thereby  conveyed  to  her,  as  she  is  a  cred- 
itor entitled  to  the  highest  consideration 
of  a  court  of  equity. 

The  answer  of  John  Taliaferro,  confirms 
all  the  material  statements  in  the  answer 
of  Lucy  Alexander;  particularly^  as  to  the 
value  of  her  separate  estate,  which  she  had 
consented  to  sell,  in  consequence  of  an 
agreement  with  the  said  Alexander,  that 
he    would,    when    thereto    required,    settle 

other  lands  on  her,  of  at  least  equal 
223      value  to  those  which  *she  had  parted 

with:  that  at  the  date  of  the  deed  of 
1802,  the  said  Alexander  was  wealthy,  and 
not  indebted  beyond  the  current  accounts 
usual  to  men  of  his  large  income:  that  the 
said  Alexander,  wishing  to  free  himself 
from  the  perplexing  attentions  incident  to 
the  management  of  his  estate,  to  which  he 
found  himself  unequal,  proposed  to  the 
respondent  that  he  should  take  a  lease  of 
all  the  lands  in  the  county  of  King  George, 
together  with  a  portion  of  the  slaves, 
stocks,  Ac,  at  the  price  of  5001.  per  annum, 
for  the  life  of  the  said  Alexander:  that 
Lucy  Alexander,  seeing  that  she  had  no 
reasonable  prospect  of  children,  determined 
to  convey  to  her  nephew,  John  S.  Talia- 
ferro, the  son  of  the  respondent,  all  the 
interest  intended  for  her,  in  the  tract  of 
land  called  Hayes:  that  in  consideration  of 
this  provision  for  the  respondent's  son,  he 
determined  to  accept  the  lease  of  all  the 
said  Alexander's  lands  in  King  George, 
including  the  Hayes  land,  and  to  give  6001. 
instead  of  5001.  per  annum;  which  latter 
sum  the  said  Alexander  had  at  first  pro- 
posed to  lease  the  said  lands  for:  that 
in  addition  to  this,  the  respondent  con- 
veyed his  mansion  tract  containing  at  least 
300  acres  with  a  comfortable  dwelling 
house  Ac.  to  the  said  Alexander  for  his 
own  life  and  the  life  of  the  said  Lucy,  and 
in  remainder  to  such  issue  as  the  said  Lucy 
might  by  possibility  leave;  which  convey- 
ance is  dated  the  10th  day  of  October, 
1802;  that  the  respondent  also  paid  $5000 
to  the  said  Alexander,  by  granting  to  him 
an  acquittance  in  writing  of  a  debt  due 
from  the  said  Alexander  to  the  respondent: 
that  since  the  1st  day  of  January,  1803,  he 
has  paid  the  said  6001.  per  annum  with 
punctuality:  that  the  said  Spring  Hill  tract 
of  land,  leased  by  the  said  Alexander  to 
this  respondent,  never  did  vest  the  said 
Alexander  in  fee  simple,  but  was,  in  pur- 
suance  of   the   bond   of   the    14th    day   of 


87 


I  RAND. 


Virginia  Reports,  Annotated. 


224-226 


August,  1800,  conveyed  by  James  G.  Tal- 
iaferro and  wife  to  this  respondent,  in  trust 
for  the  said  Lucy;  as  will  appear,  by  their 
deed  of  the  9th  of  April,  1803.  Upon  the 
whole,  the  real  property  conveyed  to  the 
said  Lucy  by  the  several  deeds  spo- 

224  ken    of    above,    was  not    ♦equal    in 
quantity  or  value,  to  her  lands  which 

had  been  sold  by  her  husband;  and  the 
personal  property  secured  to  her  by  the 
deed  of  the  10th  of  October,  1802,  was  not 
beyond  a  third  part  in  value  of  the  per- 
sonal property,  which  she  had  held  in  her 
own  right:  that  the  deed  of  the  16th  day 
of  December,  1804,  was  executed  and  de- 
livered by  the  said  Alexander  to  the  re- 
spondent, not  on  the  day  of  its  date,  but 
on  some  day  in  the  very  last  of  April  or 
early  in  May,  1805:  that  the  said  deed  was 
prepared  and  dated  at  one  time,  and  exe- 
cuted and  delivered  at  another:  that  it  was 
made     on    the    following    considerations; 

1.  To  make  satisfaction  for  the  residue  of 
the  real  and  personal  estate  of  the  said 
Lucy,  sold  by  the  said  Alexander,  and  not 
provided     for     by     former     arrangements; 

2.  An  agreement  by  the  said  Lucy  to  re- 
linquish her  right  of  dower  in  a  very  valu- 
able real  estate  then  held  by  the  said 
Alexander  in  and  near  the  town  of  Alex- 
andria; 3.  An  agreement  on  the  part  of 
the  said  Lucy  to  release  the  said  Alexander 
from  all  claims  on  him  for  her  future 
maintenance:  that  all  these  considerations 
have  been  faithfully  complied  with  on  the 
part  of  the  said  Lucy,  and  they  would  have 
been  fully  recited  in  the  said  deed,  but 
the  respondent  who  wrote  the  deed,  did 
not  consider  such  a  course  necessary  to  its 
legal  validity;  that  the  said  Alexander,  at 
that  time,  was  worth  60  or  80,000  dollars, 
clear  of  all  debts:  that  the  arrangement 
was  a  beneficial  one  to  the  creditors  them- 
selves, whether  present  or  future;  for,  by 
the  consent  of  the  said  Lucy  to  relinquish 
her  right  of  dower,  it  enabled  her  husband 
to  convert  into  money,  60  or  80,000  dollars 
worth  of  real  property,  which  he  otherwise 
could  not  have  sold  on  any  terms:  that  the 
deed  dated  on  the  16th  day  of  December, 
1804,  was  not  executed  on  that  day,  and 
was  recorded  within  eight  months  from  the 
time  of  the  execution  and  delivery  thereof 
by  the  said  Alexander  to  the  respondent. 

The  answer  of  John  S.  Taliaferro,  refers 
to  that  of  John  Taliaferro,  for  information 
on  the  several  points  in  issue  between  the 
parties. 

225  *James  G.  Taliaferro,  says  in  his 
answer,  that  he  became  the  pur- 
chaser of  the  property  mentioned  in  the 
bill,  for  a  fair  and  valuable  consideration, 
and  the  deed  was  executed  to  him  by  Al- 
exander and  wife,  and  John  Taliaferro; 
that  the  said  Alexander  and  Taliaferro, 
were  mere  nominal  parties,  without  inter- 
est in  the  premises;  that  the  said  deed  was 
executed  in  pursuance  of  an  agreement 
which  had  for  some  time  been  made  with 
him  by  the  said  Lucy,  whereby  she  had, 
for  several  valuable  considerations,  paid  to 
her  by  the  respondent,  engaged  to  convey 
to  him  all  her  right  to  the  whole  of  the 
real  and  personal  estate,  which  had  been 
conveyed    by    the    said    Alexander,    to    the 


said  John  Taliaferro,  for  the  benefit  of  the 
said  Lucy;  that  the  principal  considera- 
tions for  the  said  deed,  were,  1st.  about 
eight  thousand  dollars  paid  to  the  said 
Lucy,  through  the  said  John  Taliaferro; 
and  2dly.  an  agreement  by  the  respondent 
to  maintain  the  said  Lucy,  at  his  own  ex- 
pense, during  the  life  of  the  said  Alexan- 
der; that  the  said  Alexander  parted  with 
no  interest  in  the  premises  by  the  said 
deed,  nor  does  the  respondent  claim  any- 
thing from  him  in  virtue  of  the  said  con- 
veyance; that  the  respondent  knowing  that 
the  two  deeds  of  trust  mentioned  in  the 
bill,  were  both  executed  bona  fide,  and 
upon  full  and  fair  consideration,  the  re- 
spondent had  no  hesitation  in  paying  to 
the  said  Lucy,  the  considerations  men- 
tioned above,  besides  other  considerations 
which  he  has  paid  to  her:  that  he  had  no 
notice  of  the  plaintiff's  claim,  at  the  time 
he  bought  the  said  property,  which  has 
been  now  at  least  ten  years  in  his  posses- 
sion; and  therefore  he  conceives  that  his 
title  cannot  be  shaken  by  the  claim  of  the 
plaintiff,  or  of  any  other  person. 

The  following  documents  were  made  ex- 
hibits in  the  cause: 

1.  A  deed  from  Alexander,  to  John  Tal- 
iaferro, dated  the  10th  day  of  October, 
1802,  for  the  benefit  of  Lucy  his  wife,  by 
which  the   said   Alexander  conveys  to    the 

said  Taliaferro,  in  trust  for  his  wife 
226      Lucy,  sundry  tracts  and  *parcels   of 

land,  together  with  sundry  slaves, 
upon  condition  that  the  said  Taliaferro 
shall  pay  to  the  said  Alexander,  $2,000  per 
annum,  during  his  life,  and  after  his  death, 
the  said  Taliaferro  shall  convey  the  tract 
of  land  called  Hayes,  to  John  S.  Taliaferro 
in  fee  simple,  and  all  the  remainder  of  the 
property  to  Lucy  Alexander;  and  in  case 
the  said  Lucy  shall  die  before  her  husband, 
then  the  said  Taliaferro  shall  convey  the 
same  to  such  persons,  as  would  have  been 
entitled  thereto,  if  the  said  Lucy  had  never 
been  married.  This  deed  was  made  "for 
and  in  consideration  of  the  natural  love 
and  affection  which  he  bears  to  his  "wife 
Lucy  Alexander,  and  to  his  nephew  John 
Seymour  Taliaferro,  son  of  said  John  Tal- 
iaferro junr.  and  the  further  consideration 
of  one  dollar  to  him  in  hand,  paid  by  the 
said  John  Taliaferro,  junr." 

2.  A  deed  between  the  same  parties, 
dated  the  16th  day  of  December,  1804,  by 
which  Alexander  conveys  to  Taliaferro  the 
6001.  payable  to  him  the  said  Alexander  by 
the  said  Taliaferro,  for  the  annual  rent  of 
his  estate,  granted  by  the  deed  last  men- 
tioned, together  with  the  land  which  was 
Hansford's,  and  certain  slaves  and  other 
personal  estate,  in  trust  that  the  said  Tal- 
iaferro shall  annually  pay  over  to  LfUcy 
Alexander  during  her  life,  the  said  6001. 
and  the  annual  profits  of  the  other  estate 
conveyed  to  him,  to  her  only  use;  and  in 
case  the  said  Alexander  should  survive  his 
wife,  then  the  same  to  bt-.  paid  to  him  dur- 
ing his  life;  and  finally  the  said  property 
shall  be  conveyed,  after  the  death  of  the 
said  Alexander  and  wife,  to  such  persons 
as  she  may  by  her  last  will  direct,  and  in 
default  thereof,  to  such  persons  as  would 
have  been   entitled  thereto,  had  she  never 
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intermarried  with  the  said  Alexander. 
This  deed  is  made  for  and  in  consideration 
of  "love  and  affection  which  he  bears  to 
his  wife  Lucy  Alexander,  and  for  the  fur- 
ther consideration  of  five  pounds  to  him 
in  hand  paid,  &c." 

3.  A  deed  from  John  Taliaferro,  junr.  and 

Lucj'  his  wife,  to  the  said  Alexander, 

227  dated  the  10th  day  of  October,  *1802, 
whereby  he  conveys  "for  divers  con- 
siderations, and  for  one  dollar  to  him,  the 
said  John,  in  hand  paid,"  all  that  tract  of 
land,  which  the  said  John  had  from  Alex- 
ander Hansford,  amounting  to  300  acres 
or  thereabouts,  for  the  term  of  the  natural 
life  of  the  said  Alexander,  and'  the  life  of 
his  wife,  remainder  in  fee,  to  the  children 
of  the  said  Lucy  Alexander,  if  she  should 
leave  any. 

4.  A  deed  dated  the  9th  day  of  April, 
1803,  between  James  Taliaferro  and  wife, 
John  Taliaferro,  junr.  and  Alexander  and 
Lucy  his  wife.  This  deed  recites  that  Al- 
exander having  purchased  of  James  Talia- 
ferro, a  tract  of  land  called  the  Spring  Hill 
tract;  and  having  sold  another  tract  of 
land  called  Fox  Hall,  the  property  of  Lucy 
Alexander,  in  which  conveyance  the  said 
Lucy  had  joined,  in  consideration  that  the 
said  Alexander  would  convey  to  the  said 
Lucy,  the  said  Spring  Hill  tract,  as  a  com- 
pensation for  the  said  Fox  Hall  tract,  in 
which  she  had  relinquished  her  title:  In 
consideration  of  the  premises,  James  G. 
Taliaferro  and  wife,  convey  the  greater 
part  of  the  Spring  Hill  tract,  to  John  Tal- 
iaferro, junr.  in  trust  for  the  said  Alexan- 
der, to  receive  the  profits  during  the  joint 
lives  of  himself  and  his  wife,  and  if  he 
should  survive  her,  having  had  a  child 
born  alive,  then  he  is  to  enjoy  the  profits 
of  the  said  estate,  during  his  natural  life; 
and  afterwards  the  said  John  Taliaferro 
shall  convey  the  said  estate,  to  the  heirs 
and  assigns  of  the  said  Lucy,  in  fee  simple. 

5.  Sundry  conveyances  from  Alexander 
to  various  persons,  to  which  his  wife  Lucy 
had  relinquished  her  right  of  dower. 

Depositions  were  taken  to  establish  the 
allegations  in  the  answers  of  the  defend- 
ants; and  particularly  the  deposition  of 
John  Taliaferro,  junr.  the  defendant  in  this 
cause,  taken  by  virtue  of  a  special  commis- 
sion. This  deposition  contains  a  more  full 
detail  of  all  the  circumstances  stated  in 
the  answer  of  the  said  John  Taliaferro.  In 
this    deposition,    he   states   that   the 

228  said   Alexander,   after  *parting  with 
the   property  conveyed  by  the  deed 

of  1804,  was  worth  $60,000  or  $80,000.  To 
this  deposition,  the  plaintiff  excepted  on 
the  ground  of  interest  in  the  witness. 

The  chancellor  dismissed  the  bill  of  the 
complainant,  upon  a  hearing;  from  which 
decree,  the  plaintiff  appealed  to  this  court. 

Stanard,  for  the  appellant,  contended, 
that  the  two  deeds  of  trust  to  John  Talia- 
ferro, were  void  against  creditors  on  two 
grounds;  1st.  In  point  of  law,  and  2dly.  Be- 
cause they  are  proved,  in  point  of  fact,  to 
have  been  entirely  voluntary. 

1.  The  deeds  are  void  against  creditors, 
on  legal  principles,  because  the  considera- 
tion expressed  in  both  of  them,  is  nothing 
niore  than  the  "love  and  affection  which 


the  said  Alexander  bears  to  his  wife  Lucy;" 
a  consideration,  which  cannot  be  sustained 
against  a  bona  fide  creditor.  This  objec- 
tion can  only  be  evaded,  by  proving  some 
valuable  consideration,  not  expressed  on 
the  face  of  the  deeds.  But  such  proof  can- 
not legally  be  admitted.  It  may  be  laid 
down  as  a  correct  rule,  that  a  deed  pur- 
porting on  its  face,  to  be  made  for  natural 
love  and  affection,  cannot  be  averred  and 
proved  to  be  for  a  valuable  consideration. 
In  Clarkson  v.  Hanway,(a)  and  in  Peacock 
V.  Monk,(b)  it  is  expressly  decided  that  a 
different  consideration  from  that  expressed 
in  the  deed,  cannot  be  averred.  The  same 
'principle  was  decided  in  Maigley  v.  Ha- 
ner.(c)  The  only  cases  in  which  a  consid- 
eration can  be  averred,  that  is  not  ex- 
pressed on  the  face  of  the  deed,  are  those 
in  which  either  no  consideration  is  ex- 
pressed; or  general  words  are  used,  such 
as  "and  for  other  considerations;"  or  where 
the  new  consideration  is  congruous  with 
the  consideration  expressed  by  the  deed. 
The  cases  already  cited,  support  the  two 
first  exceptions;  and  the  last  is  exemplified 

in  the  case  of  Eppes  v.  Randolph(d), 
229      where  parol  evidence  was  ♦received 

under  the  terms  "for  the  better  ad- 
vancement in  life  of  D.  R.*  This  consid- 
eration was  deemed  congruous  with  the 
evidence,  that  the  deed  was  made  in  con- 
sideration of  marriage,  ana  therefore  such 
evidence  was  ^.dmitted.  But  no  such  gen- 
eral terms  are  contained  in  the  present 
deeds,  and  therefore  no  new  consideration 
can  be  averred. 

The  next  objection  is,  that  the  deed  of 
1804  was  not  recorded  according  to  law,  as 
more  than  eight  months  had  elapsed  be- 
tween the  day  of  its  delivery,  and  its  be- 
ing admitted  to  record.  The  only  mode 
in  which  this  conclusion  can  be  evaded,  is 
to  contend  that  the  deed  was  in  fact  deliv- 
ered on  a  subsequent  day,  to  that  which  it 
bears  on  its  face;  and  for  this  purpose, 
parol  evidence  must  be  resorted  to.  It 
cannot  be  denied  that  a  deed  may  be  dated 
on  one  day,  and  delivered  on  another.  But, 
this  fact  can  only  be  made  to  appear  by 
the  record  itself.  When  no  particular  day 
of  delivery  is  mentioned  in  the  deed,  or  in 
the  entry  of'its  being  admitted  to  record, 
the  date  of  the  deed  must  be  taken  to  be 
that  of  its  delivery;  and  no  averment  can 
be  admitted,  that  it  was  delivered  on  a 
different  day.  Otherwise,  the  date  of  the 
deed,  would  be  entirely  nugatory,  or  calcu- 
lated to  mislead.  To  admit  parol  evidence 
to  prove  a  different  day  of  delivery,  would 
be  to  contradict  a  record.  The  policy  of 
the  law,  was,  to  give  notice  on  record,  to 
the  whole  world  of  the  existence  of  a  con- 
veyance, and  of  its  due  execution,  in  re- 
spect to  all  the  steps  necessary  to  be  taken, 
to  render  it  valid  against  creditors  and  sub- 
sequent purchasers.  But,  if  a  purchaser 
or  creditor  should  be  driven  to  make  in- 
quiries in  pays,  as  to  the  validity  of  a  deed, 
the  main  object  of  the  law  would  be  de- 
feated.     The    evidence    so    adduced,    must 


(a)  2  P.  Will.  203. 

(b)  \  Ves.  fienr.  128. 

(c)  7  JobHRon's  Rep.  341. 

(d)  2  Call.  125. 
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necessarily  be  weaker,  than  that  afforded 
by  the  record.  But,  if  such  evidence  can 
be  received,  it  can  only  proceed  from  the 
attesting  witnesses.  AH  other  evidence 
must  necessarily  be  inferior  in  force  and 
effect,  to  that  of  the  subscribing  wit- 
nesses. 

230  *2.   But,  if  parol  evidence  may  be 
admitted,  still  the  evidence  adduced 

in  this  case  is  both  incompetent  and  un- 
worthy of  credit.  The  only  witness  who 
proves  that  the  deed  was  delivered  on  a 
different  day  from  that  on  which  it  is 
dated,  is  John  Taliaferro.  But  he  is  clearly 
interested.  He  was  bound  to  pay  a  rent  of 
6001.  per  annum  to  Alexander  and  his  wife. 
As  soon  as  he  had  notice  that  the  deed  was 
charged  with  fraud  (and  he  had  notice 
from  the  filing  of  the  bill,)  all  payments 
made  by  him  were  made  'n  his  own  wrong, 
and  he  would  be  liable  to  a  decree  to  that 
amount,  in  this  suit.  He  is  therefore 
deeply    interested   in    sustaining   the    deed. 

[The  remarks  of  the  counsel  to  prove 
that  the  evidence  is  unworthy  of  credit, 
being  a  mere  comment  upon  testimony, 
involving  no  question  of  law,  are  omitted 
as  not  coming  within  the  scope  of  this 
report.] 

Wickham,  for  the  appellee. 

1.  As  to  the  question  whether  parol  evi- 
dence can  be  admitted,  to  prove  a  consid- 
eration not  expressed  on  the  face  of  the 
deed?  Whatever  may  be  the  rule  in  a 
court  of  law,  a  court  of  chancery  will  in- 
quire into  the  real  consideration.  This  is 
prove<i  by  the  case  of  Quarles  and 
Lacy(e);  and  Sugden  (f)  supports  the  posi- 
tion. The  cases  cited  by  Mr.  Stanard  do 
not  sustain  his  doctrine.  Eppes  v.  .  Ran- 
dolph (g)  is  in  my  favor,  because  the  terms 
"advancement  in  life"  apply  only  to  a  gift 
to  a  child  and  not  to  a  marriage  portion. 
The  proof,  therefore,  of  a  marriage  por- 
tion was  not  comprehended  in  the  consid- 
eration expressed;  and  yet  the  court 
admitted  such  evidence.  Moreover,  the 
court  lay  no  stress  upon  that  circumstance, 
but  say  in  general  terms,  as  to  David  Ran- 
dolph, that  "being  at  liberty  to  aver  and 
prove  the  real  consideration,  he  has  satis- 
factorily proved  the  deeds  to  have  been  in 

consequence  of  a  marriage  between, 

231  &c.  He  is  to  be  considered  *as  a 
purchaser  for  a  valuable  considera- 
tion." Stronger  words  could  not  be  used 
to  shew  that,  in  equity,  a  party  may  aver 
and  prove  the  real  consideration.  The  case 
in  7  Johnson (h)  was  a  case  at  law;  but 
even  there  the  court  intimate  an  opinion, 
that  a  court  of  equity  would  afford  redress. 
The  bill  in  this  case  charges  a  gross  ac- 
tual fraud.  This  puts  the  real  consideration 
directly  in  issue.  The  bill  does  not  charge 
a  fraud  upon  Lucy  Alexander  and  John 
Taliaferro.  While  this  precludes  the  ap- 
pellant from  proving  fraud  as  to  them,  it 
opens  the  question  of  consideration  as  to 
the  remaining  parties. 

2.  The  deed  of  1804  is  not  void,  because 
it   was   not   recorded   within   eight  months 


(e)  4  Man.  251. 

(f)  p.  438. 

(?)  2  Call,  125. 
(li)  p.  841. 


from  its  date;  but  parol  evidence  may  be 
admitted  to  prove  its  execution  on  a  dif- 
ferent day.  The  difference  between  our 
act  of  assembly  and  the  statute  of  Henry 
8th,  on  the  subject  of  recording  deeds,  is 
remarkable.  The  latter  speaks  of  enrol- 
ment from  the  date;  the  former  speaks  of 
recording  within  eight  months  from  the 
time  of  "sealing  and  delivering."  This  dif- 
ference in  the  two  statut^es,  plainly  indi- 
cates the  will  of  the  legislature,  that  the 
date  of  a  deed  should  not  be  regarded  as 
conclusive  evidence  of  the  time  of  its  exe- 
cution. Even  in  England,  Lord  Coke(i) 
tells  us,  that  where  there  is  no  date,  the 
deed  shall  have  effect  from  its  execution. 
The  act  does  not  require  that,  for  the  pur- 
pose of  recording,  the  time  of  delivery 
should  appear  upon  record,  but  only  says 
that  the  deed  must  be  admitted  to  record,, 
within  eight  months  from  the  time  of  its 
execution;  leaving  the  parties  at  liberty  to 
prove  a  delivery  by  parol  evidence.  Some 
of  the  objects  of  this  deed  do  not  require 
recording  at  all.  So  far  as  it  releases  the 
rent  to  John  Taliaferro,  it  does  not  come 
within  the  provisions  of  the  act.  A  debt 
in  money  may  be  released  without  the 
solemnity  of  recording.  If,  for  example, 
a  deed  contains  among  other  things,  the 
release  of  a  bond,  the  release  will  be  ef- 
fectual, although  the  deed  should  never  be 

recorded.  U  the  release  had  been 
232      on    a    separate    piece    of    "^'paper,     it 

would  have  discharged  the  releasee. 
The  statute  relates  only  to  legal  rights 
which  subsist  after  the  deed;  not  to  debts 
which  are  extinguished  by  the  release, 

Taliaferro  is  not  an  incompetent  witness. 
He  could  never  be  rendered  liable  to  the 
appellants  for  the  rents  which  accrued 
after  the  filing  of  the  bill,  and  which  he 
had  duly  paid  under  his  contract.  A  bill 
merely  suggesting  fraud  could  not  be  a 
sufficient  notice  to  him,  to  justify  his  with- 
holding the  rents  from  the  person  entitled 
to  them,  by  a  solemn  deed.  It  was  not 
his  duty  to  decide  on  the  conflicting  evi- 
dence and  to  weigh  the  points  of  law,  on 
which  the  question  of  fraud  depended.  If 
the  appellant  had  wished  to  prevent  John 
Taliaferro  from  paying  over  the  rents,  he 
might  have  applied  to  the  chancellor  for  an 
injunction  to  restrain  him.  In  that  case 
there  would  at  least  be  a  judicial  decision, 
that  the  allegation  of  fraud  was  supported 
by  prima  facie  evidence;  and  he  would  be 
saved  from  the  embarrassing  necessity  of 
deciding  for  himself,  on  a  complicated  ques- 
tion of  law  and  fact.  The  charge  of  fraud 
might  be  unfounded  and  frivolous.  Would 
it  be  said  that,  in  such  a  case,  Taliaferro 
could  justly  keep  back  the  rents  from  those 
who  were  entitled  to  them  by  deed?  And,  if 
his  duty  in  this  respect  is  to  depend  upon 
the  strength  or  weakness  of  the  evidence,  is 
it  just  to  make  him  the  judge,  at  his  own 
risque,  of  questions  only  suited  to  a  judi- 
cial tribunal?  On  the  other  hand,  how 
easy  would  it  have  been  for  the  plaintiff 
to  have  added  to  his  bill,  a  prayer  for  an 
injunction?  As  he  has  not  done  this,  he 
has  no  right  to  claim  a  benefit  from  his 
omission. 


(I)  2  Inst.  074. 
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Stanard,  replied. 

December    6th.— JUDGE    CABELL    de- 
livered the  opinion  of  the  court. 
The   appellant,    a   judgment    creditor   of 
William  T.  Alexander,  for  a  debt  con- 

233  tracted  in  April,  1802,  preferred  ♦his 
bill,  seeking  to  set  aside,  as  volun- 
tary and  fraudulent,  two  deeds  executed 
by  the  said  William  T.  Alexander;  one  of 
them  bearing  date  the  10th  day  of  Octo- 
ber, 1802,  the  other  bearing  date  the  16th 
of  December,  1804.  He  farther  contends 
that  if  the  deeds  be  not  fraudulent,  the  last 
of  them  is  void  as  to  creditors,  not  having 
been  recorded  within  the  time  required  by 
law.  The  appellees  deny  the  fraud,  and 
aver  that  both  deeds  were  executed  for 
valuable  and  meritorious  consideration: 
And  as  to  the  deed  of  1804,  they  aver  that 
although  it  was  not  recorded  within  eight 
months  from  its  date,  it  was  recorded 
within  eight  months  from  the  sealing  and 
delivery  thereof.  The  chancellor  dismissed 
the  bill  of  the  appellant,  who  appealed  to 
this  court. 

The  deeds  will  be  separately  examined. 

First.  As  to  the  deed  of  10th  October, 
1S02.  The  considerations  expressed  in  the 
deed  are  "natural  love  and  affection,"  and 
•one  dollar." 

The  counsel  for  the  appellant,  consider- 
ing this  deed  as  voluntary  on  the  face  of  it, 
contended  that  proof  of  valuable  consider- 
tion  was  inadmissible,  as  being  inconsistent 
with  the  deed.  But  the  court  is  of  opinion, 
that  the  question  whether  evidence  incon- 
sistent with  the  deed  can  be  admitted,  does 
not  arise  in  this  cause.  This  is  not  the 
case  of  a  deed  purporting  to  be  for  good 
consideration  only.  It  is,  in  express  terms, 
for  valuable  as  well  as  for  good  consider- 
ation. It  is  true  that  the  valuable  consid- 
eration expressed,  is  only  one  dollar:  But, 
one  dollar,  viewed  as  a  consideration,  is  as 
much  a  valuable  consideration,  as  a  mil- 
lion of  dollars.  The  real  question  is, 
whether  a  deed,  purporting  to  be  for  "love 
and  affection,"  and  for  "one  dollar,"  and 
assailed  as  being  fraudulent  as  to  credit- 
ors, can  be  supported  by  evidence  shewing 
that  in  addition  to  the  one  dollar  ex- 
pressed, full  value  was  received  by  the 
grantor.  This  question  may  be  simplified 
by  supposing  the  deed  to  have  been  be- 
tween the  same  parties,  and  for  the  same 
purposes;  and  that  the  only  consider- 

234  ation  *expressed  in  the  deed  was  the 
sum    of    one     dollar    paid    by    the 

grantee.  It  could  hardly  be  doubted,  that 
the  evidence  would  be  admissible  in  that 
case.  Indeed,  the  principle  of  the  objec- 
tion made  by  the  counsel  for  the  appellant, 
that  the  evidence  would  be  inconsistent 
with  the  deed,  does  not  apply  to  such  a 
case.  It  is  believed  to  have  been  the  prac- 
tice, at  an  early  period,  both  in  England 
and  in  this  country,  for  deeds  not  to  ex- 
press the  actual  sum,  but  a  nominal  one 
only:  and  yet  the  court  has  not  seen  a 
single  case  in  which  it  has  been  held  in- 
competent to  the  party  claiming  under  the 
deed,  to  aver  and  prove  the  sum  really 
given.  The  Kin^  v.  The  Inhabitants  of 
Scammonden,(j)   is   an  authority  in  point. 


(3)  J  Term  Reports.  474. 


shewing  that  such  evidence  is  admissible. 
In  that  case,  the  consideration  expressed 
was  281.;  whereas  the  sum  really  given  was 
301.,  which  it  became  necessary  to  prove. 
Lord  Kenyon  said  it  was  clear  that  the 
party  might  prove  other  considerations 
than  those  expressed  in  the  deed.  The 
case  of  Eppes  v.  Randolph, (k)  and  Quarles 
V.  Lacy,(i)  have  a  strong  bearing  on  this 
point.  In  the  latter  case,  there  was  no 
consideration  expressed  as  moving  from 
the  wife,  and  only  the  consideration  of  one 
dollar  from  the  trustee.  (See  the  original 
record.)  There  can  be  no  reason  for  not 
extending  the  same  rule  to  a  deed  which, 
in  addition  to  a  valuable,  states  also  a 
good,  consideration.  On  a  view  of  the  au- 
thorities, this  court  is  clearly  of  opinion 
that  such  evidence  is  admissible;  and  more 
especially  where,  as  in  the  present  case, 
the  persons  beneficially  interested  in  the 
conveyance,  are  a  feme  covert,  and  an  in- 
fant, to  whom,  in  consequence  of  the  inca- 
pacities under  which  they  labour,  greater 
indulgence  is  extended  for  any  defects  in 
points  of  form.  And,  in  estimating  the 
amount  of  the  consideration,  we  are  to 
take  into  the  estimate  every  valuable  con- 
sideration received  by  the  grantor.  It  is 
not  necessary  that  they  should  move  from 
the  person  claiming  under  the  deed.    From 

whatever  source  proceeding,  they 
235      operate  as  ♦legal  considerations  for 

the  conveyance,  and  enure  to  his 
benefit.  On  this  principle  we  are  to  esti- 
mate the  considerations  moving  from  John 
Taliaferro,  jun.  the  trustee.  * 

But  it  is  objected,  that  the  said  John 
Taliaferro,  a  witness  relied  on  by  the  ap- 
pellees, for  the  purpose  of  establishing  the 
consideration,  is  incompetent  on  the  score 
of  interest.  If  this  objection  be  intended 
to  apply  to  him  as  a  necessary  party  to 
the  cause,  in  his  character  of  trustee,  it  is 
clearly  unsustainable.  There  can  be  no 
question  that  a  naked  trustee  is  a  compe- 
tent witness.  It  may  also  be  remarked,  as 
a  general  principle,  that  courts,  at  present,, 
receive  objections  to  witnesses  with  great 
caution  as  they  relate  to  their  competency; 
and  that  they  incline  to  refer  them  to  their 
credibility.  It  is  alledged,  however,  that 
the  objections  in  this  case  are  too  strong 
to  be  overcome;  for,  that  he  has  a  direct 
interest  in  the  cause,  because  of  the  rent  of 
6001.  per  annum,  which,  by  the  deed  afore- 
said, he  became  bound  to  pay;  that  the  bill 
gave  him  notice  that  the  deed  was  charged 
with  fraud;  that  all  payments  made  by  him, 
since  the  bill,  were  made  in  his  own' 
wrong,  and  that  he  is  liable  to  a  decree 
therefor  in  this  suit:  That  the  rent,  in 
case  the  deed  shall  be  set  aside,  ought  to 
be  subjected  to  the  claims  of  creditors,  the 
court  does  not  deem  necessary  to  affirm  or 
deny.  But,  if  Taliaferro  shall  have  actually 
paid  the  rents,  either  to  Alexander  or  to 
his  assignees,  the  court  is  of  opinion,  that 
the  said  Taliaferro  ought  not,  under  the 
circumstances  of  this  case,  to  be  made  lia- 
ble therefor.  The  institution  of  the  suit, 
or  the  filing  the  bill  impeaching  the  deed 
of  fraud,  but  containing  no  prayer  that  he 
should  not  pay  the  rent  over,  was  not  of 


(k)  8  Call,  125. 
(1)  4  Mun.  261. 
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itself  sufficient  to  justify  him  in  withhold- 
ing the  rent  from  those  to  whom  he  had 
contracted  to  pay  it.  All  the  parties  inter- 
ested in  the  rent  were  before  the  court; 
and  if  the  appellant  wished  to  injoin  the 
rent  in  the  hands  of  Taliaferro,  the  court 
of  chancery  was  always  open  to  him  to  ap- 
ply for  an  order  to  that  effect.  For  aught 
that  appears  to  this  court,  the  appel- 

236  lant    might    have    ^preferred  that  the 
rent  should  be  in  other  hands  than 

those  of  John  Taliaferro.  His  failure  to  ob- 
tain from  the  chancellor,  such  an  order  as 
has  been  mentioned,  especially  when  his  bill 
was  silent  on  the  subject,  left  John  Talia- 
ferro at  liberty  to  pay  the  rent  to  those 
who,  under  the  deed,  were  entitled  to  re- 
ceive it.  And  this  remark  applies  with 
equal  force  to  that  portion  of  the  rent  to 
which  James  G.  Taliaferro  became  entitled, 
and  which  he  released  in  consequence  of  a 
surrender  to  him  of  a  portion  of  the  prop- 
erty on  which  the  rent  was  reserved.  It 
is  not  charged  in  this  bill,  nor  established 
by  proof,  that  there  was  any  fraud  prac- 
tised by  Taliaferro  io  obtaining  the  lease, 
nor  that  the  rent  was  inadequate.  The  re- 
verse, as  to  the  rent,  is  positively  proved. 
In  fine,  the  court  does  not  perceive  the 
weight  of  any  of  the  objections  to  the 
competency  of  this  witness. 

John  Taliaferro,  being  thus  decided  to 
be  a  competent  witness,  is  he  credible? 
This  is  a  question  which  the  court  is  not 
disposed  to  argue.  We  doubt  not  that  the 
counsel  for  the  appellant,  in  the  freedom 
and  severity  of  his  remarks  on  this  topic, 
was  urged  by  a  sense  of  duty  to  his  client, 
and  actuated  by  a  strong  conviction  that 
he  was  supported  by  the  record.  The 
view,  however,  which  we  have  taken  of 
the  circumstances  touching  this  point,  is 
very  different  from  that  which  presented 
itself  to  the  appellant's  counsel.  We  have 
examined  the  record  patiently  and  mi- 
nutely, and  we  have  not  seen  that  John 
Taliaferro  has  done  any  thing  that  con- 
sidering the  relation  in  which  he  stood  to 
the  parties,  he  ought  not  to  have  done. 
We  perceive  nothing  that  is  calculated  to 
cast  a  shade  on  his  character;  nothing  to 
impeach  his  conduct  as  a  man,  or  his 
credit  as  a  witness. 

The  court  is  of  opinion,  that  the  testi- 
mony in  the  cause  shows  that  Alexander 
received  valuable  consideration,  full  and 
adequate,  for  all  the  property  conveyed  by 
the  deed  of  the  10th  of  October,  1802;  and 
that  that  deed,  therefore,  stands  discharged 
from     every     imputation     of     fraud. 

237  *Secondly.  As  to  the  deed  bearing 
date  the  16th  December,  1804.     The 

considerations  expressed  are  "natural  love 
and  affection,"  and  "five  pounds."  What 
has  been  said,  therefore,  with  respect  to 
the  deed  of  1802,  as  to  the  propriety  of 
admitting  proof  of  farther  consideration 
than  that  expressed,  applies  with  equal 
force  to  the  deed  of  1804.  The  considera- 
tions proved,  are  the  release  of  Mrs.  Alex- 
ander's right  to  all  future  support  from 
her  husband;  the  relinquishment  of  her 
right  of  dower  in  all  her  husband's  real 
estate;  and  the  excess  of  the  value  of  the 
property,  which  Mrs.  Alexander  once  held, 


but  which  was  sold  by  Alexander,  over  the 
value  of  the  property  previously  settled  on 
her;  a  portion  of  -this  property,  however, 
being  personal,  had,  by  the  marriage  be- 
come Alexander's,  subject  to  his  disposal 
and  liable  to  his  debts;  it  ought,  therefore, 
to  be  excluded  in  estimating  the  amount 
of  the  valuable  consideration  of  the  deed 
of  1804.  And  even  when  excluded,  the 
court  is  by  no  means  certain  that  the  valu- 
able consideration  was  not  full  and  ade- 
quate. Admit,  however,  that  they  were  not 
full  and  adequate,  it  will  not  necessarily 
follow  that  the  deed  was  mala  fide,  and 
fraudulent  as  to  creditors:  although  the 
personal  property  brought  by  Mrs.  Alex- 
ander to  her  husband  and  sold  by  him,  can 
form  no  part  of  the  valuable  consideration 
of  a  deed  settling  other  property  on  her, 
yet  it  may  and  ought  to  be  taken  into  view 
as  a  meritorious  consideration  of  such 
deed;  and  the  deed  will  be  supported  or 
set  aside  according  to  circumstances. 
What  are  the  circumstances  of  this  case? 
It  appears  that  Alexander  at  the  time  of 
his  marriage,  was  possessed  of  a  magnifi- 
cent estate.  His  wife  brought  him  an- 
other, not  much  inferior.  It  appears  that 
he  was  extravagant  and  prodigal  in  the 
extreme.  To  supply  the  demands  of  this 
prodigality,  a  sale  of  property  became 
necessary.  The  personal  property  acquired 
by  his  marriage,  he  had  a  right  to  sell;  and 
he  did  sell  much  of  it.  He  prevailed  on 
her,  moreover,  to  consent  to  his  selling 
the  whole  of  her  real  estate,  and  she 
238  conveyed  *it  accordingly;  stipulat- 
ing, however,  that  he  should  settle 
other  lands  upon  her  of  equal  value.  He 
promised  moreover  to  make  a  similar  set- 
tlement of  other  property,  equal  in  value 
to  the  personal  property  which  he  had  got 
by  her  and  which  he  had  sold.  These 
promises  were  partly  performed  by  the 
deed  of  1802,  heretofore  examined.  In  the 
latter  part  of  the  year  1804,  he  had  become 
so  intemperate  in  his  habits,  that  his  wife 
could  no  longer  live  with  him;  and  she  re- 
solved on  a  final  separation  from  him. 
This  resolution  received  the  concurrence 
of  Alexander  himself.  In  contemplation 
of  this  event,  Mrs.  Alexander  agreed,  as 
before  stated,  to  relinquish  all  claim  on 
him  for  future  support,  and  to  relinquish 
her  claim  of  dower  in  his  real  estate;  in 
consideration  whereof,  and  of  former 
promises  made  by  him  in  relation  to  her 
personal  property  sold  by  him  as  afore- 
said, Alexander  agreed  to  convey,  and  did 
convey  for  her  benefit,  the  property  cm- 
braced  by  the  deed  of  1804;  which  property 
in  addition  to  that  conveyed  by  the  deed 
of  1802,  is  proved  to  be  of  less  value  than 
the  property,  real  and  personal,  which  had 
been  held  by  Mrs.  Alexander  in  her  own 
right,  and  which  had  been  sold  by  her  hus- 
band. There  is  no  proof  in  the  cause  that 
at  that  time,  or  even  as  late  as  the  last  of 
April,  or  first  of  May,  1805,  Alexander  was 
much  involved  in  debt.  It  is  not  pretended 
that  at  that  time,  he  was  otherwise  than 
solvent.  There  is  on  the  contrary  positive 
proof  that  at  that  time,  viz:  in  April  or 
May,  1805,  he  was  not  materially  indebted; 
and  that  exclusive  of  the  property  conveyed 
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by  the  said  deed,  and  exclusive  of  as  much 
more  as  would  be  sufficient  to  pay  all  his 
debts,  he  was  worth  a  large  estate.  It  is 
also  proved  by  John  S.  Welford,  that  after 
the  first  of  May,  1805,  he  made  a  deed  of 
gift  to  McFarlane  and  wife  of  ground  rent 
in  the  town  of  Alexandria,  amounting  to 
about  1501.  for  ever.  The  said  John  S. 
Welford,  who  had  long  acted  as  the  gen- 
eral agent  of  Alexander,  and  who  declares 
himself  well  acquainted,  in  consequence  of 
that  agency,  with  his  situation,  ex- 
239  pressly  *proves  him  to  have  been 
solvent  as  late  as  the  month  of  Feb- 
ruary, 1806,  when  his  agencv  terminated; 
and  moreover  declares  his  belief,  that  if 
the  claim  of  the  appellant  had  been  pre- 
sented to  him  at  any  time  during  his 
agency,  (which  agency  was  general  and 
notorious  in  Fredericksburg  and  in  Alex- 
andria and  their  vicinities,)  satisfactory  ar- 
rangements would  have  been  made  for  its 
discharge.  It  is  proved  also,  that  Mrs.  Al- 
exander did  not  permit  Alexander,  to  incur 
any  farther  expense  for  her  support,  and 
that  she  relinquished,  whenever  required, 
her  claim  of  dower  to  his  real  estate. 
Under  all  these  circumstances,  this  court 
is  not  satisfied,  as  at  present  advised,  that 
the  said  deed  ought  to  be  set  aside  as 
fraudulent,  even  as  to  a  prior  creditor  cf 
the  said  Alexander;  and  even,  although  a 
part  of  the  consideration  of  that  deed  may 
not  have  been  valuable,  but  meritorious 
only.  But  on  this  point  the  court  gives 
no  opinion. 

But  it  is  alledged,  that  the  said  deed  has 
not  been  recorded  within  the  time  required 
by  law,  and  that  therefore,   although   not 
fraudulent,  it  is  void  as  to  creditors.    The 
deed  is  an  exhibit  in  the  cause.     It  bears 
date  the  16th  December,  1804,  and  it  ap- 
pears by  the  certificate  of  the  clerk  that  it 
was  not  proved  till  the  5th  day  of  Septem- 
ber, 1805.     It   does   not  appear,  that   the 
witnesses  proved  this  deed  otherwise  than 
in  the  usual  form;  it  does  not  appear,  that 
they  proved  it  otherwise,  than  as  a  deed 
sealed  and  delivered  on  the  day  on  which 
it  bears  date.     Looking  no  farther  than  to 
the  certificate  of  the  clerk,  we  should  be 
bound  to  say  that  it  was  not  proved  and 
recorded  within  the  time  required  by  law. 
But  it  is  averred  by  the  appellees,  that  the 
deed,  although   dated  on  the  16th  day  of 
December,  1804,  was  not,   in  fact,  sealed 
and  delivered  till  April  or  May,  1805;  and 
tbcy  have  taken  depositions  to  prove  the 
fact.    It  is  contended,  however,  for  the  ap- 
pellant, that  whatever  may  have  been  the 
time  of  the    sealing   and   delivery,   yet   if 
the    deed    bears    date     more    than     ei§:ht 
months  before  the  time  of  provmg 
240     it,  and   the   *record   does   not   shew 
that  the  witnesses  proving  the  deed, 
proved   that    it   was   sealed    and    delivered 
within  eight  months  before  the  time  when 
it  is  fully   proved   and   lodged   to   be   re- 
corded, it   has   no  validity   as   a  recorded 
deed,  against  a  creditor.     This  is  a  ques- 
tion of  great   importance,   and   the   court 
has  found  it  one  of  some   difficulty.     Its 
solution  depends   on  the   sound   construc- 
tion of  an  act  of  Assembly  prescribing  a 
general   regulation,   juris    positivi,   merely. 


In  such  cases,  the  court  has  nothing  to  do 
with  the  hardship  of  the  case,  nor  even 
with  the  principles  of  abstract  justice.  It 
is  a  great  hardship,  to  the  individual,  that 
a  fair  purchaser  of  lands,  for  valuable  con- 
sideration, shall  los3  the  benefit  of  his  pur- 
chase, because  of  unavoidable  accidents 
preventing  the  attendance  of  his  witnesses 
to  prove  his  deed  within  the  required  time. 
Yet  the  case  has  frequently  happened;  and 
should  the  party  complain  of  hardship,  he 
would  receive  for  answer,  ita  lex  scripta 
est.  The  object  of  the  legislature  was  to 
prescribe  a  general  regulation,  and  to  es- 
tablish a  criterion  by  which  we  may  know, 
with  greater  certainty,  who  are  the  real 
owners  of  lands  and  tenements.  For  that 
purpose,  the  act  of  Assembly  under  which 
this  deed  was  recorded,  directs,  that  all 
conveyances  of  such  property  shall  be  by 
writing,  sealed  and  delivered;  and  declares, 
that  such  conveyance  shall  not  be  good 
against  a  subsequent  purchaser  without 
notice,  nor  against  any  creditor,  unless  ac- 
knowledged or  proved  according  to  law, 
and  recorded  within  eight  months  from 
the  sealing  and  delivery  thereof.  And  as 
to  all  deeds  of  trust  and  mortgages  what- 
soever, they  are  declared  to  be  void  as  to 
all  creditors,  and  subsequent  purchasers, 
unless  they  shall  be  acknowledged  or 
proved,  and  recorded  as  aforesaid.  A  deed, 
it  is  admitted,  takes  effect  from  its  deliv- 
ery, and  not  from  its  date.  The  policy  of 
the  law,  therefore,  (the  giving  information 
as  to  the  situation  of  the  title  to  lands,) 
would  seem  to  require,  that  the  time  of 
delivery  shall  appear  on  the  record.  For, 
how,   otherwise,   can    creditors,   or   others, 

know  who  are  the  real  owners  of 
241      "^land.    If  a  deed  has  a  date^  the  law 

intends  it  to  have  been  delivered  at 
the  date.(m)  When,  therefore,  a  deed 
having  a  date,  is  proved  by  witnesses  who 
say  nothing  as  to  the  time  of  delivery,  and 
is  thereupon  recorded,  it  stands  recorded 
as  a  deed  proved  to  have  been  delivered  at 
its  date;  and  if  that  date  be  more  than 
eight  months  before  it  is  lodged  to  be  re- 
corded, the  deed,  although  spread  upon  the 
record,  is  shewn  by  the  record  itself  not  to 
have  been  recorded  according  to  law;  and 
is,  therefore,  not  good  as  a  recorded  deed. 
It  has  been  held  in  England,  that  although 
a  stranger  is  not  concluded  by  an  enrol- 
ment, but  may  aver  that  the  deed  was  de- 
livered at  a  day  different  from  that  which 
the  enrolment  purports,  yet  that  the  par- 
ties are  concluded,  and  shall  not  be  per- 
mitted to  aver  that  a  deed  was  delivered  at 
a  day  since  the  date;  for,  by  the  same  rea- 
son it  might  be  averred  that  it  was  never 
delivered.fn)  It  is  not  necessary  to  de- 
cide that  principle  in  this  cause,  and  the 
court  accordingly  does  not  decide  it.  We 
mean  to  go  no  farther  than  to  decide,  that 
a  deed  not  lodged  to  be  recorded  until 
eight  months  after  its  date,  and  not  proved 
by  the  witnesses,  on  whose  testimony  it 
was  recorded,  to  have  been  sealed  and  de- 
livered within  eight  months  before  it  was 
recorded,  is  not  good  as  a  recorded  deed. 


(m)  2  Inst.  974. 

(n)  Comyns'  Dlar.  2    vol.  p.  68.    87.  referrlngr   to 
Savers  Re.  91;  1  Leo.  183:  2  Leo.  122.  and  Ow.  188. 
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On  this  ground  we  are  of  opinion,  that  the 
deed  in  the  record  mentioned,  bearing  date 
the  16th  Dec.  1804,  is  void  as  to  the  appel- 
lant. The  decree  of  the  chancellor,  is 
therefore  reversed  so  far  as  it  dismissed 
the  bill  as  to  that  deed,  and  is  affirmed  as 
to  the  residue;  and  the  cause  is  remanded, 
&c. 

The  court  is  of  opinion,  that  the  deed  of 
the  10th  Oct.  1802,  was  executed,  bona  fide, 
for  full,  adequate  and  valuable  considera- 
tion, and  stands  discharged  from  every  im- 
putation of  fraud.  The  court  is 
242  farther  of  opinion,  *that  the  deed  of 
the  16th  of  Dec.  1804,  was  executed 
bona  fide,  for  considerations  valuable  and 
meritorious,  without  any  intention  to  de- 
fraud creditors;  but  the  court  is  of  opinion, 
that  the  said  deed,  not  having  been  re- 
corded within  the  time  required  by  law,  is 
void  as  to  the  appellant,  a  creditor  of  the 
grantor  Wm.  T.  Alexander.  So  much  of 
the  decree,  therefore,  as  is  in  conflict  with 
this  opinion,  is  reversed  with  costs,  and  the 
residue  thereof  is  affirmed;  and  the  cause 
is  remanded  for  farther  proceedings  to  be 
had  therein,  according  to  the  principles 
'  now  declared. 


SPECIAL  COURT  OF  APPEALS. 

Taliaftrro  v.  Horde's  Administrators. 

December.  18». 

Contempt— Attachacnt— When  It  WIU  Lie. t— An  at- 
tachment for  contempt  in  disobedience  of  a  de- 
cree of  the  Chancery  Coart.  will  only  lie  for 
disobedience  of  what  is  decreed,  and  not  for  what 
may  be  decreed. 

Appeal  from  the  chancery  court  of  Rich- 
mond. 

The  case  was  this: 

Horde  was  the  creditor  of  W.  T.  Alex- 
ander by  bond,  and  brought  a  suit  at  law, 
and  obtained  a  judgment.  An  execution 
was  issued  against  the  body  of  the  said  Al- 
exander, and  he  was  discharged,  upon  tak- 
ing the  oath  of  insolvency.  The  plaintiff 
Horde,  then  filed  a  bill  in  chancery  against 
the  said  Alexander  and  Lucy  his  wife,  and 
John  Taliaferro,  to  set  aside  two  deeds  ex- 
ecuted by  the  said  Alexander,  to  the  said 
Taliaferro,  as  trustee  for  the  benefit  of 
the  said  Lucy,  and  for  other  pur- 
243  poses.*  These  *deeds  are  impeached 
as  having  been  made  "voluntarily, 
and  with  intent  to  defraud  your  orator 
and  his  other  creditors,"  (meaning  the 
creditors  of  the  said  Alexander.)  The  de- 
fendants answered,  setting  forth  the  facts 
which  are  stated  more  at  large  in  the  last 
case.  The  chancellor,  without  deciding 
upon  the  validity  of  the  deeds  in  the  bill 
and  answer  mentioned,  the  deed  of  the  16th 
of  December,  1804,  not  having  been  re- 
corded within  the  time  prescribed  by  law, 
is  void  as  to  the  creditors  of  the  said  Wil- 
liam T.  Alexander;  and  therefore  decreed, 
that  unless  the  defendant  should  pay  the 
plaintiff's  demand,  within  sixty  days  after 
having  been  served  with  a  copy  of  the  de- 
cree, with  interest,  the  sheriff  or  his  dep- 


+See  monographic  note  on  "Contempts"  appended 
to  Wells  V.  Com.,  21  Gratl.  500. 

♦These  deeds  are  more  fully  detailed  In  the  last 
case.-  Note  In  Original  Edition. 


uty  should  sell  at  public  auction,  so  much 
of  the  personal  estate  conveyed  by  the 
deed  of  1804,  as  shall  be  sufficient  to  pay 
the  said  debt,  interest  and  costs,  after  ad- 
vertising, &c.  And  that  the  said  J.  Talia- 
ferro, and  Lucy  Alexander,  or  either  of 
them,  being  in  possession  of  the  said  es-  j 
tate,  do  deliver  the  same  or  so  much  | 
thereof,  as  may  be  required  for  that  pur- 
pose, to  the  said  sheriff  or  either  of  his 
deputies,  &c. 

From    this    decree,    the    defendants    ap-         i 
pealed;  and  the  court  of  appeals  affirmed 
the  decree. 

A  bill  of  review  was  presented  by  John 
Taliaferro  and  Richard  Foote  and  Lucy 
his  wife,  (formerly  Lucy  Alexander;)  but 
the  chancellor,  deeming  the  matter  stated 
in  the  bill  to  be  insufficient,  rejected  the 
motion.* 

Copies  of  the  above  mentioned  decree, 
were  served  on  John  Taliaferro,  Richard 
Foote  and  Lucy  his  wife,  (formerly  Lucy 
Alexander.) 

John  Taliaferro  replied,  that  he  had  no 
funds  in  his  hands,  belonging  to  the  de- 
fendant, (meaning  the  said  Alexander.) 

Lucy  Foote  replied,  that  the  negroes 
now  in  her  possession,  had  been  settled 
on  her,  at  the  time  of  separating  from  her 
former  husband;  and  that  consequently 
she  would  not  give  them  up,  to  pay   his 

debts. 
244  ^Copies  of  the  said  decree  were  a 

second  time  served  on  John  Talia- 
ferro and  Richard  Foote,  and  Lucy  his 
wife,  with  a  demand  that  they  would  sur- 
render so  much  of  the  property  referred 
to  in  the  said  decree,  as  would  be  sufficient 
to  satisfy  the  plaintiff's  demand.  But,  Tal- 
iaferro refused  to  comply,  alleging  that  no 
part  of  the  property  spoken  of  in  the  de- 
cree, is,  or  ever  was  in  his  possession;  nor 
has  he  any  control  over  it,  such  as  to  en- 
able him  to  deliver  up  any  part  of  it  in 
satisfaction  of  said  decree.  Richard 
Foote  and  his  wife,  refused  to  surrender 
any  of  the  property. 

Horde  being  dead,  his  administrator 
gave  notice  to  Taliaferro  and  Foote  and 
his  wife,  that  he  should  move  the  court  of 
chancery  to  award  an  attachment  against 
them  for  failing  to  comply  with  the  de- 
crees and  order  of  the  court,  by  not  deliv- 
ering the  property  mentioned  in  the  said 
decree. 

Taliaferro  filed  an  affidavit,  in  which  he 
stated,  that  no  part  of  the  property  con- 
veyed to"  him  in  trust,  by  Alexander,  by 
the  deed  of  1804,  was  in  his  possession  at 
the  time  the  marshal  demanded  of  him  as 
much  as  would  satisfy  the  decree  above 
mentioned;  and  further,  that  no  part  of  it 
ever  has  been  in  his  possession,  as  trustee. 

The  court  of  chancery  awarded  the  at- 
tachment. 

On  motion  of  Taliaferro,  the  court  sus- 
pended the  operation  of  the  attachment,  on 
payment  of  the  principal,  interest  and 
costs  now  due,  on  the  decree,  to  enforce 
the  performance  of  which  the  attachment 
was  awarded. 

At  a  subsequent  day,  Taliaferro  filed  an 


*From  this  decree  an  appeal  was  taken,  and  the 
court  of  appeals  affirmed  it— Note  in  Original  Edi- 
tion. 
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affidavit,  in  which  he  declared,  that  none 
of  the  negroes  or  other  property  conveyed 
to  him,  in  trust,  by  Alexander,  by  the  deed 
of  the  16th  day  of  December,  1804,  were, 
at  that  time,  or  at  any  time  since  the  exe- 
cution of  the  said  deed,  in  his  possession, 
or  in  any  manner  under  his  direction;  that 
the  negroes  referred  to  as  being  in  his  pos- 
session, are  certain  slaves  conveyed  to  him 
in  trust,  by  the  deed  of  the  10th  of  Octo- 
ber, 1802;  and  that  he  had  no  prop- 
243  erty  in  his  possession,  *nor  even  had 
had,  liable  to  the  decree  of  the  chan- 
cellor, pronounced  in  this  cause. 

On  the  ground  of  this  affidavit,  Talia- 
ferro moved  the  court  to  set  aside  the  or- 
der for  the  attachment,  but  the  court  being 
of  opinion,  "that  although  the  negroes, 
chariot  and  horses  have  not,  at  any  time, 
as  stated  in  the  affidavit,  been  in  possession 
or  under  the  control  of  the  said  John  Tal- 
iaferro, yet  the  rent  due  by  him  of  six 
hundred  pounds  annually,  to  the  female 
defendant,  during  her  life,  is  liable  in  like 
manner  with  the  other  estate  comprised 
in  the  said  deed,"  rejected  the  motion. 

From  this  order,  an  appeal  was  allowed 
by  a  judge  of  the  court  of  appeals. 

Wickham,  for  the  appellant,  contended, 
that  as  the  decree  on  which  the  attachment 
issued,  related  only  to  the  personal  estate 
of  Alexander,  in  the  possession  of  J.  Tal- 
iaferro, and  he  having  declared  upon  oath 
that   such   estate   was   not,   nor   ever    had 
been,  in   his    possession,   the    attachment 
ought  to  have  been  discharged.     But  the 
chancellor,  admitting  that  the  affidavit  is 
satisfactory  as  to  the  negroes,  and  chariot 
and  horses,  supposes  that  the  decree  of  the 
court  embraces  the  rents  due  from  Talia- 
ferro  to  Mrs.    Alexander;    and,    on    that 
ground  only,  sustains  the  attachment.    But 
this  was  clearly  not  the  case.    Not  a  word 
is  mentioned  about  rents  in  the  decree.    It 
is  confined  entirely  to  the  personal  estate 
of  Alexander,  and  to  such  only  as  should 
be   in  the   possession   of   John   Taliaferro 
and  Lucy   Alexander.     These   words   can- 
not, by  any  fair  construction,  be  made  to 
comprehend  a  debt  due  to  Lucy  Alexan- 
der.   The  decree  manifestly  relates  to  the 
slaves  and  other  personal  estate,  which  had 
been  conveyed  by  the  deed  of  1804,  and  is 
of  such  a  tangible  nature  that  possession 
might  be  had  of  it.     The  attachment  was 
therefore   improvidently  awarded,  and   the 
order  of  the   chancellor  ought   to   be   re- 
versed. 
246         *Stanard,    for    the    appellee.      The 
first    question    to    be    considered    is, 
whether  the  decree  embraced  the  rents,  or 
was  confined  to  the  personal  property  of 
Alexander  in  the  hands  of  Taliaferro?     By 
the  decree,  the  deed  of  1804  was  set  aside 
in  toto;   and   consequently,   no   species   of 
property  could  be  protected  by  it,  against 
the  claims  of  creditors.    The  rents  were  as 
proper  a  subject  for  a  decree,  as  any  other 
portion  of  the  personal  estate.    The  annu- 
ity was  in  the  hands  of  Taliaferro,  at  the 
time  of  the  decree  being  rendered.     The 
words  of  the  decree  were  sufficiently  com- 
prehensive to  embrace  the  rents.     Personal 
estate  includes  choses  in  action,  as  well  as 
things  in  possession. 


But  the  affidavit  of  Taliaferro  was  too 
loose  and  equivocating,  to  discharge  him 
from  the  attachment  for  contempt.  It 
does  not  deny  any  collusion  between  him- 
self and  others,  to  produce  the  incapacity 
to  perform  the  decree.  It  does  not  aver 
that  he  had  no  control  over  the  property, 
but  merely  says  that  he  had  no  possession 
of  it  as  trustee.  Neither  the  first  nor  sec- 
ond affidavit  are  satisfactory.  They  are 
not  such,  as  if  false,  would  subject  Talia- 
ferro to  a  prosecution  for  perjury.  It 
might  be  true  that  he  had  not  possession 
of  the  property,  and  yet  he  might  have  em- 
ployed others  to  hold  it  for  him.  He 
might  not  have  had  possession,  and  yet  he 
may  have  had  a  perfect  control.  He  may 
have  had  possession,  and  yet,  not  posses- 
sion as  a  trustee. 

In  addition  to  this,  the  affidavits  do  not 
appear,  upon  their  face,  to  have  been  taken 
in  any  judicial  proceeding.  They  are,  to 
all  appearance,  mere  voluntary  oaths,  taken 
in  pays.  Such  affidavits  are  not  sufficient 
to  support  a  prosecution  for  perjury,  even 
if  they  ar»  untrue. 

Wickham  replied,  that  the  decree  was 
only  against  the  person  who  was  in  pos- 
session of  the  personal  property.  It  is  of 
no  importance  whether  another  decree 
ought  to  have  been  made;  but  the  only 
question  is,  what  was  the  actual  decree. 
The  property  was  still  within  the 
247  reach  of  *the  court.  The  return  of 
the  officer  proves,  that*Lucy  Foote, 
one  of  the  defendants,  acknowledged  that 
she  was  in  possession  of  some  of  the  ne- 
groes, but  would  not  deliver  them  up.  She, 
therefore,  was  the  proper  object  of  the 
process  for  contempt,  and  not  Taliaferro. 
There  is  clearly  no  order  about  the  rent. 
The  affidavit  was  full  enough.  The  ex- 
pression that  the  property  was  not  in  his 
possession,  nor  in  any  manner  under  his 
direction,  is  equivalent  to  saying  that  it 
was  not  under  his  control.  As  to  the  for- 
mal objection,  that  the  caption  of  the  affi- 
davits do  not  shew  that  they  were  taken 
in  a  judicial  proceeding,  the  whole  tenor 
of  the  affidavits,  the  accompanying  circum- 
stances, and  the  use  that  was  actually  made 
of  them,  are  sufficient  to  prove  that  they 
were  intended  only  for  that  very  case  in 
which  they  were  used.  The  objection 
comes  too  late  in  the  appellate  court;  but 
should  have  been  suggested  in  the  court 
of  chancery. 

December  6th.— JUDGE  CABELL,  de- 
livered the  opinion  of  the  court: 

The  chancellor  not  having  entered  up 
any  decree  against  the  appellant,  directing 
him  to  pay  to  the  appellee,  any  portion  of 
the  rent  of  6001.,  which,  by  the  deed  of  the 
16th  of  December,  1804,  he  was  annually 
to  pay  to  Mrs.  Alexander,  during  her  life; 
this  court  will  not  anticipate  the  question 
of  his  liability  to  the  appellee  therefor. 
The  only  questions  deemed  necessary  to 
be  decided  at  present,  are  those  relating  to 
the  attachment.  The  process  for  contempt 
lies  for  disobedience  of  what  is  decreed, 
not  for  what  may  be  decreed.  In  this  case, 
it  is  manifest  that  the  appellant  has  not 
refused  obedience  to  any  thing  that  was 
required  of  him  by  the  decree.     The  order 
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awarding  the  attachment,  as  also  that  re- 
fusing to  set  it  aside,  are  therefore  reversed 
with  costs,  and  the  attachment  set  aside, 
and  the  cause  is  remanded,  &c. 


249      ^Knibb's  Executor  v.   Dixon's  Exec- 
utor. 

December.  IS2Z. 

Chancery  Practice— Fraud— Hust  Be  Pleaded.*— In  a 

suit  in  Chancery,  wbere  fraud  is  not  put  in  issue 
by  the  pleadings,  it  cannot  be  introduced  by  the 
depositions. 
Same— BUI  of  Sale— Issue.— On  a  question  whether 
an  absolute  bill  of  sale  was  intended  only  as  a 
security,  the  evidence  beinsr  contradictory,  a 
Court  of  Chancery  oufirht  to  direct  an  issue  to  try 
that  poinL 

This  was  an  appeal  from  the  chancery 
court  of  Williamsburg,  where  Knibb  filed 
his  bill  of  complaint  against  Tyler,  exec- 
utor of  Dixon. 
The  case  stated  in  the  bill  was  this: 
Knibb  being  reduced  in  his  circumstan- 
ces, and  much  pressed  by  his  creditors, 
and  most  of  his  personal  property  taken 
under  execution,  executed  a  bill  of  sale 
purporting  to  be  an  absolute  deed  to 
Dixon,  for  a  negro  woman  and  her  daugh- 
ter. The  said  bill  of  sale,  though  absolute 
on  its  face,  was  intended  by  the  parties  to 
be  a  trust;  the  said  Dixon  engaging,  that 
if  any  more  debts  should  come  against  the 
complainant,  he  would  discharge  them,  and 
rely  on  the  property  so  conveyed,  for  his 
indemnification.  Dixon  took  the  negro 
woman  home,  but  left  her  daughter  in  the 
possession  of  the  complainant.  The  deed 
was  acknowledged  and  recorded  in  Charles 
City  county.  After  the  complainant  had 
liberated  himself  from  his  difiiculties, 
Dixon  frequently  pressed  him  to  take  back 
his  woman  and  her  increase.  But  they 
were  suflfered  to  remain  with  the  said 
Dixon,  with  his  permission,  until  his  death. 
The  said  Dixon  never  paid  any  considera- 
tion for  the  said  slaves,  nor  paid  any  debt 


•Chancery    Practice- Fraud- Must     Be    Pleaded.— 

Where  fraud  is  not  put  in  issue  by  the  pleadings,  it 
cannot  be  introduced  by  depositions.  Welfley  v. 
Shenandoah,  etc..  Mining  Co.,  88  Va.  771,  8  S.  E.  Rep. 
376;  Goldsmith  t.  Goldsmith.  46  W.  Va.  426,  88  S.  E. 
Rep.  268,  both  citinff  principal  case  as  authority.  And 
in  Southall  v.  Parish,  86  Va.  410.  7  S.  E.  Rep.  584.  it  is 
said:  "Another  point  made  by  the  appellants  is.  that 
Thomas  L.  Parish  was  not  informed  that  the  presi- 
dent of  the  bank  had  required  the  appellee  to  pay 
the  judgments  out  of  his  deposits,  and  as  knowledsre 
of  that  fact  was  kept  from  him.  the  agree- 
ment is  void,  on  the  ground  of  fraud.  A  sufficient  an- 
swer to  this  position  is,  that  no  such  charge  is  made 
in  the  bill,  and  cannot,  therefore,  be  properly  con- 
sidered now;  for 'nothing— and  least  of  all  fraud- 
can  be  the  subject  of  trial,  until  it  is  put  in  issue.' 
Koger  V.  Kane.  5  Leigh  606.  Nor  will  a  mere  gen- 
eral charge  of  fraud  suffice.  When  relied  upon, 
the  bill  must  show,  specifically  and  In  detail,  in 
what  the  fraud  consists,  and  how  it  was  effected,  so 
that  the  defendant  may  have  the  opportunity  of 
soaping  his  defense  accordingly.  And  if  not  al- 
leged, evidence  upon  the  point,  however  strong  a 
case  it  may  show,  is  irrelevant,  and  will  be  sup- 
pressed as  Improperly  taken,  otherwise,  'the  plead- 
ings, instead  of  being  a  shield  to  protect  parties 
from  surprise,  would  be  a  snare  to  entrap  them.' 
Thompson  v.  Jackson,  8  Rand.  504;  Knibb  v.  Dixon, 
1  Band.  249;  Gregory  v.  Peoples.  80  Va.  856;  Welfley 
V.  Shen.  Iron,  etc  ,  Co.,  88  Va.  788.  8S.  E.  Rep.  876; 
Redd  V.  Dyer.  88  Va.  881.  2  S.  E.  Rep.  288;  Hickman 
V.  Trout,  88  Va.  478,  8  S.  E.  Rep.  181;  Voorhees 
V.  Bonesteel,  16  Wall.  16.  and  cases  cited." 

See  principal  case  cited  in  Smith  v.  Nicholas,  8 
Leigh  854;  Edlchal  Bullion  Co.  v.  Columbia  Gold 
Mining  Co..  87  Va.  658,  18  S.  E.  Rep.  100. 

See  generally,  monographic  note  on  *'Praud" 
appended  to  Mongomery  v.  Rose,  1  Pat.  and  H.  5. 


for  the  -complainant.  The  executor  of 
Dixon  refuses  to  deliver  the  said  property 
to  the  complainant,  and  has  even  broug^ht 
a  suit  at  law  for  the  girl  who  had  been  left 
in  the  possession  of  the  complainant.  He 
therefore  prays  that  the  said  executor  may 
be  compelled  to  deliver  up  the  said 

250  slaves  to  *the  complainant;  that   he 
may  account  for  the  value  of  their 

services  from  the  death  of  the  said  Dixon; 
and  annul,  cancel  and  destroy  the  said  bill 
of  sale. 

The  executor  of  Dixon  relies  upon  the 
bill  of  sale,  as  evidence  of  an  absolute 
transfer  of  property  to  his  testator,  and 
denies  all  knowledge  of  any  secret  trust 
between  the  parties:  that  it  is  not  lawful 
for  the  complainant  to  avail  himself  of  any 
fraudulent  act  to  deceive  his  creditors: 
that  Dixon  almost  supported  the  complain- 
ant's family,  and  the  respondent  has  paid 
many  accounts  for  the  said  Knibb,  since 
the  death  of  Dixon,  out  of  his  estate:  that 
he  believes  that  five  times  the  value  of  the 
said  slaves,  has  been  advanced  at  various 
times,  by  the  said  Dixon  to  the  said  Knibb, 
to  relieve  him  from  distress  and  misery: 
that  he  has  always  understood  that  Dixon 
left  the  slaves  in  possession  of  Knibb,  for 
the  use  of  his  wife,  on  loan:  that  Knibb 
falling  out  with  her,  as  the  respondent  is 
informed,  sent  the  slaves  home  to  Dixon, 
saying  he  would  not  raise  younp  negroes 
for  Dixon;  but  again  got  possession  of  the 
girl  Chloe,  &c. 

Depositions  were  taken  on  both  sides  to 
prove  the  trust;  the  advances  made  by 
Dixon  for  Knibb,  and  the  value  of  the  ne- 
groes. 

Knibb  having  died,  the  suit  was  revived 
in  the  name  of  his  executor. 

The  chancellor  dismissed  the  bill  upon 
a  hearing,  and  Knibb's  executor  obtained 
a  supersedeas. 

W.  F.  Wickham,  for  the  appellant. 

Stanard,  for  the  appellee. 

It  was  said  for  the  appellant,  that  the 
deed  in  question  was  intended  as  a  trust, 
and  not  as  an  absolute  sale;  as  is  proved 
by  all  the  depositions,  and  the  declarations 
of  Dixon  himself.  There  was  nothing 
fraudulent  in  the  transaction.  The  cred- 
itors of  Knibb  could  not  suffer,  because 
Dixon    became     bound    to    pay    his 

251  debts.  Besides,  fraud  *is  not  put  in 
issue  by  the  pleadings.  Both  plain- 
tiff and  defendant  rest  their  case  on 
grounds  quite  distinct  from  that  of  fraud. 
If  money  was  paid  by  Dixon  for  Knibb 
after  the  conveyance,  the  chancellor  should 
have  directed  an  account  of  the  sums  so 
paid,  and  permitted  Knibb  to  redeem  the 
property,  upon  re-imbursing  Dixon. 

For  the  appellee  it  was  said,  that  the  wit- 
nesses who  proved  the  trust  were  near 
connexions  of  Knibb,  who  were  probably 
under  his  influence;  while  the  subscribing 
witnesses  to  the  bill  of  sale,  who  had  the 
best  opportunity  of  knowing  the  real  na- 
ture of  the  transaction,  are  not  produced. 
If  the  conveyance  was  fraudulent,  Knibb 
cannot  avail  himself  of  it,  even  although 
the  question  of  fraud  is  not  put  in  issue 
by  the  pleadings,  but  comes  out  in  the 
evidence.      In   this    case,    fraud   could    not 
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have  been  charged  either  in  the  bill  or  an- 
swer. Knibb  would  certainly  not  have 
charged  it,  because  it  would  have  been 
fatal  to  his  claim;  and  the  executor  of 
Dixon  could  not  have  alledged  it,  because 
he  was  ignorant  of  the  transaction.  This 
case  is  similar  to  that  of  Bishop  v.  Estes,(a) 
in  this  court,  where  a  conveyance  of  the 
>ame  sort  was  set  aside.  The  court  below, 
upon  weighing  the  evidence,  were  of  opin- 
ion, that  the  conveyance  was  an  absolute 
one,  as  it  purported  to  be  upon  its  face; 
and,  therefore,  there  was  no  necessity  to 
direct  an  account. 

December  12.— JUDGE  BROOKE,  de- 
livered  the  opinion  of  the  court.* 

The  court  excluding  the  evidence  in  re- 
lation to  the  supposed  fraud  of  the  appel- 
lant, it  not  being  put  in  issue  by  any  thing 
in  the  pleadings,  is  of  opinion,  that  the 
conflicting  evidence  touching  the  question, 
whether  the  bill  of  sale  from  Knibb  to 
Dixon,  was  intended  by  the  parties  as  a 
security  to  Dixon,  for  payments  to  be 
made  by   him   in   behalf  of   Knibb,   or   as 

an  absolute  and  unconditional 
252     'transfer  of  the   property,  ought  to 

have  been  submitted  to  a  jury,  by 
an  issue  to  be  made  up  between  the  par- 
ties: on  the  trial  of  which,  the  weight  of  that 
evidence  would  be  more  correctly  ascer- 
tained than  by  the  chancellor.  The  decree 
dismissing  the  bill,  is  therefore  reversed, 
and  the  cause  remanded  to  be  further  pro- 
ceeded in,  according  to  the  principles  of 
this  decree. 


Trigg  and  Wife  v.   King's  Representatives. 

December,  18S2. 

WUb-^ooftnictioa— All  Parts  Taken  Toffether.t— A 

tesutor  givea  to  his  two  niecen.  tlO.000,  ^'in  twelve 
months  after  marriage,  provided  they  are  then 
eigbteen  years  of  affe:  if  not.  at  the  are  of 
eiirhteen."  Althon^h  these  words  import  a  Joint  In- 
terest in  $10,000.  they  may  be  explained  by  clrcam- 
stances  to  be  collected  from  other  parts  of  the 
will,  to  mean  a  learacy  to  each  of  his  nieces,  of 
110.000. 

This  was  an  appeal  from  the  superior 
court  of  chancery,  holden  at  Wythe  court- 
house. ^ 

Joseph  Trigg  and  Elizabeth  his  wife, 
filed  a  bill  against  Lilbourn  L.  Henderson 
and  others,  representatives  of  William 
King  deceased,  claiming  a  legacy  of  $10,000, 
which  had  been  left  to  the  female  plaintiff 
by  his  will,  who,  before  her  marriage,  was 
Elizabeth  Findlay.  The  clause  in  question 
^us  in  these  words:  "To  my  nieces  Eliza- 
beth Findlay,  and  Elizabeth  Mitchell,  (be- 
ing called  after  my  grandmother  with 
whom  I  was  brought  up,)  ten  thousand 
«lollars  in  twelve  months  after  marriage, 
provided  they  are  then  eighteen  years 
of  age;  if  not,  at  the  age  of  eighteen." 
In  the  preceding  clause,  he  gives  a 
253  *like  sum  of  $10,000  to  his  nephew 
Connally  Findlay.  The  testator  was 
a  man  of  large  estate,  and  believed  himself 
fully  able  to  pay  all  the  legacies. 

Henderson,  the  executor,  answered,  that 


(a)  Not  reported.    Decided  Oct  20. 1820. 

*JuDGK  Obbsn  did  not  sit.the  case  havinff  been 
argued  before  his  appointment— Note  in  Original 
Edition. 

^e  monoflrraphic  note  on  "Wills"  appended  to 
Hughes  V.  Haffhea.  2  Mnnf .  209. 


he  interpreted  the  will  to  give  nothing 
more  than  10,000  dollars  to  both  the  leg- 
atees; that,  under  that  construction,  the 
female  plaintiff  would  only  be  entitled  to 
$5,000,  which  he  had  alreadv  paid  to  her: 
that  in  other  parts  of  his  will,  whenever  the 
testator  intends  a  several  legacy,  he  is 
careful  in  saying  to  each  of  the  legatees, 
&c. 

The  other  defendants  answer  to  the  same 
effect. 

The  chancellor  dismissed  the  bill,  and 
the  plaintiffs  appealed  to  this  court. 

Wickham,  for  the  appellants. 

No  counsel  for  the  appellees. 

December  14.— JUDGE  BROOKE,  de- 
livered the  opinion  of  the  court.* 

The  court  is  of  opinion,  that  the  words 
of  Wm.  Kinff,  the  testator,  used  in  the  de- 
vise to  the  female  plaintiff,  and  Elizabeth 
Mitchell,  his  two  nieces,  are  not  so  imper- 
ative as  to  compel  the  court  to  adopt  a 
construction  of  them,  in  conflict  with  the 
intention  of  the  testator,  to  be  collected 
from  that  and  other  parts  of  the  will.  It 
is  evident  to  the  court,  that  the  testator  be- 
lieved himself  able  to  give  to  his  two 
nieces  $10,000  each.  He  assigns  in  the 
clause  the  reasons  why  they  were  his  fa- 
vourites. That  sum  is  given  in  the  preced- 
ing clause  to  his  nephew,  Connally  Find- 
lay, and,  as  is  said  by  the  chancellor,  seems 
to  be  a  favourite  one.  The  devise  to  the 
young  man  who  should  remain  in  his  serv- 
ice at  his  decease,  is  clearly  a  several  de- 
vise, though  the  language  would  equally 
seem  to  import  a  joint  interest  in  the  leg- 
atees. The  words  in  the  clause  m 
254  question,  are,  "to  *my  nieces,  Eliza- 
beth Findlay  and  Elizabeth  Mitch- 
ell, $10,000  in  twelve  months  after  marriage, 
provided  they  are  then  eighteen  years  of 
age;  if  not,  at  the  age  of  eighteen."  It  is 
true  the  language  imports  a  joint  interest; 
but,  in  effect,  must  be  understood  as  in- 
tending a  several  interest.  It  was  improb- 
able that  his  two  nieces  would  marry  at 
the  same  point  of  time;  nor  does  it  appear 
that  they  would  arrive  at  the  age  of  eigh- 
teen at  the  same  period.  He  must  have 
intended  that  each  of  his  nieces  should 
have  $10,000  at  the  periods  mentioned,  or 
it  is  believed  he  would  have  used  other 
words,  or  have  added  some  in  explanation. 
On  the  whole,  the  court  is  of  opinion,  that 
the  female  plaintiff  was  entitled  to  receive 
$10,000  at  the  expiration  of  twelve  months 
after  marriage,  if  she  was  then  eighteen; 
or,  at  the  age  of  eighteen,  if  then  unmar- 
ried. 

The  decree  dismissing  the  bill  is  there- 
fore reversed,  and  the  cause  remanded  for 
further  proceeding,  according  to  the  prin- 
ciples of  this  decree. 


255 


*Butts  V.  Blunt  and  Others. 

November.  1822. 


ejectaent-Bvideiice— Adailsslbliity.t— In  ejectment 
where  the  lessor  is   a  fictitious  person  instead  of 


^his  cause  harlnff  been  ararued  before  tbe  ap- 
pointment of  Judge  Qrbbn,  he  did  not  sit  in  It- 
Note  In  Original  Edition.^  ^    ,     ^, 

tejectmeiit— Evidence— Admissibility  .—See  gen  er- 
ally.  monographic  note  on  "Ejectment"  appended  to 
Tapscott  V.  Cobbs.  11  Qratt  172.  The  principal  case 
is  cited  in  Whittinflrton  v.  Christian,  2  Rand.  8i>6. 
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the  lessee,  evidence  on  the  part  of  the  plaintiff, 
not  iToinar  to  shew  a  title  In  the  lessor,  ouffht  to  be 
excluded. 

S«aie—S«ine— Effect  of  Statute  of  Jeofails.- Although 
the  act  of  Jeofails,  cures  any  objection  of  form  or 
substance  to  the  declaration  In  ejectment,  after 
Issue  joined,  yet  It  does  not  dispense  with  the  rule, 
that  the  evidence  must  be  relevant  to  the  Issue. 

Depositions— AdmlsslMllty  In  BvldMCe— Witness  Un. 
able  to  Attend.*— Depositions  ouffht  not  to  be  ad- 
mitted In  a  suit  at  law.  unless  It  appears  by  the 
record  in  what  suit  and  by  what  authority  they 
were  taken,  and  that  the  witness  could  not 
attend  at  the  trial. 

This  was  an  action  of  ejectment  brought 
in  the  county  court  of  Southampton,  by 
Samuel  Blunt  and  others,  trustees  of  the 
Nottoway  Indians,  against  Daniel  Butts, 
for  a  messuage  and  fifty-nine  acres  and  a 
half  of  land.  The  declaration  laid  a  demise 
from  Aaron  Burr  to  the  said  trustees.  An 
issue  was  made  up  on  the  plea  of  not 
guilty.  The  jury  found  a  verdict  for  the 
plaintiffs,  and  the  court  rendered  judgment 
accordingly. 

At  the  trial,  the  defendant  excepted  to 
the  opinion  of  the  court  admitting  certain 
depositions  to  be  read  in  evidence.  There 
is  no  commission  contained  in  the  record 
for  taking  these  depositions.  It  is  not 
stated  whether  they  were  taken  in  chief, 
or  de  bene  esse;  nor  was  there  any  evi- 
dence that  the  witnesses  were  dead  or  una- 
ble to  attend  the  trial.  These  depositions 
go  to  prove  the  general  reputation,  that 
the  lands  in  question  were  Indian  lands. 

An  appeal  was  taken  to  the  superior 
court  of  Southampton,  and  the  cause  was 
afterwards  removed  to  the  superior  court 
of  Dinwiddie;  and  that  court  afl&rmed  the 
judgment.  ^  ,      , 

From  this  judgment,  the  defendant  ap- 
pealed to  this  court. 
256  *Gilmer,  for  the  appellant. 

The  depositions  were  improperly 
permitted  by  the  county  court,  to  be  read 
in  evidence.  1.  Because  no  suit  was  pend- 
ing at  the  time  they  were  taken.  They 
were  taken  on  the  29th  March,  1809,  and  the 
suit  was  brought  on  the  18th  June,  1811. 
2.  There  was  no  previous  affidavit  to  war- 
rant the  issuing  of  a  commission,  and  there 
does  not  appear  to  have  been  any  commis- 
sion. 3.  There  was  no  notice;  for  the  cer- 
tificate of  it  in  the  caption  of  the  deposi- 
tions is  not  sufficient.  4.  The  persons  who 
took  the  depositions  do  not  appear  to  have 
been  justices.  There  is  no  consent  to  cure 
all  these  errors. 

These  objections  are  sustained  by  the 
cases  of  Minnis  v.  Echols,(a)  and  Collins 


*DeposlUoiis— Admissibility  In  Bvldence-Wltness 
Unable  to  Attend.— In  Lynch  ▼.  Thomas,  8  Lelarh  685, 
It  Is  said:  "In  Collins  v.  Lowry,  2  Wash.  76.  It  was 
decided  (and  very  properly)  that  hearsay  evidence 
that  the  deponent  has  left  the  country,  and  has 
not  returned.  Is  not  sufficient  to  authorize  the  read- 
Inff  his  deposition:  In  Mlnnls  v.  Echols,  that  the 
service  of  a  subpoena  will  not  do.  but  It  must  be 
Droved,  that  the  witness  is  dead,  or  If  llvlnar.  unable 
to  attend:  and  In  Butts  v.  Blunt,  1  Sand.  265,  that 
depositions  ouffht  not  to  be  read  In  a  suit  at  law, 
unless  It  appear  that  the  witness  could  not  attend 
at  the  trial.  We  see,  then,  both  by  the  statute  and 
the  decisions  upon  It,  that  to  authorize  the  readlnsr 
of  the  deposition,  nothlnsr  more  Is  necessary  than 
that  the  witness  should  be  unable  to  attend;  nor  Is 
any  higher  or  more  coffent  proof  required  to  es- 
tablish this  than  any  other  fact."  The  principal 
case  is  also  cited  In  Steptoe  v.  Read.  19  GratL  7. 

See  further,  monofrraphlc  note  on  'Depositions" 
appended  to  Field  v.  Brown.  24  Gratt  74. 

(a)  2  H.  &  M.  81. 


V.  Lowry.  (b)  They  also  shew  that  deposi- 
tions in  such  a  case  can  only  be  taken  de 
bene  esse,  unless  by  consent;  and  then  cer- 
tain steps  must  be  taken,  which  have  been 
wholly  omitted  in  the  case  at  bar. 

But  even  if  they  had  been  regularly 
taken,  they  ought  to  have  been  excluded, 
on  account  of  their  matter.  They  arc  in- 
tended to  establish  a  right  to  real  property 
by  hearsay  evidence  and  general  reputa- 
tion. Even  in  cases  of  boundary  of  old 
manors,  it  is  necessary  to  prove  occupa- 
tion; that  the  witnesses  were  dead,  and  in 
a  situation  to  know  the  facts,  (c)  But  the 
right  to  real  property,  never  was  proved 
by  such  evidence. 

The  patent  to  Simonds  Butts,  from 
whom  the  appellant  regularly  derives  his 
title,  cannot  be  impeached  in  an  eject- 
ment.(d) 

Leigh,  for  the  appellees. 

As  to  the  objections  to  the  irrcgfu- 
larity  of  the  depositions,  they  ought  to 
appear  upon  the  face  of  the  record; 
257  *otherwise,  the^  cannot  be  urged  for 
the  first  time,  m  the  appellate  court. 
It  is  incumbent  on  the  party  excepting  to 
the  opinion,  to  set  forth  the  alledged  error; 
not  on  the  prevailing  party,  to  shew  that 
the  judgment  is  right.  All  presumptions 
are  in  favor  of  the  judgnient  of  a  compe- 
tent tribunal.  The  preliminary  steps  in 
taking  depositions,  are  frequently  omitted 
in  records,  from  the  mere  circumstance, 
that  no  notice  was  taken  of  them  in  the 
court  below;  and  it  would  operate  as  a 
surprize  on  a  party,  to  state  those  objec- 
tions for  the  first  time,  on  the  appeal. 

The  objections  to  the  substance  of  the 
depositions,  cannot  be  sustained;  for  it 
amounts  to  this,  that  a  person  claiming 
under  a  previous  grant  of  the  common- 
wealth, made  and  sanctioned  by  law,  can- 
not prove  that  certain  lands  are  within 
that  grant,  in  opposition  to  a  patent  for 
them,  obtained  one  hundred  years  after 
the  grant.  The  title  of  these  Indians  is 
distinctlv  recognized  by  numerous  acts  of 
Assembly;  particularly  by  the  acts  of  Au- 
gust, 1734,  February,  1779,  November,  1792, 
and  December,  1803.  Indian  lands  were 
never  subject  to  location. 

November  28th.— JUDGE  BROOKE,  de- 
livered the  opinion  of  the  court. 

The  declaration  in  this  case,  avers  the 
lease  to  have  been  made  by  Aaron  Burr, 
to  the  appellees,  and  the  plea  of  not  gfuilty, 
puts  his  title  in  issue.  Although  the  act  ot 
Jeofails,  prohibits  any  exception  of  form 
or  substance  to  the  declaration  in  eject- 
ment, after  issue  joined,  yet  the  court  is 
of  opinion,  that  it  does  not  dispense  with 
the  rule,  that  the  evidence  must  be  relevant 
to  the  issue.  The  depositions  objected  to 
in  the  bill  of  exceptions,  prove  nothing  in 
relation  to  the  title  of  Aaron  Burr,  the 
lessor  of  the  plaintiffs;  and  on  that  ground 
were  improperly  admitted  to  go  in  evi- 
dence to  the  jury. 

The  court  is  further  of  opinion,  that  it 
not  appearing  by  any  thing  in  the  record. 


(b)  2  Wash.  75. 

(c)  Phil.  Evld.  182-8:  NlchoUs  ▼.  Parker,  note  14, 
East,  881. 

(d)  Wltherlnffton  v.  McDonald.  1  H.  &  M.  806. 
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in  what  suit  or  by  what  authority, 
.258  *they  were  taken,  nor  that  the  wit- 
nesses could  not  attend  at  the  trial, 
(and  not  deciding  whether  they  were 
proper  evidence  of  boundary)  that  the 
county  court  erred,  on  that  ground  also, 
in  permitting  them  to  go  to  the  jury. 

The  judgments  of  both  courts  are  there- 
fore reversed,  and  the  cause  remanded;  the 
verdict  to  be  set  aside,  and  a  new  trial  to 
be  had. 

John  G.  Crouch  filed  a  bill  of  injunction 
in  the  Richmond  chancery  court,  against 
Puryear  and  his  wife,  McRae  and  Dorring- 
ton,  praying  that  they  may  be  injoined 
from  working  any  new  coal-pit  opened 
since  the  death  of  John  Ellis,  and  f^om  re- 
moving the  coal  that  has  been  raised  from 
the  said  new  pit. 

The  case  stated  by  the  bill  is  this: 


Crouch  V.  Puryear,  &c. 

December,  18S8. 

WMU-TaoaaC  In   D«wer-CMl   Mlaas.t— It  is    not 

waste  in  a  tenant  in  dower  of  Coal  lands,  to  take 
Coal  to  any  extent,  from  a  mine  already  opened, 
or  to  sink  new  shafts  into  the  same  veins  of  Coal. 
Summ  %mmM  5anifi.-^lie  tenant  may  penetrate 
ttiroQgb  a  seam  already  opened,  and  diir  into  a 
new  seam  tbat  lies  ander  the  first 

John  Ellis  died  intestate,  leaving  a 
widow  and  three  children.  At  the  time  of 
his  death,  he  was  seised  of  about  234  acres 
of  land  in  Henrico  county.  Upon  the  as- 
signment of  the  widow's  dower,  the  por- 
tion of  land  which  was  allotted  to  her. 
contained  a  mine  of  coal,  which  had  been 
worked  to  a  small  extent,  in  the  life-time 
of  her  husband.     The   widow   afterwards 

intermarried    with    Puryear    the    de- 
259     fendant.     ♦Puryear,  or  some  person 

claiming  under  him,  caused  another 
pit  to  be  opened  on  the  dower  land,  and 
proceeded  to  raise  coal  therefrom;  but  a 
suit  being  threatened,  he  desisted.  The 
plainti£F,  Crouch,  afterwards  purchased 
the  rights  of  the  children;  and  thus  be- 
came entitled  to  the  whole  of  the  said 
tract,  subject  to  the  dower  aforesaid.  Mc- 
Rae and  Dorring^ton,  having  purchased  a 
lease  of  the  said  dower  land,  are  preparing 
to  resume  the  working  of  the  said  new  pits, 
and  to  open  one  or  more  other  pits  or 
other  seam  or  seams  of  coal,  and  to  work 
them  on  a  very  large  scale.  The  plaintiff, 
therefore,  prays  an  injunction  to  stop  the 
defendants  in  their  proceedings  aforesaid; 
more  especially,  as  he  does  not  consider 
them  able  to  make  compensation,  if  the 
mischief  shall  be  once  perpetrated. 
The  chancellor  awarded  the  injunction.* 
McRae  and  Dorrington  filed  their  joint 
answer,  admitting  the  lease  to  them,  and 
their  intention  to  go  on  and  take  coal 
from  the  mine  opened  by  the  said  John 
Ellis,  and  for  that  purpose  they  mean  to 
sink  shafts   and  do   such  other  things   as 


^See,  citinff  principal  case.  Macaulay  v.  Dismal 
Swamp  Land  Co..  %  Rob.  507.  S96.  and  foot-note:  Koen 
rBart]ett.41W.  Va.  6M,G76,  28  S.  E.  Rep.  605,  066: 
WiUlamson  v.  Jones,  48  W.  Va.  566.  27  3.  E.  Rep.  411 ; 
Wilson  V.  Yonst  48  W.  Va.  838.  28  S.  E.  Rep.  784; 
Stewart  ▼.  Tennant.  68  W.  Va.  560.  44  S.  E.  Rep.  831. 

*The  Injnnctlon  was  awarded  by  Judge  Qbbbn, 
tben  chancellor  of  the  Frederlcksbarar  district.— 
N'ote  in  Orielnal  Edition. 


are  required  for  the  full  enjoyment  of  their 
rights  under  the  lease,  without  committing 
waste:  that  they,  as  representing  the  rights 
of  the  widow,  are  authorised  to  take  coal 
from  the  said  mine,  without  stint;  and  that 
it  is  not  waste  to  sink  shafts  or  to  pursue 
the  coal  belonging  to  the  said  mine,  in 
every  direction,  and  to  every  extent  they 
may  think  proper  to  obtain  the  coal.  They 
admit,  that  there  was  another  shaft  sunk 
at  the  distance  of  a  very  few  yards  from 
the  pit  opened  by  the  said  John  Ellis,  be- 
fore the  lease  to  them;  but  by  whom  it  was 
done,  they  know  not.  The  defendants  are 
working  the  said  last-mentioned  shaft, 
which  they  conceive  they  have  a  right  to 
do;  not  only  because  they  believe  that  all 
the  coal  upon  the  said  dower  lands  are  part 
of  the  same  mine,  (having  no  reason  to  be- 
lieve, that  there  is  any  other  distinct 
260  ♦body  of  coal  on  the  dower  lands,) 
and  that  the  shaft  on  which  they  are 
working  passes  through  the  seam  or  vein, 
which  was  opened  by  the  said  John  Ellis 
in  his  life-time;  but  because,  upon  the  prin- 
ciples of  law  and  common  sense,  a  mine 
once  opened,  is  regarded  every  where. 
This  doctrine  is  the  more  reasonable,  as 
the  lands  where  a  mine  is  situate,  are 
usually  sterile  and  of  no  value,  except  for 
the  mineral;  and,  therefore,  to  deny  the 
free  use  of  it,  would  be  to  deprive  the 
dowress  of  all  benefit  from  the  endowment. 

Ellis  Puryear  and  his  wife  also  filed 
their  answer,  which  contains,  in  substance, 
nearly  the  same  matter  as  the  answer  of 
McRae  and  Dorrington. 

Upon  motion  of  the  defendants,  the 
chancellor  dissolved  the  injunction:  being 
of  opinion,  that  the  two  seams  or  strata 
of  coal  are  proved  to  be  connected  by  a 
substance  of  slate  and  coal  throughout,  and 
should  be  regarded  as  forming  the  same 
mine,  according  to  the  understanding  of 
the  colliers  in  England  and  Scotland,  in 
like  cases;  and  if  so,  the  tenant  for  life,  in 
right  of  her  dower,  might,  upon  common 
law  principles,  work  the  old  shaft  to  every 
reasonable  purpose,  without  stint;  and, 
upon  the  same  principles,  she  might  open 
new  pits  or  shafts  for  that  purpose. 

The  plaintiflF,  Crouch,  obtained  an  ap- 
peal from  this  order  of  dissolution. 

Stanard,  for  the  appellant. 

This  case  may  be  viewed  under  two  as- 
pects. 1.  Upon  the  supposition  that  this 
vein  of  coal  was  opened  in  the  life-time  of 
the  husband.  2.  Upon  the  idea  that  the 
vein  was  a  new  one  not  opened  before. 
I  contend  that,  in  either  case,  the  appellees 
were  guilty  of  waste,  and  ought  to  be  re- 
strained by  injunction. 
261  *1.  The  only  question  on  the  first 

point  is,  whether  a  widow  is  entitled 
to  work  a  vein  of  coal  already  opened,  to 
any  extent?  It  is  remarkable,  that  the  Eng- 
lish books  should  contain  so  few  cases 
on  this  subject.  A  short  passage  in  Coke 
upon  Littleton,(a)  contains  almost  every 
thing  that  is  useful  on  the  present  occa- 
sion; for  Bacon,  Comyns  and  Viner,  are 
mere  repetitions  of  the  doctrines  of  Coke. 
Mines  of  coal  are  not  like  fisheries,  inex- 
haustible in  their  nature,  and  indefinite  in 


(a)  00.  Litt.  p.  64, 6. 
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their  enjoyment;  and,  therefore,  it  depends 
upon  the  discreet  conduct  of  the  tenant, 
whether  the  reversion  will  be  valuable  or 
otherwise.  The  rights  of  the  heir  are  par- 
ticularly regarded  by  the  English  law. 
The  question  always  is,  whether  any  act 
will  impair  the  inheritance?  The  privi- 
leges of  house  bote,  hedge  bote,  &c.  are 
not  exceptions  to  this  rule,  but  tend  to 
confirm  it.  They  are  all  for  the  benefit  of 
the  heir,  and  result  from  the  duty  of  the 
particular  tenant,  to  preserve  the  inherit- 
ance. The  extent  of  the  tenant's  right  is 
to  be  determined  by  the  use,  which  the 
owner  of  the  fee  simple  himself  made  of 
the  property.  Thus,  the  tenant  for  life  can 
only  repair  houses  already  in  existence,  but 
cannot  erect  new  ones.  It  is  waste  to  con- 
vert meadow  into  arable  land,  or  wood 
land  into  arable.  The  digging  of  coal  can- 
not possibly  promote  the  advantage  of  the 
heir;  because  it  diminishes  the  stock  from 
which  the  heir  may  derive  revenue.  The 
true  limitation  can  only  be  found  in  the 
extent,  to  which  the  owner  of  the  fee  sim- 
ple worked  the  mine.  On  the  supposition, 
therefore,  that  this  pit  was  opened  in  the 
life-time  of  Ellis,  the  intestate,  the  appel- 
lees ought  to  be  restricted  to  the  same  use 
that  he  made  of  the  pit;  and  as.it  is  proved 
and  admitted,  that  the  appellees  are  pre- 
paring to  work  the  mine  much  more  ex- 
tensively than  Ellis  ever  did,  the  injunction 
ought  not  to  have  been  dissolved. 

2.  Upon  the  supposition  that  the  appel- 
lees  are   working   a   new   vein,    (which   is 

the  fact,)  the  law  is  still  more  clear 
262      ♦in  favor  of  the  appellant.    The  cases 

which  will  be  relied  upon  on  the 
other  side,  will  be  found,  on  examination, 
not  to  support  the  right  claimed  by  the  ap- 
pellees. The  case  of  Findlay  v.  Smith,(b) 
was  governed  by  the  value  of  the  property 
and  the  terms  on  which  it  was  devised; 
the  relationship  of  the  devisees  to  the  tes- 
tator; the  heavy  charge  he  had  imposed 
on  the  life  estate,  and  the  intention  to  be 
inferred  from  these  considerations.  As  to 
the  case  of  Clavering  v.  Clavering,(c)  it 
may  be  remarked,  that  it  goes  further  than 
any  other  case  in  the  English  books,  and 
that  it  was  not  a  decision  of  the  right,  but 
a  refusal  to  grant  a  peremptory  injunc- 
tion, when  the  plaintiff  had  a  remedy  which 
he  might  resort  to,  without  hazarding  the 
great  and  irremediable  loss  that  might  re- 
sult from  the  injunction.  But,  that  case 
is  distinguishable  from  the  present,  in  one 
important  point.  The  mine  itself  was  the 
subject  leased,  and  not  as  mere  incident 
to  the  tenancy  of  the  land  But.  all  that 
the  tenant  claimed  in  that  case,  was  a 
right  to  sink  new  shafts  into  the  old  vein. 
Mine  and  vein  are  synonimous.  But,  here 
the  new  vein  is  separated  from  the  old 
one  by  a  horizontal  stratum  of  slate,  which 
renders  them  totally  distinct.  The  appel- 
lees cannot  reach  this  new  vein,  without 
penetrating  through  the  old  one,  and  the 
stratum  of  slate  that  lies  between  them. 
Stoughton  V.  Lee»(d)  proves,  that  the  term 
mine  applies  to  the  stratum  of  coal  which 
has  been  opened. 


(b)  6Munf.  134. 

(c)  9  P.  W.  888. 

(d)  1  Taunton.  402. 


Call,  Wickham  and  Nicholas,  for  the  ap- 
pellees. 

The  case  of  Clavering  v.  Clavering,  is  a 
decision  in  point,  and  Findlay  v.  Smith, 
follows  up  the  principle  and  confirms  it. 
It  is  decided,  in  those  cases,  that  a  tenant 
may  dig  new  pits  into  a  mine  that  is  al- 
ready opened.  The  question,  therefore,, 
really  turns  upon  the  meaning  of  the  term 

mine. 
263  *To     ascertain     its    meaning,     we 

should  resort,  not  to  legal  prece- 
dents, but  to  the  opinions  of  men  skilled 
in  the  particular  art  or  science  in  question. 
Every  art  has  its  own  peculiar  language; 
and  it  is  impossible  to  speak  with  the  nec- 
essary precision,  if  we  employ  words  of 
science  in  their  vulgar  acceptation.  As- 
suming this  standard,  we  shall  find  that 
the  term  mine,  includes  the  whole  mass  or 
vein  of  coal,  contained  within  the  land,, 
held  by  the  tenant.  A  vein  is  not  synoni- 
mous with  a  seam  of  coal.  A  vein  or 
mine,  (which  is  the  same  thing,)  contains 
many  seams.  These  seams  may  be  sepa- 
rated from  each  other,  by  strata  of  slate 
oi  other  matter,  but  they  are  all  included 
in  the  same  mine.  Every  mine  or  vein, 
lies  in  different  seams.  These  ideas  are 
fully  confirmed  by  all  the  treatises  that  have 
been  written  on  the  subject. (e)  In  Claver- 
ing V.  Clavering,  the  word  vein  or  mine 
is  used  in  the  same  sense.  When,  there- 
fore, that  case  decides  that  new  shafts 
may  be  sunk  in  an  open  mine  or  vein,  it 
says  in  effect  that  the  tenant  may  bore  into 
every  different  seam  composing  that  mine. 
It  makes  no  difference,  whether  the  seams 
are  separated  by  a  horizontal  or  perpen- 
dicular stratum  of  slate.  They  are  equally 
parts  of  the  same  vein. 

Mr.  Stanard's  idea,  that  the  rights  of  the 
tenant  are  only  intended  for  the  benefit  of 
the  reversioner,  is  not  supported  by  any 
authority.  Whenever  the  law  gives  any 
estate,  however  small,  it  gives  the  rig^ht 
and  the  means  of  enjoyment.  Indeed,  it  is 
impossible  to  give  any  rational  account  of 
some  of  the  acknowledged  privileges  of  a 
tenant,  such  as  fire-bote  for  instance,  upon 
such  a  principle.  This  privilege  certainly 
cannot  produce  any  advantage  to  the  rever- 
sioner. The  more  obvious  principle  is,  that 
the  law  intends  each  estate  to  be  enjoyed  in 
its  fullest  extent;  and  even  where  the  full 
enjoyment  of  the  particular  estate,  may  im- 
pair the  rights  of  the  reversioner,  the  law 
will  not  contract  the  rights  of  the 
264  tenant.  This  happens  *in  regard  to 
those  things  that  are  consumed  in 
their  use.  A  pipe  of  wine,  for  example, 
may  be  given  to  one  for  life  or  years,  re- 
mainder to  another.  But  it  will  hardly  be 
said,  that  the  tenant  would  be  restrained 
in  the  enjoyment  of  his  estate,  although  he 
may  leave  the  reversioner,  only  an  empty 
cask. 

But  it  is  not  admitted,  that  the  free  use 
of  a  coal  mine,  will  produce  any  injury  to 
the  reversioner.  On  the  contrary,  the  sink- 
ing of  shafts  is  a  benefit  to  him;  because 
it  relieves  him  from  the  expense  incident 


(e)  Klrwan's  Geological  Essays.  291 :  lb.  206:  rb. 
203:  lb.  806:  Homes  on  Co2A  Mines,  14;  Encyclop. 
(Dob8on*s  Edition,)  vol.  R,  art  (Ck>al.) 
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to  exploring  for  coal.  There  is  no  instance 
of  a  coal  mine  being  exhausted. 

W.  Hay,  junr.  in  reply. 

Mr.  Stanard*s  first  position  remains  un- 
refuied.  But,  let  it  be  conceded  that  he  is 
incorrect,  when  the  question  is  stated  as 
a  general  one;  still  there  are  facts  in  this 
case,  which  will  justify  the  court  in  impos- 
ing upon  the  widow  and  her  assignees,  the 
restriction  for  which  he  has  contended. 

The  case  of  Stoughton  v.  Lee,(f)  shews, 
that  notwithstanding  there  may  be  an  open 
mine,  in  lands  of  which  a  widow  is  endow- 
able,  that  the  assignment  may  be  of  a 
third  in  value,  without  reference  to  the 
mine;  and,  that  if  an  open  mine  be  as- 
signed, an  estimate  should  be  made  of  its 
annual  profits. 

There  is  no  pretence  for  saying,  that 
such  an  estimate  was  made  in  this  case; 
and  there  is  the  strongest  ground  for  con- 
tending, that  the  assignment  was  intended 
to  be  of  a  third  in  value,  without  refer- 
ence to  the  mine.  It  appears,  from  the 
deeds  which  are  exhibited,  that  the  widow 
has  received  a  third  of  the  land  in  quan- 
tity, including  the  mansion;  and  if  an  un- 
restricted right  to  work  the  mines  was  al- 
lowed her,  the  assignment  was  excessive. 
That  such  a  right  was  not  in  the  contem- 
plation of  the  parties,  is  very  manifest  from 
the  deed  to  her  assignees;  in  which 
265  ^they  are  laid  under  a  restriction  as 
to  working,  until  it  was  judicially 
determined  that  she  herself  had  a  right 
to  do  it;  a  doubt  as  to  her  authority,  which 
surely  could  not  have  existed,  if  the  profits 
of  the  mine  had  been  estimated  as  they 
ought  to  have  been  in  the  assignment. 

But,  whatever  may  be  the  fate  of  this 
question,  there  can  be  no  doubt,  that  upon 
the  authority  of  Clavering  v.  Clavering, 
she  is  to  be  restricted  to  the  old  vein,  and 
cannot  open  a  new  one;  and  the  contro- 
versy turns  upon  the  import  of  that  term. 
It  is  used  by  the  court  as  a  term  embrac- 
ing only  a  part  of  the  same  mine,  and  as 
restrictive  of  the  rights  of  the  tenant;  and 
in  this  view,  cannot  have  any  other  signifi- 
cation, than  seam  or  stratum.  The  case 
of  Stoughton  V.  Lee,  is  a  direct  authority 
for  this  position.  In  fact  it  goes  further; 
it  shews  that  mine  and  stratum  are  in  legal 
intendment  synonimous.  Mine,  or  stra- 
tum, is  the  language  of  the  court  in  the 
ca^e  sent  to  be  determined  at  law,  and  the 
same  terms  are  used  by  the  law  court  in 
its  certificate,  which  determined  that  in  the 
open  strata  the  widow  was  endowable,  but 
'lot  in  those  which  were  unopened;  and 
there  were  several  of  each  kind  upon  the 
same  land. 

This  construction  receives  additional 
support  from  the  same  case,  which  de- 
cides, as  stated  above,  that  where  an  open 
mine  is  assigned  for  dower,  an  estimate 
must  be  made  of  its  annual  profits.  It  is 
not  easy  to  conceive,  in  what  manner  this 
estimate  is  to  be  made  of  the  profits  of 
strata,  the  existence  of  which  is  not  ascer- 
tained, and  which  may  be  indefinite  both 
in  number  and  extent.  No  mode  can  be 
pursued,  but  to  consider  the  visible  stratum 


<0  1  TaQaton. 


as  the  mine,  the  profits  of  which  are  to  be 
ascertained. 

The  appellees  can  derive  no  support 
from  the  writers  on  Geology  and  Mineral- 
ogy, who  have  been  cited.  Let  their  au- 
thority be  conceded;  let  the  accounts  which 
they  give,  of  the  structure  of  mines,  be 
correct.  Let  it  be  admitted  that  the  term 
vein  is  technically  never  applied  to  min- 
erals, but  only  to  metals;  and  that 
2G6  the  term  mine,  *when  understood 
scientifically,  embraces  an  indefinite 
number  of  strata.  What  is  their  bearing 
on  this  case?  The  point  for  the  decision 
of  the  court,  is  not  the  technical,  but  the 
legal,  iniport  of  the  terms,  in  the  adjudged 
cases.  This  only  can  be  brought  to  bear 
upon  the  question.  If  the  term  vein  is 
used  by  the  court,  as  synonimous  with 
seam  or  stratum,  the  word  must  be  received 
in  the  sense  in  which  they  used  it,  although 
it  may  not  be  correct  in  technical  lan- 
guage. 

But  the  authority  of  these  writers  is 
not  admitted.  A  court  may  with  propri- 
ety receive  information  upon  questions 
connected  with  science  and  trade,  from 
persons  conversant  with  them;  but  it  must 
be  derived  from  their  testimony,  and  not 
from  their  writings.  Such  was  the  mode 
adopted  in  Clavenng  v.  Clavering.  Works 
of  this  nature,  are  not  like  general  histo- 
ries, to  which  it  is  conceded  that  courts 
may  sometimes  have  recourse.  But  this  is 
onlv  as  to  matters  relating  to  the  country 
at  large,  and  never  upon  questions  of  pri- 
vate right,  or  as  to  particular  customs. 
Camden's  Britannia,  a  work  of  great  au- 
thority, was  rejected  upon  a  question  some- 
what like  this.(g) 

As  little  support  can  the  appellees  re- 
ceive from  domestic  precedents.  The  case 
of  Findlay  v.  Smith,  which  was  cited  as 
running  upon  all  fours,  is  surely  very  un- 
like the  present.  The  majority  of  the  court 
who  decided  it,  expressly  found  the  deci- 
sion, not  upon  common  law  principles,  but 
upon  the  rights  conferred  on  the  widow 
by  the  will,  which  laid  her  under  no  restric- 
tions. In  addition  to  which,  it  was  ad- 
mitted that  the  saline  mineral  was 
inexhaustible;  and  there  being  no  restriction 
upon  the  use  of  that,  the  right  to  use  the 
fuel  was  co-extensive. 

The  case  of  tenants  in  common,  who  are 
owners  of  the  inheritance  in  coal  mines, 
has  as  little  application.  The  subject  is, 
from  its  nature,  incapable  of  partition;  and 
if  one  tenant,  through  folly  or  obstinacy, 
will  not  contribute  to  the  expense  of  the 
works,  the  other  who  is  willin|:  to 
267  *encounter  it,  should  be  permitted 
to  derive  a  profit  from  them. 

As  to  the  argument  derived  from  the 
absence  of  British  decisions  (from  which 
it  is  inferred,  that  the  right  claimed  by  the 
appellees,  was  never  disputed,)  it  may, 
upon  the  same  ground,  and  with  the  same 
propriety,  be  urged,  that  such  a  pretension 
as  theirs,  was  never  before  advanced.  If 
the  law  upon  this  subject,  had  been  so  well 
settled  as  not  to  admit  a  dispute,  it  is  a 
little  remarkable,  that  the  case  of  Stough- 
ton V.  Lee,  should  have  been  sent  from  the 


iM)  Philips'  law  of  evidence,  320. 
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court  of  chancery,  to  the  court  of  common 
pleas,  at  this  late  period,  to  determine,  not 
merely  the  extent  of  the  widow's  right  to 
work  mines,  but  whether  she  had  any 
right  at  all;  and  this  too,  in  a  country  in 
which  collieries  have  been  in  vigorous  op- 
eration for  many  centuries. 

The  case  of  Gibson  v.  Smith,(h)  is  a 
decisive  answer  to  the  statement,  that  a 
coal  mine  cannot  be  exhausted,  and  that 
the  reversioner  sustains  no  injury,  but  on 
the  contrary,  derives  a  benefit,  from  the 
unlimited  working  of  it.  It  decides  that  a 
mere  threat  to  commit  waste  in  a  colliery, 
is  sufficient  to  warrant  the  interposition  of 
the  court;  and  this  too,  in  a  case  in  which 
it  never  interferes,  but  upon  the  ground  of 
irreparable  injury.  A.nd  it  must  be  mani- 
fest, that  whether  the  mine  can  be  ex- 
hausted or  not,  the  more  it  is  worked,  the 
greater  must  be  the  labor  necessary,  and 
of  course  the  expense. 

Ledbetter*s  deposition,  to  which  so  much 
importance  has  been  attached,  proves  at 
most,  only  what  the  colliers  in  some  parts 
of  England,  in  common  parlance,  under- 
stood by  the  term  mine.  But,  even  as  to 
this  point,  it  is  not  explicit,  but'  affords 
only  his  opinion.  But  had  it  been  explicit, 
it  is  short  of  the  evidence  upon  which  the 
case  of  Claviering  v.  Clavering  was  decided, 
and  which  went  to  shew  the  usage  as 
to  tenants,  for  life  or  years,  of  collieries. 

Whatever    restrictions    the    law    imposes 

upon    conventional    tenants,   as   to    whom 

the  reversioner  has  a  right  to  impose 

268      *his  terms,  are,  a  fortiori,  applicable 

to  a  tenant  in  dower,  who  comes  to 

her  estate  by  act  of  law. 

December  19.— JUDGE  BROOKE,  de- 
livered the  opinion  of  the  court,  that  the 
decree  should  be  affirmed.* 


Jonetv.  Lucat. 

January,  1828. 

I>eposltlofls-Objectloa0— Wheo  They  Should  Be  M«le.t 

—Where,  on  a  trial  at  law.  a  ceposition  is  intro- 
duced, taken  regularly  under  a  commission,  and 
an  objection  is  made  to  some  of  the  questions  as 
leading  questions,  the  court  cannot  suppress  the 
improper  questions  and  answers,  after  the  jury  is 
sworn;  but  the  objection  should  be  made  to  the 
court  before  the  jury  is  sworn,  and  the  improper 
questions  and  answers  suppressed. 


(h)  2  Atk.  188. 

*JUDGE  Qreen  did  not  sit  in  this  cause. 

tDeposltloii«~ObJectione— Wheo    They  5bonld    Be 

Made.— In  Electric  Supply,  etc.. Co.  v.  Consolidated 
Lifirht,  etc.,  Co..  42  W.  Va.  584.  26  S.  E.  Ret.  188.  it  is 
said:  "One  assigrnment  of  error  is  that  the  court 
allowed  the  plaintiff  to  read  a  deposition  of  a  wit- 
ness whose  deposition  had  already  been  taken, 
the  objection  being  that  no  leave  of  court  was 
firiven  to  retake  the  deposition:  but  this  objection 
ouffht  to  have  been  made  the  ground  of  an  excep- 
tion before  the  trial,  and  not  first  made  when 
offered  at  the  trial.  This  would  work  a  surprise. 
Dickinson  v.  Clarke,  6  W.  Va.  280:  Jones  y.  Lucas.  1 
Rand.  (Va.)  268:  Foster  v.  Sutton.  4  Hen.  &  M.  401: 
Lonjr  V.  Ferine.  41  W.  Va.  814,28  S.  E.  Rep.  611: 
Peshine  v.  Shepperson.  17  GratL  472:  Bart.  Ch.  Prac. 
788:  Bart  Law  Prac.  489;  Doane  v.  Glenn.  21  Wall. 
86.  It  was  held  that  where  objections  do  not  go  to 
the  testimony  of  the  witness,  but  to  defects  which 
might  have  been  obviated  by  retaking,  the  objec- 
tion made  at  the  trial  will  not  be  heard.  Such  ob- 
jections should  be  noted  when  the  deposition  is 
being  taken,  or  be  presented  by  motion  to  suppress.*' 
For  further  information  on  this  subject,  see  mono- 
graphic fwte  on  "Depositions"  appended  to  Field  v. 
Brown,  24  Qratt.  74. 


Lucas  brought  an  action  of  trespass  on 
the  case,  in  the  superior  court  of  Mecklen- 
burg county,  against  Jones,  for  a  fraud  in 
selling  him  an  unsound  negro.  At  the  trial, 
the  plaintiff  offered  in  evidence,  the  depo- 
sition of  Amy  B.  Jones,  taken  under  a 
commission.  The  defendant  moved  the 
court  to  exclude  from  the  jury,  certain 
answers  contained  in  the  deposition,  to 
questions  which  were  leading  ones.  The 
court  overruled  the  motion,  and  permitted 
the  answers  in  question  to  go  to  the  jury; 
to  which  opinion  the  defendant  excepted. 
A  verdict  was  rendered  for  the  plaintiff, 
and  judgment  accordingly.  The  defendant 
appealed  to  this  court. 

The    case   was   submitted   without    argfu- 
ment. 
269  *January  21.— JUDGE  BROOKE,* 

delivered   the   opinion    of   the    court. 

The  court  is  of  opinion,  that  the  objec- 
tions taken  in  the  bill  of  exceptions, 
to  the  deposition  referred  to,  came  too 
late.  Although  the  questions  were  leading 
questions,  calculated  to  inform  the  witness 
of  the  answers  expected  by  the  party  pro- 
pounding them,  and  therefore  improper; 
yet,  after  the  jury  were  sworn,  it  would 
have  been  irregular  to  suppress  the  deposi- 
tion, there  being  no  objection  to  the  com- 
petency of  the  witness.  Before  the  jury 
were  sworn,  on  motion,  the  questions  and 
answers  objected  to  ought  to  have  been 
suppressed  by  the  court.  Afterwards,  and 
upon  the  trial,  the  objections  could  only 
go  to  the  credit  of  the  witness.  The  judg- 
ment is,  therefore,  to  be  affirmed. 


Triplett  v.  Micou. 

January,  1828. 

Joint  Bond— Verdict  on-  -Sufficiency  of. t— Where  a  suit 
is  brought  airainst  two  persons  on  a  bond  executed 
by  both,  and  it  abates  as  to  one  by  his  death:  a 
verdict  flndinff  only  that  the  surviving  defendant 
hath  not  paid  the  debt,  is  bad.  and  a  new  trial  mast 
be  awarded. 

John  Micou,  as  agent  for,  and  suing  for 
the  benefit  of,  Judith  Matthews,  brought  a 
suit  in  Henrico  superior  court,  against 
Daniel  and  Philip  Triplett,  on  a  bond  ex- 
ecuted by  them  in  the  penalty  of  $360,  and 
conditioned  to  pay  half  that  sum,  and  to 
return    two    negro    men,    which    had    been 

hired,  well-clothed.  The  declaration 
270        in  its  commencement,  *describes  the 

action  to  be  "a  plea  of  breach  of 
covenant."  It  then  states  that  the  said 
Tripletts,  by  their  writing  obligatory,  cov- 
enanted and  agreed,  for  the  hire  of  two 
negro  men,  to  pay  to  the  said  Miccu  $360, 
to  be  discharged  by  $180,  and  to  return 
the  negroes  well  clothed.  It  concludes 
thus,  "and  the  baid  Micou,  in  fact  saith,. 
that  the  said  Tripletts,  although  often  re- 
quired, did  not  pay  to  him  the  said  Micou, 
the  sum  of  $180,  on  or  before  the  first  of 
January,  1818,  or  return  the  said  negroes 
well  clothed,  as  he  stipulated  to  do;  but  his 
said  undertaking  to  perform  constantly  re- 
fused, and  still  doth  refuse;  wherefore,  an 
action  hath  accrued  to  the  said  Micou   to 


*  Judge  CABEiiL  absent 

tSee  monographic  note  on  "Bonds**  appended  to 
Ward  V.  Churn,  18  Gratt  eoi. 
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have  of  the  said  Tr'pletts,  the  penalty  of 
$360,  and  damages  $  ,  and  therefore 

he  sues." 

The  suit  abated  as  to  Daniel  Triplett  by 
his  death,  and  the  appearance  bail  of  the 
sun'iving  defendant  pleaded  payment. 

On  the  trial,  the  jury  found  a  verdict 
to  the  following  effect:  "that  the  surviv- 
ing defendant  hath  not  paid  to  the  plaintiff 
the  debt  in  the  declaration  mentioned,  as 
the  plaintiff  by  replying  hath  alleged;  and 
they  do  allow  on  the  said  debt,  interest 
from  the  first  day  of  January,  1818,  till 
paid." 

The  court  gave  judgment  for  $360  and 
costs,  to  be  discharged  by  the  payment  of 
$isn  with  interest,  fee.  and  the  defendant 
Philip  Triplett  obtained  a  supersedeas. 

Nicholas,  for  the  appellant. 

Selden,  for  the  appellee. 

Two  objections  were  made  by  the  coun- 
sel for  the  appellant:  1.  That  the  declara- 
tion is  in  covenant,  and  the  proceedings  in 
debt:  That  part  of  the  c'emand. which  re- 
lates to  returning  the  negroes  well  clothed, 
dearly  belongs  to  covenant,  and  not  debt. 
But  the  judgment  is  for  the  penalty.  This 
can   only  be    applicable    to    an    action    of 

debt. 
271         ♦2.  The  verdict  only  finds,  that  the 
surviving    defendant    did    not    pay, 
without  saying  any  thing  of  the  deceased 
defendant,  (a) 

For  the  appellee,  it  was  said,  that  the 
declaration,  tho'  informal,  was  good  aftef 
verdict.  The  character  of  the  action  is 
not  fixed  by  the  conclusion  of  the  declara- 
tion, but  by  its  general  frame  and  struc- 
ture. The  averment  of  the  breach  relates 
to  both  the  defendants.  If  the  breach  is 
co-;extensive  with  the  condition  of  the  bond, 
it  is  sufficient.  Payment  is  a  good  plea  in 
covenant. (b)  None  of  the  cases  support 
the  objection  to  the  verdict. 

January  18.— JUDGE  BROOKE,  deliv- 
ered the  opinion  of  the  court:* 

The  declaration  in  this  case  alleges,  that 
both  of  the  defendants  covenanted  to  pav 
the  money  and  return  the  negroes  well- 
clothed.  The  suit  abated,  as  to  one  of  the 
defendants,  and  the  sppearance  bail  of  the 
other  defendant  pleaded  payment;  to  which 
there  was  a  general  replication.  The  ver- 
dict finds,  that  the  surviving  defendant 
hath  not  paid  the  debt  in  the  declaration 
mentioned.  Passing  by  the  objection,  that 
the  verdict  does  not  respond  to  the  cnarge 
for  clothing,  (it  being  most  beneficial  to 
the  appellant,)  the  court  is  of  opinion,  that 
it  is  defective  in  thi>,  that  it  does  not  neg- 
ative the  payment  of  the  money  by  the  de- 
ceased defendant,  which,  upon  the  plea, 
was  within  the  issue.  The  judgment  is 
therefore  reversed;  and  this  court  proceed- 
ing, &c.  a  new  trial  is  awarded,  and  the 
cause  sent  back  for  further  proceedings 
to  be  had  therein. 


,  (a)  See  tbe  cases  of  Buckner  and  wife  y.  Blair.  2 
Munf.  386:  Green  v.  Dulany ,  2.Munf .  618:  Norvell  v. 
Hndglng,  4  Munf.  490. 

(b)  Hunnlcuts  V.  Carslcy  t  H.  &  M.  158:  Ham  mitt 
▼•  BnUetfs  ez'ors.  1  Call.  bVT. 

•Jinjoi  Cawsll  absent. 
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*Bag:w6ll  V.  Babe. 

January,  1828. 

Alieo  encny-PlMof-What  Must  Be  Stated  in.t-iD  a 

plea  of  alien  enemy,  it  is  necessary  for  tbe  de- 
fendant to  nefiratlve  or  affirm  all  tbe  facts,  tbat 
are  required  to  bar  tbe  plaintiff's  action. 

3uM— Same— Same.— Therefore,  in  snob  a  plea,  it  is 
necessary  for  tbe  defendant  to  state,  not  only 
tbat  tbe  plaintiff  was  an  alien  enemy,  but  also 
tbat  be  bad  not  tbe  license  of  tbe  firorernment  to 
remain  In  tbe  country. 

Sane— Sane— Sane.— It  is  furtber  necessary,  durlnir 
tbe  war  of  1812.  for  tbe  plea  to  affirm  tbat  tbe 
plaintiff  bad  been  ordered  off  by  tbe  executive  of 
tbe  United  States:  as.  by  virtue  of  an  act  of  Con- 
gress, .an  alien  enemy  is  permitted  to  remain  in 
tbe  country,  until  be  is  ordered  to  depart  by  tbe 
executive. 

This  was  an  action  of  assault  and  bat- 
tery brought  in  the  county  court  of  Acco- 
mack, by  George  Babe  against  Charles 
Bagwell. 

The  declaration  is  in  the  usual  form. 
The  defendant  filed  two  pleas:  First,  "that 
he,  the  said  George,  at  the  time  of  issuing 
the  original  writ  of  him,  the  said  George, 
in  this  cause,  was  a  subject  of  the  King  of 
Great  Britain,  then  waging  and  carrying 
on  war  against  this  state,  and  the  citizens 
thereof;  and  this,  he  the  said  Charles  is 
ready  to  verify." 

The  second  plea  is,  that  as  to  the  com- 
ing with  force  and  arms,  and  also  as  to 
the  battery  and  wounding  aforesaid  of  him 
the  said  George,  the  said  Charles  is  not 
guilty;  and  as  to  the  residue  of  the  tres- 
pass, assault  and  imprisonment,  that  he  the 
said  Charles  was  duly  commissioned  lieu- 
tenant colonel  commandant  of  the  99th 
regiment  of  militia  in  the  county  of  Acco- 
mack; and  the  said  George  Babe  being  a 
subject  of  the  King  of  Great  Britain,  then 
at  war  with  the  United  States,  and  the  said 
George  Babe  not  having  become  a  citizen 
of  the  United  States,  "and  being  a  suspi- 
cious man,  who  the  said  Charles  Bagwell 
judged  would  have  carried  information  of 
the  military  strength  of  his  regiment  to 
the  enemy,  at  that  time  hovering  on  and 
near  to  the  limits  of  the  said  99th 
273  *regiment,  the  said  Charles,  by  vir- 
tue of  his  authrrity  as  commanding 
the  said  regiment,  gently  laid  his  hands 
upon  the  said  George,  and  arrested  him, 
and  took  his  body  in  custody  and  detained 
him  in  execution,  until  he  was  discharged; 
which  is  the  residue  of  the  trespass,  as- 
sault, and  imprisonment  aforesaid,  &c." 

The  plaintiff  demurred  to  the  first  plea, 
and  concludes  his  demurrer  by  saying 
*  and  for  cause  of  demurring  in  law  to  the 
said  plea,  the  said  George  Babe  sheweth 
to  the  court  here  the  cause  following,  to 
wit:  that  long  before  ♦he  declaration  of 
the  present  war  bet\veen  the  United  States 
of  America,  and  the  Kingdom  of  Great 
Britain,  viz:  in  the  year  ,  he  the  said 

George,  migrated  from  the  Kingdom  of 
Great  Britain  aforesaid,  to  the  United 
States  of  America;  and  has  constantly  re- 
sided in  the  United  States  of  America 
since  that  time  to  the  present  day;  and  this 
he  is  ready  to  verify. 

As  to  the  second  plea,  the  plaintiff  re- 
plied, that  the  said  Charles  did  not  arrest 
and  imprison  the  said  George,  for  the  cause 


tTbe  principal  case  in  cited  In  Ex  parte  William 
A.  Quarrler.  2  W.  Va.  671. 
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and  in  the  manner,  as  he  in  pleading  hath 
above  alleged. 

The  defendant  joined  in  demurrer  to  the 
first  plea,  and  joined  issue  on  the  replica- 
tion to  the  second  plea. 

On  the  trial  of  the  issue  in  fact,  the  jury- 
found  a  verdict  for  $225  damages;  and  the 
court  sustained  the  demurrer  to  the  plea 
of  alien  enemy.  The  court  gave  judgment 
accordingly  for  the  plaintiff,  and  the  de- 
fendant appealed  to  the  superior  court  of 
law  for  the  county  of  Accomack. 

The  superior  court  affirmed  the  judg- 
ment of  the  county  court;  and  the  defend- 
ant appealed  to  this  court. 

Nicholas,  for  the  appellant. 

Leigh  and  Upsher,  for  the  appellee. 

274  *It  was  contended  for  the  appel- 
lant, that  the  court  erred  in  sustain- 
ing the  demurrer.  The  plea  of  alien  enemy 
is  a  good  and  valid  defence.  The  demurrer 
is  a  general  one,  and  therefore  no  excep- 
tion can  be  taken  to  the  form  of  the  plea. 
But  the  demurrer  itself  is  irregular,  be- 
cause it  brings  forward  a  new  matter  of 
fact,  viz:  that  the  plaintiff  was  commorant 
in  this  country  before  the  war;  which  is 
wholly  incompatible  with  the  idea  of  a 
demurrer.  But,  even  if  this  fact  were  reg- 
ularly pleaded,  it  could  afford  no  protec- 
tion to  the  plaintiff,  from  arrest.  As  an 
alien  enemy  he  is  liable  to  arrest,  unless 
he  is  protected  by  a  safe  conduct,(a)  and 
without  it,  he  will  not  be  protected. (b) 
When  a  plaintiff,  by  his  replication,  means 
to  rely  on  a  special  license  to  remain  in  the 
country,  he  ought  to  allege  that  fact  spe- 
cially, (c)  He  ought  to  have  replied  that 
fact,  instead  of  demurring. 

The  counsel  for  the  appellee  admitted 
that  the  plea  of  alien  enemy  applies  to  all 
sorts  of  actions,  whether  real,  personal,  or 
mixed ;(d)  but,  an  alien  enemy  coming  into 
the  commonwealth  under  a  safe  conduct, 
may  maintain  a  personal  action;  or,  if  he 
come  hither  by  license  of  government,  and 
live  under  its  protection,  and  war  after- 
wards break  out,  he  may  maintain  such  ac- 
tion; otherwise,  if  he  be  commorant  in  liis 
own  country. (e)  By  license,  is  not  meant 
an  express  license  in  each  individual  case; 
but  general  permission. (f)  If  this  be  not 
doubted  in  England,  much  less  can  it  be 
doubted  here,  where  our  laws,  state,  and 
federal,  give  aliens  in  time  of  peace,  not 
only  permission  to  come  to  our  country, 
but  an  invitation  to  come,  and  promise 
them  the  utmost  favor. 

It  was  formerly  a  question,  whether  the 

plaintiff  must   set  forth,  in  his  replication 

to  the  plea  of  alien  enemy,  the  facts  which 

entitled  him,  though  an  alien  enemy 

275  born,    to    *sue;    or   whether   the    de- 
fendant must,  in  his  plea,  set  forth 

all  the  facts  which  negative  the  plaintiff's 
right  to  sue.  But  it  is  now  settled,  that  in 
such  case,  the  defendant  must  plead  all 
the  facts  that  negative,  and  the  plaintiff  is 
not  driven  to  reply  the  facts  that  sustain 


his  right  of  suing. (g)  "The  plea"  (says 
Lord  Kenyon,)  "must  negative  every  pre- 
sumption, that  can  arise  in  favor  of  the 
plaintiff's  right  to  sue;  as,  that  he  came 
without  a  safe  conduct,  &c." 

The  coming  without  safe  conduct,  is  put 
for  illustration;  the  plea,  for  the  same  rea- 
son, should  state  that  the  alien  came,  and 
remains  without  license  or  permission;  and 
so  the  approved  form  of  pleading  alien 
enemy,  is,  that  the  plaintiff  came  into  the 
country,  and  still  remains,  without  letters 
of  safe  conduct,  and  without  license  or 
permission;  or,  that  he  is  living  out  of  the 
commonw^ealth,  in  his  own  country,  ad- 
hering to  the  enemy. (h) 

The  plea  in  this  case,  therefore,  is 
clearly  naught.  It  only  states,  that  the 
plaintiff  was  a  subject  of  the  King  of  Great 
Britain,  and  an  alien  enemy,  that  nation 
being  then  at  war  with  our's;  without  stat- 
ing, that  he  came  and  remained  here  w^ith- 
out  a  safe  conduct,  and  without  license  or 
permission,  or  that  he  was  commorant  in 
his  own   country,  adhering  to  our  enemy. 

The  demurrer  to  the  plea  is  general, 
though  it  affect  to  set  forth  a  special  cause; 
which,  however,  exactly  indicates  the  de- 
fect of  the  plea. 

January  25.— JUDGE  BROOKE,  deliv- 
ered the  opinion  of  the  court. 

The  court  is  of  opinion,  that  the  superior 
court  correctly  sustained  the  demurrer  of 
the  plaintiff,  to  the  first  plea  of  the  de- 
fendant. Since  the  consequences  of 
276  war  have  *been  greatly  mitigated, 
especially  as  to  non-combatants,  the 
decisions  of  courts  against  alien  enemies, 
have  been  less  rigid.  In  the  case  of  Clarke 
v.  Morey,(i)  the  cases  have  been  well  re- 
viewed. The  plea  in  the  case  before  the 
court,  does  not  negative  nor  affirm  all  the 
facts,  that  were  necessary  to  bar  the  plain- 
tiff's action.  It  does  not  negative  the  li- 
cense of  the  plaintiff  to  remain  in  the 
country,  by  virtue  of  the  act  of  Congress, 
entitled,  an  act  respecting  alien  enemies; 
uor  does  it  affirm,  that  he  had  been  or- 
dered off  by  the  executive  of  the  United 
States,  in  pursuance  of  that  act.  Until 
such  order,  the  act  gives  permission  to  the 
alien  to  remain,  though  his  sovereign  be 
at  war  with  us.  The  other  issues  being 
found  for  the  plaintiff,  the  judgment  is  to 
be  affirmed. 


(a)  1  Bac.  Abr.  139. 

(b)  Wills  V.  Williams.  1  Ld.  Raymond,  282. 

(c)  1  Chltty's  Plead.  560. 

(d)  Co.  Lltt  128. 

(e)  Wills  V.  Williams.  I  Salk.  45:  1  Ld.  Raym.  282. 

(f)  Daublsrny  v.  Davallon,  2  Anstr.  407. 


277      *Langv.  Lewis's  Administrator. 
The  Sanne  v.  The  8anne. 
January.  1828. 
Pieadlnff— Denurrer  and  Replication  to  Plea.*— It  is 


(flf)  1  Chltt  Plead.  238:  Casseres  v.  Bell.  8  T.  R.  160. 

(to)  2  Chltt.  Plead.  425.  6. 

(I)  10  Johns.  Rep. 

*Pleadinff— Demurrer  and  Replication  to  Plea.— The 

plaintiff  can  make  one  answer,  either  of  law  or  of 
fact,  but  no  more,  to  each  plea.  Chesapeake,  etc.. 
R.  Co.  V.  Am.  Exch.  Bank.  92  Va.  498,  28  S.  E.  Rep.  935, 
citing  principal  case  as  authority.  Bat,  to  escape 
this  inconvenience  in  the  replication  and  sabse- 
quent  staves  of  the  pleading,  the  practice  is  to 
demur,  if  the  party  desires  to  do  so,  and  if  the  de- 
murrer be  overruled,  to  obtain  leave  from  the 
court  (which  is  granted  as  a  matter  of  coarse)  to 
withdraw  the  demurrer,  and  then  to  answer  in 
point  of  fact:  but  if  the  demurrer  is  not  withdrawn, 
no  further  answer  can  be  made,  and  the  court 
mustfirlve  Judgment  in  favor  of  the  defendant  on 
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error  for  a  plaintiff  to  reply  and  demnr  to  tbe 
Kameplea. 
-Plea 


of  Psymeiit— R«pllcatloa  to— What  it 
MiMt  Aver— A  replication  by  the  administrator  of 
asQrvirinff  partner,  to  a  plea  of  payment,  must 
aver  that  the  debt  had  not  been  paid  to  the  de- 
ceased partner.  A  mere  averment  that  the  debt 
had  not  been  paid  to  the  snrvivinff  partner  will 
DOt  be  snfficient. 

Sdre  Facias— Averments.— A  writ  of  scire  facias 
need  not  set  forth  what  ffoods.  lands.  Ac.  have 
been  acquired  by  the  defendant,  since  the  date  of 
the  judgment. 

Suae-Traaafer  of  Oooda  to  Sbeiiff-Blfect.— It  is  not 
a  rood  plea  to  a  scire  facias,  that  the  defendant 
bad  transferred,  conveyed.  Ac-  to  the  sheriff, 
roods  and  chattels,  lands.  Ac  according  to  the 
act  of  Assembly,  to  a  greater  value.  Ac.  and  that 
no  proceedings  had  been  had  under  the  act  of 
Assembly,  against  the  said  lands.  Ac 

SssM-Traaafer  of  DebU  to  Sheriff— A veroieiiU.— Nor 
Is  it  a  good  plea  that  the  defendant  had  trans- 
ferred, in  like  manner,  various  debts.  A&c  and  that 
ibe  proceedings  prescribed  by  the  act  of  Assembly, 
±c  to  recover  such  debts,  had  not  been  had. 

These  were  two  writs  of  scire  facias  is- 
sued from  the  superior  court  of  law  of 
James  City  county,  in  the  name  of  the  ad- 
ministrator of  Georf^e  Lewis  against 
George  Lang,  to  revive  two  judgments 
obtained  by  Z.  Litchfield  and  George  Lewis 
against  the  said  Lang. 

After  the  rendition  of  the  original  judg- 
ment, Z.  Litchfield,  one  of  the  plaintiffs, 
died;  and  on  motion  to  the  court,  suggest- 
ing his  death,  it  was  ordered  that  an  exe- 
cution should  issue,  in  the*  name  of  Lewis, 
the  surviving  plaintiff.  A  ca.  sa.  was  ac- 
cordingly issued  and  served  upon  Lang, 
who  took  the  oath  of  insolvency,  and  was 
thereupon  discharged. 

George  Lewis  died,  and  Thomas  James 
was  appointed  his  administrator;  who  sued 
out  the  two  writs  of  scire  facias  above-men- 
tioned, suggesting,  that  since  the  discharge 
of  the  said  George  Lang,  divers  lands,  ten- 
ements, goods  and  chattels,  had  been  ac- 
quired by,  or  come  to  the  possession  of, 

the  said  George  Lang. 
2TH         *The  defendant  pleaded  four  pleas. 
1.  No  such  record. 

2.  That  he  transferred,  conveyed,  &c. 
goods  and  chattels,  rights  and  credits, 
Isnds,  &c.  according  to  the  act  of  Assem- 
bly, to  a  value  greater,  &c.  and  that  no 
proceedings  had  been  had,  according  to  the 
act  of  Assembly,  against  the  said  lands, 
&^c. 

3.  That  he  conveyed,  transferred,  &c. 
according  to  law,  various  debts,  &c.  and 
that  the  proceedings  prescribed  by  the  act 
of  Assembly,  &c.  to  recover  such  debts, 
had  not  been  had. 

4.  That  he  had  paid  the  debt.  In  one  of 
the  cases,  the  defendant  avers  that  he  had 
paid  the  said  debt,  to  the  said  George 
Lewis;  in  the  other,  he  avers  that  he  had 
paid  the  debt  generally. 

To  these  pleas,  the  plaintiff  filed  replica- 
tions and  demurrers. 

1.  To  the  first  plea,  he  replied  that  there 
^as  no  such  a  record. 

2.  To  the  second  plea,  he  demurred  spe- 
cially, and  assigned  the  following  causes  of 
oemurrer:  1.  That  the  plaintiff  was  not 
bcund  to  proceed  against  the  lands,  tene- 
ments and  effect*?,  if  anv  transferred  by  the 
»aid  George  Lang     2.  That  the  plaintiff  was 


ibe  issue  raised  by  the  plea.  Chesapeake,  etc..  R 
9>  T-  Am.  Exch.  Bank.  08  Va.  498.  23  ft.  E.  Rep.  Offi, 
clUnr  Magvort  v.  Hansbarger.  8  Lei^h  582.  and  4 
Min.  Inst- 1187. 


not  bound  to  summon  the  persons,  if  any, 
owing  debts.  3.  That  the  said  plea  is 
Qouble.  4.  That  the  said  plea  does  not 
aver,  that  there  were  lands  and  effects,  and 
debts  owing.  5.  That  the  said  plea  is  in 
other  respects,  uncertain,  informal,  and 
insufficient. 

The  plaintiff  also  replied  to  the  same 
plea,  that  there  were  not  lands,  tenements, 
and  effects,  sufficient  in  value,  to  satisfy 
his  said  debt,  so  transferred  by  the  said 
defendant;  and  put  himself  upon  the  coun- 
try. 

3.  To  the  third  plea,  the  plaintiff  replied, 
that  there  were  not  lands  and  tenements, 
goods  and  effects,  and  debts  owing,  and 
sufficient  in  value  to  satisfy  his  debts,  so 
assigned  and  transferred  by  the  said  de- 
fendant, as  in  his  said  plea  he  avers; 
and    of    this    he    put    himself    upon    the 

country. 

279  *To  this  plea,  the  plaintiff  also  de- 
murred generally. 

4.  The  plaintiff  replied  to  the  fourth  plea, 
that  the  defendant  did  not  pay  George 
Lewis  his  testator,  the  sum  recovered;  and 
concluded  to  the  country. 

The  defendant  joined  in  the  demurrers; 
and  it  is  stated  on  the  record,  that  issues 
were  joined  on  the  replications. 

The  court  gave  judgment,  that  the  pleas 
of  the  defendant,  were  good  in  law,  and 
overruled   the    demurrers   of   the   plaintiff. 

The  issue  "no  such  record,"  was  decided 
by  the  court  on  inspection,  and  adjudged 
in  favor  of  the  plaintiff. 

On  the  three  other  pleas,  a  jury  was 
impanelled,  and  found  a  verdict  in  these 
words:  "We  of  the  jury,  find  for  the 
plaintiff,  the  debt,  damages  and  costs,  in 
the  writ  of  scire  facias  mentioned,  and  his 
costs  in  this  behalf,  expended." 

The  court  gave  judgment,  "that  the 
plaintiff  may  have  execution  against  the 
defendant,"  for  the  debt,  &c.  and  the  de- 
fendant appealed  to  this  court. 

Wickham,  for  the  appellant. 

Upsher,  for  the  appellee. 

The  counsel  for  the  appellant  relied  on 
the  following  points: 

1.  That  the  writ  of  scire  facias  was  de- 
fective, in  not  setting  forth  what  goods, 
&c.  lands,  &c.  had  been  acquired  by  the 
defendant,  after  the  date  of  the  judgment. 

2.  That  the  judgment  of  the  court  was 
right,  on  the  plaintiff's  demurrer  to  the 
second   and   third   pleas   of   the   defendant. 

3.  That  judgment  having  been  given  for 
the  defendant  on  these  demurrers,  that 
judgment  should  have  been  absolute  for 
the  defendant,  and  that  the  court  should 
not  have  gone  on  to  try  the  replications 
tendered    by    the    plaintiff   to    these    pleas, 

the    plaintiff   having   no    right,   after 

280  *demurring,    to     reply   to    the    same 
pleas,   and    tender   an   issue  both    in 

fact  and  law;  the  right  of  filing  several 
pleas  being  given  to  the  defendant,  and  not 
to  the  plaintiff. 

4.  That  the  defendant,  not  having  joined 
issue,  no  trial  could  be  had.  The  state- 
ment on  the  record,  that  "issues  being 
joined,  &c."  is  not  sufficient. 

5.  That  the  replication  to  the  fourth  plea, 
of  payment  generally,  was  defective,  as  it 


105 


I  RAND. 


VlKGINIA  RBPORTS,  AKKOTATBD. 


281-283 


only    stated    that    the    debt    had    not    been 
paid,  to  the  plaintiff's  testator. 

6.  That  the  verdict  was  not  good,  as  it 
did  not  find  what  lands,  &c.  soods,  &c.  had 
been  acquired  by  the  defendant,  since  his 
discharge. 

7.  That  the  judgment  was  erroneous  in 
awarding  execution  against  the  defendant 
generally,  instead  of  awarding  it  against 
after  acquired  lands,  &c.  ^oods,  &c. 

On  the  part  of  the  appellee,  it  was  said, 
that  as  to  the  first  objection,  the  mode 
pursued  was  the  most  convenient,  and  that 
no  principle  or  precedent  required  an  ex- 
act statement  of  the  after-acquired  lands, 
in  the  scire  facias;  that  it  was  impossible 
to  ascertain  at  what  time  personal  prop- 
erty was  acquired;  and  as  to  real,  the  title 
papers  being  all  in  the  hands  of  the  defend- 
ant, he  alone  could  know  the  date  of  its 
acquisition. 

As  to  the  demurrers  to  the  second  and 
third  pleas,  the  court  erred  in  over-ruling 
them,  as  the  pleas  presented  no  substan- 
tial bar  to  the  recovery  of  the  plaintiff. 

With  regard  to  the  union  of  demurrers 
with  replications  on  matters  of  fact,  it  is 
justified  by  the  spirit  of  the  law,  which  al- 
lows every  matter  of  law  or  fact  to  be 
pleaded.  The  same  reason  exists  in  the 
case  of  a  replication,  as  in  that  of  a  plea; 
and  this  court  have  already  decided,  that  a 
replication  in  chancery,  does  not  over-rule 
a  demurrer,  (a)  There  is  a  similiter  in  this 
case,  which  makes  a  complete  issue.  As  to 
the  fifth  objection,  the  fact  on  which  it  is 
founded  is  denied,  and  must  be  decided  by 

an  inspection  of  the  record. 
281  *The     verdict    is    quite     sufficient. 

It  is  a  general  one,  and  if  it  answers 
all  the  matters  put  in  issue,  it  is  good.  It 
negatives  all  the  facts  set  forth  by  the  de- 
fendant in  his  defence. 

The  seventh  objection  is  founded  on  an 
erroneous  impression,  that  the  judgment 
warrants  the  issuing  of  a  capias  ad  satis- 
faciendum against  the  defendant.  The 
judgment  must  have  relation  to  the  scire 
facias;  and  that  writ  only  demands  execu- 
tion of  the  lands,  &c.  which  have  come  to 
the  possession  of  the  defendant,  since  the 
original  judgment. 

January  27.— JUDGE  BROOKE,  deliv- 
ered the  opinion  of  the  court,  in  both  cases. 

In  the  first  case: 

The  court  is  of  opinion,  that  the  superior 
court  erred  in  permitting  the  plaintiff  to 
reply  and  demur  to  the  same  pleas;  yet,  as 
these  pleas  allege  no  substantial  bar  to  the 
action,  and  the  issues  in  fact  being  all 
found  for  the  plaintiff,  the  judgment  is 
affirmed. 

In  the  second  case: 

The  court  would  also  affirm  the  judg- 
ment in  this  case,  for  the  reasons  assigned 
in  the  other  case,  but  the  replication  to  the 
plea  of  payment  which  is  general,  only 
negatives  the  payment  to  Lewis  the  sur- 
viving partner.  On  this  ground,  the  judg- 
ment is  reversed,  and  all  the  pleadings, 
except  the  pleas  of  payment  and  no  such 
record,  are  set  aside,  and  the  cause  is  re- 
manded for  further  proceedings,  and  a  new 
trial  awarded,  to  be  had  therein. 


282  "Harwell  v.  Bennett  and  Walker. 

January.  1828. 
mil-Dan—  erection— Inqatoition— Quashed  Statameiit 
of  Sheriff.*— Oo  the  trial  of  a  writ  of  ad  quod 
damnam  to  erect  a  mill  dam,  one  of  the  jurors 
who  alg-ned  the  Inqalsltion.  ffave  evidence,  ttiat 
the  sheriff  who  took  the  inqalsltion.  declared 
in  the  presence  of  himself  and  another  Juror, 
that  the  defendant  had  consented  to  the  erection 
of  the  mlllHlam.  In  consequence  of  which,  he  (tlie 
juror)  had  agreed  to  slsrn  the  inquisition;  this 
win  not  be  a  sufficient  reason  for  quashinir  tlie 
inquisition. 

This  was  a  writ  of  ad  quod  damnum 
issued  from  the  court  of  Mecklenburg 
county,  on  the  petition  of  Bennett  and 
Walker,  to  erect  a  dam  13  J-^  feet  high. 
Two  inquisitions  were  returned  and 
quashed.  A  third  writ  issued,  on  which 
an  inquisition  was  taken  and  returned,  fa- 
vourable to  the  petition. 

On  the  motion  of  James  Harwell,  he 
was  admitted  a  defendant,  and  opposed  the 
building  of  the  said  mill  and  dam. 

On  the  trial  of  this  writ  and  inquisition, 
the  defendant  introduced  Dennis  Roberts, 
one  of  the  jurors  who  signed  the  inquisi- 
tion, to  prove  that  the  sheriff,  before  whom 
the  inquisition  was  taken,  without  knowing 
the  opinion  of  the  witness,  said  that  the 
defendant  had  consented  for  the  dam  of 
the  petitioners  to  be  135^  feet  high:  that 
the  conversation  was  addressed  to  no 
particular  person,  and  took  place  when  the 
witness  and  James  Pully,  another  of  the 
jurors,  were  present:  that  in  consequence 
of  the  said  conversation  of  the  sheriff,  the 
witness  agreed  to  sign  the  inquisition; 
^\ithout  which  he  would  not  have  done  so, 
because  he  believes  that  the  mill-pond 
made  the  neighborhood  unhealthy;  and 
that  he  had  lived  on  the  head  of  the  pond 
for  four  or  five  years,  and  he  believed  it 
had  given  his  family  the  ague  and  fever. 

Upon  this  evidence,  the  county  court 
quashed  the  inquisition.  The  petitioners 
filed  a  bill  of  exceptions,  and  appealed  to 
the  superior  court  of  law. 

283  *The   superior   court   reversed   the 
decision    of    the    county    court,    and 

sent  the  cause  back  for  further  proceed- 
ings. 

From  this  judgment,  the  appellee  (Har- 
well) appealed  to  this  court. 

Gilmer  for  the  appellant,  contended  that 
the  county  court  did  right  in  quashing  the 
inquisition,  on  the  evidence  of  the  juror, 
and  that  the  superior  court  ought  not  to 
have  reversed  that  decision.  He  referred 
to  the  cases  of  Anderson  v.  Fox,(a)  and 
Cochran  v.  Street,(b)  to  shew  that  such 
evidence  as  this,  is  sufficient  to  set  aside  a 
verdict. 

W.  Hay,  Junr.  contra.  The  evidence  is 
inadmissible.  It  would  afford  an  oppor- 
tunity for  tampering  with  a  jury,  if  one  or 
a  few  of  the  jurors  might  give  evidence, 
going  to  impeach  the  verdict.  In  Cochran 
V  Street,  a  majority  of  the  jurors  gave 
evidence  of  the  fact  which  vitiated  the 
verdict;  and  in  Price's  ex'rs.  y.  Fuqua's 
ex'rs.,(c)    the   evidence  of  two  jurors   was 


(a)  4  Munf .  466,  Eppes  v.  Baffley. 


*See  generally,  monographic  note  on  "Mills  and 
Milldams"  appended  to  Calhoun  v.  Palmer.  SGratt. 
88. 

(a)  2  H.  &  M.  249,  and  Judge  Roane's  opinion  lb. 
268. 

(b)  1  Wash.  79. 

(c)  1  H.  &  M.  885;  8  Bos.  &  Pull.  326. 
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rejected.  The  reason  is  as  strong  in  writs 
of  ad  quod  damnum,  as  in  other  cases.  As 
to  the  case  of  Anderson  v.  Fox,  there  were 
other  circumstances  to  corroborate  the 
testimony  of  the  jury-men. 

January  28. — ^The  court  affirmed  the  de- 
cision of  the  superior  court. 


284  ^Kinney's  Executors  v.  McClure. 

February,  1838. 
Chiacery  Prmctice— Recovery  of  Money  from  Attorney 
-Statute  of  Limitations.*— Tbe  act  of  Itmltatious  Is 
a  ffood  plea  to  a  suit  In  equity,  brought  to  recover 
money  collected  by  an  attorney  for  the  plaintiff, 
and  not  accounted  for  by  blm. 

This  was  an  appeal  from  the  Staunton 
chancery  court.  Many  points  were  made 
ill  the  argument;  but,  as  the  court  only  de- 
cided one  point,  viz.:  the  propriety  of  the 
plea  of  the  act  of  limitations,  this  report 
will  be  confined  to  that  part  of  the  subject. 

McClure,  as  surviving  partner  of  Hart, 
Miller,  &c.  filed  a  bill  against  Ann  Kin- 
ney, &c.  executors  of  Jacob  Kinney,  de- 
ceased, and  the  devisees  of  the  real  estate, 
U:  recover  a  sum  of  money  which  the  com- 
plainants had  put  into  the  hands  of  the 
said  Jacob  Kinney,  as  an  attorney,  to  col- 
lect; and  which,  they  alleged,  he  had  col- 
lected, and  failed  to  pay  over  to  the 
complainants.  The  bill  prays,  that  the  real 
estate  may  be  subjected  to  the  payment 
of  the  debt,  in  the  event  that  the  personal 
estate  should  not  be  sufficient. 

Two  receipts  are  exhibited,  signed  by 
Jacob  Kinney,  and  dated  in  1802,  in  these 
words:  "Received  Jacob  Swoope's  assump- 
sit for  351.  15s.  5d.  in  part  of  this  execu- 
tion;" and  the  other:  "Received  Jacob 
Swoope's  assumpsit  for  the  within  sum  of 
2S91.  4s.  7d.  in  full  of  the  within  execution." 

The  executors  disclaim  all  personal 
knowledge  of  the  transaction  stated  in  the 
bill,  but  admit  the  hand-writing  of  Jacob 
Kinney,  in  the  receipt  above  mentioned. 
They  contend,  however,  that  the  money 
ought  to  be  presumed  to  have  been  paid, 
as  it  was  improbable  that  their  testator 
should  have  retained  so  large  a  sum  of 
money,  from  180*>  until  1812,  (the  time  of 
the  testator's  death.)  They  also  plead  the 
act  of  limitations. 

285  *The  cause  was  sent  to  a  commis- 
sioner,  to    ascertain   the   amount   of 

the  plaintiff's  claim,  who  reported  3221.  5s. 
&d.  to  be  due. 

The  deposition  of  Jacob  Swoope  stated, 
that  he,  being  indebted  to  Kinnerly,  (the 
person  against  whom  McClure  &  (3o.  had 
obtained  judgment,  by  Jacob  Kinney,  their 
attorney,)  he  agreed  with  Jacob  Kinney, 
a£  agent  of  McClure  &  Co.  to  pay  about 
$1000  on  account  of  Kinnerly,  and  in  part 
satisfaction  of  the  judgment  which  Mc- 
Clure, Brydie  &  Co.  had  obtained  against 
the  said  Kinnerly;  that  Kinney  knowing 
the  affairs  of  Kinnerly  to  be  desperate, 
agreed  to  take  the  said  Swoope's  notes, 
payable  in  four  and  five  years,  without  in- 


*To  the  point  that  an  attorney  at  law  Is  entitled 
to  tbe  protection  of  the  statute  of  limitations,  the 
principal  ca.««e  is  cited  in  Williams  ▼.  Lewis,  5  Leiirh 
91. 

Sec  further,  monographic  note  on  'Limitation  of 
Actions"  appended  to  HerrinsTton  v.  Harkins.  1  Rob. 


terest;  that  the  said  notes  were  paid  when 
due,  &c. 

James  Bullock  deposed,  that,  in  the  year 
1810,  he  was  requested  by  William  Brown, 
cf  the  firm  of  William  Brown  &  Co.  to 
examine  in  the  clerk's  office  of  Augusta 
county,  and  see  what  had  been  done  with 
the  bonds  executed  by  Reuben  and  William 
Kinnerly,  to  McClure,  Brydie  &  Co.,  Bry- 
die, Brown  &  Co.,  or  Miller,  Hart  &  Co.; 
and,  if  possible,  to  get  the  money  for  those 
claims,  given  to  Jacob  Kinney  to  collect, 
as  an  attorney,  many  years  previous:  that, 
upon  examination,  he  found  two  or  three 
of  the  executions  returned  satisfied,  or 
nearly  so,  by  Kinney  himself,  (as  well  as 
he  recollects,)  as  far  back  as  1802:  that  he 
saw  Jacob  Kinney  on  the  same  day,  and 
told  him  of  the  return  made  upon  the  ex- 
ecutions, and  demanded,  payment:  that 
Kinney  shewed  the  deponent  his  brother 
Chesley  Kinney's  bonds,  (which  he  had 
taken  on  account  of  the  said  debts,)  and 
offered  to  deliver  them  to  the  deponent  in 
discharge  of  the  said  claims:  that  the  de- 
ponent refused  to  accept  them,  but  said  he 
would  take,  in  discharge  thereof,  bonds  of 
responsible  men:  that,  to  this,  Kinney  made 
no  reply,  and  left  the  deponent  abruptly: 
that,  upon  seeing  Kinney  again  he  told  the 
deponent  that  if  his  brother  did  not  dis- 
charge the  bonds  at  a  very  early  period,  he 
would;  and  that  he  would  write  to 
286  Mr.  *Brownupon  the  subject:  that 
the  deponent  met  Kinney  some  time 
•afterwards  in  Charlottesville,  and  men- 
tioned the  subject  of  those  debts  again;  he 
replied  they  were  not  collected,  but  would 
be  very  soon;  and  that  he  had  written  to 
Mr.  Brown,  apprising  him  of  the  transfer, 
and  that  he  would  pay  the  debt  himself,  if 
the  money  was  not  paid  by  his  brother 
very  shortly. 

Accounts  were  made  up  by  the  commis- 
sioner of  the  administration  of  the  real 
sonal  estate,  and  of  the  value  of  the  real 
estate. 

The  chancellor  decreed,  that  the  com- 
plainant should  recover  of  the  defendants 
the  sum  of  322l  5s.  9d.  with  interest  from 
the  27th  of  March,  1802;  and  as  it  appears 
that  the  executors  have  disbursed  all  the 
personal  estate  of  their  testator,  &c.,  and 
the  court  being  of  opinion,  that  the  real 
estate  of  the  testator  is  subjected,  by  his 
will,  to  the  payment  of  the  monies  afore- 
said; it  is  therefore  decreed,  that  unless 
the  defendants  pay  to  the  complainant  the 
said  sum  of  money,  on  or  before  the  1st 
day  of  February  next,  so  much  of  the  real 
estate  shall  be  sold,  as  will  be  sufficient  to 
discharge  the  said  debt,  &c. 

From  this  decree,  the  defendants  ap- 
pealed. 

Johnson,  for  the  appellants. 

Call,  for  the  appellee. 

It  was  said  by  the  appellants'  counsel, 
that  this  claim  was  barred  by  the  act  of 
limitations,  unless  the  assumpsit  to  James 
Bullock,  took  the  case  out  of  its  operation. 
He  contended,  that  the  testimony  of  Bul- 
lock did  not  apply  to  this  claim;  and,  there- 
fore, the  act  was  left  in  full  operation. 

The  counsel  for  the  appellee  answered, 
that  Jacob   Kinney  was  a  trustee  for  the 
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clients,  whose  money  he  had  collected,  and 
therefore  the  act  of  limitations  would  not 

apply  to  the  case. 
287  *To    this    it   was    replied,    that    an 

attorney  did  not  come  under  the  de- 
scription of  a  trustee,  within  the  meaning 
of  the  rule.  The  situation  of  attornies 
would  be  truly  perilous,  if  the  act  of  limi- 
tations did  not  apply  to  them.  They  and 
their  posterity,  might  be  made  to  account, 
at  any  distance  of  time,  for  all  the  monies 
collected  during  their  lives,  when  all  the 
evidences  of  payment  may  have  been  lost. 
An  attorney  cannot  be  considered  as  a 
trustee,  because  the  proper  action  against 
them,  is  an  action  on  the  case,  or  a  motion 
under  the  act  of  Assembly,  and  not  a  bill 
ill  equity  to  enforce  the  trust.  A  sheriff  is 
not  protected  by  the  act,  only  because  the 
debt  is  proved  by  record,  or  covered  by  his 
bond  of  office.  An  executor  too  is  a  trus- 
tee, because  he  has  the  legal  estate,  and 
the  legatee  must  bring  a  suit  in  equity. 
These  cases  are  wholly  dffferent  from  that 
of  an  attorney.  The  testimony  of  Bullock, 
does  not  apply  to  the  case  before  the  court. 
February  5.— JUDGE  BROOKE,  deliv- 
ered the  opinion  of  the  court. 

The  court  is  of  opinion,  that  the  evi- 
dence in  the  record,  is  not  sufficient  to 
repel  the  plea  of  the  acts  of  limitations. 
The  decree  is,  therefore,  reversed,  and  the 
bill  dismissed. 
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Wilis— Construction—  Bstote    Tail—  Cooverslon.*  —  A 

testator  by  bis  will,  dated  in  1794.  devises  a  tract 
of  land  to  bis  son  C.  "and  bis  lawful  issue  living, 
as  sball  be  more  fully  described  in  a  further 
clause  of  ibis  will.**  He  then  devises  otber  parcels 
of  land  to  bis  otber  cbildren,  and  always  adds,  to 
tbeir  lawful  issue  living.  In  a  subsequent  clause, 
be  says,  "therefore  eacb  of  tbe  dividends  and  lot 
as  aforesaid,  sball  and  may  be  beld  and  possessed 
by  eacb  of  my  cbildren  respectively,  or  tbeir  law- 
ful issues  livlnr.  (as  beiuff  now  more  particularly 
expressed.)  but  in  case  either  of  my  said  sons  or 
daug-bters,  shall  sell  the  whole  or  any  part  thereof 
or  firrant  a  lease  for  a  certain  number  of  years,  or 
ffive  mortffafire  on  the  whole  or  any  part  thereof, 
in  such  case  that  dividend  or  lot  shall  be  forfeited, 
and  be  equally  divided  amongst  all  tbe  other  of 
my  children,  if  they  should  be  liviuff.  or  die  with- 
out leavlnir  such  issue,  at  the  time  of  tbeir  death, 
in  either  case,  let  the  survivor  or  survivors, 
inherit  such  part:  Provided,  they  hold  the  same 
conditionally,  not  to  sell.  lease  for  a  certain  term, 
or  mortffafire  as  aforesaid:  and  when  all  my  chil- 
dren and  their  issue  may  become  extinct,  then  to 
my  wife  N,  and  her  heirs  for  ever."  Held,  that  C. 
took  an  estate  tail,  which  was  converted  into  a 
fee  simple  by  the  law. 

This  was  an  action  of  ejectment  brought 
ill  the  superior  court  of  Northampton,  by 
William  Kendall,  and  Sarah  C.  B.  Rogers, 
for  one  messuage,  one  garden,  one  orchard, 
and  three  hundred  acres  of  wood  land. 
The  declaration  was  served  on  Oldham  and 
Cobb,  tenants  in  possession;  and,  after- 
wards, William  Littleton  Eyre,  an  infant, 
by  John  Eyre,  (who  was  appointed  his 
gi-ardian,  ad  litem.)  was  admitted  defend- 
ant to  this  suit. 

At  the  trial,  the  jury  found  a  special  ver- 
dict, setting  forth,  in  substance,  the  fol- 
lowing facts: 


♦See  monofirraphic  note  on  "Wills"  appended  to 
Hug-hes  V.  Hughes.  2  Munf.  209. 

The  principal  case  is  cited  in  Bells  v.  Gillespie,  5 
Rand.  284. 


That  William  Kendall,  the  elder,  was 
seised  in  his  lifetime,  and  at  the  time  of 
his  death,  of  |i  plantation  and  tract  of  land, 
supposed  to  contain  six  hundred  and  ten 
acres,  situated  on  Cherrystone  creek,  in 
the  county  of  Northampton: 

That  the  said  William  Kendall,  the  el- 
der, on  the  11th  day  of  September,  1794, 
duly  made  and  published  his  last  will  in 
writing,  which  contained,  among  other 
things,  the   following  devises: 

289  *'*Imprimis:     I    order    and    direct 
that  300  acres  of  land  fronting  on  the 

river,  so  as  including  the  dwelling  house, 
yard,  garden,  and  the  adjacent  fruit  trees, 
to  be  laid  off  by  lines  running  eastwardly 
and  westwardly,  through  the  middle  and 
most  beautiful  part  of  my  said  plantation, 
be  allotted  to  my  son  Custis  Kendall,  and 
his  lawful  issue  living,  as  shall  be  more 
fully  described  in  a  further  clause  of  this 
will.  Item:  The  next  200  acres,  lying  back 
ot  Custis's,  and  to  the  northward  of  him, 
also  to  be  laid  off  by  a  line  running  east- 
wardly and  westwardly,  be  allotted  to  my 
son  Thomas  Preson  Kendall,  and  to  de- 
scend to  him  and  to  his  lawful  issue  liv- . 
ing,  as  shall  be  more  fully  expressed 
hereafter.  Item*  100  acres,  running  as  be- 
fore described,  and  lying  to  the  southward 
of  Custis's,  as  intended  for  my  son  Wil- 
liam Kendall,  and  to  his  lawful  issue  liv- 
ing; but,  if  Mrs.  Kendall  should,  at  her 
death,  give  her  small  plantation  on  Nass- 
wadox,  to  my  son  William,  then  the  said 
100  acres  must  be  added  to  Custis's  divi- 
dend, which  would  make  him  up,  in  that 
case,  400  acres,  but  to  be  more  fully  ex- 
pressed in  a  future  clause.  Item:  The  last 
ten  acres  still  lying  to  the  southward  of 
the  above  100  acres,  I  mean  as  a  lot,  (which 
I  suppose  may  fall  somewhere  about  Little 
Neck,)  to  be  equally  divided  between  my 
two  daughters,  Ann  Upsher  Kendall,  and 
Sarah  C.  B.  Kendall,  and  to  their  lawful 
issue  living,  as  I  shall  more  fully  explain 
hereafter,"  &c.  "Item:  As  this  clause  is 
the  winding  up  of  my  sentiments  respect- 
ing my  landed  property,  I  hope  the  most 
favorable  construction  will  be  put  upon 
my  words  and  intention;  therefore,  each  of 
the  dividends  and  lot  as  aforesaid,  shall 
and  may  be  held  and  possessed  by  each  of 
my  children  respectively,  or  their  lawful 
issues  living,  (as  being  now  more  particu- 
larly expressed,)  but  in  case  either  of  my 
said  sons  or  daughters,  shall  sell  the  w^hole 
or  any  part  thereof,  in  such  case,  that  div- 
idend or  lot  shall  be  forfeited,  and  be 
equally  divided  amongst  all  the  other 

290  of  my   children,  if  they  *should  be 
living,    or    to    their    lawful    issue    in 

case  of  such  parent's  death,  and  so  on  to 
their  lawful  issue  so  long  as  there  is  a 
child  or  grand-child  to  represent  me:  or 
where  any  of  my  children  may  die  without 
lawful  issue  living,  or  die  without  leaving 
such  issue  at  the  time  of  their  death,  in 
either  case,  let  the  survivor  or  survivors 
inherit  such  part:  provided,  thev  hold  the 
same  conditionally,  not  to  sell,  lease  for  a 
certain  term,  or  mortgage  as  aforesaid: 
and  where  all  my  children,  and  their  issue, 
may  become  extinct,  then  to  my  wife, 
Nancy    Kendall,   and   her   heirs   for   ever:*' 
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That  the  testator  died  in  1795,  and  his 
will  was  duly  proved  and  recorded: 

That  on  the  8th  day  of  August,  1797, 
Custis  Kendall,  together  with  Nancy  Ken- 
dall, the  widow  of  William  Kendall,  the 
elder,  executed  a  deed  conveying  the  afore- 
said three  hundred  acres  of  land,  to  Wil- 
liam Eyre,  who  immediately  entered  upon, 
and  became  seised  of,  the  said  300  acres 
of  land,  until  his  death  on  the  23d  day  of 
December,  1808: 

That  the  said  William  Eyre,  by  his  will, 
devised  the  said  300  acres  to  his  son  Wil- 
liam Littleton  Eyre,  who  entered  upon, 
and  became  seised  of,  the  said  lands,  bv 
his  guardian,  and  continues  seised  thereof; 
which  land  is  the  same  that  was  devised 
in  the  will  of  William  Kendall,  senr.  to  his 
son  Custis  Kendall: 

That  the  said  William  Kendall,  the  elder, 
left  no  children  living  at  his  death,  except 
those  named  in  his  will  aforesaid,  viz:  Ann 
Upsher  Kendall,  Thomas  Preson  Kendall, 
Custis  Kendall,  William  Kendall  and  Ann 
C.  B.  Rogers: 

That  Ann  Upsher  died  in  1796,  an  in- 
fant, intestate,  and  without  issue;  Thomas 
Freson  died  in  1807,  without  issue,  he 
never  having  been  married;  and  Custis 
Kendall  died  without  issue,  in  January, 
1809,  he  never  having  been  married. 
291  *That  William  Kendall  and  Sarah 
C.  B.  Rogers,  the  lessors  of  the  plain- 
tiff, are  the  only  surviving  children  of  the 
aforesaid  William  Kendall,  the  elder: 

That  Nancy  Kendall,  the  widow  of  Wil- 
liam Kendall,  the  elder,  died  in  1805,  she 
being  then  the  wife  of  a  certain  John 
Boisnard : 

That  Custis  Kendall,  was  the  eldest  son 
of  William  Kendall,  the  elder; 

That  at  the  death  of  William  Kendall, 
the  elder,  all  his  aforesaid  children  were 
residing  in  his  family,  and  were  all  under 
the  age  of  twenty-one  years,  except  Cus- 
tis: 

That  after  the  death  of  William  Ken- 
dall, the  elder,  no  partition  was  made  of 
his  said  lands,  until  July,  1797,  when  a  par- 
tition was  made  at  the  request  of  said 
Custis  Kendall,  by  the  surveyor  of  the 
county  of  Northampton,  by  which  the 
lands  in  the  declaration  mentioned,  were 
allotted  to  the  said  Custis  Kendall,  who 
by  virtue  thereof  entered,  and  was  seised 
of  the  same,  until  the  execution  of  the 
aforesaid  deed  to  William  Eyre,  by  the 
said  Custis  Kendall,  and  his  mother  Nancy 
Kendall. 

Upon  these  facts,  the  jury  submit  the 
questions  of  law  to  the  court. 

The  superior  court  gave  judgment  for 
the  defendant,  and  the  plaintiffs  appealed 
to  this  court. 

William  Hay,  Junr.  for  the  appellant. 

It  is  apparent  from  the  face  of  the  will, 
that  the  testator  intended  his  children 
should  take  life  estates  only,  with  contin- 
gent remainders  in  fee  to  their  issue  living 
at  the  time  of  their  deaths,  and  in  the  event 
that  any  of  th^m  should  die  without  such 
issue,  with  cross  remainders  amongst  the 
survivors.  That  is  a  good  limitation  by 
vay  of  contingency  with  a  double  aspect. 

The  first  difficulty  to  be  encountered  in 


supporting  this  construction  is,  that  life 
estates  are  not  expressly  given.  But  this 
circumstance  is  immaterial,  if  it  is  maiifest 
that  the  issue  were  intended  to  take  as  pur- 
chasers. 

292  *As    estates    expressly    given     for 
life,  shall  be  enlarged  to  estates  of 

inheritance,  when  it  is  necessary  to  effec- 
tuate a* general  intention  in  favor  of  the 
issue,  which  would  otherwise  be  defeated; 
so  estates  in  the  first  instance  indefinitely; 
limited,  or  limited  in  terms  importing  es- 
tates of  inheritance,  shall  be  reduced  to 
life  estates,  when  it  is  manifest  from  the 
subsequent  words  that  the  testator  in- 
tended the  issue  to  take  as  purchasers.  In 
Low  V.  Davis,(a)  and  Doe  v.  Lamming,(b) 
estates  tail  were  expressly  given  in  the  first 
instance;  but  the  subsequent  words  plainly 
shewing  that  the  issue  were  intended  to 
take  as  purchasers,  they  were  held  to  be 
only  life  estates.  Nothing  can  be  more 
manifest  than  that  the  testator,  in  this 
case,  intended  his  son  Custis,  and  his  other 
children,  to  take  life  estates  only,  in  the 
land  allotted  to  them. 

1.  There  is  a  restriction  upon  the  power 
of  alienation,  applying  in  terms  to  his  chil- 
dren only,  and  not  to  their  issue,  indicating 
that  the  children  were  to  take  limited  es- 
tates, but  that  estates  of  inheritance  were 
to  commence  in  their  issue. 

It  may  perhaps  be  said,  although  it  is 
inconsistent  with  a  fee  simple  estate  in  the 
children,  it  is  perfectly  consistent  with  an 
estate  tail.  But  this  is  not  a  just  inference; 
for  in  that  case,  it  should  have  extended  to 
the  issue,  which  it  does  not. 

2.  The  issue  were  plainly  intended  to 
take  in  remainder,  and  not  through  the 
parent.  The  limitation  is  to  Custis  or  his 
lawful  issue  living.  For,  although  in  the 
first  part  of  the  will,  it  is  to  Custis  and  his 
lawful  issue  living,  yet  the  testator  has,  in 
that  clause,  referred  to  a  subsequent  one, 
as  more  fully  explaining  his  intention,  in 
v/hich  the  limitation  is  as  stated  above. 

The  word  or  is' used  disjunctively,  mak- 
ing not  one,  but  successive  limitations  of 
the  same  estate,  and  plainly  shewing  that 
the  issue  were  intended  to  take  after,  and 
not  through,  the  parent.     And  if  so, 

293  the    reasoning    in    *Wilde*s    case,(c) 
applies  with  force.     In  this  respect, 

this  case  differs  from  the  University  of 
Oxford  V.  Clayton,(d)  in  which  Lord 
Northington  determined,  that  by  a  devise 
tc  A,  and  the  issue  of  his  body  living  at 
the  time  of  his  death,  and  for  want  of  such 
issue  to  B,  A  took  an  estate  tail,  because 
it  appeared  from  the  will,  that  the  issue 
were  intended  to  take  by  descent,  and  not 
in  remainder.  In  addition  to  which  it  may 
be  remarked,  that  words  of  limitation  were 
wanting,  which  are  not  necessary  here, 
and  that  the  decision  has  met  with  the  dis- 
approbation of  the   profession. (e) 

3.  The  limitation  in  this  case  is  not  to 
issue  indefinitely,  but  to  issue  living  at  the 
time  of  the  death,  which  qualification 
shews,    that    the    testator    used    the    term 


(a)  8  Ld.  Raymond.  1601. 

(b)  2  Burr.  1100. 

(c)  C3o.  Rep.  17. 

(d)  Ambler  881k  1  Bdee,  478. 
<e)  2  Powell's  Fearne,  198. 
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issue  as  a  special  designatio  personae. 
That  issue  living  at  the  death,  is  what  the 
testator  meant  by  the  term  issue  living,  is 
manifest,  because  he  has  so  expressed  it 
in  the  principal  clause;  and  although  there 
is  much  perplexity  in  the  clause,  it  is  im- 
possible to  give  any  other  sensible  con- 
struction to  his  words.  If  he  did  not  mean 
ifsue  living  at  the  death,  and  did  xtbt  mean 
to  take  in  the  issue  indefinitely,  (which  is 
manifest,)  then,  living  when?  or  how  long? 
No  answer  can  be  given  but  the  first;  liv- 
ing at  the  death. 

4.  The  limitation  over  is  amongst  the 
survivors  of  his  children;  which  circum- 
stance is  conclusive,  that  he  did  not  in- 
tend an  indefinite  failure  of  issue. 

If  the  foregoing  views  be  correct,  the 
limitation  to  Custis,  however  it  may  have 
been  expressed,  is  ecjuivalent  to  an  estate 
to  him  for  life;  remamder  to  his  issue  liv- 
ing at  the  time  of  his  death;  if  none,  such 
remainder  to  the  survivors  of  the  children 
of  the  testator.  If  so,  the  case  of  Warner 
V.  Mason, (f)  is  an  express  authority^  It 
is,  in  fact,  less  strong  than  this  case.  There 
was  some  ground  for  contending  in  that 
case,  that  the  limitation,  by  way  of 
294  *contingent  remainder,  was  too  re- 
mote, and  that  the  life  estate  must 
fall  before  the  remainder  could  vest.  Not 
so  here;  for  the  limitation  over  in  this 
case,  being  upon  a  failure  of  issue  living  at 
the  death,  must  take  effect  eo  instanti  that 
the  life  estate  determines. 

There  are  two  other  clauses  in  this  will, 
which  it  may  be  necessary  to  notice.  The 
first  is,  that  in  which,  when  providing  for 
a  forfeiture  by  alienation,  he  directs  the 
forfeited  parts  to  be  divided  amongst  his 
surviving  children,  if  they  should  be  liv- 
ing, or  to  their  lawful  issue,  in  case  of 
such  parent's  death,  and  so  on  to  their 
lawful  issue,  so  long  as  there  is  a  child  or 
grand-child  to  represent  him. 

It  may  be  said,  that  this  clause  affords 
an  evidence  of  his  intention  to  prevent  the 
estate  from  being  alienable,  so  long  as 
there  was  a  child  or  grand-child  to  repre- 
sent him,  and  if  so,  to  give  an  estate  tail. 

But  this  is  not  the  just  construction.  He 
intended  merely  to  provide,  that  in  the 
event  of  a  forfeiture  by  any  of  his  children, 
to  whom  alone  the  restriction  is  extended; 
that  the  issue  of  a  deceased  child  should, 
in  the  division  of  that  part,  represent  the 
parent;  not  that  a  grand-child  should  not 
have  the  power  of  alienation  as  to  that 
part  of  his  estate,  which  had  devolved  upon 
him,  after  the  death  of  his  parent. 

The  other  clause  is,  that  in  which  he 
limits  the  estate  to  his  wife,  where  all  his 
children  and  their  issue  may  become  ex- 
tinct; and  it  is  the  only  one  which  affords 
any  evidence  of  his  intention  to  give  an 
estate  tail  to  his  children,  and  cannot  be 
permitted  to  outweigh  the  indications  of 
?  contrary  intention,  afforded  by  every 
ether  part  of  the  will.  The  court  will 
rather  construe  it  to  mean,  a  limitation  to 
the  wife,  upon  the  failure  of  such  issue,  as 
is  intended  by  the  preceding  clause,  the 
precedents  for  which  construction  are  nu- 
merous. 


(f )  5  Mnaf .  243. 


Besides,     cross-remainders     had     before 
been   expressly   limited   amongst   his    chil- 
dren, and  the  court,  in  such  case,  will  never 
imply    them,    which    it    must    do,     if 

295  this   clause   is   *held   to   enlarge    the 
estates    of   the    children  to    estates 

tail.(g) 

Wickham,  R.  Taylor,  and  Upshcr,  for 
the  appellee. 

A  preliminary  objection  was  made  by 
the  appellee's  counsel,  that  the  plaintiflFs 
in  ejectment  had  misconceived  their  action, 
as  they  had  not  a  right  of  entry.  The  ne- 
cessity of  such  a  right  is  an  undisputed 
principle;  and,  if  questioned,  can  easily  be 
established  by  a  multitude  of  authorities. 
The  right  of  entrv  was  tolled  in  this  case, 
by  the  death  of  William  Eyre,  and  the 
transmission  of  the  estate  by  devise,  to 
Littleton  Eyre,  the  present  defendant.  It 
mav  be  objected  that  the  right  of  the  ap- 
pellants did  not  accrue  until  the  death  of 
Custis  Kendall.  To  this  it  may  be  an- 
swered, that  if  Custis  Kendall  would  have 
been  barred,  the  appellants,  who  arc  re- 
mainder-men, must  be  equally  barred.  The 
appellants  are  reduced  to  this  dilemma.  If 
the  estate  of  Custis  Kendall  was  a  fee-tail, 
(as  we  say,)  the  right  of  the  appellants  is 
barred,  both  by  the  descent  cast,  and  by 
the  statute  converting  it  into  a  fee-simple. 
If,  as  the  appellants  contend,  the  estate 
of  Custis  was  a  life  estate,  then  the  condi- 
tion against  alienation  was  good,  the  es- 
tate became  forfeited  by  the  conveyance  in 
1797,  the  right  of  action  vested  in  them  at 
that  time,  and  the  right  of  entry  is  tolled, 
as  well  by  the  length  of  time,  as  by  the  de- 
scent cast.  So  that,  quacunque  via,  the  ap- 
pellants could  not  maintain  an  ejectment. 

Upon  the  merits.  It  is  evident,  from  a 
minute  scrutiny  of  every  part  of  this  will, 
that  the  testator  intended  to  create  an  es- 
tate, which  the  law  would  not  permit.  He 
designed  to  annex  conditions,  which  should 
attend  the  estate  indefinitely,  and  for  this 
purpose  has  used  words,  which,  according 
to  long  established  principles,  can  only 
create  an  estate  tail. 

296  *That  Custis  Kendall  took  an  es- 
tate tail,  results  from  the  devise  to 

him  and  his  lawful  issue  living.  If  the 
word  living  be  omitted,  there  could  be  no 
doubt  on  the  subject.  What  effect  then 
has  the  addition  of  that  word?  Living  has 
relation  to  a  particular  state  or  condition, 
and  not  to  any  particular  time.  It  is 
merely  the  antithesis  to  dead.  But  suppose 
it  relates  to  a  particular  time.  To  what 
time?  The  date  of  the  will?  Surely  not; 
for  Custis  Kendall  had  never  been  married. 
Did  it  relate  to  the  death  of  Custis  Ken- 
dall? This  construction  is  disproved  by 
the  subsequent  clause,  which,  the  testator 
himself  says,  is  explanatory  of  all  the  rest, 
*'or  where  any  of  my  children  die  without 
lawful  issue  living,  or  die  without  leaving 
such  issue  at  the  time  of  their  death,  in 
either  case,"  &c.  In  this  clause,  he  pro- 
vides both  for  the  event  of  his  children 
dying  without  issue  living  at  the  time  of 
their  death,  and  for  the  event  of  their  dy- 
ing without  issue,  indefinitely.  Did  it 
refer  to   the   death  of  the  testator?     The 


(g)  4  Bac.  Abr.  201,  Clatches's  case. 
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clause  last  quoted  is  equally  fatal  to  this 
supposition,  as  one  member  of  it  speaks 
explicitly  of  his  children  dying  without 
leaving  issue,  at  the  time  of  their  death. 
If  they  are  purchasers,  (as  the  appellant 
contends,)  and  the  devise  applies  to  the 
<)eath  of  the  testator,  Custis  and  his  chil- 
dren would  take  as  tenants  in  common; 
which  would  be  as  little  conformable  to 
the  wishes  of  the  appellant,  as  to  the  evi- 
dent intention  of  the  testator. 

The  only  remaining  supposition  is,  that 
the  testator  intended  an  indefinite  failure 
cf  issue. 

Again.  The  devise  to  his  wife,  after  all 
his  children  and  their  issue  may  become 
extinct,  affords  another  proof  that  the  tes- 
tator meant  an  indefinite  failure  of  issue. 
For,  if  his  children  should  die,  leaving 
ibsue,  and  that  issue  should  die,  living  the 
wife,  it  can  hardly  be  supposed  that  he  in- 
tended to  deprive  his  wife  of  the  enjoyment 
of  the  estate.  In  such  an  event,  the  tes- 
tator would  have  produced  a  partial 
intestacy,  which  he  certainly  did  not  in- 
tend. 
297  ^The  restriction  on  '  alienation  is 
a  further  proof  that  the  testator  in- 
tended to  g^ve  an  estate  which  would  be 
alienable,  without  that  restriction.  Other- 
wise, the  restriction  was  wholly  nugatory. 

An  executory  devise  cannot  be  attached 
to  an  estate-tail,  (h)  The  case  of  Porter 
T.  Bradly,(i)  does  not  militate  against  this 
doctrine,  as  that  was  in  fact  a  fee-simple 
converted  into  a  fee-tail  by  implication, 
and  the  court  merely  decide  that  the  impli- 
cation should  not  be  raised,  because  it 
would  defeat  the  remainder;  and  consider- 
ing the  limitation  over  as  a  contingent  re- 
mainder, it  cannot  take  effect  under  the 
authority  of  Carter  v.  Tyler,  (j)  In  War- 
ner v.  Mason,  (k)  there  was  an  express 
life-estate,  and  other  circumstances  going 
to  shew  the  intention  of  the  testator  to 
restrain  the  limitation  over  within  the 
proper  limits.  On  the  other  hand,  the  case 
of  Sydnor  v.  Sydnors,(l)  is  a  strong  au- 
thority in  our  favour.  Custis  Kendall, 
therefore,  took  an  estate-tail,  which  was 
converted  by  the  statute  into  a  fee-simple. 

Leigh,  in  reply. 

1.  As  to  the  objection  to  the  remedy  by 
ejectment.  I  admit  that  a  right  of  entry  is 
essential  to  an  ejectment,  and  that  the  ac- 
tion cannot  be  maintained,  if  that  right  is 
taken  away  by  any  means  whatever.  It  is 
said  that  this  effect  was  produced,  by  the 
conveyance  of  Custis  Kendall  to  William 
Eyre,  in  the  year  1797.  But  the  act  of 
assembly (m)  is  decisive  on  this  subject; 
which  declares  that  no  conveyance  shall 
operate  to  pass  more  than  the  estate  of  the 
grantor.  Eyre,  therefore,  only  took  an  es- 
tate for  the  life  of  the  grantor  C.  Kendall. 

Such  being  the  nature  and  quantity  of 
estate  held  by  Eyre,  did  he  die  so  seised, 
and  was  such  de<}cent  cast  as  tolled  the 
entry  of  the  remainder-man? 


(h)  SFonb.  100:  2  Feame,  68. 

(i)8TermEep.  148. 

(1)  I  Call.  1«. 

0E)5MaQf.MS. 

a)2Miinf.888. 

(m)  t  Rev.  Code,  (of  1810)  c.  00,  S  90. 


298  *We  have  the  authority  of  Coke 
Littleton,(n)  for  saying,  that  no  de- 
scent tolls  an  entry,  unless  the  ancestor 
dies  seised  of  a  fee-simple,  or  fee-tail  and 
freehold. 

But  in  truth,  there  was  no  descent  in 
this  case.  The  appellee  was  in  by  devise, 
which  was  the  act  of  the  party.  The  rea- 
son why  a  descent  tolls  an  entry  is,  that 
the  heir  is  in  by  act*  of  law.(o)  Eyre, 
therefore,  was  neither  the  disseizor  of  the 
tenant  for  life,  or  of  the  remainder-man. 
Not  of  the  tenant  for  life;  for  he  was  in 
by  his  conveyance.  Not  of  the  remainder- 
man; because,  by  force  of  the  act  of  as- 
sembly, he  took  no  estate  which  interfered 
with  his  rights.  Nor  was  Littleton  Eyre 
a  disseizor.  He  only  took  what  his  testa- 
tor had  to  give,  viz:  the  estate  pur  autre 
vie.  But  that  neither  made  him  a  dissei- 
zor, intruder,  or  deforceor;  but  only  a 
tenant  at  sufferance. (p) 

At  the  time  of  the  supposed  descent  cast» 
the  right  of  entry  had  not  accrued;  for 
William  Eyre  died  in  1808,  and  Custis  Ken- 
dall, in  1809.  The  right  of  entry,  therefore, 
could  not  be  tolled.  An  executory  devise 
is  not  affected  even  by  fine  and  recovery. 

2.  As  to  the  merits.  The  limitation  under 
\ihich  the  appellants  claim,  is  either  in  its 
nature  an  executory  devise,  limited  on  a 
previous  fee,  given  to  Custis  Kendall;  or 
a  contingent  remainder  to  the  appellants, 
limited  on  a  life-estate  devised  to  C.  Ken- 
dall. 

The  frequent  reference  in  the  will  to  the 
explanatory  clause,  imperiously  directs  us 
to  look  there  for  the  testator's  true  intent 
and  meaning.  The  words  "as  now  more 
particularly  expressed,"  do  not  refer  ex- 
clusively to  the  restriction  on  alienation, 
but  to  the  previous  limitations.  The  ex- 
pression "shall  be  held  and  possessed  by 
each  of  my  children  respectively,  or  their 
lawful  issue  living,  &c."  is  applicable 
to     all     the    preceding    limitations, 

299  ^and  is  a  provision  for  the  event  of 
an^  of  the  devisees  dying  in  the  tes- 
tator's life,  leaving  issue,  to  prevent  the 
estate  from  lapsing.  The  effect  of  this 
construction  will  be,  not  to  make  the  issue 
take  by  succession  from  their  parents,  nor 
aL  purchasers  of  the  remainder  after  them; 
but  by  substitution  in  place  of  them.  The 
limitation  to  the  children  oi*  their  issue 
living,  gives  a  fee-simple  to  the  children, 
if  they  survive  the  testator;  and  if  they 
die  before  him,  leaving  issue,  it  gives  the 
same  estate  to  the  issue  living. 

If  C.  Kendall  took  a  fee-simple,  the  lim- 
itation over  is  clearly  good  as  an  execu- 
tory devise,  This  construction  obviates 
the  argument  drawn  from  the  prohibition 
of  alienation,  and  is  perfectly  reconcilable 
with  the  argument  that  the  prohibition  is 
confined  only  to  the  children.  If  the  issue 
took,  they  were  to  have  a  fee;  if  the  re- 
mainder-men took,  it  was  intended  to  re- 
strain their  alienation  also. 

If  this  construction  is  wrong,  that  of 
Mr.  Hay  is  right. 


(n)  S  887.  888. 

(o)  Litt  S  888. 

(p)  8  Black.   Com.  178:  2  do.  160:  Fitzta.  N.  B.  201: 
Pinch.  S83:  Co.  Lltt.  67,  b.  n.  2. 
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Upon  these  constructions,  the  testator 
will  die  testate  as  to  all  his  estate.  Every 
event  will  be  as  well  provided  for,  as  if 
C.  Kendall  took  an  estate  tail.  It  will  be 
good  as  a  contingent  remainder  limited  on 
C.  Kendall's  life  estate;  or  it  will  be  equally 
good  as  an  executory  devise,  if  the  re- 
mainder is  so  limited,  that  in  the  nature  of 
things  it  could  not  vest,  at  the  termination 
of  the  particular  estate. 

February  6.— JUDGE  BROOKE,  deliv- 
ered  the  opinion  of  the  court.* 

The  court  is  of  opinion,  that  Custis 
Kendall,  under  whom  the  appellee  claims, 
took  an  estate  tail  in  the  land  in  question, 
under  the  will  of  William  Kendall  the 
elder,  which  was  converted  into  a  fee  by 
the  law,  and  therefore,  affirm  the  judgment. 
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*Wiltiamt  v.  Donaghe't  Executor. 

February.  1888. 


Partnership— Note  of  Individual  Partner  for  Partner- 
ship  Debt—Bffect  in  Equity. t-In  equity  It  la  com- 
petent for  a  creditor  to  prove  that  hla  claim  was 
doe  from  a  partnership,  althooffh  he  may  have 
taken  a  note  from  one  of  the  partnen.  in  his 
individnal  name. 


•Judge  Grkbn  did  not  sit  in  this  case;  the  cause 
havinff  been  arffued  before  his  jappointment.— Note 
In  Original  Edition. 

tPartnership— NoU  of  Individual  Parties  for  Part- 
nership i>ebt— Effect  In  Equity.— in  Sale  t.  Dlshman, 
8  Leiffh  566,  it  is  said:  "Unless  it  appears  that  the 
note  or  bond  of  an  Individual  partner  is  designed  to 
be  accepted  in  discharge  of  the  partnership,  it  will 
not  have  that  effect  in  equity.  Thus  even  if  a  judg- 
ment be  obtained  against  a  surviving  partner,  on 
notes  of  the  hrm,  that  Judgment  is,  at  law,  an  ex- 
tinguishment of  the  original  notes  (for,  transit  in 
rem  acUitdicatam)  and  so  in  case  of  a  bond,  it  would 
be,  at  law,  an  extinguishment  of  the  simple  con- 
tract: yet,  in  both  cdises.  It  would  be  in  equity  a 
partnership  debt  still.  Jacomb  v.  Harwood,  8  Ves. 
sen.  266:  Heath  v.  Perclval,  1  P.  Wms.  688:  Orr  v. 
Chase,  l  Meriv.  789:  David  v.  Ellice,  6  Barn.  A  Cress. 
190, 11  Com.  Law  Rep.  801.  And  this  principle  I  un- 
derstand to  be  distinctly  recofirnlzed  by  this  court, 
in  WUliaTM  V.  Donaohe,  1  Rand.  800.  and  Linney  v. 
Dare,  8  Leigh  668."  In  this  case  (Sale  v,  Dishman), 
it  was  held  that,  though  a  bond  or  covenant  exe- 
cuted by  one  partner  of  a  mercantile  house,  in  the 
name  of  the  firm,  for  a  debt  of  the  partnership,  is 
not  binding  on  his  copartner  who  did  not  seal  the 
instrument,  yet  the  debt  being  originally  a  debt  of 
the  concern,  both  partners  are  liable  for  it  to  the 
creditor. 

In  Niday  v.  Harvey,  9  Oratt  454,  470,  it  was  held 
that,  whether  a  bond  and  deed  of  trust  to  secure  it. 
given  by  a  partner  after  the  dissolution  of  the 
partnership,  for  a  simple  contract  debt  of  the  part- 
nership, releases  the  other  partner  in  equity,  de- 
pends upon  the  intention  ot  the  parties  in  giving 
and  taking  them:  and  that  this  intention  may  be 
ascertained  from  the  attendant  circumstances.  In 
this  case  (Niday  v.  Harvey),  it  was  held -that  there 
had  been  such  a  dealing  on  the  part  of  the  creditor 
with  the  partner  executing  the  bond,  etc.,  and  such 
a  relying  on  the  individual  liability  of  that  partner 
as  showed  that  his  obligation  and  the  means  pro- 
vided for  its  payment  were  alone  looked  to  for  the 
satisfaction  of  the  debt,  and  that,  therefore,  the 
other  partner  was  released  in  equity  as  well  as  at 
law.  according  to  the  real  intention  and  under- 
standing of  the  parties  concerned.  The  court,  cit- 
ing the  principal  case.  Sale  v.  Dishman.  8  Leigh 
548,  and  Gait  v.  Calland,  7  Leigh  604,  said  that  though, 
in  each  of  these  cases  it  was  held  that  the  giving  by 
one  of  the  partners  of  his  individual  promise  or 
obligation  for  a  debt  of  his  firm,  and  its  acceptance 
by  the  creditor,  did  not,  under  the  circumstances, 
release  the  other  partner  in  equity,  yet.  in  no  one 
of  these  cases,  were  the  circumstances  attending 
the  transaction  similar  to  those  found  in  the  case 
under  consideration:  and  that  there  was  nothing 
In  any  one  of  them  which  militated  at  all  with  the 
conclusion  to  which  the  court  had  arrived  in  the 
case  at  bar. 

See  the  principal  case  also  cited  in  Weaver  v. 
Tapscott.  9  Leigh  486:  Ward  v.  Motter,  2  Rob.  647. 

See  further,  monographic  note  on  "Partnership" 
appended  to  Scott  v.  Trent,  1  Wash.  77. 


Same— Nonresident  Partner— Equity  Jnrladictlon.t— A 

suit  in  equity  may  be  maintained  against  a  part- 
nership, if  one  of  the  partners  resides  oat  of  tbe 
state,  although  the  remedy  would  have  beeo  at 
law,  if  they  bad  both  been  residents  of  this  state. 
Commissioner's  Report— Exception  Thereto  Sustained — 
Recommittal. S— Where  an  exception  to  a  commis- 
sioner's report  is  correctly  sustained  by  the  court, 
upon  the  evidence  produced,  yet  if  there  is  food 
reason  to  believe  that  other  evidence  mlfirbt  be 
produced,  to  give  tbe  case  a  different  result,  and 
that  such  evidence  has  been  withheld,  in  coose- 
quence  of  the  commissioner's  having  allowed  tbe 
item  the  court  of  chancery  ought  not  to  pronounce 
a  final  decree,  but  to  recommit  the  acconnt  for 
farther  evidence  and  enquiry. 

Hugh  Donaghe  brought  a  suit  in  the 
Staunton  chancery  court,  against  Joseph 
and  Cumberland  D.  Williams,  to  recover 
the  amount  of  a  note,  executed  by  the  said 
Joseph  Williams,  to  the  said  Donaghe,  for 
$2J^69  58  cts. 

The   bill   sets   forth   the   following    case; 
that   the   plaintiff   having   a    waggon     and 
team,  in  the  year  1807,  some  other  horses, 
and  a  quantity  of  grain  and  bacon  for  sale, 
he  made  a  contract  with  the  said  Joseph 
Williams,   (then  part  owner  and  manag^er, 
as  he  understood,  of  certain  iron  works  in 
the   county   of   Augusta,   conducted   under 
the  name  and  firm  of  Joseph  and  Cumber- 
land D.  Williams,)  for  the  sale  and  deliv- 
ery thereof,  to  the  amount  of  $2,160  58  cts. 
that  he  made  this  contract  under  the    as- 
surance, that  he  was  dealing  with  the  firm, 
and  that  both  partners  were  liable  for  the 
said  debt:  that  he  accordingly  delivered,  in 
the   course   of  the  year,  the   produce   and 
property    to    the    amount    above    specified, 
on  the  responsibility  of  the  said  firm:  that 
he  understood  that  the  active  partner  Jo- 
seph   Williams,   was    fully    authorised    to 
tiansact  all  business  for  the  said  firm:  that 
it  will  appear  by  various  orders,  for  differ- 
ent parcels  of  the  said  produce,  that 
301      this  business  ^was  transacted  in   the 
name  and  under  the  faith  of  the  co- 
partnery   aforesaid:    that    when    the    same 
was  all  delivered,  the  said  Joseph  Williams 
executed  his  note  to  the  plaintiff  for   the 
amount,  payable  tWelve  months  after  date: 
that    the    debt    aforesaid,    has    never    been 
paid:   that   he   is   informed,   that   the   said 
Joseph    Williams    is    about    to    leave    the 
state,   without   paying,   or   in   any   manner 
securing  the   said  debt;    that   Cumberland 
D.   Williams   can   only  be   subjected  by    a 
suit  in  equity,  as  the  note  was  executed  by 
Joseph   Williams   alone:   that   Cumberland 
D.  Williams  resides  in  Baltimore,  is  a  man 
of  wealth,  and  owns  large  possessions    in 
Augusta,    as  a    partner    of    the  said    firm. 
The   plaintiff  therefore  prays,  that  a  writ 
of  ne  exeat  may  issue  against  Joseph  Wil- 
liams; that  the  court  may  decree  payment 
of  the  said  debt,  from  the  said  co-partnery, 
and  hold  the  property,  real  and  personal, 
of  the  co-partnery,  responsible  to  the  final 
decree,  unless  the  absent  partner  gives  am- 


tSani*— Equity  Jniisdlctlon.— See  principal  case 
cited  with  approval  in  Brooke  v.  Washington.  8 
Gratt.  267. 

See  firenerally,  monographic  notion  "Jurisdiction** 
appended  to  Phtppen  v.  Durham.  8  Oratt  457;  mono- 
graphic note  on  '  Partnership"  appended  to  Scott 
V.  Trent,  1  Wash.  77. 

§Conailssioner*s  Report— Bxceptioo  Tharato  Sa«- 
talned—Reconoilttal.— See  principal  case  cited  in 
Holt  V.  Taylor.  48  W.  Va.  161.  27  S.  E.  Rep.  «M. 

See  farther,  monographic  note  on  "Ck>mmlS8ioners 
In  Chancery**  appended  to  Whitehead  v.  Whitehead. 
S8  Qratt.  876. 
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pie  security,  to  abide  by  such  decree,  &c. 
Cumberland  D  Williams  demurred  to 
ihc  bill,  because  the  plaintiff,  by  his  own 
shewing,  had  a  complete  remedy  at  law. 
He,  also,  filed  an  answer,  stating,  that  he 
and  Joseph  Williams,  in  the  year  1806,  be- 
came jointly  interested  in  the  iron  works 
mentioned  in  the  bill,  and  continued  so 
curing  the  year  1807;  but  that  during  all 
that  period  and  ever  since,  the  said  Joseph 
Williams  was  never  authorised,  to  contract 
debts,  or  make  engagements  on  the  joint 
or  several  account  of  this  respondent,  and 
that  he  was  not  so  authorised  in  the  trans- 
action alluded  to  by  the  complainant:  that 
by  the  books  of  accounts  of  Mount  Torry 
furnace,  and  Belvidere  Forge,  (in  which 
establishment  the  respondent  was  inter- 
ested,) the  complainant  is  credited  at  the 
former,  for  certain  articles  furnished,  viz: 
certain  horses  and  grain,  during  the  year 
1S07,  amounting  to  the  sum  of  $686,  and  by 
the  books  and  accounts  of  said  forge,  he 
is  credited  for  grain  to  the  amount  ot 
$136,  furnished  in  1807:  that  the  complain- 
ant  agreed,  on  or  about  the  20th  of  Au- 
gust, 1808,  with  the  respondent,  to 
302  *receive  and  purchase  of  the  latter, 
ten  tons  of  bar  iron,  at  the  rate  of 
$100  per  ton,  deliverable  at  Belvidere 
Forge;  that  the  respondent  has  heard,  and 
verily  believes,  that  nine  tons  and  a  half 
were  delivered  accordingly  to  the  com- 
plainant, and  was  received  by  him;  and 
that  the  remaining  half  ton,  was  ready  for 
delivery  at  the  time  and  place  agreed; 
amounting  to  $1000,  which  is  due  to  this 
respondent  alone:  that  he  is  willing  that 
the  said  two  sums  of  $686,  and  $186, 
amounting  to  $872,  shall  be  deducted,  leav- 
ing a  balance  due  the  respondent  of  $128: 
that  the  respondent  does  not  believe  that 

the    complainant    relied    on   the     faith    or 

credit  of  the   respondent,  as  the  business 

was  not  carried  on  in  the  name  of  Joseph 

and  Cumberland  D.  Williams,  and  as  the 

complainant  received  in  liquidation  of  the 

5?id  debt,  the  note  of  the  said  Joseph  Wil- 

hams  alone,  in  his  individual  character,  and 

not  in  the  name  of  the  partnership:  that 

the  said  Joseph,  carried  on  a  separate  es- 
tablishment, called  Union  Forge,  in  which 

the  respondent  had  no  manner  of  cencern: 

the  respondent  had  no  manner  of  concern: 

ises.  as  stated  in  the  bill,  to  pay  any  part 

of  the  money,  except  so  far  as  is  admitted 

to  be  due  in  this  answer. 
Joseph    Williams    answered,   that    it    is 

tnie  that  he  entered  into  a  contract  with 

the  complainant,  by  which  he  became  in- 
debted to  him  in  the  sum  stated  in  his  bill: 

that  this  contract  was  in  part  for  the  bene- 
fit of  Joseph  and  Cumberland  D.  Williams, 

snd  in  part  for  the  benefit  of  the  respond- 
ent alone;  that  is  to  say,  about  $1200  of  the 

debt  contracted,  was  for  the  benefit  of  the 

firm,  and  the  balance  of  $969  58  cents,  for 

the  benefit  of  the  respondent:   that   since 

he  executed  his   note  to  the  complainant, 

the  latter  entered  into  a  verbal  agreement 

with  the  respondent,  to  receive  from  him 

ten  tons   of  iron,   to   be   delivered   at   the 

forge  of  Joseph  and  Cumberland  D.  Wil- 
liams, on  the  South  river,  at  $100  per  ton, 

in  part  discharge  of  the  claim  he  now  sets 
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up:  that,  at  the  time  of  the  said  contract, 
the  respondent  understood  from  the 
303  *complainant,  that  he  had  entered 
into  some  negociation  with  Hender- 
son &  Robinson,  by  which  they  were  to 
get  the  ten  tons  ot  iron;  and  the  complain- 
ant requested  the  respondent  to  write  to 
the  said  Henderson  &  Robinson,  and  in- 
fc^rm  them  at  what  time  they  might  expect 
to  receive  it:  that  the  respondent  accord- 
ingly wrote,  and  the  said  Henderson  & 
Robinson  actually  received  two  tons  of 
the  said  iron:  that  he  had  two  other  ton^^ 
ready  to  be  delivered  to  the  said  Hender- 
son &  Robinson,  on  the  same  account;  but 
he  was  prevented  by  the  complainant,  who 
sent  a  message  to  the  respondent,  to  re- 
quest that  he  would  not  deliver  any  more 
iron  to  them,  but  that  he  would  pay  for 
what  they  had  already  received:  that  the 
respondent  has  always  been  ready  to  de- 
I'ver  the  said  ten  tons  of  iron  to  the  com- 
plainant, and  trusts  that  he  will  still  be 
compelled  to  receive  it:  that  the  respond- 
ent has  been  informed,  and  believes,  that 
the  complainant  entered  into  an  agreement 
with  Cumberland  D.  Williams,  for  ten  tons 
of  iron  more,  at  the  same  price,  as  he  be- 
lieves; which  will  only  leave  a  balance  due 
to  the  complainant  of  $169  58  cts.  which  the 
respondent  has  been  at  all  times  willing 
to  discharge,  if  the  complainant  had  com- 
plied with  his  several  agreements  afore- 
said: that  the  complainant  had  no  ground 
to  require  him  to  give  security  to  abide  by 
and  perform  the  decree,  as  he  could  have 
no  reason  to  suspect  him  of  an  intention 
to  remove  out  of  the  state  of  Virginia. 

Depositions  were  taken,  and  exhibits 
f^led,  to  prove  that  the  articles  were  fur- 
nished on  account  of  the  partnership,  and 
to  explain  the  transaction  relative  to  Hen- 
ders^  &  Robinson. 

The  cause  was  referred  to  a  commis- 
sioner to  state  an  account  of  the  goods 
which  were  purchased  by  the '  defendant, 
Joseph  Williams,  en  his  own  account,  and 
those  furnished  on  account  of  the  partner- 
ship, &c. 

The  commissioner  reported  a  balance  of 
$38  53  cts.  in  fayor  of  Joseph  and  Cumber- 
h.nd  D.  Williams;  and  a  balance  of 
$1167  19  2-3  cts.  against  Joseph  Wil- 
304  Hams,  individually.  *In  making  up 
this  account,  the  commissioner  al- 
lowed a  credit  to  Joseph  Williams,  for  ten 
tons  of  iron,  delivered  to  the  order  of  Hen- 
derson &  Robinson;  and  he  charged  the 
amount  of  the  note  of  $2,169  58  cts.  to  Jo- 
seph Williams,  alone. 

The  plaintiff  filed  exceptions  to  the  re- 
port; two  of  which  were,  that  the  note 
above-mentioned  should  have  been  charged 
tc  Cumberland  D.  Williams  and  Joseph 
Williams,  jointly:  as  it  appeared  that  the 
articles  for  which  it  was  given  were  pur- 
chased in  the  name  of  the  said  firm,  on 
their  credit,  and  for  their  use;  and  that 
nine  and  a  half  tons  of  iron  were  credited 
to  the  said  firm  when  there  is  no  evi- 
dence to  support  this  credit;  and  if  there 
was  evidence  to  support  it,  the  iron  was 
delivered  .while  Joseph  Williams  was  ten- 
ant of  Belvidere  Forge;  and  if  the  accounts 
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are  to  be  separated,  this  credit  ought  to 
be  given  to  Joseph  Williams. 

The  chancellor  sustained  the  two  ex- 
ceptions above  mentioned,  and  decreed  the 
rum  of  $1167  19  2-3  cts.  against  the  defend- 
ants, with  intere<;t,  &c.;  and  Cumberland 
D.  Williams  appealed. 

Nicholas,  and  Wickham,  for  the  appel- 
lant. 

Leigh,  for  the  appellee. 

February  10.— JUDGE  CABELL,  deliv- 
ered  the  opinion  of  the  court. 

The  evidence  abundantly  proves,  that  the 
debt  which  was  the  consideration  of  the 
note  in  the  bill  mentioned,  was  contracted 
with  Hugh  Donaghe  by  Joseph  Williams, 
one  of  the  partners  of  the  firm  of  Joseph 
&  Cumberland  D.  Williams,  on  the  credit, 
and  for  the  benefit  of  the  firm.  It  did  not 
cease  to  be  a  debt  of  the  firm,  by  the  said 
Joseph  Williams  giving  his  individual  note 
•  therefor;  nor  by  his  applying,  to  his  in- 
dividual use,  some  of  the  property 
o05  *for  which  the  debt  was  contracted. 
Being  a  debt  due  from  the  partner- 
ship, and  one  of  the  partners  residing  out 
of  this  commonwealth,  the  suit  was  prop- 
erly brought  in  chancery;  and  the  de- 
murrer was,  therefore,  correctly  overruled. 
The  court  is  farther  of  opinion,  that  all  the 
exceptions  to  the  commissioner's  report 
that  were  sustained  by  the  chancellor,  were 
correctly  sustained.  But  although  there 
is  no  sufficient  evidence  in  the  record  to 
shew  that  the  954  tons  of  iron,  the  subject 
of  the  3*d  exception,  were  delivered  by  the 
appellants  to  the  testator  of  the  appellee; 
and  although  in  consequence  of  the  ab- 
sence of  such  testimony,  that  exception 
was  correctly  sustained;  yet,  as  there  is 
strong  reason  to  believe  from  the  deposi- 
tion of  Cahill,  and  the  answers  of  the  de- 
fendants, that  the  said  iron,  or  a»  part 
thereof,  was  delivered  to  the  said  Dona- 
ghe, or  his  order;  and  as  the  commissioners 
having  allowed  a  credit  therefor  on  the 
evidence  exhibited,  may  have  prevented 
the  appellants  from  producing  other  evi- 
dence, in  their  power,  on  that  subject;  the 
court  is  farther  of  opinion,  that  under  these 
circumstances,  the  chancellor  erred  in  pro- 
nouncing a  final  decree;  and  that  he  ought 
tc  have  recommitted  the  account  to  a 
commissioner  for  farther  evidence  and  en- 
quiry, whether  any,  and  if  any,  how  much 
iron  was  delivered  to  Donaghe,  or  his  or- 
der, in  pursuance  of  the  agreement  evi- 
aenced  by  the  letters  of  the  23d  and  24th 
of  August,  1808.  The  decree,  on  this 
ground  only,  is  reversed,  and  the  cause  is 
remanded  for  farther  proceedings,  &c. 
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*Chowning  v.  Cox  and  al.* 

February,  1828. 


MoriffSffe— What  Coostitntes— Conveyance    to  Cred- 
Itors  in  Truett— Wbere  a  conveyance  of  real  estate 


♦For  sequel  of  principal  case,  see  Taylor  v.  Chown- 
Insr.  3  Leisrli  664,  668. 

tMortffaffee—Sale  by  Mortgaffee  under  Power— Valid- 
ity.— A  trustee.  In  a  deed  of  trust  to  secure  cred- 
itors, belnsr  the  asrent  of  both  parties,  debtor  and 
creditor,  ouffht  to  be  an  impartial  person,  and 
firenerally  the  creditor  is  supposed  not  to  be  such  a 
person,  and  will  not  be  permitted  to  act  as  trustee, 
especially  in  regard  to  real  estate,  thcruirh  the  deed 
provide  for  his  doing  so.  Gordon  ▼.  Cannon.  18 
Gratt  401,  citinff  principal  case. 


is  made  to  a  creditor,  in  trust  to  satisfy  his  own 
demand,  such  conveyance  is  not  to  be  considered 
as  a  deed  of  trust,  but  as  a  mortsrage.  to  whicb 

^  the  rijrht  of  redemption  is  incident. 

Same-Saleunder-EquiUbleReilet— Parties.— Bat  If  a 
sale  Is  made  by  the  creditor,  under  these  circum- 
stances, and  the  srrantor  comes  into  a  court  of 
equity  for  relief,  the  court  will  not  decree  In  bis 
favor,  unless  he  makes  the  purchaser  under  tlie 
sale,  a  party. 

This  was  a  suit  brought  in  the  Williams- 
burg chancery  court,  and  afterwards  re- 
moved to  the   Fredericksburg  district. 

William  Chowning,  filed  his  bill  against 
Peter  P.  Cox  and  Elizabeth  Thompson, 
stating  the  following  case:  that  on  the  18th 
day  of  November,  1803,  an  agreement  -was 
made  between  the  complainant,  and  the 
said  Elizabeth  Thompson,  by  which  the 
latter  agreed  to  sell  and  convey  to  the  com- 
plainant, a  tract  of  land  in  the  county  of 
Westmoreland,  called  Laurel  Grove,  in 
consideration  that  the  complainant  would 
pay  certain  debts  due  from  the  said  Eliza- 
beth Thompson,  set  forth  in  the  agreement, 
together  with  a  sum  of  money  to  herself, 
making  in  the  whole,  8761.:  that  one  of  the 
debts  to  be  paid  by  the  complainant,  'was 
Gue  to  Peter  P.  Cox,  and  secured  by  a 
deed  from  the  said  Elizabeth  to  the  said 
Peter,  dated  the  Sth  of  August,  1801,  con- 
veying the  same  tract  of  land,  and  stating^ 
the  consideration  to  be  $1,500;  with  a  con- 
dition that  the  said  Peter  should  hold  the 
said  land  in  trust,  to  secure  the  pajrment 
of  the  said  sum,  with  interest:  that  at  the 
time  of  entering  into  agreement  aforesaid, 
the  complainant  understood  that  there  was 
a  mortgage  on  the  said  land  to  the  said 
Cox,  and  nothing  more:  that  the  complain- 
ant made  several  payments  under  his 
agreement,  was  put  into  possession  of   the 


Thus,  a  sale  made  by  a  mortffaffee  under  a  po'vrer 
given  him.  without  the  intervention  of  a  court  of 
equity,  independently  of  a  statutory  provision,  is 
void.  King  V.  Tuscumbia,  C.  &  D.  R.  Co.,  14  Fed. 
Cas.  566,  Case  No.  7808,  citlnir  principal  case  as  au- 
thority. But  the  debtor  may  sanction  and  confirm 
a  sale  even  of  real  estate,  made  by  his  creditor  as 
trustee,  and  will  be  considered  as  havln£  done  so 
by  beinflf  present  at  the  sale  and  making  no  objec- 
tion.   Gk>rdon  v.  Cannon,  18  Gratt  401. 

In  Floyd  v.  Harrison,  S  Rob.  lOi,  the  principal 
case  is  discussed  at  some  leng-th.  Baij>win,  J.,  in 
deliverinir  his  opinion,  said  (p.  178) :  '*That  case  (i.  ^. 
the  principal  case)  is  a  departure  from  the  Enffllsli 
doctrine  now  well  settled,  (1  Lomaz's  Dig.  SSS: 
Coote  on  Mortff.  128).  that  a  mortg9.gee  may  sell  the 
property  after  forfeiture,  under  a  power  ^ven  for 
that  purpose  in  the  mortffasre  deed;  a  doctrine 
recognized  in  New  York,  and  the  practice  tliere 
reffulated  by  statute.  4  Kent's  Comm.  141.  in 
Chownina  V.  Cox,  it  was  decided  for  reasons 
lucidly  and  cogently  stated,  that  the  mort^-asree 
could  not  thus,  by  his  own  act,  foreclose  the  equity 
of  redemption.  But  that  decision  has  no  applica- 
tion to  the  case  before  us.  Here  there  was  no  for- 
feiture, and  no  foreclosure;  no  forfeiture,  because 
the  rigrht  of  redemption  was  not  limited  in  point  of 
time;  and  no  foreclosure,  because  the  sale  was  not 
made  to  enforce  a  forfeiture.  It  was  made  by  the 
mortff agree,  not  in  that  character,  not  as  a  creditor 
coercinsr  the  payment  of  his  debt,  but  as  a  trustee 
appointed  to  possess,  control,  manage  and  dispose 
of  the  estate,  with  unlimited  discretion,  not  merely 
for  his  own  benefit,  but  for  that  of  the  srantor 
likewise.  There  are  no  considerations  of  J  ustice  or 
policy  against  the  exercise  of  such  a  power,  in 
which  the  grantor  must  be  considered  as  giving'  his 
tacit  concurrence;  as  much  so  as  if  he  were  present 
at  the  sale,  and  acquiescing  therein;  which  accord- 
ing to  Taylor  v.  Chowning.  8  Leigh  664,  (the  supple- 
ment to  Chownina  v.  Cox)  renders  a  sale  by  the 
mortgagee  valid,  though  made  by  way  of  fore- 
closdre." 

Allem,  J.,  said,  p.  188.  that  the  doctrine  of  the  prin- 
cipal case  may  be  inconvenient,  and  an  unnecessary 
interference  with  the  rights  of  adult  parties;  but 
that  the  case  had  been  recognized  since  as  law,  and 
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land,  and  was  preparing,  by  great  exertion, 
to  pay  the  purchase  money,  and  ex- 
307  onerate  the  land  *from  this  incum- 
brance, when  in  1806,  after  he  had 
paid  the  said  Cox,  the  sum  of  3001.  8s.  in 
part  of  his  debt,  he  was  informed  that  the 
title  to  the  said  land,  was  doubtful:  that  in 
consequence  of  this  information,  the  com- 
plainant filed  a  bill  of  injunction  against 
Cox  and  Thompson,  and  one  who, 

as  the  complainant  was  informed,  claimed 
title  to  some  part  of  the  said  tract  of  land: 
that  the  injunction  was  panted,  and  after- 
wards dissolved:  that  immediately  after 
the  dissolution  of  the  injunction,  the  said 
Peter  P.  Cox  undertook  to  sell  the  said 
land,  without  giving  any  warning  to  the 
complainant,  or  requiring  payment  of  the 
balance  due,  and  the  said  land  was  put  up 
to  public  sale,  and  bought  by  a  certain 
;  whether  on  his  own  account  or 
that  of  the  said  Cox,  the  complainant  did 
hot  know:  that  the  deed  to  Cox,  can  only 
be  considered  as  a  mortgage,  because  there 
is  no  particular  person  named  as  trustee, 
who  might  act  impartially  between  the 
debtor  and  creditor:  that  the* trust  is  un- 
certain and  equivocal,  as  there  is  no  cove- 
nant on  the  part  of  Cox,  to  receive  payment 
from  the  grantor,  and  to  release  her,  or 
re-convey  the  land:  that  if  the  deed  is  a 
mortgage,  the  proceedings  of  the  said  Cox, 
are  illegal  and  improper:  that  he  knew  of 
the  agreement  between  the  complainant 
and  Elizabeth  Thompson,  and  had  received 
from  him  two  payments  under  that  agree- 
ment: that  Cox  has  caused  the  whole  tract 
to  be  sold  to  pay  the  balance  due;  and 
threatens  to  bring  an  ejectment  against  the 
complainant.    He,  therefore,  prays  that  the 


rery  recently  in  BreckiDridflre  ▼.  Auld.  1  Rob.  148: 
and  that  he  was  not  disposed,  when  there  was  but  a 
bare  court  sitting,  to  disturb  it  The  judffe  said 
fnrttaer  that  the  distlnctioD  taken  by  Judos  Bald- 
win between  the  case  at  bar  and  the  principal  case 
seemed  to  him  to  be  unsubstantial:  that,  whether 
the  sale  be  made  to  enforce  the  forfeiture  after  the 
day  of  payment  is  passed,  or  to  raise  money  in  pur- 
mance  of  a  power  conferred  in  the  instrument,  it 
equally  militates  asralnst  the  principle  which  lies 
at  the  foundation  of  the  rule— the  power  of  the 
creditor  over  his  debtor,  and  the  incompatibility  of 
adae  exercise  of  the  powers  and  duties  of  a  trustee. 
with  the  relation  of  creditor.  Stanabd,  J.,  who 
concurred  with  Baldwin.  J.,  said  that  he  did  not 
Intend  to  brinir  in  question  the  authority  of  the 
principal  case,  havinff  strict  regard  to  its  partlcu- 
lir  circumstances,  and  the  limitations  on  its  doc- 
trine deducible  from  the  sequel  of  that  case,  Taylor 
T  Chowulnff.  8  Leis-h  664,  but  that  he  would  call 
attention  to  the  fact  that  the  doctrines  settled  In 
Gnffland  and  recognized  in  New  York,  seems  to 
have  been  wholly  overlooked  by  counsel  and  court 
in  the  argument  and  decision  of  Chownino  v.  Cox, 
and  that,  though  this  consideration  might  not 
▼arrant  the  reversal  of  the  principal  case,  it  is 
most  cogent  to  limit  its  authority  to  the  particular 
case  then  in  judgment;  and  forbid  the  application 
of  general  remarks  used  therein,  or  argumentative 
expansions  of  general  principles  inferred  from  it, 
to  other  cases  as  within  the  reason  of  that  case. 

See  further,  monographic  noU  on  ''Mortgages" 
appended  to  Forkner  v.  Stuart.  6  Gratt.  197:  mono- 
graphic noU  on  ''Deeds  of  Trust"  appended  to 
Cadwallader  v.  Mason.  Wythe  188. 

Trust  Deeds— Cload  on  Title— Duty  of  Trustee.— On 
this  subject,  see  principal  case  cited  in  Spencer  v. 
Lee.  19  W.  Va.  188. 196:  foot-note  to  Wllkins  v.  Gordon. 
11  Leigh  517.  containing  excerpt  from  Spencer  v. 
Lee.  19  W.  Va.  188;  Rossett  v.  Fisher.  11  GratL  499: 
flartman  v.  Evans.  88  W.  Va,  876.  18  S.  E.  Rep.  814; 
foGt'Hott  to  Hogan  v.  Duke,  SO  Gratt  244,  conuining 
extract  from  Hartman  v.  Evans.  88  W.  Va.  679,  18 
S.  £.  Bep.  814:  foot-note  to  Lane  v.  Tidball.  Gilm.  180: 
monographic  note  on  "Deeds  of  Trust**  appended  to 
Cadwallader  y.  Mason.  Wythe  188. 


said  Cox,  and  Elizabeth  Thompson,  may 
be  made  defendants:  that  he  may  be  per- 
mitted to  redeem  upon  paying  the  princi- 
pal and  interest  due  to  the  said  Cox;  and 
that  the  latter  may  be  compelled  to  release 
all  his  claim  to  the  said  land,  &c. 

The  defendant  Cox  answered,  that  the 
$1,500  lent  to  the  said  Elizabeth  Thompson, 
wefe  not  his  own,  but  the  money  of  his 
wards,  the  children  of  his  brother;  to  se- 
cure the  payment  of  which,  the  deed  of 
trust  mentioned  in  the  bill  was  executed: 
that  he  advertised  the  said  land 
308  *for  sale,  in  pursuance  of  the  deed 
of  trust;  but  the  sale  was  injoined 
at  the  suit  of  the  complainant,  under  pre- 
tence that  the  said  Elizabeth  Thompson's 
title  to  the  said  land  was  defective:  that  the 
injunction  was  afterwards  dissolved,  and 
the  land  again  advertised  for  sale  on  the 
premises:  that  the  complainant  and  many 
others  attended;  when  the  complainant,  be- 
fore the  sale  commenced,  asked  the  re- 
spondent if  he  would  receive  from  him 
eleven  or  twelve  hundred  dollars,  and  give 
a  longer  time  for  payment  of  the  balance: 
that  the  respondent,  induced  by  the  dis- 
tress of  the  complainant's  family,  agreed, 
that  if  the  said  sum  was  paid  in  one  hour, 
he  would  give  a  longer  time  for  the  bal- 
ance: that  the  respondent  waited  at  least 
three  hours,  and  did  not  commence  the 
sale,  until  he  was  informed  by  the  com- 
plainant, that  he  had  been  disappointed  in 
obtaining  the  money:  that  the  sale  .was 
then  commenced,  and  several  persons  made 
bids  for  the  land,  but  no  one  on  account  of 
the  respondent:  that  the  land  was  pur- 
chased by  Mr.  William  Taylor  for  6261.  for 
himself,  and  not  for  the  respondeat;  who 
offered  to  let  the  complainant  have  it,  if 
he  would  pay  the  sum  he  had  bid  for  it  in 
eight  or  ten  days:  that  the  said  deed  was 
always  treated  by  the  complainant  and 
Elizabeth  Thompson,  as  a  deed  of  trust, 
and  not  a  mortgage:  that  the  respondent 
admits,  that  he  has  received  from  the  com- 
plainant, the  sum  of  3001.  8s.  in  part  of 
the  sum  due,  which,  with  interest,  leaves 
a  balance  due  to  this  respondent's  wards, 
of  2721.  13s.  8d.:  that  as  to  the  title  of  the 
said  Elizabeth  to  the  said  land,  he  believes 
it  to  be  unimpeachable,  &c. 

The  answer  of  Elizabeth  Thompson,  con- 
firms the  answer  of  Cox  as  to  the  consid- 
eration of  the  deed  of  trust:  that  she 
considered  it  as  a  deed  of  trust,  and  not 
a  mortgage:  that  the  complainant,  in  his 
treaty  with  her  for  the  purchase  of  the  said 
land,  urged  a  reduction  in  the  price,  be- 
cause the  said  Cox  might,  at  very  short 
notice,  sell  the  land:  that  her  title  is  un- 
deniable: that  since  the  sale,  the  said  Cox 
as  trustee,  has  paid  the  respondent 
309  $400,  ♦for  which  sum  the  complain- 
ant shall  have  credit  in  his  contract 
for  the  sale  of  the  land  to  him,  and  the 
balance,  if  any,  she  will  pay  to  him,  on  his 
producing  evidence  that  he  has  paid  or  se- 
cured the  payment,  to  Forbes  and  Whit- 
lock,  according  to  his  agreement  with  her; 
but  if  the  deed  aforesaid  shall  be  consid- 
ered a  mortgage  and  not  a  deed  of  trust, 
she  hopes  that  she  may  be  paid  the  amount 
due  to  her  by  the  agreement,  and  that  the 
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debt  to  Forbes  and  Whitlock,  may  be  also 
paid. 

The  chancellor  referred  the  accounts 
between  the  parties  to  a  commissioner,  to 
ascertain  the  balance  remaining  unpaid  in 
the  hands  of  the  defendant  Cox,  of  the 
sales  of  the  land  in  the  bill  mentioned,  and 
the  amount  due  from  the  plaintiff  to  the 
defendant  Thompson,  &c. 

The  commissioner  reported  a  balance 
unpaid  in  the  hands  of  Cox,  of  2531.  16s. 
3d.;  and  that  William  Chowning  was  in- 
debted to  Elizabeth  Thompson,  in  the  sum 
of  1661.  3s.  9d. 

The  chancellor  decreed,  that  the  com- 
plainant's bill  should  be  dismissed  as  to 
so  much  thereof,  as  seeks  to  be  relieved 
against  the  said  sale:  that  he  and  his  heirs» 
should  be  forever  barred  of  all  title  in 
the  said  land;  and  that  the  defendant  Cox, 
aher  reserving  out  of  the  sale  of  the  said 
land,  the  amount  reported  by  the  com- 
missioner to  be  due  to  him,  do  pay  to  the 
defendant  Thompson,  the  sum  of  1201.  with 
interest  thereon  from  the  first  day  of 
January,  1804,  until  paid;  and  that  he  do 
pay  to  the  plaintiff  the  sum  of  2531.  16s.  3d. 
with  interest  from  the  29th  day  of  May, 
1812,  until  paid,  &c. 

From  this  decree,  William  Chowning 
appealed. 

Wickham,  for  the  appellant. 

Leigh,  for  the  appellee. 

For  the  appellant,  it  was  contended* 
1.  That  the  deed  was  in  fact  a  mortgage, 
'  and  that  a  creditor  could  not  be  a 
310  ♦trustee  for  his  own  benefit.  2.  That 
Cox  was  not  authorised  by  the  terms 
of  the  deed,  nor  by  the  principles  of  equity, 
to  sell  more  land  than  was  necessary  to 
pay  the  debt  due  from  Elizabeth  Thomp- 
son to  him.  The  cases  of  Davidson  v. 
Wait,(a)  and  Turner  v.  Turner,(b)  were 
referred  to,  as  analogous  to  the  present 
case. 

The  counsel  for  the  appellee  replied,  that 
Cox  proceeded  to  sell  the  land  with  the 
perfect  knowledge  of  Chowning,  and  with- 
out objection  on  his  part:  that  as  to  Cox 
being  creditor  and  trustee,  Mrs.  Thompson 
frequently  recognized  his  character  as  trus- 
tee; and  it  is  proved  by  the  deed  itself,  that 
he  was  not  the  real  creditor,  but  that  the 
money  borrowed,  was  that  of  his  wards. 
But  admitting  that  he  was  the  creditor, 
there  is  no  principle  or  authority  which 
forbids  the  union  of  the  two  characters  in 
the  same  person.  No  unfairness  in  the  sale 
is  proved  or  even  alleged,  in  the  present 
case.  The  case  of  Moore's  ex'r.  v.  Aylett's 
exV.  &c.(c)  The  deed  authorised  and  di- 
rected Cox  to  sell  the  whole  land. 

February  13.— JUDGE  CABELL,  deliv- 
ered the  opinion  of  the  court.* 

This  case  presents  the  general  question, 
whether  a  deed  executed  by  a  debtor  con- 
veying land  to  his  creditor,  and  purporting 
to  constitute  him  the  trustee  for  selling 
the  land,  and  applying  the  proceeds  of  sale 
to  the  payment  of  the  debt  due  to  himself, 
can  be  regarded  otherwise  than  as  a  mere 
m o r t gage,  to   which   the   right  of  rcdemp- 


(a)  2  Munf.  527. 

(b)  3  Munf.  66H». 

(c)  1  H.  &  M.  29. 

*JnDGB  Brookb  absent  from  indisposition. 


tion  is  incident:  or,  in  other  words,  whether 
a  creditor  thus  constituted  a  trustee,  can, 
by  the  mere  authority  derived  from  the 
deed,  and  without  resort  to  a  court  of 
equity,  sell  the  lands  so  as  to  bar  the  rights 
of  the  debtor,  and  those  claiming  under 
him. 

311  ♦Where     a    third   person,   disinter- 
ested   and    indifferent    between      the 

parties,  is  constituted  the  trustee,  it  cannot 
now  be  questioned  that  he  possesses  the 
powers  claimed  for  the  creditor  in  this  case. 
We  do  not  mean  to  insinuate  that  the 
court  has  gone  too  far  in  confirming  these 
powers,  and  in  sanctioning  the  summary 
proceedings  to  which  they  give  rise:  but 
we  are  of  opinion,  that  it  has  gone  far 
enough;  that  it  has  gone  as  far  as  the  pur- 
poses of  convenience  and  justice  require; 
and  that  it  cannot  go  farther,  without  open  - 
ing  a  door  to  fraud  and  oppression.  Al- 
though there  is  no  decision  which  bears, 
expressly,  on  the  point  before  us,  yet  the 
principles  frequently  declared  in  relation 
to  the  powers  and  duties  of  trustees  in  gen- 
eral, are  utterly  incompatible  with  the  due 
exercise  of  those  powers  and  duties  by  the 
creditor.  Some  of  these  principles  will  be 
found  declared  in  the  case  of  Lane  v.  Tid- 
bal.(d)  It  is  there  said,  among  other 
things,  that  a  trustee,  in  a  deed  of  trusty 
is  to  be  considered  as  the  agent  of  both 
parties;  and  that  he  ought  to  act  impar- 
tially between  them,  &c.  It  is*surely  not 
necessary,  for  the  purpose  now  before  us, 
to  proceed  farther  in  the  enumeration.  It 
must  frequently  happen,  that  the  time,  the 
place,  and  the  manner  of  selling,  will  pre- 
sent questions  of  serious  difficulty,  and  of 
great  importance  to  the  parties.  The  sum 
really  due,  at  the  time  of  sale,  may  also 
admit  of  much  controversy.  On  all  these 
points,  as  well  as  many  others  that  might 
be  mentioned,  the  interests  of  the  parties 
may  be,  and  frequently  are,  at  direct  vari- 
ance; and  to  refer  them,  for  adjustment,  to 
the  will  of  one  party  only,  would  be  con- 
trary to  the  clearest  principles  of  natural 
justice.  That  any  man  should  execute  a 
deed  conferring  such  powers,  with  a  belief 
that  the  deed  will  be  obligatory  on  him, 
affords  another  proof  of  the  maxim,  that 
the  borrower  is  a  slave  to  the  lender.  This 
is  one  of  those  cases  in  which  it  becomes 
necessary  to  protect  men  from  the  effects 
of  their  own  folly  or  imprudence. 

312  ♦We  are  all,  therefore,  of  opinion, 
that    the    deed    in    the    record    men- 
tioned, did  not  give  the  power  to  sell    the 
lands,  so  as  to  bar  the  right  of  redemption. 

In  pronouncing  this  opinion,  we  wish  to 
be  understood  as  confining  ourselves  to 
the  case  before  the  court,  which  is  a  case 
of  real  property.  How  far  the  same  prin- 
ciple may,  or  may  not,  be  applicable  to  a 
case  of  personal  property,  we  wish  to  be 
understood  as  giving  no  intimation. 

On  these  principles,  if  there  were  no 
other  persons  than  the  debtor  and  creditor, 
interested  in  this  controversy,  the  court 
would  not  only  reverse  the  decree,  but  pro- 
vide for  a  sale  under  the  directions  of  the 
court  of  chancery.  But  the  person  who 
purchased  under  the  former  sale,  and  who 


(d)  Gilmer's  Rep.  180. 
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has  the  legal  title,  has  not  been  made  a 
party.  Had  he  been  before  the  court,  he 
might  have  given  a  different  aspect  to  the 
cLuse.  He  might  have  shewn,  that  al- 
though the  sale  cannot  be  justified  on  the 
sole  ground  of  the  powers  derived  from  the 
ceed,  yet  it  ought  to  be  confirmed  in  his 
favor,  in  conseqi'ence  of  the  subsequent 
acts  of  the  appellant.  He  ought,  therefore, 
to  have  been  a  party;  and  the  chancellor 
trred  in  pronouncmg  a  final  decree,  with- 
out affording  an  opportunity  to  bring  him 
Icfore  the  court. 

It  is  proper  to  observe,  that  if  the  de- 
cree were  free  from  the  objection  afore- 
said, we  should  still  have  to  reverse  it  for 
error  against  the  appellee,  Cox.  The  de- 
cree is  erroneous,  even  on  the  principles 
on  which  it  professes  to  proceed.  The 
knd  sold  for  6261  There  was  due  to  Cox 
the  sum  of  3721.  3s.  9d.  which  he  is  di- 
rected to  retain;  of  course,  he  ought  not  to 
have  been  subjected  to  pay  more  than  the 
balance,  viz.  2531.  16s.  3d.  Yet  he  is  de- 
creed to  pay  that  balance  to  the  appellant; 
and  the  farther  sum  of  1201.  to  the  appel- 
lee Thompson,  with  interest  from  Janu- 
ary, 1804. 

The  decree  is  therefore  reversed,  and  the 
cLuse  remanded  for  farther  proceedings, 
pursuant  to   the   principles   now   declared. 


313     •Tazewell  and  Others  v.  Smith's  Ad- 
ministrator. 

February,  1828. 

EqultaMe  Coflverjloo— VMtad  Estate.*— When  a  tesu* 
tor  dlrecQi  his  real  estate  to  be  sold,  and  the 
money  arising  from  such  sale  to  be  paid  to  partic- 
ular persons,  the  interest  of  the  legatees  is  a 
Tested  one.  althouirh  the  will  may  give  a  discre- 
tion to  the  execator,  as  to  th€  time  of  sellinff  the 
estate. 

SiflM— Sane.— The  principle  will  be  the  same, 
whether  the  estate  devised  to  be  bold,  be  an 
esute  in  possession,  or  only  a  remainder. 

Sea»-5asBe.— The  death  of  the  devisee  or  lecratee 
before  the  sale,  will  not  defeat  the  interest,  unless 
there  is  some  provision  in  the  will  to  that  effeot. 
The  interest  in  the  proceeds  of  the  sale  is  as 
moch  a  vested  interest,  as  if  the  land  itself  had 
been  immediately  and  directly  devised. 

5uBe-Eiectloii.t— Land  directed  to  be  sold  is  con- 


*Eqaltable  Conversloa -Vested  Estate.— When  a  tes- 
utor  directs  his  real  estate  to  be  sold,  and  the 
money  arislnff  from  snch  sale  to  be  paid  to  partic- 
ular persons,  the  interest  of  the  legatees  is  a 
tested  one.  although  the  will  may  ffive  a  discretion 
to  the  ezecntor  as  to  the  time  of  sellinff  the  estate. 
Assoholdlnff.  the  principal  case  is  cited  in  Bell  v. 
Humphrey.  8  W.  Va.  \9.  And  in  Woodward  v.  Wood- 
ward, 28  W.  Va.  »8.  it  is  said:  ** Where  a  will  directs 
land  to  be  sold  at  the  discretion  of  trustees  or 
execQtors.  or  upon  the  happening  of  a  conting-ency. 
an  equitable  conversion  takes  place  at  the  time  of 
the  sale  or  the  happening  of  the  contingency. 
Where  In  snch  case,  thong-h  the  will  gives  the  ex- 
ecutors a  discretion  as  to  the  time  of  selling  the 
land  and  directs  the  money  arising  from  the  sale 
to  be  paid  to  particular  persons,  the  Interest  of  the 
legatee  in  the  proceeds  of  the  land  Is  a  vested  one. 
The  principle  will  be  the  same,  whether  the  estate 
devised  to  be  sold,  be  an  estate  in  possession  or 
only  ia  remainder.  (Tazezpellv.  Smith,  1  Sand.  818: 
Washington  v.  Abraham.  6  GratL  66;  Cochran  v. 
Paris.  II  OratL  848.)  And  it  seems  to  me.  in  such 
<ase,  it  Is  immaterial  whether  the  estate  In  the 
landsi  was  vested  or  contingent,  if  the  conversion 
authorized  by  the  will  is  actually  made.  In  such 
case  the  estate  will  also  be  vested,  unless  the  will 
shows  that  it  was  not  so  intended.  (Hlnton  v.  Mil- 
burn.©  W.  Va.  171:  CJorbln  v.  Mills.  10  GratL  488. 
472.)" 

+S«aie— Eliect— It  is  a  familiar  doctrine  of  a  court 
of  equity  that  land  articled  or  devised  to  be  sold 
and  converted  into  money,  or  money  articled  or 
bequeathed  to  be  invested  in  land  shall  assume  the 


sidered  as  money,  unless  an  election  be  made  to 
take  it  as  land,  by  some  person  having  a  right  to 
elect. 
Partlee-Melr  at  Law.— Under  what  circumsUnces 
the  heir  at  law  ought  to  be  made  a  party. 

This  was  a  suit  brought  in  the  Richmond 
chancery  court,  by  Larkin  Smith,  and 
Sophia  Ann,  his  wife,  against  Littleton  W. 
Tazewell,  executor  of  benjamin  Taliaferro, 
deceased,  William  McCandlish,  and  Mary 
Nelson,  his  wife,  and  others,  defendants. 
The  case  disclosed  by  the  bill,  answers  and 
exhibits,  was  as  follows: 

Richard  Taliaferro,  by  his  will,  devised 
two  tracts  of  land  in  Brunswick  and  Din- 
widdie,  to  his  wife,  Rebecca,  during  her 
widowhood;  and  at  her  death  or  marriage, 
to  Benjamin  and  Robert  Taliaferro,  his 
sons,  equally  to  be  divided  between  them. 

Benjamin  Taliaferro  intermarried  with 
the  complainant.  Sophia  Ann,  and  died 
leaving  two  infant  children,  Richard  Henry 
and  Henry  T.  Taliaferro,  leaving  a  will, 
by  which  he  appointed  the  complainant, 
Sophia,  and  Littleton  W.  Tazewell,  his  ex- 
ecutors; the  latter  of  whom  alone  qualified, 
and  took  upon  himself  the  office  of  execu- 
tor. 

The  will  of  Benjamin  Taliaferro,  after 
providing  for  his  widow,  the  complain- 
ant Sophia,  directs,  that  all  the 
314  *rest  and  residue  of  his  estate,  "of 
what  nature  or  kind  soever,  whether 
in  possession,  remainder,  or  reversioner," 
may  be  sold  by  his  executors,  or  such  of 
them  as  shall  qualify,  "at  any  time,  and  in 
any  manner  he  or  they  shall  think  proper. 
And  it  is  my  will  and  desire,  that  the 
money  arising  from  the  sale  of  my  prop- 
erty above  spoken  of  (after  payment  of 
my  just  debts,)  may  be  laid  out  by  my 
executors,  or  such  of  them  as  shall  act,  in 
any  manner  they  may  think  most  advisa- 
ble, so  as  to  produce  a  certain  annual  in- 
come; and  it  is  my  will  and  desire,  that  this 
annual  income  may  be  equally  divided  be- 
tween  my   two   sons,   Richard   Henry   and 


very  character  of  the  property  into  which  it  is  to 
be  converted:  and.  if  the  new  form  thus  Impressed 
upon  it  remain  unchanged,  it  will  pass  to  such  of 
the  representatives  of  those  who  take  under  the 
will  as  would  be  entitled  to  it  as  property  of  the 
character  into  which  it  is  to  be  converted.  Harcum 
V.  Hudnall,  U  Oratt  874.  citing  principal  case  as 
authority.  To  the  same  effect,  the  principal  case  is 
cited  in  Bfflnger  v.  Hall,  81  V a.  107;  Lynch  v.  Splcer 
<W.  Va.).  44  S.  E.  Rep.  256.  And.  in  Zane  v.  Sawtell, 
U  W.  Va.  48.  it  is  said:  "This  is  a  sequence  of  the 
familiar  principle,  that  a  court  of  equity  regards 
lands  deeded  or  devised  to  be  sold  and  converted 
into  money,  or  money  either  articled  or  bequeathed 
to  be  Invested  in  land  as  having  the  character  of 
property  into  which  it  is  to  be  converted,  though 
the  actual  conversion  by  sale  or  purchase  as  the 
case  may  be,  has  not  been  actually  effected.  Har- 
cum V.  Hudnall.  14  Oratt  860:  Washington  v. 
Abraham.  6  Gratt.  66:  Tazetoellv.  Smith,  1  Band.  815; 
Pratt  V.  Taliaferro,  8  Leigh  419;  Morrow  v.  Brenlzer. 
2Rawle  186:  Allison  v.  Wilson.  18  S.  &  R.  880:  Ed- 
wards and  wife  v.  Countess  of  Warwick.  2  P.  Wms. 
171-176  n;  Cruise  v.  Barley,  8  P.  Wms.  22  n.  1:  Craig 
V.  Leslie,  8  Wheat.  R.  568." 

All  this  rests  upon  the  familiar  principle  that 
equity  regards  that  as  done  which  is  directed  or 
agreed  to  be  done,  where  nothing  has  intervened 
which  ought  to  prevent  a  i>erformance.  Carr  v. 
Branch,  85  Va.  602,  8  S.  E.  Rep.  476,  citing  principal 
case  as  authority. 

Thus,  to  have  the  effect  in  equity  of  a  conversion, 
the  direction  to  sell  must  not  be  merely  optional. 
It  must  be  imperative.  Ropp  v.  Minor.  88  Gratt. 
110,  citing  principal  case. 

See  further,  monographic  note  on  "Conversion  and 
Reconversion"  appended  to  Vaughan  v.  Jones,  28 
Gratt.  444. 
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Henry  Taliaferro,  each  and  every  year, 
until  either  of  my  said  sons  attains  the  age 
of  twenty-one  years,  or  marries:  at  which 
time,  I  desire  that  one  moiety  of  the  prin- 
cipal may  be  assigned  and  transferred  to 
him,  in  like  manner  as  the  other  moiety  is 
giyen  to  his  brother;  but  should  either  of 
my  said  sons  die  before  he  attains  the  age 
of  twenty -one,  or  marries,  then  it  is  my 
will  and  desire,  that  the  other  should  suc- 
ceed to  his  proportion." 

Richard  Henry  and  Henry  Taliaferro, 
both  died  under  the  age  of  twenty-one,  and 
unmarried,  and  dttring  the  life  of  the  afore- 
said Rebecca  Taliaferro,  the  widow  of 
Richard  Taliaferro,  and  possessed  of  the 
estate  in  question,  under  the  will  of  her 
husband. 

Rebecca  Taliaferro  died  shortly  before 
the  institution  of  this  suit,  without  having 
married  a  second  time,  and  consequently, 
without  having  forfeited  the  estate,  under 
the  will  of  her  husband,  Richard  Taliaferro. 

No  partition  was  ever  made  of  the  two 
tracts  of  land  aforesaid,  between  the  said 
Benjamin  and  his  brother  Robert,  or  their 
heirs;  nor  did  Littleton  W.  Tazewell,  the 
executor  of  Benjamin  Taliaferro,  ever  ex- 
ecute the  power  vested  in  him  by  the  will 
of  the  said  Benjamin,  of  selling  his  estate 
ir  the  lands  aforesaid. 

Sophia  Ann  Taliaferro  intermarried  with 
Larkin  Smith;  and  contends  that  she  is 
entitled  to  all  the  interest  which 
315  *the  said  Henry  and  Richard  Talia- 
ferro had  in  the  estate  of  the  said 
Benjamin  Taliaferro;  as  the  mother  of  the 
said  Henry  and  Richard,  and  the  heir  at 
L'lW  of  the  survivor  of  them:  that  the  com- 
plainants being  the  only  persons  entitled 
to  the  proceeds  of  the  said  sale,  are  at  lib- 
erty to  discharge  the  executor  from  the 
necessity  of  selling,  and  may  elect  to  take 
the  land  itself.  This  suit  was,  therefore,, 
brought  against  the  executor  and  heirs  of 
Benjamin  Taliaferro,  to  compel  the  said 
executor  to  deliver  up  the  said  estate  to 
the  complainants,  and  to  release  all  his 
right,  title  and  interest  in  the  same. 

Littleton  W.  Tazewell,  admits  the  alle- 
gation of  the  bill,  and  says  that  the  reason 
v/hy  he  has  not  exercised  his  power  of 
selling  is,  that  during  the  life  of  Rebecca 
Taliaferro,  (who  had  but  recently  died,) 
he  supposed  that  no  sale  of  the  reversion 
of  an  undivided  property,  could  be  made 
without  an  immense  sacrifice;  and  that 
since  the  termination  of  the  life  estate,  the 
right  to  the  property  being  contested,  he 
v.as  unwilling  to  do  any  act  which  might 
affect  the  interest  of  either  party.  He  pro- 
fesses his  willingness  either  to  make  sale 
of  the  land,  or  to  surrender  his  interest 
in  it,  in  any  manner  or  to  any  person  that 
the  court  might  direct. 

The  heirs  of  the  said  Benjamin  Talia- 
ferro also  answered,  and  contended,  that 
Richard  and  Henry  Taliaferro  received 
the  estate  by  purchase  from  their  father, 
and  therefore  the  real  estate  must  descend 
to  their  paternal  kindsed:  that  the  land  de- 
vised, must  be  considered  as  real  and  not 
personal  estate  in  a  court  of  equity,  under 
the  circumstances  of  this  case;  and  that 
it   was   purchased,  not  from  the   executor, 


but  directly  from  Benjamin  Taliaferro  him- 
self. 

In  the  progress  of  the  cause,  the  suit 
abated  as  to  the  complainant  Sophia  Ann 
Smith,  by  her  death,  and  was  revived  in 
the  name  of  Larkin  Smith,  her  administra- 
tor; and  Larkin  Smith  having  also  died,  it 
was  revived  in  the  name  of  William 
Brooke,  administrator  de  bonis  non  of  Ann 

Sophia  Smith  deceased. 
?16  *The  chancellor  decided,  that  upon 

the  principle  of  equity,  things  agreed 
to  be  done,  are  to  be  considered  as  done; 
the  real  estate  directed  to  be  sold  by  the 
will,  ought  to  be  considered  personal  es- 
tate: that  the  widow  of  Benjamin  Talia- 
ferro having  survived  her  two  sons,  though 
she  died  in  the  life-time  of  her  last  hus- 
band, her  personal  representative,  the  plain- 
tiff is  entitled  to  the  remaining  proceeds 
of  the  sales  thereof,  when  the  same  shall 
be  made,  and  to  the  profits  which  have 
accrued  or  may  accrue  under  the  sales, 
first  for  the  benefit  of  her  creditors,  and 
then  .to  the  use  of  those  claiming  under 
Larkin  Smith,  th*^  last  husband.  And  that, 
for  these  purposes,  partitions  and  sales  of 
the  land  ought  to  be  made,  and  an  account 
t?.ken  of  their  profits,  as  also  of  the  ad- 
ministration of  the  estate  of  the  said  Ben- 
jamin Taliaferro.  He  therefore  decreed, 
that  certain  commissioners  should  make 
partition  of  the  said  lands:  that  an  account 
should  be  rendered  of  the  rents  and  profits 
of  the  said  lands,  as  well  as  of  the  admin- 
i.^tration  of  Littleton  W.  Tazewell,  upon 
the  estate  of  his  testator. 

From  this  interlocutory  decree,  the  de- 
fendants obtained  an  appeal,  by  petition  to 
the  chancellor. 

Leigh  and  D.  Robertson,  for  the  appel- 
lants. 

Stanard  and  ^^  ickham,  for  the  appellee. 

For  the  appellants,  it  was  admitted,  as  a 
general  rule,  that  land,  directed  to  be  sold, 
will,  in  equity,  be  considered  as  money;  but, 
in  questions  between  the  heir  and  legatee, 
the  character  of  personalty  must  be  defin- 
itively fixed  by  the  testator.(a)  The  cir- 
cumstances which  will  be  relied  on  to  prove 
that  the  character  of  personal  estate  is 
definitively  fixed  on  the  land  devised  by  this 
will  to  be  sold,  are:  1st.  That  the 
317  money  arising  from  the  sale,  is  *to 
be  laid  out,  so  as  to  produce  a  cer- 
tain annual  income.  But,  such  an  income 
may  arise,  as  well  from  real  as  personal 
estate.  2d.  The  word  principal,  may  be 
supposed  to  indicate  personal  estate  only. 
This  construction,  however,  would  be 
much  too  narrow,  because  it  would  ex- 
clude an  investiture  in  many  species  of 
stock,  which  are  declared  by  law  to  be  real 
estate.  3.  As  little  weight  is  to  be  at- 
tached to  the  expressions,  assign  and  trans- 
fer; for,  these  are  equally  applicable  to 
real  and  personal  estate;  and,  even  if  they 
were  more  appropriate  to  'the  latter,  it 
should  be  remembered,  that  the  words  of 
a  testator  ought  not  to  be  examined  with 
technical  severity.  4.  It  may  be  said,  that 
the  mixture  of  real  and  personal  estate   in 


(a)  8Ves.  jun.  Oxenden  v.  Lord  Compton :  Do.  170, 
188,  Walker  V.  Denne:  5  Ves.  jun.  388.  Wheldale  v. 
Partridge,  do.  3W. 
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the  will,  gives  the  character  of  personalty 
to  the  whole  mass.  But,  in  the  cases  of 
Durour  v.  Mott?ux,(b)  and  Ackroyd  v. 
Smithson,(c)  this  circumstance  was  not  al- 
lowed to  have  any  weight 

But,  the  chief  argument  is,  that  the  will 
dees  not  direct  the  land  to  be  sold  posi- 
tively, but  only  says  it  may  be  done.  The 
executor  has  a  discretion  to  sell  the  land 
or  not,  as  he  may  think  proper;  and,  there- 
fore, it  is  not  a  conversion  of  the  real  es- 
tate into  personal  out  and  out,  which  all 
the  authorities  consider  requisite. 
'If  all  these  positions  are  incorrect,  still 
the  only  purpose  of  the  sale  having  failed, 
by  the  death  of  the  children  before  the 
condition  of  the  estate  was  changed,  the 
real  estate  must  descend  to  the  heir.  This 
doctrine  is  supported  by  the  cases  of  Cruse 
V  Barley,(d)  Chitty  v.  Parker,(e)  and 
Berry  v.  Usher,  (f)  The  legacy  had  not 
vested  at  the  tim:?  of  the  death  of  the  chil- 
dren ;(g)  nor  can  it  be  considered  as  a 
conversion  out  and  out.(h) 

For  the  appellee,  it  was  said,  that  the 
principle  of  equity  being  admitted,  that 
lands  directed  to  be  S0I4  will  be  con- 
318  sidered  *as  money,  the  appellants 
must  prove,  either  that  this  will  does 
not  afford  a  case  for  the  application  of 
the  principle;  or,  that  by  some  subsequent 
event,  the  rule  has  ceased  to  operate.  Both 
grounds  are  taken,  and  will  be  examined. 

1.  As  to  the  discretion  given  to  the  ex- 
ecutor to  sell  or  not,  as  he  thinks  proper, 
the  will  gives  no  discretion,  except  as  to 
the  time  and  manner  of  selling  the  prop- 
erty, but  does  not  leave  it  to  his  pleasure 
to  refrain  from  selling  altogether.  Circum- 
stances might  exist,  which  would  render 
it  inexpedient  for  the  testator  to  fix  any 
definite  time  or  manner  of  selling,  while, 
at  the  same  time,  it  was  his  determination 
that  the  property  should  be  sold.  The  tes- 
tator evidently  intended  that  the  property 
should  be  sold  before  his  sons  arrived  at 
twenty-one;  because,  he  requires  that  the 
proceeds  shall  be  laid  out  in  such  manner, 
£s  to  produce  a  certain  annual  income,  to 
le  equally  divided  between  his  two  sons, 
until  either  of  them  shall  attain  the.  age  of 
twenty-one  years,  or  ^marries.  The  word 
may,  in  this  case.,  does  not  imply  discre- 
tion, but  is  used  imperatively. 

The  devise  is  of  a  mixed  subject  of  real 
and  personal  property,  both  of  which  are 
to  be  applied  to  the  payment  of  debts, 
which  shall  be  so  invested  as  to  produce 
a  certain  annual  income.  One  moiety  of 
the  principal  is  to  be  assigned  and  trans- 
ferred to  each  of  the  children.  All  these 
terms  are  peculiarly  applicable  to  personal 
estate.  The  case  of  Doughty  v.  Bull,(i) 
shews  that  discretionary  words  in  a  will, 
may  be  considered  as  imperative.  It  is 
a  rule  of  equity,  that  the  character  given 
to  property  by  the  testator  is  to  be  re- 
tained, unless   the   legatee   make  his   elec- 


(b)  1  Ves.  senr.  820. 

(c)  1  Bro.  Ch.  Cas.  600.  510.  611. 

(d)  3  P.  Will.  22.  and  Coxe's  note- 

(e)  2Ve«.  jun.  271. 

(f)  11  Ves.  Jun.  87. 

(e)  Duke  of  Chandos  v.  Talbot.  2  P.  Will.  612.  and 
Ooze's  note.    Co.  Lltt.  237.  a.  Harsrrave's  note, 
(b)  8  Ves.  jtiD.  286:  2  Bro.  Ch.  Cas.  589. 
(1)2  P.  Win.  820. 


tion  to  take  it  in  a  different  character,  (j) 

2.    It   is   said,   that   the   purposes  of   the 

will    having   failed    by   the    death   of    the 

children,  the  land  will  remain  in  its 
319      *original  condition  of  real  property. 

But,  the  purposes  of  the  will  have 
not  failed.  The  children  survived  the  tes- 
tator, and  their  legacy  was  a  vested  one. 
The  failure  contemplated  by  the  law,  is  a 
failure  to  vest,  or  where  there  is  a  lapse 
of  the  legacy.  In  every  case  of  a  vested 
legacy,  the  character  impressed  by  the  tes- 
tator on  the  property,  attaches  immedi- 
ately, and  can  only  be  altered  by  the  elec- 
tion of  a  person  competent  to  make  an 
election.{k)  The  authorities  cited  by  the 
counsel  for  the  appellants,  to  prove  that 
this  legacy  had  not  vested,  have  no  appli- 
cation. There  is  no  case  where  a  personal 
subject  is  given  at  a  particular  time,  and 
interest  in  the  mean  time,  the  legacy  is 
not  considered  as  vested.  (1) 

February  17.— JUDGE  CABELL,  deliv- 
ered the  opinion  of  the  court.* 

The  first  question  which  presents  itself 
in  this  case,  admitting  that  all  necessary 
parties  are  before  the  court,  is,  whether  the 
interest  intended  by  the  will  of  Benjamin 
Taliaferro  for  his  two  sons,  Richard  Henry, 
and  Henry  Taliaferro,  were  vested  and 
continuing  interests,  at  the  time  of  their 
deaths. 

This  question  presents  no  difficulty.  It 
is  clearly  a  vested  interest,  unless  a  differ- 
ent result  be  produced  by  the  testator  hav- 
ing left  the  time  of  selling,  to  the  discretion 
ot  the  executor.  In  every  instance  of  a 
sale  by  an  executor,  some  time  must,  of 
necessity,  elapse  between  the  death  of  the 
testator,  and  the  sale;  and  something  is 
almost  invariably  left  to  the  discretion  of 
the  executor,  as  to  the  time  of  selling.  Yet 
that  makes  no  difference  where,  as  in  this 
case,  the  direction  to  sell  is  imperative. 
It  has  never  been  doubted,  that  the  dev- 
isee  or   legatee,   for  whose   benefit   a   sale 

is  thus  directed,  takes  by  the  will, 
S20      an    ♦immediate   vested    interest;    nor 

has  it  ever  been  held,  that  the  death 
of  the  devisee  or  legatee  before  the  sale, 
defeated  that  interest,  unless  there  was 
some  provision  in  the  will,  to  that  effect. 
Under  such  circumstances,  the  interest  in 
the  proceeds  of  the  sale,  is  as  much  a 
vested  interest,  as  if  the  land  itself  had 
been  immediately  and  directly  devised  to 
the  devisee.  Tht  circumstance  in  this  case, 
that  the  testator  had  only  a  remainder,  in 
the  land,  expectant  on  the  death  of  his 
mother,  will  not  vary  the  construction,  in 
this  particular,  which  ought  to  be  given  to 
the  will.  He  was  well  informed  of  his  in- 
terest in  this  land,  and  yet  he  expressly 
subjects  to  sale,  all  his  estate  whether  in 
possession,  remainder  or  reversion.  He 
may  have  been  aware,  that  circumstances 
might,  by  possibility,  render  It  essential  to 
his  children,  that  the  sale  should  be  made, 
before  the  hfe-estate  might  fall  in;  and  he 
very  prudently  lett  the  time  of  the  sale,  to 
the  discretion  of  the  executors. 


(j)  Blddulph  V.  BlddulDh.  12  Ves.  Jun.  161:    Asbby 
T.  Palmer.  1  Merlvale's  Rep.  2M. 
(k)  2  Maddock.  108. 

(1)  Hewitt  V.  WrlfiTht,  1  Bro.  Cb.  Cas.  p.  90. 
*Ji7DGE  Brooke  did  not  sit  In  tbis  cause. 
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The  interests,  therefore,  intended  for 
the  children  of  the  said  Benjamin  Talia- 
ferro, vested  at  his  death;  and  there  being 
nothing  in  the  will  to  defeat  them,  they 
were  continuing  interests  at  the  deaths  of 
the  children. 

It  becomes  important  to  enquire,  in  the 
next  place,  what  was  the  nature  and  char- 
acter of  those  interests. 

It  is  an  established  principle,  "that 
money  directed  to  be  employed  in  the  pur- 
chase of  land,  and  land  directed  to  be  sold, 
and  turned  into  money,  are  to  be  consid- 
ered as  that  species  of  property  into  which 
they  are  directed  to  be  converted."  The 
English  reporters  abound  with  cases  upon 
this  subject;  and  there  is  no  part  of  the 
law  more  firmly  established,  or  better  un- 
derstood. The  important  question  in  such 
cases  is,  whether  the  character  of  land  or 
money  is  definitively  and  imperatively  af- 
fixed, by  the  will,  to  the  property;  for,  the 
character  thus  impressed  upon  it,  will  re- 
main so  impressed,  until  some  person  hav- 
ing a  right  to  elect,  elects  to  take  it  in  its 
original  character.  Ashby  v.  Pal- 
321  mer.(m)  Land,  therefore,  thus  ♦im- 
pressed with  the  character  of  money, 
will,  until  election  be  made  to  take  it  as 
land,  pass  as  money,  although  it  has  not 
been  actually  converted  into  money.  The 
counsel  for  the  appellants  relied  upon  the 
principle  laid  down,  in  Walker  v.  Denne,(n) 
that  the  ^property  will  pass  according  to 
the  state  in  which.it  happens  to  be  at  the 
death  of  the  person  from  whom  it  is 
claimed.  But,  that  principle  has  been 
repeatedly  overruled.  Wheldalc  v.  Par- 
tridge ;(o)  Biddulph  V.  Biddulph;(p)  Kirk- 
man  V.  Miles  ;(q)  Ashby  v.  Palmer. (r) 
The  other  cases,  relied  on  by  the  counsel 
for  the  appellants,  have  no  application. 
Tn  all  of  these,  there  was,  from  some  cause 
or  other,  a  resulting  trust,  in  whole  or  in 
part,  for  the  heir  at  law  of  the  testator. 
But,  in  the  case  before  us,  the  conversion 
into  money  is  imperative,  "to  every  intent, 
out  and  out:"  and  the  whole  proceeds  of 
sale,  after  payment  of  debts,  are  given,  as 
personal  property,  to  the  two  sons  of  the 
testator;  and  it  is  to  them,  or  the  survivor 
of  them,  that  the  succession  must  now  be 
made.  There  is  then  no  foundation  what- 
ever for  any  claim  on  the  part  of  the  heirs 
at  law  of  the  testator. 

If  there  were  no  persons  other  than  the 
present  parties,  who  might  claim  an  inter- 
est in  this  controversy,  the  court,  pursu- 
ing the  principles  above  declared,  would 
affirm  the  decree  of  the  chancellor. 

But,  it  appears  that  after  the  death  of  the 
two  sons  of  the  testator,  Benjamin  Talia- 
ferro, their  mothir,  to  whom  the  property 
in  controversy  had  passed  at  the  death  of 
the  survivor  of  them,  as  his  next  of  kin, 
ititermarried  with  Larkin  Smith;  and  that 
the  said  Smith  aiid  his  wife  instituted  this 
suit,  as  the  only  persons  interested  in  the 
sale  of  the  land,  claiming,  by  their  bill,  to 
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discharge  the  ex«:cutor  from  the  necessity 
of  selling,  and  electing  to  take  the  land 
itself.  If  this  election  had  any  oper- 
?.22  ation  in  favor  *of  the  wife,  in  re- 
storing the  land  to  its  original 
character,  as  land,  it  may  become  impor- 
tant to  her  heirs  at  law,  as  she  died  before 
the  termination  cf  the  suit,  and  before  the 
land  was  reduced  to  possession  by  the  hus- 
band, to  inquire  Whether  her  rights  therein 
descended  to  them.  On  this  point,  the 
court  expresses  no  impression  even,  far- 
ther than  to  say,  that  it  is  a  subject  o^n 
v.hich  the  heirs  at  law  ought  to  have  a*n 
opportunity  to  be  heard  before  a  final  de- 
cree. The  decree  is  therefore  reversed, 
with  costs  to  the  appellees,  as  having^  sub- 
stantially prevailed;  and  the  cause  is  re- 
manded to  the  court  of  chancery,  with 
directions  to  make  the  heirs  at  law  of  Mrs. 
Smith,  parties. 


(m)  1  Merivale,  296:  2  Maddock,  108.  9.  10:  and  the 
cases  there  cited, 
(n)  2  Vesey,  170. 
(o)  8  A'es.  227. 
(p)  12  Ves.  181. 
(q)  18  Ves.  888. 
(r)  I  Merivale.  296. 


Stubbs  V.  Whiting. 

March.  1828. 

Marriage  Settlement.— A  marrlaffe  settlement  made 
after  marrla0e.  In  parsnance  of  articles  entered 
Into  before  marrlasre.  is  to  be  controlled  by  tbc 
articles. 

This  was  an  appeal  from  the  chancery 
court  of  Williamsburg. 

Isabella  C.  Fox.  before  her  marriage  with 
Emanuel  Jones,  entered  into  a  marriage 
settlement,  by  a  deed  duly  executed  and 
recorded,  by  which  the  said  Jones  con- 
veyed sundry  slaves  of  his  own  and  all  the 
property  to  which  he  might  be  entitled  by 
the  marriage  aforesaid,  in  trust  for  the  sole 
and  separate  use  of  the  said  Isabella,  her 
heirs  and  assign**;  and  covenanted  that  he 
would,  at  any  time  during  the  coverture, 
ratify  and  confirm  any  disposition  that  the 
said  Isabella  might  think  proper  to  make. 
of  all  or  any  part  of  the  slaves  or  other 

property  so  conveyed. 
323  ♦The    marriage    took    place;     and 

some  years  afterwards,  the  said 
Jones  died,  leaving  two  infant  sons,  Eman- 
uel Macon  and  V»'illiam  Booth  Jones.  The 
decedent  left  also  a  will,  by  which  he  save 
his  widow  the  power  of  selling  or  other- 
wise disposing  of  his  estate  called  Wood- 
stock, and  a  sum  of  money  that  he  expects 
from  a  suit  then  depending;  and  at  her 
death,  he  desired  that  his  estate  might  be 
ecually  divided  between  his  said  two  sons. 
If  either  of  them  bhould  die  before  twenty- 
one,  or  marriage,  leaving  no  issue,  the  sur- 
vivor was  to  receive  the  portion  of  his 
deceased  brother;  but,  if  the  said  Isabella 
should  survive  both  her  children  and  their 
issue,  he  gave  her  the  said  estate  in  fee- 
simple.  The  terlator  appointed  the  said 
Isabella,  and  two  other  persons  his  execu- 
tors, desiring  at  the  same  time,  that  the 
said  Isabella  might  act  without  the  inter- 
ference of  the  other  executors,  if  she  was 
so  disposed,  and  that  no  security  what- 
ever might  be  required  of  her. 

The  said  Isabella  alone  qualified,  without 
giving  security,  according  to  the  directions 
oi  the  will. 

In  the  year  1815,  Isabella  Jones  married 
John  S.  Stubbs.  senr.,  having  previously 
entered  into  articles  of  agreement  with  the 
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^z\d  Stubbs,  by  which  it  is  agreed,  that  all 
the  property  of  ihe  said  Isabella,  should 
remain  subject  to  her  own  control  and  dis- 
position, freed  from  the  marital  rights  of 
the  said  Stubbs  and  that  all  the  property 
of  the  said  Stubbs,  should  be  free  from  the 
cower  and  other  matrimonial  rights  of  the 
:aid  Isabella;  giving  her  an  unlimited  power 
of  disposition  during  the  coverture,  and  if 
bhe  survived  the  said  Stubbs,  without  hav- 
ing made  any  disposition  of  the  said  prop- 
erty, then  to  the  only  use  and  behoof  of 
the  said  Isabella,  her  heirs  and  assigns 
forever. 

After  the  marriage  between  the  said 
Isabella  and  the  said  Stubbs,  viz:  on  the 
hrst  day  of  April,  1816,  a  deed  of  settle- 
ment was  executed  in  pursuance  of  the 
said  articles,  in  which  Francis  Whiting 
was  made  the  trustee;  by  which  all  the 
property  real  and  personal  which  had  been 
settled  on  the  said  Isabella  by  the 
r24  deed  first  mentioned,  and  ♦the  will 
of  Emanuel  Jones,  was  settled  on 
the  said  Isabella  and  her  children  Eman- 
uel Macon  and  William  Booth  Jones  or  to 
the  use  of  any  other  person  she  might  ap- 
point by  deed  or  will. 

John  S.  Stubbs  died  in  1821;  and  the  said 
Francis  Whiting,  the  trustee  in  the  last 
mentioned  deed,  filed  a  bill  in  the  county 
court  of  Gloucester,  suggesting,  that  the 
said  Isabella  was  about  to  convey  a  part, 
if  not  the  whole  of  the  said  slaves,  and 
other  personal  property,  out  of  the  state, 
and  praying  that  the  sheriff  might  go  forth- 
with and  take  possession  of  the  negroes 
?nd  other  personal  property,  disposed  of 
for  the  benefit  of  the  said  Isabella  and  her 
children,  the  said  Emanuel  Macon  and 
William  Booth  Jones. 

The  county  court  made  an  order  re- 
straining the  said  Isabella  C.  Stubbs  from 
removing  the  negroes  and  other  property 
belonging  to  the  estate  of  Emanuel  Jones 
deceased,  beyond  the  jurisdiction  of  the 
said  court;  and  that  the  sheriff  should  forth- 
with take  possession  of  all  the  said  negroes 
and  other  property,  and  hire  the  negroes 
for  the  benefit  of  the  defendant  and  her 
children,  Emanuel  Macon  and  William 
Booth  Jones,  and  should  keep  the  other 
property  in  his  possession,  subject  to  the 
future  order  of  th-  court. 

Isabella  C.  Stubbs  answered  the  bill,  and 
affirmed  that  the  deed  of  trust  last  men- 
tioned, was  executed  for  the  sole  purpose 
ot  protecting  her  property  from  the  mari- 
tal rights  of  John  S.  Stubbs,  and  for  no 
other  purpose;  and  that  she  considered  the 
whole  of  the  said  property  as  her  own, 
^hich  she  intends  to  remove  at  her  own 
t  me  and  pleasure. 

An  appeal  was  allowed  to  the  interlocu 
tcry  decree  aforesaid,  to  the  chancery 
court  of  WilliamsDurg. 

The  chancellor  reversed  the  said  decree, 
and  commanded  the  sheriff  of  Gloucester, 
and  all  persons  claiming  under  it,  to  return 
'o  the  appellant  all  the  said  property  taken 
from  her  in  pursuance  of  the  said  interloc- 
utory decree.  And  the  court  injoined 
•25  the  said  Isabella,  the  ♦appellant,  from 
conveying  out  of  the  commonwealth, 
^r  permitting    any    person    to    whom    she 


shall  not  have  bona  fide  conveyed  by  deed 
made  in  execution  of  the  power  given  to 
her,  two-thirds  of  the  property  conveyed 
by  John  S.  Stubbs,  and  wife,  to  Francis 
Whiting:  that  the  marshal  of  the  court 
should  take  into  his  possession,  two-thirds 
c»f  the  slaves  and  their  increase,  upon  the 
appellee  entering  into  a  bond  in  the  pen- 
alty of  $1000,  with  condition  to  pay  to  the 
appellant  all  damages  which  she  might  sus- 
tain by  reason  of  this  order,  if  the  same 
should  be  reversed  or  annulled;  and  unless 
the  appellant  shall,  upon  being  served  with 
a  copy  of  this  order,  enter  into  bond  and 
security,  in  the  penalty  of  $10,000,  with 
condition  that  two -thirds  in  number  and 
value  of  the  said  slaves  and  their  increase, 
:.hall  be  forthcoming  to  answer  any  future 
decree  of  the  court  in  the  premises;  but, 
if  the  said  bond  should  not  be  given 
within  ten  days  fiom  the  service  of  this 
order,  then  the  marshal  should  hire  out 
the  slaves  so  taken,  until  the  end  of  the 
year,  &c. 

An  appeal  was  allowed  to  Isabella  C. 
Stubbs,  the  appellant,  on  her  motion. 

Leigh,  for  the  appellant. 

By  the  marriage  settlement  of  Emanuel 
Jones  and  Isabella  C.  Fox,  the  appellant, 
and  by  her  surviving  him,  she  became  en- 
titled to  the  property  in  question,  abso- 
lutely. The  will  of  the  said  Jones  cannot 
have  any  influence  on  property,  which  had 
leen  before  conveyed  by  deed. 

By  the  articles  entered  into  with  Stubbs, 
the  second  husband  of  Isabella  C.  Jones, 
all  her  individual  rights  over  the  property 
in  question  were  preserved  to  her,  free 
from  the  control  of  her  intended  husband; 
and  it  is  expressly  provided,  that  in  case 
of  her  surviving  him,  (the  event  which  has 
happened,)  she  should  be  remitted  to  all 
the  estate  which  she  had  before  the  mar- 
riage. The  estate  was  not  joint,  to  her 
and  her  two  children  by  Jones;  but 
?26  it  ♦was  expressly  placed  under  her 
entire  control,  both  by  the  marriage 
agreement,  and  by  the  settlement  made 
:fter  marriage  and  intended  to  carry  the 
agreement  into  effect. 

But,  if  the  articles  and  the  deed  are  at 
variance,  the  articles  ought  to  be  preferred; 
more  especially  where  the  deed,  (as  in 
this  case,)  professes  to  follow  the  articles. 
The  articles  are  made  before  marriage; 
the  deed  afterwards;  and  the  authorities 
are  explicit,  that  in  such  case,  the  articles 
will  be  set  up.(a)  The  chancellor,  there- 
lore,  erred  in  requiring  her  to  give  bond, 
that  she  would  not  remove  the  property 
conveyed  by  the  articles,  out  of  the  state; 
but,  if  there  is  any  property  given  by  the 
will  of  Emanuel  Jones,  not  coniprised  in 
the  marriage  agreement  with  him,  a  re- 
straining order  may  be  proper. 

No  counsel  for  the  appellee. 

March  14.— JUDGE  BROOKE,  deliv- 
e'-ed  the  opinion  of  the  court. 

The  court  is  of  opinion,  that  the  appel- 
lant having  survived  her  first  husbarid 
Emanuel  Jones,  took  an  absolute  estate  in 
all  the  property  comprehended  in  the  mar- 
riage settlement,  bearing  date  the  23d  of 
February,   1803;   and   that  the  deed  of  set- 


(a)  1  Fonb.  Equ.  190,  n.  p. 
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tlement,  of  the  1st  day  of  April,  1816,  exe- 
cuted by  her  second  husband,  John  S. 
Stubbs,  and  herself,  to  the  appellee,  was 
intended  by  the  parties  to  be  made  in  pur- 
suance of  the  marriage  articles,  entered 
into  between  thrim,  before  marriage,  and 
bearing  date  th»^  18th  of  July,  1815,  and 
must  be  controlled  thereby;  by  which  she 
having  survived  the  said  John  S.  Stubbs, 
ap.ain  became  entitled,  in  absolute  right, 
to  all  the  property  included  in  the  mar- 
riage articles  first  above  mentioned.  The 
decree,  therefore,  so  far  as  it  restrains  the 
appellant  from  removing,  or  otherwise  us- 
ing that  property,  is  erroneous,  and  must 

be  reversed  with  costs. 
?27  ♦And  the  cause  is  remanded  to  the 

court  of  chancery,  for  an  enquiry  to 
be  made,  whether  the  marriage  articles 
and  deed  of  settlement,  between  the  appel- 
lant and  her  last  husband  John  S.  Stubbs, 
embraces  any  ot^^er  personal  estate,  than 
that  derived  to  her  in  and  by  the  marriage 
settlement  aforesdid,  between  her  and  her 
first  husband  Emanuel  Jones,  which  she 
holds  as  executrix  of  the  will  of  the  said 
Jones;  and  in  that  event,  further  to  en- 
quire, whether  she  has  given  sufficient  se- 
curity as  executrix,  and  if  not,  to  take  such 
measures,  as  may  be  proper  and  effectual, 
to  compel  her  to  give  such  security;  or 
otherwise  to  provide  for  the  preservation 
of  such  property,  and  its  ultimate  disposi- 
tion, according  to  the  rights  of  the  parties 
interested  therein  But,  in  case  such  se- 
curity shall  have  been  given,  then  the  bill 
is  to  be  dismissed. 
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♦Thweatt's  Administrator  v, 
Administrator,  &c.* 

March.  1828. 


Chancery  Practice— Intpectora  of  Tobacco— Contribu- 
tion.—In  equity,  contribution  may  be  claimed  by 
one  Inspector  of  tobacco,  against  his  co-inspector, 
for  the  amount  of  a  Judgment  had  aflralnst  the 
former,  for  faillns'  to  deliver  tobacco,  when 
legally  demanded,  which  judflrment  he  has  dls- 
charsred.  when  the  failure  does  not  proceed  ex 
maleflcio.  o|:  from  some  actual  fraud,  or  volun- 
tary wronff. 

Same— Same— Same.— But.  It  is  incumbent  on  the 
party  asking -relief .  to  shew  that  he  is  innocent 
of  such  imputations. 

The  following  opinions  present  so  full  a 
view  of  the  case,  that  any  other  statement 
would  be  unnecessary. 

Leigh,  for  the  lippcllant. 

Gilmer,  for  the  appellee. 

March  17.— JUDGE  GREEN. 

The  appellant  IJcd  his  bill  against  the 
appellees,  in  the  superior  court  of  chancery 
for  the  Richmond  district,  charging,  that 
Thweatt  and  Hinton  were  joint  mspectors 
of  tobacco  at  Boiling's  warehouse:  that, 
after  Hinton's  death,  Brunett  brought  an 
action  on  the  case  against  Thweatt,  as  sur- 
viving inspector  of  Thweatt  and  Hinton. 
for  the  value  of  tobacco  inspected  at  the 
said  warehouse,  and  not  delivered  accord- 
ing to  the  tenor  of  the  receipt,  and  ob- 
tained a  judgment  therefor,  which  was  paid 
by  Thweatt's  administrator,  amounting, 
with  costs,  to  311.  9s.  lOd.  A  copy  of  the 
record  of  the  suit  at  law  is  exhibited  as  a 
vart  of  the  bill.     The  bill  further  charges, 


*For  mooitgrmphlc  note  on  Contribotion  and  Exonera- 
tion, see  end  of  case. 
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Ihat  Adam  Finch  brought  a  suit  (an  action 
on  the  case,)  against  the  said  Thweatt  and 
>Iinton,  the  foundation  of  which  was,  the 
non-delivery,  by  the  said  inspectors, 
329  of  ♦other  tobacco,  inspected  at  the 
said  warehouse,  to  the  "said  Finch, 
or  his  opder;"  in  which  he  recovered  961. 
3  5s.  2d.,  and  costs,  against  Thweatt;  the 
iuit  having  abated  as  to  Hinton,  by  his 
death:  that,  after  an  unsuccessful  appeal 
and  injunction,  Thweatt's  representative 
had  paid  the  whole  or  great  part  of  the 
jjdgment,  damages  and  costs.  A  copy  of 
the  record,  in  Finch's  case,  is  also  exhib- 
ited with  the  bill,  as  a  part  thereof.  The 
till  also  states,  that  the  plaintiff  "has  been 
5dvised  that  for  a  moiety  of  the  said  judg- 
ment, and  costs  and  damages,  the  estate 
of  Hinton  should  be  responsible,  inasmuch 
as  the  recoveries  were  for  a  joint  malver- 
sation in  office."  Joseph  Jones,  styling 
himself,  in  his  answer,  to  be  administrator 
(.f  S.  Hinton,  deceased,  late  inspector  at 
Robert  Boiling's  warehouse,  in  the  town 
oJ:  Petersburg,  answered.  The  answer  does 
not  admit  or  deny  the  matter  of  the  bill. 
The  record,  in  Brunett's  case,  shews  that 
the  suit  abated  as  to  Thweatt,  by  his  death, 
and  was  revived  against  his  representative, 
against  whom  the  verdict  and  judgment 
was  rendered;  and  that  the  tobacco  was 
inspected,  and  receipts  given,  by  Thweatt 
and  Hinton;  and  that  the  demand,  and  fail- 
ure to  deliver,  was  in  the  life-time  of  both, 
and  whilst  they  were  inspectors.  The  dec- 
laration, in  Finch's  case,  charges,  that  the 
defendants  Thweatt  and  Hinton  had  not 
only  failed  to  deliver  the  receipts,  for  the 
tobacco  inspected,  to  Finch,  but  had  deliv- 
ered the  receipts  and  tobacco  to  another 
person,  not  authorised  to  receive  the  same. 
The  chancellor  dismissed  the  bill,  and  the 
plaintiff  appealed 

The  bill  in  question,  was  a  bill  for  con- 
tribution, and  the  case  depends  entirely 
upon  the  question,  whether  the  bill  pre- 
t'^nts  a  fit  case  for  contribution,  or  not? 
The  counsel  for  the  appellant  seemed  to 
think,  that  this  question  would  turn  upon 
the  enquinr,  whether  the  actions  of  Bru- 
nett and  Finch,  would  or  would  not  have 
survived  against  the  representatives  of  the 
inspectors,  if  they  had  both  died  before  a 
recovery  had;  and  he  contended,  that 
330  *those  actions,  or  actions  in  some 
other  form,  could  have  been  main- 
tained against  the  representatives  of  the 
inspectors;  either,  because  the  inspectors 
vere  bailees,  and  bound  by  an  express  con- 
tract of  bailment,  to  deliver  the  tobacco  to 
the  owners;  for  'i  failure  in  the  perform- 
ance of  which  contract,  an  action  of  as- 
sumpsit, founded  upon  the  contract,  would 
lie  against  the  executor  of  the  bailee;  or, 
because  our  statiUe  provides,  that  an  ac- 
tion of  trespass  may  be  brought  by  or 
against  executors  or  administrators,  for 
goods  taken  and  carried  away,  in  the  life- 
time of  the  testator  or  intestate. 

I  doubt  whether  an  action  of  assumpsit, 
founded  upon  the  contract,  (in  which  the 
contract  is  the  gist  of  the  action,  and  there- 
fore, may  be  brought  by  or  against  an 
executor,)  could  be  sustained  against  the  in- 
spectors.    They  are  public  officers.     They 
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have  no  reward  for  their  services  in  rela- 
tion to  the  crop  tobacco  brought  to  the 
warehouse,  other  than  a  fixed  salary,  which 
they  receive  from  the  commonwealth.  In 
case  of  the  death,  removal  or  resignation 
of  an  inspector,  his  care  and  responsibility, 
in  relation  to  the  tobacco,  devolve  on  his 
successor;  and  neither  he  nor  his  executor, 
has  any  controul  over  the  tobacco  in  the 
warehouse,  so  as  to  be  enabled  to  comply 
\\ith  the  supposed  contract  of  bailment. 
Inspectors  are  liable  by  the  provisions  of 
the  act  of  assembly,  to  the  parties  ag- 
srieved  by  thei;  misconduct,  for  various 
specified  penalties,  and  for  damages  aris- 
ing from  their  failure  in,  or  neglect  of, 
dut)'.  In  short,  the  commonwealth  seems 
to  be  the  bailee,  (but  without  responsibility 
as  such,)  and  thf  inspectors,  her  agents 
and  officers.  To  maintain  an  action  of 
assumpsit  ex  contractu,  it  is  necessary  to 
3ver  and  prove  a  consideration;  otherwise, 
the  promise  is  nudum  pactum  unde  non  or- 
itur actio.  What  consideration  could  be 
alleged  to  exist,  between  an  inspector  and 
3.  planter,  carrying  his  tobacco  to  a  ware- 
house for  inspe<.tion  and  safe  keeping?  It 
in  true,  that  a  special  action  of  assumpsit, 
(as  it  is  called,  though  it  be  really 
331  an  action  ex  delicto,)  *may  be  main- 
tained against  a  bailee,  who,  without 
consideration,  undertakes  any  thing  in  re- 
lation to  another's  property,  and  performs 
his  undertaking  so  unskilfully  and  neg- 
ligently, as  to  produce  a  damage  to  the 
owner.  But,  in  such  case,  the  damages  are 
recovered  for  the  mal-feasance,  or  negli- 
gence of  the  bailee,  which  is  the  gist  of 
the  action.  The  undertaking,  indeed,  must 
be  alleged  and  proved;  but,  it  is  neverthe- 
less, only  matter  of  inducement.  Such  an 
action,  therefore,  could  not  be  maintained 
by  or  against  an  executor,  it  being  actio 
lersonalis  quae  moritur  cum  persona;  un- 
less it  be  given  by  our  statute. 

It  has  been  decided  under  the  statute  of 
4  Ed.  III.  ch.  7,  that  an  executor  may  main- 
tain an  action  for  any  injury  done  to  his 
testator's  personal  estate,  by  which  it  has 
been  rendered  less  beneficial  to  the  execu- 
tor: Because,  the  title  of  the  act  (which 
ii  in  the  terms  of  an  enacting  clause,)  says, 
"that  an  executor  shall  have  an  action  of 
trespass  for  a  wrong  done  to  his  testator," 
and  recites  that  "in  times  past,  execu- 
tors have  had  no  actions  for  a  trespass 
done  to  their  testators,  as  of  the  goods 
and  chattels  of  their  testators  taken  and 
carried  away,"  &c.  and  enacting  "that 
the  executors  in  such  cases,  shall  have 
an  action  against  _the  trespassers,"  &c. 
In  the  construction  of  this  statute,  it 
has  been  decided,  that  the  word  tres- 
pass, as  it  was  then  understood,  em- 
braced all  cases  of  tort:  that  the  word 
wrong  in  the  title  is  general,  and  that  the 
words  as  of  the  goods  &c.  were  inserted 
only  by  way  of  example,  so  as  to  confine 
the  remedy  to  cases  in  which  the  wrong 
affected  the  goods  and  chattels.  But,  our 
statute,  without  any  such  title  or  general 
^ords  as  are  found  in  the  title,  and  in  the 
enacting  plausc  of  the  English  statute,  gives 
the  action  of  tr-epass  for  goods  taken  or 
carried    away,  and    provides  for    that     case 


only  substantively,  and  not  by  way  of  ex- 
ample. So  that  I  should  doubt,  whether 
any  action  would  lie  against  an  executor 
for  a  tort  by  his  testator,  unless  it  were^ 
shewn  that  goods  had  been  taken  or  carried 
away  by  him.     I  have  not,  however, 

332  thought    it    necessary    *to    examine 
those    questions     minutely,     because 

they  seem  to  me  unimportant  to  the  decision 
of  this  case.  If,  however,  it  were  necessary 
to  shew  that  Hinton's  representatives  were 
responsible  to  the  owners  of  the  tobacco, 
notwithstanding  his  death,  that  responsi- 
bility is  fully  ascertained  by  the  case  of 
Scott  V.  Hardaway,(a)  in  which  it  was  de- 
cided in  this  court,  that  an  inspector  was 
liable,  on  his  official  bond,  for  any  injury 
suffered  by  any  person,  in  consequence  of 
his  misconduct. 

Contribution  is  not  due,  by  reason  of 
any  contract,  express  or  implied.  But, 
when  any  burthen  ought,  from  the  relation 
of  the  parties,  o?  in  respect  of  property 
held  by  them,  to  be  equally  borne,  and 
each  party  is  in  aequali  jure,  contribution 
is  due,  unless  the  claim  to  contribution  has 
arisen  out  of  some  actual  fraud,  or  volun- 
tary wrong,  in  which  the  party  claiming 
contribution  has  participated.  The  mere 
non-performance  or  violation  of  a  civil  ob- 
ligation, is  not  such  a  wrong,  as  will  con- 
demn a  claim  to  contribution,  (b)  The  act 
which  precludes  a  party  from  the  right  to 
claim  contribution  from  those  who  were 
equally  liable  to  the  burthen  as  himself, 
must  be  malum  in  se,  as  actual  fraud  or 
voluntary  wrong.  Thus,  if  there  be  a  com- 
mon partition  wall  between  two  cotermi- 
nous tenants,  and  it  becomes  ruinous,  and 
one,  in  spite  of  the  prohibition  of  the  other, 
pulls  it  down,  and  re-builds  it,  he  is  enti- 
tled to  contribution  for  the  expense,  (c) 
Thus,  if  the  conusor  dies,  having  sold  a 
part  of  the  lands  bound  by  the  recogni- 
zance to  several  purchasers,  and  leaving 
a  part  to  descend  to  his  heir,  the  heir  is 
i.ot  entitled  to  contribution  against  the  pur- 
chasers, because  he  is  not  in  aequali  jure; 
but  the  purchasers  are  (without  contract, 
express  or  implied,)  entitled  to  contribu- 
tfon  against  each  other;  without  regard  to 
the  time  or  order  of  the  purchases.  So, 
"if  judgment  be  against  two  disseisors  in 
assize  for  the  land  and  damages,  and  one 
disseisor  dies,  the  execution  shall  not  be 
awarded       against       the       surviving 

333  ^disseisor,    who    was   party    to    the 
wrong,  but   as  well  the  heir  as  the 

disseisor  shall  be  charged  ;"(d)  and,  a  for- 
tiori, if  the  surviving  disseisor  had  paid 
the  damages,  he  ought  to  have  contribu- 
tion against  the  representative  of  the  de- 
ceased disseisor.  The  reason  why  the  law 
refuses  its  aid  to  enforce  contribution 
amongst  wrong-doers,  is  that  they  may  be 
intimidated  from  committing  the  wrong,  by 
the  danger  of  each  being  made  responsible 
for  all  the  consequences;*  a  reason,  which 
does  not  apply  to  torts  or  injuries  arising 


(a 


a)  4  Munf .  263. 
.b)  1  Ves.  &  Beames,  117. 

(c)  4  Johns.  Cb.  Rep.  384. 

(d)  SCO.  Rep.  IS. 

•The  case  In  8  T.  R  186.  cited  at  the  bar.  seems  to 
be  GDC  of  a  voluntary  and  active  tort— Note  In 
Original  Edition. 
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from  mistakes  or  accidents,  or  involuntary 
omissions  in  the  discharge  of  official  duties. 
Courts  of  law  enfoice  contribution  only  in 
cases  where  a  contract  between  the  parties 
t(^  that  effect  may  be  presumed;  but,  courts 
of  equity  indulge  in  a  larger  jurisdiction, 
and  admit  contribution  whenever  the  par- 
ties were  originally  subject,  jointly,  to  the 
burthen,  and  are  in  aequali  jure,  and  where 
the  party  claiming  the  assistance  of  the 
court,  is  not  precluded,  by  his  own  turpi- 
tude, from  receiv  ng  it.(e)  In  the  case  at 
bar,  the  only  def&ult  of  the  inspectors  ap- 
pears to  have  been  the  non-delivery  of  the 
tobacco  to  the  owners  of  it.  This  might 
happen  in  various  ways,  without  imputing 
fraud  or  voluntaiy  wrong,  to  the  inspec- 
tors. It  might  have  been  delivered,  as  is 
stated  in  the  evidence  given  in  one  of  the 
suits  at  law,  (which  is,  however,  no  evi- 
dence against  the  defendants  in  this  suit,) 
in  consequence  of  the  notes  or  receipts 
having  been  delivered  to  a  person  produc- 
ing a  forged  order.  It  might  have  been 
delivered  to  an  improper  person,  by  mere 
mistake,  or  stolen;  and,  in  the  absence  of 
all  proof,  although  it  might  have  been  em- 
bezzled by  the  inspectors,  such  embezzle- 
ment ought  not  to  be  presumed.  Fraud  is 
odious,  and  ought  to  be  proved.  Nor  do  I 
think,  that  this  conclusion  ought  to  be  af- 
fected by  the  statement  in  the  bill,  that  the 

judgments  were  recovered  for  a 
S34      joint   malversation   in   ♦office.     That 

is  a  loose  expression,  corrected  by 
the  context  of  the  bill,  and  by  the  records 
ot  those  judgments,  which  exhibit  nothing 
inconsistent  with  the  supposition  that  the 
tobacco  was  lost  to  the  owners  by  a  fraud 
practised  upon  the  inspectors,  or  by  their 
mistake. 

The  case  seems  to  me  to  resolve  itself 
into  these  propositions.  When  parties  are 
equally  bound  to  bear  a  burthen,  and  are 
in  aequali  jure,  that  is,  liable  from  the 
same  circumstances  existing  as  to  both, 
contribution  is  due  of  ri^ht,  in  equity:  that 
this  general  proposition  is  liable  to  one  ex- 
ception, namely,  that  the  party  who  would 
rtherwise  be  entitled  to  such  contribution, 
forfeits  such  right,  if  the  joint  liability 
arose  from  an  a:t  malum  in  se,  a  fraud  or 
voluntary  tort,  in  which  he  participated: 
that  when  it  is  shewn  that  the  parties  were 
originally  equally  bound,  and  stood  in 
aequali  jure,  the  party  who  has  paid  all,  is 
entitled  of  course  to  contribution,  unless 
it  be  shewn  on  the  other  side,  that  his 
right  has  been  forfeited  as  aforesaid,  by 
his  own  wrongful  act.  No  such  fact  is  al- 
leged or  proved  in  this  case. 

I  do  not  think,  that  the  right  to  contri- 
lution  ought  to  be  considered  as  impaired 
by  the  fact  (if  it  really  existed  in  this  case,) 
that  one  of  the  parties  and  his  estate  was 
absolved  by  his  death  from  all  liability  to 
the  party  injured  He  who  claims  contri- 
bution, does  not  claim  by  substitution  to 
the  rights  of  the  party  whose  demand  he 
has  satisfied;  but,  upon  the  broader  princi- 
ple, that  he  who  has  exclusively  borne  the 
burthen  which  ought  to  have  been  borne 
jointly  with  another,  is  entitled  to  be  rate- 
?bly   indemnified,  as   in   the   case   of  party 


(e)  4  Johns.  Ch.  Rep.  884:  8  Johns.  Ch.  Rep. 


walls,  and  average  in  cases  of  loss  at  sea, 
&c.  !•  presume,  (though  I  have  seen  no 
case  to  that  effect,)  that  if  two  were  bound 
in  a  joint  obligation  before  our  statute  con- 
cerning joint  right?  and  obligations  for  a 
joint  debt  or  contract,  and  one  of  them 
had  died,  and  the  other  had  discharged  the 
obligation,  he  would  have  been  entitled  to 
contribution  against  the  executors  of  the 
deceased  obligor,  although  they  were 

335  at    law    completely    ♦exonerated.      I 
think  the  decree  should  be  reversed, 

and  the  plaintiff  declared  to  be  entitled  to 
recover  against  the  defendant  a  moiety  of 
the  judgments,  costs  and  damages  paid  by 
him  or  his  predecessors. 

JUDGE  COALTER. 

This  is  a  bill  for  contribution,  filed  by 
the  appellant  against  the  appellee.  It  is 
alleged,  that  their  intestates  were  many 
years  ago  co-inspectors  of  tobacco,  at  Boi- 
ling's warehouse  in  Petersburg,  and  that 
two  judgments  had  been  recovered,  one 
against  Thweatt  in  his  life-time,  and  one 
against  the  appellant  as  his  administrator, 
for  breaches  of  duty  in  office,  alleged  to 
have  taken  place  in  the  life-time  of  both 
inspectors. 

As  a  reason  for  resorting  to  a  court  of 
equity,  instead  of  going  to  law,  the  bill 
clleges  that  the  appellee  had  delivered  over 
the  assets'  of  his  intestate  to  the  distribu- 
tees, who  are  madr  parties,  and  a  discov- 
ery of  assets  is  therefore  required.  In 
ether  respects,  it  is  a  naked  bill  for  contri- 
bution between  two  officers,  against  one 
of  whom  there  had  been  judgments  at  law 
for  a  failure  and  refusal  to  deliver  tobacco 
in  one  case,  and  notes  in  the  other  to  the 
owners;  and  it  is  claimed  in  the  bill  on  the 
mere  ground,  as  ia  alleged,  that  the  recov- 
eries at  law  were  for  a  joint  malversation 
in  office;  the  whole,  or  a  great  part  of  the 
damages  recovered  for  which,  had  been 
paid  by  the  appellant  out  of  his  intestate's 
estate.'  It  is,  therefore,  as  naked  a  case  in 
equity,  as  a  declaration  on  an  implied  as- 
sumpsit, arising  from  the  mere  payment  of 
the  money  by  one  inspector,  would  be  at 
law:  and  the  question  is,  whether,  in  such 
L  case,  contribution  can  be  decreed  between 
two  such  wrong-doers;  admitting  that 
both  are  proved  to  be  so. 

.It  is  said,  however,  that  though  the  bill 

expressly  alleges  that  the  recoveries  at  law 

were  for  a  joint  malversation  in  office,  yet 

i*'  we  take  the  records  of  those  judgments 

as   part   of  the  bill,   they  being   re- 

336  ferred  to   as   ♦part  thereof,  that  the 
case  will  appear  to  be  one  in  which 

contribution  can  properly  be  decreed,  with- 
out violence  to  the  general  principle  of 
law  which  repeis  such  claim  betw^een 
wrong-doers. 

One  of  these  suits  was  instituted  against 
loth  inspectors;  it  abated  by  the  death  of 
Hinton,  and  judgment  finally  obtained 
against  Thweatt,  who  survived. 

It  is  an  action  on  the  case  for  a  violation 
of  their  duties  in  their  office,  in  not  deliv- 
ering tobacco  notes  to  the  owner  of  to- 
bacco inspected  by  them;  and  on  the  plea 
of  not  guilty,  there  is  verdict  and  judg- 
ment for  the  plaintift. 

In  this  case,  the  defendant  moved  for  a 
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non-suit,  because  tlic  evidence  introduced 
by  the  plaintiff,  was  not  sufficient  to  sup- 
port his  action.  The  evidence  was,  that 
the  son  of  the  plaintiff,  by  his  directions, 
applied  to  the  inspectors  for  his  notes;  that 
the  defendant  sncv/ed  him  the  books,  by 
vhich  it  appeared,  the  tobacco  had  been 
inspected,  but  wa*  told  it  had  been  shipped, 
the  inspectors  aileging  they  had  issued 
r.oies  for  it,  in  pursuance  of  an  order  in 
the  name  of  the  plaintiff,  which  order  they 
shewed,  but  which,  the  witness  told  them, 
he  knew  was  not  the  hand  writing  of  the 
plaintiff:  That  the  witness  afterwards  pro- 
anced  a  written  order  from  the  plaintiff 
tor  ihe  notes,  but  they  were  refused. 

Even  if  this  was  evidence  against  the  ap- 
pellee in  this  case,  as  far  as  it  goes,  and  if 
full  proof,  that  the  inspectors  had  been  de- 
frauded of  the  tobacco,  would  justify  a 
cecree  for  contribution,  yet  the  proper  evi- 
dence is  not  produced,  nor  is  there  an 
allegation  in  the  bill,  to  justify  its  exhibi- 
tion, unless  this  statement  in  the  record, 
is  to  be  taken  as  such  allegation.  The  al- 
leged forged  or<!er  is  neither  produced  on 
the  trial  at  law,  nor  is  it  exhibited  in  this 
suit;  nor  is  it  stated  who  provided  it  or 
received  the  notes,  or  what  has  been  done 
with  the  tobacco  If  it  was  shipped,  the 
books  directed  to  be  kept  by  the  48th  sec- 
tion of  the  act,  would  shew  by  whom,  and 
probably  who  was  the  inspector  who  de- 
livered it  out. 
337  *The  bill  alleges,  that  there  had 
been  an  injunction  to  this  judgment, 
which  had  been  dissolved;  but  on  what 
ground  it  was  granted,  whether  on  ac- 
count of  this  order  or  not,  is  neither  stated, 
nor  are  the  proceedings  in  that  case,  made 
part  of  this,  if  it  would  be  evidence  in  this 
case. 

The  other  suit  was  likewise  an  action 
on  the  case  against  Thweatt,  instituted 
after  the  death  of  Hinton,  alleging  that 
ihcy  jointly  issued  tobacco  notes;  that,  in 
the  life-time  of  Hinton,  the  tobacco  was 
demanded,  and  not  delivered;  and  that, 
after  his  death,  it  was  again  demanded  of 
Thweatt,  who  continued  in  the  office  of 
inspector,  and  who,  fraudulently  and  con- 
trary to  law,  refused  to  deliver  it.  To  this, 
there  was  also  a  plea  of  not  guilty,  and  a 
pencral  verdict  and  judgment  for  the  plain- 
tiff. 

It  was  not  nececsary  for  the  plaintiffs  in 
these  suits,  to  prove  an  actual  embezzle- 
ment of  the  tobacco,  in  order  to  entitle 
them  to  recover;  a  delivery  into  the  ware- 
bouse,  and  a  refusal  of  the  notes  in  the  one 
case,  and  of  the  tobacco  in  the  other,  was 
sufficient  Such  proof  made  the  inspector 
s  wrong-doer,  as  to  the  plaintiffs,  and  sub- 
jected him  to  their  action;  but,  for  aught 
that  appears  to  the  contrary,  actual  fraud 
or  culpable  neglert  may  have  been  proved 
as  to  the  defendant. 

I  can  discover  no  ground,  therefore,  on 
v*hich  I  can  con.^ider  this  case,  otherwise 
than  as  a  naked  one  of  contribution,  sought 
between  public  officers,  in  consequence  of 
damages  recovered,  and  paid  by  one  of 
them,  for  a  joint  malversation  in  office, 
tven  if  it  had  not  been  expressly  so  called 
in  the  bill  itself      I  am  not  at  liberty  to 


make  any  thing  else  of  it,  because  nothing 
else  is  stated,  much  less  proved.  I  cannot 
say  the  notes  in  the  one  case  were  issued 
in  consequence  of  a  forged  order,  or  the 
other  tobacco  taken  from  the  warehouse, 
on  the  production  of  forged  notes;  or  that 
it  was  stolen,  or  otherwise  taken,  without 
gain  to  the  inspectors,  or  either  of  them, 
and  that  they  have  lost  it  without  any  cul- 
pable neglect  in  either;  nor  am  I  prepared, 
as    between    public   officers   of   such 

338  trust  ♦and  responsibility,  to  say,  how 
for  motives  to  vigilance  and  atten- 
tion should  be  lessened,  by  a  decree  for 
contribution  in  such  case,  were  it  made  out. 
The  general  doctrine  is,  that,  even  be- 
tween private  individuals,  there  is  no  con- 
tribution between  joint  wrong-doers.  It 
is  not  for  me  to  say,  that  these  parties  are 
not  to  be  considered  as  wrong-doers,  un- 
less embezzlement,  or  culpable  neglect  is 
proved  in  this  cause.  It  is  not  to  be  ex- 
pected that  either  party  would  prove  this 
ill  both,  and  of  course,  in  himself;  and  then 
it  must  result  that  contribution  will  lie  in 
all  cases  of  this  kind,  unless  the  verdict 
which  has  found  the  wrong  as  to  the  third 
party,  is  considered  conclusive,  until  the 
party  claiming  it  can  make  out  a  proper 
case  for  contribution,  notwithstanding  such 
verdict. 

The  parties  will  try  each  to  criminate 
the  other,  so  as  to  throw  the  whole  bur- 
then froJli  himself;  but  it  cannot  be  ex- 
pected, that  a  defendant  in  such  case,  will 
try  to  fix  guilt  on  both,  otherwise  than  as 
ii  is  established  by  the  verdict.  And  the 
court  itself,  from  motives  of  public  policy, 
will  notice  that.  This  doctrine,  I  think,  is 
clearly  laid  down  in  Merriweather  v. 
Nixon. (f)  That  was  an  action  on  the  case 
against  two,  for  an  injury  done  to  the  re- 
versionary estate  in  a  mill,  in  which  was  a 
count  also  in  trover  for  the  machinery.  In 
that  case  too,  there  was  a  joint  judgment, 
.•-o  that  both  were  found  guilty.  The  whole 
sum  was  levied  on  one,  who  brought  his 
action  for  contribution.  The  judge  was  of 
opinion,  that  no  contribution  could  by  law 
be  claimed,  as  between  joint  wrong-doers; 
and  that,  consequently,  the  action  on  an 
implied  assumpsit  could  not  be  maintained 
on  the  new  ground,  that  the  plaintiff  had 
alone  paid  the  money,  and  he  non-suited 
the  plaintiff.  On  a  motion  to  set  this  aside, 
Lord  Kenyon  said,  he  never  had  heard  of 
such  an  action  being  brought,  where  the 
former  recovery  was  for  a  tort. 

There  being  no  judgment  establishing  a 

wrong   against   Hinton,   and   what   defence 

he     cotild     have     made     we     know 

339  *not;  it  must  be  like  a  case  where  a 
party  injured  sues  one,  for  he  is  not 

c»bliged  to  sue  all,  guilty  of  a  wrong:  if 
that  one  comes  for  contribution  against 
others,  he  surely  must  make  out  a  case 
which  will  justify  a  recovery  against  them. 
The  mere  judgment  against  him,  and  pay- 
ment, is  not  enough. 

There  is  no  verdict  establishing  guilt  of 
any  kind  on  the  appellee's  intestate;  he 
might  have  been  sick  during  the  whple 
time  the  tobacco  was  in  the  warehouse,  or 
absent  during  the  delivery,  and  have  been 


(f)  8T.  R.  186. 
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protected  by  the  provisions  of  the  11th  and 
15th  sections  of  the  act.  In  the  absence  of 
a  verdict  then,  to  convict  him  of  any  wrong 
or  liability,  or  any  proof  of  such  liability, 
I  cannot  say  that  because  one  has  been 
found  liable,  the  other  must  of  necessity 
be  so  too;  and  although  a  joint  malversa- 
tion; although  it  is  charged  in  the  bill, 
there  is  no  proof  that  the  intestate  of  the 
appellee,  was  even  an  inspector,  much  less 
that  he  had  any  thing  to  do  with  the  to- 
bacco in  question,  other  than  what  is  to 
be  found  in  the  declarations  in  the  actions 
at  law,  and  the  evidence  spread  on  the  rec- 
ord, when  Hinton  was  dead,  and  no  longer 
a  party  to  the  first  suit.  The  answer  of  his 
?.dministrator,  says  nothing  as  to  these 
matters,  otherwise  than  calling  himself  ad- 
ministrator of  Hinton,  late  inspector,  but 
is  confined  to  the  discovery  of  the  assets 
sought  of  him. 

I  cannot  think  that  the  relation  between 
these  parties,  as  inspectors,  is  a  ground 
whereon  to  relax  the  sound  principle  of 
law  above  insisted  on.  It  would  seem  to 
me  the  reverse;  and  that  it  might  tend  to 
encourage  negligence,  if  not  frauds  by  in- 
spectors, to  hold  out  a  hope,  that  if  mat- 
ters come  to  the  worst,  the  burthen  will  be 
divided.  On  the  contrary,  this  court  has 
decided  that  the  vigilant  inspector  may 
throw  the  whole  burthen  on  the  fraudulent 
<  ne,  and  even  hold  his  securities  bound 
therefor.(g)  They  give  separate 
o40  bonds,  and  each  is  severally  ♦liable 
for  his  own  improper  acts.  If  both 
are  fraudulent,  or  both  *  negligent,  so  that 
no  case  can  be  made  out  by  either,  so  as  tc^ 
throw  the  whole,  or  part  of  the  burthen  on 
his  fellow,  which  proper  vigilance  will  gen- 
erally enable  him  to  do,  I  think  it  safest 
to  let  them  abide  by  the  consequences. 

I  am,  therefore,  for  affirming  the  decree. 

JUDGE  CABELL. 

The  new  light*  thrown  on  this  case  by 
the  second  argument,  have  convinced  me, 
that  my  first  views  were  erroneous;  and  I 
take  pleasure  in  abandoning  them. 

It  is  admitted  to  be  an  universal  princi- 
ple, that  where  cwo  or  more  persons  have 
jointly  committed  a  tort,  no  court  of  jus- 
tice, either  of  law  or  equity,  will  interfere 
to  enforce  contribution  among  the  partici- 
pators in  the  tort.  But  this  principle  has 
never  been  held  to  extend  to  the  non-per- 
lorniance  of  a  contract;  nor  even  to  the 
non-performance  of  a  civil  obligation  or 
duty,  where  that  non-performance  does  not 
proceed,  ex  malehcio.(h) 

Although  inspectors  may  not,  strictly 
speaking,  be  considered  as  bailees,  yet  I 
can  perceive  no  objection  to  the  position 
maintained  by  the  counsel  for  the  appel- 
lant, that  in  determining  the  liability  of 
inspectors  to  individuals,  whose  tobacco 
they  have  received,  we  are  to  be  governed 
by  the  same  principles,  which  regulate  the 
liabilities  of  ordinary  joint  bailees,  to  per- 
sons whose  proyerty  they  have  received, 
cr  a  contract  of  bailment.  The  duties  of 
inspectors,  in  relation  to  persons  whose 
tobacco  they  receive,  resulting  either  from 
the  general  provi««ions  of  the  act  of  assem- 
bly    on    the    subject,    or    from    the    special 


8r)  4  Mnnf.  282. 

h)  Linffard  y.  Bromley,  1  Ves.  and  Beames.  114. 


v/ritten  contracts,  exhibited  in  the  receipts 
or  notes  given  by  the  inspectors,  do  not 
vary  in  character,  from  the  duties  of  ordi- 
nary bailees,  growing  out  of  a  common 
contract  of  bailment.  And,  if  there  be 
a  joint  failure  in  two  or  more 
341  ♦bailees  to  comply  with  a  contract 
of  bailment,  which  failure  does  not 
arise  ex  maleficio,  I  hold  it  to  be  clear  law, 
that  one  of  them  who  may  have  been  com- 
pelled to  pay  all  the  damages  recovered, 
may  resort  to  th*.;  others  for  contribution. 
If  it  were  otherwise,  it  would  produce 
great  injustice. 

If  it  be  said,  that  the  idea  of  a  contract 
ought  to  be  excluded  in  the  consideration 
of  this  case,  for  that  inspectors  are  public 
officers,  and  that,  consequently,  their  du- 
ties spring  from  official  obligation,  and  not 
from  the  terms  of  a  voluntary  contract;  I 
reply,  that  there  is  no  difference,  in  my 
opinion,  between  duties  resulting  from  a 
voluntary  contract,  and  duties  resulting 
from  an  office  which  a  man  has  volunta- 
rily accepted.  And  even  if  there  be  a  dif- 
ference, the  general  principles  established 
in  the  case  of  Lingard  v.  Bromley,  before 
referred  to,  apply  with  full  force  to  the 
case  of  joint  inspectors. 

It  is  objected,  however,  that  the  com- 
plainant's case,  as  exhibited  by  his  own 
bill,  does  not  ent'.ile  him  to  relief,  even  on 
the  principles  above  stated.  The  bill  al- 
leges, that  the  judgments,  as  to  which 
contribution  is  sought  for,  were  obtained 
for  the  failure  to  deliver  tobacco  which 
the  inspectors  had  received  for  inspection. 
And  it  is  now  objected,  that  this  failure 
may  have  proceeded,  ex  maleficio;  but  it 
is  equally  probable,  that  it  did  not;  and,  in 
such  a  case,  I  do  not  hold  myself  at  liberty 
to  presume  that  the  failure  proceeded  from 
embezzlement,  fraud,  or  even  culpable  neg- 
ligence, on  the  part  of  the  inspectors,  or 
either  of  them,  until  it  shall  be  proved;  es- 
pecially when  w^  know  that  they  act  under 
the  solemn  obligations  of  an  oath.  It 
v/ould  be  to  invert  the  order  of  evidence  to 
require  from  them,  or  either  of  them,  proof 
of  the  non-existence  of  such  embezzlement, 
fraud  or  negligence.  The  onus  proband): 
is;  on  him  who  maintains  the  affirmative  of 
the  proposition.  As  to  the  expression  in 
the  bill,  "joint  malversation  in  office,"  so 
confidently  relied  on  by  the  counsel  for  the 
appellees,  it  is  to  be  remarked,  that 
.'^42  it  *forms  ro  part  of  the  allegata  of 
the  complainant;  and  it  would  be  too 
strict,  for  a  court  of  equity  to  hold  a  man 
bound  to  technical  accuracy  of  expression, 
in  unimportant  parts  of  his  bill. 

I,  therefore,  think  the  decree  should  be 
reversed,  and*  the  cause  remanded  for  far- 
ther proceedings,  pursuant  to  the  above 
principles. 

JUDGE  BROOKE. 

The  single  enquiry  in  this  case  is» 
v/hether  a  joint  inspector  of  tobacco,  who 
has  been  compelled  by  judgments  at  law, 
to  pay  damages  for  failing  to  deliver  in- 
spected tobacco,  can  have  contribution 
against  the  representative  of  his  co-inspec- 
tor, without  alleging  in  his  bill  and  prov- 
ing, that  the  failure  to  deliver  the  tobacco, 
v^as  produced  by  some  inevitable  circum- 
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stance,  or  other  cause   exempting   the   in- 
spectors  from    the    charge    of   refusing   to 
deliver     the     tobacco,    when     legally    de- 
manded.    I  suppose  this  to  be  the  enquiry 
in  this  case;   because,   if  a   case  is   really 
made  out,  in  which  the  failure  to  deliver 
the  tobacco,  proceeded  from  no  default  ot 
the  inspectors,  I  am  inclined  to  think  the 
plaintiff  would  be  relieved,  whatever  may 
have  been  the  form  of  the  actions  at  law 
in   which  the    judgments    were    rendered. 
The  bill,  I  think,  exhibits  no  such  case,  and 
the  proofs  in  the  record  furnish  no  aid  to 
supply  its  defects.     If  the  rule  that  the  al- 
legata and  probata,  must  correspond,  could 
be  dispensed  with,  as  to  one  of  the  cases, 
it   alleges    that    the    suit    was    prosecuted 
against    the    plaintiff's     intestate,    for    the 
failure  to  deliver  tobacco  inspected,  agree- 
ably to  the  tenor  of  the  receipt,  for  expor- 
tation, and  that  the  foundation  of  the  other 
suit,  was  the  non-delivery  of  other  tobacco; 
the  authority  to  receive  which,  is  not  de- 
nied to  the  party  demanding  it;  and  it  con- 
cludes   with    saying    that    the    plaintiff    is 
aaviscd  that  for  a  moiety  of  the  judgments, 
costs,  and  damages,  so   recovered  against 
the  estate  of  his  intestate,  he  is  enti- 
343      tied  to  contribution,  *in  as  much  as 
the  said  recoveries  were  for  a  joint 
malversation  in  office.    The  proceedings  at 
law  verify  the  allegations  in  the  bill,  with 
the  exception,  that  in  one  of  the  cases,  it 
is  alleged   that   the   inspectors   refused  .to 
deliver  the   tobacco,   because   it   had   been 
before  delivered  to  an  order,  which  is  said, 
but  not  proved,  to  have  been  forged.    The 
answer  is  by  the  administrator  of  the  de- 
ceased inspector,   and   neither   admits   nor 
denies  the   allegations  in  the  bill,  but  in- 
sists that  the  recourse  ought  to  be  had  to 
the  distributees  of  his  intestate,  to  whom 
the  estate  had  been  delivered.     I  shall  lay 
no  stress  on  the  last  allegation  in  the  bill, 
that  the  judgments  were  for  a  joint  mal- 
versation in  office,  because,  I  think  it  gives 
the  correct   character   to   the   case   before 
stated     by    the    plaintiff, — the      failure    to 
deliver  the  tobacco  by  the  inspectirs,  with- 
out assigning  any  other  than  the  circum- 
stances before  stated,  as  the  cause  was  a 
refusal  to  deliver  it,  which  was  a  joint  mal- 
versation in  office.    That  other  circumstan- 
ces may  have  existed,  is  possible,  but  none 
are  alleged  or  proved.     The  refusal  to  de- 
liver the  tobacco,  under  the  circumstances 
alleged,  was  a  joint  wrong  in  the  inspec- 
tors, and  to  joint  wrong-doers,  neither  a 
court  of  equity  nor  of  law,  will  afford  con- 
tribution.    The   case   in   8   Term   Reports, 
proceeds   on    this    rule.     The    principle   in 
both  courts  is,  that  joint  wrong-doers,  shall 
not  be  tempted  to   commit   wrong  by   di- 
viding  the    responsibility.     This    principal 
applies  a  fortiori  to  public  officers.     I  ad- 
mit, that  courts  of  equity,  take  a    broader 
jurisdiction.      They     relieve     in     cases     to 
which  the  jurisdiction  of  a  court  of  law  is 
not  adapted.     They  relieve  in  all  cases,  in 
which  the  parties  are  in  aequali  jure,  but 
neither  court  will  relieve  in  a  case  in  which 
they  are  in  pari  delicto,  which  I  consider 
to  be  the  case  now  before  the  court.    The 
case  in  Vescy   and   Beames,  was   decided 
upon  this  distinction.    I  am,  therefore,  still 
ct  opinion,  the  decree  must  be  affirmed. 
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or  Any  of  Them. 

B.  When  Creditor  Will  Be  Compelled  to  Resort 

to  Principal,  or  All  the  Sureties. 
in.  Contribntion  and  Exoneration,  as  Exemplified 
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a.  On  What  Founded. 

b.  General  Principles. 

c.  Interest  or  Liability   Only  Secondary— 

Another  Primarily  Liable. 

d.  Payment  or  Discharge  of  Such  Liability. 

e.  Measure  of  Recovery. 
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(b)  Interest  and  Costs. 
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A.  Jurisdiction  and  Remedies. 
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2.  EquiUble  Relief  before  Payment  of  Liabil- 

ity. 

8.  Equitable  Relief  after  Payment  of  Liabil- 
ity. 

4.  Riffht  to  Contribution  and  Exoneration  as 
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C.   Limitations. 
V.  Statutory  Provisions. 

A.  Surety  May  Require  Creditor  to  Sue. 

B.  GWlnff  Surety  a  Summary  Remedy  aflrainst 

Principal. 

C.  Oivinir  One  Surety  Remedy  aflrainst  Another. 

D.  Rifftat  of  Contribution  Unaffected. 
Crow  References  to  MoBOffrsphlc  Notes. 

Bills.   Notes  and  Checks,  appended  to  Archer 

V.  Ward.  9  Oratt  «2. 
Bills  Quia  Timet,  appended  toDevries^lb  Co.v. 

Johnston  &  Wolfe.  37  Gratt  90b. 
Cosu.    appended   to  Jones  t.  Tatnm.  19  Gratt 

720. 
Debts    of   Decedents,  appended  to   Shores    v. 

Wares.  1  Rob.  1. 
Joint  Tenants    and  Tenants   in  Common,    ap- 
pended to  Ambler  ▼.  Wyld,  Wythe  286. 
Judgments,  appended  to  Smith  v.  Charlton.  7 

Gratt.  425. 
Leffacies   and  Devises,  appended   to  Early    v. 

Early,  Glim.  \%i. 
Limitation  of  Actions,    appended  to   Herring- 
ton  V.  Harklns.  1  Rob.  601. 
Marshalinff    Assets,    appended    to  Carrinflrton 

V.  Didier.  8  GratU  960. 
ParUtion, 

Subroflration.  appended  to  Janney  v.  Stephens.  2 
Pat.  AH.  U. 

I  DBPINmON5. 
A-  CONTRIBUTION.— "A  payment  made  by  each 
or  by  any  one  of  several  having  a  common  Interest 
or  liability,  of  his  share  in  a  loss  suffered,  or  in  an 
amount  necessarily  paid,  by  one  of  their  number 
in  behalf  of  all."  Century  Diet.  Webster's  InL 
Diet..  Am.  &  Enff.  Enc.  of  Law.  yoL  7.  p.  896^ 

B.  EXONERATION.— **A  payment  made  to  one  or 
more  who  have  suffered  loss  or  necessarily  paid 
money  on  an  obllffation  to  which  they  were  second- 
arily liable,  by  another  or  others  who  were  pri- 
marily liable  to  the  same  oblisratlon."  Am.  &  Euff. 
Enc.  of  Law.  vol.  7,  p.  898. 

II.  PRINCIPLES  OOVBRNINO  WITH  A  VIEW  TO  PRE- 
SERVING  JUST   PRIORITIES   AND   BQUALI. 
TIES  BETWEEN  ALL  PARTIES  IN  PIRST 
INSTANCE. 

A.  WHEN  CREDITOR  MAY  RESORT  TO  THE 
SURETIES.  OR  ANY  OF  THEM.— The  creditor  may 
proceed  at  law  against  the  principal  and  the  sure- 
ties in  the  first  instance,  and  obtain  a  judsrment  and 
execution  aflrainst  them  jointly.  Nor  will  a  court  of 
equity  Interfere  by  Injunction  in  such  case,  except 
under  peculiar  circumstances,  the  ireneral  rule  be- 
luff  that  "the  creditor  is  under  noobliffation  to  look 
to  the  principal  debtor  or  to  his  property,  or  to  ex- 
haust his  remedies  aflrainst  the  latter  before  resort 
inflr  to  the  surety."  Penn  v.  luffles.  82  Va.  68,  citins- 
Meade  v.  Griffsby,  96  Gratt.  612:  Armstronflr  v.  Poole. 
80  W.  Va.  666,  6  S.  E.  Rep.  287. 

Ag-aln.  in  a  suit  in  equity  to  subject  the  land  of  a 
judgment  debtor  to  Judgments  aflrainst  him.  which 
are  numerous,  and  in  favor  of  different  persons, 
the  fact  that  in  one  of  the  debts  he  is  a  surety  with 
other  solvent  sureties  of  an  Insolvent  principal  does 
not  require  that  lands  of  the  solvent  co-sureties  be 
brought  into  the  case,  and  subjected  to  pay  a  por- 
tion of  that  debt,  thouflrh  those  co-sureties  arc 
parties  by  reason  of  the  right  to  coniributlon,  nor 
require  a  decree  of  contribution  therein,  as  this 
would  put  too  flreat  a  burden  on  the  creditors  here. 
But  the  court  disclaims  holding  that,  in  a  proper 
case,  equity  would  not  require  it  to  be  done.  Far- 
mers' Bank  of  Phillppi  v.  Woodford.  84  W.  Va.  481, 
12   S.    £.  Rep.   644.    But    compare    citation    from 
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National  Bank  v. 
Rep.  654. 

So.  where  H.,  with  B  as  his  surety,  executes  his 
bond  to  M.,  executor,  for  land  purchased  of  him 
by  H..  and  which  H.  afterwards  conveys  to  O.,  M. 
recovers  judgment  upon  the  bond  against  H.  and  B. 
and  B  pays  the  debt  M.  assiflming  it  to  him  without 
recourse.  On  a  bill  by  B  against  O.  and  H.  to  sub- 
ject the  land  to  satisfy  the  debt,  whether  B  claims 
as  assiflmee  or  as  a  security  who  has  paild  the  debt 
M.  is  not  a  necessary  party.  B  is  entitled  to  have 
the  land  sold  to  pay  his  debt  without  proceeding 
first  against  H. :  especially  as  O.  did  not  ask  for  such 
a  decree  in  the  court  below.  Omohundro  v.  Henson. 
20  Gratt  511. 

And.  under  certain  circumstances,  the  sureties  on 
the  bond  of  a  personal  r^:..csentatlve,  may  be  sued 
in  equity  for  the  liabilities  of  their  principal,  before 
the  remedy  against  the  latter's  heirs  and  personal 
representatives  has  been  exhausted.  Lacy  v.  Stam- 
per. 27  Gratt  49:  Barnes  v.  Trafton.  80  Va.  584: 
Horton  v.  Bond.  28  Gratt  896:  Franklin  v.  Depriest 
18  Gratt  257.  Too  onerous  terms  should  not  be  im- 
posed on  the  creditor.  He  ought  not  to  be  delayed 
in  his  recovery  until  he  has  pursued  the  personal 
representatives  of  the  principal  to  the  utmost  limit 
of  litigation.  Dabney  v.  Smith,  5  Leigh  18:  Lacy  v. 
Sumper,  27  Gratt  49. 

The  circumstances  in  the  last  named  case  were, 
that  the  litigation  had  been  long,  extending  over 
twelve  years,  and  the  legatees  seeking  to  recover 
from  the  executor  what  was  due  them  under  the 
will,  were  the  widow  and  minor  children  of  the 
testator,  who  had  been,  nearly  ever  since  living  iu 
want  and  destitution.  The  decree  appealed  from 
was  not  final  and  the  sureties  could  obtain  all  the 
relief  they  were  entitled  to  by  cross  bill  or  other- 
wise in  the  same  suit  and  the  court  intimates  that 
if  they  had  made  a  reasonable  payment  into  bank 
of  what  was  required  by  the  decree,  the  plaintiffs 
would  have  been  compelled  to  wait  for  the  balance 
till  opportunity  was  afforded  the  sureties  to  proceed 
aflrainst  the  parties  supposed  to  "be  primarily  liable: 
the  court  disclaims  Intention  to  lay  down  any  gen- 
eral rule,  and  distlnflruishes  Aylett  v.  King,  II  Leigh 
486.  and  Roberts  v.  Colvln,  8  Gratt  866. 

In  Dabney  v.  Smith,  above  cited,  the  parties  pri- 
marily liable  were  dead  and  the  creditor  was  not 
compelled  to  have  the  accounts  of  their  adminis- 
trators settled  in  order  to  a  decree  against  them 
personally.  "This  would  have  been  too  onerous 
on  creditor." 

Creditor  with  Surety's  Money  In  His  HandJ. 
—Quare,  whether  or  not  creditor  with  surety's 
money  or  its  equivalent  in  his  hands  will  be  com- 
pelled, without  resorting  thereto,  first,  to  exhausi 
his  remedies  against  principal.  Southall  v.  Farisb. 
85  Va.  409,  7  S.  E.  Rep.  534.  citing  Meade  v.  Griflrsby. 
96  Gratt  619:  Penn  v.  Ingles,  82  Va.  65:  Dabney  v. 
Smith.  6  Leigh  18:  Horton  v.  Bond.  28  Gratt  815: 
Bell  V.  McConkey.  82  Va.  176:  Paxton  v.  Rich.  86  Va. 
878.  7  S.  E.  Rep.  581. 

B.  WHEN  CREDITOR  WILL  BE  COMPELLED 
TO  RESORT  TO  THE  PRINCIPAL.  OB  ALL  THE 
SURETIES. 

Burden  Placed  Where  It  Belongs  in  Plrst  Instance- 
"While  it  is  true  that  the  sureties  as  well  as  their 
principal  are  all  bound  by  the  complainant's  judg- 
ment, and  he  has  the  undoubted  right  to  resort  for 
satisfaction  to  the  property  of  each  and  all  of  them, 
in  equity,  in  a  suit  in  which  all  the  parties  are  alive 
and  before  the  court  the  court  will  respect  the 
equities  of  the  parties  inter  sete,  and  administer 
them  upon  the  principles  peculiar  to  that  forum  as 
far  as  can  be  done  without  too  flrreat  delay,  and 
without  prejudice  to  the  rights  of  the  creditor.    The 
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prlQcipal  debtors*  land  should  first  be  subjected  to 
tbe  exoneration  of  the  lands  of  the  sureties.  "And 
where  all  the  sureties  are  before  the  court  the  en- 
tire burden  should  not  be  thrown  upon  one  of  them. 
(CiUna;  Gentry  v.  Allen,  82  Gratt.  264,  281."  First 
Nat  Bank  t.  Parsons.  42  W.  Va.  187.  24  S.  E.  Rep.  500; 
Updike  y.  Lane,  78  Va.  137;  Stovall  v.  Border  Grange 
Bank,  78  Va.  196;  Paxton  v.  Rich.  86  Va.  878,  7  S.  E. 
Sep.  581:  Womack  y.  Paxton.  84  Va.  24,  6  S.  E.  Rep. 
saO:  National  Bank  v.  Bates,  20  W.  Va.  2S2;  Muse  v. 
Frledenwald,  77  Va.  68;  Penn  ▼.  Ingles.  82  Va.  88; 
Wjtheville,  etc.,  Co.  v.  Frlck  Ck>..  98  Va.  141,  80  S. 
E.  Rep.  491. 

But  this  rule  win  not  be  carried  to  the  extent  of 
delaying  the  creditor  indefinitely.  Bell  v.  McCon- 
tey,  82  Va.  176;  Martin  7.  South  Salem  Land  Ck>., 
9?  Va.  &49.  88  S.  £.  Rep.  800. 

In  BeuUey  v.  Harris,  2  Gratt  867,  it  is  put  on  the 
ground  of  waiver  by  the  creditor  of  his  riffhts. 

So,  upon  a  bill  by  a  judgment  creditor  to  subject 
the  lands  of  a  principal  and  his  sureties,  after  the 
lands  of  the  principal  debtor  are  sold  and  applied 
pro  tanto  xo  the  satisfaction  of  the  Judgment  the 
portion  of  the  Judgment  which  each  surety  should 
pay  should  be  ascertained,  and  a  separate  decree 
should  be  made  against  each  surety  for  his  said  por- 
tion and  upon  his  failure  to  pay  it  for  a  sale  of  his 
land.  And  if  either  of  the  sureties  should  fall  to 
pay  the  decree  against  him,  and  his  land  when  sold 
does  not  satisfy  the  decree,  the  amount  of  the 
deficiency  should  be  apportioned  among  the  other 
snretles.  with  decree  against  them  in  same  form, 
and  so  on  until  Judgment  is  satisfied  or  all  the  lands 
of  all  the  sureties  are  sold.  Horton  v.  Bond,  28 
Gratt  818:  Dobyns  v.  Rawley,  78  Va.  539;  Redd  v. 
Barney,  31  Gratt  28& 

Equality  b«twe«i  Cosureties  3bould  Be  Preserved  II 
Possible.— It  U  error  to  decree  against  the  land  of 
one  surety,  on  a  bond  with  a  deceased  principal, 
alone  for  the  whole  amount  of  the  Judgment,  until 
an  inquiry  had  been  made  as  to  whether  there 
were  lands  held  by  the  other  sureties  which  might 
be  subjected  to  satisfy  their  portion  of  the  Judg- 
ment all  being  before  the  court  Gentry  v.  Allen, 
SS  Gratt  264;  Stovall  v.  Border  Grange  Bank.  78 
Va.  196;  Horton  v.  Bond.  28  Gratt  815.  See  also. 
Hall  V.  James,  75  Va.  Ill;  Nat  Bank  v.  Bates,  20 
W.  Va.  22S;  First  Nat  Bank  v.  Parsons,  42  W.  Va. 
\U,  24  S.  E.  Rep.  654. 

Emweoos  Decree  agalnjt  Surety.— It  is  error  to 
decree  the  sale  of  the  surety's  land  before  inquiry 
as  to  whether  the  principal  has  not  land  first  liable. 
DUlard  v.  Krise.  86  Va.  410,  10 S.  E.  Rep.  480;  Ewing 
▼.  Ferguson.  38  Gratt  548;  Womack  v.  Paxton,  84 
Va.9.5S.  E.  Rep.  560. 

A  decree  should  not  be  made  against  the  repre- 
sentatives of  the  surety  of  a  guardian  until  the 
account  of  the  administratrix  of  the  guardian  is 
settled,  and  an  inquiry  is  directed  to  ascertain 
whether  any  estate,  real  or  personal,  of  the  guard- 
ian remains.  Roberts  v.  Colvin,  8  Gratt  858.  Here 
the  suit  for  an  account  of  the  guardianship  had 
lingered  along  for  twenty-four  years,  and  the 
decision  wais  said,  in  Lacy  v.  Stamper.  27  Gratt  42, 
to  be  intended  to  rest  on  its  own  peculiar  circum- 
stances and  nqt  to  overrule  Dabney  v.  Smith,  5 
Leigh  18. 

Efiort  Must  Be  Made  to  Collect  from  Primary 
Debtor  Hrst.— Where  an  executor  dies  indebted  to 
bis  tesutor*8  estate,  but  leaving  assets  sufllcient  to 
discharge  the  debt,  which  are  received  by  his 
executor,  who,  instead  of  making  payment  to  the 
legatees  of  the  first  testator,  distributes  the  assets 
among  the  legatees  of  his  own  testator,  the  surety 
of  the  first  executor  is  responsible  for  the  amount 
due  to  the  first  testator's  legatees,  but  equity  will 
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not  subject  him  to  the  payment  thereof,  unUl  the 
legatees  of  the  first  executor,  who  received  the 
asseu  of  his  esute,  and  the  sureties  of  the  second 
executor,  have  been  brought  before  the  court  and 
an  effort  to  collect  from  them  the  amount  due  has 
proved  unavailing.  Aylett  v.  King,  il  Leigh  488; 
Dabney  v.  Smith,  5  Leigh  18.  distinguished. 
III.  CONTRIBUTION  AND  EXONERATION.  AS  EX- 
EMPLIFIED IN  THEIR  APPUCATION  TO 
PARTICULAR   RELATIONS. 

A.  CONTRIBUTION. 

1.  Betwbbn  CX)-SUBKnS8. 

a.  In  Otneral, 

(«)  On  What  Pounded. -The  right  of  one  surety  to 
call  upon  his  co-surety  for  contribution,  like  the 
right  of  all  the  sureties  to  call  upon  the  principal 
for  indemnity,  arises  from  a  principle  of  equity, 
growing  out  of  the  relation  which  the  parties  have 
assumed  towards  each  other:  the  equity  springs  up 
at  the  time  of  entering  into  that  relation,  and  is 
fully  consummated  when  the  surety  is  compelled 
to  pay  the  debt  Wayland  v.  Tucker,  4  Gratt  288, 
Cited  with  approval  In  Tate  v.  Winfree,  99  Va.  266. 
87  S.  E.  Rep.  968. 

The  claim  of  one  security  for  contribution  from 
his  co-securities,  upon  which  the  demand  of  the 
appellant  is  based,  is  the  creature  of  the  courts  of 
equity.  "It  is  bottomed  and  fixed  on  general 
principles  of  Justice,  and  does  not  spring  from  con- 
tract though  contract  may  qualify  it"  L.  C.  B. 
Eyre  in  Bearing  v.  Earl  of  Winchelsea,  2  Bos.  &  Pul. 
27Q,  1  Lea.  Ca.  Eq. ;  Claybrook  v.  Scott,  1  Va.  Dec.  819. 

Same-Uablllty  Umlted  by  Amount  for  Which  He 
Is  Bound.— The  right  to  contribution  is  not  affected 
by  the  co-securities  being  bound  JoinUy  or  sever- 
ally; or  by  the  same  or  different  instruments;  or 
at  the  same  or  different  times;  or  for  the  same  or 
different  amounu,  except  that  when  the  amounts 
are  different  a  co-security  cannot  be  required  to 
contribute  beyond  the  sum  for  which  he  was 
bound,  nor  does  it  matter  whether  the  co-securities 
were  aware  of  their  being  such.  Claybrook  v. 
Scott  1  Va.  Dec.  819. 

Must  Be  Bound  for  Same  Principal  and  Same  En- 
gagement.-it  is  essential  that  they  should  be 
"co-securities  for  the  same  principal  and  for  the 
same  engagement"  Claybrook  v.  Scott  1  Va.  liec. 
820. 

When  such  is  the  case,  and  one  of  the  co-securi- 
ties has  paid  the  debt  his  right  to  contribution 
becomes  absolute,  and  this  upon  a  principle  of 
natural  Justice,  that  when  all  are  equally  bound, 
the  burden  should  be  borne  not  by  one  alone,  but 
by  all  equally.  The  right  to  contribution  is  there- 
fore stated  to  depend  upon  the  principles  of  equity, 
and  not  upon  contract  except  as  it  may  be  so 
represented  upon  the  implied  knowledge  of  those 
principles;  and  it  was  upon  the  implied  assumpsit 
then  arising  that  Lord  Eldon,  in  Craythorne  v. 
Swinburne,  14th  Vesey  184.  Justified  the  Jurisdiction 
of  courts  of  law  upon  this  subject.  Claybrook  v. 
Scott  1  Va.  Dec.  820;  Robertson  v.  Trigg.  82  Gratt. 
78;  Applegate  v.  Hinkson.  8  W.  Va.  694;  Hawker  v. 
Moore,  40  W.  Va.  49.  80  S.  E.  Rep.  84a 

Court  Looks  to  the  Real  Transaction.— in  asceruin- 
tng  whether  such  co-securityship  exists  as  to  give 
the  right  to  contribution,  the  court  looks  to  the 
real  transaction.  The  liability  depends  not  on  its 
form,  but  its  essence,  and  parol  evidence  is  admis- 
sible to  show  what  the  contract  was,  out  of  which 
the  alleged  liability  to  contribution  arises.  Clay- 
brook V.  Scott  1  Va.  Dec.  320,  citing  Harrison 
V.  Lane,  5  Leigh  418. 

(b)  Who  Are  CouSuretles  Entitled  to  Contribution. 
—Those  bound  for  the  same  thing,  though  by  differ- 
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ent  instruments,  at  different  times  and  without  one 
another's  knowledire.  are  co-sureties,  and  will  be 
made,  in  equity,  to  contribute.  Bosenbaum  v. 
Goodman.  78  Va.  121:  Corprew  ▼.  Boyle,  24Gratt  290, 
893;  Harrison  ▼.  Lane.  5  Leiffh  414.  See  infra, 
"Common  Interest  or  Liability." 

C«.Sarety,  Though  Subsequent  la  Time.— And  so.  If 
there  be  two  parties  bound  as  principal  and  surety 
for  a  debt  or  other  en^affement,  and  a  third  party 
afterwards,  at  the  request  of  the  principal,  bind 
himself  as  surety  for  such  debt  or  euffaffement.  the 
two  sureties.  In  the  absence  of  any  agreement  to 
the  contrary,  become  co-sureties  of  the  same  prlnci> 
pal  and  for  the  same  debt  or  en^raffement.  In  either 
case,  to  establish  the  relation  predicated,  it  Is  not 
necessary  to  show  an  express  request  by  direct 
proof.  Circumstances  may  be  shown  from  which  a 
request  may  be  fairly  and  reasonably  inferred. 
Harnsberffer  v.  Yancey,  88  Qratt.  640:  Perrlns  v. 
Baffland.  5  Leiffh  662. 

Kaowledffe  of  Bach  Other's  Suretyship  IflMieterlel. 
—It  Is  of  no  consequence  whether  one  surety  knew 
that  the  other  had  slarned  it  or  not,  for  where  suc- 
cessive Indorsers  all  indorse  for  accommodation  of 
the  maker,  though  at  different  times  and  without 
communication  or  mutual  understanding-,  they  are 
In  equity  co-sureties  and  subject  to  common  contri- 
bution. Stovall  ▼.  Border  Grange  Bank,  78  Va.  188; 
Stout  V.  Vause,  1  Rob.  179:  Rosenbaum  r.  Goodman. 
78  Va.  121. 

Signing  es  Surety  Prime  Pecle  Bvldenoe  of  Surety, 
ship.— The  addition  of  the  word  "surety"  or  "se- 
curity," to  the  signature  of  a  bond  Is  prima  facie 
evidence  of  the  suretyship:  though  it  may  be  re 
butted  by  proof  to  the  contrary.  Boulware  v.  Hart- 
sook.  83  Va.  684,  8  S.  E.  Rep.  889;  Harper  v. 
McVeigh,  88  Va.  751, 1  S.  E.  Rep.  198. 

PorthcomlBff  Bond— Obligee  Here  Also  •  Surety 
Having  5o  Signed.— A  debtor  in  execution  executes 
a  forthcoming  bond  to  the  creditor  and  a  third 
person,  and  the  obligee  execute  the  bond  with  the 
debtor,  as  his  sureties.  The  bond  being  forfeited, 
the  obligee  gives  notice  to  the  principal  obligor  and 
the  other  surety,  of  a  motion  for  award  of  execution 
upon  the  bond,  against  them:  but  the  notice  does 
not  mention  the  obligee  as  a  co-obligor.  The  bond 
is  a  valid  bond  to  bind  the  other  surety,  but  he  Is 
only  liable  as  a  co-surety  with  the  obligee,  and  If  the 
principal  creditor  proves  Insolvent,  the  surety  may 
be  relieved  to  the  extent  of  one  moiety  of  the  debt, 
either  by  bill  in  equity,  or  by  motion  under  the 
statute  for  the  relief  of  sureties.  Booth  v.  Kinsey, 
8  Gratt.  560. 

(c)  Who  Are  Not  Such  Co-Sureties.— L.  bought 
goods  of  £.  Just  before  he  was  adjudicated  bank- 
rupt The  marshal  seized  them,  claiming  sale 
fraudulent,  and  L.  gave  a  forthcoming  bond  for 
them,  with  R.  as  surety.  The  sale  being  held  fraudu- 
lent. L.  appealed,  with  new  sureties  on  the  appeal 
bond,  and  lost.  He  then  appealed  to  the  United 
States  supreme  court,  and  lost  again,  with  another 
appeal  bond  and  new  sureties.  By  this  time  the 
goods  were  squandered  and  R.,  forced  to  pay  their 
value,  sued  the  appeal  bonds  sureties  for  indemnity, 
which  was  denied  because  those  sureties  were  not 
co-sureties  of  R..  being  bound  for  wholly  distinct 
things;  R.  being  bound  for  the  delivery  of  the  goods 
on  the  decree  of  the  court,  they  only  for  the  dam- 
ages and  costs  resulting  from  L.'s  failure  to  prose- 
cute his  appeals  to  the  reversal  of  the  decrees 
appealed  from.  Rosenbaum  v.  Goodman,  78  Va.  121. 
And  so,  although  those  bound  for  the  same  thing, 
though  by  different  Instruments,  at  different  times 
and  without  one  another's  knowledge,  may  still  be 
co-sureties,  it  is  not  so  where  the  obligations  are 
for  wholly  distinct  things,   though  arising  from 


same  principal  Indebtedness.  Rosenbaum  v.  Good- 
man. 78  Va.  181:  Langford  v.  Perrln.  5  Leifh  562: 
Givens  v.  Nelson,  10  Leigh  382. 

The  addition  of  the  word  "surety"  or  ^'security." 
to  the  signature  of  a  bond,  while  tfrimafade  evidence 
of  the  suretyship,  may  be  rebutted  by  proof  to  the 
contrary,  and  especially  by  proof  that  the  party 
claiming  to  be  surety  got  the  benefit  of  the  money 
individually,  or  as  partner  in  a  firm  into  whose 
business  it  went  Boulware  v.  Hartsook,  88  Va.  684, 
8  S.  E.  Rep.  889;  Harper  v.  McVeigh,  82  Va.  761,  1 S.  E. 
Rep.  198. 

Co^uretyshlp  a  Matter  of  Contract— But  the  sure- 
ties on  the  ofllclal  bond  of  a  deputy  sheriff  cannot 
claim  contribution  from  the  sureties  on  a  second 
and  supplemental  bond  of  the  same  form  and 
nature,  given  later,  and  containing  a  memorandum 
to  the  effect  that  It  should  not  be  resorted  to  as  long 
as  the  sureties  In  the  first  bond  should  be  residents 
of  the  state  and  it  should  appear  that  complete 
Indemnity  could  be  had  without  resorting  thereto. 
Harrison  v.  Lane,  5  Leigh  414;  Corprew  v.  Boyle.  84 
Gratt  884. 

Surety  of  a  Surety. —One  who  has  executed  a.bond 
as  surety  for  the  principals  therein.  Is  not  entitled 
to  call  for  contribution,  he  having  satisfied  the 
bond,  apon  another  party  thereto  who  slg-ned,  not 
as  co-surety  with  himself,  but  as  surety  for  him  as 
well  as  for  the  principals.  It  Is  further  said,  by  way 
of  dictum,  that  the  same  would  have  been  true,  even 
if  it  had  been  a  true  co-suretyship,  because  he  had 
voluntarily  and  without  the  knowledge  of  his  prin- 
cipals executed  his  bond  for  the  amount  of  the  In- 
debtedness, and  later  for  a  new  consideration  to 
himself,  viz.  extension  of  time  of  payment  exe- 
cuted his  notes  for  the  balance  remaining  due,  which 
was  accepted  In  discharge  of  his  principal's  Indebt- 
edness. Singer  Mfg.  Co.  v.  Bennett  88  W.  Va.  16: 
Stout  V.  Vause.  1  Rob.  179. 

(d)  Must  Show  Due  Diiigeooe.- A  court  of  equity 
will  not  compel  a  security  In  a  bond  to  contribute 
to  the  relief  of  his  co-eurety  who  has  been  forced  to 
pay  the  debt  unless  it  appear  that  due  diligence 
was  used,  without  effect  to  obtain  reimbursement 
from  the  principal  obligor,  or  that  he  was  insolvent 
McCormack  v.  Obannon.  8  Munf.  484,  cited  with 
approval  in  Gait  v.  Calland,  7  Lei^h  606. 

(e)  Res  Adjudicate.- B.  brought  her  action  against 
C,  the  principal,  and  a,  H.  and  M.,  as  sureties,  on  a 
note.  M.  denied  making  the  note.  Case  tried  by 
Jury;  H.  taking  an  active  part  consulting  and  as 
witness  in  behalf  of  plaintiff,  seeking  to  hold  M.  lia- 
ble on  the  note.  Verdict  and  Judgment  for  M. 
against  B.  for  costs,  while  plaintiff  recovered 
against  the  other  defendants.  H.  paid  the  Judg- 
ment of  plaintiff  In  full,  and  sued  M.  for  contribu- 
tion as  co-surety.  Held,  that  H.'s  right  being  only 
by  subrogation  to  the  rights  of  B.,  M.  was  not  liable 
for  contribution,  not  having  been  liable  to  B.  on  the 
note.    Hood  v.  Morgan,  47  W.  Va.  817, 86  S.  E.  Rep.  911. 

b.  Common  Interest  or  LiabUity. 

Contribution  Denied— Because  Not  Co-Sureties  for 
Same  Principal  and  for  Same  Bnifagenent.— Where 
the  obligee  in  a  bond  assigned  same  to  S.  agreeing 
in  writing  as  follows:  "I  have  this  day  passed  to  S. 
the  bond  (describing  it),  for  which  I  bind  myself 
and  my  heirs  to  said  S.  as  one  of  the  securities,**  the 
original  security  on  the  bond,  paying  the  debt  upon 
insolvency  of  the  principals,  could  not  enforce  con- 
tribution against  him  as  co-surety,  their  suretyship 
not  being  for  the  same  principal  and  for  the  same 
engagement    Claybrook  v.  Scott  1  Va.   Dec.  816. 

There  Must  Be  Involuntary  Satisfaction  by  One  of 
aalm  for  Which  Another  Is  Equally  Uable— Bond  Con- 
ditloned  to  Convey  Land  with  Qeneral  Warranty- 
Breach— Sureties.— M.  sold  land  to  H.,  and  executed 


130 


NoTB  ON  Contribution  and  Exoneration. 


I  RAND. 


to  blm  a  ))ond  wltli  A  and  B  as  sureties,  by  whicb 
lie  bound  himself  to  convey  tbe  land  to  H.  by  a 
good  deed  with  general  warranty,  and  to  Indemnify 
htm  against  the  title  or  claim  of  any  other  person 
to  said  land.  M.  afterwards  selling-  another  part  of 
the  same  tract  to  A.  Suit  was  brought  by  a  prior 
mortgagee  of  the  whole  tract  against  A.  to  foreclose 
the  mortgage,  and  under  a  decree  in  that  suit,  to 
which  H.  was  not  a  party,  A  paid  off  the  mortgage 
debt  Pending  the  suit,  A  purchased  of  H.  his  land. 
The  breach  of  the  condition  of  M.*s  bond  was  not  es- 
ublished  so  as  to  entitle  A  to  proceed  thereon  for 
contribution  to  the  satisfaction  of  the  mortgage 
debt  against  his  co-surety  B,  M.  being  insolvent. 
Henkle  r.  AlUtadt.  4  Gratt.  284. 

Obllcor  Paying  Most  Be  Campellable  to  Pay— Co  Ob. 
Ugor  Legally  Liable.— To  entitle  one  Joint  obligor  to 
recover  from  his  co-obligor  money  paid  by  him  in  ex. 
cess  of  his  proportion,  the  payment  must  have  been 
made  apon  a  debt  for  which  the  latter  was  legally 
liable  at  the  time  of  the  payment,  and  which  the  ob- 
U«ror  paying  was  compellable  to  pay.  and  not  upon 
a  debt  that  was  barred  as  to  the  obligor  sought  to 
be  charged,  and  who  may  be,  as  in  the  case  here,  a 
personal  representative,  forbidden  to  pay.  under 
Code.  19870.  without  making  himself  personally 
liable  to  extent  of  such  payment.  Turner  v.  Thom, 
»  y^  745.  17  S.  E.  Rep.  828. 

CootribotloB  Denied  Where  Porthcomlns  Bond  Is 
(Uvea  to  Save  Principal's  Property.— Here  one  of  the 
sureties  in  the  original  bond,  who  went  upon  the 
forthcoming  bond  as  surety  for  his  principal  was 
held  to  have  no  right  to  contribution  from  another 
surety  in  the  original  bond,  who  had  nothing  to  do 
with  the  forthcoming  bond,  because  the  latter  was 
discharged  from  liability  by  the  levy  of  the  ezecu- 
lion  sued  out  for  the  original  debt  on  the  property 
of  the  principal  debtor,  and  the  forthcoming  bond 
taken  ander  that  execution.  Langford  v.  Perrln. 
5  Leigh  561    See  Lusk  v.  Ramsay.  8  Munf .  417. 

c-  I*avm€nt    or    Discharge  of  Common   LlabUitv.— 
(See  same  caption  under  ^'Exoneration,*'  inj)ra.) 
d.  Mtature  of  Contribution. 

5ai«tks  May  aalm  Badafit  of  Saciirltlas  Held  by 
Their  Co-Soratlaa.— "Sureties  are  not  only  entitled 
u>  contribution  as  between  themselves  personally, 
for  moneys  paid  In  discharge  of  the  common  debt. 
bat  they  may  also  claim  the  benefit  of  all  securities 
vhlch  any  one  of  their  number  may  have  taken  for 
bis  indemnity:  and  if  a  surety  who  seeks  contrlbu- 
tioD  has  been  reimbursed  part  of  what  he  has  paid, 
either  by  the  debtor  himself,  or  through  a  counter 
security,  or  from  any  source,  he  must  give  credit 
for  the  amount  reimbursed,  and  can  only  claim  con- 
tribution for  the  balance.  From  these  principles  it 
follows,  as  a  necessary  corollary,  that  if  one  surety 
purchases  In  the  common  debt  for  less  than  its 
nominal  amonnt  he  can  only  claim  contribution  of 
a  cosurety  for  the  amount  actually  paid  by  him.'* 
Tarr  v.  Bavenscroft.  IS  Qratt  642,  668:  Bough ner 
t  HalL  S4W.  Va..940:  Strother  v.  Mitchell,  80  Va. 
1^7;  McMahon  v.  Fawcett,  2  Rand.  514. 

C«BtrlbMlon  Denied  Wbera  Surety  Was  Indebted  to 
PriDdpsL— Where  surety  pays  a  portion  of  note 
after  judgment  has  been  rendered  against  him 
alone  thereon,  if  such  payment  was  made  by  him 
vben  he  was  indebted  to  the  principal  in  the  note. 
in  an  amount  sufficient  xa  pay  the  Judgment  so  ob- 
tained against  him.  he  is  not  entitled  to  contribu- 
tion from  his  co-sureties.  Necly  v.  Bee,  88  W.  Va. 
MJ.9S.E.  Rep.  898. 

A  surety  is  entitled  to  the  benefit  of  any  indem- 
QHyor  security  held  by  his  co-surety;  and  If  the 
€o-«urety  has  it  In  his  power  to  pay  off  and  dis- 
cbar^e  the  indebtedness  for  which  they  are  lointly 
liable  out  of  money  or  other  thing  belonging  to  the 


principal,  and  fails  to  do  so.  he  cannot  call  upon 
his  co-surety  for  contribution.  Neely  v.  Bee,  82  W. 
Va.  519,  9  S.  E.  Rep.  898. 

Surety  Must  Avail  HIbsoH  of  Any  Security  He  Holds. 
—Where  several  sureties  have  a  common  security 
from  their  principal,  but  before  it  is  realized  they 
are  sued  and  ratably  contribute  to  pay  the  debt, 
one  surety,  who  has  gotten  a  decree  against  the 
principal  for  what  he  paid  and  obtained  a  bounds 
bond  from  him,  which  is  forfeited,  is  bound  to  pro- 
ceed thereon  against  the  sureties  therein,  and  can 
only  resort  to  the  common  security  for  any  defi- 
ciency in  his  recovery  from  them.  Oivens  v.  Nelson, 
10  Leigh  888. 

Contribution— How  Apportlonod  between  Sureties.— 
One  surety  of  an  Insolvent  principal  is  entitled  to 
contribution  from  his  co-sureties;  and  if  all  the 
sureties  are  solvent,  each  is  bound  for  his  share  of 
the  sum  advanced  and  paid  to  relieve  them  from  a 
common  burden.  Preston  v.  Preaton,  4  Gratt  88. 
SaoM— In  Case  of  insolvency.— The  general  rule  Is, 
that  If  one  surety  is  insolvent  his  share  shall  be  ap- 
portioned among  the  solvent  sureties.  Preston  v. 
Preston,  4  Qratt.  188. 

But  where  one  surety,  against  whom  1  udgment  has 
been  recovered  and  on  whose  property  an  execution 
has  beemlevied.  executes  a  forthcoming  bond  with 
another  of  the  sureties,  against  whom  no  Judg- 
ment had  been  obtained,  as  his  surety  in  the  forth- 
coming bond,  and  their  bond  is  forfeited  and  he 
becomes  insolvent,  the  surety  in  the  forthcoming 
bond,  who  has  paid  the  debt,  will  not  be  entitled  to 
recover  from  the  other  sureties  in  the  original 
bond  any  part  of  the  share  of  his  principal  in  the 
forthcoming  bond— who  was  also  a  surety  in  the 
original  bond— l>ecause  by  executing  the  forth- 
coming bond  he  released  the  property  of  that 
surety  and  to  that  extent  injured  his  other  co-sure- 
ties. Preston  v.  Preston,  4  Gratt  88.  Cited  with 
approval  in  Hamsberger  v.  Yancey.  88  Gratt  587, 
and  Dent  v.  Wait  9  W.  Va.  46,  48.  But  he  wlU  be  en- 
titled to  recover  what  he  has  paid  for  the  others. 
Preston  v.  Preston,  4  Gratt  88. 

Can  Only  Recover  Bzceos.— When  surety  has  paid 
more  tban  his  portion  of  a  joint  debt  he  can  de- 
mand contribution  from  his  co-surety,  but  only 
for  the  excess  he  paid  over  his  portion.  Gordon  v. 
Rixey,  86  Va.  868,  11  S.  £.  Rep.  562. 

Debt  Paid  by  Co-Surety  of  Decedent- Por  What  He 
May  Prove.— The  liabilities  of  the  estate  of  a  dece- 
dent and  the  rights  of  his  creditors,  are  fixed  by  his 
death.  If  at  that  time  a  creditor  has  the  right  to 
prove  against  his  estate  a  debt  for  which  the  dece- 
dent and  another  are  bound  as  sureties,  and 
subsequently  the  co-surety  pays  the  debt  he  is 
substituted  to  the  right  of  the  creditor,  and  may 
prove  the  whole  debt  against  the  estate  of  the 
decedent  and  receive  dividends  thereon  until  one- 
half  of  the  debt  Is  paid,  although  the  esute  of  the 
decedent  will  not  pay  his  debts  in  full.  Pace  v. 
Pace,  96  Va.  798,  80  S.  E.  Rep.  861. 

Note.-Observe  that  a  large  majority  of  the  cases 
of  contribution  are  between  co-sureties,  and  the 
general  requirements  that  must  be  fulfilled  in 
order  to  its  application  to  that  relationship,  obtain 
very  generally  in  the  other  relationships  to  which 
it  is  applicable. 
8.  Bbtwbbn  Tbvants  IK  Common,  Jonrr  Tenants 

AND  CO-PARCBNEBS. 

a.  Improvements. 

Joint  Tenants— Improvements  of  Common  Property. 

—A  Joint  tenant  who  improves  the  common  prop- 
erty at  his  own  expense  is  entitled,  in  a  partition 
suit  to  compensation  for  the  Improvements, 
whether  the  co-tenant  assented  thereto  or  not 
But  such  an  outlay  does  not  in  strictness  constitute 
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a  lien  on  the  estate,  and  this  allowance  is  made,  not 
as  a  matter  of  le^al  ziffbt,  but  merely  from  a  desire 
to  do  justice  between  tbe  parties,  and  bence  will  be 
so  estimated  as  to  inflict  no  Injury  on  the  co-tenant. 
Ballon  V.  Ballon.  W  Va.  850,  28  S.  E.  Rep.  840:  Chinn  v. 
Murray,  4  Gratt  848.  See  monographic  notion  "Joint 
Tenants  and  Tenants  in  Common"  (compensation 
for  ImproTements)  appended  to  Ambler  v.  Wyld, 
Wythe  28B.  See  Ruffners  v.  Lewis,  7  Leiffh  T20,  gen- 
erally, for  what  Improvements  and  expenses  com- 
pensation will  be  allowed.  Also,  Graham  v.  Pierce, 
19  Gratt.  28. 

But  no  action  of  assumpsit  can  be  maintained  to 
recover  any  part  of  the  cost  of  improvements  made 
by  one  co-tenant,  the  other  is  under  no  obliflratlon 
to  contribute  to  them,  and  a  co-tenant  cannot  re- 
cover from  his  fellow  tenants  a  share  of  the  ex- 
pense encurred  by  him  in  making  improvements  on 
the  common  property,  in  the  absence  of  an  express 
assent  on  their  part,  or  of  such  circumstances  or 
dealings  between  the  parties  as  will  convince  the 
court  that  an  understanding  existed  to  the  effect 
that  the  expenses  were  to  l>e  repaid.  Ballon  v. 
Ballon,  94  Va.  868,  26  S.  E.  Rep.  840. 

Joint  TenuiU—lmprovemeatA— Priority  of  Cred- 
itors.—When  two  joint  tenants  of  real  estate  a^ee 
with  each  other,  that  one  shall,  with  his  own  money, 
erect  improvements  on  the  real  estate  Jointly  held, 
and  have  a  lien  on  the  interest  of  the  other,  for  the 
money  so  expended,  the  agreement,  with  the  actual 
erection  of  the  Improvements  by  the  one  and  the  ac- 
quiescence of  the  other,  constitutes  such  a  lien  as 
will  be  recoffnized  and  enforced  In  a  court  of  equity. 
But  such  a  lien  is  not  valid,  and  will  not  be  enforced 
in  favor  of  the  tenant  who  erects  the  improvements, 
against  a  creditor  of  the  other,  who  has  caused  his 
interest  in  the  property  to  be  attached,  or  a  pur- 
chaser under  such  attachment:— whether  the 
creditor  attaching,  or  the  purchaser  under  the 
attachment,  have  notice  of  the  previous  equitable 
Hen  or  not    Houston  v.  McCluney,  8  W.  Va.  186. 

But  the  rule  as  to  priority  is  different  where  it  is 
an  encumbrance  such  as  a  vendor's  lien  that  was 
paid  by  the  joint  tenant,  for  in  that  case  he  will 
have  priority  over  a  creditor  who  Is  not  a  purchaser 
without  notice  of  the  encumbrance.  Tompkins  v. 
Mitchell.  2  Rand.  428. 

Contrlbatloa  for  Improvements  between  Co-Tennnts, 
etc.— W.  Vft.  Doctrine.— "I  think  it  can  l)e  safely  laid 
down,  that,  with  the  exception  stated,  (a  mill  or  a 
house.)  no  joint  tenant,  tenant  in  common,  or 
parcener  can  compel  his  co-tenant  to  make  improve- 
ments, or  maintain  an  action  against  him  person- 
ally to  compel  him  to  contribute  to  the  expense  of 
improvements  made  by  him  upon  the  estate,  with- 
out his  consent,  express  or  implied,  or  fix  it  as  a 
lien  on  his  Interest  in  the  estate.  One  cannot  im- 
prove his  fellow  out  of  his  estate.  He  has  voluntarily 
put  improvements  on  land  of  another,  knowing  his 
right,  and  he  cannot  impose  a  debt  on  him  or  his 
estate,  without  his  consent.  It  is  not  the  case  of 
one  making  improvements  in  good  faith  believing 
the  land  to  be  his.  The  common  law  denied  such  a 
one  relief,  and  it  is  only  allowed  by  statute.  Code, 
c.  91.  It  seems  thai  where  a  tenant  in  common  or 
joint  tenant  is  called  on  for  rents  and  profits  in 
equity,  he  may  deduct  ordinary  repairs  on  the 
principle  that  he  who  asked  help  from  a  court  of 
equity,  must  do  equity.  Where  partition  is  made, 
the  part  improved  should,  if  not  prejudicial  to 
others,  be  allotted  to  the  one  who  made  im- 
provements, estimating  its  value  without  im- 
provements. But  if  this  cannot  be  done,  he  to 
whom  the  improvement  falls  does  not  have  to  pay 
for  it"  (It  is  on  this  point  the  West  Virginia 
rule  is  different  from  that  in  Virginia.)    "Where 


Improvements  are  made  with  consent  of  the  co-ten- 
ants, they  are  personally  bound,  and  the  demand  is 
a  lien  on  their  shares.  Houston  v.  McCluney,  8  W. 
Va.  185;  Preem.Coten.  8  282."  Ward  v.  Ward.  40 W. 
Va.  611,  21  S.  E.  Rep.  749:  Dodson  v.  Hays,  29  W.  Va. 
577.  2  S.  E.  Rep.  427. 

Where  Property  U  5old  for  Partition.— Where,  how- 
ever, the  property  is  not  susceptible  of  partiUon, 
and  must  be  sold  to  divide  the  proceeds,  the  copar- 
cener who  made  repairs  and  permanent  improve- 
ments shall  receive  out  of  the  proceeds  that  amount 
by  which  the  property,  at  the  date  of  sale,  remains 
enhanced  in  value  from  the  Improvements,  not 
their  original  cost  Ward  v.  Ward.  40  W.  Va.  611. 21 
S.  E.  Rep.  746. 

b.  5«>air».— "The  rule  applicable  in  the  matter  of 
repairs  is  different  from  that  In  the  case  of  im- 
provements, in  the  former  case  the  weight  of  au- 
thority is  that  when  the  repair  of  joint  property  is 
necessary  to  its  use  and  preservation,  one  joint 
tenant,  when  his  fellows  refuse  to  unite,  may  have 
the  property  repaired  and  sue  for  compensation, 
but  we  have  been  referred  to  no  authority  which 
holds  that  this  can  be  done  in  the  case  of  improve- 
ments." Ballon  V.  Ballon,  94  Va.  860,  38  S.  E.  Rep. 
840. 

c.  Ineumbranoes.— The  right  of  a  co-tenant  who 
discharges  an  incumbrance  upon  the  common 
property,  or  pays  more  than  his  share  of  the  pur- 
chase price,  to  ratable  contribution  from  his  co- 
tenants,  is  said  to  arise  out  of  the  trust  relationship 
which  exists  among  joint  owners  of  property,  rather 
than  by  way  of  subrogation.  But  whatever  may 
have  been  its  origin,  the  doctrine  is  firmly  esub- 
llshed  by  the  authorities.  Grove  ▼.  Grove,  100  Va. 
666, 48  S.  E.  Rep.  812:  Tompkins  v.  Bfltchell.  2  Rand. 
428. 

As  to  priorities  l>etween  claims  for  contribution 
to  discharge  of  incumbrances  and  creditors,  see 
supra,  "Improvements." 

8.  BSTWBBN  Funds  Jointlt  Liable. 

Contribution  between  Realty  and  Personalty  to  Pay 
Debto.— In  the  case  of  Perrin  v.  Lomax,  2  Rob.  183. 
where  an  entire  estate  had  been  conveyed  by  deed 
of  trust  to  pay  the  debts  of  the  grantor  therein,  and 
for  other  purposes,  with  plenary  powers  to  the 
trustee  in  dealing  with  the  estate  to  support  the 
grantor,  his  wife  and  family,  etc.  (see  syllabus  of 
the  case),  it  was  held,  among  other  things  that 
when  the  grantor  and  his  wife  being  dead,  the 
succession  to  the  realty  and  personalty  fell  into 
different  channels,  the  equity  arose  that  the  owners 
of  realty  and  personalty  should  contribute  ratably 
to  the  burthen  of  paying  the  debts  remaining 
unsatisfied  at  the  widow's  death. 

4.  Bbtwbbn  Indobsbrs.- An  Indorser  on  a  negoti- 
able note  is  not  liable  for  contribution— like  a  surety 
on  nonnegotiable  paper— to  a  prior  indorser.  with- 
out an  agreement  to  be  equally  bound,  which  must 
be  proved  by  the  person  asserting  It  Willis  v. 
Willis.  42  W.  Va.  522,  96  S.  E.  Rep.  516:  Farmers* 
Bank  v.  Vanmeter,  4  Rand.  568. 

Negotiable  Note— Joint  Hakers— Renewal— New  Note 
—Separate  Transaction- Assignee  Indorser  on  New 
Note  Not  Bound  to  Contribute  from  His  Security  to 
Save  Indorser  on  Old  Note.— Nearly  a  month  after 
the  protest  of  a  negotiable  note  on  which  two 
makers  are  bound,  one  of  the  makers,  for  the  pur- 
pose of  paying  the  note,  executes  his  two  negotiable 
notes,  dated  on  the  day  of  their  execution,  and  with 
one  exception  indorsed  by  new  indorsers.  and  has 
the  same  discounted  and  the  proceeds  placed  to  his 
personal  credit  in  bank.  Out  of  the  money  thus 
obtained  he  pays  the  original  note  by  his  individ- 
ual check,  and  the  note  is  marked  paid  by  him 
and  delivered  to  him.  and  he  assigns  the  same  to 


132 


thelndorser  of  one  of  the  new  notes.  This  Is  not 
a  renewal  of  the  first  note,  but  an  Independent 
traosaction.  and  the  assignee  of  that  note  isen- 
tlUed,  as  successor  to  the  rights  of  his  assl^rnor  who 
had  paid  the  whole  note,  to  demand  of  the  other 
joint  maker  of  It  the  payment  of  one-half  thereof 
for  his  sole  benefit,  to  the  exclusion  of  the  other 
Indorsers  of  the  new  notes.  Conrad  v.  Smith,  91 
Va  2B2.  21  S.  £.  Rep.  601. 

5.  Bbtwsbn  IN8UBKBS.— The  doctrlue  of  contribu- 
tion applies  in  cases  of  double  insurance,  where  the 
tngigementa  of  the  Insurers  are  for  the  same 
person,  upon  the  same  subject  matter,  and  against 
the  same  risks.  It  rests  upon  the  principle  of 
oainral  Justice,  that  where  there  are  several 
persons  bound  for  the  same  person  and  same  en- 
gagement, that  all  of  them  should  contribute  jrro 
rata  to  the  satisfaction  or  extinguishment  of  the 
common  burden.  Conn.  F.  Ins.  Co.  v.  M.  &  M.  Ins. 
Co..  1  Va.  Dec  NO. 

8.  AMOKG  LSGATKXS  and  DBVI8BB8. 

Coatribtttloa  Where  Whole  Estate  Is  Charged  with 

Debts.— Where  testator  has  charged  his  whole 
esute  with  the  payment  of  his  debts,  and  there  is 
a  deficiency  in  the  residuum  to  pay  the  debts,  equity 
will  apply  the  maxim  that  equality  is  equity  and 
enforce  a  ratable  contribution  thereto  from  the 
property  derised  and  bequeathed.  Elliott  v.  Carter. 
«  GratL  541 ;  Murphy  ▼.  Carter.  88  OratL  480;  Cocker- 
iUe  T.  Dale.  S3  Oratt  40.  and  other  cases  cited  in 
/oo^AoU:  also  monographic  noU  on  "Debts  of 
Decedents"  appended  to  Shores  ▼.  Wares,  1  Rob.  1. 

executor  Need  Not  Pint  Appeal  frofli  Decree  affelnet 
Wtat— If.  without  fraud  or  collusion,  a  decree  be 
rendered,  by  a  court  of  competent  Jurisdiction, 
against  an  executor,  he  may  bring-  his  suit  in  equity 
a^inst  the  leg-atees.  for  contribution  to  satisfy 
SQch  decree,  without  paying  the  money  himself, 
and  without  having  appealed  to  a  superior  court, 
thocffh  requested  and  advised  to  do  so.  Bower  v. 
Glendenlnir,  4  Munf.  210. 

Te  Raise  Porthm  of  Peetfaiiiiioas  CbiM.— The  portion 
of  snch  posthumous  child  is  not  to  be  raised  by  a 
diTlslonof  the  estate,  into  equal  parts,  but  by  a  pro- 
portionable contribution  by  the  devisees  and  lega- 
tees and  those  claiming  under  them.  Armistead 
T.  Dangerfield,  8  Munf.  sa    See  Code  of  Va.  (1887). 

Between  Devisees  of  Lands  Boand  by  Bond.— When 
lands  held  by  several  devisees  in  the  same  will, 
are  charged  in  equity  to  satisfy  a  bond  debt  of  the 
deTlsor,  the  decree  should  be  against  the  lands  of 
all  the  devisees,  (or  the  money  received,  or  claimed. 
In  lieu  thereof),  in  ratable  proportions,  and  not 
against  the  land  of  one  only,  with  liability  to  that 
one  to  sue  the  others  for  contribution.  Foster  v. 
Crenshaw,  8  Munf.  514;  Mason  v.  Peter,  1  Munf.  487. 

Ssaie-4nflolvency.— And  the  whole  of  the  real 
estate  of  which  the  decedent  died  possessed  is 
liable  for  his  debts:  and  if  one  of  the  heirs  or 
derlsees  has  aliened  or  wasted  his  part  of  the 
estate,  and  Is  Insolvent,  the  others  must  contribute 
ratably  to  make  up  the  deficiency,  according  to  the 
value  of  the  lands  descended.  Ryan  v.  McLeod. 
32  Oratt.  874:  Lewis  v.  Overby,  81  Gratt.  601;  Hop- 
kirk  V.  Dennis,  2  Munf.  826:  Leake  v.  Leake.  75  Va. 

Cootiilmtlon  among  Devisees  to  Pay  Debte  of  Dece- 
it—The court  should  subject  each  devisee  for 
his  proportion  of  the  debt,  according  to  the  value 
of  the  land  devised  to  him  or  her,  and  direct  a  sale 
of  bis  or  her  land  not  sold  in  the  first  Instance  for 
the  payment  of  his  or  her  proportion  of  the  debt 
If  the  land  still  held  by  one  of  them  does  not  dis- 
charge his  or  her  proportion  of  the  debt,  the 
balance  remaining  unpaid  should  be  apportioned 
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in  like  manner  among  the  others,  and  the  land  of 
each  sold  to  pay  his  or  her  proportion  thereof, 
and  so  on  until  the  whole  debt  is  paid  or 
the  whole  land  sold.  Lewis  v.  Overby,  81  Gratt 
Ml :  Ryan  v.  McLeod.  82  Gratt  867. 

Realty  Not  Charged  with  Debts  by  WIU-No  Contrl. 
button  from  Other  Devisees  to  Pay  a  Subsequent  In- 
cumbranoe  on  Realty  Devised.— The  Code,  S  2066. 
making  all  real  estate  of  any  person  who  may  die 
Intestate,  or  which,  though  he  die  testate.  Is  not 
charged  with  the  payment  of  his  debts,  assets  for 
payment  of  debts  in  the  order  in  which  personalty 
is  to  be  applied,  merely  abolishes  the  distinction 
existing  at  common  law  between  record  and 
specialty  debts  and  simple  contract  debts,  and 
makes  the  real  and  personal  estate  liable  for  all 
debts,  but  does  not  alter  the  order  of  the  liability 
of  decedent's  assets:  and  hence  it  does  not  alter 
the  assets  applicable  to  the  payment  of  a  subse- 
quent incumbrance  on  a  part  of  lands  devised,  so 
as  to  give  the  devisee  thereof  contribution  from 
the  devisees  of  other  realty.  Prasler  v.  Littleton, 
100  Va.  9.  40  S.  £.  Rep.  108:  McCandUsh  v.  Keen, 
18  Gratt  616.  680:  Peirce  v.  Graham,  86  Va.  »7,  886, 7 
S.  E.  Rep.  180:  Elliott  v.  Carter,  9  Gratt  641:  Ed- 
munds V.  Scott  78  Va.  780.  But  it  is  said,  obiter, 
that  where  a  testator,  subsequent  to  the  execution 
of  his  will,  places  an  incumbrance  upon  a  part  of 
the  lands  divided,  but  by  his  will  directs  that  his 
real  estate  shall  he  chargeable  with  the  payment 
of  his  debts,  not  only  the  incumbered  part  but  all 
his  real  esute,  must  contribute  to  the  payment  of 
such  incumbrance.  Prasler  v.  LltUeton,  100  Va.  9, 
40  S.  E.  Rep.  106. 

7.  BVTWBSN  PARTNERS. 

in  Oeneral.— It  is  well  settled  that  one  partner 
who  has  paid  out  of  his  own  means  debts  of  a 
partnership  of  which  he  is  a  member,  may,  upon 
a  settlement  of  the  partnership  accounts,  have 
contribution  from  the  other  partners  of  their 
due  proportion  of  the  debt  so  paid.  Sands  v. 
Durham,  98  Va.  8M,  86  S.  B.  Rep.  472.  This  case 
was  reheard  and  is  reported  again  in  99  Va.  968, 
88  S.  E.  Rep.  145.  There  it  is  held,  it  having  been 
denied  at  the  first  hearing,  that  the  right  of  sub- 
rogation, as  a  means  to  enforce  contribution, 
obtains  in  favor  of  one  partner,  who  is  not  In 
arrears  to  the  firm,  against  the  real  estate  of  his 
co-partner,  in  the  hands  of  a  subsequent  purchaser, 
to  the  extent  to  which  his  payments  exceed  his 
proportional  part  of  the  liability,  the  partnership 
having  been  dissolved,  the  social  assets  exhausted 
and  a  settlement  of  the  partnership  accounts 
having  been  had. 

There  Must  First  Be  a  Settlement  of  AccounU.— "A 
partner  who  takes  exclusive  possession  and  con- 
trol of  the  assets  of  a  firm,  on  its  dissolution,  and 
undertakes  to  close  up  the  business,  is  not  entitled 
to  contribution  from  a  partner  for  firm  debts 
paid  by  him,  without  making  a  settlement  of 
partnership  accounts.  Smith  v.  Zumbro,  41  W. 
Va.  628,  84  S.  E.  Rep.  668;  Compton  v.  Thorn.  90  Va. 
668.  19S.  £.  Rep.  461. 

Laches.— And  when  a  partner  waited  for  twenty- 
six  years  after  the  firm  ceased  to  do  business 
before  seeking  to  subject  the  land  of  his  co-part- 
ner, long  deceased,  to  contribution,  he  was  held 
to  be  barred  by  his  laches  In  falling  to  prosecute 
his  claim  within  a  reasonable  time,  and  In  the  life- 
time of  other  parties  who  had  knowledge  of  the 
facts.  Compton  v.  Thorn,  90  Va.  668,  19  S.  E.  Rep. 
461.  See  ifkfra,  "Suits  for  Contribution  among  Co- 
Sureties."  See  monographic  note  on  "Partner- 
ship" appended  to  Scott  v.  Trent,  1  Wash.  77. 

8.  Party  Walls. 

There  Hust  Be  Express  or  Implied  Adoption  of  the 
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Wall— LlabUtty   to   Pay   Therefore    Rune    Not  with 

Land.— In  1844  a  foundation  wall  waa  built,  one- 
balf  of  whlcb  projected  or  extended  on  the  adja- 
cent lot:  no  contract  was  made  between  the  lot 
owners  as  to  the  cost  of  such  building.  In  1880 
the  party  controlling  the  adjoining-  lot  erected  a 
house,  using  the  wall  so  projecting,  and  the  vendee 
of  the  party  who  originally  built  the  wall  brought 
a  suit  in  chancery  for  contribution,  claiming 
one-half  of  the  cost  of  erecting  it.  No  proof  of 
a  contract  to  pay  for  the  erection  of  one-half  of 
the  wall  being  produced,  it  only  became  a  party 
wall  from  continued  use  after  it  was  adopted  by 
the  adjacent  lot  holder;  but  no  liability  arose 
from  such  adoption  to  pay  for  the  original  con- 
struction sixteen  years  prior,  nor  could  arise 
except  by  express  agreement    List  v.  Hombrook, 

2  W.  Va.  S40.  A  contract  to  pay  could  not  be 
implied  from  mere  assent  to  the  building  of  the 
wall,  if  it  existed,  and  such  a  contract  would  be 
purely  personal  and  would  not  run  with  the  land. 
List  V.  Hombrook,  2  W.  Va.  34a 

But  see  Thweatt  ▼.  Jones,  1  Rand.  882,  where  it 
is  said,  by  way  of  illustration,  if  there  l>e  a  common 
partition  wall  between  two  coterminous  tenants 
and  it  become  ruinous,  and  one.  in  spite  of  the 
prohibition  of  the  other,  pulls  it  down,  and  rebuilds 
it.  he  is  entitled  to  contribution  for  the  expense. 

Keefring  In  Repair.— Afcer  a  wall  obtains  the 
character  of  a  party  wall— as  in  this  case,  perhaps, 
when  the  house  was  built  on  the  adjacent  lot, 
joined  to  it,  and  it  became  the  subject  of  common 
use  and  enjoyment— equity  will  raise  the  duty  and 
liability  to  contribute  to  keep  the  same  in  repairs. 
List  r.  Hombrook,  2  W.  Va.  346. 

9.  BsTwsBH  Remaindermen  and  Life  Tenant 
AND  Remainderman. 

Between  Remaindermen— Denied  under  the  Circom- 
jtances.— Where  one  of  several  remaindermen  had 
rented  the  property  from  the  life  tenant  at  a 
price  more  than  sufficient  to  satisfy  the  taxes, 
and  had  paid  the  taxes,  the  other  remaindermen 
had  the  right  to  presume  that  he  was  paying  them 
for  the  life  tenant,  and  he  cannot  call  on  them  for 
contribution.  Downey  v.  Strouse,  101  Va.  — .  43  S.  E. 
Rep.  848. 

Between  an  Estate  and  its  Life  Tenant— Claim 
against  Estate.— Where  a  testator  devises  and  be- 
queaths his  estate  to  his  wife  for  life,  remainder  to 
others:  and  the  wife  was  executrix;  and  a  claim 
arises  against  testator's  estate  upon  a  covenant, 
which  Is  ascertained,  after  the  death  of  the  tenant 
for  life  and  executrix,  the  tenant  for  life's  estate 
is  not  bound  to  contribute  to  the  payment  of  such 
debt,  it  not  having  been  ascertained  or  payable 
in  her  lifetime,  or  to  keep  down  the  interest  thereof. 
Polndexter  v.  Green,  6  Leigh  504. 

10.  Between  Stockholders. 
One  Having  Sold  Out  to  the  Other— p.  owned  $37,600 

of  stock  for  which  he  paid  $17,500  in  cash,  the  balance 
being  issued  on  the  betterments  to  the  corporation's 
property,  to  pay  for  which  its  notes  indorsed  by  P.  & 
S.  and  another  stockholder  were  outstanding  and 
unpaid.  S.  bought  P.'s  stock  "on  the  basis  of  cost" 
and  86.000.  In  another  similar  contract,  S.  used  the 
same  expression,  which  he  interpreted  as  an  assump- 
tion of  the  other  party's  liabilities  as  to  said  corpo- 
ration, and  P.  was  cognizant  of  that  interpretation, 
S.,  who  afterwards  paid  off  said  notes  and  sued  P. 
as  his  co-indorser  for  contribution,  is  bound  by  his 
own  interpretation  to  treat  P.  as  released  from  all 
liability  as  respecte  said  notes.  Peyton  v.  Stuart, 
88  Va.  50, 18  S.  £.  Rep.  408. 

11.  Between  Tort  Feasors. 
Allowed  for  Non.Performance  of  Civil  Obligation.— 

In  equity,  contribution  may  be  claimed  by  one  in- 
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spector  of  tobacco,  against  his  co-inspector,  for  the 
amount  of  a  Judgment  had  against  the  former,  for 
failing  to  deliver  tobacco,  when  legally  demanded, 
which  Judgment  he  has  discharged,  when  the  fail- 
ure does  not  proceed  ex  maUndo,  or  from  some  actual 
fraud,  or  voluntary  wrong.  The  mere  non-per- 
formance or  violation  of  a  civil  obligation,  is  not 
such  a  wrong,  as  will  condemn  a  claim  to  contribu- 
tion. But  it  is  Incumbent  on  the  party  asking 
relief,  to  show  that  he  is  innocent  of  such  imputa- 
tions.   Thweatt  v.  Jones,  1  Rand.  328. 

Donees  In  Deeds  Set  Aside  as  Praudolent— No  Actual 
Fraud.— Where  a  decree  is  rendered  on  behalf  of  a 
creditor,  against  several  voluntary  donees  of  the 
debtor,  a  court  of  equity  should  decree  contribu- 
tion amon«r  them,  so  that  each  man  should  only 
pay  his  Just  proportion  of  the  debt  But.  all  the 
donees  should  be  liable  for  the  failure  of  any  one 
to  pay  his  proportion,  until  the  debt  is  completely 
discharged,  as  far  as  he  has  received  the  funds  of 
the  donor.    Chamberlayne  v.  Temple,  8  Rand.  384. 

B.  EXONERATION. 

1.  Between  Principal  and  Surety. 

a.  On  What  Founded.— A  principal  for  whom 
another,  at  his  request,  undertakes  as  surety,  al- 
though such  principal's  name  does  not  appear  in 
the  obligation  given  by  the  surety.  Is  as  much  bound 
to  Indemnify  such  surety  for  what  he  pays  on  the 
obligation  as  if  his  name  appeared  in  It  as  princi- 
pal, and  the  surety  in  such  case  is  entitled  by 
subrogation  to  enforce  for  his  exoneration  or  in- 
demnity all  the  rights,  remedies,  and  securities  of 
the  creditor  against  the  principal  debtor.  Upon 
this  principle  the  case  of  Enders.  etc..  v.  Brune.  4 
Rand.  488,  was  decided.  And  in  applying  the  prin- 
ciple the  rule  is  broad  enough,  it  is  said,  to  Include 
every  instance  where  one  pays  a  debt  for  which 
another  is  primarily  answerable,  and  that  should 
In  equity  and  good  conscience  have  been  discharg-ed 
by  him.    Harnsberger  v.  Yancey.  38  Gratt  687. 

A  surety  who  pays  the  debt  of  his  principal,  upon 
the  plainest  principles  of  natural  reason  and  jus- 
tice, has  a  right  to  be  reimbursed  by  him.  And 
this  principle  is  recognized  by  both  courts  of  law 
and  equity.  There  is  an  implied  contract  of  indem- 
nity between  the  principal  and  his  surety,  which 
obliges  the  former  to  reimburse  the  latter  who  has 
paid  his  debt:  and  the  courts  of  equity  will  substi - 
tute  him  to  the  remedies  and  securities  of  the 
creditor  for  his  indemnity;  and  this  not  upon  the 
ground  of  contract,  but  upon  a  principle  of  natural 
equity  and  Justice.  Kendrlck  v.  Forney.  28  Gratt. 
748:  BuUer  v.  Butler.  8  W.  Va.  874.  See  Ck>nrad  v. 
Buck.  31  W.  Va.  410;  Baxter  v.  Moore.  6  Leigh  219; 
Tompkins  v.  Mitchell.  2  Rand.  428;  Woods  v.  Doug- 
las, 46  W.  Va.  657.38  S.  E.  Rep.  771:  Nebergall  v. 
Tyree,  2  W.  Va.  474. 

6.  General  Princijdee. 

Parties  May  Fix  Their  Uablllty  by  Agreement.— it  i& 
competent  for  the  principal  obligors  in  a  bond  to 
contract  that  as  between  themselves,  one  shall  be 
the  principal  and  the  others  his  sureties  and  as  such 
entitled  to  be  subrogated  to  the  rights  of  the  cred- 
itor against  him  as  their  principal.  Buchanan  v. 
Clark,  10  Gratt.  164. 

Retention  of  Funds.— A  surety  has  in  respect  of  his 
liability  the  right  of  a  creditor  as  against  his  prin- 
cipal, and  upon  the  Insolvency  of  the  principal 
debtor  he  may  retain  any  funds  belonging  to  such 
debtor  by  way  of  Indemnity  against  his  liability. 
Mattingly  v.  Sutton,  19  W.  Va.  31. 

Surety  Need  Not  First  Appeal  from  Decision  Fixing 
His  Liability. -See  Taylor  v.  Cox.  32  W.  Va.  148,  9  S. 
£.  Rep.  70,  where  it  is  held  that  the  executors  of  a 
deceased  surety  on  a  note,  to  whom  other  notes  had 
been  assigned  to  indemnify  the  esute  of  the  surety. 
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he  having  been  forced  to  pay  the  note,  need  not 
appeal  from  a  decision  of  a  lower  court  rejecting 
the  Jod^rment  on  one  of  said  notes  wbicb  they  had 
soQffbt  to  proye  for  their  use  in  said  court,  before 
resonintf  to  the  properly  of  the  principal  for  reim- 
bursement 

Sarety  Rebnbonlnff  Stranger  Who  Hm  Paid  Debt- 
Wbere  strancrer  has  paid  principal's  debt,  and 
sarety  reimburses  him.  surety  becomes  entitled  to 
recoTer  the  amount  from  prIncipaL  Harper  ▼. 
McVelflTh.  82  Va.  751. 1  S.  £.  Rep.  198. 

Forthcmnlns  Bond— Righto  of  5unty.—A  surety  In  a 
forfeited  forthcoming  bond  is  a  surety  for  the  debt: 
and  when  he  pays  it  as  such  surety,  he  is  entitled  to 
all  the  rights  of  the  creditor  against  the  original 
debtor,  subsisting  at  the  Ume  he  l>ecame  bound  for 
the  debt.  Hill  v.  Manser.  U  Gratt  SS2.  See  foot- 
note and  ea.  cL  Robinson  v.  Sherman.  2  Qratt  178; 
Preston  v.  Preston.  4  Gratt  88:  Dent  v.  Walt  9  W. 
Va.  41:  Leake  ▼.  Ferguson,  d  Gratt  410:  Garland  v. 
Lynch.  1  Rob.  M&. 

Saretylnlojanctloa  Bond  Paying  Debt  Entitled  to 
Exonenition  frooi  Debtor,  and  to  Claim  Lien  of  Judg. 
■eat— A  Judgment  debtor  having  obtained  an  in- 
junction to  the  Judgment  which  was  afterwards 
dlssoWed.  and  the  surety  in  the  injunction  bond 
haying  been  sued  thereon,  and  Judgment  recovered 
against  him.  which  he  has  discharged,  he  is  entitled 
to  the  benefit  of  the  creditor's  Judgment  lien. 
Rodgers  ▼.  M*Cluer.  4  Gratt  81. 

Must  Not  Be  Mere  Volunteer.— Subrogation  is  not 
applied  In  favor  of  one  who  has,  officiously  and  as 
a  mere  volunteer,  paid  the  debt  of  another,  for 
which  neither  he  nor  his  property  was  answerable: 
but  it  will  be  applied,  whenever  the  person  claiming 
Its  benefit  has  paid  a  debt  for  which  another  was 
primarily  answerable,  and  which  he  was  compelled 
to  pay  in  order  to  protect  his  own  rights  or  save  his 
own  property.  McNeil  v.  Miller,  29W.  Va.  480.  2 
S.  E.  Rep.  836;  Hawker  v.  Moore,  40  W.  Va.  4»,  20  S.  E. 
Rep.  848:  Newlon  v.  Wade.  48  W.  Va.  288.  27  S.  E. 
Rem  344:  Janney  V.  Stephen.  2  Pat  &  H.  11:  Neely 
r.  Jones,  16  W.  Va.  826,  63&  See  infra,  "Payment  or 
Discharge  of  Liability." 

A  surety  who  pays  money  voluntarily  on  a  judg- 
ment absolutely  barred,  loses  his  remedy  against 
his  principal:  but  a  payment  cannot  be  said  to  be 
Tolantary,  as  long  as  the  Judgme4t  can  be  enforced 
in  any  way.  either  by  tc^e  fadat  or  action  of  debt 
Randolph  V.  Randolph.  8  Rand.  49a 

5eai»-Ratlflcatlon  by  Debtor.— It  is  well  setUed 
that  a  stranger,  who  pays  the  debt  of  another  with- 
out his  knowledge  and  authority,  cannot  sue  the 
debtor  for  money  paid  for  his  use,  unless  the 
debtor  has  ratified  the  act  of  the  stranger  by  prom- 
ising to  repay  him  the  amount  or  in  some  other 
manner.  But  if,  after  the  stranger  pays  the  debt, 
the  debtor  ratifies  the  payment  as  by  relying  on 
this  payment  as  a  payment  when  sued  upon  the 
debt  or  in  any  other  ma^nner.  he  will  be  liable  in 
action  of  assumpsit  brought  by  the  stranger  against 
Iilm  for  money  paid  at  his  request  for  his  use. 
the  subsequent  ratification  being  equivalent  to  a 
previous  request  Neely  v.  Jones,  16  W.  Va.  886: 
Lipscomb  V.  Winston,  1  Hen.  &  M.  468:  Glevinger  v. 
Miller.  27  Gratt  74a  See  State  v.  B.*&  O.  R.  CJo.,  41 
W.  Va.  98, 28  S.  E.  Rep.  681. 

AdoUnUtrator  Overpaying  a  Creditor's  Dividend 
Csanot  Recover  from  Surety  of  His  Intestate.— An  ad- 
ministrator, with  money  of  his  decedent  pays  on  a 
note  made  by  his  decedent  as  principal,  with  sure- 
ties, an  amount  in  excess  of  the  sum  applicable  out 
of  the  assets  to  that  debt  under  the  mistaken  belief 
that  he  was  surety  in  such  note,  and  that  the  estate 
would  pay  a  somewhat  larger  per  cent  of  its  liability 
than  it  did.   He  brings  in  his  own  name  an  action 
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of  assumpsit  against  a  surety  to  compel  the  surety 
to  refund  the  amount  so  paid  in  excess  of  the  rata- 
ble share  of  the  assets  applicable  to  such  debt 
He  cannot  recover  of  the  surety,  being  in  the  posi- 
tion of  a  stranger  who  has  paid  the  debt  of  another 
without  request  or  subsequent  ratification.  Proud- 
foot  V.  Clevenger.  88  W.  Va.  967.  10  S.  E.  Rep.  894. 

c.  Interest  or  lAabUity  Only  Secondarv— Another 
PrimarUy  Liable.    • 

First  Surety  Entitled  to  Indemnity  from  Latter 
dorety.— "But  where  there  is  a  judgment  or  decree 
against  a  principal  debtor  and  his  surety,  and  a 
third  party  at  the  instance  of  the  principal  and  for 
his  sole  benefit  and  without  the  assent  of  the  surety, 
enters  as  surety  for  the  principal  in  an  obligation, 
the  effect  of  which  is  to  suspend  the  execution  of 
the  Judgment  or  decree  and  thus  prejudice  the 
rights  of  the  first  surety,  the  equity  of  the  latter  is 
superior:  and  it  seems  to  be  well  settled  that  in 
such  case  the  second  surety  would  not  be  entitled 
to  contribution  from  the  first  and  there  Is  much 
authority  for  the  proposition  that  the  first  would  be 
entitled  to  indemnity  from  the  second.  This  prin- 
ciple has  been  applied  to  injunction  bonds,  bail- 
bonds,  prison-bounds  bonds,  forthcoming  bonds, ' 
and  appeal  bonds.  Langford  v.  Perrln.  5  Leigh  562: 
Douglass  V.  Fagg,  8  Leigh  568:  Givens  v.  Nelson,  10 
Leigh  383:  Stout  v.  Vause.  1  Rob.  169;  Robinson  v. 
Sherman,  2  Gratt  178;  Bentley  v.  Harris.  2  Gratt 
8W:  Leake  v.  Ferguson,  8  Gratt  419:  Preston  v. 
Preston.  4  Gratt  88."  Hamsbergerv.  Yancey,  88 
Gratt  540.  641:  Sherman  v.  Shaver.  76  Va.  10:  CofE- 
man  v.  Hopkins.  75  Va.  645:  8  Min.  Inst  (8d  Ed.)  421. 

5ame— Bxceptlon.— The  rule  supposes  that  the  first 
surety  does  not  sanction  the  interposition  of  the 
second.  It  does  not  apply,  therefore,  where  the 
surety  in  the  second  Tx)nd  l>ecomes  bound  for  a 
purpose  in  which  both  the  principal  and  the  prior 
surety  concur,  in  which  they  both  have  an  interest 
and  where  the  assent  of  the  prior  surety  is  expressly 
given,  or  is  clearly  to  l>e  Inferred  from  the  circum- 
stances. Hamsbergerv. Yancey, 88 Gratt 641.  See, 
as  to  what  constitutes  the  relation  of  co-surety, 
Langford  v.  Perrln,  6  Leigh  668.  and  supra,  "Who 
Are  Co-Sureties." 

Exoneration  of  One  Set  of  Sureties  by  Another  Set 
Primarily  Liable- Insolvency  of  PrinclpaL— Land  of 
executor,  in  arrears  to  legatees  of  testator,  was  sold 
in  suit  on  his  executorial  bond,  for  enough  to  pay 
their  demands,  and  he  became  purchaser  and  gave 
bond  with  sureties.  Failing  to  pay  the  bond,  his 
executorial  sureties  had  to  pay  the  legatees:  the 
latter,  being  only  secondarily  bound,  and  having 
paid  what  the  sureties  for  the  purchase  money 
were  primarily  bound  to  pay.  are  entitled  to  be  sub- 
stituted to  the  legatees'  rights,  and  to  be  compen- 
sated by  those  primarily  l>ound.  Insolvency  of 
principal  debtor  is  sufllciently  shown  by  the  sale  of 
his  lands  at  auction  and  the  return  of  execution 
unsatisfied.  Hanby  v.  Henritze.  86  Va.  177,  7  S.  E. 
Rep.  204. 

d.  Payment  or  Discharge  of  Such  Liability— Before  a 
surety  is  entitled  to  be  subrogated  to  the  rights  of 
the  creditor  he  must  have  paid  or  satisfied  the  debt 
of  the  principal.  The  mere  execution  of  a  bond  to  a 
creditor  is  not  sufficient,  unless  it  be  accepted  in 
satisfaction  of  the  debt  of  the  principal.  There 
must  be  satisfaction  by  the  surety.  Combs  v. 
Candler.  96  Va.  7,  27  S.  E.  Rep.  815. 

Satisfaction  of  Debt  Most  Be  Cleariy  Shown.— The 
surely,  if  his  action  is  brought  before  the  debt  Is 
actually  paid  in  money  or  its  «tiuivalent.  such  as 
personal  or  real  property,  cannot  recover  against 
his  principal  in  an  action  at  law  for  money  paid  by 
him  as  his  sarety,  unless  he  clearly  proves  that  his 
said  negotiable  note  was  accepted  and  received  by 
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the  creditor,  by  express  agreement,  in  absolute  and 
complete  satisfaction  and  dlscharsre  of  tbe  pre-exist- 
ing debt,  and  of  the  principal  debtor  therefrom. 
Feamster  y.  Withrow.  12  W.  Va.  864. 

5«iie-Sursty  Need  Not  Await  Salt-Surety  may.  at 
any  time,  volunurlly  pay  the  debt  after  it  Is  due; 
and  he  is  at  once  entitled  to  bis  action,  but  such 
payment  must  amount  to  a  satisfaction  of  the  origi- 
nal debt  and  a  release  and  discharge  of  the  princi- 
pal debtor  therefrom.  Feamster  v.  Withrow,  12  W. 
Va.  664:  Clevinfferv.  Miller.  27  Qratt  740:  Cranmer 
V.  McSwords,  20  W.  Va.  416. 

Onus  off  Proving  Payment-Where  surety  is  seeking 
subrogation  for  his  indemnity  against  his  principal, 
the  onus  of  proving  the  payment,  so  as  to  entitle 
him  to  the  relief  he  asks,  rests  on  him.  Barksdale 
V.  Fitzgerald.  76  Va.  802. 

The  rule  is  cerulnly  too  well  setUed  to  be  contro- 
verted, nor  is  it  disputed  that  the  contract  between 
the  principal  and  the  surety  is  for  indemnity  only, 
and  therefore  if  the  surety  discharges  an  obligation 
for  a  less  sum  than  its  full  amount,  he  can  only 
claim  against  the  principal  the  sum  so  paid.  South- 
all  V.  Farlsh,  85  Va.  406. 7  S.  E.  Rep.  684:  Kendrlck  v. 
Forney,  22  Gratt  748:  BuUer  v.  Butler,  8  W.  Va.  674: 
Feamster  v.  Withrow.  9  W.  Va.  816:  Feamster  v. 
Withrow,  12  W.  Va.  611:  Matthews  v.  Hall,  21  W.  Va. 
614;  Tarr  v.  Ravenscroft,  12  Gratt  068:  Cromer  v. 
Cromer.  29  Gratt  284.  So.  where  one  is  compelled  to 
pay  a  bond  a  second  time,  having  paid  with  notice 
to  one  who  had  no  right  to  it  he  can  only  have  a 
decree  against  the  man  so  paid,  for  what  he  actu- 
ally paid  him.  with  interest  though  it  be  less  than 
the  face  of  the  bond.  Pickens  v.  McCoy,  S4  W.  Va. 
844. 

e.  Me<uur«  0/ Becovery. 

(a)  Only  indomnlty  Can  Be  Claimed. 
Surety   Paying  In   Depreciated   Currency.- if    the 

surety  pays  the  debt  of  his  principal  in  depreciated 
currency,  or  depreciated  notes  of  banks  or  other 
Institutions,  the  general  rule  is,  that  he  can  recover 
only  the  value  thereof  at  the  time  he  paid  the  debt 
for  his  principal;  and  the  criterion  is  the  market 
value.  Kendrlck  v.  Forney.  22  Gratt  748:  Butler  v. 
BuUer.  8  W.  Va.  676:  Feamster  v.  Withrow,  12  W. 
Va.  611:  Feamster  V.  Withrow,  9  W.  Va.  296. 

Same-Exception.— Insolvent  bank  holds  judg- 
ments against  principal  and  surety,  on  which  it 
pays  sixty  per  cent,  but  which  third  party  had  con- 
tracted to  take  at  par.  The  surety  paying  judg- 
ments with  his  deposits,  under  agreement  with 
principal  to  repay  the  face  value  of  the  depos 
Its  so  used.  Is  entitled  to  receive  face  value  of  the 
deposits:  though  the  general  rule  Is  that  If  surety 
discharges  the  debt  for  less  than  Its  full  amount 
he  can  only  claim  against  principal  the  sum  paid. 
Southall  V.  Farlsh,  86  Va.  408,  7  S.  E.  Rep.  684. 

Where  Surety  Has  Compromised  the  Uablllty  and 
Taken  Assignment— And  where  exoneration  Is 
sought  by  a  surety  from  the  party  primarily  lla 
ble  for  what  he  has  had  to  pay,  having  compro- 
mised the  claim  for  less  than  was  actually  due.  he 
can  only  demand  Indemnity  for  what  he  has  actu- 
ally paid,  with  Interest  though  he  may  have  taken 
an  assignment  In  full  of  the  claim.  Blow  v.  May- 
nard.  2  Leigh  29. 

(b)  Interest  and  Costs. 
Right  to   Recover  interest.— it  Is  the  settled  law 

that  where  a  surety  pays  the  debt  of  his  principal 
be  is  entitled  at  once,  upon  such  payment,  to  an  ac- 
tion for  the  amount  paid  Including  principal  and 
Interest  and  if  payment  is  not  made  then  by  the 
principal,  the  surety  is  entitled  to  interest  on  the 
whole  sum  paid.  Cranmer  v.  McSwords.  26  W.  Va. 
416;  Feamster  v.  Withrow,  12  W.  Va.  611;  Blow  v. 
Maynard,  2  Leigh  29. 


Right  to  Recover  Costs.— Whether  the  surety  who 
has  paid  costs  on  account  of  the  debt  of  his  princi- 
pal, can  recover  such  costs  from  the  principal  de- 
pends upon  the  circumstances  of  each  case.  But 
the  principal  Is  not  liable  for  costs  and  expenses  un- 
necessarily Incurred  by  the  surety  In  litigation  car- 
ried on  by  him  In  order  to  get  rid  of  his  liability  or 
defeat  the  efforts  of  a  party  seeking  to  enforce  It 
Surety  must  show  that  the  litigation  was  entered 
Into  In  good  faith  and  on  reasonable  grounds,  and 
was  a  measure  of  defense  necessary  to  the  Interest 
of  both  parties,  and  was  calculated  so  to  result 
Cranmer  v.  McSwords,  96  W.  Va.  417. 

Surety  In  Forthcoming  Bond— Costs.— The  surety 
In  a  forthcoming  bond  given  by  one  debtor,  who 
has  become  Insolvent,  Is  entitled  to  recover  from  the 
other  original  debtors  the  principal.  Interest,  and 
costs  of  the  original  Judgment:  but  not  the  costs  In- 
curred by  the  execution  and  forfeiture  of  the  forth- 
coming bond.    Robinson  v.    Sherman.  2  Gratt  178. 

Right  to  Recover  Costs  In  Bach  of  Several  Mo- 
tions.—A  surety  having  paid  five  several  sums  of 
money  for  his  principal,  may  maintain  five  sev- 
eral motions,  and  recover  several  Judgments,  for 
the  debts,  and  for  the  costs  of  each  motion.  Ayres 
V.  Lewellln.  8  Leigh  609. 

2.  AMONG  LaOATBBS.  DEVISKKS,  BTC. 

Between  Bzecntor  and  Devisees.— Where  the  exec- 
utors have  been  held  liable  for  an  unpaid  debt  of 
their  decedent  not  having  exacted  a  refunding 
bond  or  distributing  tbe  personal  property,  and  all 
the  parties  being  l>efore  the  court  tbe  executors 
are  entitled  to  have  the  devisees  to  whom  they  paid 
over  the  proceeds  of  the  personal  property,  sub- 
jected In  the  first  place  to  pay  the  amount  to  the 
creditor.  Lewis  v.  Overby.  81  Gratt  601 :  Watts  v. 
Taylor.  80  Va.  627:  Max  Meadows  Land,  etc..  Co.  v. 
McGavock.  96  Va.  181.  80  S.  E.  Rep.  460. 

Exoneration  of  Legacies  Out  off  Realty— ReiMiBcla> 
tlon  off  Will  by  Widow.— Where  a  widow  renounces 
the  win  which  devised  the  real  estate  to  her  for  her 
life  and  then  to  a  son,  and  claims  her  legal  rights, 
the  two-thirds  of  the  land  remaining  after  assign- 
ment of  her  dower  should  be  applied  to  Indemnify 
the  legatees  of  the  personal  estate,  for  the  loes  they 
had  sustained  by  her  renunciation  of  the  will  and 
claim  of  her  third  of  this  personal  estate,  and  for 
this  purpose  the  said  two-thirds  of  the  land  should 
be  rented  out  and  the  proceeds  applied  to  tbelr 
satisfaction,  until  said  satisfaction  was  complete  or 
until  the  death  of  the  widow,  whichever  should 
happen  first  when  It  would  be  delivered  to  the 
devisee  In  remainder  under  the  wilL  McReynolds 
V.  Counts.  9  Gratt  242:  Flndley  v.  Flndley,  11  Gratt. 
486;  Mitchells  v.  Johnsons,  6  Leigh  461  (here  devisees 
also  were  so  exonerated);  Morrlss  v.  Garland.  78 
Va.  226;  Klnnalrd  v.  Williams,  8  Leigh  400:  Cowan 
V.  Epes,  2  Pat  A  H.  687. 

Waiver  of  Legacy— Legacy  Ooes  to  Disappointed 
Devisee.— Though  a  legatee  under  a  will  which 
devises  away  property  belonging  to  him,  elect  to 
retain  such  property  and  to  waive  the  legacy,  the 
testator  Is  not  thereby  rendered  intestate  as  to  the 
subject  of  such  legacy,  but  It  shall  go  to  the  disap- 
pointed devisee.  In  satisfaction  of  his  loss.  Kin- 
nalrd  v.  Williams,  8  Leigh  400. 

8.  Between  Realty  and  Pbbsonaltt  of  a  De- 
cedent. 

Realty  to  Be  Relieved  by  Personalty.— It  is  well 
settled— a  rule  of  the  equity  courts  almost  univer- 
sally recognized— that  the  personal  estate  of  the 
deceased  is  the  natural  and  primary  fund  for  the 
payment  of  the  debts:  and  the  lands  will  not  be 
charged  without  first  taking  an  account  of  such 
personal  estate,  and  directing  it  to  be  applied  to 
that  object    2  Rob.  Prac.  86:  Foster  v.  Crenshaw,  S 
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MuDf.  514:  Elliott  ▼.  Geor^re,  88  Oratt.  780:  Edmunds 
V.  Scotu78  Va.  T28:  Laldley  v.  Kline.  8  W.  Va.  218: 
KeA-T.  Bass.  92Va.889,  28  S.  E.  Rep.  747:  Cranmer 
T.  McSwords.  U  W.  Va.  6W. 

DeUdcBcy  of  Personal  AsseU.-^his  exemption  of 
real  estate  devised  extends  as  well  to  the  case  of  a 
deficiency  of  personal  assets  for  the  payment  of 
lesracies  as  of  debts;  the  leffateea  havlnff  no  rig-ht  to 
call  Qpon  the  devisee  to  contribute  to  the  payment 
of  their  lefiracies,  unless  the  real  estate  be  expressly 
charged.  EUlott  v.  Carter.  0  Gratt  660;  Allen  v. 
Patton,  88  Va.  205.  2  S.  £.  Rep.  148.  See  mono- 
graphic fiot^  on  "Debts  of  Decedents,"  appended  to 
Shores  v.  Wares,  1  Rob.  1. 

4.  BETUfBKN    SUCX;B8SIVB    ALIENSBS    OF  POBTIONS 

OF  THK  Samb  Tract  or  Land,  and  Rbtainsd 
Portion. 

Bzooeratlon-Of  Part  of  Tract  of  Land  Sold,  by  Ro. 
tsincd  Portion.— It  is  well  settled  that  where  an 
entire  tract  is  snbject  to  an  incumbrance,  parts  of 
it  sold  off  are  entitled  to  exoneration  from  what  is 
retained  by  the  g-rantor.  And  If  he  has  retained 
none  or  not  enouffh,  each  part  is  entitled  to  exonera- 
tion what  from  was  aliened  after  it  was  sold  off.  The 
diilerent  tracts  are  to  l>e  subjected  in  the  Inverse 
order  of  their  alienation.  Hehkle  ▼.  Allstadt,  4 
GratL  284:  Jones  v.  Myrick.  8  Gratt  170;  Alley  y. 
Rogers,  19  Gratt.  808,  880.  and  footnote-,  Jones  v. 
Phelan.  20  Gratt.  242:  Miller  ▼.  Holland.  84  Va.  660, 
5  S.  E.  Rep.  701:  Gracey  v.  Myers,  16  W.  Va.  202. 
See  references  la  footnote  toRodffersr.  McCluer, 
i  Gratt  81.  and  monographic  note  on  "Judgments*' 
appended  to  Smith  v.  Charlton,  7  Gratt  426,  and 
00  "Marshaling  Assets"  appended  to  Carrincrton  y. 
Didier,  8  Gratt  200:  Conrad  v.  Harrison,  3  L.eiflrh 
S3S:  HcClnnff  v.  Beirne,  10  Leigrh  804:  Jones  y. 
Phelan,  20  Gratt  820:  Whltten  y.  Saunders.  75  Va. 
S«3;  Renlck  y.  Ludinffton,  20  W.  Va.  607.  The  rule 
Is  now  statutory.  Va.  Code.  S  8676;  Code  W.  Va. 
(1860).  chap.  ISO,  S  8.  See  Harman  y.  Oberdorfer, 
S3  Gratt  407. 

&  Of  Indorssbs.— The  accommodation  indorsers 
on  a  note  due  at  bank,  to  secure  whom  and  the  bank, 
the  maker  had  conveyed  land  by  deed  of  trust  with 
coTenant  of  warranty  for  himself  and  heirs,  with 
the  trustees  and  the  bank  respectively,  that  he  has 
an  absolute  estate  of  inheritance,  may,  having  paid 
the  note,  and  the  trust  land  haying*  been  sold  under 
a  prior  deed  of  trust,  come  into  equity  for  satis- 
faction out  of  the  real  assets  in  the  hands  of  the 
heirs,  to  the  extent  of  the  damages  accruing  from 
the  breach  of  the  ancestor's  covenant  Hafley  v. 
Bircbetts.  llLei?h88. 

Snraty  lor  Second  ladorsor  Bntltled  to  Indeaiiilty 
IrwB  Prior  indorser.— A  surety  on  an  injunction  bond 
for  the  second  Indorser  of  a  neffotiable  note,  who 
has  been  compelled  to  pay  said  note,  is  entitled  to 
recourse  against  the  first  Indorser  to  recover  the 
amount  so  paid. 

Such  surety  Is  not  barred  from  such  recourse  by 
the  fact  that  in  a  suit  in  equity,  brought  by  the 
holder  of  such  note  against  the  maker  and  indor- 
sers. a  decree  was  rendered  in  favor  of  the  first 
indorser. 

Nor  \a  such  party  barred  of  such  recourse  by  the 
fact  that  in  another  suit  in  equity,  broucrht  by  the 
second  endorser  to  establish  the  liability  to  him  of 
the  first  endorser,  the  bill  was  dismissed  upon 
answer  and  demurrer,  there  beinff  set  out  several 
causes  of  demurrer,  of  which  some  went  to  the 
merits  of  the  controversy,  and  others  did  not,  and 
it  not  appearing-  for  what  cause  the  bill  was  dis- 
Diased.   Chrisman  v.  Harman,  20  Gratt  404. 

As  to  exoneration  of  subsequen  t  by  prior  endorser. 
•ee  monographic  note  on  "Bills,  Notes  and  Checks" 
appended  to  Archer  v.  Ward,  0  Gratt.  622. 


0.  Othbb  Casks  of  Exoneration. 

Exoneration  of  Bona  PIde  Purchasers  Ont  of  Prop- 
erty 5abject  to  Lien  Which  Deprived  Then  of  Their 
Land.— While  a  mortgagee  of  lands  and  slaves, 
cannot  be  compelled  to  resort  to  a  sale  of  the 
slaves  before  he  shall  disturb  the  possession  of 
bona  fide  purchasers  of  the  lands  from  the  mort- 
gagor, the  decree  against  such  purchasers  ought 
to  permit  them,  after  satisfying  the  claim  of  the 
mortgagee,  to  seek  indemnity  out  of  the  mortgaged 
slaves,  or  the  estate  of  the  mortgagor,  or  any 
other  person  liable  to  such  demand,  so  far  as  the 
mortgagee  might  be  able  to  charge  such  party,  or 
otherwise.    Mayo  v.  Tomkies,  0  Munf.  620. 

Sale  of  Land-Affreemeat  of  Vendee  to  Pay  Lien 
Tberoon-Bffect— Where  the  vendee  of  land,  under 
his  contract  with  the  vendor,  is  bound  to  pay  a 
debt  which  is  a  lien  on  the  land,  he  becomes  prin- 
cipal debtor  and  his  vendor  surety  only,  and  the 
latter,  and  the  creditors  who  succeeded  to  his 
equities,  have  the  right  to  reqfiire  the  land  held  by 
the  vendee  to  be  subjected  to  the  satisfaction  of 
the  lien  which  rests  upon  it  in  exoneration  of  the 
lands  subsequently  aliened  by  the  vendor  and 
encuml>ered  by  a  deed  of  trust  Schultz  v.  Hans- 
brough,  88  Gratt  682,  888:  Douglass  v.  Fagg.  8  Leigh 
688. 

Sureties  of  Fiduciary  —  Devastavit  —  Recourse  to 
Rights  of  Leffataeo.>-if  the  sureties  of  a  delinquent 
fiduciary  pay  the  amount  of  the  devastavit  to  the 
legatees,  they  are  entitled  to  be  substituted  to  the 
rights  of  the  legatees  against  the  party  uniting 
with  the  fiduciary  in  the  breach  of  trust  Pinckard 
v.  Woods.  8  Gratt  141:  Jones  v.  Clark.  26  Gratt  807: 
Asberry  v.  Asberry.  88  Gratt*  471:  Sherman  v. 
Shaver,  75  Va.  6.  11. 

IV.  ACTIONS  AND  LIMITATIONS,  PRACTICE. 

A.  JURISDICTION  AND  REMEDIES. 

1.  Rbmbdiss  in  Equttt  and  at  Law  Compared.— 
The  doctrine  of  contribution  among  sureties 
being  founded  rather  on  principles  of  equity  and 
natural  lustice  than  upon  any  notion  of  mutual 
contract  express  or  implied,  it  is  true  it  may  be 
enforced  at  law,  althoujrh  no  positive  contract  be- 
tween the  sureties  can  be  shown,  but  the  principles 
and  the  measure  of  relief  afforded  fn  the  court  of 
equity  are  different  from  those  of  the  law  courts. 
Thus,  If  one  of  the  several  sureties  be  insolvent,  and 
another  pays  the  debt  he  can  at  law  recover  from 
the  other  solvent  sureties  only  their  original  Quo- 
tas without  regard  to  the  share  of  the  Insolvent 
surety.  But  in  equity  the  share  of  the  Insolvent 
surety  will  be  apportioned  amongst  those  who  are 
solvent  Tarry.  Ravenscroft  12  Gratt  062-8;  Rob- 
ertson v.  Trigg.  82  Gratt  70:  Preston  v.  Preston.  4 
Gratt  88. 

So,  if  one  surety  die,  the  remedy  at  law  lay  only 
against  the  survivors:  but  a  court  of  equity  would 
compel  contribution  from  the  estate  of  the  deceased 
surety.    Tarr  v.  Ravenscroft  12  Gratt  062-8. 

And  in  Wayland  v.  Tucker,  4  Gratt  207.  it  was 
said  that  "no  adequate  relief  could  have  been  af- 
forded at  law:  as  the  security  can  only  recover  at 
law  the  aliquot  portions  of  each  security.  But  in 
the  present  case  as  there  were  three  securities 
and  the  co-security  was  insolvent,  a  resort  to  a 
court  of  equity  was  necessary  to  apportion  his 
share  among  the  two  remaining  sureties." 

Contribution  l>etween  Legatees— Choice  of  Reme- 
diea.— a  creditor,  having  obtained  a  Judgment 
against  an  executor  as  such,  and  sued  out  a  A.  fa. 
de  bonis  testatoris,  which  proved  ineffectual,  may 
either  resort  to  his  action  at  law  to  establish  a 
devastavit  or  file  a  bill  in  equity  against  the  execu- 
tor and  legatees,  for  an  account  of  assets,  and  pro- 
portional contribution  to  pay  the  debt.    Sampson  v. 
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ViRcnoA  Rbports,  Annotatbd, 

See  Burnley    v.  Lambert.   I 


Payne,  5Munf.   176, 
Wasb.  SIS. 
Effect  of  AMamptloB  of  Jurltdlctioa  by  Coarto  of 

Law.— Tbe  Jurisdiction  now  assumed  by  courts  of 
law  to  enforce  contribution  in  some  cases,  does  not 
affect  the  jurisdiction  originally  belonffinir  to  a 
court  of  equity.  Way  land  v.  Tucker,  4  6ratL  207; 
Russell  V.  Dickeschied.  2i  W.  Va.  68:  and  cases  cited 
la  foot-note  to  former  case.  Cabell  ▼.  Me^glnson,  6 
Munf.  S02. 

2.  Equitable  Relief  before  Payment  of  Lia- 
bility—Bill Quia  Timet,  —a  surety  is  entitled,  the 
debt  beinir  due,  to  come  into  equity  by  a  bill  Quia 
timet,  affalnst  the  creditor  and  the  debtor,  and 
compel  the  latter  to  make  payment  of  the  debt  so  as 
to  exonerate  himself  from  his  responsibility.  He 
may  enforce  for  his  exoneration,  any  liens  of  the 
creditor  on  the  estate  of  the  principal:  and  if  the 
latter  be  dead,  may  brinff  any  suit  in  equity  which 
the  creditor  could  bzinr  for  a  settlement  of  the  ad- 
ministration account  of  the  estate  of  the  decedent, 
and  for  administration  of  the  assets,  whether  le^al 
or  equitable.  Stephenson  t.  Tavemers,  0  Gratt. 
404-406:  Call  ▼.  Scott.  4  Call  402:  Kenty.  Matthews.  12 
Lelffh  573:  Penn  v.  Ingles.  82  Va.  71;  Meade  ▼. 
Griffsby,  26  Gratt.  612:  Mattinffly  ▼.  Sutton.  19  W. 
Va.  27;  Watson  y.  Wiffffinton.  28  W.  Va  575;  Neal  v. 
Bufflnffton.  42  W.  Va.  827, 26  S.  E.  Rep.  172.  See  mono- 
graphic note  on  "Bills,  Quia  Timet"  appended  to 
Devries  &  Co.  ▼.  Johnston.  27  Gratt.  805. 

But  surety  is  entitled  only  to  Kuch  security  as  the 
creditor  has  against  the  principal.  Barton  v.  Brent, 
87  Va.  800, 18  S.  E.  Rep.  20. 

The  only  difference  is  that  he  must  briug*  the  cred- 
itor into  court  aloxif  with  him,  in  order  that  he  may 
receive  the  money  when  it  is  recovered.  Stephen- 
son V.  Taverners,  9  Gratt.  404-5:  Call  v.  Scott.  4  Call 
402. 

A  surety  upon  the  purchase  money  bonds  fflven 
for  a  tract  of  land,  against  whom  judcrments  have 
been  recovered  on  the  bonds,  no  conveyance  having 
been  made  for  said  land,  may  go  into  a  court  of 
equity  to  subject  the  land  to  the  payment  of  the 
debt,  before  he  has  been  compelled  to  pay  it  himself. 
Hatcher  v.  Hatcher.  1  Rand.  53. 

3.  Equitable  Relief  after  Payment  of  Lia- 
bility. 

Sureties  on  Official  Bond  Soeklns  Exoneration,  Where 
Bond  Is  Joint  Only.— if  an  official  bond,  ffiven  by  a 
sheriff  and  his  sureties  before  the  act  of  1786,  be  so 
worded  as  not  to  be  Joint  and  several,  but  Joint 
only,  a  court  of  chancery  is  the  proper  tribunal  to 
give  the  sureties  relief  against  the  estate  of  the 
sheriff  after  his  death:  upon  their  beinf  compelled 
to  pay  a  sum  of  money  for  a  delinquency  oi  such 
sheriff  in  his  lifetime.  Mountjoy  v.  Banks,  6 
Munf.  387. 

Principal  and  Sureties— Rlffhta  of  Sureties.— Where 
a  defaulting,  Insolvent  ex-sheriff,  with  the  pro- 
ceeds of  taxes  collected  by  him,  has  taken  up  a  large 
number  of  county  orders,  and,  instead  of  having 
them  credited  as  payments  on  his  arrearage,  is 
engaged  in  secretly  selling  and  transferring  them 
to  various  persons,  who  are  trying  to  collect  them 
again  from  the  county,  at  the  instance  of  the  sure- 
ties  of  such  ex-sheriff  a  court  of  equity  will  inter- 
fere, and  compel  the  application  of  such  orders  to 
the  relief  of  such  sureties.  Maxwell  v.  Miller,  88 
W.  Va.  261,  18  S.  E.  Rep.  449. 

Remedy  in  Bqulty  to  Surety  Paying  Judgment.— A 
surety  in  a  bond,  having  paid  to  the  creditor  the 
amount  of  a  Judgment  against  him  thereupon,  may 
file  a  bill  in  equity  (without  having  made  a  motion 
or  brought  any  action  in  law),  against  the  adminis- 
trator and  heirs  of  the  principal  obligor;  for  the 
purpose  of  establishing  his  demand;  of  having  an 


account  of  the  personal  and  real  estates:  and  of 
being  permitted  to  stand  in  the  place  cf  tbe  obli- 
gee in  the  bond,  so  as  to  be  naid  out  of  tlie  real 
estate.  In  default  of  the  personal.  Tinsley  v.  Oliver. 
5  Munf.  419. 

4.  Right  to  Contbibution  and  Ezoheoaxtoit  as 
Offsets. 

Contribotlon— Against  Assigned  Bond.— The  princi- 
pal and  two  of  three  sureties  in  a  bond  became 
insolvent  and  the  other  surety  paid  the  debt 
having  previously  executed  his  bond  for  lens  tban 
half  the  first  bond,  to  one  of  his  co-sureties,  who 
had  conveyed  it  in  trust  for  his  creditors.  After 
the  payment  of  the  first  mentioned  debt  by  the 
solvent  surety.  Judgment  being  rendered  acainst 
him  on  his  own  bond,  which  he  enjoined,  cla.iming^ 
to  offset  it  by  his  co-sureties'  portion  of  the  debt  he 
had  paid,  he  is  entitled  in  preference  to  the  asalgrnee 
of  his  bond,  and  to  relief  in  equity.  notwithsta.nding- 
the  Judgment  at  law.  Wayland  v.  Tucker.  4  Gratt- 
ar?. 

Bxoneratloa— A  payment  by  the  surety  to  the 
creditors  may  be  set  off  in  an  action  by  the  princi- 
pal against  the  surety,  although  not  made  until 
after  suit  brought.^  •  •  •  And  a  court  of  eaaity 
will  not  permit  a  plaintiff  at  law  to  enforce  as-alnst 
the  defendant  the  collection  of  a  debt,  when  tbe 
defendant  stands  as  surety  for  the  plaintiff  to  an 
amount  greater  than  that  sued  for,  unless  the  plain- 
tiff will  fully  indemnify  the  defendant  against  bis 
liability  as  his  surety,  more  especially  if  the  plain- 
tiff is  shown  to  be  insolvent  Mattlnglyv.  Sntton, 
19  W.  Va.  81. 

And  where  the  obligee  in  defendant's  bond,  paya- 
ble January,  1890,  after  it  became  due  assigned  it 
to  plaintiff:  but  before  notice  of  the  asslg-nment. 
defendant  became  the  obligee's  surety  on  anotber 
bond,  payable  in  1822,  and  he  became  insolvent,  de- 
fendant is  entitled,  in  equity,  to  set-off  the  amount 
of  the  latter  bond,  on  which  he  was  surety,  thougrh 
not  due,  against  his  own  bond  in  the  hands  of  tbe 
plaintiff  assignee.  Feazle  v.  Dillard.  6  Leigb  S4: 
Gordon  v.  Rixey,  86  Va.  858, 11  S.  E.  Rep.  56& 

5.  What  Statb  Law  Governs  Distributions.— 
Where  heirs  and  legatees  have  received  their  sbarr^s 
of  a  decedent's  estate  under  the  laws  of  Lioaisiana. 
their  right  to  hold  and  enjoy  the  same,  and  tbeir 
liability  to  make  contribution  for  the  payment  of 
debts  must  be  regulated  and  controlled  by  the  same 
law.  DeEnde  v.  Wilkinson.  2  Pat  &  H.  663.  See 
monographic  note  on  "Debts  of  Decedents**  ap- 
pended to  Shores  ▼.  Wares,  1  Rob.  1. 

6.  Jonn>BB  OF  Actions.— On  a  Joint  purchase  by 
three,  and  several  payments  by  two.  the  rig^ht  of 
action  of  the  latter  against  the  third  party  for  con- 
tribution is  severaL  Armstrong  v.  Henderson,  99 
Va.  284,  87  S.  E.  Rep.  888:  Carthrae  v.  Brown.  3  Lteigb 
08. 

B.  PARTIES. 

1.  Surra  FOR  Contribution  among  Co-Surbtxbs. 

Widow  of  a  Sarety  Clalnilng  Dowor- A  NeGea»nry 
Party.— In  a  suit  for  contribution  it  appears  that 
one  of  tbe  co-sureties  in  the  bond  is  dead,  leaving^  a 
will  authorizing  his  widow,  tbe  executrix,  to  sell 
the  real  estate,  which  she  did,  Joining  as  widow  in 
tbe  deed  to  the  purchaser,  as  she  avers  in  her  an- 
swer as  such  executrix,  also  averring  that  no  doiver 
had  been  assigned  her.  The  answer  being  sworn  to, 
and  nothing  appearing  in  the  record  to  show  that 
it  is  not  true,  the  court  erred  in  rejecting  it  but 
should  have  allowed  it  to  be  filed,  and  should  bave 
directed  the  widow  to  be  made  a  party  in  her  own 
right,  and  enquired  into  the  fact  as  to  whether  she 
was  entitled  to  dower.  Bruce  v.  Bickerton,  18  W, 
Va.  342. 
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Insolveat  DecesMd  C«.Saretles— Pergonal  RepTMen- 

t«tlv«.— In  a  ault  for  contribution  It  is  not  neces- 
sary to  make  parties  to  the  suit  the  personal  repre- 
sentatives of  insolvent  deceased  co-sureties,  for 
whom  the  plaintiff  has  been  compelled  to  pay  money 
as  a  co-surety.  Bruce  ▼.  Bickerton.  18  W.  Va.  84S: 
Montatrue  ▼.  Turpin,  8  Gratt.  4SS. 

Bat  in  that  case  the  plaintiff  takes  the  risk  of 
tlieir Insolvency  beinff  denied  in  the  answer:  and 
QDless  the  allegation  of  insolvency  is  proved,  when 
90  denied,  no  decree  can  be  rendered  unless  their 
personal  representatives  are  before  the  cour}. 
Bruce  V.  Bickerton,  18  W.  Va.  842. 

Same-Heirs  at  Law. -In  a  suit  for  contribution 
between  sureties,  when  the  bill  alleges  the  Insol- 
Tencj  of  a  co-surety,  who  is  dead,  and  such  allera- 
tiOQ  is  not  denied,  but  admitted,  the  heirs  at  law  of 
BQcb  dead  co-surety  are  not  necessary  parties  to  the 
enit  Holsberry  t.  Poliuff,  88  W.  Va.  180.  18  S.  E. 
Sep.  486. 

Deceased  Solvent  Co-Sureties.— In  a  suit  in  equity 
for  contribution  it  is  generally  necessary  to  have 
the  personal  representatives  of  every  deceased  sol- 
vent co-surety  of  the  plaintiff  before  the  court,  and 
to  settle  the  estates  of  such  deceased  parties,  if 
need  be.  or  if  such  deceased  parties  had  no  per- 
sonal esute.  but  owned  real  estate,  it  would  in  such 
a  salt  be  necessary  to  have  the  heirs  of  such  de- 
ceased sureties  before  the  court  to  the  end  that 
the  whole  matter  mitrht  be  settled  in  one  suit,  and 
proper  contribution  made  by  each  party  or  estate 
real  or  personal,  liable  to  contribution,  unless  the 
party  claimlnff  contribution,  who  is  entitled 
thereto,  elect  to  take  a  decree  avainst  the  defendant 
sued  in  full  discharcre  of  his  liability  for  the  least 
amonnt,  which  he  would  be  entitled  to  recover 
against  him.  if  all  the  sureties  were  solvent  Bruce 
T.  Bickerton,  18  W.  Va.  842. 

The  Vendor  of  Land  ClaioMd  by  Wife  or  Sarety,  the 
Title  Betas  In  Him.  Should  Be  Party.— Where  a  suit 
in  equity  is  brought  by  one  or  more  sureties  against 
their  co-sureties  to  compel  contribution,  and  a  tract 
of  land  Is  sought  to  be  sold  as  the  property  of  one 
of  said  co-sureties,  which  is  claimed  by  the  wife  of 
iaid  co-surety  as  having  been  purchased  and  paid 
for  by  her.  although  the  title  remains  in  her  vendor. 
it  is  error  to  decree  a  sale  thereof  without  making 
said  vendor  a  party  to  the  suit  Holsberry  v.  Pol- 
ing. 8B  W.  Va.  180, 18  S.  E.  Rep.  486. 

Psitaerstalp.— The  administrator  and  heirs  of  a  de- 
ceased co-partner  are  necessary  parties  to  a  suit 
for  contribution  by  another  partner  against  the 
esute  of  a  third  member  of  the  same  firm.  Oomp- 
ton  V.  Thorn,  00  Va.  068, 19  S.  E.  Rep.  461. 

t  StJIT  BY  CBSDrroB. 

Salt  to  Subject  Ileceasad  Surety's  Ljiad— Cosureties 
>iecesiary  Parties.— His  co-sureties  should  be  made 
parties  before  the  land  of  one  surety  can  be  taken 
to  pay  a  complainant's  debt  His  representatives 
have  a  right  to  contribution  from  his  co-sureties  in 
the  payment  of  the  debt  Hall  v.  James,  76  Va.  114. 
See  Horton  v.  Bond.  28  Gratt  816,  and  cases  there 
cited. 

Void  Decree  Right  to  Coniplaln.~The  co-suzety 
being  a  necessary  party  to  a  suit  to  subject  the  land 
of  a  surety  to  a  Judgment  against  them  and  their 
principal,  the  first  surety  has  a  right  to  complain 
that  the  court  entered  a  void  decree  against  his  co- 
surety without  service  of  process.  Pindley  v. 
Smith,  48  W.  Va.  289.  26  S.  E.  Rep.  870. 

3.  Srrrs  tob  Contribxttion  against  Lbgatebs 
AKD  DisTBiBUTBBS.— In  a  suit  for  contribution 
against  legatees  or  distributees,  the  executor,  or 
administrator,  or,  if  he  l>e  dead,  the  person  who 
succeeded  him  in  the  executorship  or  administra- 
tion, ought  to  be  made  a  party,  unless  it  appear  that 


the  account  of  such  executorship  or  administration 
has  been  regularly  made  up,  and  the  estate  there- 
upon delivered  over  to  the  legatees  or  distributees. 
Hooper  v.  Royster,  l  Munf.  119. 

When  Legatees  Are  Called  upon  to  Refund.— Where 
legatees  are  called  upon  to  refund  at  the  suit  of  a 
creditor,  the  general  principle  Is  that  all  must  be 
before  the  court  and  the  burden  apportioned 
among  them  if  It  can  be  done  without  material 
delay  or  injury  to  the  creditor.  But  if  some  of  the 
legatees  are  insolvent,  the  others  will  be  required 
to  make  good  the  deficiency  to  the  extent  of  what 
they  have  received.  Leake  v.  Leake.  76  Va.  794: 
Hopkirk  V.  Dennis,  8  Munf.  826;  Chamberlayne  v. 
Temple,  S  Rand.  884:  Levris  v.  Overby.  81  Gratt  601; 
Ryan  v.  McLeod,  82  Gratt  807. 

C.    LIMITATIONS. 

Recourse  against  Co-Sursty.— The  sutute  of  limita- 
tion applicable  to  the  case  of  a  surety  who  calls  upon 
a  co-surety  for  contribution  is  three  years,  and  not 
the  limitation  which  applies  to  the  bond,  note  or 
other  writing  which  they  have  been  compelled  to 
pay.    Tate  v.  Wlnfree.  99  Va.  266,  87  S.  E.  Rep.  960. 

Wlian  CauM  of  Action  Arises.— Surety's  claim  on 
principal  arises  on  actual  payment  of  the  joint  ob- 
ligation. Harper  v.  McVeigh.  82  Va.  761.  (See 
monographic  note  on  "Limitation  of  Actions"  ap- 
pended to  Herrlngton  v.  Harklns.  l  Rob.  691. 

Contribution  Not  Barred  by  Statute  of  UmlUtlons- 
Particnlar  Circuflsstances.— One  of  two  Joint  indorsers 
who  held  an  assignment  to  indemnify  him  for  said 
endorsement  among  other  liabilities,  of  the  drawer, 
in  1766,  took  in  the  protested  bill  so  endorsed  and 
executed  his  own  bond  for  the  balance  due  thereon. 
In  1708.  he  sued  the  other  indorser  for  half  of  said 
balance,  with  interest  In  the  plea  of  the  statute 
of  limitations,  he  replied  that  he  was  employed 
many  years  in  settling  the  prlnclpars  affairs,  and 
the  suit  was  within  the  time  since  the  amount  to  be 
contributed  had  been  ascertained.  Plea  overruled 
by  county  court  and  appeal  to  high  court  of  chan- 
cery. The  two  chancellors  .being  divided,  case 
adjourned  to  court  of  appeals,  who  held  that  under 
the  particular  circumstances  the  statute  should 
not  bar,  not  having  begun  to  run  till  the  trust  to 
pay  the  debts  of  the  drawer  was  concluded. 

See  remarks  thereon  of  Wythe,  C,  criticising  the 
decision.  Pendleton  v.  Lomax.  Wythe  6.  See  the 
principal  case,  cited  In  Field  v.  Harrison.  Wythe 
881.    See  8  Call  688,  for  the  court's  reasons. 

Improveniettts— Joint-Tenants.— The  right  to  claim 
compensation  for  improvements  made  under  the 
circumstance!  disclosed  by  the  record  does  not 
arise  until  the  suit  for  partition  is  brought  and  the 
right  to  partition  arises  whenever  the  parties  may 
choose  to  assert  it  SUtutes  of  limitation  have 
no  application  to  suits  for  partition,  nor  to  the 
equity  for  compensation  which  arises  only  when 
the  partition  is  asked  for.  Ballon  v.  Ballon,  94  Va. 
860,  20  S.  E.  Rep.  840;  Grove  v.  Grove,  100  Va.  550, 
42  S.  E.  Rep.  312. 

V.  STATUTORY  PROVISIONS. 

A.  SURETY  MAY  REQUIRE  CREDITOR  TO 
SUE.— "The  surety,  or  guarantor,  indorser  (or  his 
committee  or  personal  representative),  of  any 
person  bound  by  any  contract  may.  If  a  right  of 
action  has  accrued  thereon,  require  the  creditor  or 
his  committee,  or  personal  representative,  by 
notice  in  writing,  forthwith  to  institute  suit 
thereon,  and  If  he  be  bound  In  a  bond  with  a  con- 
dition, or  for  the  performance  of  some  collateral 
underuking,  he  shall  also  specify  In  such  require- 
ment the  breach  of  the  condition  or  undertaking 
for  which  he  requires  suit  to  be  brought"  Va. 
Code,  S  2890. 
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Effect  of  Pftilure  to  Sao.— **if  such  creditor,  or  bis 
committee,  or  personal  representative,  shall  not.  in 
a  reasonable  time  after  such  requirement,  institute 
suit  asralnst  every  party  to  such  contract,  who  is 
resident  in  this  state  and  not  insolvent,  and  prose- 
cute the  same  with  due  diligence  to  judgment  and 
by  execution,  he  shall  forfeit  his  right  to  demand 
of  such  surety  or  his  estate,  and  all  his  co-sureties 
and  their  estates,  the  money  due  by  any  such  con- 
tract for  the  payment  of  money,  or  the  damages 
sustained  by  any  breach  of  the  collateral  condition 
or  undertaking  specified  as  aforesaid;  but  the  con- 
ditions, riffhts  and  remedies  against  the  principal 
debtor  shall  remain  unimpaired  thereby."  Va. 
Code.  S  2891.  The  West  Vir«rlnia  sutute  is  practi- 
cally the  same  as  the  Virginia  provision,  the  only 
difference  being  that  it  says  nothing  about  the 
"committee"  of  the  creditor.  See  W.  Va.  Code 
(1899),  chap.  101,  a  1,  2. 

Same— Constractlon  of  Statute.— Without  such  no- 
tice It  Is  well  understood  that  the  creditor  loses  no 
rights  as  against  the  surety  by  falling  to  press 
collection  from  the  principal.  Coleman  v.  Stone. 
85  Va.  380,  7  S.  E.  Rep.  241;  Alexander  v.  Byrd,  85 
Va.  091.  8S.  E.  Rep.  577;  Updike  v.  Lane.  78  Va.  IW; 
Knight  V.  Charter.  22  W.  Va.  482. 

Where  one  surety  In  a  bond  gives  notice  to  the 
obliffee  to  sue  the  obllffor,  the  statute  does  not  per- 
emptorily require  the  obllffee,  after  obtaining 
Judflrment,  to  sue  out  execution  upon  it:  it  only 
requires  him  to  use  due  diligence  in  prosecuting' 
suit  "to  judgment,  and  by  execution.**  Harrison 
V.  Price.  25  Gratt  558. 

The  creditor  to  whom  the  notice  should  befflven 
Is  the  party  havlncr  the  le^al  title  to  the  claim  and 
the  right  to  Institute  suit,  and  not  a  part3'  merely 
clalmlnir  to  have  an  equitable  ownership.  Glllllan 
V.  Ludlnflrton,  6  W.  Va.  128. 

The  object  of  the  statute  belnff  protection  to  the 
sureties,  we  must,  to  that  end.  give  It  a  lll>eral  con- 
struction. Wrlffht  V.  Stockton,  5  Lelffh  58;  Gllll- 
lan V.  Ludln^ton,  6  W.  Va.  140. 

Whea  Replication  Is  Qeod.— A  replication  that  the 
defendant,  after  fflvlnfir  the  notice  In  the  plea  men- 
tioned, had  withdrawn  the  same,  and  notified  the 
plaintiff  not  to  sue  as  required  by  said  notice, 
whereby  the  defendant  remained  bound  In  said 
bond.  Is  good.    Glllllan  v.  Ludincrton,  6  W.  Va.  129. 

What  nay  Be  Proved  by  Defendant.— A  plaintiff  who 
has  received  notice  under  the  statute,  and  falls  to 
comply  with  its  provisions  by  Institutinflr  suit 
within  a  reasonable  time  against  resident,  solvent 
debtors,  and  prosecuting  it  with  diligence  to  judg- 
ment and  execution,  is  not  at  liberty  to  show  that 
the  defendant  has  sustained  no  injury  or  loss  by 
his  omission:  not  havin«r  put  this  fact  in  issue  by 
the  pleadings,    GiUllan  v.  Ludin^ton,  6  W.  Va.  129. 

But  he  is  at  liberty  to  reply  to  a  plea  under  the 
statute,  by  way  of  avoidance,  that  he  has  complied 
with  the  requirements  of  the  statute  as  contained, 
in  the  second  section,  setting-  them  out  at  length 
Gillilan  v.  Ludiuffton.  6  W.  Va.  129. 

When  Plea  under  the  Statute  Sufficient— A  plea 
under  the  statute  (Code.  ch.  101).  for  relief  of  sure- 
ties, reciting  that  A  was  the  security  of  B,  and  had 
firlven  the  plaintiff,  who  was  the  payee  In  a  bond, 
notice  in  writiufir  forthwith  to  institute  suit  thereon, 
and  that  tbe  plaintiff,  notwithstanding  said  notice. 

had  failed  for  a  long  space  of  time,   to-wit:  

years,  to  bring- suit  thereon,  and  until  after  the  death 
of  the  principal  in  said  bond,  so  that  the  plaintiff's 
right  to  collect  said  debt  of  him  has  been  forfeited 
and  is  gone,  is  held  to  be  sufficient  Gillilan  v. 
Ludington,  6  W.  Va.  128.  But  see  Barnes  v.  Boyers, 
84  W.  Va.  308,  12  S.  E.  Rep.  708,  Wra. 

What  a  Plea  under  the  Statute  Should  Aver.— A 


plea  drawn  under  SS  1  and  2  of  ch.  101  of  the  Code, 
should  aver,  not  only  the  solvency  of  the  prlDci- 
pal  at  the  time  suit  should  have  been  Instituted. 
but  also  that  he  then  resided  in  this  sUtc.  Barnes 
V.  Boyers,  84  W.  Va.  308.  12  S.  E.  Rep.  706.  This 
would  seem  to  overrule  Glllllan  v.  Ludlnffton, 
6  W.  Va.  128,  on  this  point  (see  preceding  section), 
though  no  reference  Is  made  to  It.  and  this  was  on  a 
demurrer,  and  that  case  on  a  motion  to  reject  the 
plea  as  Insufficient 

Statute  Held  Not  to  Apply.-One  obllcror  on  a 
Ijartnershlp  note,  on  a  dissolution  of  partnership 
agreed  with  the  other  partner  that  he  should  uke 
all  assets  and  pay  all  debts,  and  duly  notified  tlie 
common  creditor  of  this  agreement  and  required 
him  to  brlnjr  suit  as  provided  In  fS  1  and  2  of 
ch.  101  of  the  Code ;  but  the  creditor  never 
assented  to  the  arrangement,  and  did  not  bring 
suit  until  the  remaining  partner  had  become  Insol- 
vent when  he  broug-ht  this  action.  Held,  that  such 
agreement  between  the  partners,  so  far  as  the  com- 
mon creditor  was  concerned,  was  ret  inter  alioe  acta, 
and  he  retained  unimpaired  all  of  his  rights  and 
remedies  against  both  partners  as  principals,  and 
the  said  provisions  In  the  Code  for  the  relief  of 
sureties  do  not  apply  to  such  a  case.  Barnes  v. 
Boyers,  84  W.  Va.  8(»,  12  S.  E.  Rep.  708. 

B.  GIVING  SURETY  A  SUMMARY  REMEDY 
AGAINST  PRINCIPAL. 

Surety's  Remedy  against  Principal  for  Money 
Paid.— '*if  any  person  liable  as  bail,  surety,  guar- 
antor, or  endorser,  or  any  sheriff  liable  for  not 
taklnff  sufllcient  bail,  or  the  committee  or  heir,  or 
personal  representative  of  any  so  liable,  pay.  in 
whole  or  In  part,  any  judgment  decree,  or  execu- 
tion, rendered  or  awarded  on  account  of  such  lia- 
bility, the  person  having  rlffht  of  action  for  the 
amount  so  paid,  may,  by  motion  In  the  court  in 
which  the  said  judgment  decree,  or  execution 
was  rendered  or  awarded,  obtain  judgment  or 
decree  affalnst  any  person  ag-alnst  whom  such 
a  rlffht  of  action  exists  for  the  amount  so  paid,  with 
Interest  from  the  time  of  payment  and  five  per 
cent  damacres  on  said  amount"  Va.  Code  1887.  { 
2888,  Code  W.  Va.  (1889).  chap.  101,  S  8. 

Same— Construction.— And  under  the  statute  ffl  ving 
summary  remedy  to  all  sureties  against  their  prin- 
cipals, no  motion  lies  for  sureties  against  devisees 
of  their  principals.    Bacchus  v.  Gee,  2  Lel^h  08. 

Samo— Notice  of  Motion.— If  the  notice  apprise  the 
defendant  of  the  grounds  of  the  motion.  It  is  suffi- 
cient   Graves  v.  Webb,  1  Call  44a 

Same— For  What  Entitled  to  Judgment— The  surety 
Is  entitled  to  judgment  affalnst  the  principal,  for 
the  same  specific  thluff  which  he  has  been  adjudged 
to  pay  himself.    Graves  v.  Webb,  1  Call  448. 

Remedy  in  Equity  Unimpaired.— Surety  is  entitled 
to  his  remedy  in  equity  (without  having-  made  a 
motion  or  brought  any  action  at  law)  ag-alnst  the 
administrator  and  heir  of  the  principal  obllffor  for 
the  purpose  of  establishing-  his  demand,  etc.  Tinsley 
V.  Oliver,  6  Munf.  419  ;  Cal>ell  v.  Meffglnson,  6  Munf. 
202. 

Pleadlns— How  Notice  of  Motion  Made  Part  of  Record. 
—In  the  case  of  a  summary  motion  by  surety 
against  principal,  to  recover  money  paid  by  the 
surety,  under  the  statute,  1  Rev.  (3ode.  ch.  116,  if  the 
defendant  appears,  and  judgment  be  rendered, 
on  a  hearing  of  the  parties,  the  notice  of  the  motion 
is  not  a  part  of  the  record,  unless  it  be  made  so  by 
a  bill  of  exceptions  to  the  opinion  of  the  court. 
Ayres  v.  Lewellin,  8  Leigh  609. 

Federal  Court  Judgment -It  seems,  that  a  surety 
paying  a  federal  court  judg-ment  for  the  surety 
debt  cannot  recover  it  against  a  devisee  of  the 
principal  debtor,  by  motion,  or  any  action  atcom- 
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mon  law.  In  tii€  sreneral  court  or  any  other  court  of 
law,  of  this  commonwealth.  Caliell  v.  Megfflnson,  6 
Mnnf.  2aL 

C.  GIVING  ONE  SURETY  REMEDY  AGAINST 
ANOTHER. 

ReoMly  of  One  Surety  afelnct  Anotiier.-'lf  the 
principal  debtor  be  insolvent,  any  surety  or  his  com- 
miitee,  or  personal  representative,  against  whom 
a  judgment  or  decree  has  been  rendered  on  the 
contract  for  which  he  was  surety,  may  obtain  a 
judgment  or  decree,  by  motion.  In  the  court  in 
which  the  former  judgment  or  decree  was  ren- 
dered, ag^ainst  any  co-surety,  or  his  committee,  or 
personal  representative,  for  his  share,  In  law  or 
equity,  of  the  amount  for  which  the  first  mentioned 
judgment  or  decree  has  been  rendered ;  and,  if  the 
same  has  been  paid,  for  such  share  of  the  amount 
so  paid,  with  interest  thereon  from  the  time  of  such 
payment"  Va.  Code,  S  2895:  W.  Va.  Code  (18W).  ch. 
101,15. 

Construction  of  Statute. -Unless  such  judgment 
has  been  rendered,  a  surety  cannot  have  judgment 
against  co-surety,  except  after  due  proof  in  proper 
proceedings  to  which  he  is  a  party.  Strother  v. 
MitcbeU.  80  Va.  UO. 

D.  RIGHT  OP  CONTRIBUTION  UNAFFECTED. 

Effect  of  Conqyromlse.— Where  a  creditor  has  com- 
promised with  one  of  several  Joint  obliffors,  under 
H28S7. 2866  and  2850  of  the  Code  of  Va.,  and  received 
his  full  share  of  the  obligation  and  released  him.  the 
right  of  contribution  between  the  (other)  Joint  ob- 
ligors is  not  under  said  sections,  impaired  by  such 
compromise.  Penn  v.  Bahnson.  80  Va.  968,  15  S.  E. 
Sep.  586.  Section  2890,  above  construed,  is  as  fol- 
lows: "Riffht  of  contribution  not  affected.  Nothing 
contained  in  the  three  preceding  sections  shall 
affect  or  impair  the  rlffht  of  contribution  between 
joint  contractors  and  co-obliirors.*' 

Ssma  RIghU  Not  Affected  by  Statute. -By  the 
terms  of  S  2860  of  the  Code  of  Va..  the  release  of  a 
surety  by  compromise  with  the  creditor  cannot 
affect  or  impair  the  zicrht  of  any  other  surety,  who 
may  have  been  required  to  pay  more  of  the  debt 
than  was  so  released,  to  call  on  him  for  contribution. 
And  when  a  surety  has  conveyed  all  his  property  in 
trust  to  secure  ratably  all  his  debts,  said  property  is 
liable  to  contribution  to  his  cosurety^  Yuille 
Wimbish,  77  Va.  806. 
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Dowcr-Property  Subject  to— Mortgaged   Realty.*— A 

widow  is  not  entitled  to  dower  of  real  estate,  which 
had  been  mortgaged  by  her  husband,  before  the 
marriage. 

Sta»-SoiBe— 5ane— BquKy  of  Redemptlon.^-The 
only  claim  of  the  widow  in  such  case,  is  to  dower  in 
the  equity  of  redemption.  The  same  principle  ap- 
plies as  well  to  mortgages  after  marriage,  where 
the  wife  unites  in  the  mortgage,  and  has  been 
privily  examined,  as  to  mortgages  before  mar- 
riage. 

SnBe-Same— Same— Sane  —  Forfeiture  of  Right.— 
Quaere,  whether  a  widow  does  not  forfeit  her  right 
to  dower,  by  standing  by  and  seeing  the  land  sold 
to  an  innocent  purchaser,  without  giving  notice 
of  her  tlUe? 


*Dowcr— Property  5ttb|ect  to— Mortgaged  Realty— 
Equity  of  Redemptloa.— A  widow  is  not  entitled  to 
dower  in  real  estate  mortgaged  by  the  husband 
before  the  marriage:  she  is  entitled  in  such  case  to 
dower  in  the  equity  of  redemption.  Martin  v. 
Smith.  25  W.  Va.  586,  citing  as  authority  the  princi- 
pal case.  To  the  same  effect  the  principal  case  is 
cited  in  Daniel  v.  Leitch.  18  Gratt  207:  Hoy  v. 
Vamer.  100  Va.  607, 42  S.  E.  Rep.  600.  A  widow's  right 
of  dower,  however,  in  an  equity  of  redemption,  or  in 
other  words  in  the  land  subject  to  the  incumbrance, 
legal  or  equitable,  is  merely  conditional,  and  depend- 
ent upon     the  fact    of   redemption.    If  the  heir 
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This  was  an  appeal  from  the  chancery- 
court  of  Richmond. 

The  case  was  this: 

William  Ronald,  in  1788,  mortgaged  to 
Mary  Plumstead,  an  undivided  moiety  of 
995^  acres  of  land,  lying  in  the  county  of 
Chesterfield,  on  which  certain  coal-pits 
called  the  Black-heath  coal-pits  were  situ- 
ated. The  mortgage  was  to  secure  the  pay- 
ment of  10901.  10s.  in  two  instalments. 

William  Ronald  died  in  1793,  intestate, 
leaving  a  widow  and  two  infant  children; 
and  William  Bentley  became  his  adminis- 
trator and  the  guardian  of  his  children. 

Soon  after  the  death  of  William  Ronald, 
a  suit  was  instituted  by  Samuel  Swann, 
(who  had  purchased  the  right  of  the  said 
Mary  Plumstead  in  the  said  mortgage) 
against  the  said  Bentley  as  the  administra- 
tor of  the  said  Ronald  and  guardian  of 
his  children,  to  foreclose  the  mortgage; 
and  a  decree  was  rendered  in  1795,  to  sell 
the  land  by  a  certain  day,  unless  the  money 
due  on  the  mortgage,  should  be  paid  by 
Bentley  before  that  time.  To  this  suit, 
Catharine  (the  widow  of  Ronald)  was  not 
a  party. 

The  money  not  being  paid,  the  land  was 
sold,  and  Harry  Heth  and  John  Stewart, 
under  the  firm  of  Heth  and  Stewart,  be- 
came the  purchasers  for  31501.;  out 
345  of  which  *1486l.  Is.  4d.  was  paid  to 
Swann;  and  16631.  iSs.  8d.  was  paid  to 
Bentley,  as  guardian  of  the  infant  children 
of  Ronald. 

Catharine  Ronald  afterwards  married 
William  A.  Cocke;  and  they  jointly  filed 
a  bill  against  Heth  and  Stewart,  Bentley 
and  the  administrator  of  Swann,  assertinfz: 
the  right  of  the  female  plaintiff  to  one- 
third  of  the  said  land  and  its  profits,  since 
the  death  of  Ronald,  or  to  one-third  of 
the  profits  until  the  sale,  and  then  one-third 
of  the  amount  of  the  sale,  with  interest 
thereon:  that  the  female  plaintiff,  not  hav- 
ing been  a  party  to  the  suit  for  foreclos- 
ure, is  not  bound  by  the  decree  or  sale: 
they  also  pray,  that  John  and  Samuel 
Swann,  who  leased  the  said  coal-pits  of 
Bentley,  for  three  years,  may  pay  to  the 
plaintiffs  one-third  of  the  rent. 

All  the  defendants  denied  the  validity 
of  the  plaintiffs'  claim.  The  representative 
of  Swann,  pleaded  the  act  of  limitations  to 
the  claim  for  one-third  of  the  rents  while 
the  coal-pits  were  in  the  occupation  of  his 
testator. 

Heth  pleaded,  that  he  was  an  innocent 
purchaser  without  notice,  under  the  decree 
of  the  court,  and  that  before  he  had  notice 
of  the  claim  of  the  plaintiffs,  he  had  paid 
for  the  said  land. 

By  an  amended  bill,  the  sureties  of  Wil- 
liam Bentley  to  his  guardian's  bond,  and 
the  representatives  of  such  of  them  as  had 
died,  were  made  parties. 

The     chancellor     decreed,     that     certain 


or  she  may  herself  redeem  to  the  extent  of  her 
dower,  by  like  contribution.  But  if  .she  submits  to 
a  foreclosure,  her  riffht  is  extinguished.  And  the 
validity  of  a  foreclosure  is  in  no  wise  affected  hy  the 
circumstance  that  the  land  is  of  greater  valae  than 
the  amount  of  the  incumbrance;  or.  where  the  fore- 
closure Is  by  sale  of  the   property,  that   there  is  a 


surplus  of  the  proceeds.    Wilson  v.  Davisson.  2  Rob. 

406.  407.  citinir  principal  case  as  its  authority.  .See 
r.a-.^;«-"-.»»^f-  ^:;;^.wr^  />«  ^««»^4i>«*i«„  ,.«*,ki«.  further,  monosrraphlc  note  on  "Dower"  appended  to 
redeems,  she  isdowableon  contrlbutini?  ratably:    Davis  v.  Davis,  85  Gratt.  587. 
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commissioners  should  assign  and  lay  off 
the  dower  of  the  female  plaintiff,  in  the 
said  land  and  coal-pits;  that  Heth  should 
render  an  account  of  the  annual  rents  and 
profits  of  the  premises  in  question,  from 
the  filing  of  the  bill;  and  that  the  bills,  as 
to  all  other  matters,  should  be  dismissed. 
From  this  decree,  Heth  prayed  an  appeal, 
which  was  granted. 

This  cause  was  argued  by  Hay  and 
Wickham  for  the  appellant,  and  by  O'Reilly 

for  the  appellees. 
346  *March  20.— JUDGE  COALTER.* 
This  is  the  first  case,  that  has  come 
before  this  court  under  the  act  of  assem- 
bly, entitling  a  widow  to  dower  in  a  trust 
estate.  It  is  of  great  importance,  there- 
fore, that,  in  the  first  decisions  under  it, 
the  court  should  proceed  with  caution  and 
circumspection. 

I  think  that  a  fair  and  sound  construction 
of  the  act  will  justify  a  claim  to  dower  in 
the  case  of  an  equity  of  redemption  in 
mortgages  in  fee  by  the  husbancf,  before 
marriage;  which  is  the  case  now  before  the 
court;  and  I  can  at  pres*»jit  see  no  reason 
why  it  should  not  also  extend  to  cases  of 
HiOrtgages  in  fee  after  marriage,  where  the 
wife  unites  in  the  mortgage,  and  is  privily 
examined. 

The  cases  to  me  entirely  similar;  so 
niuch  s6,  that  if  the  widow  is  not  entitled 
in  the  latter  case,  I  cannot  perceive  how 
she  can  be  in  the  former.  In  England,  the 
wife  is  not  entitled  to  dower  in  cases  of 
mortgages  in  fee  before  marriage,  although 
the  husband  is  to  courtesy;  but,  as  to  mort- 
gages for  terms  for  years,  she  is  entitled, 
upon  keeping  down  the  interest  of  one- 
third,  or  redeeming,  by  paying  one-third; 
but,  as  to  the  mortgagee,  she  must  pay  the 
whole  money,  and  hold  over  for  the  resi- 
due, (a)  But,  courtesy  and  dower,  being 
put  on  the  same  footing  by  this  act,  it  is 
fair  to  presume  that  the  legislature  in- 
tended to  give  dower  where  the  husband 
has  courtesy;  and  the  courts  of  England 
seem  to  lament  that  it  had  not  been  so 
decided  there  in  the  first  instance. 

If  the  husband  mortgages  in  fee,  before 
marriage,  and  never  redeems,  he  has  never 
been  seised,  during  the  coverture,  so  that 
the  legal  title  to  dower  never  has  accrued; 
but  there  is  an  equity  of  redemption  in 
him,  and  which  descends  to  his  heir;  and 
in  which,  agreeably  to  the  above  princi- 
ples, the  wife  can  now  claim  dower  under 
the  act.  So,  if  he  is  seised  during  the 
347  coverture,  and  mortgages  *in  f ee,  hib 
wife  uniting  with  him,  she  has  parted 
with  her  dower,  at  law,  but  still  there  is 
an  equity  of  redemption  in  the  husband, 
which,  in  like  manner,  descends  to  his  heir; 
and  in  which,  I  presume,  she  may  equally 
claim  dower,  in  equity,  under  the  act  afore- 
said. 

I  say,  in  equity;  because,  in  neither  case 
can  she  claim  it  at  law,  as  it  regards  the 
creditor.  As  it  regards  the  heir,  it  is  pos- 
sible a  court  of  law,  since  the  act,  would 
not  permit  him  to  plead  the  mortgage  in 
fee,  though  unsatisfied,  in  bar  of  dower,  as 
he  could  have  done  before;  though  a  court 


♦Judge  Green  did  not  8lt  In  tills  case, 
(a)  Pow.  on  Mort.  286^:  8  P.  Wms.  610. 


of  equity  would  be  open  to  him,  as  vircll 
against  her,  as  against  a  tenant  by  the 
courtesy,  to  compel  her  to  keep  down  the 
interest,  to  the  extent  of  her  claim;  but 
whether  she  would  be  dowable  at  law,  or 
not,  against  the  heir,  I  am  not  to  be  con- 
sidered as  giving  any  decided  opinion. 
Doubtless,  he  may  endow  her,  on  her 
agreeing  to  keep  down  the  interest  of  one- 
third  of  the  debt;  but  this  she  will  not  be 
obliged  to  accept;  for  the  interest  of  a 
third  of  the  debt  may  be  greater  than  the 
rents  of  a  third  of  the  estate,  although  that 
estate  may  sell,  on  a  bill  to  foreclose,  for 
much  more  than  the  debt,  inasmuch  as 
lands*  will  frequently,  in  this  country,  sell 
for  more  money  than  the  profits  will  pay 
the  interest  of.  Whether  she  shall  be 
obliged  to  join  the  heir  in  redeeming,  or 
forfeit  her  dower,  or  be  let  in,  after    the 

Erofits  shall  have  compensated  him,  may 
e  a  question  also  worthy  of  consideration, 
when  it  arrives:  but,  as  to  the  creditor,  if 
he  is  unwilling  to  receive  his  interest,  or  it 
is  not  paid,  and  he  comes  in  to  foreclose, 
he  will  be  entitled  to  receive  the  whole 
of  his  debt;  and  if  neither  the  heir  nor 
widow  redeems,  and  the  land  sells  for  more 
than  the  debt,  the  excess  is  the  value  of 
the  equity  of  redemption,  and  she  can  only 
be  endowed  of  one-third  of  that  excess. 

The  decree  of  the  chancellor,  seems  to 
consider  the  right  to  dower,  as  a  legal  one 
against  the  creditor,  and  to  place  the 
widow  in  the  same  situation,  as  she  would 
have    stood,   had   the    husband   redeemed, 

during  the  coverture;  so  that 
348      '"had   the  land   been  mortgaged    for 

its  full  value,  the  security  of  the  cred- 
itor, by  the  after  marriage  of  the  mortga- 
ger, would  be  diminished  as  far  as  the 
value  of  the  dower.  I  can  see  no  greater 
reason,  why  this  should  be  the  case  in  the 
instance  before  us,  than  if  there  had  been 
a  mortgage  to  the  full  value  after  mar- 
riage, she  joining  and  being  privily  exam- 
ined. Suppose  she  had  been  defendant  in 
this  suit,  could  she  have  claimed  to  have 
her  dower  laid  off,  and  the  residue  sold? 
I  apprehend  the  mortgagee  could  not  have 
been  compelled  to  sell  in  parcels,  which, 
especially  in  coal-pits,  might  greatly  di- 
minish the  value  of  his  security,  and  per- 
haps put  his  debt  in  danger.  But,  if  he 
could  have  been  paid  in  this  way,' could  the 
heir  be  thus  deprived  of  his  interest  in  the 
equity  of  redemption?  The  two-thirds  may 
only  sell  for  enough  to  pay  the  debt,  and 
sell  too  at  a  great  sacrifice,  in  consequence 
of  this  severance  of  the  property. 

The  equity  of  redemption  was  all  that 
was  in  the  husband:  she  and  the  heir  stand 
in  his  shoes,  and  are  both  entitled  under 
him,  or  rather  the  heir  is  entitled  under 
him,  and  she  under  the  heir,  and  neither 
can  take  all.  They  not  only  claim  through 
him,  but  cannot  take  a  greater  interest  or 
different  estate,  than  that  which  he  held. 
It  could  not  be  the  intention  of  the  law, 
to  change  the  nature  of  the  estate,  so  as  to 
vest  a  legal  title  in  her,  to  the  prejudice  of 
the  creditor,  and  thereby,  to  work  a  change 
ir  the  nature  of  his  security.  The  husband 
had  his  courtesy  before  the  act  in  equity, 
and   on  terms  of  redemption.     He  surely 
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does  not  take  a  different  kind  of  interest 
bv  virtue  of  this  act,  than  he  did  before; 
and  yet  the  act  applies  as  well  to  courtesy, 
as  dower,  and  its  evident  object  was  to 
put  both  on  the  same  footing. 

The  claim,  then,  is  only  an  equitable  one, 
at  least  as  it  regards  the  creditor,  and 
must  be  subject  to  the  principles  regulat- 
ing courts  of  equity.  If  she  parts  with 
her  dower  by  joining  in  a  mortgage  after 
marriage,  leaving  only  an  equity  in  her  hus- 
band, and  which  enures  to  her  under 
349  the  *act,  it  cannot  be  said  that  it 
enures  to  her  as  a  legal  estate,  which 
she  is  entitled  to  assert  without  redeeming; 
otherwise,  her  joining  »ii  the  mortgage 
^\ould  pass  nothing.  Surely  in  such  case, 
she  only  has  a  right  to  redeem.  Whether 
she  would  also  be  obliged  to  redeem  a 
subsequent  mortgage,  unless  she  also 
united  in  that  mortgage,  so  as  to  bar  her 
equity,  will  also  be  a  question  worthy  of 
consideration,  whenever  it  shall  arise.  On 
the  whole,  I  think  it  must  be  manifest,  that 
her  interest  in  the  case  before  us,  as  to 
the  creditor  and  the  purchaser,  under  the 
cecree  in  question,  is  only  an  equitable 
one.  Had  the  creditor,  instead  of  foreclos- 
ing, brought  his  ejectment  and  got  posses- 
sion, must  she  not  have  come  to  equity  to 
redeem? 

I  have  considerable   doubts,  whether  it 
was  necessary  to  make  the  widow  a  party, 
under  the   circumstances  of  this   case,   to 
the  suit,  to   foreclose   the  mortgage,   and 
under  which,  the  appellee  claims.     She  is 
clearly,  I  think,  not  entitled  to  any  thing 
more,  than  she  would  have  been,  had  this 
been  a  mortgage  after  marriage,  she  uniting 
and  being  privily  examined.    In  such  case, 
or  where  the  mortgag[e  was  before  mar- 
riage,  suppose    the    bill    to    foreclose,    is 
brought  in    the   life-time   of  the   husband, 
must  she  be  a  party?    Her  husband  in  that 
case,  has  an  equity,  and  so  has  she,  as  be- 
fore stated  under  the  act.     It  may  be  said 
though,  that  this  right  is  contingent,  dur- 
ing the  life  of  the  husband;  but,  if  she  was 
a  party,  might  not  a  court  of  equity,  on 
his  failure  to  redeem,  very  properly  pro- 
vide a  settlement   for   he^,  equal   to  one- 
third  of  the  balance  of  the  purchase  money 
in  case  she  survived?    And  if  this  was  not 
done,  might  not  mortgages  for  small  sums 
be  resorted  to,  in  order  to  defeat  dower 
rights;  the  wife  during  coverture  not  hav- 
ing it  in  her  power  to  redeem?    And  would 
this  failure  to  make  the  wife  a  party  in 
such  case,    subject    the    purchaser   to    her 
claim  for  dower,  in  case  of  her  surviving 
her  husband?    Is  she  more  a  privy  in  that 
case,  than  in  this?    But,  in  the  case  put,  I 
believe  it  never   has   been  held   necessary 
since   the  act,  to  make  the  wife  a 
350     party.     *It  may,    however,    be    well 
worthy  of  consideration,  how  far  it 
may  be  the  duty  of  courts  in  such  case  as 
that,  or  of  this,  if  they  are  alike  in  that  re- 
spect, to  direct  the  balance  of  the  purchase 
money,  to  be  paid  into  court,  and  to  en- 
quire whether  there  be  a  wife  entitled,  and 
make  provision  accordingly.    This  I  merely 
throw  out  for  consideration  and   caution, 
without  intending  to  be  understood  as  giv- 
ing any  opinion  upon  it. 


It  may  be,  that  when  her  right  becomes 
vested,  by  the  death  of  her  husband,  al- 
though the  heir,  who  represents  the  inher- 
itance, is  a  party,  she  ought  to  be  so  too, 
as  she  may  wish  to  redeem,  if  he  does  not; 
and  I  should  be  strongly  inclined  to  think 
so,  provided,  she  made  any  assertion  of 
so,  provided  she  had  made  any  assertion  of 
heir,  and  had  got  possession,  and  paid  her 
third  of  the  interest,  so  as  to  shew  her 
election  and  willingness  to  claim  her  dower 
notwithstanding  the  mortgage.  But,  when 
the  debt  was  large,  as  in  this  case,  where 
it  would  not  have  been  her  interest  to  re- 
deem, even  by  paying  one-third,  much  less 
the  whole,  the  heirs  being  unable  to  pay 
their  part,  and  this  in  coal-pits,  requiring 
great  capital  to  make  them  profitable;  and 
when,  so  far  from  any  semblance  or  wish 
of  this  kind,  she  had  permitted  the  guardian 
of  the  heirs  to  rent  out  the  property  for 
their  benefit,  as  appeared  in  the  suit  to 
foreclose,  the  irregularity,  if  any,  in  not 
making  her  a  party,  is  not  so  great.  The 
court  and  parties,  without  much  blame,  may 
well  have  glided  into  it;  but,  it  is  not  every 
irregularity  in  the  proceedings,  that  will 
affect  an  innocent  purchaser  under  a  de- 
cree. In  the  case  in  Schoal.  and  Lef.,(b) 
cited  by  the  bar,  the  chancellor,  speaking 
of  the  case  in  9  Ves.,(c)  says:  That  in 
that  case,  there  were  not  proper  parties, 
and  he  supposes  the  length  or  time 
weighed  with  'Lord  Eldon  in  that  case. 
Besides,  in  this  case,  the  heirs  who 
represented  the  inheritance  werepar- 
351  ties,  and  unable  to  redeem.  *The 
inheritance  is  gone,  and  the  decree 
cannot  be  disturbed  as  to  them.  She  can- 
not now  redeem  by  payingr  the  whole  debt 
so  as  to  take  the  fee,  which  is  vested  in 
the  purchaser,  to  herself.  She  does  not 
offer  to  redeem,  as  I  understand,  by  pay- 
ing one-third  of  the  debt  and  interest, 
which  she  would  lose  if  she  died  the  next 
day,  and  be  let  into  the  third  of  the  coal- 
pits for  life  only. 

Admitting,  however,  that  it  would  have 
been  most  regular  to  have  made  her  a 
party,  I  shall  consider  whether,  under  all 
the  circumstances  of  this  case,  she  has  now 
a  right  to  come  in  for  the  purposes  of  re- 
deeming, in  any  way  whatever,  as  it  re- 
gards the  appellant. 

It  appears,  that  just  before  the  death  of 
William  Ronald,  her  husband,  he  was  in 
possession  of,  and  working  these  colil-pits; 
and  that  soon  after  his  death,  they  were 
demised  by  the  guardian  of  her  children 
for  three  years.  She  could  not  be  igno- 
rant, then,  of  the  rights  of  her  husband  and 
children  in  that  property,  or  that  Bentley, 
the  administrator,  was  also  their  guardian, 
and  had  made  a  lease  of  the  property  as 
aforesaid.  If  she  herself  had  rights  in  the 
property,  which  she  intended  to  assert,  she 
must  also  be  presumed  to  have  known  the 
nature  of  those  rights.  It  is  not  alleged, 
in  the  original  bill,  that  she  was  ignorant 
of  her  rights,  or  of  the  proceedings  under 
the  mortgage,  or  that  she  was  able  to  re- 
deem the  mortgage,  or  that  it  could  have 
been  redeemed  out  of  the  personal  estate. 


(b)  %  Scboal.  and  Lef .  566. 

(c)  9  Ves.,  Loyd  v.  Johns. 
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All  these  allegations,  so  far  as  they  are 
made,  are  after-thoughts,  and  come  out  in 
the  amended  bill;  but,  even  in  that,  she 
does  not  allege  ignorance  of  her  rights,  if 
such  ignorance  would  avail  her. 

Her  husband  died  in  February,  1793,  pos- 
sessed, not  only  of  this  property,  but  of 
three  plantations  in  Powhatan,  where  she 
has  resided.  Whether  she  has  been  en- 
dowed of  the  whole  real  estate,  including 
the  coal-pits,  out  of  these  plantations,  or 
could  have  been,  or  now  can  be  so  en- 
dowed, does  not  appear.  This  suit  was 
instituted  in  October,  1809,  upwards 

352  of  sixteen  years  after  her  ♦rights  ac- 
crued;   during   all    which     time,    she 

neither  asserted  any  claim  to  this  property, 
nor  even  made  known  her  existence;  of 
both  which,  the  appellant  was  ignorant,  as 
his  answer,  which  is  responsive  to  the  bill 
ir.  this  particular,  proves.  For  many  years, 
too,  after  the  sale  of  this  land,  under  the 
decree,  and  the  purchase  by  the  appellant, 
and  another,  the  residue  of  the  purchase 
money,  of  about  16631.,  with  interest,  after 
paying  the  mortgage  debt  of  about  14461., 
was  unpaid  by  the  purchasers  to  the 
guardian.  He  had  taken  a  deed  of  trust 
on  the  property,  to  secure  it.  This  deed  of 
trust  was  finally  enforced,  after  ninety 
days  public  notice,  the  property  purchased 
by  the  appellant,  and  the  money  paid  over 
to  the  guardian.  She  does  not  pretend  ig- 
norance of  these  facts:  They  are  stated 
in  her  amended  bill,  without  such  pretence; 
and  now,  when  it  is  stated  that  the  guard- 
ian, who  received  this  fund,  is  insolvent, 
she  asserts  her  claim.  Suppose  some  one 
else  had  purchased  this  land,  under  this 
deed  of  trust,  and  had  got  the  legal  title 
in  fee,  as  the  appellant  has,  with  what  face 
could  she  have  come  into  a  court  of  equity 
with    such    a    claim. 

Whether  this  fund  has  been  applied  to 
pay  debts  of  the  estate,  so  as  to  exonerate 
slaves,  or  other  personal  property,  of  which 
she  may  be  in  the  enjoyment,  or  has  been 
applied  by  the  guardian,  otherwise  for  the 
benefit  of  his  wards,  or  has  been  embez- 
zled by  him,  does  not  appear.  No  accounts 
are  asked  for  of  this  subject;  or  rather, 
being  first  asked  for,  are  finally  abandoned; 
and  I  have,  therefore,  a  right  to  presume, 
notwithstanding  the  alleged  insolvency  of 
the  guardian,  that  they  have  been  in  some 
way  applied  to  the  benefit  of  those  inter- 
ested, perhaps  to  the  exclusive  benefit  of 
the  heirs,  without  giving  her  the  propor- 
tion to  which  she  may  ha>c  been  entitled. 
An  embezzlement  of  them  by  him  is  not 
charged.  If  he  has  not  accounted  for  that 
fund,  those  entitled  thereto  can  resort  to 
his  bond.  The  appellant,  I  presume,  has 
no  right  to  sue  on  it. 

353  ♦As   to   her   power,   or  willingness 
to  redeem,  at  the  time  of  the  sale, 

there  is  no  such  allegation  in  the  original 
bill,  either  out  of  the  personal  fund,  or  her 
separate  estate.  The  reverse  is  manifest. 
The  administrator  says,  he  had  fully  ad- 
ministered the  personal  fund,  and  no  sep- 
arate estate  is  alleged  or  shewn  to  be  in 
her.  She  lies  by,  in  hopes  that  the  rents 
will  redeem  for  her;  and  does  not  now  offer 
lo  redeem,  except  by  first  applying  them  to 


that  purpose.  These  rents  too,  arise,  not 
from  the  cultivation  of  the  soil,  but  from 
the  profits  of  coal-pits,  necessarily  carried 
on  at  great  expense  and  risque,  from  which, 
few,  I  believe,  have  escaped  without  injury; 
and  no  offer  to  join,  either  in  those  ex- 
penses or  risques;  and,  indeed,  from  what 
appears  in  the  record,  may  have  arisen 
from  new  pits,  opened  since  her  husband's 
death.  If  she  had  been  possessed  of  a 
separate  estate  to  redeem  with,  could  any 
one  suppose,  that  a  widow,  comfortably 
settled  at  a  distance,  would  have  invested 
it  in  coal-pits?  Had  she  been  made  a  de- 
fendant, she  could  only  have  preserved  her 
claim  by  the  same  means,  by  which  her 
husband  could  have  preserved  his;  that  is, 
by  paying  the  whole  debt  to  the  creditor, 
who  would  not  have  been  bound  to  receive 
one-third  from  her. 

The  first  bill  is  filed  on  the  supposition, 
that  the  mortgage  was  made  after  marriage, 
and  claims  a  third  of  the  pits  and  rents,  or 
one-third  of  the  purchase  money,  with  in- 
terest. It  turns  out,  though,  to  be  a  mort- 
gage before  marriage;  and  in  her  amended 
bill,  she  claims  a  right  to  redeem;  not  be- 
ing a  party  to  the  bill,  to  foreclose-  She 
says,  she  had  no  actual  notice  of  that  suit 
and  decree,  which  she  says  was  hurried, 
and  taken  up  out  of  turn,  &c.  But,  she 
does  not  say,  that  she  was  ignorant  of  the 
sale  under  that  decree;  nor  can  it  be  pre- 
sumed, that  she  was  long  ignorant  of  it, 
or  that  she  had  made  no  enquiry  as  to 
what  had  become  of  this  portion  of  her 
husband's  estate;  nor  can  she  be  presumed 
to  have  been  long  ignorant  of  the  sum  se- 
cured, and  finally  paid  to  the  guardian  as 

aforesaid. 
354  ♦On  the  whole,  therefore,  although 

her  right  to  dower  in  this  case  is 
given  to  her  by  law,  and  so  far  may  be 
considered  a  legal  right,  yet  it  is  a  right 
of  such  a  nature,  that,  as  to  the  appellant, 
it  could  only  be  asserted  in  a  court  ot 
equity,  under  the  power  thus  to  permit  re- 
demption, after  the  forfeiture  of  the  legal 
estate  at  law;  and  this  right  to  an  equitable 
interposition,  she  may  waive  or  abandon, 
as  I  think  she  has  done  in  this  case.  And. 
even  if  her  rights  are  of  a  higher  nature, 
in  as  much  as  she  must  come  into  equity, 
to  assert  and  have  the  benefit  of  those 
rights,  it  might  well  be  questioned,  whether 
by  standing  by,  as  it  were,  and  seeing  the 
legal  title  pass  to  an  innocent  purchaser, 
she  is  not  to  be  considered,  as  to  him,  as 
guilty  of  a  fraud  and  concealment,  which 
V  ould  justify  a  court  of  equity,  in  refus 
ing  its  aid. 

I  am,  therefore,  for  reversing  the  decree, 
and  dismissing  the  bill  as  to  the  appellant. 

JUDGES  CABELL  and  BROOKE  con- 
curred, and  the  decree  was  reversed. 


355      ^Gregory's  Administrator  V.  Marks's 
Administrator. 

Marcb.  1833. 

HaslNind  uid  WIto-Propcrty  Rights  of  Huslwad- 
Slaves  In  PosoeMlon  ander  UDConftrmed  Commls- 
■ioncr't  Report.— A  man  dies  intestate,  leaving  a 
widow  and  three  Infant  children.  The  widow 
marries  a  second  hasband.  Two  of  the  children 
die  under  asre,  leavlnsr  the  slaves,  derived  from 
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ihelr  father,  to  l)c  dlTided  between  their  mother 
and  the  sarriviDff  child.  The  mother  and  her 
second  husband  brlnff  a  friendly  suit  in  chancery, 
a^lnstthe  administrator  and  Burvivinfir  child  of 
the  first  husband,  to  obtain  a  division  of  the  slayes 
of  the  deceased  children.  Commissioners  are 
appointed  to  make  the  division,  who  perform  that 
doty:  but  their  report  is  never  returned,  and  of 
coarse,  never  confirmed.  The  slaves  remain  on  a 
planuilon,  in  possession  of  the  second  husband 
and  wife.  In  this  state  of  thlufirs.  the  second 
taosband  dies.  His  administrator  brings  a  suit^in 
cbancery.  to  recover  the  slaves  so  assigned  to 
bis  wife,  as  l>einff  vested  in  him  absolutely,  by 
Tirtae  of  his  marriaffe.  Held  by  a  divided  court, 
that  under  the  circumstances  of  the  case,  the 
hnsband  did  not  acquire  a  rifht  to  the  slaves. 
-  ■    WbI 


iBterloctttory  Decree.* 

-Quaere,  how  far  a  possession  by  a  husband,  under 
an  interlocutory  decree,  asrreed  to.  and  acquiesced 
in.  by  an  executor  or  administrator,  and  all  par- 
ties concerned,  will  be  considered  as  vestinsr  the 
property  in  the  husband  and  his  representatives? 
Eqalty  Joiisdlction- Recovery  of  5laveo— Discovery. t 
—A  court  of  equity,  has  jurisdiction  for  the  recov- 
ery of  slaves,  wherever  a  discovery  of  the  increase 
of  female  slaves,  after  a  considerable  lapse  of 
time,  and  an  accountof  hires  and  proflu  of  a  stock 
of  slaves,  where  some  of  them  may  have  been 
young  and  chargeable. 

This  case  is  so  fully  stated  and  argued 
in  the  following  opinions,  that  any  other 
report  would  be  unnecessary. 

Leigh,  for  the  appellant. 

No  counsel  for  the  appellee. 

March  17.— JUDGE  GREEN,  delivered 
bis  opinion. 

Thcodorick  Morrison  died  intestate,  leav- 
ing his  wife,  Mary,  and  three  infant  chil- 
dren, by  the  said  Mary,  surviving  him. 
'iwo  of  those  children  died  intestate,  under 
age,  and  unmarried,  leaving  their 
356  mother,  Mary,  and  sister,  ♦Ann  Mor- 
rison, an  infant,  their  distributees. 
Mary  intermarried  with  Stith  Gregory;  and, 
on  the  11th  day  of  December,  1804,  said 
Gregory  and  wife  exhibited  their  bill,  in 
the  county  court  of  Prince  George,  against 


Id    Wife— Property  Rights    of  Httsband 

-See  monographic  note  on  "Hnsband  and  Wife*' 
appended  to  Cleland  t.  Watson,  10  Gratt.  ICO. 
See  principal  case  cited  in  Taylor  t.  Yarbrouffh. 
ISGratL  103. 
Ssm-Wlfe's  Equlty.-In  Polndezter  v.  Jeffries.  15 
Gratt 388.  Baldwin.  J.. said:  "This  case  involves  the 
doctrine  of  what  is  familiarly  called  'the  wife's 
eqalty:'  the  origin  and  foundation  of  which  are 
iuTolved  in  much  doubt  but  which  has  been  lon(r  and 
firmly  established  in  England.  2  Story's  Eq.  {  1402. 
1407.  etc.:  and  thoufirh  but  recently  recoflrnized  in 
this  state,  is  now  well  established  here  also.  Grea- 
»rvr.  Jfarks,  I  Sand.  866:  GalleffO  v.  Oallego.  2  Brock. 
R.286;  Browninff  v.  Headley,  2  Rob.  240:  Doed  v. 
Gelfer,  2  Gratt.  06:  James  v.  Qibbs,  1  Pat.  St  H. 
VI  r 

tEqaity  JurledictloB  —  Recovery  of  Slaves— DIs- 
eoveiy.— In  Armstronorv.  Huhtons.  iRob.  396,  it  is 
«aid:  'It  is  perfectly  clear  as  a  general  rule,  that  in 
a  bill  to  substitute  an  equitable  for  a  legal  forum,  a 
prayer  for  a  discovery,  without  any  averment  shew- 
In?  its  materiality  or  necessity,  is  nausrhL  If  this 
coart  has  tolerated  a  departure  from  this  rule,  in  re- 
lard  to  slave  property  ( Gregory  v.  Marks,  1  Band.  386). 
It  lias  been  where  the  necessity  for  a  discovery  was 
sQpposed  to  be  incidental,  at  least  prima  facie,  to 
the  nature  of  the  demand:  as  where  the  suit  is  to 
recover  a  stock  of  slaves,  after  a  considerable  lapse 
of  time,  and  there  has  been  such  an  increase  as 
^cld  raise  a  fair  presumption  that  the  plaintiff  is 
inorant  of  their  names,  ages  and  residence.  But 
eTen  under  such  circumstances,  if  it  may  be  In- 
ferred from  a,he  statements  in  the  bill,  or  the  evi- 
dence in  the  cause,  that  no  such  difficulty  in  point 
of  fact  exists,  a  court  of  equity  will  not  take  cogni- 
zance of  the  case,  unless  there  be  some  other  ground 
for  the  exercise  of  lu  equitable  jurisdiction.  Har- 
din V.  Hardin,  2  Leigh  972.**  This  principle,  so 
clearly  laid  down  by  Judob  Baldwin,  speaking  for 
tbe  court  in  Armstrong  v.  Hnntons,  1  Rob.  826,  has 
^n  approved  in  Childress  y.  Morris,  28  GratL  806, 
and  Hall  v.  Smith,  26  Gratt  76.  See  further,  mono- 
graphic iio<«  on  "  Jurisdiction"  appended  to  Phip- 
pen  V.  Durham.  8  Gratt  467. 


Peter  Bland,  administrator  of  Morrison, 
and  Ann  Morrison,  claiming  a  partition 
of  the  slaves  of  Morrison's  estate,  and  an 
assignment  of  the  Mower  of  the  plaintiff, 
Mary,  therein.  The  infant  defendant,  Ann, 
by  her  guardian  ad  litem,  the  said  Peter 
Bland,  answered,  and  submitted  her  inter- 
ests to  the  court.  Bland,  the  administra- 
tor, answered,  and  declared,  that  he  would 
not  urge  any  objection  to  the  decree, 
(sought  by  the  bill,)  if  the  complainants 
\\ould  execute  to  him  a  bond,  with  good 
security,  for  1291.  5s.  6d.  due  to  him  by  the 
female  plaintiff,  for  purchases  at  his  in- 
testate's sale,  and  execute  to  him  a  refund- 
ing bond,  with  good  security,  agreeably 
to  law.  On  the  same  11th  day  of  Decem- 
ber, 1804,  the  court  pronounced  a  decree, 
aj^pointing  James  Cureton,  Thomas  Cocke, 
Edwards  Marks,  jr.,  and  James  Dunn,  or 
any  three  of  them,  **to  divide  the  negroes 
belonging  to  the  estate  of  Theodorick  Mor- 
rison, into  three  equal  parts;*'  and,  "that 
they  allot  one  equal  part  to  the  said  Stith 
Gregory,  and  Mary,  his  wife,  in  fee  simple; 
and,  the  remaining  two  parts,  to  Nancy 
Morrison,  the  defendant,  subject  to  the 
widow's  dower,  in  the  said  slaves,  which 
the  said  commissioners  will  first  allot  to 
the  said  S.  Gregory,  and  Mary,  in  right  of 
said  Mary,  for  and  during  her  life.  And, 
it  is  further  adjudged,  ordered,  and  de- 
creed, that  Stith  Gregory  should  execute 
bond  and  security  to  Bland,  for  the  1291. 
r.s.  6d.;  and  that  Stith  Gregory  should  exe- 
cute to  Bland  the  usual  refunding  bond, 
with  security.  And,  if  the  negroes  could 
not  be  equally  divided  in  kind,  the  commis- 
sioners were  to  sell  such  as  might  be  nec- 
essary to  equalise  the  division,  and  assign 
the  bonds,  in  due  proportion,  to  Gregory 
and  wife,  and  Ann  Morrison." 

It  seems,  that  the  residence  of  S.  Greg- 
cry  and  his  wife,  was  at  a  plantation 
belonging,  in  her  own  right,  to  Mrs. 
C'57  *Gregory,  and  on  which  Theodorick 
Morrison  had  lived:  that,  when  the 
aforesaid  decree  was  made,  the  negroes 
of  Morrison's  estate  had  been  hired  out  by 
Bland,  the  administrator,  for  the  year  1804: 
that,  at  the  end  of  the  year,  they  were  col- 
lected by  Gregory,  at  his  plantation;  and, 
on  the  first  day  of  January,  180.5,  three  of 
the  commissioners  attended  there,  and,  in 
the  absence  of  Bland,  and  without  any  no- 
tice to  him,  as  far  as  appears,  proceeded 
tc  execute  the  said  decree,  and  assigned 
Fhillis,  and  her  five  children,  Dick,  Billy, 
James,  Mary,  and  Winney,  Robin,  old 
Frank,  jun.,  old  Peter,  and  Milly,  to  Greg- 
ory and  wife,  in  fee  simple,  being  a  third 
part  of  the  negroes;  and  assigned  as  the 
dower  of  Mrs.  Gregory,  Letty  and  three 
children,  Bob,  Jack,  Ned,  and  Rico.  And 
the  said  commissioners,  James  Cureton,  Ed- 
ward Marks,  jr.  and  James  Dunn,  signed 
reports  to  that  effect  But,  the  same  were 
not  returned  to  the  court. 

The  commissioners  made  no  formal  de- 
livery of  the  slaves  so  assigned  to  S.  Greg- 
cry,  but  left  thenl  in  his  possession,  (to  use 
the  expression  of  Dunn,  one  of  the  com- 
missioners, who  was  examined  as  a  wit- 
ness in  this  cause,)  and  Stith  Gregory 
claimed  and  held  them  as  his  own,  and  they 
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were  considered  as  his  by  the  said  Dunn, 
as  long  as  Gregory  lived,  and  he  proposed 
to  sell  some  of  them.  And  he  continued 
thus,  to  hold  and  use  them  as  his  own, 
until  the  time  of  his  death,  on  the  8th  of 
January,  1806;  nor  is  there  any  allegation 
by  any  of  the  parties,  or  a  scintilla  of  proof, 
that  Bland  or  any  other  person,  made  the 
slightest  objection  to  this  division  and  pos- 
session by  Stith  Gregory,  during  the  life 
of  Gregory.  After  Gregory's  death,  the 
slaves  in  question  continued  under  the 
overseer,  under  whom  he  had  placed  them, 
until  the  end  of  the  year,  1806.  It  does 
not  appear  what  was  done  with  the  slaves, 
sssigned  to  the  infant,  Ann  Morrison,  upon 
the  division,  nor  whether  they  remained  in 
Gregory's  possession,  or  were  taken  pos- 
session of  by  Bland,  or  any  other  person. 
Sylvanus  Gregory  administered  on 
G58  the  estate  ♦of  Stith  Gregory;  at  what 
time,  does  not  appear.  And  when 
the  estate  of  Stith  Gregory  was  appraised, 
the  negroes  in  question  were  not  appraised, 
because  the  overseer,  Benjamin  Harrison, 
stated  to  the  appraisers,  that  Bland  had 
stated  to  him,  that  the  division  was  in  his 
opinion,  unfair;  and  that  he  should  move 
the  court  for  a  new  division.  When  this 
appraisement  was  made,  does  not  appear, 
Dor  whether  Sylvanus  Gregory  was  pres- 
ent; though  it  is  probable  that  he  was. 
And,  upon  this  statement,  the  appraise- 
ment of  those  negroes  was  postponed. 
But,  it  does  not  appear  that  Sylvanus  Greg- 
ory abandoned  his  intestate's  title  to  the 
said  slaves.  But,  on  the  contrary,  on  the 
10th  of  June,  1807,  he  exhibited  his  bill  in 
the  county  court  of  Prince  George,  against 
Mary  Gregory,  (who,  it  seems,  then  claimed 
the  slaves  as  her's,)  and  P.  Bland,  adminis- 
ti  ator  of  Morrison,  claiming  to  set  up,  and 
have  confirmed,  the  report  of  division 
aforesaid,  (which  was  exhibited  with  the 
bill,  and  which  had  not  before  been  re- 
turned to  the  court.)  Mary  Gregory  an- 
swered: and,  referring  to  the  answer  of  P. 
Bland,  she  insisted  that  the  slaves  in  ques- 
tion, (that  is,  those  assigned  to  Gregory 
and  wife,)  belonged  absolutely  to  her;  and 
that  her  title  was  clear,  after  Morrison's 
debts  were  paid;  and  that  Stith  Gregory 
never  did  consider,  t+iat  any  legal  division 
was  made.  Bland  answered,  and  objected 
to  the  confirmation  of  the  report.  1.  Be- 
cause neither  S.  Gregory,  nor  his  represen- 
tative, had  executed  to  him  the  bonds  di- 
rected by  the  decree  aforesaid;  and  that  an 
indemnifying  bond  was  necessary,  as  claims 
against  Morrison's  estate  were  in  a  course 
of  legal  prosecution,  and  insisted  upon 
holding  on  the  said  slaves,  until  he  was 
completely  indemnified.  2.  Because  the 
division  was  unjust  and  unfair,  and  the 
most  valuable  property  assigned  to  Greg- 
ory and  wife:  that  the  negroes  were  hired 
out  by  him,  for  1804:  that  a  few  days  be- 
fore the  hiring  expired,  Gregory,  without 
his  knowledge,  unlawfully  possessed  him- 
self  of  the  said  slaves,  and  carried  them  be- 
fore the  commissioners,  and  caused 
r.59  them  *to  be  divided  without  his 
knowledge,  in  his  absence  and  with- 
out notice  to  him,  and  when  the  infant. 
Ann  Morrison,  was  not  represented:  that 


the  report  had  never  been  returned:  that 
lie  would  earlier  have  taken  exception  to 
the  report,  if  it  had  been  returned,  and  had 
C'ften  applied  at  the  office,  for  a  copy  of 
the  report;  and  that  the  commissioners  had 
long  ago,  (the  answer  was  sworn  to,  Sep- 
tember 22d,  1807,)  been  apprised  that  the 
report  was  exceptionable,  and  in  all  prob- 
ability, held  it  up  for  reconsideration,  and 
to  give  him  a  fair  hearing  before  them, 
which  never  took  place.  During  the  pen- 
dency of  this  suit,  John  Marks  intermarried 
with  the  widow  of  Stith  Gregory,  in  Octo- 
ber, 1809,  and  entered  into  a  marriage  con- 
tract with  hfer,  in  relation  to  the  negroes 
in  question,  which  were  in  her  possession; 
the  particulars  of  which  contract,  are  im- 
material in  this  cause.  Three  depositions 
were  taken  on  the  part  of  Marks  in  this 
cause:  That  of  William  Harrison,  who 
testifies  that  Stith  Gregory  gave  him  no 
notice  of  the  division;  the  materiality  of 
this  evidence,  is  not  perceived:  That  of 
Edward  Marks,  jr.  one  of  the  commis- 
sioners, states,  that  he  knows  of  no  notice 
given  to  Bland,  of  the  division,  that  no  re- 
port of  the  division  was  ever  returned  to 
court  by  the  commissioners,  but  that  since 
the  death  of  Stith  Gregory,  he  had  seen  the 
report  in  the  hands  of  Sylvanus  Gregory, 
his  administrator:  That  of  James  Dunn, 
mother  of  the  commissioners,  states,  that 
I'eter  Bland  was  not  present  at  the  divi- 
sion, nor  does  he  know  that  he  was  noti- 
fied, nor  that  the  report  of  the  division  was 
ever  returned.  Nothing  more  was  done 
in  this  suit,  and  Sylvanus  Gregory  died  in 
this  suit,  and  Sylvanus  Gregory  died  in 
July,  1810. 

In  September,  1811,  William  Harrison 
qualified  as  administrator  de  bonis  non  of 
Stith  Gregory,  and  on  the  8th  day  of  May, 
1812,  sued  out  his  subpoena  in  the  Rich- 
mond chancery,  against  Nathaniel  Marks, 
administrator  of  John  Marks,  and  Peter 
Bland,  administrator  of  Thomas  Morrison, 

which  was  duly  served.  Before  the 
360      bill  was  filed,  *Nathaniel  Marks  died, 

and  administration  de  bonis  non  of 
T.  Marks,  was  committed  to  Edward  Marks. 
The  bill  was  filed  in  July,  1813,  against 
Bland,  administrator  of  Morrison,  E. 
Marks,  administrator  of  J.  Marks,  and 
Ann,  the  then  infant  daughter  of  Mor- 
rison, stating  the  original  suit,  decree, 
and  division  aforesaid,  and  claiming  all  the 
negroes  mentioned  in  the  said  report  of 
division,  except  Robin,  (who  was  probably 
dead,)  and  also  the  said  dower  slaves:  that 
the  commissioners  actually  delivered  the 
said  slaves  to  Stith  Gregory,  and  that  the 
division  was  fair  and  equal;  and  prays  for 
discovery  of  the  increase  of  the  slaves,  and 
an  account  of  profits  against  Marks,  the 
administrator  of  Marks,  who  had  held  the 
said  slaves,  and  hired  them  out  from  year 
to  year.  To  this  bill,  E.  Marks,  adminis- 
trator of  J.  Marks  demurred,  "because,  if 
the  plaintiff  had  right,  he  had  a  legal  rem- 
edy; and  answered,  that  his  intestate  and 
his  representatives,  had  been  in  possession 
of  the  slaves  for  more  than  five  years,  and 
insists  on  the  statute  of  limitations.  He 
denies,  that  the  commissioners  delivered 
the  slaves  to  Stith  Gregory,  and  assigns  as 
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s  reason  for  that  belief,  that  the  adminis- 
trator of  S.  Gregory  did  not  take  posses- 
sion of  the  negroes;  relies  upon  the 
pendency  of  the  original  suit,  (in  which  no 
order  of  abatement  had  been  made,)  as  a 
bar  to  this  suit;  relies,  that  P.  Bland,  the 
administrator,  withheld  his  consent  to  the 
delivery  of  the  negroes,  till  a  refundinjf 
bond  was  executed:  and  that  the  commis- 
sioners, therefore,  refused  to  deliver  the 
possession  to  S.  Gregory:  that  Gregory 
never  did  execute  the  refunding  bond:  that 
the  complainant  immediately  after  the 
death  of  S.  Gregory,  (when,  however,  he 
was  not  the  representative  of  S.  Gregory,) 
hired  out  the  negroes  as  the  property  of 
Mary  Gregory,  until  her  intermarriage  with 
Marks. 

Peter  Bland  answers,  and  admits  the  di- 
vision to  have  been  made,  and  to  have 
been  fair  and  equal,  and  waives  every  ex- 
ception to  it;  but  insists  upon  the  payment 

of  the  1291.  5s.  6d.  with  interest;  and 
361     on  such  payment  being  ♦made,  but 

not  otherwise,  he  consents  to  the 
prayer  of  the  bill  being  granted.  The  de- 
fendant Ann  Morrison  intermarried  pend- 
ing the  suit  with  James  Young,  and  they 
answered  (she  being  then  an  infant)  ob- 
jecting to  the  original  division,  and  to  the 
administrator.  Bland,  suffering  the  slaves 
to  be  divided  in  an  unusual  manner,  and 
to  go  out  of  his  possession  without  en- 
deavouring to  prevent  it,  into  the  posses- 
sion of  those  indebted  to  the  estate,  without 
taking  from  them  any  security. 

A.  B.  Spooner,  attorney  for  Young  and 
wfe,  filed  a  paper  signed  by  him  as  at- 
torney aforesaid;  waiving  in  their  name  all 
benefit  to  be  derived  from  the  division  in 
this  cause,  provided,  the  division  made  by 
the  commissioners  be  decreed  to  stand, 
and  be  binding;  and  stating  "it  is  not  their 
desire  to  dispute  the  right  of  Stith  Greg- 
ory to  the  slaves,  which  he  had  in  posses- 
sion." 

In  September,  1817,  this  suit  abated  by 
the  plaintiff's  death:  and  in  November, 
1S17,  the  suit  was  dismissed,  by  what  au- 
thority does  not  appear,  but  probably  bv 
that  of  James  Young,  who  had  taken  ad- 
ministration dc  bonis  non  of  Stith  Greg- 
ory, as  to  James  Young  and  wife:  and 
process  to  revive  against  James  Young, 
administrator  de  bonis  non  of  Stith  Greg- 
ory, was  awarded.  There  is  no  order  of 
revival. 

The  following  depositions  were  taken 
in  the  cause : 

Thomas  Cocke  proves,  that  W.  Harrison 
demanded  the  slaves  of  E.  Marks,  jr.,  in 
January,  1813. 

Benjamin  Harrison  proves,  that  Stith 
Gregory  died,  January '8,  1806:  that  he  en- 
gaged to  live  as  an  overseer  for  S.  Greg- 
ory, for  the  year  1806,  removed  to  the 
plantation  on  the  16th  of  December,  1805: 
that  he  was  then  in  possession  of  the  slaves 
allotted  to  him  in  the  division  of  the  1st  of 
January,  1805:  that  he  said  they  were  his 
property,  and  wished  to  sell  two  of  them, 
Mary  and  Winney,  for  a  particular  purpose: 
that  Sylvanus  Gregory  died  in  July,  1810: 


that  the  negroes  remained  on  the  planta- 
tion throughout  the  year  1806:  that 

362  the  plantation  *was  the  property  of 
Mrs.    Gregory,    in    her    own    right: 

that  the  negroes  were  not  appraised  at 
the  appraisement  of  S.  Gregory's  estate; 
but  that  was  postponed,  because  he  stated 
to  the  appraisers,  that  Bland  had  stated 
to  him,  that,  in  his  opinion,  the  division 
was  unfair;  and  that  he  should  move  the 
court  for  a  new  division. 

Alfred  Wilkins  proves,  that  he  hired  one 
of  the  slaves  in  question,  in  1808,  from 
William  Harrison,  as  agent  of  Mrs.  Greg- 
ory. 

William  H.  Harrison  proves,  that  the 
report  of  division  was  not  returned  to 
court  until  June,  1807:  that  he  believes  that 
S.  Gregory  was  in  possession  of  the  slaves 
assigned  to  him  and  his  wife,  and  is  posi- 
tive as  to  one,  Milley:  and  that  the  plain- 
tiff demanded  of  the  defendant,  Marks,  the 
slaves  in  January,  1812. 

James  Dunn,  one  of  the  commissioners, 
proves,  that  the  slaves  assigned  to  Gregory 
and  wife,  were  left  in  Gregory's  posses- 
sion, and  remained  in  his  possession,  and 
under  his  control,  17  or  18  months,  and 
were  considered  as  his  property  until  his 
death:  that  the  division  was  made  at  the 
plantation  on  which  Gregory  resided,  and 
on  which  Morrison  had  resided:  and  that 
he  does  not  recollect,  that  the  commission- 
ers gave  the  possession  of  the  slaves  to  S. 
Gregory. 

Upon  the  hearing  of  the  cause,  the  chan- 
cellor dismissed  the  bill,  because  as  Stith 
Gregory,  in  his  life-time,  failed  to  perform 
the  conditions,  on  which  a  division  of  the 
estate  of  Theodorick  Morrison  was  directed 
by  the  decretal  order  of  the  county  court 
of  Prince  George,  with  the  assent  of  the 
administrator,  he  had  not  such  a  posses- 
sion of  the  negroes  in  question,  as  to  au- 
thorise his  administrator,  to  claim  them 
against  his  wife,  who  survived  him;  be- 
cause the  plaintiff's  remedy,  if  any,  was  at 
law;  and  because  his  claim  was  barred,  by 
the  statute  of  limitations. 

From  this  decree.  Young,  administrator 
of  Gregory,  appealed  to  this  court. 

This    court    has    so    frequently    affirmed 

the  jurisdiction   of   a   court   of   equity,   to 

entertain  a  bill  for  the  recovery  of 

363  ♦slaves,  when  a  discovery  of  the  in- 
crease of  female  slaves,  after  a  con- 
siderable lapse  of  time,  and  an  account  of 
hires  and  profits  of  a  stock  of  slaves,  where 
some  of  them  may  have  been  young  and 
chargeable,  that  I  do  not  consider  the  ques- 
tion, as  to  the  jurisdiction  of  a  court  of 
equity  in  such  a  case,  to  be  open  to  argu- 
ment and  enquiry.  Indeed,  some  of  the 
cases  go  so  far,  as  that  they  can  be  hardly 
justified  on  any  other  ground,  than  that  a 
court  of  equity  is  the  only  tribunal,  which 
can  give  a  competent  relief,  by  giving  the 
property  in  kind,  to  the  party  entitled; 
which  is  not  effected  directly  by  a  judg- 
ment in  detinue,  but  can  only  be  enforced 
by  a  distringas,  and  against  an  obstinate  or 
insolvent  defendant.  That  remedy  would 
be  unavailing,  to  the  purpose  of  restoring 
the  property  to  the  owner,  and  a  ca.  sa. 
could  be  resorted  to,  only  upon  supersed- 
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ing  the  distringas,  and  taking  a  judgment 
for  the  alternate  value. 

I  think,  therefore,  that  the  court  had  ju- 
risdiction. Nor  do  I  think,  that  the  rem- 
edy of  the  representatives  of  Stith  Gregory 
was  barred  by  the  statute  of  limitations. 
Stith  Gregory  died  the  8th  of  January,  1806; 
his  first  administrator  died  in  July,  1810, 
before  the  statute  of  limitations  had  barred 
his  remedy,  since  the  adverse  possession 
commenced  after  his  death.  His  second 
administrator  qualified  in  September,  1811, 
and  instituted  this  suit,  in  May,  1812; 
within  one  year  after  his  qualification, 
which  was  well  within  the  equity  of  the 
statute,  (a) 

It  remains,  therefore,  to  examine  the 
merits  of  the  case;  and  in  doing  so,  a  criti- 
cal attention  to  the  facts  of  the  case  is 
necessary. 

The  decree  of  Prince  George  county 
court,  of  December  11,  1804,  did  not  make 
the  execution  of  the  bond  for  the  1291.  5s. 
6d.,  and  the  usual  refunding  bond,  a  condi- 
tion precedent  to  the  execution  of  the 
decree,  in  respect  to  the  division  and  allot- 
ment of  the  slaves.  That  part  of  the  de- 
cree directing  such  bonds  to  be 
364  given,  was  substantive  *and  inde- 
pendent of  the  rest,  and  the  division 
might  well  be  made,  without  regard  to  it; 
and  the  property,  if  taken  possession  of  by 
S.  Gregory,  in  pursuance  of  the  division, 
might  have  been  subject  to  the  future  order 
of  the  court,  if  he  failed  to  give  the  bonds 
when  required  to  do  so  by  the  administra- 
tor; or,  the  administrator  might  have  with- 
held the  possession  of  the  property,  until 
such  bonds  were  given;  but  in  any  of  those 
cases,  the  partition  would  not  have  been 
vacated,  and  the  specific  slaves  assigned 
to  Gregory  and  wife  would  have  continued 
to  be^  theirs;  and  in  whose  hands  soever 
they  were  placed  or  remained,  the  hires 
and  profits  of  the  slaves  would  have  been 
theirs;  and,  if  any  had  died,  it  would  have 
been  their  loss,  it  the  partition  were  equal, 
and  finally  confirmed.  The  failure,  therefore, 
to  execute  the  bonds,  did  not,  of  itself, 
vacate  the  partition,  or  intercept  their  right 
(legal  or  equitable,  it  is  immaterial  which,) 
to  the  specific  slaves  assigned  to  them.  It 
i£  true,  that  whilst  their  perfect  right  to 
an  undivided  portion  of  the  slaves,  could 
not  have  been  affected  by  any  after-pro- 
ceedings in  the  cause,  their  inchoate  right 
by  the  partition  to  the  specific  slaves  as- 
signed, might  have  been  (for  any  good 
cause  arising  out  of  the  manner  or  ine- 
quality of  the  partition,)  disturbed  by  the 
subsequent  proceedings,  in  the  cause,  and 
other  slaves  assigned  to  them.  This  parti- 
tion was  made  under  any  circumstances, 
that  the  guardian  of  Ann  Morrison,  the 
infant,  might  have  caused  it  to  be  set  aside, 
if  he  could  have  shewn  it  to  be  unequal  or 
improper  in  any  degree.  But,  the  admin- 
istrator certainly  could  not  have  questioned 
the  partition,  merely  because  the  bonds 
were  not  given.  By  virtue  of  this  partition, 
Gregory  took  possession  of  the  slaves  al- 
lotted to  himself  and  wife,  in  her  right, 
claiming   them    as    his    own,   adversely   to 

(a)  Old  R.  C.  of  17W,  chap.  76.  sec.  10;  2Saund.  63,  n. 
notes. 


Bland,  and  all  the  world;  and  held  and 
usea  them  as  his  own,  peaceably,  and  with- 
out any  objection  from  any  quarter,  as 
long  as  he  lived.  Bland  acquiesced,  with- 
out objection  or  complaint,  in  any  way  or 

to  any  one,  in  this  partition  and 
365      *possession    during    Gregory's    life; 

and  never  demanded  of  Gregory  to 
execute  the  bonds  directed  by  the  decree 
to  be  given  to  him  by  Gregory. 

That  Gregory  held  such  possession,  can- 
not be  questioned.  That  it  was  adverse, 
appears  from  this,  that  he  claimed  and  used 
them  as  his  own,  and  proposed  to  sell  some 
of  them;  and  he  did  not  hold  them  by 
Bland's  permission,  or  under  any  condi- 
tion, by  agreement  of  Bland:  For,  Bland 
says,  he  acquired  the  possession  wrong- 
fully, and  does  not  pretend,  that  afterwards 
any  terms  were  agreed  upon  as  to  the  con- 
tinuance of  the  possession.  Bland  does  not 
say,  nor  is  there  any  evidence  to  shew, 
that  he  ever  required  of  Gregory  the  exe- 
cution of  the  bonds;  and  it  is  equally  clear 
that  Bland  acquiesced  in  this  partition  and 
possession,  and  considered  them  rightful 
and  binding  during  Gregory's  life-time. 
He  does  not  say,  that  he  had  objected 
during  Gregory's  life-time.  It  is  true,  he 
says,  that  he  long  since  (that  is,  before 
September,  1807,)  notified  the  commission- 
ers, that  he  should  object  to  the  division, 
and  had  frequently  applied  at  the  clerk's 
office,  for  a  copy  of  the  report.  But,  al! 
this  might  well  have  happened,  consist- 
ently with  his  answer,  after  Gregory's 
death;  and  the  proofs  and  circumstances 
of  the  case  prove,  that  the  fact  was  so. 
No  person,  who  is  examined  in  the  cause, 
ever  heard  of  any  objection  until  after 
Gregory's  death.  Two  of  the  commission- 
ers are  examined;  neither  of  theni  hints, 
that  he  ever  heard  of  any  such  objection; 
and  one  of  them  considered  the  slaves  as 
Gregory's,  as  long  as  he  lived.  And  the 
conduct  of  Bland  forbids  the  supposition, 
that  he  urged,  or  even  entertained  in  his 
own  mind,  any  such  objection.  For,  whilst 
he  states  that  Gregory  got  possession  of 
the  slaves  from  him  improperly,  and  that  the 
division  was  unjust,  and  that  the  bonds 
were  of  great  importance  to  him,  he  took 
no  step  to  remedy  those  wrongs  before 
claiming  the  negroes  so  improperly  taken 
from  his  possession  and  control,  or  to 
correct    the    partition,    or    to    procure    the 

bonds  during  Gregory's  life-time; 
c66      *all    of  which    might    have    readily 

been  done  in  a  summary  way  by  ap- 
plying to  the  court.  His  communication 
to  the  overseer  of  Gregory,  that  he  ob- 
jected to  the  division,  and  would  move  the 
court  for  a  new  division,  was  after  S. 
Gregory's  death.  I  say  so,  because  such  a 
construction  (the  time  not  being  ascer- 
tained by  the  deposition,)  corresponds  with 
the  other  facts  of  the  case;  because  the 
overseer  was  employed  by  S.  Gregory, 
only  a  short  time  before  his  death;  and, 
until  after  Gregory's  death,  had  no  doubt 
but  that  the  negroes  were  his.  I  think  I 
am  justified  in  saying,  that  Bland  assented 
to  the  partition,  and  Gregory's  possession, 
in  the  life-time  of  the  latter,  and  until 
after    his    death.       But,    after     Gregory's 
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death,  the  objections,  now  insisted  on  to 
his  title,  were  first  thought  of;  and,  I 
think,  merely  for  the  purpose  of  securing, 
if  possible,  to  Mary,  the  daughter  of  Greg- 
ory, through  her  mother,  the  slaves  in 
question.  That  this  was  really  the  object, 
is  verified  by  the  fact,  that  whilst  Bland 
opposed  to  the  administrator  of  Gregory 
Ills  pretended  rights  and  interests,  he  never 
look  any  measure  whatever  to  enforce 
them,  against  the  property  in  the  hands  of 
Mrs.  Gregory.  No  sooner  do  the  claims 
of  Marks  interfere  with  this  object,  than, 
for  the  sake  of  Gregory's  family,  he  re- 
nounces, in  favour  of  them,  all  those  claims 
ind  rights,  except  the  claim  for  money  due 
liim  out  of  the  fund  in  dispute;  and  swears 
directly  in  opposition  to  his  former  answer. 
And  here  it  ought  to  be  observed,  that 
r.one  of  the  allegations  of  the  answers  in 
these  several  causes,  can  be  considered  as 
evidence  against  the  plaintiff,  since  they  are 
not  responsive  to  the  bills,  and  are  unsup- 
ported by  proof.  Thus  there  is  no  shadow 
of  proof,  to  justify  the  assertion,  that  the 
partition  was  unequal,  or  in  any  way  ob- 
jectionable. But,  the  conduct  of  all  the 
parties  justified  a  contrary  belief.  There 
is  no  proof,  that  the  commissioners  failed 
to  return  the  report,  because  of  any  objec- 
tion made  by  Bland,  to  the  division. 
367  On  the  contrary,  *if  he  believe  Bland, 
he  expected  it  to  be  returned;  and 
the  paper  being  in  the  hands  of  Gregory's 
administrator,  and  it  not  appearing  to  have 
been  procured  by  him,  from  any  of  the 
commissioners,  it  is  fair  to  conclude,  that 
the  report,  when  signed,  was  left  by  the 
commissioners  in  Gregory's  possession  ; 
Vfhich  is  the  usual  practice  in  similar  cases. 
And  it  w^as  not  returned,  in  consequence  of 
Gregory's  mere  negligence,  as  is  common 
in  cases  of  friendly  partitions.  It  is  also 
remarkable,  and  verifies  the  conclusion, 
that  all  the  objections  to  the  partition, 
urged  since  Gregory's  death,  were  thought 
of.  for  the  first  time  after  he  died;  that 
when  Bland  informed  the  overseer,  that  he 
thought  the  division  was  unfair,  and  that 
he  should  move  the  court  for  a  new  divi- 
sion, he  did  not  hint  that  he  had  any  ob- 
jection to  the  division,  because  the  bonds, 
required  by  the  decree,  were  not  given, 
l>ut  only  because  the  division  was  unequal; 
and  now  he  affirms,  that  the  division  was 
equal,  and  only  claims  to  have  a  remedy 
against  the  negroes,  for  the  1291.  5s.  6d.; 
not  insisting  even  on  the  refunding  bond. 
This  possession  so  acquired  by  Gregory, 
after  his  death,  came  to  his  widow,  by  the 
accident  of  the  slaves  being  employed  upon 
a  plantation  which  was  her's;  and,  upon 
her  marriage  with  Marks,  came  to  him, 
and  has  passed  to  his  administrator,  unin- 
terrupted either  by  the  claims  of  Morri- 
son's administrator,  or  daughter.  This 
possession  has  continued  in  the  same  right, 
as  it  commenced;  for,  it  is  the  partition 
only,  which  gave  any  colour  of  right  to 
hold  or  claim  the  specific  slaves  so  as- 
signed either  to  Gregory  or  his  wife,  or  her 
second  husband,  or  his  administrator. 
Nothing  has  been  done  to  procure  to  any 
of  them,  a  new  or  better  right;  no  compro- 
mise with  Bland  or  Ann  Morrison,  or  her 


guardian,  or  husband,  is  pretended.  Bland's 
answer  to  Sylvanus  Gregory's  bill,  nega- 
tives that  idea;  and  Mrs.  Gregory  in  her 
answer  to  the  same  bill,  strongly  insists 
upon  a  title,  not  to  an  undivided  portion  of 
the   slaves  of   Morrison,  but   to  the 

368  identical  slaves  so  held  by  ♦her  un- 
der that  division,  and  claimed  by  the 

bill.  The  declaration  in  her  answer,  that 
Gregory  did  not  consider  the  division  as 
binding,  is  no  evidence;  and  is  not  proved, 
but  rather  disproved.  And  now  Marks  in- 
sists for  the  support  of  his  title  upon  the 
same  facts,  which,  if  they  give  any  title  at 
all,  gave  it  to  Gregory.  In  short,  he  claims 
and  enjoys  the  very  title  and  no  other, 
whether  it  be  good  or  bad,  which  Gregory 
acquired. 

Upon  this  state  of  facts,  the  question 
arises,  whether  Mrs.  Gregory's  interest  in 
the  slaves  of  her  former  husband  Morri- 
son, vested  in  Stith  Gregory? 

I  should  hesitate  long,  before  I  could 
determine,  that  the  possession  of  a  hus- 
band of  his  wife's  interest,  in  a  subject  to 
which  she  was  entitled,  in  common  with 
others,  under  a  partition  made  by  virtue 
of  an  interlocutory  decree,  gave  him  no 
title,  until  the  report  of  the  partition  was 
confirmed,  and  a  final  decree  pronounced; 
and  that,  whether  the  partition  was  valid 
and  ought  to  be  confirmed,  or  objectiona- 
ble and  should  be  set  aside,  for  any  cause; 
or,  whether  a  condition  of  paying  money 
for  equalizing  the  partition,  were  annexed 
to  such  partition,  or  that  a  bond  of  indem- 
nity was  to  be  given;  neither  of  which, 
may  have  been  paid  or  given.  The  conse- 
quences of  affirming  such  a  principle,  would 
be  extensively  mischievous.  Nothing  is 
more  common,  than  friendly  bills  and  an- 
swers, in  the  county  courts,  for  partition; 
and  when  the  partition  is  made  by  commis- 
sioners, all  that  is  interesting  to  the  parties 
to  be  done,  being  done,  no  further  care  is 
taken  by  any  party,  upon  the  subject.  No 
report  is  returned,  or,  if  returned,  not  acted 
on  for  years,  as  the  chancery  docket,  in 
those  courts,  is  hardly  ever  called.  The 
parties  take  the  property  assigned  to  them, 
and  rest  satisfied.  Upon  such  partitions, 
money  is  frequently  directed  to  be  paid  by 
one  of  the  distributees  to  another,  for 
equalizing  the  partition)  which,  as  the 
sums  are  generally  small,  and  parties 
nearly  connected,  is  sometimes  not  paid 
at  all,  or  paid  after  a  great  length  of 

369  time.      In    all    cases   *of   administra- 
tion, a  refunding  bond  is  of  course 

directed  by  the  decree;  but,  this  is  seldom 
asked  by  the  executor  or  administrator,  or 
given  by  the  distributee;  the  circumstances 
of  the  estate,  not  making  it  desirable.  If 
the  husband's  right  to  his  wife's  distributa- 
ble proportion  of  a  common  fund  so  situ- 
ated, were  suspended,  until  the  decree  was 
made  final,  and  the  partition  confirmed, 
(and  until  that  time  it  is  in  all  cases  possi- 
ble, that  the  partitions  may  be  varied,)  or 
until  he  paid  the  money  charged  upon  her 
proportion  of  the  property,  or  gave  a  re- 
funding bond,  as  the  decree  required,  then 
a  large  proportion  of  the  slave  property  in 
Virginia  ought  immediately  to  change 
hands.     Purchasers  must  restore  the  slaves 
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and  their  increase,  purchased  from  hus- 
bands in  such  circumstances;  creditors 
must  be  defeated,  and  the  representatives 
of  the  husbands  must  restore  the  slaves  to 
the  wives,  or  their  representatives.  And 
the  statute  of  limitations  cannot  avail  in 
such  cases;  for,  whilst  the  suit  slumbers 
tor  a  quarter  of  a  century,  on  the  county 
court  docket,  it  protects  all  rights  against 
the  statute  of  limitations. 

The  case  of  Wallace  v.  Taliaferro,  has 
no  application  to  this  case,  further  than  to 
ascertain  that  a  husband^s  representatives 
cannot  claim  against  his  wife,  surviving 
him,  her  slaves,  unless  he  has  reduced  them 
to  possession.  Wishart,  if  he  had  any  pos- 
session in  that  case,  had  it  as  executor. 
As  executor  only,  could  he  take  them  in 
the  first  instance;  and,  taking  possession 
in  that  character,  his  possession  must  so 
continue,  until  changed  by  some  act,  shew- 
ing that  he  elected  to  hold  in  his  character 
of  husband;  a  decision,  in  strict  conformity 
to  the  English  decisions  on  that  subject. 
But,  in  this  case,  S.  Gregory  claimed  to 
possess  as  husband,  and  had  no  color  of 
rigjht  to  possess  in  any  other  character. 

This  title  may  have  been  infirm,  and  li- 
able to  be  impeached  by  Morrison's  ad- 
ministrator, or  his  daughter:  but  they  have 
never  impeached  it,  by  asserting  any  claim 
to  the  property,  and  now  expressly 
370  confirm  it;  and  it  is  *not  competent 
to  any  other,  to  question  it.  As 
against  all  others,  and  especially  wrong- 
doers, it  was  valid,  and  sufficient  to  sustain 
an  action  of  detinue.  An  actual  possession 
is  sufficient  for  that  purpose,  (even  a  naked 
bailment  without  interest,)  as  against  stran- 
gers, and  persons  having  no  shadow  of 
title,  and  wrong-doers.  It  is  not  compe- 
tent to  Mrs.  Gregory,  or  her  last  husband, 
Marks,  to  set  up  the  right  of  Bland  and 
Ann  Morrison,  which  they  have  abandoned, 
against  the  claim  of  Gregory's  representa- 
tive; since  Marks  claims,  or  at  least  came 
to  the  possession  of,  the  property,  and  has 
heretofore  continued  in  possession  of  it, 
under  Gregory's  title,  such  as  it  was,  and 
no  other. 

If  a  wife's  property  were  in  the  posses- 
sion of  another,  and  the  husband,  instead 
of  proceeding  to  recover  the  possession 
by  legal  means,  were  to  take  it  by  force  of 
arms,  although  as  a  wrong-doer  he  would 
be  answerable  for  his  wrong,  yet  I  presume 
such  a  possession  would  vest  his  wife's 
interest  in  him.  If  a  wife  had  an  interest 
in  common  with  others  in  personal  prop- 
erty, and  the  husband  forcibly  took  posses- 
sion of  all,  although  he  would  be  censurable 
for  such  wrong  to  the  other  tenants  in 
common,  I  suppose  his  wife's  interest 
would  vest  in  him.  If,  in  the  partition  of 
a  joint  fund,  in  which  a  feme  covert  had 
an  interest,  a  fraud  were  practised  by  or 
against  tTie  husband,  or  an  error  be  even 
committed,  which  would  justify  the  setting 
aside  the  partition,  and  decreeing  a  re-par- 
tition, after  the  husband's  death,  I  should 
suppose  that  this  re-partition  would  be 
for  the  benefit  of  the  husband's  representa- 
tives. A  possession  wrongful  as  to  others, 
may  well  have  the  effect  of  vesting  the 
wife's  interest  in  the  husband. 


If  it  were  thought  proper  to  consider 
the  rights  of  the  parties,  as  they  stood  at 
the  time  of  Stith  Gregory's  death,  such 
an  examination  would  not  vary  the  result, 
to  which  the  foregoing  view  of  the  case 
tends.  It  may  be  said,  that  the  suit  being 
instituted  by  husband  and  wife,  in  right  of 
the  wife,  upon  the  death  of  the  hus- 

371  band,  the  suit  did  not  ♦abate  as  to 
the  wife,  and  could  only  be  prose- 
cuted in  her  name;  and  that  the  husband's 
lepresentative  could  not,  by  any  means, 
make  himself  a  party  to  the  cause.  To 
this  it  may  be  observed,  that  it  is  true,  that 
the  representative  of  the  husband  could 
not  be  made  a  party,  by  a  scire  facias  to 
revive,  or  by  a  mere  bill  of  revivor;  yet, 
if  any  thing  had  occurred,  which  gave  the 
husband  a  right  to  the  property  as  against 
the  wife,  and  the  proceedings  in  the  cause 
were  in  such  a  state,  that  his  representa- 
tive could  not  avail  himself  of  that  right 
by  the  ordinary  proceedings  to  revive  the 
suit,  he  might  well  avail  himself  of  it,  by 
original  bill,  in  the  nature  of  a  bill  of  re- 
view and  supplement;  which  is  the  precise 
course  pursued  in  this  instance,  and  a 
course  familiar  to  the  English  books  of 
practice;  and  the  necessity  of  which  has 
frequently  occurred  in  England,  in  similar 
disputes,  between  the  representatives  of  a 
deceased  husband,  and  the  wife  surviving 
him.  So  that  the  question,  whether  the 
representatives  of  S.  Gregory  could  avail 
themselves  of  the  proceedings  in  the  origi- 
nal cause,  in  aid  of  his  title,  acquired^  by 
the  possession  of  the  slaves  in  question, 
depends,  not  upon  the  question,  whether 
that  original  suit  could  be  revived  in  the 
name  of  that  representative,  but,  upon  the 
previous  question,  whether  Gregorjr  had  in 
effect  acquired  such  title.  And  if,  in  look- 
ing to  the  rights  of  the  parties,  as  they 
were  at  the  time  of  S.  Gregory's  death,  it 
should  be  thought  that  Bland's  acquies- 
cence, without  objection,  in  Gregory's  pos- 
session, during  the  life  of  Gregory,  a 
period  of  more  than  a  year,  was  not  a 
sufficient  evidence  of  his  virtual  consent 
to  the  partition  and  possession  of  the  prop- 
erty; yet,  his  after-conduct,  up  to  the  pres- 
ent time,  a  period  of  sixteen  vears,  which 
has  been  entirely  consistent  (I  speak  not 
of  his  inconsistent  and  contradictory  dec- 
larations,) with  such  a  presumed  assent^ 
and  utterly  inconsistent  with  the  preten- 
sions set  up,  but  not  pursued,  by  him, 
after  Gregory's  death,  may  well  be  re- 
sorted to  for  the  purpose  of  shewing 

372  the  quo  animo  (if  I  may  use  the  ♦ex- 
pression,) of  the  acquiescence  afore- 
said, in  Gregory's  life-time. 

If  the  rule  of  the  English  chancery, 
(founded  upon  the  mere  practice  of  the 
court,)  could  be  considered  as  the  law  of 
Virginia,  (as  to  which  I  give  no  opinion,) 
to  wit,  that  a  court  of  equity  will  not 
assist  a  husband  to  get  possession  of  his 
wife's  equitable  interests,  unless,  upon  his 
making  a  reasonable  settlement  upon  the 
wife,  I  should  think  that  the  rule  could 
have  no  effect  in  this  case,  because  the  sub- 
ject is  still  in  the  power  of  the  court,  so 
far  as  to  enable  the  court  to  make  such  a 
provision,  if  a  proper  case  were  made  for 
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that  purpose.  The  English  decisions  are 
to  this  effect:  That  if,  before  suit  brought, 
the  trustee  pays  or  delivers  to  the  hus- 
band, as  husband,  the  wife's  equitable  fund, 
the  court  cannot  reclaim  it,  or  subject  it 
in  the  hands  of  the  husband,  or  his  as- 
signee, to  the  wife's  equity.  If  the  hus- 
band, or  his  assignee,  cannot  obtain  the 
fund,  without  suit,  then  the  wife's  equity 
attaches  upon  the  property;  the  extent  of 
which  equity  depends  entirely  upon  the 
circumstances  of  the  case,  and  mav  not 
exist  at  all;  as,  if  the  husband  had  already 
made  an  equivalent  provision  for  the  wife, 
and  if  the  trustee  puts  the  husband,  as  hus- 
band, or  his  assignee,  in  possession  of  the 
fund  pending  the  suit,  the  wife's  equity 
follows  the  property  into  the  hands  of  the 
husband,  or  his  assignee.  But,  it  will  not 
divest  the  title  acquired  bv  the  possession, 
except  so  far  as  may  be  necessary  to 
charge  upon  it  a  reasonable  settlement  on 
the  wife,  or  any  legal  or  equitable  right  of 
any  other  party.  The  possession  of  the 
husband,  to  give  him  a  title,  must  be  as 
husband,  and  not  as  trustee  or  executor. 
I  need  not  refer  to  the  authorities  on 
these  points,  which  abound  in  the  English 
books;  but,  will  refer  only  to  the  case  in 
12  Vcsey,  mentioned  at  the  bar.  There  a 
trustee  held  the  fund,  the  interest  of  which 
was  payable  to  the  wife's  mother  for  life, 
and,  after  her  death,  was  to  go  to  the  wife. 
He  voluntarily  paid  the  fund  to  the  hus- 
band, who  agreed  to  pay,  and  did 
373  pay  as  long  as  "^he  lived,  the  interest 
to  the  tenant  for  life,  and  hi^  exec- 
luors  paid  the  interest  in  like  manner,  after 
his  death:  in  a  contest  between  the  wife 
surviving  and  the  representatives  of  the 
husband,  it  was  adjudged,  that  the  hus- 
band's representatives  had  a  title  to  the 
fund  in  question. 

I  think  upon  the  whole,  that  as  Gregory 
was  in  actual  possession,  claiming  in  right 
of  his  wife  that  possession,  whether  right- 
ful or  wrongful,  as  to  Bland  an<f  Ann  Mor- 
rison, vested  his  wife's  rights  in  him,  as 
between  his  representatives  and  her  hus- 
band Marks;  and  that  Gregory  and  his 
representatives,  were  entitled  to  all  the 
benefit  which  should  arise  from  such  pos- 
session; and  in  this  case,  the  title  was  ab- 
solute, until  it  was  controverted  effectu- 
ally, by  suit,  by  those  who  alone  had  a 
right  to  object  to  it. 

If  I  am  right  in  this,  then  the  original 
suit  in  the  county  court  of  Prince  George, 
and  which  abated  as  to  S.  Gregory  by  his 
death,  was  no  impediment  to  the  prosecu- 
tion of  this  suit,  since  that  suit  was  no 
longer  depending,  as  to  the  onlv  party  who 
had  a  right  to  claim  any  relief  in  it.  Nor 
was  it  necessary  that  Mrs.  Marks,  if  alive, 
or  Young  and  wife,  should  be  parties  in 
this  suit,  as  they  have  no  interest  in  the 
only  question  arising  between  the  repre- 
sentatives of  Gregory  and  Marks;  nor  can 
their  rights  be  in  any  way  affected  by  the 
division.  I  should,  therefore,  be  for  de- 
creeing the  slaves,  and  their  increase  and 
lures  to  Gregory's  administrator,  if  he 
was  a  plaintiff  in  the  cause.  But  he  is 
Jiot.  The  suit  has  never  been  ordered  to 
stand  revived  as  to  any  one;  and  the  proc- 


ess was  against,  and  not  in  favour  of 
Young,  administrator  of  Gregory.  The  de- 
cree ought  therefore  to  be  reversed,  and 
the  cause  sent  back,  that  it  may  be  prop- 
erly revived  in  the  name  of  Young,  ad- 
ministrator de  bonis  non  of  S.  Gregory, 
against  Marks's  administrator;  and  against 
Bland,  who  (although  not  a  necessary 
party,)  being  made  a  party,  ought  to  be 
paid  the  debt  and  interest,  which  he  claims 
out  of  the  property  in  litigation. 

374  ♦JUDGE  COALTER. 

It  is  admitted  on  all  hands,  that 
the  slaves  belonging  to  the  estate  of  Theo- 
dorick  Morrison,  and  which  were  in  the 
hands  of  Peter  Bland,  his  administrator, 
were  to  pass,  after  the  payment  of  his 
debts,  to  his  three  children,  subject  to  his 
widow's  life-estates  in  one-third  of  them; 
and  that,  on  the  death  of  two  of  those 
children,  she  became  entitled,  as  one  of 
their  distributees,  to  one-third  of  them,  in 
absolute  property,  the  other  two-thirds 
passing  to  the  surviving  child,  subject  to 
her  life-estate  in  one-third  of  them.  In 
this  situation,  the  slaves  being  hired  out 
by  the  administrator,  who  had  not  closed 
his  administration,  or  made  distribution 
thereof,  Mrs.  Morrison,  the  widow,  inter- 
married with  Stith  Gregory. 

Shortly  after  this  event,  to  wit,  in  De- 
cember, 1804,  a  friendlv  bill  and  answer 
were  filed  in  the  county  court  of  Prince 
George,  wherein  the  rights  above  stated 
are  alleged  in  the  bill,  and  admitted  in  the 
answer  by  Peter  Bland,  the  administrator, 
in  that  character,  and  as  guardian  ad  litem 
of  the  surviving  child,  Ann  Morrison;  and 
a  division  of  the  slaves,  according  to  the 
claim  in  the  bill,  was  agreed  to  by  the 
administrator,  on  condition,  that  the  com- 
plainants would  give  bond,  securing  to 
him  the  payment  of  1291.  5s.  6d.,  which  it 
was  alleged  was  due  to  him  from  the  fe- 
male plaintiff,  for  purchases  made  by  her 
at  the  sale  of  the  said  Morrison's  perisha- 
ble estate,  beyond  her  share  of  that  estate, 
and  would  also  give  a  refunding  bond  to 
secure  the  administrator,  agreeably  to  the 
act  of  assembly.  An  interlocutory  decree 
was  thereupon  pronounced,  appointing 
commissioners  to  divide  the  slaves  into 
three  equal  parts,  and  to  allot  one  part  to 
Gregory  and  wife,  in  absolute  property, 
and  the  remaining  two-thirds  to  the  infant, 
subject  to  dower,  which  they  were  di- 
rected first  to  allot  and  set  apart  to  the 
said  Gregory  and  wife,  in  right  of  the  wife, 
during  her  life.  And  it  was  further  de- 
creed, that  Stith  Gregory  should  give  bond 
and  security  for  the  1291.  5s.  6d.,  and  also 
a  refunding  bond. 

375  *It  appears  from  the  testimony  in 
the  cause,  and  the  answer  of  Bland 

to  another  bill  hereafter  to  be  noticed,  that 
Gregory  and  wife  resided  at  this  time  on 
a  plantation  belonging  to  the  wife;  and 
that  the  slaves,  subject  to  the  division 
aforesaid,  had  been  hired  out  by  the  ad- 
ministrator, Bland,  for  the  year  1804;  that 
they  were  brought  to  the  plantation  afore- 
said, by  Stith  Gregory,  and  were  there 
brought  before  three  of  the  commissioners, 
on  the  first  day  of  January,  1805.  Those 
commissioners  signed  a  paper  of  that  date. 
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in  which  they  state,  that  they  had,  on  that 
day,  pursuant  to  the  decree,  allotted  and 
set  apart  to  Gregory  and  wife,  one-third  of 
them,  in  absolute  property;  to  wit,  Phillis, 
and  her  five  children,  Dick,  Billy,  Tames, 
Mary,  and  Winney;  Robin,  old  Frank, 
jun'r.,  old  Peter  and  Milley;  and  had  also 
allotted  and  set  apart  to  them,  during  the 
life  of  the  wife,  one-third  of  the  residue, 
naming  them. 

The  division  being  thus  made,  the  whole 
of  the  slaves,  as  I  understand,  remained  on 
the  plantation,  in  possession  of  Gregory 
and  wife,  during  the  year  1805,  and  until 
the  death  of  Stith  Gregory,  which  hap- 
pened on  the  8th  day  of  January,  1806. 

The  commissioners  never  made  a  report 
of  their  proceedings,  probably  for  the  rea- 
sons hereafter  stated,  nor  was  any  thing 
else  done  in  this  suit,  until  the  death  of 
Stith  Gregory  as  aforesaid. 

Benjamin  Harrison,  a  witness,  says,  that 
he  was  employed  by  Stith  Gregory  as  over- 
seer, for  1806,  and  entered  into  his  service 
in  December,  1805.  He  is  asked,  if  Greg- 
ory was  then  in  possession  of  the  slaves 
allotted  to  him  in  right  of  his  wife  under 
the  decree  aforesaid,  and  whether  he  ex- 
ercised ownership  over  them.  He  says,  he 
was  in  possession  of  them,  and  said  they 
were  his  property,  and  wished  to  sell  two 
of  them,  to  wit,  Mary  and  Winney;  that 
Stith  Gregory  died  in  January,  1806,  and 
that  the  negroes  remained  on  the  planta- 
tion, during  the  year  1806,  without  interrup- 
tion. 
376  *Sylvanus  Gregory,  it  appears  ad- 

ministered on  the  estate  of  Stith 
Gregory,  but  at  what  time  is  not  shewn. 
But,  these  slaves  were  not  taken  possession 
of  by  the  administrator,  or  appraised  as  a 
part  of  his  estate,  and  this  witness  being 
asked  the  reason  why,  states,  that  Peter 
Bland  had  told  him,  that  in  his  opinion,  the 
division  was  unfair,  and  that  he  should 
move  the  court  for  a  new  division,  and  this 
the  witness  stated  to  the  appraisers. 
Whether  the  whole  of  the  slaves,  which 
were  of  the  estate  of  Theodorick  Morri- 
son, remained  on  the  plantation,  or  only 
those  allotted  to  Gregory  and  wife,  does 
not  appear.  They  were  all  there  at  the 
allotmei>(;  no  delivery  was  made  by  the 
commissioners  who  had  no  right  to  deliver 
them,  but  having  made  the  allotment,  left 
them  where  they  found  them.  There  is 
no  proof,  that  any  of  them  were  ever  taken 
possession  of  by  Bland,  after  the  allot- 
ment. On  the  death  of  Stith  Gregory, 
those  thus  allotted  to  him  and  his  wife, 
were  either  his  property,  and  ought  to 
have  been  taken  possession  of,  by  Sylva- 
nus  Gregory,  his  administrator;  or,  the 
right  to  a  fair  dividend,  as  claimed  in  the 
bill  aforesaid,  or  a  confirmation  of  that 
already  made,  survived  to  the  wife,  such 
survivorship  not  being  taken  away  by  the 
decree  and  proceedings  aforesaid,  or  that 
right  passed  to  the  administrator  of  Greg- 
ory. It  is  stated  in  the  answer  of  Marks 
in  this  suit,  that  this  right  was  claimed  by, 
and  in  behalf  of  the  wife;  and  that  even  the 
present  complainant,  Harrison,  then  act- 
ing as  her  agent,  claimed  them  as  her's, 
and  hired  them  out  for  her  benefit;  and  a 


witness,  Alfred  Wilkens,  proves,  that  in 
1808,  he  hired  one  of  them  from  complain- 
ant, as  agent  of  Mrs.  Gregory,  and  gave 
his  bond  to  her. 

Thus  situated,  the  wife  claiming  by  sur- 
vivorship against  the  administrator  of  the 
husband,  they  continued  until  June,  1807, 
when  Sylvanus  Gregory,  administrator  of 
Stith  Gregory,  filed  his  bill  in  the  county 
court  of  Prince  George,  in  which  he 
refers  to  the  proceedings  in  the  suit 

377  *by  Gregory  and  wife  aforesaid;  al- 
leges, that  the  report  had  been  signed 

by  the  commissioners,  but  that  Stith  Greg- 
ory had  died  before  it  was  returned  and 
confirmed;  and  prays,  that  it  may  now  be 
received  and  confirmed  in  the  same  man- 
ner, and  have  the  same  validity,  as  if  it 
had  been  done  in  the  life-time  of  said  Greg- 
cry,  &c.;  thus  claiming  the  right  to  the 
slaves  so  allotted,  as  part  of  the  estate  of 
his  intestate.  This  report,  which  the  com- 
missioners never  had  returned  in  the  suit 
to  which  it  belonged,  and  which  suit  was 
then  depending,  not  having  even  virtually 
abated  by  the  death  of  the  husband,  unless 
this  claim  of  the  administrator  is  well 
founded,  is  made  an  exhibit  with  this  bill, 
having  been  obtained,  whether  properly 
or  not,  may  perhaps  be  worthy  of  consid- 
eration, from  that  commissioner  who  had 
the  custody  of  it. 

To  this  bill,  the  administrator,  Bland, 
and  Mary  Gregory,  the  widow,  are  the 
only  defendants. 

There  is  no  allegation  in  this  bill,  that 
possession  had  been  delivered  to  Stith 
Gregory,  evcept  that  it  states  that  the  com- 
missioners proceeded  to  make  distribution 
as  directed  by  the  decree.  It  is  filed  solely 
on  the  ground,  that  the  report  ought  now 
to  be  received  and  confirmed  in  this  suit, 
so  as  to  have  the  same  effect  as  if  Gregory 
was  alive.  It  is,  therefore,  a  bill  brought 
simply  <o  carry  into  effect  an  interlocutory 
decree  made  in  the  other  suit,  on  the 
ground,  tflat  the  husband's  rights  having 
attached  to  the  subject,  his  rights,  and  not 
those  of  the  wife,  were  now  to  be  enforced; 
and,  consequently,  that  the  suit,  by  hus- 
band and  wife,  must  be  considered  as 
abated,  there  being  no  right  surviving  to 
her  which  could  continue  its  existence  as 
to  her. 

Had  the  right,  and  consequently  the  suit, 
survived  to  the  wife,  the  report  ought  to 
have  been  returned  by  the  commissioners 
in  that  suit,  to  be  excepted  to,  confirmed, 
or  rejected,  and  another  division  ordered, 
as  to  the  court  might  seem  proper;  and 
even  if  a  just  division  was  made,  it  would 
only    be    confirmed,    and    possession 

378  delivered,  so  *as  to  divest  the  pos- 
session and  title  of  the  administra- 
tor, on  his  getting  the  bonds  directed  to 
be  given  in  the  decree.  Even  had  the  re- 
port been  returned  by  the  commissioners, 
either  before  or  after  the  death  of  Stith 
Gregory,  and  filed  in  that  cause,  shewing 
that  they  had  finally  decided  the  matter 
confided  to  them,  it  would  not  have  been 
confirmed,  and  possession  delivered,  until 
the  bonds  were  given;  but,  in  reality,  no 
report  has  ever  been  returned,  and  perhaps 
never  finally  agreed  on  by  the  commission- 
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ers;  and,  until  returned,  I  apprehend,  can- 
not be  considered  as  a  report  made,  to 
any  court;  so  that  it  may  be  well  ques- 
liancd,  whether  the  suit  of  Gregory  and 
wife  is  to  be  considered  as  standing  in  any 
other  or  better  plight  than  it  stood,  when 
the  interlocutory  decree  was  pronounced, 
and  as  if  no  division  had  been  attempted 
by  the  commissioners. 

To  this  bill,  however,  filed  by  the  admin- 
istrator of  Stith  Gregory,  as  aforesaid, 
without  ever  making  the  infant  distributee 
a  party,  but  considering  the  allotment  final 
as  to  her,  Bland,  the  administrator  of  Mor- 
rison, and  who  was  guardian  ad  litem  of 
that  infant,  in  the  suit  by  Gregory  and  wife, 
answers.  He  says,  that  the  division  al- 
leged to  be  made  by  the  commissioners, 
ought  not  to  be  established.  1.  Because, 
neither  the  bond  to  secure  to  him  the  1291. 
5s.  6d.,  nor  the  refunding  bond,  had  ever 
been  executed  to  him  by  Stith  Gregory; 
and  which  1291.  5s.  6d.,  is  now  necessary 
to  pay  debts  and  charges.  2.  That  he  had 
hired  out  the  slaves;  and  that  a  few  days 
before  the  year  expired,  Stith  Gregory, 
without  his  knowledge,  unlawfully  pos- 
sessed himself  of  them,  and  had  them  di- 
vided, in  an  unjust  manner,  in  his  absence, 
and  without  notice  to  him,  having  the 
prime  and  most  valuable  slaves  assigned 
to  his  wife:  that  he  would  have  filed  his 
exceptions  sooner,  but  the  report  never 
was  returned,  and  he  never  had  a  view  of 
it  until  the  day  before  his  answer,  viz: 
21st  September,  1807:  And  the  commis- 
sioners, being  long  before  apprised 
279  of  his  objections,  had  probably  *held 
it  up  for  consideration,  and  to  give 
him  an  opportunity  to  be  heard.  That, 
since  the  interlocutory  decree  was  entered, 
claims  have  come  against  him,  as  adminis- 
trator of  Morrison;  which,  if  supported, 
will  make  it  necessary  for  him  to  hold  on 
upon  the  slaves;  and,  therefore,  they  ought 
not  to  go  to  the  creditors  of  Stith  Gregory. 
He  also  submits,  whether  the  infant,  Ann 
Morrison,  ought  not  to  be  a  party. 

In  June,  1808,  Mary  Gregory,  the  widow, 
files  her  answer.  Being  not  so  well  in- 
formed on  the  subject  of  controversy  as 
Peter  Bland,  she  refers  to  his  answer  as  a 
part  of  her's.  She  insists  upon  her  absolute 
right  in  the  slaves,  after  the  debts  of  her 
first  husband,  Morrison,  are  fully  dis- 
charged; and  that  Stith  Gregory,  in  his 
life-time,  never  considered  any  legal  divi- 
sion had  taken  place. 

Some  of  the  commissioners  are  exam- 
ined in  this  case,  who  say  they  do  not  know 
that  Bland  had  notice  when  the  division 
was  made;  that  he  was  not  present,  and 
that  they  never  returned  their  report.  One 
of  them  saw  it  in  possession  of  Sylvanus 
Gregory,  the   administrator. 

Sylvanus  Gregory  died  in  July,  1810,  and 
of  course  this  suit  abated. 

In  May,  1811,  Wm.  Harrison  is  appointed 
guardian  of  Ann  Morrison.     In  September, 

1811,  Wm.  Harrison,  I  presume  the  same 
man,  takes  administration  de  bonis  non  of 
the  estate  of  Stith  Gregory.    And,  in  May, 

1812,  instead  of  reviving  the  suit  last  men- 
tioned, he  institutes  this  one  in  the  chan- 
cery court  of  Richmond,  against  Nathaniel 


Marks,  administrator  of  John  Marks,  and 
Peter  Bland.  In  his  bill,  he  takes  no  notice 
of  the  suit  brought  by  Sylvanus  Gregory, 
as  aforesaid.  He  sets  out  the  friendly  bill, 
answer,  &c.  in  the  case  of  Stith  Greg[ory 
and  wife.  He  alleges,  that  the  commission- 
ers allotted  the  negroes,  as  directed  by 
the  decree,  and  actually  delivered  the  share 
allotted  to  Mrs.  Gregory,  to  her  husband, 
who  continued  in  possession  for  eighteen 
months:  that,  after  his  death,  Mary,  his 
widow,       intermarried      with      John 

380  Marks,  and  ^though  a  marriage  set- 
tlement   had    been    made     between 

them,  renouncing,  by  him,  all  title  to  her 
estate,  yet,  he  had  got  up  that  paper  and 
destroyed  it,  and  set  up  a  claim  to  the 
negroes  allotted  to  her,  as  her  absolute 
property:  that,  as  the  division  was  a  fair 
and  proper  one,  and  was  prevented  from 
being  confirmed  by  the  omission  or  care- 
lessness of  the  commissioners,  in  not  re- 
turning their  report,  and  as  they  had  de- 
livered the  slaves  to  Stith  Gregory,  and  as 
the  claim  of  Marks  is  out  of  the  question, 
not  only  because  of  the  marriage  agree- 
ment, but  because  the  report  of  the  com- 
missioners, if  at  all  effectual,  vested  the 
property  in  Stith  Gregory,  he  prays  that  an 
attested  copy  of  that  report  may  be  received, 
and  established  in  like  manner,  as  if  it  had 
been  confirmed  in  Stith  Gregory's  life-time. 
He  makes  Ann  Morrison  also  a  party,  if 
the  court  thinks  her  a  necessary  party; 
prays  for  a  discovery  of  the  issue  of  the 
slaves,  a  delivery  of  them  by  Edward 
Marks,  administrator  de  bonis  non  of  John 
Marks,  Nathaniel  having  died  before  fil- 
ing the  bill,  and  an  account  of  hires,  &c. 

It  is  not  stated,  whether  Mary,  the  wife 
of  John  Marks,  formerly  Mary  Gregory,sur- 
vived  her  last  husband,  or  not,  or  whether 
she  is  now  alive,  or  whether  she  left  chil- 
dren, either  by  Marks  or  Gregory.  Nei- 
ther she  nor  they,  if  alive,  are  made 
defendants. 

This  bill  claims,  that  the  commissioners 
allotted,  in  absolute  right,  Phillis,  and  her 
five  children,  Dick,  Billy,  James,  Mary,  and 
Winney;  old  Frank,  old  Peter,  and  Milly 
But  the  commissioners'  report  mentions 
Robin:  whether  he  afterwards  died,  and 
when,  or  whether  this  is  a  mistake  in  the 
report,  does  not  appear;  nor  is  there  any 
thing  stated  on  that  subject.  It  is  probable, 
he  died  after  the  alleged  division. 

Edward  Marks,  administrator  de  bonis 
non  of  John  Maries,  demurs  to  the  bill,  be- 
cause there  is  a  clear  remedy  at  law.  He 
also  relies,  on  the  act  of  limitations;  and, 
for  further  answer,  says,  that  there 

381  was    a   marriage    settlement,   *as   al- 
leged  in   the   bill;    does   not   believe 

the  slaves  were  delivered  by  the  commis- 
sioners, or  they  would  have  been  taken 
possession  of  by  the  administrator  of  Stith 
Gregory,  whereas  they  were  retained  by  his 
widow:  submits,  whether  the  court  will 
take  jurisdiction  of  a  cause  which  is  depend- 
ing in  an  inferior  court,  of  competent  juris- 
diction; and  that  any  person  claiming  bene- 
fit under  the  interlocutory  decree  of  Prince 
George  court,  ought  to  resort  to  that  court: 
believes,  that  Peter  Bland  withheld  his 
consent   to   the   delivery   of   the    slaves   to 
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Stith  Gregory,  until  a  refunding  bond  was 
given,  which  has  never  been  given;  and 
that  the  commissioners,  therefore,  refused 
to  deliver  them:  that,  from  the  death  of 
Stith  Gregory,  until  the  intermarriage  of 
his  widow  with  John  Marks,  the  complain- 
ant, as  agent  for  Mrs.  Gregory"?  always 
claimed  the  slaves  as  her  absolute  prop- 
erty, and  constantly  hired  them  out  for  her 
benefit.  In  an  amended  answer,  he  states 
that  the  marriage  contract  is  found.  That 
contract  is  filed,  and  bears  date  in  Octo- 
ber, 1809;  speaks  of  a  marriage  about  to 
take  place:  that  she  is  possessed,  in  her 
own  right,  of  a  number  of  slaves,  as  by  the 
list  annexed,  (there  is  no  such  list,)  and 
that  a  portion  of  them,  notwithstanding 
the  marriage,  is  to  be,  and  remain  her  prop- 
erty, and  to  be  disposed  of  as  she  thinks 
proper;  others  to  be  for  their  joint  bene- 
fit during  life,  and  then  to  be  his  property. 
She  then  conveys  to  Edward  Marks  and 
Nathaniel  Marks  the  following  negroes: 
Phillis,  Dick,  Billy,  Milly,  Winney,  and 
Sally,  and  their  increase,  &c.  (five  of  whom 
are  the  same  names  mentioned  in  the  com- 
missioners' report,  and  are  probably  the 
same  slaves,  and  Sally  may  be  a  child  of 
one  of  them.)  They  are  to  be  held  in  trust 
for  husband  and  wife,  during  their  lives, 
and  then  one  moiety  of  them  as  she  shall 
appoint  by  will  or  deed;  and,  in  default 
thereof,  to  her  children,  in  equal  portions, 
and  the  other  moiety  to  his  children,  in 
equal  portions.     Now,  if  these  slaves  were 

her's,  and  if  she  is  alive,  she  has  the 
382      use  of  them:  if  dead,  and  she  *left 

children  by  Stith  Gregory,  or  Marks, 
or  both,  those  children,  together  with  her 
daughter,  Ann,  by  Morrison,  have  a  claim 
under  the  contract,  and  are,  therefore,  in- 
terested in  settling  this  question,  whether 
the  property  was  her's,  or  not;  and  yet, 
neither  she,  if  alive,  nor  her  trustees,  or 
her  children,  by  Gregory  or  Marks,*  are 
parties  to  this  suit.  Her  children,  if  any, 
by  Stith  Gregory,  may  be  interested,  if  he 
did  not  die  much  in  debt,  that  the  whole 
slaves  should  go  to  his  administrator,  as 
that  in  fact  would  be  giving  them  the 
slaves;  but,  otherwise,  if  they  would  be 
taken  to  pay  his  debts.  How  this  is,  or 
v/liat  claim  they  will  make,  we  know  not. 
Ann  Morrison  intermarried  with  James 
Young;  and  he  and  his  wife  file  their  an- 
swer. They  object  to  the  division,  as  be- 
ing without  authority,  or  consent.  They 
submit,  whether  the  proceedings  in  the 
&uit  referred  to  in  the  bill  can  be  of  any 
validity,  and  whether  the  interlocutory  de- 
cree is  binding,  as  they  conceive  it  was 
made  without  authority,  or  consent.  Thej' 
consider  themselves  materially  interested 
in  the  decision,  and  expect  their  rights  to 
be  protected.  They  state  that  a  marriage 
settlement  was  made  by  Marks;  and  con- 
ceive it  was  made  as  well  for  the  benefit 
of  the  said  Ann,  as  for  the  other  daughter 
of  Mary  Gregory,  (so  it  would  seem  she 
probably  has  a  daughter  by  Gregory.; 
The  respondent,  Ann,  says  she  is  still  under 
age.  They  blame  Bland,  as  administrator, 
for  not  rendering  any  account,  or  making 
any  settlement  of  the  estate,  and  for  suf- 
fering the  slaves  to  be  divided  in  an  un- 


usual manner,  and  to  go  out  of  his 
possession,  without  endeavoring  to  prevent 
it,  into  the  possession  of  those  indebted  to 
the  estate,  without  taking  from  them  any 
security,  &c. 

This  answer  is  sworn  to  in  October, 
1816,  in  Petersburg,  though  they  say  they 
reside  in  North  Carolina. 

There  is  a  paper  thrown  in,  but  without 
date,  by  A.  B.  Spooner,  attorney  for  Younj? 
and  wife,  in  which  they  waive  any  benefit 
from  the  decision  in  this  cause,  pro- 
ves vided,  *the  division  made  by  the 
commissioners  be  confirmed.  Is  it 
competent  for  an  attorney  to  waive  or  re- 
lease the  interest  of  his  clients,  insisted 
upon  in  their  answer,  more  especially  of 
a  feme  covert,  and  she  an  infant  ?(b)  Can 
this  paper,  therefore,  be  noticed? 

Peter  Bland,  the  administrator  of  Mor- 
rison, answers  this  bill.  He  admits  the 
proceedings  in  the  suit  of  Stith  Gregory 
and  wife,  says  now  he  believes  the  division 
was  fair  and  equal,  though  made  in  his 
absence;  and,  therefore,  waives  every  ex- 
ception, which  he  might  otherwise  have 
thought  it  his  duty  to  make;  nor  does  he 
think  it  material,  that  it  was  not  returned 
in  the  life-time  of  Stith  Gregory;  but  says, 
that  the  terms  on  which  he,  as  administra- 
tor, agreed  to  the  division,  were,  that  he 
was  to  be  paid  about  1291.  5s.  6d.,  of  which 
no  part  has  been  paid;  and  this  was  made 
a  condition  in  the  decree,  and  he  insists 
on  the  payment  of  this  sum,  with  interest, 
or  that  a  sufficient  number  of  the  slaves, 
be  sold  to  pay  it.  On  this  payment  being 
made,  he  has  no  objection,  as  far  as  he  is 
concerned,  to  the  prayer  of  the  bill,  but 
not  otherwise,  because  it  would  be  unjust 
to  give  the  plaintiff  the  benefit  of  a  de- 
cree, without  performing  the  just  condi- 
tions on  which  alone  that  decree  was  ren- 
dered. 

This  answer  is  sworn  to  the  13th  Janu- 
ary, 1815. 

William  H.  Harrison,  a  witness  in  this 
case,  proves,  that  the  report  of  the  com- 
missioners was  filed  with  the  bill  of  Sylva- 
nus  Gregory. 

James  Dunn,  one  of  the  commissioners, 
says,  that  to  the  best  of  his  knowledge, 
Phillis  and  her  five  children,  Dick,  Billy, 
James,  Mary,  and  Winney,  old  Frank,  old 
Peter,  and  Milly,  were  allotted  to  Stith 
Gregory  and  wife,  as  their  absolute  prop- 
erty, and  were  left  in  his  possession,  and 
remained  in  his  possession  sixteen  or 
eighteen  months,  (but  it  is  proved  that  he 
died  about  a  year  after,)  and  until  his 
death,  were  considered  as  his  property: 
(Robin  is  omitted  by  him,  and  his 
384  name  is  in  the  *report:)  That  the 
division  was  made  on  the  plantation, 
where  Morrison  died,  and  where  Gregory 
and  wife  lived,  and  that  no  possession  was 
given  to  Gregory  by  the  commissioners. 
In  May,  1817,  the  suit  abated  by  plaintiffs 
death;  and  at  November  rules  1817,  was 
dismissed,  as  to  James  Young,  and  Ann 
his  wife,  as  defendants,  and  scire  facias 
awarded  to  revive  against  James  Young, 
administrator  de  bonis  non  of  Stith  Greg- 
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ory.  1  presume  is  was  intended  to  revive 
it  in  his  name.  There  is  no  order  to  revive 
the  suit  in  the  name  of  Young,  nor  any 
proceeding  after  he  is  recognised  as  the 
administrator  de  bonis  non  of  Stith  Greg- 
CT}',  except  the  taking  of  Dunn's  deposi- 
tion. 

The  parties  named  in  the  caption  of  the 
decree  when  the  cause  was  finally  heard, 
were  James  Young,  administrator,  &c.  of 
Stith  Gregory,  plaintiff,  against  Edward 
Marks,  administrator,  &c.,  and  Peter  Bland; 
but  in  fact,  there  was  no  plaintiff,  and  the 
suit  had  never  been  revived. 

This  case,  then,  presents  this  extraor- 
dinary spectacle.  On  the  death,  of  Stith 
Gregory,  and  for  a  long  time  after,  the 
right  in  her  portion  of  those  slaves  was 
claimed  by  the  widow  as  surviving  to  her. 
That  claim  was  asserted,  on  her  behalf  by 
Harrison,  who  hired  them  out  as  her's. 
It  was  asserted  by  Bland,  the  administra- 
tor of  her  former  husband,  and  guardian  ad 
litem  of  his  infant.  It  was  also  asserted 
by  Young  and  this  same  infant,  his  wife, 
co-distributees  with  her;  and  yet  this  same 
Harrison,  as  administrator  de  bonis  non 
of  Stith  Gregory,  filed  this  bill  to  disaffirm 
ktT  rights.  Bland  contradicts  his  former 
answer,  and  is  willing  to  surrender  her 
nghts,  if  he  himself  is  made  safe,  but  not 
otherwise;  still  insisting  on  the  invalidity 
of  the  proceedings,  as  to  himself  and 
Young,  is  now  actually  the  plaintiff,  though 
not  regularly  so,  asserting  a  claim  against 
the  alleged  interest  of  himself  and  wife,  in 
their  answer  in  this  suit,  which  in  fact,  is 
dismissed  at  rules  as  to  them,  not  by  order 
of  the  court,  so  that  that  interest  is  not 
now  before  the  court.  It  may  be, 
385  that  *Mrs.  Marks  is  dead,  and  that 
she  left  no  children  by  her  last  hus- 
band, who  are  interested  in  asserting  her 
rights,  or  their  own,  under  the  marriage 
contract;  and  that  her  only  children  may 
be  Mrs.  Young,  and  a  daughter  by  Greg- 
ory, and  that  by  some  arrangement  between 
them,  it  may  be  now  most  to  their  inter- 
est, that  the  administrator  of  Gregory 
should  recover;  but  this  court  cannot  enter 
into  views  of  this  kind,  if  they  exist.  We 
must  take  up  the  subject  at  the  death  oi 
Stith  Gregory.  If  the  property  was  so 
reduced  to  possession  by  him,  that  no 
right  survived  to  his  wife,  the  case  is  at. 
an  end.  The  affirmative  of  this  proposition, 
however,  it  appears  to  me,  cannot  be  de- 
rided in  the  situation  in  which  the  cause 
now  stands,  as  to  parties.  If  the  negative 
of  it,  however,  can  be  maintained,  it  is  not 
necessary  to  enquire  as  to  other  parties,  as 
in  no  event  can  the  plaintiff  prevail. 

On  the  marriage  of  Mary  Morrison  with 
Stith  Gregory,  her  rights  in  the  slaves  of 
her  first  husband  were  those  stated  in  the 
bill  filed  in  Prince  George  court;  and  we 
must  enquire  into  the  effect  of  the  pro- 
ceedings in  that  court,  on  those  rights. 

The  courts  of  equity  in  England,  have 
adopted  a  course  of  decision  in  regard  to 
the  equitable  interests  of  femes  covert,  by 
directing  settlements  to  be  made  by  the 
husband,  which,  as  yet,  have  never  been 
acted  upon  by  our  courts.     Whether  they 


ever  will  be,  is  not  for  me  to  say  at  pres- 
ent; if  it  is,  or  may  be  a  legitimate  and 
proper  course  of  decision,  we  ought  to  do 
nothing  that  may  impair  it.  It  is  not  nec- 
essary, however,  to  resort  to  the  principle 
in  question,  in  the. present  case,  although 
that  principle  will  tend  to  explain  some  of 
the  cases  referred  to,  in  the  argument. 
Thus,  in  a  short  case  in  3  Br.  C.  R.  362,  it 
is  said,  that  if  mone^  be  ordered  to  be  paid 
to  the  husband  in  right  of  his  wife,  and  he 
dies  before  payment,  it  will  be  ordered  to 
be  paid  to  his  executor.  This,  I  apprehend, 
was  a  case  similar  to  that  in  4  Ves.  15, 
in  which  it  is  said,  that  if  a  settlement 
is  reported,  approved  and  ordered 
386  by  the  *<:ourt,  it  ought  perhaps  to 
be  binding,  notwithstanding  the 
death  of  either,  party,  before  it  is  carried 
into  effect;  but,  it  is  there  expressly  laid 
down,  that,  if  it  has  not  been  approved, 
the  right  survives  to  her.  Or,  this  case 
may  have  been  one,  arising  under  the  doc- 
trine laid  down  in  2  Ves.  senr.  677,  where 
it  is  said,  that  if  the  action  vests  after  mar- 
riage, the  husband  may  dissent  to  the 
wife's  interest,  and  recover  in  his  own 
name;  and  suph  recovery,  is  equal  to  re- 
ducing to  possession.  But,  there  the  gen- 
eral doctrine  is  also  explicitly  stated,  that 
if  in  such  case,  he  sues  in  the  name  of  hus- 
band and  wife,  the  judgment  will  be,  that 
both  recover,  and  then  the  surviving  wife, 
and  not  the  executor  of  the  husband,  shall 
have  the  scire  facias  on  the  judgment. 

The  general  doctrine  is  also  laid  down 
in  Co.  Litt.  351,  in  the  note,  that  if  Baron 
and  feme  have  a  decree  for  money  in  the 
right  of  the  wife,  and  then  the  Baron  dies, 
the  benefit  of  the  decree  belongs  to  the 
feme,  and  not  to  the  executor  of  the  hus- 
band. 

From  all  this,  it  results,  that  where 
there  is  a  suit,  by  husband  and  wife,  in 
right  of  the  wife,  even  if  there  is  a  judg- 
ment or  decree,  but  the  money  or  thing 
not  received  under  it,  it  survives  to  the 
wife,  except,  in  England,  where  the  hus- 
band may  have  been  delayed  by  reports, 
&c.  As  to  settlements,  if  those  arrange- 
ments are  approved,  they  then  assume 
something  of  the  nature  of  contracts,  the 
wife  is  generally  examined  by  the  chan- 
cellor, and  they  are  afterwards  confirmed 
in  favor  of  the  husband.  But,  when  there 
is  no  final  judgment  or  decree,  the  wife  is 
not  even  put  to  her  scire  facias,  or  new 
suit;  for,  the  suit  docs  not  abate  by  the 
death  of  the  husband.  But,  it  may  be  said, 
that  the  property  being  left  in  possession 
of  the  husband,  as  aforesaid,  tnis  either 
actually  or  virtually  abated  the  suit  as  to 
both,  on  the  death  of  the  husband:  that,  if 
it  was  not  actually  abated  as  to  the  wife, 
and  she  had  gone  on  to  have  the  division 
confirmed,  or  to  have  had  a  new  one  made, 
(which  must  necessarily  have  been 
387  the  result,  ♦on  an  exception  by 
Bland,  as  administrator  and  guard- 
ian ad  litem,  stating  that  he  had  no  notice 
of  the  division,  and  that  it  was  ex-parte  and 
unequal,)  yet  the  executor  of  the  husband 
could  have  filed  his  bill  to  prevent  the 
widow  from  going  on  with  the  suit,  or  to 
have  the  benefit  of  the  decree  that  might 
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be  made  in  it,  in  the  same  manner  as  if 
the  husband  were  alive. 

I  doubt  exceedingly,  whether  this  could 
have  been  done.  I  think  certainly  it  could 
not,  according  to  the  course  of  decision  in 
Enjgland. 

The  general  doctrine  laid  down  in  4 
Ves.  19,  is,  that  an  assignment,  even  by 
the  husband,  of  the  wife's  equitable  inter- 
est (which  is  one  mode  by  which  he  may 
reduce  her  legal  rights  to  possession,)  will 
not  bar  the  equity  of  the  wife.  It  would 
be  strange  if  it  did,  since  the  decisions  at 
law,  that  the  husband  cannot  maintain  an 
action  there  for  a  legacy  due  to  his  wife, 
for  that  would  totally  defeat  the  wife's 
equity;  an  assignment,  therefore,  of  such 
equity,  will  not  put  the  assignor  in  a  better 
situation  than  the  husband  is  in  at  law. 
It  must,  of  course,  survive  entire  to  her. 
But,  the  possession  in  this  case  was  at 
most  a  social  possession,  even  if  only  those 
slaves  set  apart  for  the  wife  remained  in 
his  possession;  for,  until  the  final  decree 
produced  a  severance,  he  could  not  claim 
fcny  individual  slave  as  the  property  of  his 
wife.  Suppose  any  of  them  had  died,  ei- 
ther of  those  allotted  to  the  wife  or  the 
child,  after  the  alleged  division,  and  before 
it  was  confirmed,  must  there  not  have  been 
a  new  division,  so  as  to  make  the  division 
just  at  the  time  the  decree  was  made,  and 
the  title  vested?  This  probably  happened 
as  to  Robin.  It  must  also  be  considered 
a  fiduciary  possession;  otherwise,  it  would 
be  a  fraud  on  the  decree,  and  on  the  ad- 
ministrator, whose  title  and  possession 
were  not  divested  by  this  proceeding.  He 
was  to  be  secured  in  a  large  sum  of  money, 
and  to  be  further  indemnified,  before  he 
would  assent  to  part  with  his  possession, 
and  before  he  could  be  deprived  of  it 
388  even  by  the  court;  and  he  even  *now 
claims  to  hold  on  upon  them.  He 
could  have  sold  them  for  payment  of  debts, 
and  the  purchaser  would  have  held  a  good 
title,  and  the  court  would  have  enjoined 
the  husband,  if  he  had  attempted  to  pre- 
vent such  sale.  But  it  would  have  been  far 
otherwise,  if  the  husband  had  acquired 
title  in  the  property,  by  the  voluntary  sur- 
render or  distribution  thereof  by  the  ad- 
ministrator; or,  if  they  had  been  vested  in 
him  by  the  final  decree,  on  his  giving  the 
bonds  required. 

In  these  cases,  the  administrator  could 
not  sell  the  property  itself,  his  title  being 
gone,  but  he  must  resort  to  the  husband 
for  indemnity,  in  case  of  after-debts,  &c. 
The  title,  then,  was  not  in  the  husband, 
but  in  the  administrator,  (I  apprehend  it 
could  not  be  in  both,)  and  unless  the  court 
would  permit  the  proceedings  of  the  hus- 
band, under  their  decree,  to  operate  a  fraud 
on  that  decree,  and  on  the  administrator, 
his  possession  must  be  considered  the  pos- 
session of  the  administrator,  or  of  the 
commissioners,  until  final  decree,  and  bonds 
given.  It  may  be  said,  that  Bland,  the  ad- 
ministrator, did  not  make  fresh  pursuit 
and  claim,  and,  therefore,  waived  his  right: 
When  he  made  known  his  dissent  to  the 
division,  does  not  appear,  probably  very 
soon,  as  otherwise  the  report  would  have 
been  returned;  but  the  property  was  in  the 


custody  of  the  law,  his  title  could  not  be 
affected  by  the  proceedings  of  the  commis- 
sioners, or  Gregory  under  the  decree,  and 
no  one  pretended  to  interfere  with  the 
property,  except  under  the  decree,  and 
subject  to  it.  Indeed,  never  having  seen 
the  report,  he  might  well  have  thought  it 
improper  to  interfere,  until  it  was  re- 
turned to  court;  and  as  he  has,  at  all  times, 
insisted  on  the  payment  of  the  money  due 
to  him,  and  as  about  this  time,  other 
claims  were  coming  against  the  estate,  his 
willingness  that  the  title  should  pass  from 
him,  before  these  matters  were  provided 
for,  can  be  presumed.  Suppose  the  hus- 
band had,  on  the  next  day  after  this  al- 
leged division,  dismissed  the  suit,  and  sold 
the  slaves,  would  the  purchaser  have 

389  taken  a  title  in  them  as  *the  wife's 
property    reduced    to    possession   by 

him?  I  think  not,  but  that  the  administra- 
tor could  have  recovered  them  from  the 
purchaser,  and  then,  on  the  death  of  the 
husband,  nothing  further  being  done,  they 
would  surely  have  survived  to  the  wife. 
If  the  division,  and  retaining  the  posses- 
sion after  it,  did  not  instantly  vest  the  title 
in  the  husband,  but  was  then  in  the  admin- 
istrator, for  the  purposes  of  paying  debts, 
and  distribution,  when  did  it  vest  in  the 
husband?  And  even,  if  he  had  dismissed 
the  suit  as  aforesaid,  or  had  never  brought 
one,  but  had  got  possession  of  all  the 
slaves,  as  husband,  would  this  vest  a  title 
in  him?  For^  although  the  wife  had  an 
interest  in  the  whole  of  them,  yet  until  a 
division  was  made,  she  had  no  right  to 
any  individual  or  individuals  of  them;  how 
then  could  the  husband  reduce  to  posses- 
sion as  her  property,  any  particular  portion 
of  them?  Had  they  all  been  delivered 
over  to  him  by  the  administrator,  to  hold 
them  on  behalf  of  his  wife,  and  her  child, 
to  whom  they  belonged,  the  administrator 
thereby  divesting  his  title,  yet  in  this  case, 
he  would  hold  no  particular  portion  of 
them  as  her's,  which  he  could  sell,  and  I 
doubt  whether  in  this  case  he  could  bring 
a  suit  in  his  own  name,  without  joining 
his  wife,  for  a  division:  if  he  could  not,  and 
I  can  find  no  case  justifying  an  opinion 
that  he  could,  then  certainly  his  executor 
icould  not.  But  if  he  could,  that  is  a  very 
different  case  from  the  one  before  us. 

Here  the  suit  is  to  get  possession,  and 
to  get  it  in  severalty,  and  he  dies  before 
they  are  severed.  His  rights  must  be  con- 
sidered as  at  the  time  of  his  death;  they 
cannot  become  stronger  by  posterior  acts 
of- any  of  the  parties.  If  the  right  and  suit 
survived  to  the  wife,  she  had  a  right  to  a 
final  division  and  allotment  to  her  as  sur- 
vivor: if  she  and  her  daughter  agreed  to 
let  the  former  allotment  stand,  or  if  she 
held  that  portion  allotted  to  her,  until  her 
daughter  came  of  age,  or  some  other  di- 
vision was  demanded,  it  does  not  follow 
that  she  is  to  be  considered  as  claiming 
under     her     husband.      Her     claim 

390  *to  them  as  her  property,  surviving 
to  her,  was  at  all  times  asserted  from 

the  moment  she  could  make  such  claim, 
and  she  cannot  be  deprived  of  that  title, 
by  her  daughter's  failing  to  assert  a  right 
to  any  other  division,  or  now  abandoning 
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her  right  to  it.  This  abandonment,  too,  if 
the  attorney  could  make  it,  is  only  made 
on  condition,  that  the  division  in  question 
should  stand,  so  as  to  enure  to  Stith  Greg- 
ory's administrator.  It  is  in  these  words: 
*The  defendant  Young,  and  wife,  waive 
all  benefit  to  be  derived  from' the  decision 
of  this  case,  provided,  the  division  made 
by  the  commissioners,  shall  be  decreed  to 
stand,  and  be  binding.  It  is  not  their  de- 
sire  to  dispute  the  right  of  Stith  Gregory 
to  the  slaves  which  he  had  in  possession." 
Signed  by  their  attorney. 

Can  this  conditional  abandonment  vary 
the  rights  of  the  parties,  as  they  stood  at 
the  death  of  Stith  Gregory?  Suppose  that 
abandonment  had  not  been  made,  could 
we  say  that  this  division,  made  ex-parte, 
?nd  never  returned,  must  stand  good 
against  one  who  is  not  only  an  infant,  but 
a  feme  covert?  and  if  htis  court  shall  not 
think  proper  to  decree  according  to  the 
terms  stipulated  for  in  this  paper,  what  is 
to  become  of  the  rights  of  this  party,  and 
how  is  she  again  to  be  brought  into  court? 
Can  the  abandonment  of  the  rights  of  the 
wife  by  the  administrator,  although  for- 
merly asserted  in  her  favor,  change  the 
nature  of  those  rights?  But,  even  he  too 
abandons  them,  only  on  proviso  that  he 
can  be  secure  himself.  This  strange  shift- 
ing of  the  scenes,  I  perhaps  might  account 
for,  were  I  behind  them.  It  may  be,  that 
there  is  some  apprehension  tnat  the  cred- 
itors of  Marks,  in  consequence  of  the  mar- 
riage settlement  not  being  recorded,  may 
take  the  property;  or,  that  if  Gregory's  ad- 
ministrator recovers,  a  division  may  take 
place,  between  his  daughter,  and  Ann 
Young,  more  advantageous  to  them  than 
they  can  expect,  under  the  marriage  agree- 
ment; but,  how  Gregory's  creditors  can 
recover,  until  all  parties  claiming  under 
that  agreement,    are    before   the    court,    I 

confess  I  cannot  see. 
391         *If,  upon  the  filing  of  the  bill  of 

Sylvanus  Gregory,  and  the  answers 
thereto,  the  court  had  taken  up  the  original 
cause  to  which  they  referred,  and  had  set 
aside  the  report,  as  being  made  ex-parte, 
and  without  notice,  had  re-committed  the 
division  to  the  same,  or  a  new  set  of  com- 
missioners, and  had  finally  made  division 
between  the  mother  and  daughter,  upon  the 
mother  securing  the  debt  due  from  her  to 
the  administrator,  Bland,  &c.,  and  had  dis- 
missed the  bill  of  Gregory's  administrator, 
ought  such  decree  to  have  been  reversed 
here?  I  think  not;  or,  if  that  suit  had  been 
revived  by  the  administrator  de  bonis  non; 
as  would  have  been  the  regular  course,  in 
order  to  carry  on  that  claim,  and  such  final 
decree  had  been  pronounced  in  the  first 
fuit,  I  think  it  ought  not  to  have  been  dis- 
turbed. This  course,  doubtless,  was  not 
pursued,  because  Bland,  who  was  a  party 
to  that  suit,  had  answered,  and  would 
hardly  have  been  permitted,  had  he  been 
willing  to  file  a  new  answer,  expressly  con- 
tradicting his  first.  The  wife  also  would 
have  been  a  party. 

But  let  us  suppose,  that  the  slaves  of 
the  wife  had  been  of  less  value,  than  the 
debt  due  from  her  to  Bland,  could  she  or 
Bland  have  sued  Gregory's  administrator, 
to  compel  him  to  take  those  slaves  and  pay 


that  debt,  to  indemnify  Bland  the  adminis- 
trator, further  than  that,  and  to  the  extent 
of  any  thing  else,  which  the  wife  may  have 
received,  as  she  did  receive  something  else, 
Irom  the  personal  fund?  But,  Gregory 
must  have  done  this,  even  if  the  property 
had  been  of  less  value,  had  the  decree  been 
made  final  in  his  life-time.  But  this  debt, 
md  the  right  to  this  indemnity,  survives, 
I  presume,  against  the  wife.  The  bonds 
which  woul^  have  placed  these  responsi- 
bilities on  the  husband,  were  never  given; 
and  if  the  title  vested  in  the  husband  with- 
out them,  are  they  now  to  be  given  by  his 
administrator;  or,  is  he  even  bound  to  pay 
this  debt  due  from  the  wife,  out  of  Greg- 
ory's estate?  How  is  Bland  to  be  se- 
cured? If  the  title  is  in  Gregory,  he  may 
follow  the  assets  perhaps,  for  the  pay- 
ment of  the  debts  of  his  intestate; 
392  *but  can  he  follow  them  for  a  debt 
due  to  himself,  from  the  wife  of  his 
intestate?  And  if  he  can,  and  fails,  can  he 
recover  of  her  after  depriving  them  both, 
by  this  shifting  of  character,  of  the  fund 
from  which  it  ought  to  be  paid?  the  ad- 
ministrator of  Gregory,  has  neither  of- 
fered to  pay  this  debt,  or  to  indemnify; 
and  from  the  pointed  manner  in  which 
Bland  insists  on  this,  without  which  he 
will  not  consent  to  a  decree  in  his  favor, 
I  suppose  this  is  a  matter  which  has  not 
been  arranged  amongst  them.  If  it  had 
been  foreseen  to  be  a  difficulty  in  the  way, 
doubtless  it  would.  But,  can  the  court 
compel  the  administrator,  to  give  his  indi- 
vidual bonds,  or  apply  these  assets,  to  the 
payment  of  this  debt?  There  mapr  be  debts 
of  superior  dignity  to  be  first  paid. — These 
doubts,  if  there  is  any  thing  in  them,  may 
tend  to  shew,  that  the  bonds  provided  for 
in  the  decree,  were  necessarily  to  precede 
the  change  of  title  in  the  property;  and 
that  the  rights  of  the  parties  are  not  to  be 
decided  by  posterior  events,  or  waivers,  or 
agreements  of  some  of  the  parties;  but  that 
the  inquiry  in  fact  is,  what  decree  ought 
to  have  been  pronounced  in  the  original 
suit,  on  the  facts  and  under  the  circum- 
stances existing  at  the  death  of  Stith  Greg- 
ory? How  far  a  possession  by  a  husband, 
under  an  interlocutory  decree,  agreed  to, 
and  acquiesced  in  by  an  executor  and  ad- 
ministrator, and  all  parties  concerned,  shall 
be  considered  a  reduction  of  the  property 
to  possession,  so  as  to  vest  it  in  the  hus- 
band and  his  representatives,  will  be  proper 
for  consideration,  when  such  case  is  pre- 
sented. 

On  the  whole,  though  not  without  some 
difficulty,  arising  from  the  involved  and 
perplexed  state  of  the  case,  I  think  the  de- 
cree must  be  affirmed. 

JUDGE  CABELL  was  of  opinion,  that 
the  decree  should  be  reversed,  and  JUDGE 
BROOKE  was  of  opinion,  that  it  should 
be  affirmed.  The  court  being  divided, 
the  decree  of  the  chancellor  was  af- 
firmed. 
S93  *The  following  was  entered  as  the 

decree  of  the  court. 

The  court,  not  approving  of  so  much  of 
the  chancellor's  decree,  as  disclaims  juris- 
diction on  the  ground,  that  the  plaintiff 
ought  to  have  sued  at  law,  is  of  opinion  to- 
affirm  the  decree. 
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Bxecutora— Appeals  by— When  Appeal  Bond  R». 
qttlred.*-W)iere  an  executor  Is  sued  In  chancery, 
for  a  subject  which  is  in  part  personal  to  himself « 
and  in  part  touching  his  executorial  character, 
lie  oufiTht  not  to  be  compelled  to  give  an  appeal 
bond  for  the  latter,  as  the  subject  is  covered  by 
his  official  bond. 

This  was  an  appeal^  depending  in  this 
court,  and  a  motion  was  made  by  the  ap- 
pellee for  a  rule  upon  the  appellant,  to 
give  bond  and  security  in  a  further  sum, 
for  prosecuting  the  appeal.  The  following 
opinions,  contain  a  full  statement  of  the 
case. 

March  22.— JUDGE  GREEN. 

The  decree,  appealed  from  in  this  case, 
was  in  part  personal  against  the  appellant, 
for  the  amount  of  rents  of  land,  and  hire  of 
slaves,  received  by  himself,  since  the  death 
of  his  testator,  and  which  land  and  slaves 
were  held  by  his  testator  in  his  lifc- 
394  time,  by  colour  of  a  deed  ♦and  will, 
which  were  set  aside  on  the  ground 
of  fraud,  in  procuring  them;  and  as  to  so 
much  of  the  decree,  the  appellant  has  given 
bond  and  security  upon  the  appeal.  The 
residue  of  the  decree,  was  for  the  amount 
of  the  rents  and  hires  of  the  said  slaves, 
and  the  price  of  personal  property,  em- 
braced in  the  said  deed  and  will,  received 
by  the  appellant's  testator;  and  as  to  that 
subject,  the  appellant  was  decreed  to  pay 
out  of  his  own  estate,  because  upon  mak- 
ing up  an  account  of  his  administration,  it 
was  found  that  he  had  assets  of  his  testa- 
tor, sufficient  for  that  purpose. 

The  appellees  now  move,  that  the  appel- 
lant be  ruled  to  give  an  appeal  bond  with 
security,  as  to  so  much  of  the  decree  as  is 
founded  on  the  liability  of  his  testator. 

It  was  said  by  the  court  in  Sadler,  &c.  v. 


^Executors— Appeals  by— When  Appeal  Bond  Re- 
quired.—The  question  as  to  when  an  executor  appeal- 
ing from  a  judgment  or  decree,  is  required  to  give 
security  for  the  prosecution  of  the  appeal,  has  been 
discussed  at  some  leufirth  in  notes  in  this  series  of 
reports  and  the  rule  deduced  that,  where  the  object 
of  the  appeal  is  to  assert  the  risrhts  or  protect  the 
interests  of  the  estate  which  the  executor  repre- 
sents, no  bond  or  security  is  required;  but,  on  the 
other  hand,  where  the  judgment  or  decree  appealed 
from  is  against  the  executor  personally,  and  does 
not  afFect  in  any  way  the  estate  of  the  decedent,  he 
should  be  required  to  give  bond  and  security  as  any 
other  individual,  before  he  can  appeal.  No  appeal 
bond  is  required  in  the  first  case  above  mentioned 
because  the  official  bond  already  executed,  will 
bind  the  personal  representative  and  his  sureties  to 
pay  the  amount  of  the  judgment  or  decree  in  case 
of  affirmance,  provided  there  be  assets;  and  that  is 
all  that  the  appellee  has  a  right  to  demand.  See 
foot-note  to  McCauley  v.  Griffin.  4  Gratt.  9;  foot-note 
to  Wilson  V.  Wilson,  1  Hen.  &  M.  15;  foot-note  to 
Sadler  v.  Green,  t  H.  &M.  26;  monographic  fu>^«  on 
''Executors  and  Administrators"  appended  to  Ros- 
ser  V.  Depriest.  5  Gratt  6.  The  principal  case  is 
cited  on  the  subject  in  Lomax  v.  Picot,  2  Rand.  206: 
Porter  V.  Arnold.  8 lland.  480;  Pugh  v.  Jones.  6  Leigh 
a06,  807:  State  v.  Johnson,  28  W.  Va.  63.  In  Pugh  v. 
Jones,  6  tieigh  299,  in  an  action  against  an  executor, 
judgment  was  entered  against  the  executor  person- 
ally, instead  of  de  bonis  testatoria.  It  was  held  that, 
though  the  judgment  was  plainly  erroneous,  yet. 
if  the  executor  prayed  an  appeal  or  supersedeas,  it 
could  only  be  allowed  him  upon  his  giving  an 
appeal  bond  with  surety. 

In  Porter  v.  Arnold.  3  Rand.  479,  it  was  held  that, 
on  an  appeal  by  executors,  frofai  a  decree  in  favor 
of  distributees  or  legatees,  for  their  proportion  of 
the  estate,  the  executors  ought  to  give  bond  and 
security. 
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Green, (a)  that  "executors  and  administra- 
tors, are  not  bound  to  give  security  on  an 
appeal,  because  they  give  it  when  they  un- 
dertake the  administration  of  the  estate;" 
and  in  Wilson  v.  Wilson's  administra- 
tor, (b)  the  same  rule,  in  general  terms, 
was  laid  down,  excepting  the  case  of  a 
judgment  for  a  devastavit;  and  for  this 
further  reason,  that  such  bond  and  secu- 
rity by  the  executor,  would  make  the  debt 
his  own,  though  he  may  not  have  done  any 
thing  improper,  and  was  only  seekin^^  to 
do  justice  to  the  testator's  estate.  The 
same  rule  in  substance,  was  asserted  in 
Duncan  v.  Robins,  (c)  Another  reason 
might  have  been  added,  that  to  require 
bond  with  security  by  executors,  upon  ap- 
peals from  judgments  or  decrees,  founded 
upon  a  demand  against  the  testator,  would 
frequently  prevent  an  executor  from  seek- 
ing relief  against  an  erroneous  judgment 
or  decree,  which,  however  ruinous  to  his 
testator's  estate,  might  not  aflfect  his  indi- 
vidual interests.  It  is,  therefore,  that  the 
court  has  decided,  that  the  statutes  re- 
quiring bond  and  security  upon  appeals, 
&c.  although  general  in  terms,  apply  only 

to  persons  appealing,  &c.  in 
395      *their  own  right.    A  judgment  for  a 

devastavit  is  against  the  executor  in 
his  own  right,  and  for  his  personal  wrong, 
and  does  not  involve  any  question  touch- 
ing the  rights  of  the  testator,  or  of  his  es- 
tate, and  therefore,  on  an  appeal,  security 
should  be  given.  A  decree  against  an  ex- 
ecutor, bottomed  on  a  claim  against  his 
testator's  estate,  although  it  directs  the 
payment  de  bonis  propriis  of  the  executor 
in  consequence  of  sufficient  assets  in  his 
hands  to  be  administered,  still  affects  the 
testator's  estate.  And  for  such  a  decree, 
the  securities  for  the  executor's  adminis- 
tration are  responsible.  He  should  not, 
therefore,  in  such  case,  be  required  to  give 
bond  and  security  upon  an  appeal. 

JUDGES  COALTER  and  CABEI^L, 
concurred. 

JUDGE  BROOKE  dissented,  and  deliv- 
ered the  following  opinion. 

JUDGE  BROOKE. 

I  am  not  satisfied,  by  the  reasons  as- 
signed in  the  opinion  just  delivered,  that 
the  record  exhibits  a  case  in  which  the 
rule,  so  long  established  by  this  court, 
ought  to  be  departed  from.  That  rule  re- 
quired security  in  all  cases  in  which  the 
judgment  or  decree  against  an  executor  or 
administrator  is  personal,  as  in  the  present 
case;  and  on  good  reason.  Every  judg- 
ment or  decree  against  an  executor  or  ad- 
ministrator de  bonis  propriis,  implies  a 
mal-  administration  of  the  assets,  until  the 
contrary  appears.  It  is  personal  to  the 
party,  and  it  becomes  his  interest  to  re- 
verse it.  It  might  happen,  that  in  the  case 
of  a  judgment  for  a  devastavit,  there  were 
still  assets  to  discharge  it,  yet  security  on 
the  appeal  would  be  required.  So  in  the 
case  before  the  court.  But,  the  judgment 
in  one  case,  and  the  decree  in  the  other, 
implies  the  contrary;  and  general  rules  are 


(a)  1  H.  &  M.  26. 

(b)  1  H.  &  M.  18. 

(c)  2  Munf.  841. 
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made  for  cases  which  most  frequently 
396     *happen.     While,  on  the   one   hand, 

the  oath  of  the  executor  or  adminis- 
trator is  some  security  that  he  will  appeal 
in  any  case  in  which  the  interest  of  the  es- 
tate is  involved,  though  required  to  give 
security;  on  the  other,  if  it  be  entirely  dis- 
pensed with,  he  may  frequently  appeal,  to 
the  injury  of  his  sureties  in  the  bond  for 
his  administration,  and  to  the  great  delay 
of  just  creditors. 

I  am,  therefore,  of  opinion,  that  security 
ought  to  be  required  in  this  cause;  but,  as 
there  is  a  majority  of  the  court  of  a  differ- 
ent opinion,  the  motion  is  overruled. 


Garland,  &c.  v.  Loving,  &c. 

March,  1838. 

Unri  Realty— Sato  of-When  IMr«cted.*— In  what 
cases,  and  nnder  what  clrcnmstances.  a  conrt  of 
eqaity  will  direct  tbe  sale  of  ihe  real  esute  of 
Infants.  (See  Rev.  Code  of  1810.  vol.  1st,  pares  400, 
410.  from  the  16th  section,  to  the  28d  inclnsive.) 

This  was  an  appeal  from' the  Lynchburg 
chancery  court. 

Spotswood  Garland  and  John  Whitehead, 
guardians  of  the  infant  children  of  James 
Loving,  and  Samuel  Loving,  and  Lunsford 
Loving,  exhibited  their  bill  and  amended 
bill,  against  the  said  James  Loving  and  his 
wife,  and  the  said  infant  .  children,  to- 
gether with  Robert  Kincaid,  Solomon  Mat- 
thews, and  Nathan  Loff  tus.  The  bills  were 
regularly  answered,  and  proofs  taken.  The 
suit  was  heard  by  consent,  and  the  chan- 
cellor dismissed  the  bills  with  costs.  The 
case  was  as  follows: 

On  the  first  of  June,  1816,  the  defendant 
James  Loving,  being  indebted  to  the  de- 
fendant Nathan  Loff  tus,  in  two  sums,  viz: 
$2,000  and  17841.  for  the  purchase 
397  money  of  a  ♦tract  of  land,  in  the 
county  of  Nelson;  and  the  plaintiffs 
Samuel  and  Lunsford  Loving,  being  bound 
with  the  said  James,  as  sureties  for  the 
payment  of  the  said  money,  the  said  Jaines 
conveyed  the  said  land  to  Robert  I.  Kin- 
caid, and  Solomon  Matthews,  in  trust  to 
indemnify  the  said  Samuel  and  Lunsford, 
against  the  consequences  of  the  said  surety- 
ship, and  gave  power  to  the  trustee  or 
either  of  them,  to  sell  the  land,  whenever 
the  said  sureties  should  pay,  or  become 
liable  to  pay,  the  said  money. 

.\fterwards,  on  the  24th  of  August,  1819, 
the  said  James  Loving,  being  desirous  to 
provide  for  the  support  of  himself,  his  wife 
and  children,  for  the  education  of  his  chil- 
dren, and  for  their  advancement  after  his 


*lnfflit*s  Realty— Sale  of— Coafllmatlon  by  Court  ot 

Eqeity.— Where  the  ffnardlaos  of  Infanu  have  made 
aaaleof  their  ward's  land,  upon  a  bill  by  them  to 
affirm  tbe  sale,  the  case  will  he  a  proper  one  for  tbe 
consideration  of  the  court  under  the  statute  provld- 
Insamoce  by  which  airuardlan  may  obtain  a  sale  of 
Hs  ward's  lands,  and  if  the  court  should  be  satis- 
fled  tbat  the  interests  of  the  infants  manifestly 
required  a  sale,  and  that  the  sale  tbat  had  already 
^Q  made  was  adTantasreous  to  them,  it  may  con- 
Ann  it  instead  of  requirinsr  a  new  sale  to  be  made 
ttnder  iu  decree.  To  this  effect,  the  principal  case 
IsdtediuGoddlny.  Vauffhn.  14  Gratt  122;  Daniel  ▼. 
Leitch,  18  Gratt.  817:  Faulkner  v.  Davis.  18GratL 
w,  070. 971.  The  principal  case  is  also  cited  in  Faulk- 
n«"  ▼.  DaTls,  18  Gratt  073,  eBC  098.  700. 

See  farther,  monographic  fio^d  on   "Infanta"  ap- 
pended to  Caperton  t.  Oreffory.  11  Gratt.  506. 


death,  conveyed  the  same  tract  of  land  to 
the  complainants,  Lunsford  and  Samuel,  in 
trust  for  the  support  of  himself  and  wife, 
for  the  schooling  and  raising  of  his  chil- 
dren, and  after  his  death,  jor  his  children 
in  fee. 

On  the  25th  of  October,  1819,  the  said 
James  Loving,  by  another  deed,  conveyed 
to  the  said  Samuel  and  Lunsford,  other 
property,  being  all  that  he  had,  in  trust,  for 
the  support  of  his  wife  and  children,  with  an 
authority  to  sell  for  the  payment  of  the 
debts  of  the  said  James  Loving,  and  to 
appropriate  the  pr6ceeds,  at  the  discretion 
of  the  trustees,  to  the  education  and  sup- 
port of  the  children,  and  to  the  support  and 
maintenance  of  the  wife. 

On  the  31st  day  of  January,  the  said 
James  Loving,  being  considerably  in  debt, 
owing  to  the  said  Lofftus  among  others  a 
considerable  sum  of  money,  and  part  of  the 
purchase  money,  of  the  first  mentioned 
tract  of  land,  between  $700  and  $800,  beinjj 
yet  due,  for  which  the  said  Lunsford  and 
Samuel  were  then  liable;  the  whole  amount 
of  the  said  James  Loving's  debts,  being 
upwards  of  $4000,  and  the  whole  value  of 
the  fund,  exclusive  of  the  tract  of  land 
aforesaid,  held  by  the  plaintiffs  Lunsford 
and  Samuel,  not  much  exceeding  in  fair 
value,  $5000,  and  being  certainly  not  more 
than  adequate,  if  forced  into  market,  to 
pay  the  debts  then  chargeable  upon 
398  it;  the  plaintiffs  were  *reduced  to 
the  alternative,  as  they  believed,  of 
selling  all  the  last  mentioned  fund,  and 
leaving  nothing  for  the  support  of  the  said 
James  and  his  family,  but  the  tract  of  land 
aforesaid,  or  of  selling  the  said  tract,  pay- 
ing the  debts  out  of  the  proceeds  of  the 
sale,  vesting  the  residue  in  some  valuable 
property,  and  applying  it  with  the  other 
fund,  to  the  purposes  of  the  trust.  The 
defendant  Lofftus,  was  willing  to  give  the 
sum  of  $10,000,  for  the  land,  which  was 
deemed  an  excellent  price;  and  the  plain- 
tiffs united  with  James  Loving  in  a  con- 
tract, by  which  they  agreed  to  sell  the  said 
land  to  Lofftus,  for  the  above  sum.  The 
plaintiffs  being  advised,  that  they  could  not 
make  a  good  title  without  the  aid  of  a 
court  of  equity,  (as  the  rights  of  infants 
were  concerned,)  and  the  contract  with 
Lofftus,  being  considered  by  every  judicious 
man,  as  the  most  advantageous  that  could' 
be  made,  and  manifestly  for  the  benefit  of 
the  infants,  filed  a  bill,  and  amended  bil.', 
in  the  Lynchburg  chancery  court. 

The  objects  of  the  bills,  were;  1st,  to 
have  the  contract  with  Lofftus  ratified,  ani 
the  proceeds  applied,  under  the  direction 
of  the  court  of  chancery,  to  the  objects  of 
the  trust:  2ndly.  If  that  could  not  be  done, 
then  that  another  sale  of  the  land  should 
be  authorised:  3rdly.  If  neither  of  these 
objects  could  be  effected,  then  that  the 
trustees  Kincaid  and  Matthews,  should  be 
directed  to  sell  the  land  under  the  trust 
deed  to  them. 

The  infants  answered  by  a  guardian  ad 
litem,  appointed  by  the  court.  The  adult 
defendants  also  put  in  their  answers.  All 
of  them  assented  to  the  prayer  of  the 
bill. 
.    Depositions  were  taken,  shewing  that  the 
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interest  of  the  infants  manifestly  requires 
the  confirmation  of  the  sale,  and  if  that 
cannot  be  done,  a  re-sale  of  the  said  land. 
The  chancellor  dismissed  the  bill,  and 
assigned  the  following  reasons. 

I.  As   regards   the   rights  of  infants,  he 

does  not  consider  the  case  as  coming 

399  within  the  act.     1.   Because  *the  bill 
had   not  been  treated  as  one  within 

the  act,  as  the  counsel  did  not  mention  to 
the  court,  the  object  of  the  bill,  when  the 
guardian  ad  litem  was  appointed,  and  the 
court,  therefore,  did  noJt  take  the  precau- 
tions required  by  the  act.  2.  Because  the 
infants  having  a  father  alive,  who  is  their 
natural  guardian,  the  appointment  of  other 
guardians  by  the  court  was  irregular. 
3.  Because  the  infants  had  nothing  but  an 
equitable  interest  in  the  subject,  which 
would  not  accrue  to  them,  till  after  the 
death  of  their  father. 

II.  As  it  regarded  the  relief  sought  by 
the  plaintiffs,  Lunsford  and  Samuel,  in  a 
sale  of  the  land  by  the  trustees,  Kincaid 
and  Matthews,  he  thought  there  was  no 
necessity  to  come  into  his  court,  because 
the  trustees  had  a  clear  authority  to  sell, 
and  were  willing  to  exercise  it. 

From  this  decision,  the  plaintiffs  ap- 
pealed. 

C.  Johnson,  who  was  counsel  for  both 
parties,  submitted  the  case  without  argu- 
ment. 

March  25.— JUDGE  COALTER,  deliv- 
ered the  opinion  of  the  court. 

The  court  is  of  opinion,  that  this  is  a 
proper  case  for  the  consideration  of  the 
superior  court  of  chancery,  under  that  part 
of  the  act  of  assembly,  concerning  guardians, 
orphans,  &c.,  which  prescribes  the  mode  by 
which  a  guardian  may  procure  a  sale  of  the 
real  estate  of  his  ward;  and  that  if  any 
thing  occurred  in  relation  to  the  appoint- 
ment of  the  guardian  ad  litem,  or  in  other 
respects,  which  was  not  satisfactory  to  the 
chancellor,  so  that,  in  his  opinion,  further 
proceedings  were  necessary  to  enable  him 
to  pronounce  a  decree  on  the  merits,  the 
bill  ought  not  to  have  been  dismissed,  but 
such  further  proceedings  directed. 

The  court  is  further  of  opinion,  that  in 
exercising  his  jurisdiction,  under  the 

400  act  aforesaid,  the  chancellor  is  ♦nec- 
essarily confined  to  the  objects  point- 
ed out  by  the  act,  to  wit:  to  decree  a  sale 
of  the  property  of  the  infants,  provided,  it 
manifestly  appears  to  be  their  interest,  that 
such  sale  should  take  place,  and  that  the 
rights  of  others,  will  not  be  violated  there- 
by; and  finally  to  direct  and  secure  the 
investment  of  the  fund  for  their  benefit, 
in  such  manner  as  the  court  may  seem 
best.  That  part  of  the  bill,  therefore, 
which  seeks  to  apply  the  proceeds  of  the 
sale  to  the  exoneration  of  James  Loving'p 
personal  property,  from  the  debts  by  which 
it  is  probably  bound,  for  aught  that  at 
present  appears  in  the  record,  is  not  neces- 
sarily connected  with  a  fair  and  proper  sale 
of  the  land. 

Should  the  decree,  directing  the  invest- 
ment of  the  fund,  authorise  its  being 
invested,  to  a  given  extent,  in  any  species 
of  property  belonging  to  the  said  James 
Loving,  it  will  be  for  the  consideration  oi 


the  court,  and  those  executing  such  decree, 
whether  it  will  be  advisable  to  invest  it 
there,  or  not. 

As  to  those  whose  rights  are  not  to  be 
violated  by  the  decree;  the  court  is  of 
opinion,  that  in  relation  to  the  creditors  of 
the  said  James  Loving,  either  prior  or  sub- 
sequent to  the  execution  of  the  deed  of  the 
24th  of  August,  1819,  if  there  be  any  such, 
who  may  hereafter  be  enabled  to  charge 
this  land  with  their  debts,  such  charge 
must  of  course  continue  to  exist  against  the 
fund  arising  from  the  sale  thereof;  and 
the  decree  ought  to  provide,  that  the?  fund 
so  raised  and  invested,  is  to  stand  charged 
with  the  debts  of  the  said  Loving  in  like 
manner  as  they  would  have  been  charged 
on  the  land  aforesaid,  had  these  proceedings 
never  taken  place:  and  it  may,  therefore, 
be  worthy  of  the  consideration  of  the 
chancellor,  should  an  investment  of  any 
portion  of  the  fund  in  personal  property 
be  decreed,  and  James  Loving  shall  hold 
any  such  property,  which  can  be  acquired 
on  fair  terms,  whether  it  will  not  be  proper 
to  invest  it  there,  and  to  provide  that  the 
consideration  shall  be  paid  to  his  creditors, 

in  exoneration  of  any  possible  charge 
401      by  them  on  the  said   fund;  *and  in 

like  manner  to  apply  the  proceeds 
of  the  property  conveyed  by  the  deed  oi 
the  21st  of  October,  1819,  to  the  discharge 
of  those  debts,  if  necessjiry,  or  to  invest 
that  also,  as  a  portion  of  the  fund  belong- 
ing to  the  cestuique  trusts;  subject,  in  like 
manner,  to  debts  as  aforesaid. 

As  to  the  rights  of  James  Loving,  in  the 
trust  property,  and  the  contingent  dower 
interest  of  Nancy,  the  wife  of  the  said 
James,  the  court  is  of  opinion,  that  a  sale 
of  the  property,  subject  to  the  latter,  might 
greatly  deteriorate  the  price,  and  probably 
ought  not  to  be  made,  unless  she  will  unite 
in  the  conveyance,  at  least  on  such  terms 
as  to  the  court  may  seem  proper,  consider- 
ing her  interest  still  secured  to  her  as  a 
cestuique  trust,  under  the  deed  and  decree. 
And  that  James  Loving  must  also  unite  in 
any  sale  and  conveyance  that  is  made. 

As  to  any  others  who  may  possibly  come 
into  being,  or  who  may  be  interested  in 
the  property,  at  or  before  the  death  of 
James  Loving,  other  than  those  now  before 
the  court,  it  is  possible  that  their  interest 
will  be  most  effectually  guarded  and  bene- 
fited, by  those  proceedings  which  may  be 
found  necessary,  for  the  interest  and  pro- 
tection of  those  now  before  the  court,  and 
who  claim  an  immediate  interest  in,  and  a 
right  to  maintenance  and  education,  out 
of  the  profits  of  the  estate.  Those  parties 
are  the  presumptive,  ultimate  cestuiquo 
trusts,  and  are  entitled  to  the  immediate 
aid  and  protection  of  the  court,  so  far,  as 
that  can  be  properly  extended  to  them. 
They  are  the  more  especially  entitled  there- 
to, inasmuch,  as  if  nothing  is  done  to 
change  the  situation  of  the  property,  it 
cannot  be  foreseen  how  far  creditors,  up 
to  the  time  even  of  the  death  of  James  LfOV- 
ing,  may  come  in  upon  it,  so  as  finally  to 
defeat  the  rights  of  every  one.  But,  never- 
theless, the  court  is  of  opinion,  that  no  sale 
can  be  made,  except  subject  to  the  rights 
of  such  future  possible  claimant.     It  will. 
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therefore,  be  for  the  consideration  of  the 
chancellor,  whether  a  fair  and  proper  sale 
of  the  property,  can  be  made  under  that 
condition,  subjecting  the  fund,  to  be 
402  invested  as  *aforesaid,  to  the  pur- 
chaser for  his  indemnity,  against  any 
such  possible  claim;  of  all  which  he  will 
judge,  before  the  sale  and  arrangements 
are  finally   closed. 

If,  under  all  these  circumstances,  a  sale, 
manifestly^  to  the  interest  of  the  infants, 
can  be  made,  this  court  thinks  it  will  be 
proper  to  decree  the  same,  taking  care  that 
the  proceeds  thereof  shall  be  properly  in- 
vested and  secured  for  the  use  of  the 
cestuique  trusts,  according  to  their  rights 
as  ihey  now  appear,  or  may  hereafter 
appear,  or  of  any  future  cestuique  trust, 
who  may  be  entitled  under  the  deed  afore- 
'•aid.  with  liberty  to  the  parties,  from  time 
to  time,  to  apply  to  the  court  for  further 
directions. 

The  court  is  further  of  opinion,  that 
unless  the  chancellor  shall  be  satisfied,  that 
:t  is  necessary  to  appoint  another  guard- 
ian ad  litem,  or  to  take  other  steps  to 
satisfy  himself,  that  the  interest  of  the 
estate  as  aforesaid,  or  should  he  ultimately 
tsiate  as  aforesaid,  or  should  be  ultimatel> 
be  so  satisfied,  it  will  be  competent  for 
him,  instead  of  directing  a  sale  by  his  de- 
cree as  aforesaid,  to  confirm  that  alread> 
made  to  Nathan  Lofftus,  under  the  terms 
and  conditions  aforesaicl,  provided  he  is 
willing  to  abide  thereby,  and  James  Loving, 
and  Xancy  his  wife,  are  also  willing  to 
unite  in  the  conveyance,  and  to  invest  and 
secure  the  proceeds  thereof,  as  aforesaid, 
in  the  same  manner,  as  if  such  sale  had 
'•ri^nally  been  made,  in  pursuance  of  a 
decree  of  the  court. 

The  decree  of  the  superior  court  of  chan- 
cery is,  therefore,  reversed,  but  without 
costs;  and  the  cause  is  remanded  to  that 
court,  to  be  further  proceeded  in  according 
to  the  principles  above  declarq^. 
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Estop|wl«-Ml0tak»— Case  at  Bar.— Where  a  dispute 
exists  abont  the  lx>undarle8  of  land,  and  one  of  the 
parties  yields  his  opinion,  and  acknowledsres  the 
riffht  of  his  adversary,  this  acknowledgment 
sball  not  bind  him,  if  at  a  future  day  he  finds  that 
be  was  mistaken,  unless  the  acknowledinnent  was 
foQDded  on  some  consideration.  No  concealment 
or  misrepresentation  can  have  the  effect  of  bar- 
rlDK  the  riffhts  of  a  party,  unless  another  person 
Is  thereby  induced  to  part  with  his  money,  or 
ODless  the  concealment  &c.,  be  so  ffross  as  to 
amoant  to  fraud. 


^Estoppel.— See  monographic  note  on  "Estoppel" 
appended  to  Bower  v.  McCormick.  23  Oratt.  810. 

Fraud— MIsUke.— A  clear  mistake  or  iirnorance  of 
hls»  riehis,  on  the  part  of  a  person,  repels  the  Impu- 
uUonof  fraud,  and  gives  an  adverse  party  no  equity 
against  him.    M'Cluufir  v.  Hughes.  5  Rand.  473. 

To  create  a  duty  to  speak,  it  must  be  known  by 
ineone  keeping  silence  that  some  one  is  relying  on 
uat  silence,  and  is  acting  or  about  to  act  as  he 
▼ouid  not,  had  the  truth  been  told.  As  so  holding, 
"ie  principal  case  is  cited  in  PocahonUs  L.  &  W.  Co. 
T.  Browning  (W.  Va.).  44  S.  E.  Rep.  288.  See  the  prin- 
cipal case  also  cited  in  Dickenson  v.  Davis.  2  Leigh 
40. 

See  further,  monographic  noU  on  "Fraud"  ap- 
pended to  Montgomery  ▼.  Rose,  1  Pat.  &  H.  5. 


This  was  an  appeal  from  the  Staunton 
chancery  court. 

The  following  is  the  case  presented  by 
the  record: 

In  the  year  1784,  Patrick  Lockhart  ob- 
tained patents  for  two  tracts  of  land,  one 
of  400  acres,  and  the  other  of  449  acres. 
The  first  was  granted  to  him  as  assignee 
of  John  Tillery,  in  whose  name  the  survey 
was  made;  and  the  second,  in  his  own 
right.  These  two  tracts  did  not  actually 
join  each  other,  (as  the  appellee  contended,) 
but  left  a  slip  of  land  between  them,  con- 
taining 45  acres,  which  was  vacant.  The 
appellee,  Luddington,  became  entitled  to 
this  vacant  land,  before  the  year  1793,  by 
regular  entry  founded  on  treasury  war- 
rants. Lockhart  having  contracted  to  sell 
a  part  of  his  449  acre  tract  to  Reider,  a 
survey  was  made  by  the  county  surveyor, 
in  company  with  Lockhart  and  Luddington, 
when  Lockhart  acknowledged,  after  some 
dispute,  that  his  patents  did  not  cover  the 
said  land  which  had  been  taken  up  by 
Luddington  as  vacant  land;  and  the  sur- 
veyor gave  it  as  his  opinion,  that  Lockhart's 
patent  did  not  give  any  title  to  the  said 
land.  The  lines  were  run  according  to 
this  idea,  and  Lockhart  assented.  Lock- 
hart made  a  deed  to  Reider,  without 
interfering  with  the  said  land.  In  conse- 
quence of  this,  Luddington  went  on  to 
perfect  his  title  to  the  said  land;  and  having 
surveyed  it,  sold  it  to  a  certain  Eli  Perkins, 
before  a  patent  was  issued  for  it,  and 
404  made  *himself  responsible  for  the 
title.  Perkins  was  put  into  the 
peaceful  and  undisputed  possession  of  the 
said  land.  A  patent  was  afterwards  issued 
to  Perkins,  as  the  assignee  of  Luddington. 
Perkins  afterwards  sold  the  land  to  Cor- 
rell,  and  Correll  sold  it  to  Nicely. 

Some  years  after  the  deed  to  Reider, 
Lockhart  sold  the  400  acre  tract  to 
Stuart.  Stuart  conceiving  that  his  deed 
covered  the  said  land,  instituted  an  action 
of  ejectment  against  the  said  Nicely,  then 
the  tenant  in  possession.  This  suit  was 
decided  in  favor  of  the  said  Stuart,  who 
turned  out  the  said  Nicely  by  a  writ  ot 
possession. 

Luddington  filed  a  bill  against  Stuart, 
Nicely  and  the  heirs  of  Lockhart,  praying 
that  an  issue  might  be  directed,  to  ascertain 
what  is  the  real  boundary  of  the  patent  for 
400  acres;  and  that  on  the  trial,  the  verdict 
and  judgment  in  ejectment,  might  not  be 
read  in  evidence,  on  account  of  some  alleged 
irregularities  at  the  trial;  that  Nicely  might 
be  re-instated  in  the  land  from  which  he  had 
been  ejected,  and  be  paid  the  intermediate 
rents  and  profits;  and  that  he  might  he 
forever  quieted  in  his  possession  againsi 
the  claim  of  the  said  Stuart  and  of  the  said 
Lockhart's  heirs. 

Stuart  answered  the  bill,  relying  on  the 
judgment  in  the  ejectment,  and  denied  that 
he  had  any  knowledge  of  the  plaintiff  hav- 
ing ever  made  a  survey  of  the  449  acre 
tract,  in  company  with  George  Reider.  He 
declared  his  disbelief  of  the  assertion,  that 
Lockhart  had  yielded  his  right  to  the 
plain  lift",  &c. 

A  deposition  in  the  cause,  confirms  the 
statement  of  the  bill,  concerning  Lockhart's 
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declaration  at  the  survey,  that  his  patent 
did  not  cover  the  land  in  dispute,  and 
therefore  he  gave  it  up. 

The  chancellor  decreed  in  favor  of  Lud- 
dington,  on  the  ground  of  Lockhart's  relin- 
quishment of  his  claim  to  the  land  in 
dispute;  in  consequence  of  which,  Ludding- 
ton  had  proceeded  to  perfect  his  title,  and 
improve  the  land.  But  as  it  was  doubt- 
ful whether  Stuart,  who  purchased 
405  from  *Lockhart,  had  notice  of  the 
said  relinquishment  before  his  pur- 
chase, he  directed  an  issue  to  try  whether 
he  had  such  notice;  whether  on  the  day  of 
the  purchase,  Luddington,  or  any  person 
claiming  under  him,  was  in  actual  posses- 
sion of  the  said  land;  and  whether,  on  that 
day,  or  at  any  time  previous,  Stuart  had 
notice  that  the  plaintiff  or  any  one  deriving 
title  under  him,  claimed  the  land  in  contro- 
versy, under  the  entry  set  forth  in  the  bill. 
The  jury  rendered  a  verdict,  that  on  the 
day  of  the  deed  from  Lockhart  to  Stuart, 
the  latter  had  notice  of  the  agreement  set 
forth  in  the  bill,  respecting  the  relinquish- 
ment of  Lockhart's  claim  to  the  land  in 
controversy,  that  on  the  same  day,  the 
purchaser  from  Luddington  of  the  land  in 
question,  was  in  actual  possession  of  the 
said  land;  and  that  on  the  same  day,  the 
said  Stuart  had  notice  that  the  plaintiff 
Luddington  claimed  the  land  in  contro- 
versy, under  the  entry  set  forth  in  the  bill. 
The  chancellor  made  a  final  decree,  that 
the  land  should  be  restored  to  the  defend- 
ant Nicely,  who  claims  under  the  plaintiff, 
to  have  his  title  quieted,  against  the  claim 
of  the  defendant  Stuart,  and  the  heir  of 
Lockhart;  that  the  defendant  Stuart, 
should  render  an  account  of  rents,  and 
profits,  since  he  obtained  possession  of  the 
land  under  the  judgment,  in  ejectment,  &c. 
From  this  decree,  the  defendant  Stuart 
appealed. 

Wickham,  for  the  appellant. 
Leigh,  for  the  appellee. 
March  26.— JUDGE  GREEN. 
For  the  purpose  of  this  cause,  it  must  be 
taken  for  granted  after  the  verdict  and 
judgment  at  law,  (which  are  not  impeached 
upon  any  ground,  which  would  justify  the 
interference  of  a  court  of  equity,  by  award- 
ing a  new  trial,)  that  the  legal  title  to 
406  the  land  in  controversy,  is  in  *the 
appellant;  and  so  the  case  was  con- 
sidered by  the  chancellor.  The  only  ques- 
tion in  the  cause  therefore  is,  whether  th- 
alleged  abandonment  by  Lockhart,  of  his 
claim  to  the  land  as  stated  in  the  bill, 
ought  in  equity*  to  preclude  him  or  his 
assignee  with  notice,  from  asserting  the 
legal  title.  Luddington,  in  1791,  upon  the 
mistaken  supposition,  (as  it  has  turned 
out,)  that  there  was  a  slip  of  vacant  land, 
between  two  patents  held  by  Lockhart,  and 
which  mutually  called  for  the  lines  of  each 
other,  as  a  common  boundary,  located  the 
land  so  supposed  to  be  vacant.  But,  before 
Luddington  had  taken  any  other  step  to- 
wards procuring  a  grant  for  the  land, 
Lockhart  proceeded  to  survey  one  of  his 
patents,  with  a  view  to  a  sale  thereof,  to 
Reider.  Upon  that  survey,  which  Ludding- 
ton attended,  it  was  found  that  there  was  a 
marked  corner  and  line,  corresponding  with 


the  calls  of  the  patent,  but  which  did  not 
coincide  with  the  marked  corner  and  lines 
of  the  other  patent;   and  it  was  the  Ian  J 
between  these  lines,  which  Luddington  had 
located    as  vacant.     Lockhart   stated,  that 
the  survey  ought  to  be  extended,  so  as  to 
connect  with  the  other  patent,  and  Ludding- 
ton stated,  that  he  was  willing  to  give  up 
his  claim  to  the  land  in  question,  if  Lock- 
hart's patent  covered  it,  as  he  did  not  wish 
to  go  to  any  further  expense  about  it,  if  it 
was  previously  appropriated.    The  surveyor 
gave  it  as  his  opinion,  that  the  survey  ought 
not   to   be  extended,   and   Lockhart  aban- 
doned  all   claim   to   the   land   in   question, 
and  completed  his  survey,  according  to  the 
marked  lines,  and  sold  by  that  survey  to 
Reider.     This   transaction   had   nothing  of 
the  character  of  a  contract,  between  Lock- 
hart and  Luddington,  so  as  to  be  a  fit  case 
for    a    decree,    for    a    specific    execution. 
There  was  no  consideration  passing  between 
the    parties.      There    was    no    promise    to 
convey,  and  if  there  had  been  such  a  prom- 
ise, it  would  not  have  been  binding,  as  it 
would  have  been  made  without  considera- 
tion,   and   upon    an    erroneous    opinion   ot 
Lockhart,  in  relation-  to  his  rights.     There 
was    no    compromise    of    conflicting 
407      claims.      Luddington    did    not    *cven 
suggest,  that  he  was  willing  to  aban- 
don his  claim,  if  Lockhart  claimed  title  to 
the  land;  but  only  in  the  event,  that  Lock- 
hart's  patent   really   covered   the   land;   so 
that  if  the  surveyor  had  been  of  the  opin- 
ion, that  the  survey  ought  to  be  extended 
to  the  marked  line  of  the  other  patent,  it 
would    still    have    remained    discretionary 
with  Luddington,  to  waive  his  claim  or  not, 
according  to  his  pleasure.    Upon  the  ground 
of  contract,  then,  the  appellee  can  assert 
no'  right  to  the  land  in  question. 

The  rights  of  a  party  may  be  bound  by, 
or  he  may  be  held  responsible  for,  the 
consequences  of  his  concealment  or  mis- 
representation, or  gross  negligence  in  rela- 
tion to  them,  (according  to  the  circum- 
stances of  the  case,)  in  favour  of  any  person, 
who  may  be  thereby  induced  to  part  with 
his  money.  But,  no  concealment  or  mis- 
representative  can  have  that  effect,  unless 
it  be  collusive  or  fraudulent,  or  the  negli- 
gence be  so  gross  as  to  amount  to  the 
proof  of  fraud,  (a) 

In  the  case  at  bar,  both  parties  had 
precisely  the  same  information  as  to  Lock- 
hart's title.  On  his  part,  there  was  no 
concealment  or  misrepresentation.  He  had 
no  intent  to  deceive  or  injure  Luddington; 
he  cannot  be  charged  with  any  fraud.  His 
abandonment  of  his  title,  as  it  is  called, 
probably  had  no  influence  upon  Ludding- 
ton's  after-proceedings,  in  perfecting  his 
title;  for,  he  had  previously  located  the  land 
as  vacant,  upon  his  own  judgment  as  to 
the  validity  of  Lockhart's  title,  and  would 
probably  have  proceeded  to  procure  his 
patent.  If  Lockhart  had  never  abandoned 
his  title,  the  case  seems  to  be  at  most  one 
of  mutual  error,  and  in  which  both  parties 


(a)  Passley  v.  Freeman,  8T.  R.  61;  Haycrofiv 
Creasy,  2  East  92;  Ibbertson  v.  Rhodes,  2  Vern.  6M: 
IFonb.  Eq.  163.  note  (n);  Evans  ▼.  BrlckneU.  6  Ves. 

183:  Holmes  v. ,  2  Ves.  279;  Dance  v.  Spurrier.  7 

Ves.  281. 
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are  innocent;  and  in  such  case,  the  equity 
being  equal,  the  law  should  prevail. 

There  is  no  charge  in  the  bill,  that  any 
permanent  improvements  on  the  land 
408  had  been  made  by  Luddington,  *or 
those  claiming  under  him,  for  which, 
compensation  could  be  asked;  and,  there- 
fore, on  that  subject  no  decree  can  be 
made. 

I  think  the  decree  should  be  reversed, 
and  the  bill  be  dismissed  with  costs. 

The  other  judges,  (with  the  exception  of 
judge  Cabell,  who  was  absent,)  concurred, 
and  the  decree  was  accordingly  reversed, 
and  the  bill  dismissed  with  costs. 


Harvie  and  Others  v.   Banks. 

Marcb,  1828. 

^pedllc    Peifonaance*— Agreement  to   LMue— What 

NeotMary.— Wbere  an  airreemeat  to  make  a  lease 
la  entered  into  upon  certain  terms,  the  party  to 
whom  the  lease  is  to  be  made,  cannot  enforce  a 
specific  performance,  unless  he  performs  bis  part 
of  the  agreement,  or  offers  to  perform,  and  shews 
that  he  is  willing  and  able  to  do  so. 
Leue-*Loss  of  Laod  for  Nonpayment  of  Taxes- 
Case  at  Bar.— Where  the  lessee  conveys  certain 
lands  to  the  lessor,  as  a  collateral  security  for  the 
payment  of  a  debt  to  the  lessor,  and  the  lands  so 
conyeyed,  are  lost  by  the  non-payment  of  taxes, 
the  lessor  is  not  responsible  for  the  value  of  the 
lands;  but  the  lessee  was  bound  to  see  to  the  pay- 
ment of  the  taxes,  he  havinsr  a  complete  equitable 
tiUe  to  the  lands. 

This  was  a  suit  brought  in  the  Richmond 
chancery  court,  by  Henry  Banks  against 
Jacqueline  B.  Harvie,  devisee  of  John  Har- 
vie  deceased,  John  B.  Harvie  and  Lewis 
Harvie,  infant  heirs  of  Edwin  James  Harvie 
deceased,  by  the  said  Jacqueline  B.  Harvie, 
their  guardian,  and  William  Brockenbrough, 
administrator  of  Edwin  Harvie,  deceased, 
and  administrator  dc  bonis  non  of  John 
Harvie  deceased. 
The  case  presented  by  the  bills,  answers, 

&c.,  is  in  substance  as  follows. 
409         ♦In    the   year    1795,    Henry    Banks 

purchased  of  John  Harvie,  certain 
lands  in  the  neighbourhood  of  Richmond, 
and  executed  a  mortgage  on  the  same,  to 
secure  the  payment  of  the  purchase  money. 
The  money  not  being  paid,  a  suit  was 
brought  to  foreclose  the  mortgage,  and  a 
decree  obtained.  Harvie  became  the  pur- 
chaser under  the  sale;  and  he  and  Banks 
entered  into  a  new  contract  in  writing,  by 
which  it  w^as  agreed  that  Harvie  was  to 
let  to  Banks,  his  heirs,  executors  &c.,  the 
said  lands,  on  a  ground  rent,  forever.  The 
conditions  of  this  agreement,  were,  that 
Banks  should  pay  to  Harvie,  his  heirs,  &c. 
$1000,  on  the  first  day  of  January  in  every 
year,  forever,  the  first  payment  to  com- 
mence on  the  first  day  of  January,  1801 : 
and  if  the  said  rent,  or  any  part  of  it 
should  be    in    arrear    six   months    after    it 


*Speclfflc  Performaiice— When  Bnforced.— When  the 

nibstance  of  an  agreement  can  be  fully  executed, 
and  when  a  triflinsr  adjustment  only  is  needed  to 
^tlsfy  the  equities  of  the  case,  specific  performance 
may  be  decreed  with  satisfaction:  if,  however,  the 
default  of  the  plaintiff  goes  to  the  substance  of  the 
agreement,  or  if  there  be  some  thinsrs  which  he  is 
DOQDd  to  do  and  cannot  do,  or  has  not  done,  and  the 
conn  cannot  compel  him  to  do  it.  equity  will  not 
decree  specific  execution  in  his  favor.  C!ox  v.  Cox, 
SB  Gratt.  SOD,  citing  principal  case. 

See  further,  monoffraphic  noU  on  "Specific  Per- 
formance" appended  to  Hanna  v.  Wilson,  8  Qratt  248. 


should  fall  due,  and  be  demanded  by  the 
said  Harvie  or  his  representatives,  the  said 
Harvie,  &c.  might  distrain  for  the  same, 
or  re-enter  and  declare  the  said  lease  for- 
feited and  void.  The  parties  further  agree 
that  "when  either  is  called  upon  by  the 
other,  to  execute  such  deeds  and  writings 
for  the  performance  of  their  respective 
covenants,  as  may  be  recommended  by  any 
two  practising  attornies,  and  provided 
either  party  shall  fail  to  execute  according- 
ly, it  shall  be  in  the  power  of  the  other 
party  to  cancel,  and  totally  acquit  himself 
from  this  contract,  by  giving  notice  of  his 
intentions  and  reason  to  the  opposite  party, 
in  writing." 

Some  time  afterwards.  Banks  obtained 
an  act  of  assembly,  to  lay  off  a  town  on 
part  of  the  said  lands,  and  erected,  or 
caused  to  be  erected,  a  mill  on  the  same; 
which  mill,  and  a  part  of  the  said  land, 
were  sold  by  Harvie,  with  Banks's  appro- 
bation to  Ladds  and  Price,  and  the  payment 
was  made  by  them  to  Harvie;  in  conse- 
quence of  which,  the  said  rent  charge  was 
reduced  to  2001.  per  annum,  and  an  admit- 
ted balance  of  3001.  This  balance  was 
more  than   discharged  by  payments  made 

by  Banks  to  the  amount  of  37ll. 
410  *John   Harvie  died,  leaving  by  his 

will,  the  lands  in  question,  to  ^dwin 
and  Jacqueline  Harvie;  the  former  of  whom 
is  since  dead  intestate,  leaving  two  sons 
John  and  Lewis. 

Banks  made  a  written  demand  on  Jac- 
queline Harvie,  and  others  interested,  of  a 
lease;  on  the  making  of  which,  he  offered 
to  pay  one  year's  rent  of  the  premises,  and 
to  enter  into  engagements  to  submit  all 
matters  of  difference  to  the  judge  of  the 
court  of  chancery;  but  these  propositions 
were  not  acceded  to. 

Banks  further  alleged,  that  Harvie  was 
indebted  to  him  for  the  value  of  1000  acres 
of  military  land,  in  the  state  of  Kentucky, 
which  were  to  have  been  sold  for  the 
benefit  of  the  said  Banks,  by  agreement 
between  him  and  Harvie;  but  which  were 
lost  by  non-payment  of  taxes,  by  the  neg- 
lect of  the  said  Harvie.  He  further  stated, 
that  he  purchased  from  the  said  Harvie, 
some  years  before,  11,600  acres,  in  the 
county  of  Harrison:  that  although  these 
lands  by  right  of  purchase,  were  the  prop- 
erty of  Banks,  they  were  patented  in  the 
name  of  the  said  Harvie,  and  by  agreement, 
are  pledged  as  a  collateral  security  for  the 
debts  of  the  said  Banks  to  Harvie;  but 
these  lands  ^Iso  have  been  suffered  to  be 
forfeited  for  non-payment  of  taxes:  that 
the  value  of  these  lands,  will  be  much  more 
than  sufficient  to  pay  all  the  arrears  of  the 
rent  charge,  and  every  other  debt  which 
he  may  owe  to  the  said  Harvie. 

After  the  death  of  John  Harvie,  an  eject- 
ment was  brought  on  the  demise  of  Jac- 
queline B.  Harvie,  and  Lewis  and  John 
Harvie,  the  sons  of  Edwin  Harvie  de- 
ceased, for  the  land  in  question,  and  a 
judgment  was  obtained  in  their  favor. 
Banks,  therefore,  prayed  that  the  said  judg- 
ment might  be  enjoined,  and  that  a  specific 
execution  of  the  said  contract,  for  a  lease 
of  the  said  lands,  might  be  decreed. 
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The  injunction  was  awarded. 
411  *The  defendants  filed  their  answer, 

depositions  were  taken,  and  the  chan- 
cellor decreed  that  Banks  should  be  re- 
stored to  all  the  benefits  of  the  agreement 
of  1800,  upon  payment  of  all  the  rents  due 
thereon,  with  interest  from  the  time  they 
fell  due,  &c. 

From  this  decree,  Jacqueline  B.  Harvie 
obtained  an  appeal. 

Leigh  and   Wickham,  for  the  appellant. 
W.  Hay,  junr.,  for  the  appellee. 
March    27.— JUDGE    CO  ALTER,    deliv- 
ered the  opinion  of  the  court. 

The  court  is  of  opinion,  that  the  agree- 
ment entered  into  between  Henry  Banks 
and  John  Harvie,  of  the  26th  of  April,  1800, 
as  modified  by  that  of  July  9th,  1802,  men- 
tioned in  the  proceedings  in  this  cause,  in 
relation  to  the  lands  in  Henrico  county, 
are  not  to  be  considered  as  amounting  to 
an  executed  lease  from  Harvie  to  Banks, 
but  a  covenant  to  make  such  lease,  on 
Banks's  performing  his  part  of  these  agree- 
ments; and  that  the  said  Banks,  has  not 
shewn  himself  entitled  to  claim  a  specific 
execution  of  the  said  contracts,  in  as  much 
as  he  has  failed  to  perform  his  part  of  the 
said  agreement,  and  does  not  now  oflfer  to 
perform  them,  or  shew  that  he  is  willing 
or  able  to  do  so. 

The  court  is  further  of  opinion,  that  if 
the    said    agreements    could    properly    be 
considered   as   executed,   and   as   passing  a 
legal  title  to  Banks,  as  that  title  is  forfeited 
at    law,    a    court    of    equity    ought    not    to 
relieve    against    such    forfeiture,    upon    the 
mere  payment  of  the  arrears  of  rent,  but 
only  on  condition  that  Banks  should  per- 
form all  the  stipulations  in  the  said  contract 
on  his  part  to  be  performed,  and  especially 
pay  so  much  of  the  sum  of  $12,000,  as  has 
not  been  applied  to  making  improve- 
412      ments    on    said    *lands,    to    be    now 
applied  to  that  purpose;  in  order  that 
Harvie's    representatives,    might    have    an 
effectual  security  for  the  punctual  payment 
of  the  rents,  according  to  the  intent  of  th-r 
said  contracts.    This  he  has  not  shewn  his 
willingness  or  ability  to  perform,  otherwise 
than  by  the  application  of  the  alleged  value 
of   certain   lands,   said   to   be   forfeited   for 
the  non-payment  of  taxes  by   Harvie,  and 
for    which    value,    his    representatives    are 
also     alleged    to    be    chargeable.      As    to 
which,    the    court    is    further    of    opinion, 
that  if  any  of  the  lands  in  the  proceedings 
mentioned,  and  charged  by  the  appellee,  to 
have  been  forfeited  and   sold  for  the  non- 
payment  of  taxes,   have  been   so   forfeited 
and  lost,  which  does  not  appear,  the   said 
,    Harvie  was  in  no  way  responsible  therefor; 
but  that  the  appellee  was  himself  bound  to 
see  to  the  payment  of  the  taxes,  he  having 
a  complete  equitable  title  thereto,  the  legal 
title   remaining  in   Harvie,  with   his  assent 
as  a  security.     So  far  from  being  entitled 
to  apply  the  value  of  this  land  as  a  fulfil- 
ment   of    the    contracts    aforesaid,    by    the 
appellee,    even    this    collateral    security    for 
that  fulfilment,  and  for  other  responsibili- 
tics  mentioned  in  the  proceedings,  may  be 
lost. 

The  decree  of  the  chancellor,  therefore, 
so   far   as   it   conflicts   with   the   principles 


above  declared,  is  erroneous,  and  reversed 
with  costs.  The  bill  of  the  plaintiff,  so  far 
as  it  asks  a  specific  performance  of  the 
contracts  aforesaid,  or  relief  against  the 
forfeiture  thereof,  and  the  judgment  at 
law  is  dismissed,  and  the  cause  is  remanded 
for  further  proceedings  to  be  Had  in  relation 
to   any  other  matters   alleged   in  the  bill. 
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*StMly  V.  Jackson. 

March.  1898. 

Ctaancerv  Practice-Appeals-Secttrity  after  Expira- 
tlon  of  Term.*— (The  Chancellor  may  grant  an  ap- 
peal from  his  own  decree  dnrinsr  the  term,  with  an 
allowance  of  time  to  the  appellant  to  glvesecariiy 
after  the  expiration  of  the  term.) 

This  was  an  appeal  from  the  Staunton 
chancery  court,  where  the  case  was  decided 
in  favor  of  the  defendant,  the  present 
appellee.  The  plaintiff  prayed  an  appeal; 
which  was  allowed,  with  permission  to  the 
appellant  to  give  bond  and  security  within 
thirty  days. 

When  the  case  came  on  to  be  argued  in 
this  court.  Tucker  for  the  appellee,  made  a 
preliminary  objection,  that  the  appeal  was 
irregularly  granted,  because  the  law  did 
not  authorise  the  chancellor  to  allow  the 
bond  and  security  to  be  given  after  the 
term,  where  the  appeal  was  taken  durin? 
the  term,  (a) 

March  31.— JUDGE  BROOKE,  deliv- 
ered the  opinion  of  the  court. 

On  the  preliminary  question,  whether  the 
appeal  in  this  case  has  been  regularly 
granted,  the  court  is  of  opinion,  that  though 
the  act  of  assembly  might  be  susceptible  of 
a  different  construction,  if  it  were  res 
integra,  that  which  has  been  adopted  by 
the  chancellor,  has  been  so  long  acquiesced 
in  by  this  court,  that  it  is  now  too  late  to 
disturb  it.  The  cause  has  therefore  been 
considered  on  its  merits,  and  the  court  is 
of  opinion  to  affirm  the  decree. 
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*Gilliam  v. 
April, 


Alien. 


1823. 


Injttfictlonst— Refusal  of  Lower  Conrt  to  RelnsUte- 
Application  to  Court  of  Appeals,  t— A  motion  to  rein- 


•See  monog^raphlc  note  on  "Appeal  and  Error"  ap- 
pended to  Hill  V.  Salem,  etc..  Turnpike  Co.,  IRob. 

(a)  I  Rev.  Code  (of  1819,)  p.  206.  sec.  50.  51. 

tlniunctions.— See  monograph ic  note  on  "Injunc- 
tions" appended  to  Clay  tor  v.  Anthony.  16  OrattS'S- 

tSame— Refusal  of  Lx»wer  Court  to  ReinsUte- Ap- 
plication to  Court  of  Appeals.— In  Wilder  v.  Kelley. 
88  Va.  279,  18  S.  E.  Rep.  483.  It  is  said :  "But  the  re- 
spondent insists,  further,  that  the  act  in  question  <»■ 
e.  Va.  Code.  1887.  $  3438)  has  no  application  to  this 
case,  because  the  injunction  in  question  was  the 
second  and  a  supplemental  bill  for  an  injunction: 
but  there  again  he  is  plainly  at  fault.  Long  ago 
(1823)  that  question  also  was  put  to  rest  by  thlscouri, 
when  this  court  held  that  a  motion  to  reinsUte  ibe 
injunction  on  additional  evidence,  tendered  by  the 
complainant,  was  in  the  nature  of  an  original  appli- 
cation for  an  injunction,  and  that,  on  the  refusal  of 
the  chancellor  to  reinstate  the  Injunction,  an  appli- 
cation to  the  judges  of  this  court,  or  anyoftbem- 
(under  the  act  of  Rev.  Code.  1819.  vol.  1.  p.  205.  i  w 
was  proper  under  that  act.  and  was  not  to  be  dis- 
charged by  the  chancellor  (or  inferior  judge)-  '''«• 
Ham  V.  Allen.  1  Hand.  414.  And  so  the  law  has 
remained  to  the  present  time." 

Jurisdiction  of  Court  of  Appeals— inJuiictioii.-To 
the  point,  that  $  3438.  Va.  Code  1887.  confers  no  origi- 
nal jurisdiction  upon  one  of  the  judflres  of  the  court 
of  appeals  to  award  an  injunction,  except  in  case* 
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sute  an  Injunction  on  additional  evidence  ten- 
<i«red  by  the  complainant,  is  In  the  nature  of  an 
onglnal application  For  an  injunction:  and  on  the 
refusal  of  the  chancellor  to  reinstate  the  injunc- 
tion, an  application  to  the  Judges  of  the  court  of 
appeals  or  any  of  them,  is  proper. 

In  this  case,  the  plaintiff  Gilliam,  applied 
to  the  chancellor  of  the  Richmond  district, 
f.T  an  injunction,  which  was  refused;  and 
an  application  being  made  to  the  judges 
of  the  court  of  appeals,  it  was  granted  by 
them. 

.\t  a  subsequent  term  of  the  court  of 
chancery,  a  motion  was  made  by  the  de- 
fendant to  dissolve  the  injunction;  and  it 
was  accordingly  dissolved.  The  plaintiff 
then  took  new  evidence  to  support  his  bill; 
and  moved  the  chancellor  to  reinstate  the 
injunction.  The  chancellor,  in  vacation, 
denied  the  said  motion.  Whereupon,  the 
plaintiff  applied  to  the  judges  of  the  court 
of  appeals,  who  granted  the  injunction. 

At  another  term  of  the  court  of  chancery, 
the  defendant  moved  to  discharge  the  order 
of  the  judges  of  the  court  of  appeals  award- 
ing the  injunction.  The  court  was  of 
opinion,  that  after  an  injunction  has  been 
dissolved  and  refused  to  be  reinstated,  it 
is  only  competent  to  the  court  in  the  last 
resort,  and  not  to  a  judge  or  judges,  of 
that  court,  out  of  court,  to  reinstate  the 
injunction,  upon  an  appeal  for  that  pur- 
pose. The  court,  therefore,  for  the  pur- 
po'^e  of  bringing  the  construction  of  the 
law  in  this  respect,  before  the  court  of 
appeals,  discharged  the  said  order,  as  im- 
providently  made. 

From  this  decision  of  the  chancellor,  an 
appeal  was  allowed  by  the  judges  of  the 
court  of  appeals. 

Daniel,  for  the  appellee,  contended  that 
the  chancellor  was  correct  in  his  construc- 
tion of  the  law,  and  referred  to  the  1  Rev. 
Code,  p.  205,  in  support  of  his  position. 
415  *April  2.— JUDGE  BROOKE,  de- 
livered the  opinion  of  the  court. 
The  court  is  of  opinion,  that  the  motion 
to  reinstate  the  injunction  in  this  case,  on 
additional  evidence  tendered  by  the  com- 
plainant, was  in  the  nature  of  an  original 
application  for  an  injunction;  and  that  on 
the  refusal  of  the  chancellor  to  reinstate 
the  injunction,  an  application  to  the  judges 
of  this  court,  or  any  of  them,  was  proper, 
tinder  the  44th  section  of  the  act  entitled, 
"an  act  to  reduce  into  one  all  acts  and  parts 
of  acts,  concerning  the  superior  courts  of 
chancery,"  according  to  the  decision  of^ 
this  court,  in  the  case  of  Toll-bridge  v. 
Free-bridge,  (a) 

The  court  is  further  of  opinion,  that  the 
chancellor  having  discharged  the  injunction 
without  deciding  on  the  merits,  they  are 
not  now  before  this  court.  The  decree 
discharging  the  injunction  on  the  grounds 
Slated  by  the  chancellor,  is  therefore  re- 
versed, and  the  cause  is  remanded  to  be 
farther  proceeded  in  on  its  merits. 


Fretwell  v.  Wayt  and  Winn. 

April.  1828. 
latcriocntory  Dacree-What  Constltutos-Appeal*.*— 

Where  an  appeal  is  taken  from  an  interlocutory 
decree  of  a  county  court  to  the  court  of  chancery, 
and  that  court  afflrmR  the  decree,  and  an  appeal  is 
taken  to  the  court  of  appeals:  the  decree  of  the 
court  of  chancery  will  be  considered  as  interlocu- 
tory. 

The  only  question  in  this  case  was 
whether  the  decree  of  the  chancellor  was 

interlocutory  or  final. 
416  *Fretwell  filed  a  bill  of  injunction 

in  the  county  court  of  Albemarle, 
against  Wayt  and  Winn  and  others.  The 
injunction  was  granted,  and  afterwards 
dissolved.  From  this  order  of  dissolution, 
an  appeal  was  granted  to  the  Staunton 
chancery  court,  where  the  order  was 
aflfirmed.     Fretwell  appealed  to  this  court. 

The  counsel  for  the  appellees,  moved  to 
dismiss  the  appeal,  (the  appellant  having 
been  called,  and  not  appearing,)  on  the 
ground  that  the  decree  of  the  chancellor 
was  interlocutory  only;  and  that  under  the 
law,  the  appellee  may  call  up  an  interlocu- 
tory decree,  at  any  time  within  sixty  days. 

April  5th.— JUDGE  BROOKE,  deliv- 
ered the  opinion  of  the  court. 

The  only  question  in  this  case  is,  whether 
the  decree  of  the  chancery  court,  affirming 
the  decree  of  the  county  court,  is  inter- 
locutory or  final.  If  final,  the  appeal  must 
take  its  turn  on  the  docket,  and  cannot 
now  be  dismissed  upon  calling  the  appel- 
lant. If  interlocutory  only,  the  appellee 
has  a  right  to  call  it  up  within  the  sixty 
days  prescribed  by  the  act  of  assembly,  and 
it  may  be  dismissed  unless  prosecuted  by 
the  appellant. 

The  court,  upon  consideration  of  the 
provisions  of  the  act,  is  inclined  to  give  it 
a  construction,  which  will  best  accord  with 
the  obvious  intention  of  the  legislature. 
An  appeal  from  an  interlocutory  decree  in 
such  case,  was  allowed  by  the  act,  to  avoid 
expense  and  .delay,  and  in  order  to  settle 
the  principles  of  the  cause.  The  direction 
in  the. act,  that  the  record  is  to  be  sent  to 
this  court,  within  two  calendar  months,  and 
the  appeal  to  be  heard  and  determined, 
within  sixty  days,  was  intended  to  effect 
the  same  object.  , 

If  in  this  case  then,  tho.  decree  is  to  be 
considered  a  final  decree,  because  it  has 
been  affirmed  in  the  court  of  chancery,  the 
provisions  of  the  act  in  relation  to  inter- 
locutory decrees,  would  be  defeated. 
417  *The  court,  therefore,  is  of  opinion, 

that  the  decree  of  the  chancery  court, 
affirming  the  decree  of  the  county  court, 
has  not  changed  its  character,  and  that 
both  Mecrees  are  still  to  be  considered  as 
interlocutory;  and  that  the  appellant  having 
been  called  and  failing  to  answer,  the  appeal 
is  to  be  dismissed. 


▼bere'the  application  has  been  made  first  to  a 
lodjeof  an  Inferior  court,  either  in  termor  in  vaca- 
tion, and  has  been  refused,  the  principal  case  is 
cited  in  Fredenheim  v.  Rohr,  87  Va.  7«,  IS  S.  E.  Rep. 

m. 

See  further,  monographic  note  on  "Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc..  Turnpike 
Co..  1  Rob.  288. 

U)  Ante,  p.  S0& 


Hayes's  Ex'or  and  Others  v.  Bowman. 

April.  1828. 

Deeds-Conveyance  of   Land     Bounded     by   Water— 
What  Passes. t— Where  land  is  conveyed  which  is 


•See  mono^aphic  note  on  "Decrees"  appended  to 
Evans  v.  Spurfirin.  11  Gratt.  615.  ^   .   .     «,  *_ 

tDeeds— Conveyance  of  Land  Bounded  by  Water— 
What  Passes.— Where   land   is  conveyed    which  is 
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bonnded  by  a  watercourse  not  navtirable.  sncta 
conyeyance  carries  with  It  the  title  to  a  moiety  of 
tlie  bed  of  the  water-coarse. 

Appeal  from  the  Staunton  chancery 
court.  The  case  was  in  substance  as 
follows: 

Bowman  purchased  of  Hayes  and  Bum- 
gardner,  a  tract  of  land  lying  on  the  South 
river,  near  Waynesborough,  on  which  there 
was  a  valuable  mill-seat.  The  deed  from 
Hayes  and  Bumgardner  to  Bowman,  con- 
veys the  land  to  the  "middle  of  the  river.'* 
This  tract  had  formerly  belonged  to  Estill, 
being  part  of  a  larger  tract  lying  on  both 
sides  of  the  river.  Estill  conveyed  the  land 
in  question  to  trustees,  describing  it  as 
"lying  on  the  west  side  of  the  South  river, 
and  bounded  by  the  river,"&c.  The  land 
being  sold  under  this  deed  of  trust,  Hayes 
and  Bumgardner  became  the  purchasers, 
and  the  trustees  conveyed  to  them,  to  the 
middle  of  the  river;  and  they  conveyed  to 
Bowman,  as  before-mentioned,  by  the  same 
description.  Bowman  gave  his  bonds  to 
Hayes  and  Bumgardner  for  the  purchase 
money  ;    which    were    assigned    to    other 

persons. 
.418  *Bowman    applied    to    the    county 

court  of  Augusta  for*  leave  to  build 
d  mill  and  erect  a  dam  across  the  river;  but 
was  opposed  on  the  ground,  that  no  part 
of  the  bed  of  the  river  was  either  in  him 
or  the  commonwealth.  It  was  contended, 
that  although  Hayes  and  Bumgardner  had 
conveyed  to  him  one-half  of  the  bed  of 
the  river,  no  part  of  it  had  been  conveyed 
by  Estill  to  them.  This  controversy  was 
depending  at  the  time  of  Bowman's  filing 
his  bill. 

Suits  were  brought  against  Bowman  on 
his  bonds  for  the  purchase  money,  which 
had  been  assigned  by  Hayes  and  Bum- 
gardner to  various  persons;  and  judgments 
were  obtained.  Bowman  filed  a  bill  of  in- 
junction    to     arrest     the    judgments,    and 


bounded  by  a  river  or  other  watercourse  not  naviga- 
ble, suth  conveyance  carries  with  it  the  title  to  a 
moiety  of  the  bed  of  such  river  or  watercourse. 
Barre  v.  Fleming.  39  W.  Va.  819.  1  S.  E.  Rep.  736. 
cltinff  the  principal  case  and  Mead  v.  Haynes,  3 
Band.  33,  as  its  authority. 

There  Is  no  doubt  where  the  commonwealth  or 
an  individual  having  title  to  lands  lyinff  on  both 
sides  of  a  watercourse,  not  navigrable.  errants 
the  lands  lyiuff  on  one  side  thereof  and  bounded 
thereby,  that  the  grantee  gets  by  such  srrant  a  moi- 
ety of  the  bed  of  the  watercourse,  unless  the  grant 
clearly  excludes  such  construction  of  It.  Camden 
V.  Creel.  4  W.  Va.  366.  citlDg-  the  principal  case: 
Mead  v.  Haynes.  3  Rand.  88:  Crenshaw  v.  Slate 
River  Co..  6  Rand.  246.  To  the  same  effect,  the 
principal  case  Is  cited  in  Carter  r.  Railway  Co.,  26 
W.  Va.  864. 

To  the  point  that,  in  a  river  not  navigable, 
the  owner  of  the  soil  on  either  side  Is  proprietor 
of  the  bed  to  the  middle  of  the  stream,  the  principal 
case  is  cited  in  Ravenswood  v.  Flemings.  22  W.  Va. 
64;  Com.   v.  Garner.  8  Gratt.  696. 

And.  in  Mead  v.  Haynes.  8  Rand.  36,  it  is  said: 
"By  the  common  law.  every  river,  so  far  as 
It  ebbs  and  flows,  belonged  to  the  crown:  but 
rivers,  not  navigable,  were  the  property  of  the 
proprietors  of  the  lands  on  both  sides  of  the 
river:  that  Is,  if  both  sides  of  a  river  not  navl- 
firable  belonged  to  one  owner,  the  whole  river  was 
his:  if  different  persons  owned  the  lands  on  each 
side  of  the  river,  the  bed  belonged  to  them  in  moi- 
tles.  Hargraves's  Law  Tracts,  h.  Davies's  Reports, 
162.  156.  In  Haves  v.  Bowman,  I  liand.AXt,  this  doctrine 
was  affirmed  to  be  law  in  Virginia,  subject  to  the 
exceptions  made  by  statute,  and  upon  the  authority 
of  Call's  Manuscript  Report  of  Home  V.  Richards." 

The  principal  case  l.s  also  cited  with  approval  on 
this  subject  In  Brown  Oil  Co.  v.  Caldwell,  35  W.  Va. 
99. 18  S.  £.  Rep.  43. 


made  Hayes  and  Bumgardner,  and  the 
assignees  of  the  bonds,*  defendants.  The 
injunction  was  granted. 

The  several  defendants  then  filed  their 
answers,  alleging  various  grounds  of  eq- 
uity, which,  ^s  they  are  not  noticed  in  the 
decisions  of  this  court,  it  is  unnecessary 
to  mention.  • 

The  chancellor  decreed,  that  the  in- 
junction should  be  dissolved  as  to  the  de- 
fendant Moffitt,  (one  of  the  assignees)  the 
complainant  having  waived  his  equity,  if 
he  had  any  against  him:  that,  as  to  the 
defendant  Ramsay,  (another  of  the  assign- 
ees,) he  must  submit  to  whatever  equity 
attached  to  his  bond  in  the  hands  of  Hayes 
and  Bumgardner,  the  original  obligees; 
and  the  complainant  being  entitled  to  re- 
cover of  them,  whatever  damage  he  may 
have  sustained  by  the  loss  of  his  mill-seat 
in  consequence  of  the  defect  of  title  in  any 
part  of  the  bed  of  the  water-course,  an 
issue  at  law  was  directed,  to  ascertain  the 
damage  which  Bowman  had  sustained  by 
the  defect  in  his  title  to  one-half  of  the  bed 
of  the  water-course  aforesaid. 

The  jury  returned  a  verdict,  that  Bowman 
had  sustained  damage  to  the  amount  of 
$2000,  by  reason  of  the  defect  in  his  title 

above-mentioned. 
419  *The  court  decreed,  that  the  in- 
junction as  to  Ramsay,  should  be 
made  perpetual,  and  his  bond  for  1441.  de- 
livered up  to  be  cancelled;  and  that  the 
representative  of  James  Hayes,  (who  had 
died,)  and  Jacob  Bumgardner,  should  pay 
to  the  plaintiff  $1,216,  that  being  the  bal- 
ance of  damages  assessed  by  the  jury,  af- 
ter deducting  therefrom,  the  aforesaid  sum 
of  1441.,  with  interest  thereon,  from  the 
time  when  it  was  due. 

The  defendants  appealed  to  this  court 

Call,  for  the  appellants. 
Leigh,  for  the  appellee. 

It  was  said  for  the  appellants,  that  Bow- 
man had  a  good  title  to  the  middle  of  the 
bed  of  the  river,  and  therefore,  there  was 
no  ground  for  his  injunction.  The  deed 
from  Hayes  and  Bumgardner,  conveyed  to 
the  middle  of  river  in  express  terms;  and 
although  the  deed  of  trust  from  Estill  de- 
scribed the  tract  as  "lying  on  the  west  side 
of  the  South  river,  and  bounded  by  the 
river,  &c.,"  yet  the  principles  of  law  would 
extend  the  conveyance  to  the  middle  of  the 
river,  in  such  a  case  as  this.  It  is  a  well 
established  principle,  that  the  proprietor  of 
land  contiguous  to  a  stream  not  navigable, 
is  entitled  to  half  the  bed  of  the  stream.(a) 
If  it  should  be  objected,  that  Estill  owned 
both  sides  of  the  river,  and  only  conveyed 
the  land  bounded  by  the  river,  the  answer 
will  be  that  such  a  conveyance,  by  the 
authorities  referred  to,  includes  one-half 
the  bed  of  the  river. 

In  reply,  it  was  said,  that  admitting  the 
general  principle,  it  would  not  embrace  a 
case  like  the  present,  where  Estill  was 
originally  the  proprietor  of  both  sides  of 
the  river,  and  only  conveyed  the  land  on 
one     side,    bounded    by     the     river.       He 


(a)  Harfirrave's  Law  Tracts,  p.  6;  Davls*8  Rep.  P^ 
162, 166;  Home  v.  Richard,  Call's  M.  S.  Rep. 
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certainly  had  a   right   to   convey   as 

420      much  or  *as  little  as  he  pleased;  and 

the  words  which  he  has  used,  are  as 

explicit  as  possible,  to  shew  his  intention 

to  convey  only  to  the  river  bank.* 

April  8.— JUDGE  CABELL,  delivered 
the  opinion  of  the  court.§ 

The  main  question  in  this  case,  depends 
on  the  construction  of  the  deed  of  trust  of 
the  27th  March,  1802,  executed  by  Estill 
and  wife,  to  Joseph  Bell  and  others. 

Where  the  commonwealth,  having  title 
to  lands  lying  on  both  sides  of  a  water- 
course not  navigable,  grants  the  lands  lying 
on  one  side  thereof,  and  bounded  thereby, 
it  is  universally  admitted,  that  such  grant 
carries  with  it,  the  title  to  a  moiety  of  the 
bed  of  the  water-course.  There  can  be  no 
reason  assigned,  why  this  rule,  so  just  in 
relation  to  grants  by  the  commonwealth, 
should  not  equally  apply  to  conveyances  by 
individuals.  If  it  be  the  wish  of  the  grantor 
not  to  convey  the  bed  of  the  stream  or  of 
any  part  thereof,  it  is  easy  for  him  to  ex- 
clude it,  by  the  use  of  words,  proper  for 
that  purpose.  In  the  absence  of  such 
words,  the  moiety  of  the  bed  of  the 
stream,  passes  by  the  conveyance.  On  this 
principle  the  court  is  of  opinion,  that  the 
moiety  of  the  bed  of  the  river,  passed  by 
the  deed  of  trust  aforesaid,  and  by  the  deed 
under  which  the  appellee  Bowman  claims; 
and  that  the  said  appellee,  had  no  right 
to  resist  the  payment  of  the  bonds  given 
by  him  for  the  purchase  m^oney.  The  decree 
of  the  chancellor  is  therefore  reversed,  the 
injunctions  ^dissolved,  and  the  bill  dis- 
missed. 
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*Royairs  Administrators   v. 
and  Others. 
May.   1828. 


Johnson 


Equttdile  Relief- Judffmeiit   affaintt   Bxecnter.t-An 

execQtor.  aflrainst  whom  judgments  nave  oeen 
obtained  at  law,  may  be  relieved  In  a  court  of 
equity,  upon  bis  shewing  that  assets  sufficient  to 
pay  all  the  debts  of  the  estate,  came  to  his  hands, 
but  that  a  largre  portion  of  them  had  been  since 
recoTcred  by  a  paramount  title. 

Saaw-Sune.- Quaere,  whether  an  executor  ousrht 
not  to  be  relieved  In  such  a  case,  even  If  he  had 
paid  debts  of  inferior  dlarnlty.  It  appearing  that  he 
was  promptly  and  bona  fide  paying  off  the  debts 
of  the  esute,  under  the  belief  that  he  had  assets 
sufficient  to  discharge  every  claim.  

Chaiicery  Practice  -  Severaf  DefeodanU  —  Decree 
sfsiiMt  One-When  Plnal.^— When  a  decree  Is  made 

•Many  other  points  were  made ;  but  as  the  decision 
turns  entirely  on  the  general  question.  It  Is  not 
necessary  to  mention  them.— Note  In  Original  Edi- 
tion. 

$  Judge  Brooke  absent.  _     ^        .   .  .^  . 

tEqnltable  Relief— Bxecutors.— To  the  point  that  an 
executor,  who  pays  simple  contract  debts  when 
tberewere  abundant  assets,  and  those  assets  have 
been  reduced  by  a  general  and  destructive  Are,  or 
by  eviction  by  title  paramount  which  could  not  be 
foreseen,  is  entlUed  to  relief,  the  principal  case  Is 
cited  In  Galleffo  v.  Attorney  General,  8  Leigh  486. 
To  the  same  point,  the  principal  case  Is  cited  in 
MiUer  ▼.  Rice.  1  Rand.  448. 

See  generally,  monographic  note  on  Executors 
and  Administrators"  appended  to  Rosser  v.  Deprlest, 

tChaacery    Practice  —  Several    Defendants  —  Final 

Decree.— This  court  has  repeatedly  decided  that  a 
decree  may  be  final  as  to  one  party,  and  not  as  to 
another,  dependlnsr  upon  the  circumstances  of  the 
case.  Gardner  v.  Stratton,  80  Va.  916,  17  S.  E.  Rep. 
561,  clUng  principal  case  as  authority. 

It  Is  not  disputed  that  a  decree  may  be  flnal-as  to 
one  party  and  not  as  to  another  in  the  same  cause. 
iSovall  V.  Johnson,  1  Band.  421),  but  it  cannot  be 
final  as  to  any  party  who  is  not  put  out  of  the  cause. 
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as  to  one  of  several  defendants,  whose  interests 
are  not  at  all  connected  with  each  other,  with  a 
direction  for  the  payment  of  costs  as  to  that  de- 
fendant, such  decree  is  Anal  as  to  him.  although 
the  cause  may  be  still  pending  in  the  court,  as  to 
the  rest. 

This  was  an  appeal  from  the  Richmond 
chancery  court.  The  case  is  fully  stated 
and  discussed  in  the  following  opinions. 
Spooner,  for  the  appellants. 
Leigh,  for  the  appellees. 
May  6.— JUDGE  GREEN. 
The  appellants,  on  the  4th  of  June,  1803, 
filed  their  bill  against  Gregory  Johnson  and 
Thomas  Goode,  who  had  severally  obtained 
judgments  against  them  as  administrators 
of  J.  E.  Royall,  deceased,  seeking  to  injoin 
any  further  proceedings  upon  those  judg- 
ments, upon  the  ground,  that  since  the 
rendition  of  the  judgments,  suits  had  been 
brought  and  were  depending  against  them 
for  the  recovery  of  the  whole  estate  of 
which  their  intestate  died  possessed,  by  a 
title  paramount  to  his.  The  injunction 
was  awarded  by  chancellor  Wythe.  Goode 
answered,  and  relied,  that  his  debt 
422  was  of  equal  dignity  with  any  *other 
due  from  the  estate;  and  that,  inde- 
pendent of  the  property  sued  for  by  the 
claimants  mentioned  in  the  bill,  other  assets 
of  their  intestate  had  come  to  the  hands  of 
the  plaintiffs,  sufficient  to  pay  his  debt  in  a 
due  course  of  administration.  The  bill  was 
amended,  and  Edwards  and  Moore,  who 
had  severally  obtained  judgments  against 
the  plaintiffs,  were  made  defendants,  and 
an  injunction  awarded  as  to  them.  The 
bill  was  again  amended,  and  it  was  charged 
that  a  judgment  had  been  rendered  against 
the  plaintiffs  in  one  of  the  suits  mentioned 
in  the  original  bill  for  the  slaves,  from 
which  they  had  appealed;  and  that,  (if  they 
should  lose  their  slaves,)  they  had  more 
than  fully  administered,  and  were  greatly 
in  advance  for  the  estate. 

The  administration  account  of  the  plain- 
tiffs was  referred  to  a  commissioner,  who 
reported  a  balance  due  the  administrators 
of  601.  lis.  6^d.;  that  they  had  paid  judg- 
ments and  executions  amounting  to  7211.; 
but,  that  they  had  paid  bond  debts  and 
simple  contract  debts,  inferior  in  dignity 
to  Goode's  claim,  to  the  amount  of  8981. 
lis.  2^d.;  and  that  Goode's  claim,  after 
crediting  a  small  payment,  was  2541.  14s.  2d. 


As  to  any  party  remalnlnir  In  the  court,  it  can.  In 
the  nature  of  things,  be  only  Interlocutory.  Noel  v. 
Noel.  86  Va.  118.  9  S.  E.  Rep.  584.  ^  ,, . 

Affaln,  In  Ryan  v.  McLeod.  82  Gratt  879,  It  Is  said: 
"The  case  of  Eoyall  v.  Johnson,  1  Rand.  421.  Is  not  at 
all  in  conflict  with  the  foregolnfir  decision.  That 
case  decided  that  when  a  decree  Is  made  as  to  one 
of  several  defendants,  whose  Interests  are  not  at 
all  connected  with  each  other,  with  a  direction  for 
the  payment  of  costs  as  to  that  defendant,  such  a 
decree  Is  final  as  to  him,  al though  the  case  may  be 
still  pendlnir  In  court  as  to  the  rest.  The  effect  of 
the  decree  was  to  make  a  final  disposition  of  the 
cause  as  to  one  of  the  defendants,  who  remained  no 
longer  In  court,  and  whose  rights  and  liabilities 
were  perfectly  distinct  from  those  of  the  other 
defendants."  To  the  same  effect,  the  principal  case 
Is  cited  In  Harvey  v.  Branson,  1  Lelgrh  121 :  Thorntons 
v,  Fltzhugh.  4  Leigh  219,  221 ;  CJocke  v.  Gilpin.  1  Rob. 
88. 

In  discussing  what  constitutes  a  final  decree,  the 
principal  case  is  also  cited  In  Thorntons  v.  Fltzhugh, 
4  Leigh  213;  Manlon  v.  Fahy.  11  W.  Va.  493:  footnoU 
to  Fleming  v.  Boiling.  8  Gratt  292.  quoting  from 
Manlon  v.  Fahy.  11  W.  Va.  493.  . 

See  further,  monographic  note  on  Decrees  ap- 
pended to  Evans  v.  Spurgln,  11  Gratt.  615. 


167 


I  RAND. 


Virginia  Rkports,  Annotated. 


423-425 


Upon  the  coming  in  of  this  report,  the 
injunction  as  to  Goode  was  dissolved.  At 
a  subsequent  term,  the  court,  without  rein- 
stating the  injunction,  recommitted  the  said 
report  to  the  commissioner,  with  directions 
to  ascertain  and  report  how  much  of  the 
assets  credited  to  the  estate  in  the  report, 
proceeded  from  the  sales  of  the  slaves  in 
controversy;  and  from  what  source  the 
residue  of  those  assets  were  derived,  and 
to  state  an  account  between  the  plaintiffs 
and  the  defendant  Goode.  In  pursuance 
of  this  order,  the  commissioner  reported 
that  the  balance  due  the  administrators,  al- 
lowing all  debits  and  all  credits,  was  on  the 
1st  of  September,  1808,  1321.  19s.  7d.:  that 
there  was  credited  on  account  of  the  sale 
of  slaves  up  to  September  1,  1808,  5571. 
16s.  lli/^d.,  of  which  1971.  14s.  6d.,  was 
injoined  ;    that    other    assets    credited    in 

the  account,  were  injoined  to  the 
423       amount  of  *45l.  9s.  2J4d.;  that  setting 

off  Goode's  judgment  against  debts 
due  by  him  to  the  plaintiffs  individually, 
he  was  indebted  to  them  1281.  17s.  3J/$d.; 
and  that  the  estate  of  J.  E.  Royall,  was 
indebted  to  Goode  on  simple  contract,  in 
the  sum  of  15l.,  with  interest  from  the 
30th  of  July,  1800.  The  account  of  assets, 
therefore,  as  applicable  to  the  payment  of 
judgments  on  the  1st  of  September,  1808, 
was  as  follows: 

Whole  amount  of  assets,        15581. 19s.  75^d. 
Deduct  sales  of  dis- 
puted negroes,  5571. 16s.  llj^d. 
And  assets  in- 
joined,  451.    9s.    2J4d. 

6031.    6s.  IJid. 


Applicable  to  pay  off  debts,      9551. 13s.  SJ^d. 

Paid  on  judgments 
and  executions,      7211.    Os.  Od. 

Paid  Goode's  judg- 
ment, 2541. 14s.  2d. 

9751.  14s.  2d. 


Over-paid,  201.    Os.  8>4d. 

Paid  bonds  and  simple  con- 
tracts, including  commis- 
sions, and  expenses  of  ad- 
ministration; which  last,  to 
wit  :  commissions,  and  ex- 
penses of  administration, 
had  a  priority  to  all  debts, 
4101.  lis.  21/^d. 
Add,  according 
to  2d  report,        72l.    Os.  SJ^d. 

4821.  lis.  10>4d. 


Over-paid,  unless  the  negroes 
shall  turn  out  to  be  assets,      5021. 12s.    7d. 


424  *Upon   this   report,   the   chancellor 

decreed  on  the  21st  of  February, 
1810,  that  Goode  pay  to  the  plaintiffs, 
the  balance  reported  against  him,  with  in- 
terest: That  the  plaintiffs  pay  out  of  the 
assets  of  their  intestate  to  Goode,  the  15l. 
and  interest,  unless  they  shewed  at  the 
next  term,  that  the  same  had  been  paid; 
that  Goode's  judgment,  be  perpetually  in- 
joined;  and  that  the  plaintiffs,  should  pay 
to  Goode,  his  costs. 

Afterwards,  Enoch  Moore  answered.     He 
does    not   state   the    dignity   of   his    claim; 


but  says  he  sued  in  1808,  and  obtained  judg- 
ment; and  in  the  next  year,  (notwithstand- 
ing the  injunction,)  he  sued  and  obtained 
judgment,  for  a  devastavit.  He  states,  that 
he  knows  nothing  of  the  situation  of  the 
estate,  or  of  the  claims  to  a  part  of  it  set 
out  in  the  bill;  but  that  the  plaintiffs  had 
repeatedly  promised  him  payment.  In 
1817,  the  injunction  as  to  Moore  was  dis- 
solved. In  1816,  an  order  was  made  at  the 
rules,  abating  the  suit  as  to  Goode,  by  his 
death,  and  awarding  a  scire  facias  to  revive 
against  his  executors;  and  there  was  after- 
wards an  order  to  revive  at  rules  against 
them.  They  appeared  and  filed  exceptions 
to  the  commissioner's  last  report,  the  par- 
ticulars of  which  it  is  not  necessary  to 
state. 

Upon  the  hearing  of  the  cause,  the  chan- 
cellor, -declaring  that  the  injunction  ought 
not  to  have  been  granted,  set  aside  all  the 
orders  in  the  cause  which  conflicted  with 
what  followed,  and  decreed  that  the  injunc- 
tions awarded  against  Goode,  Johnson,  and 
Edwards,  be  dissolved,  and  the  plaintiffs' 
bill  dismissed  with  costs  as  to  all  of  the 
defendants. 

The  first  question  which  occurs,  is, 
whether  this  was  a  fit  case  for  the  jurisdic- 
tion and  relief  of  a  court  of  equity.  If  the 
title  of  John  E.  Royall,  to  the  slaves  for 
which  his  administrators  were  afterwards 
sued,  and  which  were  recovered  against 
them,  had  been  questioned,  before  the 
judgments  of  Johnson  and  Goode  were 
recovered  against  them,  the  administra- 
tors, in  defending  themselves  at 
425  law,  *must  either  have  admitted  those 
slaves  to  have  been. assets,  in  which 
case,  they  would  have  been  conclusively 
bound;  or  must  have  denied  that  they  were 
assets,  in  which  case  the  title  must  have 
been  tried  in  those  suits;  and  if  found  to 
be  assets,  that  finding  must  at  law  have 
been  conclusive,  even  although  the  slaves 
should  afterwards  be  recovered  upon  a 
title,  adverse  to  that  of  John  E.  Royall. 
Or  if  they  had,  in  those  suits,  been  found 
not  to  be  assets,  that  finding,  in  like  man- 
ner, would  at  law  be  conclusive  upon  those 
creditors,  even  if  they  should  have  been 
afterwards  ascertained  to  belong  to  J.  E. 
Royall.  In  such  case,  there  would  have 
been  no  possible  means  of  avoiding  the 
hazard  of  great,  and  at  law  irremediable 
injustice,  to  one  or  other  of  the  parties, 
but  through  the  aid  of  a  court  of  equity, 
by  suspending  the  proceedings  at  law,  until 
the  title  to  the  slaves  in  question  could  be 
ascertained,  in  a  way  which  would  be  bind- 
ing on  all  the  world,  when  complete  justice 
could  be  done  to  all  parties.  In  such  a  case, 
where  the  law  affords  no  adequate  remedy, 
I  think  a  court  of  equity  has  jurisdiction, 
upon  its  general  principles.  And  this  view 
of  the  subject,  applies  to  Moore's  and  Ed- 
wards's judgments  also,  inasmuch  as  the 
title  to  the  negroes  was  not  settled,  when 
those  judgments  were  rendered,  if.  indeed 
it  is  yet  settled,  which  does  not  appear  in 
this  record.  But,  there  is  a  stronger  reason 
for  supporting  the  jurisdiction  of  a  court 
of  equity,  as  to  Goode's  and  Johnson's 
judgments,  which  were  rendered,  before 
the  suits  for  the  recovery  of  the  negroes 
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were  instituted  against  the  appellants. 
Those  judgments  were,  when  this  bill  was 
exhibited,  conclusive  evidence  at  law,  of 
assets  against  the  appellants;  for,  the  act 
declaring  that  executors  should  not  be 
personally  liable  beyond  the  assets  of  their 
testator,  by  reason,  of  any  mis-pleading, 
false-pleading,  or  non-pleading,  did  not 
pass,  until  1807.  The  consequence  would 
have  been,  that  acting  bona  fide,  in  the 
belief  that  they  had,  in  their  hands,  suffi- 
cient   assets    for    the    payment    of    debts, 

and  submitting  without  defence  to 
426     judgments,  as  *in  justice  they  were 

bound  to  do  in  such  case,  these  ex- 
ecutors might  have  been  bound  without 
default  or  even  negligence  on  their  part, 
to  pay  the  debts  out  of  their  own  pockets, 
because  of  an  unknown  and  unsuspected 
defect  in  their  testator's  title  to  a  large 
portion  of  the  property,  which  came  to  the 
hands  of  his  executors  as  his,  unless  a  court 
of  equity  in  such  case  could  give  relief. 

The  next  question  is,  whether,  the  court 
having  jurisdiction,  such  a  case  is  made  out 
by  this  record,  as  to  entitle  the  plaintiffs  to 
relief.  As  to  the  judgments  of  Goode  and 
Johnson,  it  docs  not  appear  which  was  en- 
titled to  priority.  But,  both  were  entitled 
to  priority  over  those  of  Edwards  and 
Moore.  If  Goode's  had  a  priority  over 
Johnson's,  then,  from  the  state  of  the  ac- 
counts, (Goode's  judgment  being  pafd  by 
the  administrators,)  it  appears  that  all  the 
assets  which  are  ascertained  to  belong  to 
J.  fc.  Royalls  estate,  which  came  to  the 
hands  of  his  administrators,  have  been  duly 
apphed  to  the  payment  of  debts  of  dignity 
superior  to  that  of  the  claims  of  Johnson, 
Moore  and  Edwards;  and  the  decree,  as  to 
those  parties,  ought  to  be  reversed  with 
costs,  against  Moore,  the  injunctions 
against  those  parties  reinstated,  and  the 
cause  remanded  to  the  superior  court  of 
chancery  for  further  enquiry  to  be  made, 
as  to  the  state  of  the  assets  of  J.  E.  Royall. 
^^As  to  Goode's  case,  it  seems  that  the 
r  ,,^„    against    him    which    were    set    off 
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against  his  judgment,  and  upon  which  he 
was  found  to  be  indebted  to  the  plaintiffs, 
were  individual  claims  against  him  by  them, 
arising  during  the  pendency  of  the  suit, 
and  which  were  m  no  way  put  in  issue  by 
he  parties  in  their  pleadings.  The  decree, 
therefore,  of  Feb.  21,  1810,  founded  upon 
those  accounts,  was  probably  erroneous, 
onless  it  could  be  justly  inferred  from  the 
record,  that  those  matters  were  brought 
into  the  cause  by  the  consent  of  the  parties; 
fnd,  therefore,  if  that  decree  was  inter- 
locutory and  in  the  power  of  the  court,  it 
ought   probably    to    have    been    corrected, 

although  abstractly  just.  But,  if  final, 
^-7     the  court  could  no<  meddle  *with  it, 

and  all  the  proceedings  in  relation 
Jo  It  in  the  office  and  in  court,  subsequent 
*o  the  term  at  which  the  decree  was  pro- 
nounced, were  irregular  and  erroneous.  I 
tnmk  the  decree  was  final,  and  out  of  the 
P-^wer  of  the  court  below,  otherwise  than 
by  a  bill  of  review.  And  the  question  upon 
tniJi  appeal  is  not,  whether  that  decree 
^vas  erroneous;  but,  whether  the  appeal  is 
trom  the  decree  of  1818,  and  not  from 
that  of  1810.     I   have   carefully   examined 


all  the  cases  decided  in  this  court,  which  I 
can  find  reported  upon  the  question  of  the 
interlocutory  or  final  character  of  de- 
crees, (a)  And  I  do  not  find,  that  where 
the  rights  or  responsibilities  of  the  several 
parties  are  perfectly  distinct  and  several, 
and  where  a  final  disposition  of  the  cause 
as  to  one  with  a  direction  as  to  the  pay- 
ment of  costs  as  between  him  and  the 
adverse  party,  does  not  in  any  degree  af- 
fect the  rights  or  interests  of  any  other 
party;  and  where  nothing  which  can  be 
brought  into  the  cause  by  any  other  party, 
or  which  can  be  done  by  the  court  as  to 
the  other  party,  can  by  possibility  affect 
the  rights  or  interests  of  the  party  as  to 
whom  such  decree  has  been  made,  such 
decree  has  never  been  considered  as  inter- 
locutory; nor  do  the  principles  asserted 
in  these  adjudged  cases,  lead  to  such  a 
decision.  Without  going  into  a  detailed 
examination  of  the  circumstances  of  those 
cases  which  are  reported,  it  is  sufficient  to 
say,  that  in  all  of  them,  it  was  apparent, 
that  the  court  intended  to  proceed  further 
in  the  cause,  and  that  it  was  necessary  to 
do  so,  in  order  to  put  a  final  end  to  the 
controversies  between  the  parties,  as  to 
whom  the  decree  was  made;  or,  that  the 
interests  of  the  parties  as  to  whom  a  decree 
was  made,  might  be  affected  by  the  further 
proceedings    in    the    cause,    in    relation    to 

the  other  parties.  The  only  case 
428      which  *might  be  supposed  to  be  in 

opposition  to  this  general  conclusion 
is,  that  of  Alexander  v.  Coleman,  in  which 
the  judges  were  equally  divided.  But  I  do 
not  think  that  case  is  opposed  to  this  con- 
clusion, and  I  should  think  upon  the  prin- 
ciples then  asserted  by  judges  Roane  and 
Brooke,  who  considered  the  decree  in  that 
case  not  to  be  final,  that  the  decree  in  the 
case  under  consideration,  was  final  as  to 
Gordon.  Judge  Brooke  distinguished  that 
case  from  the  case  of  Ball  v.  Ball,  relied  on 
by  judges  Cabell  and  Coalter.  In  the  last 
mentioned  case,  a  bill  against  several  de- 
fendants was  dismissed  as  to  one  of  them, 
and  remained  in  court  as  to  all  others. 
He  observed,  that  the  decree  "was  not 
final  against  Alexander;  he  had  not  been 
decreed  to  convey  his  title  according  to 
the  respective  interests  of  the  parties,  as 
prayed  by  the  bill,  nor  could  such  a  decree 
be  pronounced,  until  the  quantum  of  each 
had  been  ascertained;  that  the  continuance 
of  the  cause  as  to  the  other  parties  by  their 
consent,  cannot  be  considered  as  the  act 
of  the  county  court;  and  if  that  were  mate- 
rial, no  costs  were  decreed  against  Alexan- 
der, which  would  have  followed  a  final 
decree,  unless  for  reasons  which  ought  to 
have  been  stated  in  the  decree  he  was  to 
pay  no  costs;"  and  for  these  reasons,  he 
was  of  opinion,  that  the  decree  was  inter- 
locutory. 

Judge    Roane   was  of  the   same   opinion. 


(a)  2Wa.sb.  200,  Davenport  v.  Mason:  2  Wash.  300. 
Yoangr  v.  Sklpwltb;  1  Call.  54;  Grymes  v.  Pendleton; 
2  H.  &  M.  589.  Ellzey  V.  Lane:  3  H.  &  M.  138,  Aldridfire 
and  al.  V.  Giles  and  al.,  1  Munf.  880,  Templeman  v. 
Steptoe;  2  Munf.  42.  Goodwin  and  al.  v.  Miller;  2  H. 
&  M.  .558,  Fairfax  V.  Muse:  2  H.  &  M.  595,  Allen  v. 
Belches;  3  Munf.  20.  Shepherd  v.  Starke;  4  H.  &  M. 
882,  Chapman  v.  Armlstead;  6  Munf.  328.  Alexander 
Coleman. 
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because  the  first  enquiry  properly  was, 
whether  the  plaintiffs  had  a  right  to  demand 
partition  of  their  father's  estate,  as  claimed 
by  the  bill,  and  until  that  question  was 
decided,  Alexander's  rights  could  not  prop- 
erly be  affected;  and  although  his  rights 
were  decided  in  the  first  instance,  yet  if  it 
had  been  afterwards  ascertained  in  the 
further  prosecution  of  the  suit,  that  the 
plaintiffs  had  no  right,  the  decree  against 
Alexander  could  be,  and  ought  to  have 
been,  set  aside  by  the  same  court.  He  also 
insisted,  that  the  decree  was  interlocutory, 
because  it  did  not  direct  a  conveyance  ac- 
cording to  the  prayer  of  the  bill, 
429  because  ♦no  costs  are  decreed 
against  Alexander,  because  Alexan- 
der was  dismissed  from  the  court  only  by 
implication  arising  from  the  terms  of  the 
continuance,  and  because  he  considered  the 
question  as  settled  by  the  former  decisions 
of  the  court,  which  he  thought  had  estab- 
lished the  rule,  that  a  decree  could  not  be 
final  unless  the  court  had  finally  decided 
the  cause  in  all  its  parts.  This  last  assertion 
does  not  appear  to  me  to  be  supported  by 
any  case  decided  in  the  court.  Not  one  of 
the  reasons  specifically  assigned  for  consid- 
ering the  decree  as  interlocutory  in  that 
case,  applies  to  the  case  at  bar.  There 
was  no  decree  for  costs  in  that  case;  here, 
costs  are  decreed.  In  that  case,  the  court 
had  not  decreed  a  conveyance  according  to 
the  prayer  of  the  bill;  here,  the  bill  praying 
against  Goode  an  injunction  only,  the 
decree  perpetuated  the  injunction,  and  not 
only  gave  all  the  relief  prayed  for,  but 
went  further,  and  gave  the  plaintiff  what 
he  did  not  ask  for.  In  that  case,  it  had 
not  been  ascertained  that  the  plaintiffs  had 
any  right  in  the  subject  of  controversy,  a 
part  of  which  was  in  Alexander's  posses- 
sion. That  question  was  to  be  determined 
by  the  after-proceedings  in  the  cause,  be- 
tween the  plaintiflFs  and  the  other  defend- 
ants ;  and  if  it  were  found  that  the 
plaintiffs  had  no  right,  Alexander's  posses- 
sion ought  not  to  have  been  disturbed; 
and  so  Alexander's  interests  were  still 
involved  in  the  after-proceedings  in  the 
cause,  and  liable  to  be  affected  thereby. 
But  in  this  case,  the  only  questions  were 
as  to  the  amount  and  due  application  of 
the  assets,  in  the  hands  of  the  plaintiffs,  to 
the  payment  of  their  intestate's  debts. 
Goode  claiming  to  be  a  creditor,  together 
with  other  creditors,  was  brought  before 
the  court.  Goode's  debt  was  ascertained 
to  be  paid,  and  he  to  be  a  debtor  to  the 
plaintiffs.  No  matter  then,  as  to  him,  what 
was  the  state  of  the  assets,  or  how  they 
should  be  applied  to  the  payment  of  debts. 
He  was  no  longer  interested  in  these  ques- 
tions; and  however  they  were  decided  be- 
tween the  other  parties,  such  decision 
430  could  not  possibly  affect  *his  rights 
or  interests,  nor  make  it  necessary 
or  proper  to  vary  the  decree  as  to  him. 
To  what  possible  purpose  then,  should  he 
be  considered  as  remaining  in  court,  but 
to  witness  a  contest  between  other  parties, 
in  which  he  had  no  possible  interest,  whilst 
he  might  be  compelled  to  pay  the  amount 
of  perhaps  an  erroneous  decree,  without 
the  possibility  of  being  relieved,  until  the 
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termination  of  a  tedious  litigation,  between 
other  parties,  in  which  he  had  no  interest? 
If  the  decree  was  final,  Goode  might  have 
appealed,  and  it  may  be  said,  that  if  he 
had  done  so,  he  might  have  reversed  the 
decree,  and  again  have  been  thrown  as  a 
claimant  on  the  assets j  and  thus  have  im- 
peded the  progress  of  the  cause  in  the 
court  below,  as,  pending  such  an  appeal,  no 
final  disposition  of  the  assets  could  have 
properly  been  made;  since  such  disposition 
might  be  ascertained  to  be  wrong,  by  the 
event  of  such  appeal;  and  that  great  incon- 
venience might  arise  from  such  a  course. 
To  this  it  may  be  answered,  that  precisely 
the  same  inconvenience  would  arise  from 
an  appeal,  after  a  final  decree,  as  to  all  the 
parties:  and  that  an  appeal  from  a  decree 
in  chancery,  does  not  suspend  the  power 
of  the  court  below,  over  the  cause;  and 
the  court  may  still  proceed  according  to 
its  sound  discretion,  taking  care  not  to 
proceed  so  far  as  to  hazard  any  injury  to 
the  rights  of  any  party,  as  they  may  ulti- 
mately appear,  (b) 

The  supreme  court  of  the  United  States 
has,  by  statute,  appellate  jurisdiction  only 
in  cases  of  final  decrees  and  judgments; 
and,  in  Ray  v.  Law,(c)  it  was  said  by  the 
chief  justice:  "The  court  is,  however,  of 
opinion,  that  a  decree  for  a  sale,  under  a 
mortgage,  is  such  a  final  decree  as  may  be 
appealed  from." 

In  England,  final  decrees  in  chancery 
bind  assets  in  the  hands  of  executors  as  do 
judgments  at  law.  But,  interlocutor}' 
decrees  have  no  such  effect.  Thus, 
431  a  decree  directing  *a  commissioner 
to  take  an  account  of  the  plaintiffs 
demand,  and  of  the  assets,  being  interlocu- 
tory, does  not  bind  the  assets. (d)  But  a 
decree,  that  the  plaintiff  recover  of  the 
executor  a  specific  sum  to  be  paid  in  a  due 
course  of  administration,  and  directing  an 
account  of  assets,  is  final,  as  to  the  recov- 
ery, and  binds  the  assets.(e) 

Upon  the  whole,  I  am  of  opinion, 
that  the  decree,  as  to  Goode's  representa- 
tives, is  erroneous,  and  ought  to  be  re- 
versed, with  costs  against  them:  that  the 
cause,  as  to  them,  ought  to  be  sent  back, 
and  all  the  proceedings  against  them  set 
aside;  and  the  scire  facias,  to  revive  the 
suit,  quashed,  as  having  improvidently  is- 
sued; and  that  the  appellants  pay  them 
their  costs  in  the  court  of  chancery. 

JUDGE  COALTER 

I  think  this  a  very  strong  case,  requiring 
the  interposition  of  a  court  of  equity. 

The  administrators,  having  a  right  to 
suppose  there  were  assets  sufficient,  were 
promptly  paying  off  the  debts  of  their 
intestate,  without  much  respect  to  their 
dignity;  and  many  debts,  due  by  judgments 
against  him  in  his  life-time,  and  against 
them  since  his  death,  as  also  debts  due 
by  bond  and  account,  were  so  discharged, 
within   a  very   short  time  after   his  death. 

In  this  posture  of  affairs,  a  suit  or  suits 


(b)  Gwynn  v.  Lethbrldfire.H  Vcs.  jr.  685;  Wood  v. 
Griffith.  19  Ves.  jr.  550. 

(c)  8  Cranch.  179. 

(d)  10  Ves.  jr..  Perry  v.  Philips. 

(e)  Morrlce  v.  The  Bank  of  Enerland.  Ca.  Temp. 
Tal.  217:  Same  case.  2  Bro.  Par.  Ca.  2d  Ed.  466  as 
commented  on  in  Perry  v.  Philips. 
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to  pay  his  debts,  and  which  have  probably 
consisting  of  slaves,  of  what  they  supposed 
were  assets  of  their  intestate  in  their  hands 
to  pay  his  debts,  and  which  have  probably 
been  finally  taken  from  them.  If  so,  it 
would  seem  pretty  manifest  from  the  ac- 
counts taken,  that  debiting  them  with  all 
the  assets  which  they  have  received,  and 
giving  them  credit  for  no  more  than  the 
debts  of  superior  or  equal  dignity  to 

432  ♦those  injoined,  including  their  com- 
missions,    and     necessary     expenses, 

there  would  be  nothing  left,  even  to  pay 
Goode's  debt.  I  have  not,  however,  for 
the  reasons  hereafter  stated,  thought  it 
necessary  to  enquire  into  that  as  that  debt 
has  been  paid  by  them,  out  of  their  own 
estates.  Suffice  it  to  say,  that  it  has  prob- 
ably priority  to  the  other  debts  injoined; 
and  that  they  have  a  right  to  retain  it,  so 
that  if  the  slaves  have  been  lost  to  the 
estate,  it  does  not  appear  that  there  are 
any  assets  to  pay  those  debts:  The  decree, 
therefore,  dissolving  the  injunctions  and 
dismissing  the  bill  as  to  them  until  the 
contrary  appeared,  was  erroneous. 

As  to  Goode,  the  decree  dissolving  the 
injunction  as  to  him,  was  probably  also 
erroneous,  for  the  reasons  above  stated; 
and  for  this  further  reason;  if  the  whole 
of  the  debts  paid  had  not  a  legal  priority 
over  his,  I  am  not  prepared  to  say,  that  if 
administrators  are  promptly  and  bona  fide 
paying  oflF  debts,  believing  they  have  assets 
sufficient  to  discharge  all,  and  a  large 
portion  of  those  assets,  are  taken  from 
them  by  a  title  paramount  to  that  of  Iheir 
intestate;  of  which  claim,  they  had  no 
knowledge  or  suspicion,  so  as  to  guard 
themselves  against  such  unforeseen  events; 
that  such  payments  ought  to  be  considered 
a  devastavit,  against  which  a  court  of 
equity  could  not  relieve.  As  to  this,  how- 
ever, I  am  not  to  be  considered  as  giving 
any  positive  opinion. 

Be  this  as  it  may,  the  injunction  as  to 
Goode,  was  dissolved  on  the  20th  of  Sep- 
tember, 1808:  but  in  as  much  as  there  were 
private  accounts  between  these  parties,  in 
June,  1809,  for  reasons  appearing  to  the 
court,  doubtless  the  consent  of  the  parties, 
without  which  I  presume  no  such  reference 
would  have  been  made,  these  accounts,  not 
the  accounts  between  the  intestate  and 
him,  are  referred.  This  was  probably  done 
by  consent,  without  amending  the  bill,  in 
order  to  put  a  final  end  to  all  matters 
between  them.  The  account  was  taken, 
and  after  giving  Goode  credit  for  his 
judgment  at  law,  a  considerable  bal- 

433  ance   *was   found   due  from   him,   to 
the  appellants.    No  objection  is  made 

to  the  taking  of  this  account,  nor  was  there 
any  exception  thereto. 

On  this,  the  chancellor  perpetuated  the 
injunction;  no  execution  having  been  taken 
out  in  consequence  of  its  dissolution,  and 
probably  because  of  these  proceedings,  and 
decreed  Goode  to  pay  to  the  appellants,  the 
balance  found  due  in  that  account,  and  de- 
creed him  his  costs. 

There  was  no  appeal  from  this  decree 
by  either  party;  but  Goode  having  died 
before  its  execution,  a  scire  facias  was 
awarded  at   rules,   it   does   not   appear   on 


whose  application,  to  revive  against  his 
executors:  It  was  accordingly  revived,  also 
at  the  rules;  and  the  executors  filed  excep- 
tions to  the  report  of  the  private  accounts 
above  stated. 

After  this,  the  court  setting  aside  all 
previous  orders,  inconsistent  with  the  final 
decree,  dismissed  the  appellants'  bill  as  to 
all  the  defendants,  whether  before  the  court 
or  not. 

This,  as  above  stated,  I  think  was  errone- 
ous, as  it  regarded  the  relief,  sought 
against  all,  except  the  executors  of  Goode, 
and  that,  on  the  contrary,  the  injunction 
against  Moore  ought  to  have  been  re- 
instated. 

As  to  the  executors  of  Goode,  if  the 
decree  against  him  above  mentioned,  had 
not  been  final,  and  if  I  could  consider  that 
decree  as  now  before  me,  I  might  possibly 
reverse  it,  at  the  instance  of  the  appellants, 
in  order  to  let  them  in  to  shew  that  he 
was  not  entitled  to  a  credit  for  his  judg- 
ment, against  their  private  account.  I 
should  not,  as  at  present  advised,  be  willing 
to  reverse  it  for  the  alleged  error  in  taking 
the  account  of  those  private  transactions: 
But  whether  it  ought  to  be  reversed  for 
either  of  those  reasons,  is  not  important  to 
enquire,  in  as  much  as  I  consider  that  was 
a  final  decree,  never  appealed  from  by 
either  party.  That  the  scire  facias  was 
improvidently  awarded,  on  the  supposition 
that  it  was  interlocutory,  and  that  the  de- 
cree finally  dismissing  the  bill  as  to 
434  Goode's  *representatives,  and  which 
is  the  decree  appealed  from,  was  con- 
sequently erroneous ,  the  decree  against 
Goode,  not  being  within  the  power  of  the 
court  of  chancery,  except  in  a  bill  of  re- 
view. 

Every  argument  which  influenced  my 
opinion  in  favor  of  the  finality  of  the 
decree,  in  the  case  of  Alexander  v.  Cole- 
man, applies  to  this  case;  and  indeed  more 
strongly.  Here  there  was  no  joint  interest 
betvyeen  the  defendants:  Facts  which  would 
justify  a  dissolution  as  to  some  of  the 
parties  in  such  a  case  as  this,  might  not 
necessarily  justify  it  as  to  others.  If  the 
assets  were  exonerated  from  Goode's  judg- 
ment, in  consequence  of  its  being  paid  off 
by  the  private  transactions,  and  if  that 
would  leave  a  greater  fnnd  applicable  to 
the  other  judgments,  and  he  wished  to 
controvert  those  charges,  and  to  shew  that 
there  was  a  debt  still  due  to  him  from  the 
estate,  he  ought  to  have  appealed,  in  order 
that  the  chancellor  might  know  what  final 
decree  to  make  as  to  the  other  parties. 

On  a  motion  for  a  dissolution  afterwards 
as  to  others,  would  it  have  been  competent 
for  the  appellants  to  oppose  that  motion, 
simply  by  alleging,  that  though  it  may  be 
right,  if  the  decree  as  to  Goode  is  never 
reversed,  that  yet  that  decree  is  not  final, 
and  may  be  reversed,  and  if  it  is,  there 
will  be  nothing  to  pay  these  creditors? 
This  argument,  if  good,  would  not  only 
prevent  any  dissolution  as  to  others,  but 
even  suspend  any  final  decree  as  to  all, 
until  Goode's  decree  shall,  in  some  way  or 
other,  be  made  irreversible.  On  the  con- 
trar3',  if  Goode  had  appealed,  and  the 
event  of  that  appeal  might  have  varied  the 


1  RAND. 


Virginia  Rhpor'M,  Annotated. 


436-437 


claims  of  the  other  defendants,  the  appel- 
lants could  well  allege  this  as  a  reason  for 
suspending  the  decision  as  to  them,  until 
that  event  was  known.  This  would  pre- 
vent much  delay  as  well  as  injustice:  pend- 
ing this  appeal,  the  case  could  be  prepared 
as  to  the  other  parties,  and  a  correct  final 
decree  pronounced  from  which  no  appeal 
would  be  necessary.  It  is  highly  expedient, 
therefore,  that  such  a  decree  as  this,  should 
be  considered  final,  from  which  either  party 

may  appeal. 
435  *I   therefore  concur  in  the  decree 

prepared  to  be  entered  in  this  case. 

The  following  was  inserted  as  the  decree 
of  the  court: 

The  court  is  of  opinion,  that  this  case 
was  proper  for  the  jurisdiction  of  a  court 
of  equity;  and  that  the  decree  of  the  21st 
of  February,  1810,  was  final,  as  to  Goode, 
and  after  the  term  at  which  it  was  pro- 
nounced, no  longer  in  the  power  of  the 
court  of  chancery,  but  by  a  bill  of  review; 
and  that,  therefore,  the  scire  facias  awarded 
at  rules  to  revive  the  suit  against  Goode's 
executors,  was  improvidently  awarded,  and 
ought  to  have  been  quashed  at  the  costs 
of  the  plaintiffs.  The  court  is  further  of 
opinion,  that  it  does  not  appear  from  the 
accounts  taken  in  this  cause,  whether  assets 
enough  of  their  intestate  came  to  the  hands 
of  the  appellants,  to  pay  to  the  defendants, 
Gregory  Johnson,  Edwards  and  Enoch 
Moore,  the  amount  of  their  several  claims 
in  a  due  course  of  administration,  after 
deducting  the  just  commissions  of  the  ad- 
ministrators and  the  expenses  of  the  admin- 
istration, and  satisfying  debts  of  superior 
dignity;  and  that  further  enquiries  should 
have  been  made  as  to  that  point,  by  a 
commissioner,  and  in  the  mean  time,  the 
injunctions,  as  to  these  defendants,  should 
have  been  continued;  and  that  the  said 
decree  is  erroneous:  Wherefore  it  is  de- 
creed and  ordered,  that  the  same  be  re- 
versed and  annulled,  and  that  the  appellees, 
Enoch  Moore,  out  of  his  own  estate,  and 
John  Goode  and  John  Tucker,  executors 
of  Thomas  Goode,  deceased,  out  of  the 
assets  of  their  testator  in  their  hands  to 
be  administered,  do  pay  to  the  appellants 
their  costs,  by  them  in  this  court  ex- 
pended, and  that  the  cause  be  remanded 
to  the  said  superior  court  of  chancery; 
that  the  injunctions  awarded  therein  against 
the  defendants,  Johnson,  Moore  and  Ed- 
wards, be  re-instated,  and  the  cause  other- 
wise further  proceeded  in,  according  to 
the  principles  of  this  decree. 


Peyton's    Administrator   v.    Carr's    Execu- 
tor. 

May,    1828. 

Limitation  of  Actions*— Judgrment  mztAnnt  Executor.— 

A  judsrment  obtained  asrainst  a  testator  in  his  life- 
time, and  not  revived  asrainst  his  pergonal  rep- 
resentative after  his  death,  within  five  years  from 
the  time  of  his  qualification,  is  barred  by  the 
statute  of  limitations. 
Same*— Suspension  of  Statute— Nonsuit,  t— The  opera- 


*Llmltatlon  of  Actions.— See  monofirraphic  note  on 
"Limitation  of  Actions"  appended  to  Herrinirton  v. 
Harkins.  1  Rob.  591. 

tSame— Suspension   of  Statute— Nonsult.-lt    is  of 

every  day's  occurrence  that  a  party  loses  his  remedy 
by  the  operation  of  the  statute  of  limitations,  where 


tion  of  the  sutute  will  not  be  prevented  by  a 
scire  facias  sued  out  within  the  five  years,  on 
which  the  plaintiff  suffered  a  non-suit. 

This  was  an  appeal  from  the  Fredericks- 
burg chancery  court. 

William  Carr,  in  his  life-time,  obtained 
a  judgment  against  Yelverton  Peyton,  in 
August,  1794.  Both  parties  having  died, 
the  executor  of  the  plaintiff  sued  out  a 
scire  facias  against  the  administrator  of 
the  defendant,  to  revive  the  said  judgment. 
At  the  trial  of  the  scire  facias,  the  plaintiff 
suffered  a  non-suit.  Some  years  afterwards, 
Carr*s  executor  filed  a  bill  in  chancery 
against  Peyton's  administrator,  alleging, 
that  he  had  been  compelled  to  suffer  a  non- 
suit, because  the  defendant  having  pleaded 
"fully  administered,"  the  plaintiff  was  im- 
able  to  prove  assets.  He  alleges,  that  the 
defendant  has  abundant  assets;  which,  how- 
ever, he  is  unable  to  prove  by  evidence, 
and  therefore  calls  upon  the  defendant  for 
a  discovery. 

To  this  bill  the  administrator  of  Peyton 
pleaded,  that  the  original  subpoena  in  this 
cause  was  not  sued  out  within  five  years 
after  the  administration  with  the  will  an- 
nexed of  the  estate  of  the  said  Yelverton 
Peyton  had  been  committed  to  the  defend- 
ant. This  plea  was  overruled  by  the  chan- 
cellor, and  the  defendant  ordered  to 
answer. 

The  defendant  accordingly  answered,  al- 
leging various  matters  of  defence,  which 
it  is  not  material  to  notice. 

It  appeared,  by  the  records  of  Fauquier 
courtty  court,  that  the  original  judgment 
was  obtained  in  August,  1794,  on  which  an 
execution  issued  in  the  same  month, 
437  but  was  *never  returned.  The  ad- 
ministrator of  Peyton  qualified  on 
the  28th  day  of  February,  1803,  and  the 
subpoena  in  the  chancery  suit  was  sued 
out  in  1809.  The  scire  facias  was  issued 
and  served  in  1804. 

The  chancellor  ordered  an  account  of 
the  administration  of  Peyton's  estate  to 
be  made  up,  and  finally  rendered  a  decree 
in  favor  of  the  plaintiff.  From  this  de- 
cision, the  defendant  appealed. 

Stanard,  for  the  appellant. 
Harrison,  for  the  appellee. 

May    7.— JUDGE    BROOKE,    delivered 

the  opinion  of  the  court.* 

The  court  is  of  opinion,  that  the  pro- 
ceedings on  the  scire  facias,  sued  out  by 
the  appellee  against  the  appellant,  were 
insufficient  to  take  the  case  out  of  the  act 
of  limitations.  The  non-suit  submitted  to 
by  the  appellant,  restored  the  claim  to  the 
situation  in  which  it  stood  before  the  scire 
facias  issued;  and  more  than  five  years 
having  elapsed,  before  the  subpoena  issued 
in  this  case,  the  plea  of  the  act  aforesaid, 
relied  upon  also  in  the  answer,  ought  to 
have  been  sustained  by  the  chancellor. 
The  decree  is,  therefore,  reversed,  and  the 
bill  dismissed. 


he  has  been  forced  to  suffer  a  nonsuiL  Catlett  v. 
Russell.  6  LelGTh  372.  citinsr  principal  case. 

See  principal  case  also  cited  in  Smith  v.  Hntchin- 
son,  78  Va.  687. 

*Jni>GB  Gbeen  did  not  sit  In  this  case. 
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Bquitable  Relief— Judgment  affainst  Executor*— Depre- 
detlon  of  Assets.— Wbere  an  executor  confesses 
JQdgmentSt  and  fives  fortlicomlnsr  bonds,  for 
debts  due  by  his  testator,  under  the  belief  that 
the  assets  of  the  esute  are  amply  sufficient  to  pay 
all  claims  against  It,  but  afterwards,  by  an 
unexpected  depreciation  of  property,  the  amount 
of  assets  proves  inadequate,  the  executor  shall  be 
relieved  in  equity. 

This  was  an  appeal  from  the  Richmond 
chancery  court. 

William  Miller  and  James  B.  Ferguson, 
executors  of  Thomas  Miller  deceased,  filed 
a  bill  against  Rice  and  Seabrook,  Gait  and 
Johnson,  John  Forbes,  and  Isaac  Curd  and 
others,  setting  forth  the  following  case: 

The  testator  died  in  1819,  leaving  a  will, 
by  which  he  directed  that  his  executors 
should  have  full  power  to  sell  all  his  real 
and  personal  estate  for  the  payment  of  his 
just  debts,  except  his  plantations  called 
Woodville  and  La  Vallee,  which,  he  directed, 
shduld  not  be  sold,  if  his  other  estate 
should  be  sufficient  for  the  payment  of 
his  debts.  The  testator  left  a  very  large 
personal  estate,  appraised  to  $61,512'  95 
cents,  and  a  still  larger  real  estate,  consist- 
ing of  various  tracts  of  land  in  different 
counties.  The  executors  did  not  doubt, 
that  this  large  estate  would  be  more  than 
adequate  to  the  payment  of  all  the  testa- 
tor's debts;  and  still  less,  that  they  would 
find  any  difficulty  in  selling  the  real  estate, 
in  order  to  raise  the  necessary  funds. 
Under  this  belief,  they  did  not  resist  the 
claims  of  any  creditors  of  the  estate,  be- 
cause there  were  debts  of  superior  dignity; 
and  therefore  they  paid  off  many  simple 
contract  creditors;  and  others  obtained 
judgments  de  bonis  testatoris.  Among 
these,  are  the  defendants  Rice  and  Sea- 
brook,  who  obtained  a  judgment  for  $586.95 
principal,    who    sued    out    a    writ    of    fieri 


*G<|aitaMe  ReUef— Judirveot  against  Executor.— In 

Gallego  ▼.  Attorney  General.  3  Lelsrh  486,  it  is  said: 
"Tbc  cases  cited  in  which  executors  have  been  re- 
llered  afirainst  the  chargre  of  devastavit,  on  the 
ffroand  of  the  reduction  of  the  assets  by  unforeseen 
accidents,  are  not  to  be  questioned.  The  executor 
who  pays  simple  contract  debts  when  there  were 
abundant  assets,  and  those  assets  have  been  reduced 
hy  a  general  and  destructive  fire,  or  by  eviction  by 
title  paramount  which  could  not  be  foreseen,  is 
surely  entitled  to  relief.  2  Freeman.  I:  1  Madd.  1, 
63:  t  p.  Wms.  864  (Boy all  v.  Johnson).  1  Rand.  421. 
Id  xmerv.  Rice,  1  Band.  488.  the  executor,  while  the 
assets  were  abundant,  confessed  assets  and  gave  a 
lortbcominir  bond,  and  afterwards,  the  assets  be- 
coming deficient  by  a  general  depreciation  of  prop- 
erty, he  was  relieved,  and  Justly:  for  he  had  not 
voluntarily  paid :  he  was  sued:  could  he  have  been 
required  or  expected  to  plead  a  false  plea?  When 
at  did  plead,  he  could  neither  have  pleaded  plene 
adminhtravU,  nor  pUiM  administravii  prater,  for 
ue  had  abundant  of  assets.  He  was  bound  then  to 
lettbe  Judgment  go;  and  if  he  had  not  done  so.  it 
would  have  resulted  in  the  same  thing.  His  plea 
would  have  been  falsified,  and  Judgment  entered. 
When,  therefore,  he  was  about  to  sufter  for  his 
promptness  and  fair  dealing,  be  was  relieved,  and 
properly  relieved.  In  this  case,  however,  the  state 
of  things  is  very  different  To  Justify  a  departure 
from  the  general  course  of  administration,  the  exec- 
utors ought  to  show,  that  they  have  done  that 
Which,  in  the  execution  of  this  will,  with  its  broad 
discretion,  prudent  men  ought  to  have  done."  See 
principal  case  also  cited  with  approval  in  Deloney 
V.  Hutchinson.  8 Rand.  188:  Davis  v.  Newman.  2  Rob. 
MB:  Hurst  v.  Morgan,  81  W.  Va.  582,  8  S.  E.  Rep.  801 
fooi'AoU  to  Davis  v.  Newman,  2  Rob.  664.  containing 
long  extract  from  Hurst  V.  Morgan,  81  W.  Va.  5828 
S.  E.  Rep.  801. 

In  Braxton  v.  Woods,  4  Gratt  80,  Daniel,  J.,  after 
iettlng  odt  the  syllabus  of  the  principal  case  as  tbe 


facias,  which  was  still  in  the  sheriff's  hands 
at    the    time    of    filing    the    bill;    Gait    and 

Johnson,  who  obtained  a  judgment 
439       for   $1,617.79,    *and    sued   out    a   fieri 

facias,  which  was  levied,  and  a  forth- 
coming bond  given  by  the  complainants; 
John  Forbes,  who  obtained  a  judgment  for 
$55,  on  which  no  execution  had  been  sued 
out  at  the  time  of  filing  the  bill;  Isaac 
Curd,  who  obtained  judgment  for  $40, 
issued  execution,  and  the  complainant  Fer- 
guson gave  a  forthcoming  bond;  Archibald 
Bryce,  assignee  of  Ware,  who  was  assignee 
of  May,  obtained  a  judgment  for  $100,  on 
which  an  execution  issued,  and  was  re- 
turned unexecuted.  Another  judgment  was 
obtained  by  John  Martin,  for  $200,  on  which 
an  execution  issued,  and  the  complainant, 
Ferguson,  gave  a  forthcoming  bond.  A 
judgment  was  also  obtained  by  one  Wig- 
glesworth,  on  an  assigned  paper,  purport- 
ing to  be  a  bond,  but  which,  the  complain- 
ants contended,  was  only  a  simple  contract 
debt,  in  consequence  of  an  irregularity  in 
its  execution.  The  complainants  allege, 
that  all  the  foregoing  judgments  were 
founded  on  simple  contracts;  and,  believing 
that  the  assets  were  fully  sufficient  to  pay 
all  the  debts,  they  did  not  think  that  their 
duty  required  them  to  embarrass  simple 
contract  creditors  with  pleas  of  debts  of 
superior  dignity,  which  would  exhaust  the 
legal  personal  assets.  But,  they  now  find, 
that  in  consequence  of  the  great  deprecia- 
tion of  real  property,  the  whole  of  the  real 
estate,  if  brought  into  market,  would  barely 
be  equal  to  the  payment  of  the  debts. 
They  allege  moreover,  that  the  real  estate 
is  so  encumbered,  that  they  cannot  sell  it 
without  the  assent  of  the  creditors,  who 
have  liens  upon  it;  or,  if  they  should  offer 
it  for  sale,  subject  to  the  liens,  no  prudent 
man  would  bid  for  it.  They  aver,  that  the 
personal  assets  are  not  by  any  means  equal 


decision  therein,  says  that  the  decision  was  the 
decision  of  only  two  judges  of  a  court  consisting  of 
three,  and  that  the  third.  Judge  Gkben.  dissented 
and  expressed  it  as  his  opinion  that  the  executor 
was  concluded  by  the  confession  of  judgment  both 
in  equity  and  at  law.  Continuing.  Judgb  Daniel 
said:  "This  decision  ({.  e.  In  tbe  principal  ca.se)  was 
made  in  1828.  and  the  judgment  in  favor  of  Wood's 
ex'ors.  (i.  e.  in  the  case  Judge  Daniel  bad  under 
discussion),  as  before  stated,  was  confessed  by  West 
in  1811.  How  far  our  courts  would  be  Influenced 
now  by  the  decision  above  mentioned,  or  by  the 
liberal  policy  observed  in  the  subsequent  legislation 
of  the  state  In  respect  to  executors,  administrators 
and  their  securities,  in  interpreting  the  act  of  1807, 
it  Is  needless  to  conjecture.  For  be  this  as  it  may, 
it  will  be  readily  conceded  that  it  would  have  been 
highly  imprudent  in  an  executor,  at  the  period 
when  the  judgment  in  question  was  rendered.  (If  It 
would  not  be  so  now.)  to  confess  judgments  witbout 
stipulating  that  he  should  not  be  concluded  by  the 
judgments,  from  showing,  in  any  future  suits 
founded  upon  them,  the  true  state  of  the  assets: 
unless  he  had  satisfied  himself  from  a  previous 
examination  of  tbe  condition  of  the  estate,  that  tbe 
payment  of  such  judgments  could  not  Involve  him 
in  the  hazard  of  a  devastavit  Accordingly  we 
shall  find  that  It  has  not  been  unusual  for  the  rep- 
resentatives of  estates,  when  sued  upon  debts  of 
their  testators  or  intestates.  In  cases  where  the  state 
of  the  assets  has  not  been  fully  ascertained,  to  con- 
fess judgments  with  the  understanding  that  the 
judgments  shall  be  accompanied  by  an  agreement 
of  record  to  the  effect  that  they  are  in  no  event  to 
charge  the  representative  beyond  tbe  assets.  Such 
were  the  terms  upon  which  some  of  the  judgments, 
the  subjects  of  controversy,  in  the  case  of  Mill <r' a 
ex'orsv.  JHre.  were  obtained.'' 

See  further  monographic  notf  on  "Executors  and 
Administrators"  appended  to  Kosser  v.  Depriest  5 
Gratt  6. 
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to  the  specialty  debts.  If,  therefore,  they 
should  now  be  compelled  to  pay  simple 
contract  debts,  they  will,  in  all  probability, 
be  ultimately  liable  to  make  good  the 
amount  so  applied,  to  the  specialty  cred- 
itors, out  of  their  own  estates.  For  these 
reasons,  they  pray  that  the  several  persons 
abovcrmentioned,  may  be  made  defendants: 
that  they  may  be  injoined  from  fur- 

440  tber    proceedings    at    law    *on    their 
respective  judgments,  until  a  general 

adjustment  can  be  made  of  the  affairs  of 
the  estate,  and  compelled  to  wait  for  satis- 
faction of  the  said  judgments,  out  of  the 
real  or  equitable  assets  of  the  estate. 

The  chancellor  granted  the  injunction  as 
to  John  Martin,  and  denied  it  as  to  all 
other  matters;  but  the  injunction  was  after- 
wards granted  according  to  the  prayer  of 
the  bill,  by  the  judges  of  the  court  of 
appeals. 

Rice  and  Seabrook,  Gait  and  Johnson, 
and  John  Martin,  filed  their  answers.  Gait 
and  Johnson  aver,  that  their  judgment  was 
obtained  by  confession;  that  the  complain- 
ants had  a  full  opportunity  to  defend  them- 
selves at  law:  that  they  are  informed  that 
a  considerable  part  of  the  assets,  has  been 
applied  to  the  payment  of  simple  contract 
debts,  after  the  respondents  had  gained  a 
priority  by  bringing  suit:  that  even  as  to 
the  specialty  debts  which  remain  unpaid, 
if  they  should  exceed  the  amount  of  per- 
sonal assets,  it  is  not  even  alleged  by  the 
complainants,  that  they  exceed  the  real 
estate  in  their  hands,  properly  applicable 
to  the  payment  of  those  debts.  The  an- 
swers of  the  other  defendants,  are  nearly 
to  the  same  effect,  except  in  some  respects 
peculiar  to  their  own  cases,  which  it  is 
not  material  to  mention. 

The  chancellor  dissolved  the  injunction, 
upon  the  motion  of  the  defendants;  and  an 
appeal  was  allowed  from  the  order  of  dis- 
solution, by  one  of  the  judges  of  the  court 
of  appeals. 

Leigh,  for  the  appellants. 

Wickham,  for  the  appellees. 

May  14.— JUDGE  GREEN. 

The  appellants  are  executors  of  Thomas 

Miller,  who,  by  his  will,  subjected  his  whole 

estate,   real    and    personal,   to    be    sold    by 

his    executors,    for    the    payment    of 

441  his  debts.     *He  died  seised  of  four 
tracts    of    land    of    great   value;    the 

two  most  valuable  of  which,  were  subject 
to  incumbrances  for  the  payment  of  large 
debts,  not  due  at  the  time  of  his  death. 
.  His  personal  assets  were  appraised  to  up- 
wards of  $61,000;  but  the  debts  secured  by 
the  deeds  of  trust  upon  the  said  tracts  of 
land,  exceeded  the  whole  amount  of  the 
personal  assets.  The  appellees,  who  were 
creditors  of  Thomas  Miller,  severally  in- 
stituted their  suits  against  the  executors 
for  the  recovery  of  their  debts,  all  of 
which  were  due  by  simple  contract,  except 
one,  which  purported  to  be  due  upon  a 
bond  of  the  testator,  signed  by  another  for 
him.  In  the  suit  brought  upon  this  paper, 
as  the  bond  of  the  testator,  the  executors 
confessed  a  judgment  for  the  "penalty  of 
the  bond,"  to  be  discharged  by  the  sum 
due.  This  judgment  was  confessed  to 
Wigglesworth,   the   assignee   of   the   bond. 


In  the  other  cases,  judgments  were  ren- 
dered as  follows:  In  that  of  Rice  and  Sea- 
brook,  upon  a  verdict,  (what  the  plea  was, 
does  not  appear.)  The  plaintiffs  agreed 
to  stay  execution  until  the  1st  of  January 
succeeding,  and  that  the  judgment  should 
not  be  considered  as  an  admission  or  proof 
of  assets:  In  that  of  Gait  and  Johnson,  by 
the  unconditional  confession  of  the  defend- 
ants; and  upon  this  judgment,  the  defend- 
ants gave  a  forthcoming  bond,  which  was 
forfeited:  In  that  of  Forbes,  by  the  uncon- 
ditional confession  of  the  defendants.  That 
of  Isaac  Curd  was  rendered  upon  the 
verdict  of  a  jury,  rendered  upon  issues 
made  up  upon  the  pleas  of  non  assumpsit, 
fully  administered,  and  debts  of  superior 
dignity;  and  in  this  case,  one  of  the  de- 
fendants gave  and  forfeited  a  forthcoming 
bond.  In  that  of  Day,  upon  the  admission 
of  the  defendants,  that  they  could  not 
gainsay  the  plaintiff's  action,  and  in  this 
case  a  forthcoming  bond  was  given  by  one 
of  the  defendants,  and  forfeited.  In  that 
of  Brice,  in  like  manner.  In  that  of  Martin, 
upon  the  finding  of  the  jury  upon  the 
plea  of  non  assumpsit;  and  a  forthcoming 
bond  has,  in  this  case,  been  given  and 
forfeited.      All    these   judgments    were   de 

bonis  testatoris. 
442  *The  appellants  exhibited  their  bill 

against  these  creditors,  praying  an 
injunction  to  stay  further  proceedings  on 
those  judgments,  upon  the  allegation,  that 
the  specialty  debts  secured  by  the  deeds  of 
trust  aforesaid,  exceeded  in  amount  the 
personal  assets,  and  had  a  priority  to  the 
simple  contract  debts,  in  a  due  course  of 
administration:  that  the  executors  had  not 
opposed  the  judgments  obtained  upon  the 
simple  contract  debts,  because  they  were 
confident  that  the  sales  of  the  real  estate, 
in  aid  of  the  personal,  would  be  greatly 
more  than  sufficient  to  pay  all  the  debts  of 
their  testator,  and  that  they  had  a  power 
to  dispose  of  the  real  estate  for  that  pur- 
pose immediately;  but,  that  they  now  find, 
that  they  cannot  dispose  of  the  incumbered 
lands,  without  the  consent  of  the  creditors, 
who  have  liens  upon  those  lands;  and  that 
owing  to  the  great  and  unexpected  depre- 
ciation in  the  value  of  real  property,  it  is 
doubtful  whether  the  whole  estate,  real  and 
personal,  will  be  sufficient  for  the  payment 
of  their  testator's  debts;  and  thus,  if  they 
are  compelled  to  pay  the  simple  contract 
debts  out  of  the  assets,  they  may  be  bound 
to  pay  the  specialty  debts  in  part,  out  of 
their  own  estates.  The  injunction  was 
refused,  (except  as  to  one  defendant,  whose 
answer  negatives  the  peculiar  grounds  of 
the  injunction  as  to  him,)  by  the  chancellor, 
awarded  by  the  judges  of  the  court  of 
appeals,  and  dissolved  by  the  court  of  chan- 
cery, upon  the  motion  of  some  of  the 
defendants,  who  had  answered;  and  from 
this  order  of  dissolution,  the  plaintiffs 
appealed. 

Independent  of  the  act  of  January,  1807, 
which  provides,  "that  no  executor  or  ad- 
ministrator shall  be  liable  to  answer  any 
debt  or  damages  out  of  his  own  estate, 
beyond  the  assets  which  may  have  come  to 
his  hands,  in  consequence  of  any  false- 
pleading,  mis-pleading,  or  non-pleading,  in 
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any  action  now  depending,  or  which  may 
hereafter  be  brought,"  &c.;  and,  upon  the 
ordinary  principles  of  a  court  of  equity,  an 
executor  might  have  relief  in  equity, 
whensoever  from  any  cause  beyond 

443  his  *controul,  he  could  not  make  his 
defence  at  law,  so  as  to  ensure  justice 

to  himself,  or  to  the  estate  of  his  testator; 
as,  if  a  portion  of  the  assets  of  the  estate 
in  the  hands  of  the  executor,  (without 
which  the  assets  would  not  be  sufficient 
for  the  payment  of  debts,)  were  in  litiga- 
tion; so  that  the  executor  could  not  safely 
confess  or  deny  the  amount  of  assets  in 
pleading  at  law,  until  the  testator's  title 
was  ascertained;  as,  in  the  case  of  Royal 
V.  Johnson, (a)  in  this  court;  or,  where  the 
testator  had  been  executor,  administrator 
or  guardian,  and  had  not  settled  his  ac- 
counts of  administration  or  guardianship, 
and  is  indebted  thereon,  and  his  executor 
has  not  the  means  of  ascertaining  the 
amount  which  his  testator  may  owe  on 
such  accounts.  By  statute,  such  debts 
have  priority  to  all  other  debts,  and  the 
executor  is  bound  to  retain  assets  for 
their  satisfaction.  Yet,  until  the  amount 
due  from  the  testator  could  be  ascertained, 
it  would  be  impossible  for  the  executor  to 
protect  himself  by  pleading  at  law.  In 
such  cases,  and  in  cases  of  fraud,  accident 
or  mistake,  a  tourt  of  equity  should  relieve 
upon  its  ordinary  principle,  that  where  a 
party  has  a  right,  and  no  adequate  remedy 
at  law,  he  is  entitled  to  Oie  assistance  of 
that  court.  But,  where  a  party  has  a  com- 
plete defence  at  law,  and  does  not  lose  the 
benefit  of  it  by  fraud,  accident  or  mistake, 
a  court  of  equity  cannot  assist  him;  for 
otherwise,  every  cause  would  be  tried  twice, 
once  at  law  and  once  in  equity.  The  act  of 
assembly  before  referred  to,  did  not  en- 
large the  jurisdiction  of  a  court  of  equity, 
but  gave  to  the  executor  a  strictly  legal 
defence,  which,  before  that  act,  he  had  not. 
Thus,  a  judgment  before  that  act,  in  the 
original  action  against  an  executor,  was 
conclusive  evidence  of  assets  in  the  hands 
of  the  executor,  for  the  payment  of  the 
judgment;  whether  he  omitted  to  plead 
altogether,  or  omitted  to  plead  "fully  ad- 
ministered," or  debts  of  superior  dignity, 
or     pleaded     falsely,    or     committed 

444  some  mistake  in  ♦pleading;  and  the 
executor,    although    he    might,    after 

such  a  judgment,  plead  fully  administered, 
or  no  assets,  or  no  waste  to  an  action  on 
such  a  judgment  for  a  devastavit,  such  a 
plea  would  not  avail  him. 

For,  the  judgment  would  disprove  his 
plea  conclusively,  and  a  court  of  equity 
could  only  interfere  on  the  ground  of 
fraud,  accident  or  mistake.  But,  the  statute 
abrogated  this  rule  of  the  common  law, 
and  permitted  the  executor,  after  a  judg- 
ment, to  plead  and  give  full  proof  of  the 
state  of  the  assets,  in  a  suit  for  a  devas- 
tavit, notwithstanding  his  false-pleading, 
mis-pleading,  or  non-pleading,  in  the 
original  action;  except  perhaps,  where  the 
question  as  to  the  state  of  the  assets,  had 
been  fully  tried  and  decided  in  the  former 
action.  In  all  cases  not  coming  within 
this  statute,    where    the    executor    would 


(a)  Ante,  p.  421. 


have  been  so  concluded  by  the  former  judg- 
ment at  the  common  law,  he  is  still  con- 
cluded; and  a  court  of  equity,  cannot  en- 
large the  operation  of  the  statute,  either 
by  interfering  to  prevent  a  personal  judg- 
ment against  the  executor,  where  he  is 
so  bound,  or  where  there  is  no  impediment 
to  his  defence  at  law;  or  after  a  personal 
judgment  against  him,  by  relieving  him, 
when  there  was  no  impediment  to  his  de- 
fence at  law  and  there  be  no  fraud,  accident 
or  mistake,  such  as  justifies  the  interfer- 
ence of  a  court  of  equity,  in  all  other  cases. 
Let  us  test  the  case  at  bar  by  these  prin- 
ciples. It  was  well  observed  at  the  bar 
by  the  appellants'  counsel,  that  the  will  of 
Miller  did  not  convert  his  real  estate  into 
personal  assets:  it  only  creates  a  charge 
upon  it  for  the  payment  of  debts,  in  aid 
of  the  personal  fund.  It  does  not  devise 
the  lands  to  the  executors,  but  only  gives 
a  power  to  sell  for  the  payment  of  debts; 
so  that  the  lands  were  equitable  assets  at 
most,  and  not  liable  to  the  payment  of 
debts  in  a  course  of  administration,  but 
only  ratably,  without  regard  to  the  dignity 
of  the  debts.  It  appear.^  from  the  appel- 
lants' own  exhibits,  that  before  any  of  the 

judgments  in  question  were  rendered 
445       agamst   them,   they   *had  the   advice 

of  three  able  attornies,  that  they  had 
no  authority  to  sell  any  of  the  lands  until 
the  personal  estate  was  exhausted  in  the 
payment  of  debts.  They  should  have  ap- 
plied the  personal  assets  to  the  payment  of 
debts,  according  to  their  dignity  and  legal 
priorities  ;  and  left  the  simple  contract 
debts,  if  that  became  necessary,  to  be  satis- 
fied pari  passu,  out  of  the  equitable  assets. 
If  they  had  pleaded  the  outstanding  debts 
of  superior  dignity,  to  the  actions  upon 
simple  contracts,  this  would  have  been  the 
effect,  and  there  was  not  the  slightest 
impediment  to,  or  embarrassment  in,  doing 
so.  These  debts  were  two  only,  completely 
ascertained  by  recorded  deeds,  of  which 
they  must  be  supposed  to  have  had  notice. 
It  was  their  duty  to  themselves,  the  cred- 
itors, and  the  estate,  to  pursue  this  course; 
and  if  they  had,  neither  they  nor  any  other 
party  interested,  could  possibly  have  been 
injured.  They  may  yet,  under  the  act  of 
assembly,  plead  these  specialty  debts  at 
law,  against  all  the  judgments  rendered 
against  them  adversely,  and  upon  which 
they  have  not  given  and  forfeited  forth- 
coming bonds;  and  there  is  no  necessity, 
in  relation  to  them,  for  the  interposition 
of  a  court  of  equity.  As  those  judgments 
confessed  by  the  executors,  or  upon  which 
they  have  given  and  forfeited  forthcoming 
bonds,  they  do  not  come  within  the  act  of 
assembly;  and  for  the  same  reason  that 
they  are  bound  at  law,  they  are  bound  in 
a  court  of  equity,  unless  they  became  so 
bound,  by  reason  of  such  a  fraud,  accident 
or  mistake,  or  in  consequence  of  such  a 
state  of  things  as  would  justify  the  inter- 
position of  a  court  of  equity  upon  its 
general  principles.  No  fraud  or  mistake 
is  pretended.  The  executors  knew  of  the 
existence  of  the  debts  of  superior  dignity, 
and  the  quantity  and  value  of  the  property 
of  their  testator,  real  and  personal,  at  the 
time  they  confessed  those  judgments  and 
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gave    those    forthcoming   bonds;    and   they 
deliberately  intended  to  confess  the  judg- 
ments and  to  give  the  bonds.     They  can, 
therefore,     only     claim     relief     upon     the 
ground,  that  the  depreciation  in  the 
446      value  of  the  real  property  was  *such 
an    accident    as    a    court    of    equity 
should     relieve     against.      This    has    been 
likened  at  the  bar,  to  a  case  in  which  the 
negroes  of  the  estate  had  perished  by  pesti- 
lence,   and    the    other    property    been    de- 
stroyed by  accidental  fire.     I  will  not  say, 
that  in  case  of  such  accidents  as  these,  a 
court  of  equity  ought  not  to  afford  relief. 
But,  I  am  inclined  to  think,  that  it  ought 
not;  for,  as  to  the  property  under  the  abso- 
lute controul  of  the  executor,  it  should  be 
converted  into  money,  at  least  as  early  as 
the    creditors    could    get    judgments    in    a 
due  course  of  law,  and  the  money  applied 
to  the  payment  of  the  debts,  and  he  ought 
not    to    hold    it    up    at    the    risque    of   the 
creditors,  of  whose  claims  he  has  notice; 
and  if  not  under  the  absolute  controul  of 
the  executor,  the  property  is  not  assets  in 
his   hands    to   be    administered,   and   he    is 
not   bound,   and   ought   not   to   treat   it   as 
assets,  for  which  he  is  already  responsible. 
In    this    case,   the    alleged    depreciation    of 
the    real    property,    (the    precise    situation 
of  which,   as   to   their   powers   over   it,   in 
point    of    fact,    was    well    known    to    the 
executors,  and  they  cannot  allege  a  mistake 
in   point   of   law,)    was   not   owing   to    any 
natural  accident  or  great  national  convul- 
sion.    There  is  no  proof  in  the  record,  of 
such  depreciation,  and  the  court  can  only 
proceed  upon  the  general  notoriety  of  the 
fact;  and  we  know,  that  long  before  these 
judgments    were    rendered,    property    had 
gradually  and  greatly  depreciated,  and  was 
still    in    a    course    of    depreciation;    and    a 
further  depreciation  might  justly  have  been 
anticipated.       This     depreciation     was     so 
gradual,   that    it    can    hardly   be    supposed, 
that  it  was  very  striking  and  alarming  be- 
tween   the    rendition    of    the    judgment    in 
question,  and  the  application  for  the  injunc- 
tion in  this  case;  the  judgments  being  in 
March,    April    and    August,    1820,    and    the 
application  for  the  injunction  in  December, 
1S20.     It  seems  to  me,  that  the  appellants, 
not    deceived    by    any    one,    and    with    full 
notice  of  all  the  facts  which  ought  to  have 
influenced  them,  in  the  course  of  their  ad- 
ministration, have  acted  improvident- 
447       ly,    and    now    seek    to    *be    relieved 
against  the  effect  o<  their  deliberate 
acts,      done     upon      full      information      of 
all    the    facts    which    ought   to    have    influ- 
enced  their   conduct,  and  which   acts  bind 
them  at  law.     I  know  of  no  principle  of  a 
court    of    equity,    which    can    justify    such 
relief.      A    contrary    decision    can    only    be 
made    upon    principles    which    will    lead    to 
the  consequence,  that  in  all  cases  in  which 
an  executor  can  shew  in  a  court  of  equity, 
that    he    has    not    assets    to    pay    the    debt 
recovered  at  law,  in  a  due  course  of  admin- 
istration,  he   is   entitled   to   relief,  notwith- 
standing his  acquiescence  without  defence, 
in  the  original  judgment  at  law,  and  in  a 
judgment   establishing  a  devastavit,   and   a 
judgment    upon    the    official    bond    of    the 
executor;  and  thus  frustrate  the  policy  of 
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the  act,  which  authorises  a  suit  upon  the 
executor's  official  bond,  next  after  obtain- 
ing the  original  judgment  against  the  es- 
tate, without  resorting,  as  was  before 
necessary,  to  an  action,  to  establish  a 
devastavit,  which  was  obviously  intended 
to  expedite  the  remedies  of  the  creditors. 
I  think  the  order  dissolving  the  injunc- 
tion is  right,  and  ought  to  be  affirmed. 

JUDGE  COALTER,  delivered  the  fol- 
lowing opinion,  in  which  JUDGE  BROOKE 
concurred:* 

I  am  of  opinion,  that  under  the  circum- 
stances of  this  case,  as  set  forth  in  the 
bill,  (and  in  which  I  think  I  am  supported 
by  the  case  of  Pickett  v.  Stuart.(b)  and 
other  cases  in  this  court.)  the  appellants 
ought  not  to  be  made  answerable  out  of 
their  own  estates,  in  default  of  assets  of 
their  testator,  for  the  debts  sought  to  be 
injoined.  by  reason  of  the  proceedings  at 
law.  The  confession  of  judgment,  under 
the  circumstances^  ought  not,  I  think,  under 
the  equity  of  the  statute,  to  place  the  party 
in  a  worse  situation  than  a  false  plea.  The 
giving  delivery  bonds,  was  necessary 
to  prevent  the  assets  from  being 
448  taken  to  *pay  those  debts;  and,  there- 
fore, they  had  no  opportunity  to 
make  a  defence  at  law.  except  in  the  first 
suit,  and  consequently,  had  no  remedy  but 
in  equity.  I,  therefore,  thiftk,  that  the  in- 
junction ought  not  to  have  been  dissolved, 
until  an  account  had  been  taken  of  the  legal 
assets  of  their  testator,  which  came  to 
their  hands,  and  of  the  debts  of  superior 
dignity  to  those  sought  to  toe  injoined,  and 
of  which  the  appellants  had  such  notice  as 
would  have  given  them  priority  to  the  judg- 
ments in  the  bill  mentioned;  and  also,  an 
account  of  such  debts  of  equal  dignity, 
which  the  appellants,  in  a  due  and  legal 
course  of  administration,  had  a  right  to 
pay  off  and  discharge,  and  over  which  the 
appellees  had  obtained  no  legal  priority, 
at  the  time  of  such  payment. 

The  decree  must,  therefore,  be  reversed, 
with  costs,  the  injunctio»^  re-instated,  and 
the  cause  remanded  to  have  an  account 
taken,  according  to  the  above  principles, 
and  proceeded  in  to  a  final  decree. 

The  following  was  entered  as  the  decree 
of  the  court: 

The  court  is  of  opinion,  that  the  injunc- 
tion in  this  case  ought  not  to  have  been 
dissolved,  until  an  account  had  been  taken 
of  the  legal  assets  of  the  testator  which 
came  to  the  hands  of  the  appellants,  and 
of  the  debts  of  superior  dignity  to  those 
sought  to  be  injoined.  and  of  which  they 
had  such  notice  as  would  have  given  those 
debts  priority  to  the  judgments  in  the  bill 
mentioned;  and  also,  an  account  of  such 
debts  of  equal  dignity,  which  the  appel- 
lants, in  a  due  and  legal  course  of  adminis- 
tration, had  a  right  to  pay  off  and  discharge, 
and  over  which  the  appellees  had  obtained  no 
legal  priority,  at  the  time  of  such  payment. 

The  decree  is,  therefore,  reversed,  with 
costs,  the  injunction  re-instated,  and  the 
cause  remanded  to  have  an  account  taken 
according  to  the  above  principles,  and  to 
be  proceeded  in  to  a  final  decree. 


•Judge  Cabell  did  not  sit  in  this  caase. 
(b)  See  Appendix,  No.  2. 
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449     ^Richards  v.  Brockenbrough's  Admin- 
istrator. 

May.  1828. 

ArWtntton  and  Award*— Umplrag*— Term  for«-CaM 
at  Bar.— Wliere  parties  enter  Into  an  arbitration 
bond,  refeninir  a  certain  matter  In  dispute  to 
arbitrators,  who  are  to  make  their  award  by  a 
certain  day.  and  If  they  should  not  agree,  to  an 
umpire  chosen  by  them:  upon  which  the  arbitra- 
tors, flndinff  that  they  cannot  affree.  choose  an 
umpire,  who  makes  his  umpirage  before  the  day 
apDointed  for  the  arbitrators  to  make  their  award ; 
sach  ampirage  will  be  good.  ^   . 

StBM«-Award— Surplttsase.— An  award  whioh  inac- 
cnrately  requires  the  surety  in  the  arbitraUon 
bond,  to  pay  money  as  well  as  the  principal,  will 
neTertheless  be  sustained.  Such  a  clause  will 
only  be  regarded  as  surplusage.  .     .    ^ 

Sum*— Saow—Preaimiptioii.t— Every  thing  is  to  be 
presumed  in  favor  of  an  award. 

This  was  an  appeal  from  the  superior 
court  of  King  William  county,  where  John 
Richards  brought  a  suit  against  Newman 
Brockenbrough,  as  surviving  obligor  of 
Beale  and  Brockenbrough.  The  action  was 
brought  on  an  arbitration  bond,  executed 
by  the  said  Beale  and  Brockenbrough  to 
the  said  Richards.  The  condition  of  this 
bond  recites,  that  a  certain  difference  hav- 
ing taken  place  between  Beale  and  Rich- 
ards, the  parties  agree  to  abide  by  the 
determination  and  award  of  George  Phill 
Young,  and  John  Gresham,  so  that  it  be 
made  under  their  hand  by  the  first  day  of 
January,  1810;  but  if  the  said  arbitrators 
do  not  agree,  then  they  shall  choose  a 
third  person,  whose  decision  shall  be  bind- 
ing on  the  parties.  The  condition  con- 
cludes; "now  if  the  above  oound  John  H. 
Beale  and  Newman  Brockenbrough,  do  and 
shall  well  and  truly  stand  to  the  award, 
final  end  and  determination,  of  George 
Phill  Young  and  John  Gresham,  or,  if  they 
do  not  agree-  in  opinion,  then,  in  that  case, 
the  decision  of  the  person  that  they  may 
name  or  elect,  then  the  above  obligation 
to  be  void,  or  else  to  remain  in  full  force 

and  virtue." 
430         *The    arbitrators    not    agreeing   in 

opinion,  made  choice  of  Thomas 
Evans  as  umpire;  who,  on  the  30th  day  of 
December,  1809,  made  and  published  his 
umpirage.  This  decision  requires  John  H. 
Beale  and  Newman  Brockenbrough,  to  pay 
to  John  Richards  1461.  3s.  2d.  with  interest 
from  the  13th  day  of  November,  1807,  till 
paid ;  and  further  awards,  that  the  said 
Richards  is  entitled  to  one-half  of  the  crop 
of  corn,  and  one-half  of  the  shucks  made  on 
the  said  Beale's  land,  which  was  cultivated 
by  them;  and  that  the  plaintiff  should  re- 
tain to  himself,  out  of  the  said  Beale's 
half  of  the  crop  of  corn,  55  barrels,  one 
bushel  and  one  peck,  on  account  of  corn 


..  *Arfeltr«tloa  and  Award.— See  monographic  fu>^«  on 
Arbitration  and  Award'*  appended  to  Bassettv. 
Cnonlngham.  0  Qratt  6B4. 

^5sflM—Awanl-Presamptloii.  — Presumptions  are 
not  to  be  raised  for  the  purpose  of  overthrowing  an 
award,  but  they  are  to  be  liberally  construed  so  as 
toslve  effect  and  operation  to  the  Intent  of  the  arbi- 
Jrators,  where  it  can  be  done,  and  every  reasonable 
intendment  is  to  be  made  in  their  support.  Flu- 
Jarty  v.  Beatty.  22  W.  Va.  706,  citing  principal  case ; 
KQith  V.  Smith.  4  Rand.  06:  Oas  Co.  v.  Wheeling.  8 
W.  Va.  321 :  and  Armstrong  v.  Armstrong,  1  Lielgh 
«l.  as  authority. 

To  the  point  that  every  thing  is  to  be  presumed  In 
lavor  of  awards,  the  principal  case  Is  also  cited  in 
Armstrong  v.  Armstrong,  1  Leigh  4»7,  498;  Pollock 
T.  Sttthcrlln,  36  Gratt  »1. 06. 


sold  and  made  use  of  by  the  said 
Beale,  &c. 

Newman  Brockenbrough  having  died,  the 
suit  was  revived  in  the  name  of  Austin 
Brockenbrough  his  administrator. 

Issue  was  joined  on  the  plea  of  nil  debet; 
and  the  jury  found  a  special  verdict,  sub- 
ject to  the  opinion  of  the  court,  whether 
the  award  above-mentioned,  be  good  in 
law  or  not. 

The  court  was  of  opinion,  that  the  law 
was  for  the  defendant,  and  gave  judgment 
accordingly. 

Richards  appealed. 

Wickham,  for  the  appellant. 

Stanard,  for  the  appellee. 

For  the  appellant,  it  was  contended  that 
the  award  was  good.  The  case  of  Taylor 
V.  Nicolson,(a)  proves,  that  the  critical 
nicety  of  the  old  books,  docs  not  prevail  in 
modern  times.  An  um#ire  may  make  his 
umpirage  within  the  time  limited  for  mak- 
ing the  award,  (b)  It  may  be  said,  that  the 
award  was  against  Brockenbrough, 
451  as  well  as  *Beale,  and  that  Brocken- 
brough was  not  a  party  to  the  award. 
The  answer  to  this  is,  that  the  condition 
of  the  bond  requires  Brockenbrough  and 
Beale  to  perform  the  award,  and  therefore, 
the  award  is  in  strict  conformity  to  the 
submission.  But,  even  if  this  part  of  the 
award  is  erroneous,  it  must  be  considered 
as  mere  surplusage,  and  may  be  rejected 
without  affecting  the  rest  of  the  award. 

On  the  other  side  it  was  said,  that  the 
authorities  were  contradictory  on  this  sub- 
ject. Bacon's  Abridgment,(c)  which  con- 
tains the  original  authority  from  which 
the  doctrines  of  the  other  books  are  drawn, 
affirms  the  principle,  that  the  arbitrators 
cannot  even  choose  an  umpire  within  the 
time  limited  for  rendering  the  award  ; 
while  in  2nd  Term  Reports,(d)  it  is  said, 
that  the  umpire  may  be  chosen  before 
entering  into  an  examination  of  the  matters 
referred  to  them.  Thus  the  arbitrators  may 
choose  the  umpire  before  they  make  the 
award,  and  yet  their  power  ceases  from  the 
time  of  choosing  the  umpire.  The  true 
principle  is,  that  the  umpire  has  no  power 
to  act  until  after  the  time  limited  for  mak- 
ing the  award.  This  doctrine  is  confirmed 
by  the  case  of  Beck  v.  Serjeant.(e) 

The  award  is  also  erroneous  in  making 
Brockenbrough  jointly  liable  to  pay  Beale's 
debt.  It  is  no  sufficient  answer  to  say,  that 
this  is  mere  surplusage;  because  an  action 
will  lie  as  well  on  the  award  as  on  the 
bond,(f)  and  in  that  case,  would  make 
Brockenbrough  primarily  responsible  for 
a  debt,  for  which  he  was  only  a  surety. 

The  award  is  unjust  and  absurd  as  to  the 
crop.  By  the  award,  Richards  gets  more 
than  his  moiety,  "and  may  even  get  the 
whole,  if  Beale's  moiety  should  not  amount 
to  more  than  the  quantity  which  Richards 
is  directed  to  retain. 

May  17.— JUDGE  CABELL,  delivered 
the  opinion  of  the  court. 


(a)  1  H.  &  M.  67. 

(b)  Kyd  on  Awards,  68:  lb.  66;  Williams's  Saun- 
ders, vol.  2,  p.  188.  Coppln  v.  Hurnard. 

(c)  1  Bac.  Abr.  310.  letter  D. 

(d)  Vol.  2,  p.  644:  Roe  v.  Doe. 

(e)  4  Taunt  Rep.  281. 

(f)  Kyd  on  Awards,  p.  102. 
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452  *This  is  an  action  of  debt,  brought 
by     the     appellant,    John     Richards, 

^igainst  Newman  Brockenbrough,  as  sur- 
viving obligor,  in  a  bond  executed  on  the 
21st  December,  1809,  to  the  said  John  Rich- 
ards, by  John  H.  Beale  and  the  said  New- 
man 'Brockenbrough,  for  the  perforipance 
of  an  award  or  umpirage  to  be  made  of 
matters  in  difference  between  Beale  and 
Richards. 

The  condition  of  the  bond  required  the 
arbitrators  to  make  their  award  by  the 
1st  day  of  January,  1810;  but,  if  they  could 
not  agree,  they  were  then  to  choose  a 
third  person,  whose  decision  was  to  be 
binding  on  the  parties.  No  time  is  limited, 
within  which  the  umpire  was  to  make  his 
umpirage.  The  condition  of  the  bond  con- 
cludes with  declaring,  that  the  bond  is  to 
be  void,  "if  the  above  bound  John  H. 
Beale  and  NewmA  Brockenbrough"  shall 
well  and  truly  stand  to  the  award  of  the 
arbitrators,  or  the  umpirage  of  the  umpire. 

The  arbitrators,  not  agreeing,  chose,  on 
the  29th  December,  1809,  Thomas  Evans 
as  umpire,  who,  on  the  30th  day  of  the  same 
month,  rendered  an  award  under  his  hand 
and  seal.  The  award,  after  reciting  the 
arbitration  bond,  the  disagreement  of  the 
arbitrators,  and  their  appointment  of  the 
umpire,  directs,  that  John  H.  Beale  and 
Newman  Brockenbrough  shall  pay  to  John 
Richards,  1461.  3s.  2d.,  with  interest  thereon 
from  the  13th  day  of  Nov.  1807.  It  farther 
declares,  that  Richards  is  entitled  to  one 
half  of  the  crop  of  corn  and  shucks  made 
upon  the  said  Beale's  land,  cultivated  by 
them;  and  that  Beale  is  entitled  to  the 
other  half  of  the  crop  of  corn  and  shucks; 
but,  that  Richards  shall  retain  to  himself, 
out  of  the  said  Beale's  half  of  the  crop  of 
corn,  fifty  barrels,  one  bushel  and  one  peck, 
for  and  on  account  of  corn  sold  and  made 
use  of  by  the  said  Beale,  which  was  of  the 
said  crop,  as  well  as  for  and  on  account  of 
certain  articles  furnished  the  said  Beale 
for  the  use  of  his  family.  Newman  Brock- 
enbrough having  died,  the  suit  was  revived 
against  his  administrator,  Austin  Brocken- 
brough, the  appellee. 

453  *The  declaration  recites  the  condi- 
tion of  the  arbitration  bond;  states  the 

disagreement  of  the  arbitrators;  their  failure 
to  make  any  award  before  the  first  day  of 
January,  1810;  their  appointment  of  the 
umpire,  and  the  substance  of  the  award 
as  above  set  forth;  and  then  assigns  as  the 
breach  of  the  condition  of  the  bond,  the 
non-payment  of  the  above  sum  of  1461. 
3s.  2d.,  with  interest  as  aforesaid.  To  this 
declaration  the  defendant  pleaded  "  nil 
debet,"  with  liberty  to  give  in  evidence 
any  special  matter,  which,  if  pleaded  spe- 
cially, would  bar  the  plaintiff's  action. 

The  jury,  reciting  the  award  in  haec 
verba,  find  for  the  plaintiff  the  debt  in  the 
declaration  mentioned,  to  be  discharged  by 
the  payment  of  1461.  3s.  2d.,  with  interest 
from  13th  of  November,  1807,  if,  in  the 
opinion  of  the  court,  the  award  be  good 
in  law;  otherwise,  they  find  for  the  defend- 
ant. The  court  decided,  that  the  law  was 
for  the  defendant,  and  gave  judgment  ac- 
cordingly; from  which  judgment,  an  appeal 
was  taken  to  this  court. 
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The  objection  to  this  award,  mainly  relied 
on  by  the  counsel  for  the  appellee,  is,  that 
it  was  made  by  the  umpire  before  the 
expiration  of  the  time  within  which  the 
arbitrators  themselves  might,  according  to 
the  terms  of  the  original  submission,  have 
made  an  award. 

We  find  in  the  books  a  vast  variety  of 
questions,  and  much  contrariety  of  opinion, 
concerning  the  appointment  and  duty  of 
umpires.  Distinctions  are  taken  between 
those  cases  where  the  umpire  is  named  by 
the  parties,  in  the  submission,  and  those 
cases  where  the  appointment  is  referred 
to  the  discretion  of  the  arbitrators;  and 
also,  between  those  cases  in  which  the 
umpire  is  directed  to  make  his  umpirage 
within  the  same  period  which  is  limited  for 
the  award  of  the  arbitrators,  and  those  in 
which  a  farther  time  is  allowed  to  the 
umpire. 

The  case,  now  before  us,  arises  on  a 
submission,  by  which  the  appointment  of 
the  umpire  was  referred  to  the  arbitrators, 
and  by  which  the  time  limited  for  the 
umpirage  of  the  umpire  extends  be- 
454  yond  that  limited  for  the  *award  of 
the  arbitrators;  and  to  prevent  a  con- 
fusion of  ideas,  it  may  be  well  to  premise 
that  the  remarks  we  may  hereafter  make, 
although  they  may  be  applicable  to  other 
cases  also,  are  to  be  considered  as  referring 
only  to  cases  growing  out  of  such  a  sub- 
mission, unless  it  may  be  otherwise  de- 
clared. 

It  was  formerly  held,  that  if  arbitrators 
chose  an  umpire  before  the  time  allowed 
for  their  award  was  expired,  such  nomina- 
tion was  ipso  facto  void.  So  long  as  this 
opinion  prevailed,  it  was  impossiblie  that 
any  question  could  be  made  as  to  the  power 
of  the  umpire;  for,  there  could  be  no  um- 
pirage without  an  umpire.  The  desire, 
however,  to  favour  these  domestic  tribu- 
nals, at  length  induced  the  courts  to  sup- 
port such  a  nomination,  for  the  purpose  of 
establishing  an  umpirage  made  after  the 
time  when  the  arbitrators  were  to  have 
made  their  award,  (g)  This  case  has  been 
followed  by  a  great  many  others,  confirm- 
ing the  awards  of  umpires  who  were 
appointed  before,  but  did  not  act  till  after 
the  time  when  the  arbitrators  might  have 
made  their  award.  And  such  has  long 
been  the  settled  law.  In  many  of  the  cases 
alluded  to,  the  judges  said,  that  the  um- 
pire could  not  interfere  before  the  time 
allowed  the  arbitrators  had  expired,  (h) 
But,  we  have  not  seen  any  case,  in  which 
the  point  has  been  directly  brought  in 
issue  before  the  English  courts.  In  the 
absence  of  decided  cases,  we  must  be  gov- 
erned by  principles.  It  becomes,  therefore, 
important,  to  ascertain  the  grounds  on 
which  the  courts  have  supported  umpir- 
ages, made  after  the  time  allowed  to  the 
arbitrators;  and,  if  these  grounds  arc  appli- 
cable to  umpirages  made  before,  they  also 
ought  to  be  supported.  These  grounds 
have    not    always    been    the    same.      The 


(g)  Watson  y.  Clement,  Rol.  p.  6;  Kyd  on  Awards. 

(h)  Delaval  v.  MascliaU,  1  Mo.  »74:  8r.  T.  Ray- 
mond. 206;  1  Lev.  286.  Mitchell  v.  Harris;  I  L.  Ray- 
mond, 671 ;  12  Mod.  612;  1  Salk.  71. 72. 
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ground    assigned    in    Watson   v.    Clement, 

Rol.  p.  5,  and  in  Mitchel  v.  Harris,  above 

referred  to,  and  also,  in  the  case  of 

455  Daws  V.   Moncey,  8  ♦Geo.   11,(0   is, 
that  by  the  nomination  of  an  umpire, 

the  authority  of  the  arbitrators  is  at  an 
end.  And  Sergeant  Williams,  the  learned 
and  accurate  annotator  of  Saunder's  Re- 
ports, is  of  the  opinion,(j)  that  that  is 
now  the  settled  law.  If  this  be  the  true 
ground  of  decision,  there  is  certainly  as 
much  reason  for  supporting  an  umpirage 
made  before,  as  for  supporting  one  made 
after  the  time  limited,  by  the  submission, 
for  the  arbitrators  to  make  their  award.  In 
both  cases  the  power  of  the  arbitrators  is 
at  an  end.  In  the  last  case  it  expired  by 
efflux  of  time;  in  the  first,  by  the  act  of  the 
arbitrators  themselves.  But,  in  some  of  the 
cases,  the  reason  assigned  for  supporting 
such  an  umpirage  is,  that  although  the 
arbitrators  might,  notwithstanding  their 
nomination  of  the  umpire,  have  proceeded 
themselves  to  make  an  award;  yet,  as  in 
fact  they  made  no  award  within  the  time, 
the  umpirage  shall  be  good.(k)  This  rea- 
son, also,  applies  with  equal  force  to  um- 
pirages before  and  after  the  time  allowed 
to  the  arbitrators. 

We  find,  also,  that  where  the  time  within 
which  the  umpirage  is  to  be  made,  is  the 
same  with  that  limited  to  the  arbitrators, 
if  the  umpire  is  appointed  by  the  arbitra- 
tors, and  makes  his  umpirage  before  the 
expiration  of  the  time,  such  an  umpirage 
will  be  supported.  (1)  We  see  no  reason 
for  supporting  an  umpirage  in  such  a  case 
that  does  not  apply  to  that  now  before  the 
court. 

Where  there  is  the  same  reason,  there  is 
the  same  law.  We  are,  therefore,  of  opin- 
ion, that  the  first  objection  made  to  the 
award,  is  not  entitled  to  any  weight. 

Nor  are  we  inclined  to  allow  any  force 

to  the  objection,  that  Brockenbr6ugh  was 

directed  to  pay  the  money  awarded,  jointly 

with  Beale.    The  award  itself  shews, 

456  that    no    *other    matters    were    con- 
sidered, but  those  between  Richards 

and  Beale.  That  direction  was  evidently, 
therefore,  made  in  adherence  to  the  infor- 
mality of  expression  in  the  condition  of  the 
bond,  which  requires  "the  said  John  H. 
Beale  and  the  said  Newman  Brocken- 
brough"  to  stand  to  the  award.  It  can 
only  be  regarded  as  surplusage. 

Nor  is  there  any  thing  in  the  objection 
to  that  part  of  the  award  which  states,  that 
Richards  shall  retain  to  himself  a  portion 
of  Beale's  share  of  the  corn.  Every  thing 
IS  to  be  presumed  in  favour  of  an  award. 
We  are  not  told  how  much  of  the  corn  had 
been  used  by  Beale,  nor  how  many  articles 
nad  been  furnished  for  the  use  of  his 
family,  by  Richards.  There  is  nothing  to 
5hcw,  that  Richards  was  directed  to  retain 
more  of  Beale's  share  of  the  corn  than 
he  ought  to  have  retained. 


(i)  Rep.Prac  a  B.  116. 

<I)2vol.  l8»-6. 

(k)  Elliot  V.  Clieval,  Lutw.  541.  See  also.  Jennlnsrs 
▼^andcput,  Cro.  Ch.  288,  and  Delaval  v.  MaachaU. 
aboTcclted.   Kyd on  Awards.  61-8-S. 

0)  Pyall  V.  Varler.  1  RolL  261,  pi.  8:  Godbolt,  241. 
Twiaieion  t.  Travers,  1  Lev.  174:  2Keb.  16.  See 
a«o.  note  7, 8  Saunders,  183;  Kyd  on  Awards,  BO. 


Perceiving  no  ground  to  impeach  this 
award,  we  are  of  opinion,  that  the  judgment 
is  erroneous.  It  must,  therefore,  be  re- 
versed, and  judgment  entered  for  the  appel- 
lant, pursuant  to  the  verdict. 


Kidd's  Administrator  v.  Alexander's  Admin- 
istrator. 

May,  1823. 

Evidence*— Certificate  ef  Notary  Piibllc.~The  certifi- 
cate of  a  notary  public,  that  a  release  was  acknowl- 
edged by  a  party  to  be  his  act  and  deed,  ought  not 
to  be  received  in  evidence:  but  the  deposition  of 
the  notary  public,  or  some  equivalent  testimony, 
ouffht  to  be  produced  to  the  court 

This  suit  was  originally  brought  in  the 
county   court   of   Caroline,   and   afterwards 
.removed,  by  certiorari,  to  the  Fredericks- 
burg chancery  court. 

457  *The  administrators  of  Isaac  Kidd, 
filed  their  bill  to  injoin  a  judgment 

obtained  against  them  by  Benjamin  Alex- 
ander, on  a  bond  executed  by  their  intes- 
tate, as  security  to  one  John  Segar.  They 
allege  that  considerable  payments  had  been 
made  towards  the  dis<;harge  of  the  said 
bbnd;  one  in  particular,  in  William  Hill's 
bond  for  1061.  paid  to  John  Scott,  to  whom 
at  that  time  the  bond  aforesaid  of  John 
Segar  had  been  transferred,  though  not 
legally  assigned:  that  having  no  wish  to 
postpone  the  payment  of  any  balance 
actually  due,  they  agreed  to  waive  the  issue, 
and  prove  their  discounts  before  John  Pen- 
dleton: that  in  consequence  of  the  non- 
attendance  of  a  witness,  at  the  time  and 
place  appointed,  they  have  had  no  oppor- 
tunity to  establish  their  payments  and 
set-offs,  and  the  judgment  has  become 
final.  They  therefore  pray  an  injunction, 
and  other  relief. 

The  injunction  was  awarded? 

Alexander  having  died,  the  suit  was  re- 
vived against  his  administrator,  who 
answered  that  he  has  no  personal  knowl- 
edge of  the  transactions  in  question,  but 
believes  it  to  be  true,  that  the  said  Alexan- 
der parted  with  the  bond,  without  assigning 
it,  and  that  he  was  not  to  make  it  good, 
nor  was  any  recourse  to  be  had  against 
Alexander,  in  default  of  payment. 

A  motion  to  dissolve  the  injunction  was 
denied. 

Israel  and  John  P.  Pleasants,  were  ad- 
mitted defendants,  on  their  motion.  They 
filed  an  answer  stating;  that  John  Scott 
(named  in  the  bill)  being  indebted  to  the 
defendants,  they  received,  by  their  agent, 
the  said  bond,  with  an  assignment  of  a 
number  of  small  bonds  on  other  persons; 
although  at  the  same  time,  they  understood 
that  the  said  Scott,  held  other  bonds  of 
the  said  Segar's,  to  which  there  was  no 
security,  and  against  which,  they  were  in- 
duced to  believe  there  were  some  set-offs 
on  account  of  payments  to  the  said  Scott 
by  the  said  Segar.  They  conceive,  that  if 
there  had  been  no  set-offs  against  these  last- 
mentioned  bonds,  Scott  would  rather 

458  have  assigned  these  for  the  *payment 
of  his  debt,  than  to  have  assigned  a 


♦See  generally,  monographic  note  on  "Evidence" 
appended  to  Lee  v.  Tapscott.  2  Wash.  275.  The 
principal  case  is  cited  inCJooleyv.  Porter,  22  W. 
Va.128. 
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parcel  of  small  bonds,  which  he  did.  The 
defendants  state,  that  they  allowed  to  the 
said  Scott,  the  full  amount  of  Segar  s  and 
Kidd's  bond,  and  have  never  received  a 
cent  on  account  of  it:  that  they  have  heard 
and  believe,  that  the  set-oflfs  ought  to  be 
applied  to  the  other  bonds  of  the  said 
Segar,  held  by  Scott,  and  not  to  that  in 
which  Kidd  was  the  surety:  that  very  soon 
after  obtaining  possession  of  the  said  bond, 
the  defendants  lost  no  time  in  reducing 
their  claim  to  a  judgment:  that  Segar  never 
directed  the  application  of  his  payments,  to 
this  particular  bond  in  which  Kidd  was 
his  surety;  and  it  is  not  probable,  that 
Scott,  the  creditor,  would  apply  those  pay- 
ments to  this  bond,  in  preference  to  the 
bonds  which  he  held  without  any  additional 
security.  _  * 

Several  depositions  were  taken,  all  ot 
which,  go  to  establish  the  plaintiff's  alle- 
gations, except  that  of  John  Scott,  who 
is  mentioned  in  the  foregoing  bill  and  an- 
swers, as  having  received  the  bond  in 
question  from  Alexander,  and  transferred 
it  to  Israel  and  John  Pleasants.  Before 
his  deposition  was  taken,  Israel  and  John 
Pleasants  executed  a  release  to  Scott  under 
their  seal,  relinquishing  all  claim  on  the 
said  Scott,  on  account  of  the  transfer  of 
the  bond  to  them.  The  execution  of  this 
release,  was  certified  by  John  Gill,  notary 
public  of  the  state  of  Maryland,  in  the 
form  in  which  notarial  acts  are  usually 
executed. 

The  chancellor  referred  the  accounts 
between  the  parties  to  a  commissioner, 
who  reported  a  balance  of  $399.48,  to  be 
due  from  Segar  and  Kidd,  to  Israel  and 
John  P.  Pleasants.  Exceptions  were  filed, 
and  the  chancellor  decreed,  that  the  injunc- 
tion should  be  dissolved  as  to  the  sum  of 
$177  15  cents,  with  interest,  &c.  (that  being 
the  balance  due,  after  applying  to  the  plain- 
tiff's credit  a  due  proportion  of  Hill's  bond, 
in  the  proceedings  mentioned,)  and  that 
the  injunction  be  perpetuated  as  to  the 
residue  of  the  said  judgment.     From  this 

decree,  the  plaintiffs  appealed. 
459  *May  14.— JUDGE  BROOKE,  de- 

livered the  opinion  of  the  court: 

The  court  not  deciding  whether,  if 
proved,  the  release  in  the  record  would  be 
effectual  to  bind  the  late  house  of  Israel 
and  John  P.  Pleasants,  is  of  opinion,  that 
the  certificate  of  the  notary  public,  John 
Gill,  that  John  P.  Pleasants,  partner  in  the 
late  house  of  Israel  and  John  P.  Pleasants, 
acknowledged  it  to  be  his  act  and  deed, 
was  inadmissible  evidence  to  prove  the 
execution  of  the  said  release.  To  effect 
that  object,  the  deposition  of  the  notary 
public,  or  some  equivalent  testimony,  ought 
to  be  before  the  court.  In  the  absence  of 
such  proof,  the  court  is  of  opinion,  that 
John  Scott,  the  assignee  of  the  bond  in 
question,  was  an  incompetent  witness,  and 
his  deposition  and  affidavit,  also  inadmis- 
sible testimony. 

The  court  is  further  of  opinion,  that  ad- 
mitting the  release  to  have  been  well  exe- 
cuted, and  the  competency  of  the  witness, 
John  Scott,  his  testimony  would  be  entitled 
to  but  little  weight;  it  appearing  by  his 
own    shewing,    that   he    assigned   the    said 
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bond  to  Israel  and  John  P.  Pleasants,  as 
then  wholly  due  and  unpaid,  though  by 
his  receipt  for  Hill's  bond,  and  the  appli- 
cation of  it  according  to  the  terms  of  the 
receipt,  a  large  proportion  of  the  bond  in 
question,  was  discharged  at  the  time  of 
the  said  assignment,  of  which  he  was  not 
ignorant  when  he  gave  his  deposition  and 
affidavit  in  the  cause.  The  court,  for  the 
foregoing  reasons,  reverses  the  chancellor's 
decree;  and  it  is  decreed  and  ordered,  that 
the  injunction  be  perpetuated,  except  for 
the  sum  of  $20  96  cents,  with  interest,  at 
the  rate  of  five  per  cent.,  from  the  15th  of 
October,  1802,  until  paid. 
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*Qreen  v.  Skipwith. 

May;  182S. 


Office  Jadrment-Whea  It  May  Be  Set  Aelde.«-It  Is 

error  In  a  court  of  law  to  enter  a  judgment  airainst 
a  defendant,  on  the  day  after  acondlUonal  jud^r- 
ment  has  been  conarmed  at  tbe  rules.  The 
defendant  has  until  the  next  term  after  the  coa- 
dltional  Judgment  Is  confirmed  In  the  office,  to  set 
it  aside,  under  the  act  of  assembly. 

This  was  an  action  of  debt,  brought  by 
Skipwith  against  Green,  in  the  superior 
court  of  Mecklenburg.  A  conditional  judg- 
ment was  entered  against  Green  and  his 
appearance  bail,  which  was  confirmed  on 
the  7th  April,  at  the  rules.  On  the  8th 
day  of  April  following,  judgment  was  ren- 
dered by  the  court,  the  defendant  "still 
failing  to  answer  the  plaintiff's  action." 

Green  obtained  a  supersedeas  from  a 
judge  of  the  court  of  appeals. 

May  19.— JUDGE  BROOKE,  delivered 
the  opinion  of  the  court: 

The  court  is  of  opinion,  that  it  was  error 
in  the  superior  court  to  enter  a  judgment 
against  the  defendant,  on  the  day  after  the 
conditional  judgment  had  been  confirmed 
at  rules;  the  defendant  having  until  the 
next  term  after  the  conditional  judgment 
is  confirmed  in  the  office,  to  set  it  aside, 
under  the  act  of  assembly. 

The  judgment  is,  therefore,  reversed,  and 
the  cause  remanded,  with  liberty  to  the 
appellant  to  plead  and  set  the  office  judg- 
ment aside,  on  the  usual  terms,  or  to  be 
final,  in  case  of  his  failure  to  set  it  aside. 
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*Hairston  v.  Cole. 

May,  1828. 


BUI  off  Bxcaptloas-Whea  Imperiectt-CMa  at  Bar.-A 

bill  of  exceptions,  statlne  that  a  manuscript,  "pnr- 


•Office  Judgment— When  It  Can  Be  Placed  on  the 
Docket— In  Hale  v.  Chamberlain.  18  Oratt.  MO.  it  is 
said:  "The  provision  as  to  making  out  the  docket  is 
substantially  the  same  as  that  contained  in  the  l 
Rev.  Code  1819.  p.  607,  S  76.  varied  so  far  as  was  neces- 
sary to  provide  for  motions.  The  law  then  as  now 
provided  that  the  docket  was  to  be  made  out  before 
tbe  term,  and  it  followed  that  no  cause  could  be 
put  on  the  docket  in  which  there  was  an  office  judg- 
ment, unless  such  office  judsrment  had  been  obtained 
before  the  term:  and  where  the  office  Judgment 
was  obtained  on  the  same  day  the  term  commenced, 
the  cause  could  not  be  put  upon  the  docket  at  that 
term.  White  v.  Archer.  2  Va.  Cas.  201:  Green  v.  Skip- 
tpith,  1  Sand.  460. " 

See  principal  case  also  cited  in  Dillard  ▼.  Thornton, 
29Gratt.  898.  For  further  information  on  this  sub- 
ject, see  monographic  note  on  "Judgments"  ap- 
pended to  Smith  V  Charlton.  7  Gratt.  4SS. 

tBIll  off  Bxceptl<^8— When  Imperfect -See  mono 
graphic  note  on  "Bills  of  Exception"  appended  to 
Stnceman  v.  Com..  25  Gratt.  887. 

The   principal  case  is  cited  on  the   subject  io 
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porting  to  be  a  copy  of  an  act  of  tbe  General 
Assembly,  entitled  an  act.  &c.."  U  too  imperfect 
to  enable  tbe  court  to  pronounce  any  opinion 
Uiereon.  It  not  beiuff  stated  tbat  tbe  said  copy  was 
authenticated,  and  bow  autbenticated,  and  tbe 
manascript  not  being  set  out  in  tbe  bill  of  excep- 

liOQS. 

5«ne-CaM    5Utcd  Imperfectly— Effect. t—Wbere   a 

bill  of  exceptions  states  a  case  imperfecUy,  tbe 
cause  will  be  remanded  for  a  new  trial. 

This  was  an  ejectment  brought  in  the 
superior  court  of  Henry  county,  by  Cole 
against  Hairston.  At  the  trial,  the  plain- 
tiff offered  in  evidence,  a  manuscript,  pur- 
porting to  be  the  copy  of  an  act  of  the 
General  Assembly  of  Virginia,  the  title 
whereof  is  in  these  words,  "an  act  to  sus- 
pend in  part,  the  operation  of  the  act  con- 
cerning escheats  and  forfeitures  from 
British  subjects,  and  for  other  purposes." 
The  defendant  objected  to  the  introduction 
of  this  evidence;  but,  the  court  overruled 
tis  objection,  and  permitted  this  paper  to 
go  to  the  jury.  The  defendant  excepted. 
The  jury  found  a  verdict  for  the  plaintiff, 
and  the  court  reodered  judgment  in  his 
favor.  From  this  judgment,  the  defendant 
appealed. 

Wickham,  for  the  appellant.* 

The  Attorney  General,  for  the  appellee. 

May  20.— JUDGE  BROOKE,  delivered 
the  opinion  of  the  court: 

The  statement  in  the  bill  of  exceptions, 
that  a  manuscript  purporting  to  be  a 
copy  of  an  act  of  the  General  Assem- 
462  bly  ♦of  Virginia,  entitled  an  act,  &c. 
is  too  imperfect  to  enable  the  court 
to  pronounce  any  opinion  thereon,  it  not 
being  stated  that  the  said  copy  was  authen- 
ticated, and  how  authenticated,  nor  is  the 
said  manuscript  set  out  in  the  bill  of  excep- 
tions. The  judgment  is  therefore  reversed, 
and  the  cause  remanded   for  a  new  trial. 


Brown  v.  Matthews. 

May,  1828. 

Apped   Bond— When  Ob|ectlon  to  ReffoUrlty  Shonld 

Be  Made. t— An  appeal  is  taken  from  tbe  county 
court  sitting  In  cbancery.  and  a  bond  is  flriven. 
whicb  is  in  fact  a  certiorari,  and  not  an  appeal 
bond.  No  objection  is  made  to  tbe  regularity  of 
the  bond  in  tbe  court  of   cbancery.    An  appeal 


McDowell  V.  Crawford,  II  Qratt.  896.  897,  and  dis- 
rnished  in  Arcberv.  Arcber.  8  Oratt.  546. 

*SuM-Ca«e  Stated  Imperfectly- Effect. -Wb en  a 
bill  of  exceptions  states  tbe  facts  so  Imperfectly 
tliatibe  court  cannot  discover  bow  tbe  case  ou^ht 
to  be  decided,  tbe  judfirment  should  be  reversed,  and 
the  cause  remanded  for  a  new  trial.  To  sustain 
this  proposition,  tbe  principal  case  is  cited  in 
McDowell  T.  Crawford.  11  Oratt-  388.  898.  But  see 
conu*a,/oo<-fio^«  to  Tbompson  v.  Cumming-.  2  Leisrb 
&1;  foot-note  to  Bowyerv.  Cbestnut.  4  Leiffb  1:  /oo^ 
Mf«  to  Harman  V.  Lyncbbnr?.  S8Gratt.  87;  mono- 
rrapMc  note  on  "Bills  of  Exception"  appended  lo 
Stoneman  v.  Com.,  85  Oratt  887,  wbere  it  is  sbown 
that  tbe  later  decisions  sustain  the  rule  tbat  a  bill 
of  exceptions  must  clearly  and  distinctly  point  out 
the  error  complained  of.  otherwise  tbe  exception  is 
nnayailinsr:  In  other  words,  wbere  the  bill  of  excep- 
tions is  so  uncertain  tbat  tbe  appellate  court  cannot 
discoTer  whether  or  not  there  has  been  error,  the 
JQdement  of  tbe  lower  court  ouffbt  to  be  affirmed. 
Otherwise,  a  premium  would  be  put  upon  careless- 
new,  and  tbe  exceptor  would  be  encouraflred  to 
draw  his  exceptions  in  as  confused  a  way  as  possible. 

■Wickham  referred  to  tbe  following  cases  to  shew 
that  the  court  will  send  a  cause  back,  when  a  bill 
of  exceptions  states  a  case  too  imperfectly  to  render 
aladffment  1  Call,  215,  228.  Barrett  v.  Tazewell: 
tMnnf.  2S8.  28fl,  Beattle  v.  Tabb's  Adm'r.-Note  In 
Orliriual  Edition. 

Appeal  Bond— Wbeo  Objection  to  Reffularlty 
SbooM  Be  Made.—In  Virginia  Fire,  etc.,  Ins.  Co.  v. 
New  York.  etc.  Mfff.  Co.,  95  Va.  616,  28  S.  E.  Rep.  888. 


is  taken  to  the  Court  of  Appeals.  In  that  court 
an  objection  Is  made,  for  tbe  first  time,  to  the 
bond.  The  objection  comes  too  late;  but  if  It  bad 
been  made  In  the  court  of  cbancery.  tbat  court 
could  only  have  dismissed  the  appeal  nisi,  or  have 
laid  the  party  under  a  rule  to  give  a  proper  bond 
In  a  reasonable  time. 

This  was  an  appeal  from  the  chancery 
court  of  Greenbrier,  which  reversed  a  de- 
cree of  the  county  court  of  Greenbrier  sit- 
ting in  chancery. 

A  suit  was  brought  in  the  county  court, 
by  SanMiel  Brown  against  John  Matthews 
and  others,  which  was  decided  in  favor  of 
the  said  Brown.  On  petition  to  the  chan- 
cellor, an  appeal  was  allowed  on  the  usual 
terms  of  giving  bond,  &c.  A  bond  was 
accordingly  given;  but  it  was  in  fact  a 
certiorari  bond,  instead  of  an  appeal  bond. 
In  the  court  of  chancery,  no  notice  what- 
ever was  taken  of  this  error;  but  the  chan- 
cellor   entertained    the    appeal,   and    finally 

reversed  the  decree. 
463  *An  appeal  was  taken  to  this  court 

by   Brown. 

Wickham,  for  the  appellant,  contended, 
that  there  was  no  appeal  from  the  county 
court  to  the  court  of  chancery,  as  no  ap- 
peal bond  had  been  given,  or  if  it  were 
given,  the  bond  was  not  good,  being  only 
executed  by  a  surety.  He  said,  that  the 
court  of  appeals  would  look  into  the  regu- 
larity of  the  steps  in  taking  an  appeal;  and 
that  this  case  was  not  like  that  of  a  court 
of  original  jurisdiction,  where  a  party  has 
a  day  given  him  to  plead.  He  must  take 
advantage  of  an  error  in  this  way,  or  in 
none. 

May  22.— JUDGE  BROOKE,  delivered 
the  opinion  of  the  court: 

The  court  is  of  opinion,  that  if  the  bond 


tbe  defendant  In  error,  at  tbe  bearing  of  the  case, 
moved  to  dismiss  tbe  appeal  upon  tbe  ground  that 
the  appeal  bond  was  defective.  Judge  Riklt  In 
delivering  tbe  opinion  of  tbe  court,  said:  "If  tbe 
defendant  In  error  was  not  satisfied  with  the  bond, 
or  deemed  the  defect  now  pointed  out  a  sufficient 
ground  for  the  dismissal  of  the  appeal,  be  should 
have  taken  tbe  necessary  steps,  within  tbe  time  tbat 
a  new  bond  mlffht  have  been  trlven.  or  another 
appeal  allowed  (Code,  S  8474).  where  be  has  had  a 
reasonable  time  In  whicb  to  do  so,  to  require  a 
proper  bond  to  be  ffiven,  and,  in  the  event  of  a  failure 
to  flrlve  It,  moved  to  dismiss  the  appeal.  It  Is  too 
late  to  wait,  before  making  such  motion,  until  a 
new  bond  cannot  be  riven,  or  another  appeal 
allowed.  To  dismiss  the  appeal  at  this  lat,e  day. 
under  these  circumstances,  would  be  grossly  unjust. 
Tbe  defendant  in  error,  after  such  delay,  must  be 
considered  as  having  waived  anv  objection  to  tbe 
defect  in  the  bond.  Followlnsr  the  course  which 
has  been  heretofore  pursued  by  this  court  In  deal- 
ing with  similar  ca.ses.  the  motion  to  dismiss  must 
be  overruled.  Jackson  v.  Henderson.  8  Lelffh  196: 
Pufifh  V.  Jones.  6  Leiffh  299:  Brownv.  MatthewM,  1  Rand. 
482:  Johnston  v.  Syme.  8  Call  522;  Acker  v.  A.  &  F.  R. 
Co.,  84  Va.  648.  6  S.  E.  Rep.  688:  and  Orr  v.  Pennlnfir- 
ton.  93  Va.  268.  24  S.  E.  Rep.  928." 

Where  an  appeal  bond  Is  defective,  the  party  may 
file  a  new  one  at  any  before  tbe  case  Is  finally 
acted  on.  and  the  appeal  should  not  be  dismissed. 
Dun  V.  Hemphill,  7  Fed.  Cas..  p.  380,  citing  principal 
case. 

In  Puffh  V.  Jones.  6  Lelfirh  299,  304,  a  supersedeas 
was  allowed  by  the  court  of  appeals,  without  requlr- 
lufif  a  supersedeas  bond,  when  one  oufirht  to  have 
been  required,  and  the  cause  was  docketed  without 
objection.  A  motion  was  made  to  dismiss  the  ap- 
peal on  this  g^round  six  years  from  the  time  of 
awardlnsr  It.  Tucker,  P..  said,  pursuing  the  princi- 
ples which  seemed  to  have  governed  the  court  In 
tbe  principal  case,  Jackson  v.  Henderson,  3  Lelffh 
196,  and  Johnston  v.  Syme.  8  Call  523,  he  thouffbt  tbe 
supersedeas  should  not  be  dismissed. 

See  further,  monographic  note  on  "Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc..  Turnpike 
Co.,  1  Rob.  268. 
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was  such  a  bond  as  seemed  to  be  supposed 
by  the  bar,  the  objections  taken  to  it,  would 
not  avail.  But  the  bond  in  the  record,  is  a 
certiorari  bond,  and  not  an  appeal  bond. 
If  objected  to  in  the  court  of  chancery, 
that  court  would  not  have  finally  dismissed 
the  appeal.  The  taking  an  improper  bond, 
being  the  mistake  of  its  clerk,  the  most  it 
could  do,  would  be  to  dismiss  it  nisi,  or  to 
lay  the  party  under  a  rule  to  give  a  proper 
bond  in  a  reasonable  time.  In  this  court, 
the  objection  comes  too  late.  The  appel- 
lant Brown,  who  was  the  appellee  in  the 
court  of  chancery,  having  not  only  omitted 
to  make  the  objection  there,  but  by  putting 
in  a  plea,  admitted  that  the  appeal  was 
regularly  before  that  court.  On  the  merits, 
the  court  is  of  opinion  to  affirm  the  decree. 


464  ^Howard    v.    The    Oversaers    of   the 

Poor,  &c. 

May,  1888. 

Bastardy  Prooeedloir*— Appeal— New  Bvidence.*— Oa 
an  appeal  from  an  order  of  a  county  court  pro- 
Yldlnff  for  tbe  support  of  a  basUrd  cblld.  it  Is 
error  for  the  appellate  court  to  receive  new  evi- 
dence of  tbe  fact,  which  was  not  before  the  county 
court 

Appeals  from  Pacta— Cooflned  to  What  Cases.— The 
rlffht  of  appeallng^  from  facts,  is  confined  to  the 
cases  of  mills,  roads,  the  probat  of  wills,  and  cer- 
tificates for  obtaining  administration. 

Bastardy  Proceedlfi|r*-Charce  Must  Be  In  Wrltloff.* 
—When  a  charge  is  made  before  a  mafflstrate  by 
the  mother  of  a  bastard  child,  the  charge  ouffht 
to  be  taken  down  in  writing,  under  the  act  of 
assembly. 

Sarah  Pemberton  made  oath  before  a 
magistrate  of  Powhatan  county,  that 
Thomas  Howard  was  the  father  of  a 
bastard  child,  of  which  she  had  been  deliv- 
ered; and,  upon  the  application  of  one  of 
the  overseers  of  the  poor,  who  stated  that 
the  said  child  would  become  chargeable 
upon  the  county,  the  magistrate  bound  the 
said  Howard  in  a  recognizance  to  appear 
at  the  next  county  court  of  Powhatan,  and 
abide  by,  and  perform  the  orders  of  such 
court,  as  should  be  made  in  the  premises. 
But,  he  did  not  take  down  the  charge  of 
Sarah  Pemberton  in  writing. 

The  county  court,  upon  hearing  the  com- 
plaint ,  ordered,  that  Thomas  Howard 
should  be  charged  with  the  annual  payment 
of  thirty  dollars,  for  the  maintenance  of 
the  said  child,  for  the  term  of  ten 
years,  &c. 

Howard  appealed  to  the  superior  court 
of  Powhatan. 

On  the  trial  of  the  appeal,  sundry  wit- 
nesses were  heard,  and  the  court  affirmed 
the  judgment  of  the  county  court;  and,  on 
the  motion  of  Thomas  Howard,  it  was 
ordered,  that  the  said  testimony  should  be 
spread  upon  the  record. 

Howard  appealed  to  the  court  of  appeals. 

Nicholas,  for  the  appellees. 

No  counsel  for  the  appellant. 

465  *May  29.— JUDGE  BROOKE,  de- 
livered the  opinion  of  the  court: 

The  court  is  of  opinion,  that  the  appeal 
from  the  county  to  the  superior  court,  was 
not  an  appeal  from  the  fact,  but  from  the 
law  only;  and  that  it  was  irregular  in  the 
superior   court,   to   receive  evidence,  which 


•See  monoflrraphlc  note  on  "Parent  and  Child"  ap- 
pended to  Armstronff  v.  Stone,  9  GratL  102. 
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Deeds  of  Trast— Asslflrameot  off  Notes  Secured  Thereby 
— Priorities. t— A  debtor  executes  several  notes  to 
his  creditor,  and  srlves  a  deed  of  trust  to  secure 
their  payment.  The  first  note  Is  duly  paid.  The 
creditor  assig-ns  the  second  note  to  a  third  person, 
without  asslffnlnff  the  deed  of  trust  The  third 
note  Is  assifirned  to  another  person,  together  with 
the  deed  of  trust  The  assignee  of  the  second  Dote 
Is  entitled  to  the  first  satisfaction  out  of  the  trust 
fund. 

A  deed  of  trust  was  executed  by  Wil- 
liam and  Francis  Sutton  to  trustees,  to 
secure  the  payment  of  three  notes  to  a 
certain  Anderson  Barrett.  The  first  note 
was  paid;  the  second  transferred  by  en- 
dorsement to  Nathaniel  Ragland,  without 
any  assignment  to  him,  of  the  deed  of 
trust;  the  third  note  was  endorsed  to 
Robert  and  Temple   Gwathmey,  who  took 


was,  or  ought  to  have  been  heard  by  the 
county  court;  the  18th  section  of  the  act 
to  reduce  into  one  the  several  acts  concern- 
ing the  court  of  appeals,  and  the  special 
court  of  appeals,  having  virtually  limited 
appeals  from  the  fact,  to  the  cases  of  mills, 
roads,  the  probat  of  wills,  and  certificates 
for  obtaining  administration.  The  court,  ' 
however,  would  not  reverse  the  judgment 
of  the  superior  court,  for  this  error.  But,  i 
on  the  authority  of  the  case  of  Mann  v. 
The  Commonwealth,(a)  and  on  further 
consideration  of  the  23d  section  of  the  act, 
providing  for  the  poor,  and  declaring  who 
shall  be  deemed  vagrants, (b)  it  appearing 
by  the  proceedings  in  the  county  court, 
that  the  charge  before  the  magistrate  by 
the  mother  of  the  bastard  child,  was  not 
taken  down  in  writing,  according  to  one 
of  its  provisions,  the  court  is  of  opinion,  to 
reverse  both  judgments,  and  to  dismiss  the 
complaint. 


(a)  6  Munf .  462. 

(b)  Old  Rev.  Code,  183. 

tDeeds  of  Trust -Asslffnmeat  of  Notes  Secured 
Thereby— Priorities.— Where  there  are  several  notes 
secured  by  a  deed  of  trust,  and  there  are  successive 
assifirnments  of  the  notes,  the  first  note  assigned 
carries  with  it  the  assiflmment  of  so  much  of  the 
lien  as  is  necessary  to  pay  it;  unless  it  is  expresslr 
provided  otherwise.  McClintic  v.  Wise.  25Grait 
449.  In  this  case,  the  bond  that  matured  first  was 
retained  by  the  assignor  and  he  insisted  that  by 
the  terms  of  the  contract,  he  should  be  paid  first, 
and  therefore  he  should  have  precedence  of  satis- 
faction out  of  the  fund  provided  as  security  for  the 
debt  In  support  of  this  pretension,  the  principal 
case  was  cited.  Judge  Staples,  who  delivered  tbe 
opinion  of  the  court,  after  stating  the  facts  and 
decision  in  the  principal  case,  said  that  he  did  not 
understand  the  court  in  that  case  as  deciding:  that 
the  maturity  of  the  notes  srave  priority  but  that  the 
first  assignee  had.  by  the  act  of  assisrnment,  acquired 
rifirhts  which  could  not  be  defeated  by  any  act  of  the 
assignor:  and  that  one  of  these  risrhts  was  to  sub- 
ject the  proceeds  of  sale  of  the  land  to  the  satisfac- 
tion of  his  debt  in  the  manner  directed  by  the  deed; 
and  that  the  first  assignee  beinff  tbe  holder  of  the 
note  first  due  had  the  preference,  as  well  by  priority 
of  assifirnment  as  by  the  express  directions  of  the 
deed. 

See  principal  case  also  cited  and  quoted  from  in 
TiufiTle  V.  Fisher.  20  W.  Va.  508.  See  further,  mono- 
ffraphlQ  note  on  *'Deeds  of  Trust"  appended  to  Cad- 
wallader  v.  Mason.  Wythe  188. 

Same- Same -Effect. -To  the  point  that  the  assign- 
ment of^  secured  debt  carries  with  It  the  security 
by  operation  of  law  as  an  incident,  the  principal 
case  is  cited  in  Tingle  v.  Plsher.  20  W.  Va.  606;  foot' 
note  to  McClintic  v.  Wise.  25  Gratt  440:  Schofleld  v. 
Cox,  8  Gratt  586:  James  v.  Burbridge,  88  W.  Va.  276, 
10  S.  E.  Rep.  3»7. 

See  further,  monog^raphlcno^^on  "Deeds of  Trust** 
appended  to  Cadwalladerv.  Mason.  Wythe  88. 
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an  assignment  of  the  deed  of  trust,  for 
their  security. 

The  trustees  having  advertised  the  land 
for  sale,  to  satisfy  Ragland's  claim,  Rob- 
ert and  Temple  Gwathmey  filed  a  bill,  in 
the  superior  court  of  chancery  of  Rich- 
mtind,  against  Ragland  and  the  trustees, 
to  injoin  them  from  selling  the  trust  prop- 
erty, to  satisfy  Ragland's  claim;  alleging, 
that  as  they  had  taken  an  assignment  of 
the  deed  of  trust,  and  Ragland  had  not, 
they  were  entitled  to  a  preference  over 
him.  in  satisfaction  of  their  claim  out  of 
the  trust   property. 

The  injunction  was  granted. 

Ragland  answered,  that  he  was  induced 
to  take  an  assignment  of  the  note  in 
question,  by  the  equitable  right  which  he 
acquired  thereby,  to  the  deed  of  trust; 
without  which  he  would  not  have  taken 
the  said  note. 

On  motion  of  Ragland,  the  injunction 
was  dissolved;  from  which  order  the  plain- 
tiffs obtained  an  appeal,  from  a  judge  of 
the  court  of  appeals. 

467  *Wickham  and  Leigh,  for  the  ap- 
pellants. 

W.  Hay,  junr.,  for  the  appellee. 

June  2.— JUDGE  BROOKE,  delivered 
the  opinion  of  the  court: 

The  court  is  of  opinion,  that  the  deed 
of  trust  from  the  Suttons,  being  intended 
by  the  parties  to  it,  as  additional  security 
for  the  payment  of  the  note  to  Barrett  or  I 


his  assigns,  in  the  order  in  which  they  fell 
due,  it  followed  the  notes  into  the  hands 
of  the  several  holders  thereof;  and  that  it 
was  not  competent  to  Barrett,  by  an  as- 
signment of  the  deed  to  the  appellants, 
(without  the  assent  of  the  appellee,  to 
whom  the  second  note  had  been  assigned) 
to  deprive  him  of  his  priority  of  right,  to 
demand  a  sale  of  the  trust  property  in 
the  deed,  if  necessary  to  the  payment  of 
the  note  so  assigned,  in  the  order  of  pay- 
ment expressly  directed  by  the  deed.  No 
misrepresentation  or  fraud  being  imputed 
to  the  appellee  by  the  bill,  he  stands  on  as 
equitable  ground  as  the  appellant;  with 
this  difference,  that  by  'the  directions  of 
the  deed,  as  assignee  of  the  second  note, 
he  has  priority  of  right  to  be  paid  out  of 
the  trust  fund.  The  deed  being  assigned 
to  the  appellants,  gave  them  full  notice  of 
the  order,  in  which  the  notes  were  to  be 
paid  to  Barrett  or  his  assigns,  and  at 
least  put  them  on  the  enquiry,  whether 
the  first  and  second  notes  had  been  paid 
at  the  time  they  took  the  assignment  of 
the  third  note,  and  of  the  deed  of  trust. 
By  not  making  that  inquiry,  if  they  re- 
lied on  the  trust  fund  as  security  for  the 
payment  of  the  note  assigned  to  them, 
they  may  have  lost  their  money.  How- 
ever that  may  be,  as  against  the  appellee, 
to  whom  no  negligence  or  fraud  is  im- 
putable, the  court  is  of  opinion  that  he 
has  no  claim  to  be  preferred.  The  decree 
is  therefore  affirmed. 
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JUDGE  CABELL'S  opinion  in  the  case 
of  Burwell  and  others  against  Corbin  and 
others,  which  was  omitted  in  page  147. 

JUDGE  CABELL: 

Two  questions  arise  in  this  case: 

1.  As  to  the  admissibility  of  the  deposi- 
tion of  William  Ball. 

2.  As  to  the  due  execution  of  the  will. 

1.  The  objection  to  Ball's  testimony  is, 
that  lie  had  an  interest  in  the  cause,  at 
the  time  his  deposition  was  taken,  by  his 
being  then  liable  to  the  costs  as  the  next 
friend  of  the  infant  plaintiffs. 

If  he  really  was  thus  liable  to  the  costs, 
the  objection  would  be  insuperable,  and 
his  deposition  inadmissible.  I  do  not 
deem  it  important  to  dec-ide,  in  this  case, 
what  acts  of  appointment,  or  of  approba- 
tion or  permission,  on  the  part  of  the 
court,  are  necessary  to  constitute  a  next 
friend;  nor  in  what  particular  stage  of 
the  suit,  such  acts  must  be  performed. 
But  I  hold  it  to  be  a  principle  of  natural 
justice,  not  contravened  by  any  law,  that 
whatever  the  court  may  do,  no  man  can 
be  made  a  next  friend,  so  as  to  subject 
him  to  costs,  without  his  own  consent. 
In  the  case  now  before  us,  such  consent 
is  not  expressly  proved;  nor  is  it  to  be 
implied  from  any  testimony  or 
469  *proceeding  in  the  cause.  It  does 
not  appear,  that  he  had  any  agency 
in  instituting  or  conducting  the  suit.  There 
is  not  merely  the  tota^  absence  of  testimony 
to  prove  consent,  express  or  implied;  but 
there  is  as  strong  proof  to  shew  that  he 
did  not  consent,  as  could  be  expected  to  be 
adduced  in  support  of  a  negative:  for  the 
attorney,  who  instituted  the  suit,  expressly 
states,  that  he  used  the  name  of  Ball  as 
next  friend,  without  consulting  him,  and 
without  his  authority;  and  that  so  far  as 
he  knew  or  believed.  Ball  was  not  apprised, 
prior  to,  or  even  at  the  time  of,  giving  his 
deposition,  that  his  name  had  been  so  used: 
nor  is  such  knowledge  fixed  upon  him,  by 
any  other  witness  in  the  cause.  He  cannot, 
therefore,  be  liable  to  costs;  and,  not  being 
so  liable,  the  idea  of  his  being  interested 
vanishes;  and,  with  it,  the  objection  to  his 
testimony. 

2.  The  other  question  relating  to  the 
execution  of  the  will,  is  of  great  importance 
on  account  of  the  principles  it  involves. 

The  testamentary  disposition  of  property 
is  a  legitimate  and  necessary  subject  of 
municipal  regulation.  Even  if  the  right 
to  make  such  disposition  does  not  rest  en- 
tirely on  municipal  laws,  it  certainly  must 
depend  on  them  for  its  effectual  and  bene- 
ficial exercise.  They  regulate  the  manner, 
and  point  out  the  solemnities  which  must 
attend  it;  they  prescribe  the  proof  for  es- 
tablishing and  perpetuating  the  disposition, 
and  they  enforce  its  execution. 

After  a  will  has  been  determinied  to 
have    been    duly    executed,    our    laws    pay 


great  regard  to  the  want  of  advice  or  of 
learning,  in  which  it  may  have  been  writ- 
ten; and,  therefore,  construe  it  benignly, 
with  great  favour  and  liberality,  so  as  to 
effectuate  the  real  intention  of  the  testator, 
although  he  may  not  have  used  the  words 
and  phrases  most  proper  for  expressing 
that  intention.  But  no  such  liberality  is 
permitted  in  dispensing  with  any  of  the 
requisites  of  the  statute,  as  to  the 
470  execution  ancj  proof  of  ♦the  will 
The  forms  required  for  these  pur- 
poses, are  guards  devised  by  the  wisdom 
of  the  legislature,  against  the  practice  of 
imposition  on  testators  in  extremis,  and 
the  fabrication  of  false  and  spurious  wills 
after  their  deaths.  A  strict  adherence  to 
these  requisites  may  sometimes  defeat  the 
wishes  of  particular  individuals.  But  it  is 
better  to  permit  a  particular  inconvenience, 
than  a  general  mischief.  And  this  maxim 
is,  perhaps,  more  applicable  to  this  sub- 
ject, than  to  most  others;  for,  if  a  man 
fails,  by  omitting  the  requisites  of  the 
statute,  to  make  a  will  for  himself,  the 
law  makes  one  for  him;  which,  in  most 
cases,  is  a  good  will,  and,  in  many  cases, 
the  best  will. 

Our  statute  of  wills  requires,  that  a 
will  shall  be  in  writing;  that  it  shall  be 
signed  by  the  testator,  or  by  some  other 
person  in  his  presence,  and  by  his  direc- 
tion; and  moreover,  if  not  wholly  written 
by  himself,  that  it  shall  be  attested  by  two 
or  more  credible  witnesses,  subscribing 
their  names  in  his  presence.  It  is,  in  its 
essential  parts,  very  nearly  a  transcript 
from  the  English  statute  of  29th  Ch.  2,  ch. 
3,  commonly  called  The  Statute  of  Frauds 
and  Perjuries.  The  principal  difference  is, 
that  we  do  not  in  any  case,  require  more 
than  two  witnesses,  while  they  require 
three;  and  that  we  dispense  entirely  with 
the  attestation  of  subscribing  witnesses, 
where  the  will  has  not  only  been  signed  by 
the  testator,  but  wholly  written  by  himself. 
The  English  decisions  on  the  subject  of 
wills,  will  be  therefore  entitled  to  great 
respect. 

As  to  what  shall  amount  to  proof,  that 
a  will  was  signed  by  the  testator,  a  question 
arose  in  England  shortly  after  their  statute, 
which,  although  decided  as  early  as  the 
year  1682,(a)  has  been  renewed  from  time 
to  time,  till  the  year  1813.(b)  That  ques- 
tion was,  whether  the  witnesses  should 
"see  the  testator  sign,"  or  whether  the  tes- 
tator's acknowledgment  of  the  signa- 
471  ture,  would  be  sufficient.  It  *is  true, 
the  question  did  not  always  assume 
that  precise  form;  for,  it  was  often  in  the 
shape  of  an  enquiry,  whether  the  witnesses 
could  attest  at  different  times.  But,  al- 
though differing  in  form,  the  question  was, 
in  fact,  the  same;  for,  the  will  having  been 


(a)  SeeaCh.  Ca.  109. 

(b)  1  Ves.  and  Beam.  368,  Westbreacli  r.  Kennedy. 
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signed  in  the  presence  of  one  or  more 
witnesses,  those  who  were  called  in  to 
attest  it  afterwards,  could  attest  the  ac- 
knowledgment only.  There  was,  indeed, 
one  case,(c)  in  which  the  testator,  "with 
his  pen,  went  over  his  name:"  but  no  im- 
portance was  attached  by  the  court  to 
that  circumstance.  The  real  question  was, 
whether  the  acknowledgment  by  the  testa- 
tor, was  sufficient.  It  is  somewhat  remark- 
able, that  the  bar  should  so  often  have 
made  this  question;  for  it  was  decided  by 
the  court,  invariably,  in  favour  of  the  suffi- 
ciency of  the  acknowledgment. (d)  It  is 
possible  that  the  case  of  Lea  v.  Lib,  Car- 
thew  35,  may  be  considered  as  constituting 
an  exception  to  this  current  of  authorities. 
But,  so  far  as  relates  to  this  point,  the 
question  did  not  arise  in  that  case;  for,  the 
will  was  proved  by  one  witness  only,  and 
the  codicil  by  two.  What  fell  from  the 
judges  in  that  case  on  this  point,  may  be 
considered  as  an  obiter  dictum;  and  it  was 
so  regarded  by  Parker,  chief  baron,  in 
Ellis  V.  Smith. (e) 

The  counsel  for  the  appellants,  while 
they  rightly  contended  that  the  signature 
to  the  will  must  be  proved,  and  while  they 
admitted  that  proof  of  the  testator's  ac- 
knowledgment of  the  signature,  would  be 
received  as  full  proof  of  the  signature  it- 
self, contended  nevertheless,  that  proof  of 
the  testator's  acknowledgment,  that  a  writ- 
ing purporting  to  be  a  will,  and  having 
the  testator's  name  signed  to  it,  is  his 
will,  would  in  no  case  be  sufficient. 
472  I  have  examined  *with  minute  atten- 
tion, every  case  to  which  they  re- 
ferred, and  many  others  in  addition:  but  I 
have  not  observed  a  single  decision,  coun- 
tenancing such  a  distinction.  The  only 
case  that  even  looks  that  way,  is  the  case 
of  Gryle  v.  Gryle,(f)  in  which,  Lord  Hard- 
wicke  declined  giving  any  absolute  opinion, 
but  was  inclined  to  think  the  will  void, 
because,  although  it  had  been  executed  in 
the  presence  of  two  witnesses,  the  third 
witness  only  heard  the  testator  "acknowl- 
edge it  to  be  his  will"  Even  the  leaning 
of  such  a  mind  as  Ilardwicke's  is  entitled 
to  respect,  if  it  continue  to  lean.  But,  it 
is  manifest  from  what  he  himself  said 
eleven  years  afterwards,  in  Grayson  v. 
Atkinson, (g)  that  his  mind  was  confirmed 
in  the  opposite  direction.  In  that  case,  the 
question  was,  whether  the  witnesses  should 
prove  the  "factum  of  signing,"  (and  of 
course  all  must  have  seen  the  signing,)  or 
whether  proof  of  the  testator's  acknowledg- 
ment, is  not  proof  of  the  signing.  Some 
of  the  witnesses,  did  not  see  the  testator 
S'gn;  and  the  case  is  not  so  stated,  as  to 
shew  the  precise  terms  of  the  acknowledg- 
ment made  to  the  others.  It  is  certain, 
however,  that  no  distinction  was  made  be- 


(r)  Jones  y.  Lake,  2  Atkins.  170.  and  2  Ves.  456.  (in 
a  note.) 

(d)  Anon.  2  Cha.  Ca.  109:  Cook  v.  Parsons,  Prec 
V^-  IM;  Lemayne  v.  Stanley,  8  Lev.  1:  Jones  v 
Uke,  2  Atkins.  176,  (In  a  note:)  2  Ves.  4R5.  S.  C. :  Dor- 
mer v.  Thurland,  2P.  Wms.  B09:  Grayson  v.  Atkin- 
wn.  2  Ves.  454:  Stonehouse  v.  Evelyn.  8  P.  Wms.  2a2; 
Ellis  ▼.  Smith,  1  Ves,  Jr.  11 ;  Addy  v.  Grlx.  8  Ves.  504: 
and  Westbreach  v.  Kennedy,  1  Ves.  and  Beam.  864. 

it)  1  Ves.  Jr.  p.  IS. 

(0  2  Atkins.  176b 

(e)2Ve8.  454. 


tween  a  testator's  acknowledging  his  sig- 
nature to  a  will,  and  his  acknowledging  a 
will  signed  by  him,  to  be  his  will;  and  I 
am  of  opinion,  that  the  arguments  of  Lord 
Hardwicke,  apply  as  strongly  to  the  one, 
as  to  the  other. 

The  case  of  Ellis  v.  Smith,(h)  came  on 
in  the  year  1754,  (two  years  after  Grayson 
and  Adkin§on,)  and  Lord  Hardwicke  was 
assisted  by  Sir  John  Strange,  master  of 
the  rolls,  Willes,  chief  justice,  and  Parker, 
chief  baron.  In  this  case,  as  in  the  pre- 
ceding, there  is  no  statement  of  the  cir- 
cumstances. But,  in  this  case  also,  the 
question  was  as  to  the  sufficiency  of  proof 
of  the  testator's  declaration  or  acknowl- 
edgment; and  the  sufficiency  was  sus- 
tained by  the  unanimous  opinion  of  the 
court.  Parker,  chief  baron,  speaks  of  it 
as    a    "declaration    that    it    was    his 

473  will."     He   refers,   ♦also,   in   support 
of   his   opinion,   to   a   case   in    Skin- 

ner,(i)  where  the  acknowledgment  was  to 
the  same  effect.  Sir  John  Strange  speaks 
of  the  acknowledgment  as  being  of  the 
same  kind.  Willes,  chief  justice,  speaks  of 
the  acknowledgment  as  being  of  the  hand 
writing;  and  the  Lord  Chancellor  speaks 
of  it  generally,  without  confining  it  to  the 
will  or  signature.  This  indiscriminate  use 
of  the  terms,  "acknowledgment  of  the  hand 
writing  or  signature,"  and  "acknowledg- 
ment of  the  will,"  proves  that  the  judges 
did  not  think  there  was  any  difference  be- 
tween them. 

But,  it  is  useless  to  multiply  cases  on 
this  point.  I  will  mention  only  one  more, 
Westbreach  v.  Kennedy,(j)  which  seems  to 
me  directly  in  point;  for,  there  the  reporter 
gives  the  words  of  the  third  witness,  who 
did  not  see  the  testator  sign,  but  heard  him 
acknowledge  it  to  be  "his  will." 

There  is  not,  therefore,  on  authority,  any 
such  distinction  as  that  contended  for  by 
the  counsel  for  the  appellants;  nor  can  it 
be  admitted  on  principle  The  whole  of 
the  doctrine  on  this  subject,  is  simply  this: 
that,  where  the  witnesses  do  not  prove  the 
factum  of  signing,  by  having  actually  seen 
the  testator  sign,  they  must  prove  that  he 
recognised  the  signature.  But,  what  shall 
amount  to  proof  of  such  recognition,  is  to 
be  determinied  by  the  general  principles  of 
evidence.  Why  is  proof  of  the  testator's 
express  acknowledgment  or  declaration, 
that  the  signature  is  his,  held  to  be  suffi- 
cient? Because,  such  proof,  by  the  sub- 
scribing witnesses,  is,  in  the  absence  of 
other  testimony,  deemed  and  taken  to  be 
evidence  of  the  signing  by  the  testator, 
equivalent  to  proof  by  them  that  they  saw 
him  sign.  •  And,  when  a  man,  holding  in 
his  hands,  or  pointing  to,  a  paper  writing 
lying  before  him,  and  having  his  name  pre- 
viously signed  to  it,  says  to  the  witnesses, 
"this  is  my  will,"  such  declaration  refers 
not  merely  to  the  writing  above  the 
name,   but   to    the    name   also  ;    and, 

474  *therefore,    is    as    much    evidence    of 
the  signing  by  the  testator,  as  if  he 

had  acknowledged  the  signature  in  terms. 
Indeed,  if  there  be  any  difference,  I  think 


<h)  1  Ves.  Jr.  p.  11. 

a)  Pa.  227. 

(j)  1  Ves.  and  Beames,  p.  864. 


185 


I  RAND. 


Virginia  Rbports,  Annotatbd. 


475-477 


the  difference  is  in  favor  of  the  acknowledg- 
ment that  it  is  his  will;  for,  that  is  not 
merely  evidence  of  the  signing,  but  is  an 
effectual  publication  of  it  as  his  will. 

But,  although  I  cannot  assent  to  the 
distinction  contended  for  by  the  counsel 
for  the  appellants,  I  am  yet  of  opinion, 
that  this  will  has  not  been  executed  accord- 
ing to  the  statute. 

The  statute  requires  a  will  to  be  signed, 
wMiich  it  permits  to  be  done,  either  by  the 
testator  himself,  or  by  some  other  person 
for  him;  but,  if  the  signing  be,  not  by  the 
testator  himself,  but  by  some  other  person, 
it  must  be  done  in  the  presence  of  the  testa- 
tor, and  by  his  direction;  which  facts  must 
be  proved  by  two  witnesses,  subscribing 
their  names  in  his  presence.  No  defect  in 
their  testimony  can  be  supplied  aliunde. 
They  must  prove  every  thing,  or  the  will 
falls.  Moreover,  each  witness  is  to  prove 
all  that  is  necessary  to  the*  execution  of  the 
will.  No  deficiency  in  the  testimony  of 
either  subscribing  witness,  can  be  supplied 
by  the  full  testimony  of  the  other..  Each 
must,  therefore,  prove  the  signing  by  the 
testator;  or,  if  it  shall  appear,  that  the 
signing  was  not  by  him,  but  by  some  other 
person,  each  witness  must  prove  it  to  have 
been  done  in  the  presence  of  the  testator, 
and  by  his  direction.  In  other  words,  each 
witness  must  prove  every  thing  which  it 
would  be  necessary  for  bim  to  prove,  if 
the  law  required  one  witness  only. 

Let  us  apply  these  principles  to  the  testi- 
mony of  the  subscribing  witnesses  to  this 
will.  ^ 

Scrimger,  the  first  witness,  proves,  that 
Corbin  signed  the  name  of  the  testator  in 
his  presence,  and  by  his  direction.  His 
testimony,  therefore,  is  full  and  sufficient. 

But,  how  stands  the  case  as  to  David 
Barrick,  the  other  witness?  The  verdict, 
as  relates  to  his  testimony,  is  as  follows: 
that  the  said  David  Barrick,  having 
475  been  sent  *for,  "went  to  the  house  of 
James  B.  Burwell  on  the  morning 
of  the  4th  of  September,  1811,  and  found 
the  said  James  B.  Burwell  sitting  on  the 
bed  with  the  said  paper  writing  in  his 
hand,"  (meaning  the  paper  writing  pre- 
viously attested  by  Scrimger,)  "when  the 
said  James  B.  Burwell  asked  him  to  sign 
that  paper,  and  the  said  David  Barrick 
thereupon  signed  his  name  to  the  said  paper 
writing,  as  a  witness,  in  the  presence  of  the 
said  James  B.  Burwell;  that  the  said  Bar- 
rick then  asked  the  said  Burwell  what  it 
was  that  he  had  signed,  and  the  said  Bur- 
well replied,  it  is  my  will,  but  you  need 
not  make  a  talk  about  it.  it  is  time 
enough."  And  the  jury  then  go  on  to  say, 
that  the  said  paper  writing  so  attested  or 
signed  by  Scrimger  and  Barrick,  is  the 
same  which  was  admitted  to  record  in  the 
county  court  of  Richmond  on  the  4th  day 
of  November,  1811,  which  is  referred  to  in 
the  proceedings  and  issue  in  this  cause,  and 
that  Burwell  was,  at  the  time  of  the  attesta- 
tion of  the  said  paper  writing  by  the  said 
Scrimger  and  Barrick,  of  sound  mind  and 
disposing  memory. 

The  substance  of  Barrick's  testimony  is. 
that  at  the  request  and  in  the  presence  of 


Burwell,  he  subscribed  his  name  as  a  wit- 
ness to  the  will,  and  htard  Burwell  ac- 
knowledge it  to  be  his  will.  It  becomes 
important  to  determine  with  precision,  what 
is  proved  by  this  testimony.  And  here  I 
will  remark,  that  what  shall,  or  shall  not 
be  a  will,  depends  on  the  law,  and  not  on 
the  opinion,  the  wishes,  or  acknowledgment 
of  the  person  making  it.  His  acknowledg- 
ment does  not  prove  it  to  be  a  will.  If  it 
did,  it  might  prove  a  writing  not  signed, 
to  be  his  will;  or,  it  might  prove  a  writing 
to  be  a  will,  which,  although  signed  by  the 
testator  and  attested  by  witnesses,  was  not 
subscribed  by  the  witnesses  in  the  presence 
of  the  testator.  It  is  the  province  of  testi- 
mony to  establish  facts  only  ;  the  law 
arising  from  facts,  thus  established,  belongs 
to  another  department.  I  readily  admit, 
that  in  many  cases,  proof  of  the  acknowl- 
edgment  of   a   thing,   is   received   as 

476  proof  of  the  *thing  itself.     Thus,  if 
a    man    acknowledges    his    signature 

to  a  promissory  note,  proof  of  that  ac- 
knowledgment is  deemed  proof  of  the  sig- 
nature itself;  as  much  so  as  if  the  witness 
had  seen  him  sign.  And  it  is  clear,  that 
the  same  principle  applies  to  wills.  But, 
this  is  as  to  facts  only.  The  acknowledg- 
ment proved  by  Barrick,  "it  is  my  will," 
must,  therefore,  be  restricted  to  a  recogni- 
tion of  the  signature;  and,  in  considering 
what  such  recognition  proves,  we  must  view 
it  alone,  unconnected  with  and  unsupported 
by  the  testimony  of  other  witnesses.  Thus 
considered,  what  does  it  prove?  Nothing 
more  than  that  the  will  was  signed  by 
Burwell  himself;  or  that  it  was  signed  by 
some  other  person  for  him,  whose  act  he 
thus  recognises  and  makes  his  own.  These 
two  facts,  a  signing  by  Burwell  himself, 
and  a  signing  by  some  other  person  for 
him,  are  so  different  in  their  nature,  that 
the  same  acknowledgment  cannot  prove 
them  both,  as  applies  to  the  same  will.  It 
can  prove  only  one  of  them.  My  opinion 
is,  that  the  acknowledgment  proved  by 
Barrick,  naturally  refers  to,  and  proves  a 
signing  by  Burwell  himself;  and  that  it 
proves  that,  as  effectually  as  if  the  witness 
had  seen  him  sign.  Barrick's  testimony 
then,  regarded  as  a  single  witness  to  a 
signing  by  the  testator,  is  full  and  suffi- 
cient; and  if  Scrimger's  testimony  had  been 
the  same  with  Barrick's,  the  will  must  have 
been  e.stablished.  But  as  the  case  is,  here 
is  one  witness  proving  a  signing  by  the 
testator,  and  another  proving  a  signing  by 
some  other  person:  and  thus  the  requisites 
of  the  law,  two  witnesses  to  the  same  facts, 
are  wanting,  and  of  course  the  will  cannot 
stand. 

Admit,  however,  that  the  acknowledg- 
ment, "it  is  my  will,"  refers  to  and  proves 
a  signing  not  by  the  testator,  but  by  some 
other  person,  whose  act  is  thus  recognised, 
it  surely  can  go  no  farther.  It  cannot  be 
admitted  to  prove  that  such  signing  was 
in  the  presence  and  by  the  direction  of  the 
testator.  These  facts  are  distinct  from, 
and  additional  to,  the  mere  recogni- 

477  tion  of  the  signature;  for,*a  man  may 
recognise  a  signature  by  some  other 

person,  which  was  made,  neither  in  his  pres- 
ence, nor  by  his  direction.     The  testimony 
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of  Barrick,  therefore,  if  relied  on  to  prove 
a  signing  by  Burwell,  but  not  by  Corbin,  is 
deficient  in  not  proving  that  it  was  thus 
signed  in  the  presence,  and  by  the  direction 
of  Burwell.  As  Lord  Hardwicke  said,(k) 
requiring  a  will  to  be  signed,  means  that 
some  evidence  shall  arise  from  the  hand- 
writing. It  was  intended  as  a  guard  against 
fraud  and  imposition;  and  so  great  is  the 
importance  attached  to  it  by  our  statute, 
that  where  a  will  is  not  only  signed  by  the 
testator,  but  wholly  written  by  him,  it 
dispenses  with  the  attestation  of  subscrib- 
ing witnesses  altogether.  If  the  will  be 
not  signed  by  the  testator,  but  by  some 
other  person,  it  then  substitutes  another 
guard,  in  lieu  thereof;  it  requires  the 
signing  to  be  in  the  presence  and  by  the 
direction  of  the  testator;  which  facts  are 
to  be  proved  by  two  witnesses.  There  be- 
ing in  this  case,  only  one  witness  (Scrim- 


(k)  SVe8ey.460. 


ger,)    to    these    facts,   the    will    cannot   be 
established. 

I  would  not  wish  it  to  be  understood  as 
my  opinion,  that  where  a  will  is  not  signed 
by  the  testator,  but  by  some  other  person, 
in  his  presence  and  by  his  direction,  that 
the  witnesses  must  hear  the  direction,  and 
see  the  signing.  My  opinion  is,  that  any 
other  equivalent  proof  will  be  received; 
and  I  see  no  reason  for  excluding  from 
such  a  case,  the  principle  heretofore  men- 
tioned, that  proof  of  the  acknowledgment 
of  a  thing  is  equivalent  to  proof  of  the 
thing  itself.  If,  therefore,  it  should  be 
proved  by  two  witnesses,  that  a  man  had 
acknowledged  the  signature  to  his  will,  as 
having  been  made  by  some  other  person, 
in  his  presence  and  by  his  direction,  and 
had  requested  the  witnesses  to  attest  it 
as  his  will,  who  subscribed  their  names 
accordingly,  I  should  have  no  hesitation, 
as  at  present  advised,  to  pronounce  it  a 
will  duly  executed  according  to  the  statute. 
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Pickett,  &c.  V.  Stewart  and  at. 

April.  1819. 

(Decided  April  18th,  1810,  and  referred  to  by  Judgb 
COALTKB,  in  the  case  of  Miller's  executors  v. 
Rice  and  others.    Ante,  p.  447.) 
EqnltsNe    Reltof  —  Judgmeat  agaliMt    Bxacutor.*— 
Where  a  iadgment  has  been  obtained  against  an 
executor,  who.  from  the  perplexed  state  of  the 
aasetB.  and  other  canses.  was  anable  to  plead  at 
law.  a  coort  of  equity  will  afford  relief. 

This  was  a  suit  brought  in  the  Richmond 
chancery  court,  by  Pickett,  Pollard,  John- 
S'ton  and  Sheppard,  administrators  of  John 
Pendleton,  deceased. 

The  bill  states,  that  Pendleton  died  in- 
testate in  the  year  1806,  very  much  in- 
volved in  debt:  that,  among  the  creditors 
were  Pickett,  Pollard  and  Johnston,  (the 
complainants,)  whose  claim  was  founded 
on  a  specialty:  that,  after  they  had  ex- 
amined the  affairs  of  the  estate,  they 
found  them  involved  in  the  greatest  diffi- 
culties and  uncertainty:  for,  although  the 
said  Pendleton  had  been  engaged  in  busi- 
ness of  various  sorts,  and  had  been  the 
executor  or  administrator  of  various  per- 
sons, it  did  not  appear  that  he  had  kept  a 
book  of  accounts,  for  thirty  years:  that, 
soon  after  the  qualification  of  the 
•179  complainants,  many  suits  *were 
brought  against  them,  as  administra- 
tors, by  the  creditors,  in  different  courts; 
some  of  which  were  founded  on  specialties, 
and  others  on  simple  contracts:  that, 
among  others,  Norman  Stewart,  as  as- 
signee of  Neil  McCoull,  brought  a  suit  on 
a  specialty,  and  recovered  a  judgment 
against  them  in  November,  1807,  for  the 
sum  of  1361.  17s.,  to  be  discharged  by  the 
payment  of  681.  8s.  6d.,  with  interest  from 
the  first  day  of  September,  1806.    The  com- 


*SeeinonoffraDhicfM>^«  on  "Executors  and  Admln- 
utrators"  appended  to  Rosser  y.  Depriest,  5  Gratt  8. 


plainants  aver,  that  they  never  had,  at  any 
time,  any  assets  in  their  hands,  out  of  which 
they  could  properly  have  paid  the  said 
debt:  that,  no  plea  of  "fully  administered," 
was  put  in  by  them,  to  the  said  suit,  for 
the  following  reasons:  Nearly  the  whole  of 
the  said  Pendleton's  real  and  personal  es- 
tate, had  been  conveyed  to  different  per- 
sons, to  satisfy  debts  due  from  him.  It 
was  some  time  after  the  qualification 
of  the  administrators,  before  the  sales 
took  place,  for  the  purpose  of  satisfy- 
ing the  specific  liens  on  the  said  property, 
and  after  that,  some  time  elapsed  before 
the  accounts  could  be  completely  liqui- 
dated. The  administrators  could  not,  with 
any  degree  of  certainty,  ascertain,  what 
amount  would  remain  to  pay  other  debts, 
after  satisfying  the  specific  liens;  and  they 
could  not,  with  any  certainty,  ascertain 
what  debts  would  be  recovered  from 
others,  on  account  of  the  said  Pendleton, 
as  his  accounts  were  very  uncertain,  and 
found  on  loose  slips  of  paper  only.  They 
then  enter  into  a  detailed  account  of  the 
state  of  the  assets,  to  confirm  the  foregoing 
statement.  They  allege,  that  they  could 
not  have  put  in  the  plea  of  "fully  adminis- 
tered" to  the  suit  brought  by  Stewart,  even 
as  to  those  assets,  which  had  come  to  their 
hands;  because,  there  were  several  judg- 
ments obtained  against  the  said  Pendleton 
in  his  life-time,  remaining  unsatisfied,  and 
some  of  them  uncertain  as  to  what  was 
due,  as  accounts  of  payments  made  by 
him  in  his  life-time  were  to  be  made  up, 
in  which,  there  was  considerable  difficulty, 
in    consequence    of   the    uncertainty   of   his 

memorandums.  They  then  enumer- 
480       ate  the  claims,  *which  will  attach  to 

the  estate  of  the  said  Pendleton,  on 
account  of  his  administration  on  several 
estates,  which  had  been  committed  to  him 
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in  his  life-time,  and  which  were  in  a  course 
of  legal  adjudication,  the  issue  of  which 
was  uncertain;  but  which  were  afterwards 
decided  against  the  administrators.  They 
further  allege,  that  their  counsel  in  the  case 
of  Stewart,  after  putting  in  the  plea  of 
"payment  by  the  intestate,"  when  the  cause 
was  about  coming  on  for  trial,  informed 
them  that  he  could  not  put  in  the  plea  of 
"fully  administered,"  while  the  affairs  of 
the  said  estate  were  in  that  uncertain  con- 
dition; and  advised  them,  that  they  would 
be  protected  by  the  act  of  assembly,  passed 
on  the  13th  day  of  January,  1807,  "concern- 
ing the  abatement  of  suits,  and  executors 
and  administrators."  Under  these  circum- 
stances the  judgment  aforesaid  of  the  said 
Stewart,  was  rendered.  On  that  judgment 
a  writ  of  fieri  facias  was  issued,  and  the 
administrators  have  paid  the  costs  of  the 
suit;  but  the  debt  itself  and  interest,  they 
could  not  pay,  for  want  of  assets.  The 
said  Norman  Stewart,  assignee  of  Neil 
McCoull,  has  since  brought  suit  for  the 
same  debt  against  the  complainants,  upon 
a  charge  of  a  devastavit,  and  they  were 
ruled  into  a  trial  in  the  absence  of  the 
counsel,  who  had  attended  to  the  greater 
part  of  the  business,  notwithstanding  a 
motion  for  a  continuance  on  this  ground; 
and  a  judgment  was  recovered  against  the 
complainants,  for  the  amount  of  the  said 
debt,  with  interest  and  costs.  On  this  judg- 
ment an  execution  issued,  which  was 
levied  on  the  property  of  the  complainants, 
and  they  gave  a  forthcoming  bond.  They 
aver,  that  they  have  not  any  assets  in  their 
hands,  out  of  which  the  said  debt  can  be 
paid.  They  therefore  pray,  that  the  said 
judgment  may  be  injoined,  until  the  sub- 
ject can  be  investigated  in  a  court  of 
equity. 

The  court  of  chancery  awarded  the  in- 
junction. 

Norman  Stuart  answered,  that  the  judg- 
ment mentioned  by  the  complainants  to 
have  been  obtained  against  them 
481  *as  administrators  of  John  Pendle- 
ton, deceased,  by  the  respondent  as 
assignee  of  Neil  McCoull,  had  been  trans- 
ferred to  the  said  McCoull,  for  a  valuable 
consideration.  He  disclaimed  all  knowl- 
edge or  concern  about  the  matters  in  dis- 
pute. 

Neil  McCoull  states  in  his  answer,  that 
the  complainants  might  have  had  relief  at 
law;  that  if  the  estate  of  the  complainants* 
intestate  had  been  as  much  involved  as 
they  represent,  that  circumstance  might 
have  been  urged  to  the  court  as  a  reason 
for  a  continuance  of  the  original  suit;  and 
if  a  motion  to  that  effect  had  been  made 
and  overruled,  they  might  have  had  relief 
in  a  superior  court,  or  at  least  in  a  court 
of  equity  ;  or,  if  the  complainants  had 
shewn  the  difficulties  and  embarrassments 
mentioned  in  their  bill,  and  that  they  had 
no  assets,  as  they  affirm,  during  the  pend- 
ency of  the  said  action  against  them,  they 
might  have  applied  to  a  court  of  equity  to 
restrain  proceedings  at  law,  until  they 
might  have  had   a  reasonable  time  to  ex- 


amine the  situation  of  their  intestate's 
affairs;  or  might  have  compelled  the  plain- 
tiff in  that  action,  to  take  a  judgment  when 
assets;  and  thus  have  thrown  the  burthen 
of  proof  upon  him,  to  shew  at  any  future 
time,  that  assets  had  come  to  the  hands 
of  the  administrators,  sufficient  to  discharge 
the  judgment.  But,  instead  of  this,  they 
thought  proper  to  rely  on  the  plea  of  pay- 
ment, and  on  this  plea,  judgment  was  ren- 
dered against  them.  If  the  complainants 
had  no  notice  at  the  time  the  original  judg- 
ment was  recovered  against  them  by 
Stewart,  assignee,  &c.,  of  the  existence  of 
claims  of  superior  dignity,  sufficient  to 
consume  the  assets,  they  were  bound  to 
discfiarge  the  said  judgment,  and  plead  the 
same  in  bar,  to  suits  subsequently  insti- 
tuted. If  they  had  notice  prior  to  that 
judgment,  (which  they  do  not  pretend,) 
they  ought  to  have  pleaded  those  claims 
in  bar,  shewn  that  they  were  sufficient  to 
swallow  up  the  assets,  and  have  given  a 
judgment  when  assets.  The  defendant  con- 
tendsj  that  the  original  judgment  recov- 
ered against  the  complainants,  upon 
482  *the  plea  of  payment,  is  proof  of 
assets  in  their  hands,  sufficient  to 
discharge  the  same;  and  the  return  on  the 
execution,  "no  effects,"  is  conclusive  evi- 
dence of  waste.  But,  it  is  too  late,  after  a 
judgment  has  been  obtained  against  them 
on  a  plea  of  no  waste,  to  rely  on  such 
grounds  for  relief. 

As  to  the  pretence  that  the  complainants 
were  improperly  ruled  into  a  trial  in  the 
absence  of  their  counsel,  it  was  competent 
to  a  superior  court  of  law  to  correct  the 
error.  But  the  fact  is,  that  they  had  coun- 
sel present  in  court,  who  had  been  long 
retained  in  the  cause,  and  every  way  qual- 
ified to  defend  them. 

On  motion,  the  injunction  was  dissolved; 
and  afterwards  a  motion  to  reinstate  the 
injunction  was  rejected. 

From  this  order  of  dissolution,  an  appeal 
was  obtained  on  petition. 

April  13.— JUDGE  ROANE,  delivered 
the  opinion  of  the  court: 

The  court  is  of  opinion,  that  owing  to 
the  peculiar  and  perplexed  state  of  the 
assets  in  this  case,  making  it  difficult,  if  < 
not  impracticable,  for  the  appellants  to 
have  pleaded  in  relation  to  them  at  law; 
and  owing  also  to  the  absence  of  the  prin- 
cipal counsel  of  the  appellants,  and  the 
withdrawal  of  the  other  at  the  trial  in  the 
second  action,  whereby  the  appellants  were 
wholly  undefended,  and  a  verdict  perhaps 
contrary  to  justice,  obtained  against  them, 
without  any  negligence  or  default  on  their 
part,  the  order  aforesaid  is  erroneous ; 
therefore,  it  is  decreed  and  ordered,  that 
the  same  be  reversed  and  annulled,  and  that 
the  appellees  do  pay,  &c. 

And  it  is  ordered  that  the  injunction 
awarded  the  appellants,  and  dissolved  by 
the  order  aforesaid,  be  reinstated,  and  the 
cause  be  remanded  to  the  said  court  of 
chancery,  to  have  an  account  of  the  assets 
taken,  if  required,  in  order  to  a  final 
decree. 
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ACT  OF  ASSEMBLY. 
1.  How  a  manuscript  copy  of  an  act  of 
assembly  must  be  authenticated.     See  Bill 
of  Exceptions,  No.  1. 

ADMINISTRATION. 

1.  Where  a  testator  leaves  two  wills,  one 
in  Virginia,  and  the  other  in  England,  the 
English  will  being  the  last  in  date;  and  his 
executor  takes  out  letters  of  administration 
on  the  posterior  will,  in  England;  this  does 
not  ipso  facto  repeal  letters  of  administra- 
tion which  have  been  granted  in  Virginia, 
on  the  first  will;  but  the  English  executor 
must  first  qualify  by  giving  bond  and  secu- 
rity as  the  law  directs.  Burnley's  adminis- 
trator V.  Duke  and  others,  18. 

2.  Quaere.  What  effect  the  recording  in 
Virginia,  of  the  exemplification  of  a  will, 
and  the  probat  thereof,  in  the  prerogative 
court  of  the  Archbishop  of  Canterbury, 
would  have  in  Virginia.    Ibid. 

3.  What  acts  will  amount  to  a  virtual 
renunciation  of  an  executorship.    Ibid. 

AD  QUOD  DAMNUM. 
1.  On  the  trial  of  a  writ  of  ad  quod^  dam- 
num to  cut  a  mill,  dam,  one  of  the  jurors 
who  signed  the  inquisition,  gave  evidence, 
that  the  sheriff  who  took  the  inquisition, 
declared,  in  the  presence  of  himself  and 
another  juror,  that  the  defendant  had  con- 
sented to  the  erection  of  a  mill-dam;  in 
consequence  of  which,  he  (the  juror)  had 
agreed  to  sign  the  inquisition;  this  will  not 
be  a  sufficient  reason  for  quashing  the 
inquisition.  HarweU  v.  Bennett  and  Walk- 
er, 282. 

ADVERSE  POSSESSION. 
1.  Quaere.    What  shall  be  considered  an 
adverse  possession.    Robert's  administrator 
V.  Cocke,  executor,  &c.,  121. 

ALIEN  ENEMY. 

1.  In  a  plea  of  alien  enemy,  it  is  necessary 
for  the  defendant  to  negative  or  affirm  all 
the  facts,  that  arc  required  to  bar  the 
plaintiffs  action. 

Therefore,  he  must  not  only  state  in 
such  a  plea,  that  the  plaintiff  was  an  alien 
enemy,  but  also  that  he  had  not  the  license 
of  the  government  to  remain  in  the  coun- 
try.   Bagwell  V,  Babe,  272. 

2.  What  is  further  necessary  to  be  al- 
leged, during  the  war  of  1812.     Ibid. 

APPEAL. 

1.  See  Clerical  Error,  No.  1. 

2.  See  Injunction,  No.  1. 

3.  Sec  Executor,  No.  1. 

4.  The  chancellor  may  grant  an  appeal 
from  his  own  decree  during  the  term,  with 
an  allowance  of  time  to  the  appellant,  to 
give  security  after  the  expiration  of  the 
term.    Stealy  v,  Jackson,  413. 

5.  Sec  Injunction,  No.  2. 


484  ♦APPOINTMENT. 

1.  See  Marriage  Contract,  No.  1. 

ATTACHMENT. 

1.  Where  an  injunction  has  been  awarded 
by  a  judge  of  the  court  of  appeals,  the 
chancellor  ought  to  restrain  any  disobedi- 
ence of  that  order,  by  attachment  or  other 
proper  process.  Toll-bridge  v.  Free- 
bridge,  206. 

2.  An  attachment  for  contempt  in  disobe- 
dience of  a  decree  of  the  chancery  court, 
will  only  lie  for  disobedience  of  what  is 
decreed,  not  for  what  may  be  decreed. 
Taliaferro  v.  Horde's  administrator,  242. 

ATTORNEY. 
1.  See  Limitations,  No.  1. 

AUCTION. 
1.  Sec  Vendor  and  Vendee,  No.  2. 

AWARD. 

1.  Where  a  particular  day  is  appointed 
for  making  an  award,  and  in  case  of  dis- 
agreement, an  umpire  is  to  be  chosen;  the 
umpire  is  chosen  and  makes  his  umpirage, 
before  the  day  fixed  for  making  the  award; 
such  umpirage  will  be  good.  Richards  v. 
Brockenbrough,  449. 

2.  An  award  which  inaccurately  requires 
the  surety  in  the  arbitration  bond,  to  pay 
money  as  well  as  the  principal,'  will  never- 
theless be  sustained.  Such  a  clause  will 
onUr  be  regarded  as  surplusage.  Ibid. 

Every  thing  is  to  be  presumed  in  favor 
of  an  award.    Ibid. 

BAILMENT. 
1.  Where  wheat  is  delivered  at  a  mill  to 
be  ground,  and  the  mill  is  consumed  by 
accidental  fire;  under  what  circumstances 
it  shall  be  considered  as  a  bailment. 
Slaughter  v.  Green,  3. 

BANKS,  (unchartered.) 
1.  No  action  brought  by  an  unchartered 
bank,    on    a    bond    given    for    bank    notes 
emitted  by  the  said  bank,  can  be  sustained. 
Wilson  V.  Spencer,  &c.,  76. 

BASTARD. 

1.  On  an  appeal  from  an  order  of  a 
county  court,  providing  for  the  support  of 
a  bastard  child,  it  is  error  for  the  appellate 
court  to  receive  new  evidence  of  the  fact, 
which  was  not  before  the  county  court. 
Howard  v.  Overseers  of  poor,  &c.,  464. 

2.  When  a  charge  is  made  before  a  magis- 
trate, by  the  mother  of  a  bastard  child,  the 
charge  ought  to  be  taken  down  in  writing, 
under  the  act  of  assembly.     Ibid. 

BILL  OF  EXCEPTIONS. 
1.    A   bill    of   exceptions,    stating   that    a 
manuscript  "purporting  to  be  a  copy  of  an 
act  of  the  General  Assembly,  &c.,"  is  too 
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imperfect  to  enable  the  court  to  pronounce 
any  opinion  thereon,  it  not  being  stated 
that  the  said  copy  was  authenticated,  and 
the  manuscript  not  being  set  out  in  the 
bill  of  exceptions.     Hairston  v.  Cole,  461. 

2.  Where  a  bill  of  exceptions,  states  a 
case  imperfectly,  the  cause  will  be  re- 
manded for  a  new  trial.     Ibid. 

CAVEAT. 

1.  Where  a  party  applies  to  a  court  of 
chancery,  to  prevent  the  issuing  of  a  patent, 
or  an  assignment  of  a  survey,  and  alleges 
fraud  by  the  defendant  in  forging  an  agree- 
ment between  him  and  the  complainant, 
the  court  of  chancery  has  jurisdiction,  with- 
out the  party's  resorting  to  a  caveat  in  the 
first  instance.     Lyne  v,  Jackson,  &c.,  114. 

2.  During  the  pendency  of  such  a  suit,  no 

f>erson  can  obtain  a  patent  for  the  same 
and,  under  a  treasury  warrant,  located 
since  the  institution  of  the  suit;  but  he 
will  be  regarded  as  a  purchaser  with  no- 
tice.    Ibid. 

CLERICAL  ERROR. 
1.  Where  an  error  is  committed  in  enter- 
ing up  a  judgment,  as  to  the  rate  of  inter- 
est, the  error  is  not  merely  clerical,  but 
one  which  can  only  be  rectified  by  an 
appellate  court.    Bent  v.  Patten,  &c.,  25. 

CONDITIONAL  SALE. 
1.  What  shall  be  considered  a  conditional 
sale  of  a  slave?    Roberts's  administrator  v, 
Cocke,  executor,  &c.,  121. 

CONSIDERATION. 
1.  A  wife  parting  with  her  dower  right  in 
real  property,  forms  a  sufficient  considera- 
tion for  a  subsequent  deed,  conveying 
other  property  for  her  benefit.  Harvey, 
&c.  V,  Alexander,  &c.,  210. 

2.  Although  personal  property,  ac- 
485  quired  by  *marriage,  cannot  be  con- 
sidered a  valuable  consideration,  to 
support  a  subsequent  deed  for  the  benefit 
of  the  wife;  yet  it  is  a  meritorious  consid- 
eration, and  the  deed  will  be  supported  or 
set  aside,  according  to  circumstances. 
Ibid. 

3.  See  Deed,  No.  1. 

CONTRIBUTION. 
1.  In  what  cases  contribution  may  be 
claimed  by  one  inspector  of  tobacco, 
against  his  co-inspector,  for  the  amount  of 
a  judgment  had  against  the  former,  for  fail- 
ing to  deliver  tobacco,  when  legally  de- 
manded. Thweatt's  administrator  v,  Jones, 
administrator,  &c.,  328. 

DECREE. 

1.  It  is  error  in  the  chancellor  to  refuse 
an  application  to  open  an  interlocutory  de- 
cree, founded  upon  affidavits  of  a  discovery 
of  important  matter  since  such  decree  was 
rendered.  Roberts's  administrator  v.  Cocke, 
executor,  &c.,  121. 

2.  Where  an  appeal  is  taken  from  an  in- 
terlocutory decree  of  a  county  court  to  the 
court  of  chancery,  and  that  court  affirms 
the  decree,  and  an  appeal  is  taken  to  the 
court  of  appeals;  the  decree  of  the  court 
of   chancery    will    be    considered    as   inter- 


locutory. Fretwell  v.  Wayt  and  Winn,  415. 
3.  Where  a  decree  is  made  as  to  one  of 
several  defendants,  whose  interests  are  not 
at  all  connected  with  each  other,  with  a 
direction  for  the  payment  of  costs  as  to 
that  defendant,  such  decree  is  final  as  to 
him,  although  the  cause  may  be  still  pend- 
ing in  the  court,  as  to  the  rest.  Royall's 
administrators  v.  Johnson  and  al.,  421. 

DEED.  I 

1.  Where  a  deed  is  made  in  consideration 
of  "natural  love  and  affection"  and  of  "one 
dollar,"  parol  proof  may  be  admitted  of 
other  valuable  considerations.  Harvey,  &c. 
V,  Alexander,  &c.,  219. 

2.  Wh'ere  land  is  conveyed,  bounded  by 
a  water-course  not  navigable,  such  convey- 
ance carries  with  it  the  title  to  a  moiety 
of  the  bed  of  the  water-course.  Hayes's 
executor  and  others  v.  Bowman,  417. 

DEMURRER. 
1.  It  is  error  to  reply  and  demur  to  the 
same  plea.     Lang  v.  Lewis's  administrator, 
277. 

DEPOSITIONS. 

1.  Depositions  ought  not  to  be  admitted 
in  a  suit  at  law,  unless  it  appears  by  the 
record,  in  what  suit  and  by  what  authority 
they  were  taken,  and  that  the  witness  could 
not  attend  at  the  trial.  Butts  v.  Blunt  and 
al.,  255. 

2.  When  a  deposition  is  introduced  on  a 
trial  at  law,  regularly  taken  under  a  com- 
mission, and  an  objection  is  made  to  some 
of  the  questions  as  leading  questions,  the 
court  cannot  suppress  the  improper  ques- 
tions and  answers,  after  the  jury  is  sworn; 
but  the  objection  should  be  made  to  the 
court  before  the  jury  is  sworn,  and  the 
improper  questions  and  answers  sup- 
pressed.   Jones  V.  Lucas,  268. 

DOWER. 

1.  See  Consideration,  No.  1. 

2.  See  Waste,  No.  1. 

3.  A  widow  is  not  entitled  to  dower  of 
real  estate,  which  had  been  mortgaged  by 
her  husband,  before  the  marriage.  Heth 
V.  Cocke  and  wife,  344. 

The  only  claim  of  the  widow  in' such 
case,  is  to  dower  in  the  equity  of  redemp- 
tion.    Ibid. 

4.  Quaere,  whether  a  widow  does  not  for- 
feit her  right  to  dower,  by  standing  by 
and  seeing  the  land  sold  to  an  innocent 
purchaser,  without  giving  notice  of  her 
title? 

EJECTMENT. 

1.  Where  the  lessor  is  a  fictitious  person 
instead  of  the  lessee,  evidence  on  the  part 
of  the  plaintiff,  not  going  to  shew  a  title 
in  the  lessor,  ought  to  be  excluded.  Butts 
V.  Blunt  and  others,  255. 

2.  Although  the  act  of  jeofails  cures  any 
objection  of  form  or  substance  to  the  decla- 
ration in  ejectment,  after  issue  joined,  yet 
it  does  not  dispense  with  the  rule  that 
the  evidence  must  be  relevant  to  the  issue. 
Ibid. 

EMANCIPATION. 
1.    A    slave   removing   from   Virginia  to 
Ohio,  with  the  consent  of  his  master,  for  a 
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mere  transitory  purpose,  and  with  the 
animus  revertendi,  does  not  thereby  acquire 
a  right  to  freedom  in  Virginia.  Lewis  v. 
Fullerton,  15. 

2.  A  judgment  on  a  haT)eas  corpus  in 
Ohio,  in  favor  of  the  slave,  does  not  estab- 
lish his  right  to  freedom.     Ibid. 

3.  A  deed  of  emancipation,  executed  in 

Ohio,   but   having  reference   to   Vir- 
4*^6     ginia,  *will  be  void,  unless  it  is  re- 
corded   according    to    the    laws    of 
Virginia.    Ibid. 

EQUITY. 

1.  See  Vendor  and  Vendee,  No   1. 

2.  Where  land  is  sold  with  general  war- 
ranty, and  a  deed  of  trust  given  on  the 
land  itself  to  secure  the  payment  of  the 
purchase  money,  if  an  adverse  claim  to 
the  land  is  afterwards  discovered,  a  court 
of  equity  will  injoin  the  sale  under  the 
deed  of  trust,  until  such  adverse  claim  is 
regularly  decided.  Gay  v.  Hancock  and 
others,  72. 

3.  A  court  of  equity,  as  well  as  a  court  of 
law,  will  interfere  to  prohibit  the  effect  of 
contracts,  made  in  violation  of  laws  en- 
acted for  the  public  good.  Wilson  v. 
Spencer,  &c.,  76. 

4.  The  principle  in  pari  delicto,  &c.  does 
not  apply  to  cases  in  which  the  act  com- 
plained of,  is  interdicted  by  the  positive 
provisions  of  a  statute.     Ibid. 

These  principles  apply,  as  well  to  con- 
tracts prohibited  under  penalties,  as  to 
those  expressly  declared  void  by  statute. 
Ibid. 

5.  See  Caveat. 

6.  In  a  suit  in  chancery,  where  fraud  is 
not  put  in  issue  by  the  pleadings,  it  cannot 
be  introduced  by  the  depositions.  Knibb's 
executor  v.  Dixon's  executor,  249. 

7.  On  a  question  whether  an  absolute 
bill  of  sale  was  intended  only  as  a  security, 
the  evidence  being  contradictory,  a  court 
'>f  chancery  ought  to  direct  an  issue  to  try 
that  point.     Ibid. 

8.  In  equity,  it  is  competent  for  a  creditor 
to  prove  that  his  claim  was  due  from  a 
partnership,  although  he  may  have  taken 
a  note  from  one  of  the  partners,  in  his 
individual  name.  Williams  v,  Donaghe's 
executor,  300. 

9.  A  suit  in  equity  may  be  maintained 
against  a  partnership,  if  one  of  the  partners 
resides  out  of  the  state,  although  the  reme- 
dy would  have  been  at  law,  if  they  had 
both  been  residents  of  this  state.    Ibid. 

10.  Where  an  exception  to  a  commission- 
er's report  is  correctly  sustained  by  the 
court,  upon  the  evidence  produced,  yet  if 
there  is  good  reason  to  believe  that  other 
evidence  might  ,be  produced,  to  give  the 
case  a  different  result,  and  that  such  evi- 
dence has  been  withheld,  in  consequence 
of  the  commissioner's  having  allowed  the 
Item,  the  court  of  chancery  ought  not  to 
pronounce  a  final  decree,  but  to  re-commit 
the  account  for  further  evidence  and  in- 
quiry. 

11.  Land  directed  to  be  sold,  is  considered 
as  money,  unless  an  election  be  made  to 
^l^e  it  as  land,  by  some  person  having  a 
right  to  elect.  Tazewell  and  others  v. 
Smith's  administrator,  313. 


12.  A  court  of  equity  has  jurisdiction  for 
the  recovery  of  slaves  wherever  a  discovery 
is  sought  of  the  increase  of  female  slaves, 
after  a  considerable  lapse  of  time,  and  an 
account  of  hires  and  profits  of  a  stock  of 
slaves,  where  some  of  them  may  have  been 
young  and  chargeable.  Gregory's  adminis- 
trator V.  Marks's  administrator,  355. 

13.  Where  a  dispute  exists  about  the 
boundaries  of  land,  and  one  of  the  parties 
yields  his  opinion,  and  acknowledgest  the 
right  of  his  adversary,  this  acknowledg- 
ment shall  not  bind  him,  if  at  a  future  day, 
he  finds  that  he  was  mistaken,  unless  the 
acknowledgment  was  founded  on  some 
consideration.    Stuart  v.  Luddington,  403. 

14.  See  Executor,  No.  2. 

15.  See  Executor,  No.  3. 

EQUITY  OF  REDEMPTION. 
1.  See  Dower,  No.  3. 

EVIDENCE. 

1.  A  mere  naked  trustee,  is  a  competent 
witness  in  a  controversy,  in  which  a  cred- 
itor seeks  to  set  aside  the  deed,  on  the 
ground  of  fraud.  Harvey,  &c.,  v.  Alexan- 
der, &c.,  219. 

2.  The  certificate  of  a  notary  public,  that 
a  release  was  acknowledged  by  a  party  to 
be  his  act  and  deed,  ought  not  to  be  re- 
ceived in  evidence;  but  the  deposition  of 
the  notary  public,  or  some  equivalent  testi- 
rhonv,  ought  to  be  produced  to  the  court. 
Kidd's  administrator  v.  Alexander's  admin- 
istrator, 456. 

EXECUTOR. 

1.  Where  an  executor  is  sued  in  chancery, 
for  a  subject  which  is  in  part  personal  to 
himself,  and  in  part  touching  his  executorial 
character,  he  ought  not  to  be  compelled  to 
give  an  appeal  bond  for  the  latter,  as  the 
subject  is  covered  by  his  official  bond. 
Shearman,  administrator,  &c.  v.  Christian 
and  others,  393. 

2.  An  executor,  against  whom  judgments 
have  been  obtained  at  law,  may  be  relieved 
in  a  court  of  equity,  upon  his  shewing  that 
assets  sufficient  to  pay  all  the  debts  of  the 
estate,  came  to  his  hands,  but  that  a  large 
portion  of  them,  had  been  since  recovered 
by  a  paramount  title.  Royall's  adminis- 
trators V.  Johnson  and  others,  421. 

Quaere,  whether  an  ex^rcutor  ought  not 
to  be  relieved  in  such  a  case,  even  if  he 
had  paid  debts  of  inferior  dignity,  it  appear- 
ing that  he   was   promptly   and   bona  fide 

paying  off  the  debts  of  the  estate, 
487       under  the  *belief  that  he  had  assets 

sufficient  to  discharge  every  claim. 
Ibid. 

3.  Where  an  executor  confesses  judg- 
ments, and  gives  forthcoming  bonds,  for 
debts  due  by  his  testator,  under  the  belief 
that  the  assets  of  the  estate  are  amply  suffi- 
cient to  pay  all  claims  against  it,  but  after- 
wards, by  an  unexpected  depreciation  of 
property,  the  amount  of  assets  proves  in- 
adequate, the  executor  shall  be  relieved  in 
equity.  Miller's  executors  v.  Rice  and 
others,  438. 

4.  Where  a  judgment  has  been  obtained 
against  an  executor,  who,  from  the  per- 
plexed state  of  the  assets  and  other  causes. 
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was  unable  to  plead  at  law,  a  court  of 
equity  will  afford  relief.  Pickett,  &c.  v, 
Stewart  and  al.,  478. 

FORTHCOMING  BOND. 

1.  Where  non  est  factum  is  pleaded  to  a 
motion  on  a  forthcoming  bond,  the  court 
may  render  judgment  without  the  inter- 
vention of  a  jury;  or  they  may  impanel 
a  jury  to  try  the  issue,  at  their  discretion. 
Burke,  administrator,  &c.  v.  Levy's  execu- 
tors, 1. 

2.  Although  the  judgment  on  a  forth- 
coming bond  should  be  rendered  for  a 
larger  sum  than  that  due  by  the  execution, 
yet  if  the  execution  is  not  made  part  of 
the  record  by  bill  of  exceptions,  nor  any 
objection  made  in  the  court  below,  such 
objection  cannot  be  sustained  in  the  court 
of  appeals.     Ibid. 

3.  Where  a  motion  is  made  to  quash  an 
execution  and  forthcoming  bond,  on  the 
ground  that  a  previous  execution  had  is- 
sued, and  a  forthcoming  bond  taken  for 
the  same  debt,  which  execution  and  bond 
it  was  alleged  had  been  improperly  quashed, 
the  court  will  not  enquire  into  the  validity 
of  the  first  execution  and  bond,  upon  the 
motion  to  quash  the  second.  Jett  v. 
Walker,  211. 

The  judgment  of  a  competent  court  will 
be  considered  right,  until  regularly  re- 
versed.    Ibid. 

FRAUD. 

1.  In  a  suit  in  chancery,  where  fraud  is 
not  put  in  issue  by  the  pleadings,  it  cannot 
be  introduced  by  the  depositions.  Knibb's 
executor  v.  Dixon's  executor,  249. 

2.  No  concealment  or  misrepresentation 
can  have  the  effect  of  barring  the  rights  of 
a  party,  unless  another  person  is  thereby 
induced  to  part  with  his  money,  or  unless 
the  concealment,  &c.  be  so  gross  as  ^to 
amount  to  fraud.  Stuart  v,  Luddington, 
403. 

FRAUDULENT  CONVEYANCE. 
1.  A  deed  may  be  fraudulent,  if  executed 
with  a  fraudulent  intent,  although  founded 
upon  a  valuable  consideration.    Briscoe  and 
others  v.  Clarke,  213. 

HABEAS  CORPUS. 
1.    A   judgment   on    a   habeas   corpus    in 
favor  of  a  slave,  in  the  state  of  Ohio,  does 
not  establish  his  right  to  freedom.     Lewis 
V.  Fullerton,  15. 

HUSBAND  AND  WIFE. 
1.  Where  a  husband  and  wife  bring  a  suit 
in  chancery  for  a  division  of  the  wife's 
property  in  slaves,  to  which  she  was  en- 
titled jointly  with  others,  and  an  interlocu- 
tory decree  is  made,  but  never  made  final, 
quaere  in  what  cases  the  property  shall  be 
considered  as  belonging  to  the  husband? 
Gregory's  administrator  v,  Marks's  ad- 
ministrator, 355. 

IMPROVEMENTS. 
1.  Where  land  has  been  recovered  in 
ejectment,  and  the  defendant  goes  into 
chancery,  to  obtain  compensation  for  im- 
provements, he  will  not  succeed  if  he  had 
notice  of  the  plaintiff's  title,  at  the  time  of 
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making     the     improvements. 
Moody  and  others,  58. 

INFANTS. 
1.  In  what  cases,  anfl  under  what  circum- 
stances, a  court  of  equity  will   direct  the 
sale  of  the  real  estate  of  infants.    Garland, 
&c.,  v.  Loving,  &c.,  396. 

INJUNCTION. 

1.  Where  an  injunction  has  been  refused 
by  a  chancellor  in  open  court,  it  is  compe- 
tent for  a  judge  of  the  court  of  appeals, 
out  of  court,  to  award  it.  Toll-bridge  r. 
Free-bridge,  206. 

2.  A  judge  of  the  court  of  appeals,  may 
award  an  injunction,  which  has  been  refused 
by  a  chancellor  in  court,  upon  an  office 
copy  of  the  record  in  the  chancery  court 
being  presented  to  him,  as  well  as  upon 
the  original  bill  itself.    Ibid. 

3.  A  motion  to  reinstate  an  injunction  on 
additional  evidence  tendered  by  the  com- 
plainant, is  in  the  nature  of  an  origi- 

488  nal  application  *for  an  injunction ; 
and  on  the  refusal  of  the  chancellor 
to  reinstate,  an  application  to  the  judges 
of  the  court  of  appeals  or  any  of  them,  is 
proper.     Gilliam  v.  Allen,  414. 

INQUISITION. 
1.  See  ad  quod  damnum.  No.  1. 

INSPECTORS. 
See  Contribution. 

ISSUE  (in  Chancery.) 
On  a  question  whether  an  absolute  bill 
of  sale,  was  intended  only  as  a  security, 
the  evidence  being  contradictory,  a  court 
of  chancery  ought  to  direct  an  issue  to  try 
that  point.  Knibb's  executor  v.  Dixon's 
executor,  249. 

JEOFAILS. 

1.  The  proper  construction  of  the  108th 
section  of  the  act  of  jeofails.  Bent  v.  Pat- 
ten, &c.,  25. 

2.  See  Ejectment,  No.  2. 

JUDGMENT. 

1.  A  confession  of  judgment  on  a  motion 
on  a  forthcoming  bond,  will  operate  as  a    i 
release  of  errors  in  the  original  judgment. 
Edmonds  v.  Green,  44. 

2.  Therefore,  where  ar  office  judgment 
is  erroneously  entered  up  against  the  prin-    ' 
cipal  and  special  bail;  the  latter  afterwards 
gives   a   forthcoming  bond,   and   confesses 
judgment  on  it,  he  cannot  avail  himself  of   j 
the  error  in  the  original  judgment.     Ibid. 

JUROR.  I 

1.  Where  a  juror,  after  he  is  sworn  in  I 
an  action  of  slander,  expresses  a  wish  to 
withdraw,  because  he  himself  had  a  similar 
suit  depending  in  the  same  court,  in  which 
the  slander  was  the  same,  but  the  counsel 
not  consenting  to  withdraw  him,  the  trial 
proceeds,  and  a  verdict  is  rendered;  the 
court  ought  not  to  grant  a  new  trial. 
Shobe  V.  Bell,  39. 

LEGACY. 
1.  Whefe  a  legacy  is  left  in  trust,  and 
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the  trustee  refuses  to  act,  the  executor  is 
not  bound  to  pay  the  legacy,  until  a  new 
trustee  is  appointed  by  the  court  of  chan- 
cery, and  is  not  chargeable  with  interest 
before  the  decree.  Johnson  v.  Mitchell, 
209. 

2.  A  testator  gives  to  his  two  nieces 
$10,000  **in  twelve  months  after  marriage, 
provided  they  are  then  eighteen  years  of 
age;  if  not,  at  the  age  of  eighteen."  Al- 
though these  words  import  a  joint  interest 
in  $10,000,  they  may  be  explained  by  cir- 
cumstances to  be  collected  from  other  parts 
of  the  will,  to  mean  a  legacy  to  each  of 
his  nieces,  of  $10,000.  Trigg  and  wife  r. 
King's  representatives,  252. 

LEX  LOCI. 
1.  A  deed  of  emancipation  executed  in 
Ohio,  but  having  reference  to  Virginia,  will 
be  void,  unless  it  is  recorded  according  to 
the  laws  of  Virginia.  Lewis  v.  FuUerton, 
15. 

LIEN. 
A  man  purchases  a  tract  of  land,  and 
gives  bond  and  security  for  the  purchase 
money,  but  never  takes  a  conveyance,  nor 
pays  the  money.  The  vendor  does  not 
lose  his  lien  upon  the  land,  by  having  taken 
personal  security.  Hatcher's  administrator 
V.  Hatcher's  executors,  53. 

LIMITATIONS. 

1.  The  act  of  limitations,  is  a  good  plea 
to  a  suit  in  equity,  brought  to  recover 
money  collected  by  an  attorney,  for  the 
plaintiff,  and  not  accounted  for  by  him. 
Kinney's  executors  v.  McClure,  284. 

2.  A  judgment  obtained  against  a  testator 
in  his  life-time  and  not  revived  against  his 
personal  representative  after  his  death, 
within  five  years  from  the  time  of  his  quali- 
fication, is  barred  by  the  statute  of  limita- 
tions. Peyton's  adminiptrator,  v.  Carr's 
executor,  436. 

3.  The  operation  of  the  statute,  will  not 
be  prevented  by  a  scire  facias  sued  out, 
vyithin  the  five  years,  on  which  the  plain- 
tiff suffered  a  non-suit.  Peyton's  adminis- 
trator V.  Carr's  executor,  436. 

LIS  PENDENS. 
1.  During  the  pendency  of  a  suit,  to  pre- 
vent the  issuing  of  a  patent,  or  the  assign- 
ment of  a  survey,  no  person  can  obtain  a 
patent  for  the  same  land  under  a  treasury 
warrant,  located  since  the  institution  of 
the  suit;  but  he  will  be  regarded  as  a 
purchaser  with  notice.  Lyne  v.  Jackson, 
&c.,  114. 

489       *MARRIAGE  CONTRACT. 

1.  Where  a  marriage  contract  re- 
serves to  the  wife,  a  power  to  give  certain 
slaves  to  whomsoever  she  shall  appoint, 
she  is  not  authorised  to  direct  a  sale  or 
emancipation  of  the  slaves.  Ellis  and 
others  v.  Baker,  executor,  &c.,  47. 
.  2.  A  marriage  settlement  made  after  mar- 
riage, in  pursuance  of  articles  entered  into 
^>cfore  marriage,  is  to  be  controlled  by  the 
articles.     Ibid. 

MORTGAGE. 
1.  See  Conditional  Sale,  No.  1. 


NOTARY  PUBLIC. 
1.  The  certificate  of  a  notary  public,  that 
a  release  was  acknowledged  by  a  party  to 
be  his  act  and  deed,  ought  not  to  be  re- 
ceived in  evidence;  but  the  deposition  of 
the  notary  public,  or  some  equivalent  tes- 
timony, ought  to  be  produced  to  the  court. 
Kidd's  administrator  v.  Alexander's  admin- 
istrator, 456. 

OFFICE  JUDGMENT. 
1.  It  is  error  in  a  court  of  law  to  enter  a 
judgment  against  a  defendant,  on  the  day 
after  a  conditional  judgment  has  been  con- 
firmed at  the  rules.  The  defendant  has 
until  the  next  term  after  the  conditional 
judgment  is  confirmed  in  the  office,  to  set 
it  aside,  under  the  act  of  Assembly.  Green 
V.  Skipwith,  460. 

PARI  DELICTO. 

1.  The  principle  in  pari  delicto,  &c.  does 
not  apply  to  cases  in  which  the  act  com- 
plained of,  is  interdicted  by  the  positive 
provisions  of  a  statute.  Wilson  v.  Spencer, 
&c.,  76. 

2.  The  person  who  merely  takes  the  notes 
of  an  unchartered  bank  in  payment,  may 
not  be  as  culpable  as  the  institution  which 
issues  them.     Ibid. 

PAROL  AGREEMENT. 
1.  A  parol  agreement  for  land,  followed 
by   part   performance,   enforced  in  a  court 
of  equity.    Wilde,  &c.  v.  Fox,  &c.,  165. 

PARTIES. 

1.  In  a  suit  by  the  assignee  of  a  legacy, 
which  arises  out  of  the  sale  of  real  prop- 
erty, the  proceeds  of  which  are  to  be 
divided  among  several  persons;  the  as- 
signee should  make  the  other  legatees  in- 
terested in  the  sale  of  the  property,  parties. 
Findlay,  executor,  &c.  r.  Sheffey,  73. 

2.  Where  land  i»s  sold  under  a  deed  of 
trust,  and  the  debtor  impeaches  the  sale, 
he  must  make  the  purchaser  a  party,  as 
well  as  the  creditor.  Chowning  v.  Cox  and 
al.,  306. 

3.  Under  what  circumstances  the  heir  at 
law  ought  to  be  made  a  party.  Tazewell 
and  al.  v.  Smith's  administrator,  313. 

PARTNERSHIP. 
1.  See  Equity,  No.  8,  9. 

PLEADING. 

1.  See  Alien  Enemy,  No.  1,  2. 

2.  It  is  error  for  a  plaintiff  to  reply  and 
demur  to  the  same  plea.  Lang  v.  Lewis's 
administrator,  &c.,  277. 

3.  A  replication  by  the  administrator  of 
a  surviving  partner  must  aver  that  the  debt 
had  not  been  paid  to  the  deceased  part- 
ner. A  mere  averment  that  the  debt  had 
not  been  paid  to  the  deceased  partner,  will 
not  be  sufficient.     Ibid. 

4.  See  Scire  Facias,  No.  1,  2,  3. 

PRO  BAT. 
1.  Where  a  deed  is  duly  proved  or  ac- 
knowledged, and  ordered  to  be  recorded, 
and  left  with  the  clerk  for  that  purpose,  it 
shall  be  considered  as  recorded  from  that 
time,   although   it   may   never,   in   fact,   be 
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recorded,  but  is  lost  by  the  negligence  of 
the  clerk,  or  other  accident.  Beverley  v. 
Ellis  &  Allan,  and  others,  102. 

2.  Quaere.  If  a  deed  be  re-acknowledged 
after  its  execution,  and  the  record  of  pro- 
bat  merely  states  in  general  terms,  that 
it  was  proved  by  the  oaths  of  the  subscrib- 
ing witnesses,  the  witnesses  to  the  acknowl- 
edgement can  be  received  to  prove  that  it 
was  admitted  to  probat  on  their  evidence, 
and  not  on  the  evidence  of  the  witnesses 
to  the  original  execution.  Briscoe  and 
others  v.  Clarke,  213. 

3.  A  deed  not  lodged  to' be  recorded  until 
eight  months  after  its  date,  and  not  proved 
by  the  witnesses  on  whose  testimony  it 
was  recorded  to  have  been  sealed  and  de- 
livered within  eight  months  before  it  was 
recorded,  is  not  good  as  a  recorded  deed. 

Harvey,   &c,  v.   Alexander,   &c.,  219. 

490  *RECORDING. 

1.  See  Probat,  No.  1. 
2.  See  Probat,  No.  3. 

RELEASE  OF  ERRORS. 
1.  See  Judgment,  No.  1,  2. 

REPLICATION. 

1.  See  Pleading,  No.  2,  3. 
ROADS. 

1.  Where  a  corporation  is  created  by 
law,  to  erect  a  toll-bridge,  at  a  given  point, 
with  the  same  power  to  apply  to  the  coun- 
ty court  "for  leave  to  assure  a  road  or 
roads,  leading  to  the  site  proposed  for  said 
bridge,  as  given  by  the  existing  laws,  to 
the  owners  of  mills  and  public  landings;" 
the  expense  of  opening  the  said  road,  is  to 
be  defrayed  by  the  county  in  which  the 
road  may  lie.  Cartersville  Bridge  Com- 
pany V.  Harrison  &  Cunningham,  50. 

SCIRE  FACIAS. 

1.  A  writ  of  scire  facias  need  not  set 
forth  what  goods,  lands,  &c.  have  been 
acquired  by  the  defendant,  since  the  date 
of  the  judgment.  Lang  v,  Lewis's  adminis- 
trator, 277. 

2.  It  is  not  a  good  plea  to  a  scire  facias, 
that  the  defendant  had  transferred,  con- 
veyed, &c.  to  the  sheriff,  goods  and  chattels, 
lands,  &c.  according  to  the  act  of  assembly, 
to  a  greater  value,  &c.,  and  that  no  pro- 
ceeding had  been  had  under  the  act  of 
assembly  against  the  said  lands,  &c.     Ibid. 

3.  Nor  is  it  a  good  plea  that  the  defend- 
ant had  transferred,  in  like  manner,  various 
debts,  &c.  and  that  the  proceedings  pre- 
scribed by  the  act  of  assembly,  &c.  to 
recover  such  debts,  had  not  been  had. 
Ibid. 

4.  See  Limitations,  No.  2,  3. 

SPECIFIC  PERFORMANCE. 

1.  A  parol  agreement  for  land,  followed 
by  part  performance,  enforced  in  a  court 
of  equity.     Wilde,  &c.  v.  Fox,  &c.  165. 

2.  Where  an  agreement  to  make  a  lease 
is  entered  into  upon  certain  terms,  the 
party  to  whom  the  lease  is  to  be  made  can- 
not enforce  a  specific  performance,  unless 
he  performs  his  part  of  the  agreement,  or 
offers    to   perform,   and    shews   that   he    is 
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willing    and    able   to    do    so. 
others  v.  Banks,  408. 

TAIL,    (Estates.) 

1.  A  testator  devises  a  tract  of  land  to 
his  daughter,  H.  L.  "and  to  her  and  the 
heirs  of  her  body,  and  to  them  and  their 
heirs  and  assigns  for  ever;"  and  afterwards 
adds,  "if  my  daughter  H.  L.  should  de- 
cease, not  having  any  lawful  heirs  of  her 
body,"  that  then  the  land  should  become 
the  property  of  his  son  D.  L.  These  words 
convey  an  estate  tail  to  H.  L.  and  not  a 
life  estate.    Tidball  v.  Lupton,  194. 

2.  What  words  in  a  will  since  1776.  will 
convey   an    estate    tail.      Kendall   v.   Eyre, 

TAXES. 
1.  Where  the  lessee  conveys  certain  lands 
to  the  lessor,  as  a  collateral  security  for 
the  payment  of  a  debt  to  the  lessor,  and 
the  lands  so  conveyed  are  lost  by  the  non- 
payment of  taxes,  the  lessor  is  not  respon- 
sible for  the  value  of  the  lands;  but  the 
lessee  was  bound  to  see  to  the  payment  of 
the  taxes,  he  having  a  complete  equitable 
title  to  the  lands.    Harvie  v.  Banks,  408. 

TREASURY   NOTE. 

1.  A  treasury  note  is  by  the  act  of  con- 
gress, assignable  by  delivery  and  assign- 
ment only.  Myers  and  Son  v.  Friend  and 
Scott,  12. 

2.  Where  a  treasury  note  was  assigned 
by  the  payee  by  endorsement  in  writing, 
to  A.  B.  or  order,  then  transferred  by  a 
blank  endorsement  by  A.  B.,  afterwards 
endorsed  in  full  by  C.  D.  (into  whose  hands 
It  had  regularly  come)  to  E.  F.;  this  note 
being  afterwards  stolen  from  the  mail,  and 
coming  by  a  series  of  endorsements  into 
the  hands  of  a  bona  fide  assignee,  may  be 
recovered  in  an  action  of  detinue  brought 
by  C.  D.  against  the  holder.    Ibid. 

TRUST,  (Deed  of.) 
1.  Where  a  conveyance  of  real  estate  is 
made  to  a  creditor,  in  trust  to  satisfy  his 
own  demand,  such  conveyance  is  not  to 
be  considered  as  a  deed  of  trust,  but  as  a 
mortgage,  to  which  the  tight  of  redemp- 
tion is  incident.  Chowning  v.  Cox  et  al. 
306. 

491  *USURY. 

1.  Where  a  party  applies  to  a  court 
of  equity,  to  be  relieved  on  the  ground  of 
usury,  and  does  not  call  upon  the  defend- 
ant for  a  discovery,  but  proves  his  case  by 
evidence  aliunde;  quaere,  whether  he  can 
only  be  relieved  to  the  amount  of  the  usuri- 
ous interest,  upon  paying  the  principal  with 
lawful  interest,  or  shall  be  relieved  from 
the  debt  in  toto.  McPherrin  and  others  v. 
King  and  others,  172. 

VENDOR  AND  VENDEE. 

1.  See  Lien. 

2.  Where  land  is  sold  at  public  auction, 
and  a  third  person  makes  a  declaration  in 
the  hearing  of  the  vendor  and  the  bidders, 
that  he  is  agent  for  persons  having  a  claim 
to  part  of  the  land,  but  that  an  agreement 
has  been  made  between  him  and  the  ven- 
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dor,  by  which  the  purchaser  shall  not  be 
injured  by  the  conflicting  claims,  and  the 
vendor  remains  silent,  he  shall  be  bound 
by  such  declaration.  Allen  z/.  Winston's 
adm'r.,  65. 

VERDICT. 
1.  Where  a  suit  is  brought  against  two 
persons  on  a  bond  executed  by  both,  and 
it  abates  as  to  one  by  his  death;  a  verdict 
finding  only  that  the  surviving  defendant 
hath  not  paid  the  debt,  is  bad,  and  a  new 
trial  must  be  awarded.  Triplett  v,  Micou, 
269. 

VESTED   ESTATE. 

1.  Where  a  testator  directs  his  real  estate 
to  be  sold,  and  the  money  arising  from 
such  sale  to  be  paid  to  particular  persons, 
the  interest  of  the  legatees  is  a  vested  one, 
although  the  will  may  give  a  discretion  to 
the  executor,  as  to  the  time  of  selling  the 
estate.  Tazewell  and  others  v.  Smith's 
adm'r.,  313. 

2.  The  principle  will  be  the  same,  whether 


the  estate  devised  to  be  sold,  be  an  estate 
in  possession,  or  only  in  remainder.  Ibid. 
3.  The  death  of  the  devisee  or  legatee  be- 
fore the  sale,  will  not  defeat  the  interest, 
unless  there  is  some  provision  in  the  will 
to  that  effect.    Ibid. 

WASTE. 

1.  It  is  not  waste  in  a  tenant  in  dower  of 
coal  lands,  to  take  coal  to  any  extent,  from 
a  mine  already  opened,  or  to  sink  new 
shafts  into  the  same  vein  of  coal.  Crouch 
V,  Puryear,  &c.,  253. 

2.  The  tenant  may  penetrate  through  a 
seam  already  opened,  and  dig  into  a  new 
seam  that  lies  under  the  first.    Ibid. 

WILLS. 

1.  See  administration.  No.  1,  2. 

2.  What  shall  be  deemed  a  due  execution 
of  a  will,  not  signed  by  the  testator,  but 
by  another  for  him.  Burwell  and  others 
V.  Corbin  and  others,  131. 
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Sopreme  Court  of  Appeals  of  Virginia. 


Kyles  V.  Ford.* 

Noyember.  1898. 

Batt-Sdre     Facla»-RBle.Day— AppMraoce-Day.t— It 

seems,  that  wbere  a  scire  facias  affalnst  bail  is 
returnable  to  a  rule-day,  the  day  of  return  and  of 
appearance  are  the  same.  If  the  writ  is  returna- 
ble to  the  first  day  of  a  Court,  and  that  happens  to 
be  a  rule-day,  that  day  is  also  the  appearance-day. 
-Rr  ^    -       ■-  -    .      . 


Return  of— But.  If  a  scire  facias  is 
made  returnable  to  a  rule-day,  and  the  same  day 
is  the  first  day  of  the  Court,  the  writ  is  merely 
void:  for.  In  that  case,  it  can  only  be  properly 
returnable  to  the  first  day  of  the  Court 
Process— Retam  of.t— Process  made  returnable  to  a 
day  which  Is  not  a  return-day,  isyoid:  and  a  scire 
facias  cannot  be  amended. 

This  was  an  appeal  from  the  Superior 
Court  of  Law  for  Cumberland  County, 
where  H.  &  R.  Kyle  sued  out  a  writ  of 
scire  facias  against  H.  Ford,  as  special  bail 
for  T.  Haskins,  against  whom  a  judgment 
had  been  obtained,  and  a  capias  ad  satis- 
faciendum returned  "not  found." 
2  *The  scire  facias  was  dated  on  the 

26th  day  of  April,  1820.  The  appear- 
ance-day was  the  first  Monday  of  May  fol- 
lowing "before  the  Judge  of  our  Superior 
Court  of  Law  of  Cumberland,  at  the  court- 
house, that  being  the  rule-day,  to  be  holden 
in  the  Clerk's  office  of  said  county,  &c." 

The  writ  was  executed  on  the  29th  day 
of  April,  1820. 

On  the  first  day  of  May,  the  defendant 
not  appearing,  a  conditional  judgment  was 
entered  up  against  him,  at  the  rules,  unless 
he  should  appear  at  the  next  rule-day. 

On  the  4th  day  of  May,  Ford,  the  defend- 
ant, came  into  Court,  and  surrendered  Has- 
kins, his  principal;  whereupon,  the  Court 
discharged  Ford  from  his  recognizance  of 
bail,  and  gave  judgment  against  him  for 
the  costs  of  the  scire  facias. 

To   this    judgment    the    plaintiff    filed    a 


*For  nooographic  note  oo  5clre  Padas.  see  end  of 

cue. 
'^Ball-Sdre     Facias— Rale-Day— Appearance-Day.— 

Wlien  a  scire  facias  airainst  special  bail  is  returna- 
ble ai  rules  on  the  first  Monday  of  the  month,  the 
retnm  day  is  the  appearance  day.  and  the  process 
l)einr  returned  ezecutjcd.  a  surrender  of  the  princi- 
pal on  the  return  day  Is  not  in  ttme  to  discharge 
the  bail  under  the  statute  1  Rev.  Code,  ch.  188.  sec. 
54.  Branch  v.  Webb.  7  Leigh  871,  878. 882.  citing  prin- 
cipal case. 

^Process— Retam  of.— Process  returnable  to  a  day 
which  is  not  a  return  day  is  void.  Coda  v.  Thomp- 
son. »  W.  Va.  68. 10  S.  E.  Rep.  M8.  citing  the  princi- 
pal case  as  authority.  A  process  merely  irregular 
may  be.  under  some  circumstances,  amended,  but 
one  wholly  void  is  incapable  of  amendment.  Coda 
V.  Thompson.  30  W.  Va.  70. 10  S.  £.  Rep.  R60.  citing 
principal  case  as  authority.  The  principal  case  is 
also  cited  with  approval  in  Raub  v.  Otterback.  80  Va. 
MO,  16S.  £.  Rep.  088;  McAllister  v.  Guggenheimer. 
W  Va.  Kl,  21  S.  E.  Rep.  475w 

PersMMl  Judgment-Waiit  of  NoUce-Bffect.-A 
jndffment  against  a  person  who  has  not  been  served 
with  notice  is  a  void  judgment,  and  luextfi  termini, 
annuity.  Ferguson  v.  Teel,  82  Va.  606.  citing  princi- 
pal case.  To  the  same  effect  the  principal  case  is 
died  in  Lavell  v.  M'Curdy,  77  Va.  771. 


bill  of  exceptions,  setting  forth  the  fore- 
going facts,  and  stating,  that  it  was  proved, 
that  the  scire  facias  was  returned  executed 
on  Monday,  the  Ist  of  May,  1820,  which 
was  the  first  day  of  the  term  of  the  Superior 
Court  of  Law. 

The  plaintiffs  appealed. 

W.  Hay,  Jr.  and  Call,  for  the  appellants. 

No  Counsel,  for  the  appellee. 

November  7.  JUDGE  GREEN.  The 
act  of  1819,  1  Rev.  Code,  p.  502,  relating  to 
the  proceedings  in  civil  cases,  provides,  that 
special  bail  shall  be  discharged  by  the  sur- 
render of  the  principal,  in  Court,  or  to  the 
Sheriff,  at  any  time  before  the  appearance- 
day  of  the  first  scire  facias  returned  "exe- 
cuted," or  of  the  second  returned  "nihil." 
The  laws  in  force  before  this  statute  took 
effect,  prescribed,  that  the  appearance-day 
should,  in  all  cases,  be  the  day  after  the 
Court  to  which  the  process  was  returnable, 
and  that  was  also  the  rule-day.  The  statute 
of  1819  does  not,  in  terms,  appoint  any 
appearance-day;  but,  it  may  be  inferred 
from  various  provisions  of  the  statute,  and 
indeed  results  from  the  terms  of  the 
3  writ,  in  the  absence  of  any  *express 

provision  on  the  subject,  that  the 
appearance-day  is  the  return-day  of  the 
writ,  if,  according  to  law,  an  appearance 
can  then  be  entered;  or  if  not,  then  the 
first  day  thereafter  on  which  an  appearance 
can  be  entered.  Thus,  when  the  writ  is 
returnable  to  the  rules,  the  return-day  is 
the  appearance-day,  as  an  appearance  can 
be  then  entered  at  the  rules.  If  the  writ  be 
returnable  to  the  first  day  of  the  Court, 
and  the  same  day  be  the  rule-day,  it  is 
also  the  appearance-day;  since  an  appear- 
ance may  then  be  entered  at  the  rules. 
But,  if  it  be  not  also  rule-day,  then  the 
next  rule-day  succeeding,  is  the  appearance- 
day;  for,  that  is  the  earliest  day  at  which 
an'  appearance  can  be  entered,  and  a  rule 
given  or  received  by  the  defendant.  If, 
therefore,  the  scire  facias  in  the  case  under 
consideration  was,  as  is  contended  by  the 
appellant's  counsel,  returnable  to  the  first 
day  of  the  Court,  it  would  follow,  that  the 
surrender  of  the  principal  by  the  bail  in 
this  case,  was  not  within  the  time  pre- 
scribed by  the  act;  and,  consequently,  the 
order  exonerating  the  bail,  erroneous. 
These  are  my  impressions.  But  I  give  no 
decisive  opinion  on  these  points,  as  they 
are  not  involved  in  this  case. 

The  act  of  1819  required,  that  the  forms 
of  writs  should  be  assimilated  as  nearly 
as  may  be,  to  the  forms  theretofore  used 
in  the  General  Court.  The  writs  used  in 
the  General  Court,  were  uniformly  return- 
able in  terms,  "to  the  first  day  of  the  June 
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Court,  or  November  Court  next,"  as  the 
case  might  be,  without  specifying  the  time 
when  the  Court  would  sit,  which  would 
have  been  entirely  superfluous.  When  a 
writ  issued  in  a  Superior  Court,  returnable 
to  the  first  day  of  the  next  Court,  there 
was  no  necessity  for  departing,  in  any  de- 
gree, from  the  terms  of  the  writ  used  in 
the  General  Court.  But,  if  it  were  return- 
able to  a  rule-day,  it  was  necessary  to  vary 
the  terms  of  the  writ,  so  as  to  make  it 
returnable  to  a  certain  day  specified  to  be 
the  rule-day.  This  is  the  form  of  the  scire 
facias  in  question.  It  is  made  returnable 
to  "the  first  Monday  in  May,  that  being 
the    rule-day,"   and   it    is    not    stated 

4  that  the  first  Monday  in  *May  was 
the    first    day    of    the    Court.      The 

requisition  to  appear  before  the  Judge  is, 
I  presume,  common  to  writs  returnable  to 
the  first  day  of  the  Court,  and  to  the  rule- 
day.  In  the  latter  case,  there  is  no  occasion 
to  drop  this  mandate  from  the  form  of 
writs  used  in  the  General  Court.  By  law, 
the  Superior  Court  of  Cumberland  is  to  be 
holden  on  the  first  Monday  after  the  fourth 
Monday  in  April  and  September.  If  the 
Clerk,  in  adopting  a  form  for  writs  return- 
able to  the  first  day  of  the  next  Court,  had 
thought  it  necesary  to  specify  the  time  at 
which  the  Court  was  to  be  holden,  he 
would,  of  course,  adopt  some  expression 
which  would  have  been  always  correct,  and 
probably  have  followed  the  terms  of  the 
law  prescribing  the  time  for  holding  the 
Court,  and  varied  it  only  from  necessity. 
As,  if  a  writ  were  issued  in  April,  he  would 
have  inserted  "this  month,"  instead  of 
"April  next."  He  could  not,  with  propriety, 
have  made  writs  intended  to  be  returnable 
to  the  first  day  of  the  Court,  returnable  to 
the  first  Monday  in  May  and  October,  uni- 
formly; for,  the  Court  must  frequently  sit 
on  the  last  Monday  in  April  and  Septem- 
ber. But  writs  intended  to  be  returnable 
to  the  rule-day,  might  be  returnable  to  the 
first  Monday  in  May,  as  that  was  always 
a  rule-day.  I  have  no  doubt,  that  the  Judge 
examined  the  forms  of  writs  used  in  that 
Court,  and  ascertained  that  the  scire  facias 
in  question,  was  intended  to  be  returnable 
and  was  in  fact  returnable,  to  the  rule-day, 
and  not  to  the  Court.  The  act  of  1819,  be- 
fore cited,  directs  that  all  process  shall  be 
returnable  either  to  the  first  day  of  the 
next  Court,  or  to  some  previous  rule-day. 
The  process  in  this  case  was  not  returnable 
either  to  the  Court,  or  to  a  previous  rule- 
day;  the  rule-day  to  which  it  was  return- 
able, and  the  first  day  of  the  Court,  being 
the  same.  The  consequence  is,  that  the 
scire  facias  was  merely  void.  Process  made 
returnable  to  a  day  which  is  not  a  legal 
return-day.  is  void;  2  Black.  Rep.  846;  and 
a  scire  facias  cannot  be  amended;  Strange, 
411;  although  a  fieri  facias  may  be  amend- 
ed   in    the    teste    or    return;    Tidd's 

5  Practice.  391.    The  surrender,  ♦there- 
fore, in  this  case,  was  in  good  time, 

and  the  order  discharging  the  bail,  proper. 
The  error  in  giving  a  judgment  against  the 
defendant  for  the  costs  of  the  scire  facias, 
was  beneficial  to  the  plaintiffs,  and  they 
cannot  complain  of  it.     The  appellee  does 


not  complain.    I  think  the  judgment  should 
be  affirmed. 

JUDGES  COALTER  and  BROOKE 
concurred;  and  the  judgment  was  accord- 
ingly affirmed.* 


SCIRE  FACIAS. 

I,  To  Revive  a  Judgment  or  Decree. 

A.  Two  Purposes  of  Writ 

1.  To  Revive  against  Same  Party. 

2.  To  Revive  ag-alnst  New  Party. 

B.  Parties.. 

1.  Sol.  Fa.  to  Revive  against  Same  Party. 
2  Sol.  Fa.  to  Revive  against  New  Party. 

C.  Averments  and  Recitals. 

D.  Variance. 

1.  What  Oonstltntes. 
S.  How  Taken  Advantage  of. 
8.  Issuing  Scire  Facias  for  Too  Little— Liability 
of  Clerk. 

E.  Proceedings. 

1.  Generally. 

2.  Form  of  Writ 

5.  Return  of  Writ 
4.  Pleas. 

a.  Payment 

b.  Statute  of  LimiUtions. 

c.  Usury  in  Original  Ck>ntract 

d.  Transfer  of  Sufficient   Assets  to  Sheriff 

under  Insolvency  Act 

e.  Identity  of  Beneficiaries. 

f.  Right  of  Defendant  in  Contempt  to  First 

Process  of  Court  to  Plead. 

6.  Judgment  and  Execution. 

a.  Form. 

b.  Amount 

c.  On  Joint  Judgment 

d.  Not  a  Lien. 

e.  Judgment  by  Default 

f.  Judgment  by  Confession. 

F.  Effect  of  Injunction  to  Judgment 
Q.  Writ  Prima  Facie  Barred. 

H.  Issue  of  Execution  within  the  Year. 
I.  Escape  of  Debtor  in  Execution. 
II.  Scire  Facias  on  Recognizance. 

A.  General  Character  of  Proceeding. 

B.  Jurisdiction. 

C.  Form  of  Writ 

1.  Joint  Scire  Facias  against  BalL 

2.  Following  Recognizance. 
8.  Curative  Statute. 

D.  Averments. 

E.  Variance. 

F.  Amendments. 

G.  Proceedings. 

1.  Service  of  Writ 

2.  Return  of  Writ 

8.  Abatement  of  First  Writ 
4.  Surrender  of  Principal. 
6.  Demurrer. 

6.  Plea. 

7.  Verdict  and  Judgment 
in.  To  Repeal  Patent 

I.  TO  RBVIVB  A  JUDQMBNT  OR  DBCREB. 

For  limitation  to  the  revival  of  Judgments,  see 
monographic  note  "Limitation  of  Actions"  ap- 
pended to  Herrington  v.  Harkins,  1  Rob.  601.  As  to 
lienof  judgment  see  monographic  noU  on  "Judg- 
ments** appended  to  Smith  v.  Charlton.  TGratt  42S. 

A.  TWO  PURPOSES  OP  WRIT.-Thls  remedy  is 
most  frequently  resorted  to  to  continue  a  former 
suit  to  execution :  and  this  may  be.  either  when  tbls 


*JUDGB  Cabbll  absent  from  indisposition. 
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▼rit  Is  reqnlred  to  reviye  a  Judgment  by  or  affainst 
the  same  party,  or  wben  It  Is  required  to  revive  a 
judgment  wbere  there  is  a  new  party  to  the  salt. 
Lavell  V.  McCurdy.  77  Va.  768. 

1.  To  RBvrvB  Jttdombnt  against  Same  Party.— 
The  purpose  of  the  writ  of  teire  facias  Is  to  give 
notice  to  the  defendant  of  an  application  for  award 
of  execatlon.  which  cannot  be  bad  without  an  order 
to  that  effect,  where  execution  had  not  been  sued 
oQt  upon  the  jadg-ment  within  a  year  and  a  day. 
Williamson  v.  Crawford,  7  OratL  802;  Bolanz  v. 
Oom..  84  Gratt.  St. 

2.  To  RSVIYS  JtJDOMBNT   AGAINST  NEW   PABTY.— 

The  object  of  a  tc(r€  facias  to  revive  a  judgment  is 
to  make  the  record  consistent  by  suggesting  a 
cbangre  of  parties  to  get  an  execution  in  new  names 
and  then  show  by  the  record  why  there  is  a  depar- 
ture In  the  execution  from  the  judgment  and  justify 
such  variance.  Maxwell  v.  Leeson.  50  W.  Va.  861.  40 
S.  E.  Rep.  420. 
R  PARTIES. 

1.  Sct.  Fa  to  Revive  against  Same  Pabtt. 
Judgmeat  or    Decree  for  Money— Torre-Tenants. — 

Where  the  plaintiff  In  a  judgment  or  decree  for 
money  dies,  it  is  not  necessary  that  a  writ  of  scire 
fadoi  to  revive  and  have  execution  in  the  name  of 
his  personal  representative  against  the  defendant 
still  living  should  make  terre-tenants  parties:  and 
an  award  of  execution  upon  a  «cir«/ac<a*  which  keeps 
alive  the  lien  of  the  judgment  or  decree  on  land  as 
to  the  defendant  will  also  keep  the  lien  alive  as  to 
the  terre-tenants,  though  not  parties  to  the  scire 
facias. 

The  court  saying  In  this  case :  "We  never  h  ave  In 
the  Virginias  made  heirs  parties  to  writs  of  scire 
/aeiflj to  revive  money  judgments,  though  on  judg- 
ments or  decrees  for  the  recovery  of  land,  where  a 
writ  of  habere  facias  possessionem  must  Issue,  as  In 
ejectment,  there  should  be  a  revival  against  the 
heirs,  because  that  writ  operates  directly  on  tbe 
land.  When  the  mode  of  enforcing  money  judg- 
ments ag-alnst  land  was  by  eleg-lt,  which  was  a  writ 
of  execution  operative  of  Its  own  force  upon  the 
land,  a  scire  facias  went  against  the  heir  and  terre- 
tenant:  but  even  then  the  scire  facias  might  go  against 
the  heir  alone."  Maxwell  v.  Leeson,  60  W.  Va.  861, 
40S.£.Rep.  42a 

Trespass  q.  c.  f.— In  an  action  of  trespass  q.  c.  f.  if 
the  defendant  dies  after  verdict  and  judgment,  the 
plaintiff  has  a  right  to  a  scire  facias  against  the  per- 
sonal representative  of  the  defendant,  though  not 
against  his  heir  or  devisee;  and  the  personal  repre- 
sentative has  a  right  to  reverse  the  judgment  on 
appeal.  If  he  can .    Harris  v.  Crenshaw.  8  Rand.  14. 

Joint  Jad^ment  against  Defendant  In  Covenant  and 
Bstl.-If  the  defendant  In  an  action  of  covenant  die. 
after  judgment  by  default  against  him  and  the  ball 
for  his  appearance,  and  before  a  writ  of  inquiry 
execnted.  the  plaintiff  cannot  have  a  scire  facias 
against  the  bail,  but  only  against  the  executors  or 
administrators  of  the  defendant.  Saunders  v. 
Gaines.  8  Munf .  226. 

2.  ScL  Pa  to  Revive  against  New  Party— As- 
siGsrsEor  Judgment— An  assignee  of  a  judgment, 
cannot.  In  his  own  name,  maintain  a  writ  of  scire 
facias  to  revive  it  Section  4,  ch.  127.  Code  1891,  "pro- 
Tides  that  in  any  stage  of  any  case,  a  scire  facias 
may  be  sued  out  for  or  against  ♦  *  •  the  assignee 
or  beneficiary  party  to  show  cause  why  the  suit 
should  not  proceed  In  the  name  of  him  or  them,*' 
but  a  suit  is  no  longer  pending  after  judgment 
Wells  V.  Graham.  »  W.  Va  «0B.  20  S.  E.  Rep.  we. 

Revival  of  Judgnent  against  Curator,  against  Admin. 
istrttsr.— When  a  court  of  probate,  under  the  24th 
lecUouoithe  statute  concerning  wills,  appoints  a 
person  to  collect  and  preserve  the  estate  of  a  dece- 


dent until  administration  be  granted,  such  ap- 
pointee cannot  properly  be  sued  on  a  bond  of  the 
decedent.  If  he  be  sued  and  judgment  rendered 
against  him,  a  scire  facias  upon  the  judgment  will 
not  lie,  after  administration  is  granted,  against  the 
administrator,  nor  will  the  judgment  be  any  bar  to 
anew  action  against  the  administrator,  upon  his 
decedent's  bond.    Wynn  v.  Wynn,  8  Leigh  204. 

C.  AVERMENTS  AND  RECITALS. 

Causeof  Revival.— A  «dr«/a«ia«  should  suggest  the 
death  of  the  party  or  other  cause  of  revival.  Wells 
V.  Oraham,  89  W.  Va.  005,  20  S.  E.  Rep.  570. 

Property  Acquired  Since  Judgment.— A  writ  of  «rtrtf 
facias  need  not  set  forth  what  goods,  lands,  etc., 
have  been  acquired  by  the  defendant  since  the 
date  of  the  judgment    Lang  v.  Lewis,  1  Rand.  277. 

ProceedlnUrs  against  Personal  Representatives.— A 
scire  facias  against  the  heir  upon  a  judgment  recov- 
ered ag-alnst  the  ancestor,  need  not  aver  proceed- 
ings against  the  personal  representative,  without 
effect  But  If  no  such  proceedings  have  been  had 
against  the  personal  representative,  the  heir  must 
set  up  such  defense  by  plea,  in  the  nature  of  a  plea 
in  abatement  not  by  demurrer.  Rogers  v.  Denham, 
2  Qratt  200. 

D.  VARIANCE. 

1.  What  Constitutes. -In  Richardson  v.  Prince 
George  Justices,  11  Qratt  190,  the  court  held, 
admitting  that  If  a  scire  facias  to  revive  a  judgment 
varied  In  a  material  matter  from  the  ludgment  In 
the  description  thereof,  such  a  variance  would  be 
faUl,  that  the  fact  that  the  judgment  Was  in  the 
name  of  four  persons  described  as  justices  of  Prince 
George  county  suing  for  tbe  benefit  of  the  mar- 
shal of  the  district  court  of  chancery,  without 
giving  his  name,  while  the  scire  facias  averred  that 
his  name  was  Charles  T.  Wlngfield.  constituted 
no  variance,  being  intended  merely  to  furnish  ad- 
ditional names  of  identification. 

Where  a  judgment  Is  in  the  name  of  four  persons, 
as  justices  of  a  certain  county  suing  for  the  benefit 
of  the  marshal  of  the  district  court  of  chancery, 
the  fact  that  the  scire  facias  recites  that  it  was 
awarded  at  the  instance  of  the  administrator  of 
such  marshal  instead  of  the  four  parties  on  the  rec- 
ord, is  not  a  fatal  defect  for  though  It  might  be  more 
regular  for  the  scire  facias  to  recite  that  It  was 
awarded  at  the  Instance  and  on  behalf  of  the  plain- 
tiffs on  the  record,  as  It  would  have  been  good  If  the 
averment  at  whose  Instance  It  had  Issued  had  been 
wholly  omitted,  such  an  averment  Is  mere  surplus- 
age, and  does  not  vitiate  the  scire  facias.  Richard- 
son V.  Prince  George  Justices,  11  Gratt  190. 

That  the  scire  facias  reciting  a  judgment  says  It 
was  "for  debt"  while  such  words  do  not  appear  In 
the  minute  of  the  judgment  produced  of  record 
and  in  stating-  the  costs  the  scire  facias  does  not  add, 
to  "146  lbs."  the  word  "nett"  before  "tobacco"  as 
does  the  minute  produced,  and  In  the  scire  facias,  the 
15s.  recovered  In  part  of  costs  Is  not  followed  by 
the  words  and  figures  "or  150  lbs.  tobacco"  though 
this  follows  In  the  judgment  rendered  upon  the 
scire  facias,  do  not  Institute  fatal  variances,  since 
they  only  reduce  the  minute  to  the  form  which  the 
clerk  might  legally  have  given  It  In  an  execution  or 
order  book.    Lyons  v.  Gregory,  3  Hen.  &  M.  287. 

2  How  Taken  Advantage  or.— In  order  to  take 
advantage  of  a  variance  between  the  judgment  and 
a  writ  of  scire  facias,  the  defendant  must  plead  nuf 
tiel  record  or  cra.ve  oyer  of  the  record  and  demur. 
Hutsonplller  V.  Stover,  12  Qratt.  579;  Wood  v.  Com., 
4  Rand.  829. 

If  he  craves  oyer  and  admits  that  the  record  given 
Is  true,  he  should  demur,  not  plead  nul  tiel  record; 
but  if  he  denies  the  truth,  of  the  record,  furnished,. 
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he  shonld  plead  md  titl  record.    Wood  y.  Com.»  4 
Rand.  880. 

8.  Issuing  Scibb  Faoias  fob  Too  Uttlb— Liabu*- 
ITT  OF  CiiBBK.— If  a  clerk  of  a  court  Issues  a  writ  of 
scire  faeias  for  too  little,  and  the  plaintiff  obtains 
judgment  and  Issues  execution  for  the  sum  In  the 
scire  facias,  he  shall  recover  a&ralnst  the  clerk  In  a 
subsequent  action,  the  difference  between  the  true 
sum  for  which  the  scire  facias  oug-ht  to  have  Issued, 
and  that  for  which  it  did  issue ;  nor  will  it  make  any 
difference  whether  the  special  verdict  flfids  special 
damaffe  sustained  by  the  plaintiff  or  not.  Russell 
V.  Clayton,  8  Call  41. 
C.  PROCEEDINGS. 

1.  GBNBBAL.LY.— The  Writ  may  be  returnable  at 
rules  in  the  office,  or  In  courL  And  the  order 
awardlnff  execution  is  made  upon  due  return  of  the 
process,  unless  ffood  cause  be  shown  affalnst  It  If 
the  writ  is  returnable  to  rules,  it  is  made  at  rules, 
and  If  not  set  aside  at  the  next  succeedlnff  term, 
becomes  a  final  Judgment  of  the  last  day  of  the 
term.  If  the  writ  Is  returnable  to  the  court, 
the  order  is  made .  in  court.  It  is  not  neces- 
sary to  send  the  case  to  rules,  because  it  is  not  a 
proceedinff  which  requires  a  declaration  or  a  rule 
to  plead;  the  purpose  for  which  rule  days  are  re- 
quired in  the  office.  Code  of  1860,  ch.  171,  sec.  4. 
Bolanz  v.  Com.,  24  Qratt  81;  McVelffb  v.  Bank.  76 
Va  267;  miUamson  v.  Crawford.  7  Qratt  202;  Smith 
Y.  Hutchinson,  78  Va.  688. 

Hence,  there  Is  no  error  in  a  judgment  overrul- 
ing- a  motion  to  send  the  case  to  rules,  nor  In  a 
judgment  that  the  plaintiffs  have  execution  against 
the  defendant  etc.  Thoug-h  such  judg-ment  is  un 
necessary  as  the  judgment  at  rules,  awarding 
execution,  not  havluff  been  set  aside,  would  by 
operation  of  law,  become  a  final  jud&rment  as  of  the 
last  day  of  the  term,  still  It  would  not  be  to  the 
prejudice  of  the  plaintiff  in  error.  McVeifh  v. 
Bank,  76  Va.  267. 

8.  Form  of  Writ.— A  writ  of  scire  facias  summon- 
inff  the  defendants  "before  the of  our  said  cir- 
cuit court"  is  properly  quashed.  Raub  v.  Otterback, 
89  Va.  646,  16  S.  E.  Rep.  988. 

8.  Rbtubn  of  Wbit.~A  writ  of  scire  facias  to 
award  execution  on  a  judgment  is  included  under 
the  statute  providinir  that  process  from  any  court 
whether  original,  mesne,  or  final,  except  a  summons 
for  a  witness,  shall  be  returnable  within  90  days 
after  its  date  (Code  1878,  ch.  166.  sec.  2),  hence  if  such 
a  writ  is  not  on  its  face  returnable  within  that 
period,  it  is  void  and  any  judgment  rendered 
thereon  is  void.  Objection  in  such  case  may  be 
taken  by  demurrer.    Lavell  v.  McCurdy,  77  Ga.  768. 

4.  Plbas. 

a.  Pavm«»«.— Payment  may  be  pleaded  to  a  scire 
facias,  hence  the  order  on  a  scire  facias  may  be  for 
the  unpaid  balance  of  a  decree.  Execution  in  such 
case  should  recite  the  original  judgment  and  also 
that  on  the  scire  facias,  and  then  account  for  the 
variance.  Maxwell  v.  Leeson,  50  W.  Va.  861.  40  S. 
E.  Rep.  420. 

A  plea  of  payment  does  not  require  the  defendant 
to  produce  the  record.  HutsonpiUer  v.  Stover,  18 
Oratt  B79. 

b.  Slatuts  of  Limitations.— Although  a,  scire  facias  Ib 
prima  facie  barred  by  the  recitals  therein,  it  is  not 
demurrable;  the  statute  of  limitations  must  be 
pleaded  so  as  to  allow  the  plaintiff  to  reply  the  ex- 
ceptions, if  any  are  applicable  to  his  case,  or  some 
other  matter.  And  It  must  be  pleaded  by  the  de- 
fendant, the  court  cannot  of  its  own  motion  inter- 
pose the  bar  of  the  statute.  Smith  v.  Hutchinson, 
78  Va.  688. 

c  Usury  in  Original  Contract.— A  defendant  may 
plead  to  a  scire  facias  brouffht  to  revive  a  decree, 


which  was  obtained  against  him  by  default  that 
the  original  contract  was  usurious.  Lane  v.  Ellzey, 
4  Hen.  &  M.  604. 

d.  Transfer  of  Sufficient  Assets  to  Sheriff  under  InsoU 
veney  Act.— IX.  is  not  a  ffood  plea  to  a  scire  facias,  that 
the  defendant  had  transferred,  conveyed,  etc,  to  the 
sheriff^  g-oods  and  chattels,  lands,  etc,  according  to 
the  act  of  assembly,  to  a  greater  value,  etc,  and 
that  no  proceedlngrs  had  been  had  under  the  act  of 
assembly,  against  the  said  lands,  etc  Lang  v. 
Lewis,  t  Rand.  277. 

e.  Identity  of  B«n«^uiriM. —Neither  thefctr^  fadae, 
nor  any  other  part  of  the  record,  showing-  what  was 
the  character  of  the  obligation  or  other  liability 
upon  which  judffment  was  rendered,  and  the  de- 
fendant's plea  not  averring-  that  it  was  such  a  sut- 
utory  bond  as  required  that  there  should  be  a 
relator  in  any  action  brought  upon  It.  and  that  the 
relator  should  be  the  party  having  the  leg-al  rlffht 
to  sue,  it  must  be  regarded  as  a  common  law  bond 
or  liability  subject  to  be  sued  on  in  the  names  of  the 
payees  without  a  relator,  or  for  the  benefit  of  the 
holder  or  any  party  entitled  to  the  benefit  of  it:  and 
whether  a  certain  person  was  marshal  or  another 
his  administrator,  is  a  question  in  which  defendant 
has  no  interest;  and  It  cannot  be  raised  by  him  by 
plea  in  bar  to  the  plaintiff's  claim,  the  proper  mode 
would  be  to  apply  to  the  court  for  a  summary  Inter- 
ference by  rule.  Richardson  v.  Prince  G«orge 
Justices.  11  Gratt  190. 

Nor  Is  It  a  good  plea  that  the  defendant  had  trans- 
ferred, in  like  manner,  various  debts,  etc,  and  that 
the  proceedingrs  prescribed  by  the  act  of  assembly, 
etc.,  to  recover  such  debts,  had  not  been  had. 
Lang-  V.  Lewis,  1  Rand.  877. 

/.  Right  of  Defendant  in  Contempt  to  First  Process  of 
Court  to  Plead.— A  defendant's  beinff  in  contempt  to 
the  first  process  of  the  court  is  not  a  contempt  to 
the  decree,  and  forms  no  objection  to  his  pleading 
to  a  scire  facias  brought  to  revive  that  decree. 
Lane  v.  Ellzey,  4  Hen.  &  M.  504. 

5w  JUDGMBNT  AND  EXBCUTION. 

a.  i^orm.— The  utmost  extent  of  the  jurisdiction  in 
the  court  upon  a  writ  of  scire  facias,  recitlnff  a  judg- 
ment for  money,  and  notifying  the  defendants  lo 
appear  and  show  why  the  plaintiffs  shonld  not  have 
an  execution  against  them  for  the  debt  Interest 
and  costs  of  said  judgment  is  to  render  judgment 
that  the  plaintiffs  in  the  writ  of  sdre  facias  taave 
execution  of  the  judarment  in  the  writ  set  forth.  A 
judgment  on  such  writ  ot  scire  facias  (even  where 
the  writ  is  valid)  for  money,  and  not  merely  for 
award  of  execution,  is  in  excess  of  the  jurisdictioo 
of  the  court,  and  is  absolutely  void,  and  may  be  so 
declared  either  in  a  direct  or  collateral  proceeding. 
Lavell  V.  McCurdy,  77  Va.  763. 

In  Maxwell  v.  Leeson,  50  W.  Va.  861.  40  S.  E.  Rep. 
420.  Bbannon,  p.,  was  of  opinion  that  though  the 
writ  under  an  original  judg-ment  on  a  scire  facias, 
instead  of  merely  awarding-  execution.  If  it  also 
awarded  judgment  such  judgment  would  not  be 
void,  but  merely  surplusage  as  to  the  excess  beyond 
the  award  of  execution  and  would  still  have  the 
effect  of  keeping  the  original  judgment  alive.  See 
also,  Crumllsh  v.  Central  Imp.  Co..  88  W.  Va.  890, 18 
S.  E    Rep.  456. 

An  order  on  a  sdre  facias  to  the  effect  that  "it  Is 
ordered  that  said  decree  be  revived  in  the  name  of 
W.  Brent  Maxwell,  administrator  of  Franklin  Max- 
well, deceased,  against  the  said  Leroy  Leeson,  for 
1010.50.  the  unpaid  balance  of  the  decree,  with  inter- 
est thereon,  from  the  twenty-first  day  of  March. 
1895,  and  the  costs  of  the  original  decree  and  the 
costs  of  the  revival,  except  an  attorney's  fee,  and 
that  the  plaintiff  has  leave  to  sue  out  execution  for 
the  same,  *ls  not  obnoxious  to  the  objection  that  it 
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Is  an  original  decree  and  not  mere  reviyal  and 
award  of  execution.  Maxwell  v.  Leeson,  60  W.  Va. 
961,«)S.£.Bep.4ia 

A  Jndvment  on  a  writ  of  scire  faeku,  awarding  an 
execution  In  favor  of  different  parties,  for  a  differ- 
ent sum  of  money  tban  that  recited  in  the  scire 
fadat,  will  be  set  aside  by  the  coart  on  motion  made 
at  tbe  same  term  at  which  it  is  rendered,  and  a  new 
trial  will  be  awarded.  Zumbro  ▼.  Stump,  88  W.  Va. 
SS,  18  S.  £.  Bep.  448. 

An  objection  that  the  Jndffmenton  a  ecire  facias, 
awardincr  executl6n,  is  in  fayor  of  a  certain  person 
as  administrator  when  it  should  have  been  in  favor 
of  ttae  plaintiffs  on  the  record,  is  merely  formal,  for 
while  it  miffht  be  more  regular,  for  it  to  have  been 
in  favor  of  the  plaintiffs  on  the  record,  for  the  use 
or  benefit  of  the  administration,  as  the  judgment  is 
to  be  understood  with  reference  to  the  scire  f ados 
on  which  it  is  founded^  and  as  that  ffoes  for  award 
of  execution  according  to  the  original  judgment,  it 
may  be  regarded  in  effect  as  an  award  of  execution 
to  be  sued  out  In  their  names,  for  the  use  of  such 
party  or  administrator  according  to  the  suggestion 
contained  in  the  scire  facias,  Richardson  v.  Prince 
George  Justices,  11  Oratt  190. 

6.  .imoiifU.— Upon  a  scire  facias  to  revive  a  judg- 
ment, in  debt,  for  a  penal  sum.  to  be  discharged  by 
principal  and  interest;  if  the  defendant  confess 
Judgment  according  to  the  sdre  facias,  the  plaintiff 
is  not  entitled  to  a  writ  of  enquiry  of  damages,  to 
recoTer  more  than  the  penal  sum  (the  principal 
and  interest  accruing  by  lapse  of  time,  amounting 
to  more) :  but  must  take  execution  upon  the  original 
judgment,  with  the  addition,  only,  of  the  costs  upon 
tbe  sdre  facias,    Cosby  v.  Bell,  6  Munf.  288L 

c  Oi^  Joint  JudgmcfU.—TJpon  a  scire  facias  to  revive 
a  jadgment  against  two  persons  Jointly,  it  is  error 
to  enter  final  Judgment  against  one,  until  the  plain- 
tiff has  matured  the  case  against  the  other  also,  so 
that  a  joint  Judgment  may  be  entered  against  both, 
or  has  proceeded  against  the  other  as  far  as  the  law 
authorizes  or  enables  him  to  proceed.  Early  v. 
aarkson,  7  Leigh  88. 

d.  Not  a  Lien,— A  Judgment  on  a  scire  facias  award- 
ing execution  does  not  constitute  a  lien  on  real 
estate,  hence  of  course  a  void  Judgment  for 
money,  in  such  case,  is  no  lien.  La  veil  v.  McCurdy. 
77Ga.7fl«. 

«.  Judamcnt  by  Default.— The  practice  in  Virginia, 
like  that  in  England,  is  to  award  execution  upon  the 
return  of  two  nihils  except  that  it  is  restricted  by 
the  act  of  1798.  1  Rev.  Code.  Ich.  188,  sec.  06,  to  cases 
where  the  defendant  resides  in  the  county  or  where 
ke  is  absent  from  the  commonwealth  and  has  no 
known  attorney  therein.  Lyons  v.  Oregory,  8  Hen. 
AM.2S7. 

TbU  last  act  is  not  repealed  by  the  act  of  1881, 
Sat>p.  Rev.  Code.  p.  2S8.  providing  that  upon  the  affi- 
davit therein  prescribed,  service  of  the  scire  facias 
was  authorized,  where  the  defendant  was  out  of  the 
commonwealth,  upon  his  agent  or  attorney  in  fact 
or  by  publication,  since  this  last  act  is  merely  per- 
misslYc.    Williamson  v.  Crawford.  7  Gratt.  208. 

Where  service  of  a  writ  of  scire  facias  has  been 
duly  acknowledged,  and  the  writ  returned  on  the 
first  day  of  the  next  term,  and  at  the  succeeding 
term,  none  of  the  defendants  appeared,  demurred 
or  pleaded  to  such  writ,  it  is  the  duty  of  the  court  to 
^Te  Judgment  for  the  plaintiff,  it  cannot  of  its  own 
motion,  interpose  the  bar  of  the  sutute,  even  though 
the  writ  is  prima/acitf  barred.  Smith  v.  Hutchinson, 
nVa.6B8. 

Now.  by  sec  0.  ch.  170.  of  Code  of  1860,  no  J  udgment 
by  default  on  a  scire  facias  or  summons  shall  be 
▼alid,  if  it  becomes  final  within  one  month  after  the 
•ervlce  of  the  process.    Bolanz  v.  Com.,  24  Qratt  81. 


/.  Judoment  by  Confession.— XJj^n  a  sdre  facias 
against  heirs  and  devisees,  to  revive  a  Judgment  in 
ejectment,  if  one  of  the  defendants  confess  the 
plaintiff's  right  to  revive  the  Judgment  In  the  sdre 
/ad(u mentioned:  and  thereupon  judgment  be  en- 
tered against  him.  that  the  plaintiff  have  execuUon 
for  the  whole  tract  of  land  in  question,  there  is  no 
error  In  such  Judgment,  of  which  he  can  take  ad- 
vantage.   Jones  V.  Doe,  0  Muof.  10& 

F.  EFFECT  OF  INJUNCTION  TO  JUDGMENT.— 
The  dependency  of  an  luJunctlon  to  a  Judgment  at 
law,  will  not  prevent  the  revival  of  the  Judgment 
upon  the  death  of  either  the  plaintiff  or  defendant: 
the  injunction  operates  upon  the  Judgment  on  the 
scire  facias,  to  restrain  and  prohibit  the  issue  of  exe- 
cution thereon.  Richardson  v.  Prince  George  Jus- 
tices. 11  Oratt  190:  HutsonpiUer  v.  Stover,  18  Oratt. 
670. 

G.  WRIT  PRIMA  FACIE  BARRED.-AUhough 
no  execution  has  been  Issued  within  the  year  and 
the  sdre  fadas  is  prima  fade  barred,  the  practice  is 
for  the  clerk  to  issue  the  sdre  fadas  and  leave  the 
defendant  to  plead  the  statute  and  the  plaintiff  to 
reply  the  exceptions  so  far  as  they  may  be  applica- 
ble to  his  case.    Smith  v.  Hutchinson,  78  Va.  868. 

H.  ISSUE  OF  EXECUTION  WITHIN  THE  YEAR. 
—Where  execution  has  Issued  within  the  year,  the 
plaintiff  has  no  right  to  a  sdre  fadas,  hence  where 
such  fact  appears  by  the  evidence  on  issues  of  pay- 
ment and  nil/  iid  record  on  a  writ  of  sdre  fadas,  a 
Judgment  dismissing  the  writ  with  coste  to  the 
defendant  Is  proper    Miller  v.  Cox,  0  W.  Va.  8. 

I.  ESCAPE  OF  DEBTOR  IN  EXECUTION.-If  a 
debtor  charged  in  execution  escape,  the  creditor 
may  obtain  a  new  execution,  either  by  sdrefadas^ 
or  upon  motion  after  reasonable  notice.  Fawkes 
V.  Davison,  8  Leigh  564. 

But  if  the  writ  has  never  been  returned  and  filed, 
the  plaintiff  may  have  a  new  ca.  sa,  and  take  him 
again,  a  sdrs  fadas  is  not  necessary.  Fawkes  v. 
Davison,  8  Leigh  6M. 

II.  SORB  FACIAS  ON  RECOQNIZANCB. 

A.  GENERAL  CHARACTER  OF  PROCEEDINGS. 
An  Action.— A  sdre  fadas  upon  a  recognizance  is 

an  action  and  the  writ  in  practice  very  often  serves 
in  the  double  capacity  of  process  and  declaration. 
Gedney  v.  Com.,  14  Gratu  818:  SUte  v.  Lambert  44 
W.  Va.  808.  28  S.  E.  Rep.  980l 

A  Civil  Proceeding.— Where  by  law  separate  terms 
of  a  circuit  court  are  appointed  for  the  trial  of  civil 
and  criminal  causes,  the  recognizance  is  properly 
made  returnable  to  a  term  for  the  trial  of  criminal 
causes,  and  the  sdre  facias  is  properly  made  return- 
able to  the  term  for  the  trial  of  civil  causes  or  to 
the  rules:  the  first  being  a  criminal  and  the  other 
a  civil  proceeding.    Archer  v.  Com.,  10  Gratt.  087. 

B.  JURISDICTION.— Where  a  recognizance  of  a 
prisoner  and  his  bail  were  entered  before  a  county 
court  for  the  prisoner's  appearance  before  the  dis- 
trict court,  tbe  district  court  has  no  Jurisdiction  of 
a  sdre  fadas  on  such  recognizance,  and  such  a 
sdre  fadas  must  be  quashed.  Com.  v.  Walton,  1  Va. 
Cas.  142. 

C.  FORM  OF  WRIT. 

1.  Joint  SciBE  Facias  against  Bail.— One  scire 
facias  may  issue  against  two  or  more  cognlzors  in 
one  recognizance,  whether  It  be  Joint,  or  Joint  and 
several,  or  several  as  to  each  cognlzor,  though  it 
must  recite  the  recognizance  as  it  is.  State  v. 
Lambert,  44  W.  Va.  808.  28  S.  E.  Rep.  980;  Caldwell  v. 
Com..  14  Gratt  608;  Gedney  v.  Com..  14  Gratt  818: 
The  Judgment  in  such  case  must  be  several.  Cald- 
well V.  Com.,  14  Gratt  098. 

But  3.  sdre  facias  against  special  bail  being  founded 
upon  the  recognizance  not  upon  the  original  Judg- 


207 


2  RAND. 


VlKOnriA  RBPORT3,  AlTNOTATSD. 


ment  against  the  principal,  wliere  several  persons 
enter  several  recognizances,  as  special  bail  for  the 
defendants  in  a  joint  action  of  debt,  a  geire  facias 
affainst  sncb  bail  jointly  is  erroneous  and  the  scire 
facias  will  be  quashed  upon  demurrer.  Garland  y. 
Ellis.  S  Leiffh  66& 

55.  FoiiiiOWiNO  RECOGNizANCB,--"Where  a  scire  facias 
correctly  recites  the  recognizance,  thouffh  it  calls 
on  the  coguizors  to  show  why  the  commonwealth 
should  not  have  execution  against  them  "of  the  said 
five  hundred  dollars,"  if  the  words  "according^  to 
the  force,  form,  and  effect  of  the  recognizance 
aforesaid"  immedi?tely  follow,  this  sufficiently 
shows  that  the  scire  facias  was  intended  to  be  and 
is  in  strict  conformity  with  the  recognizance. 
Caldwell  V.  Com..  14  Gratt  096. 

8.  CuBATTVB  Statutm.— The  fact  that  the  clerk 
has  by  mistake  used,  as  to  the  prout  patei,  the  form 
of  scire  facias  which  ffoes  out  on  a  recognizance  taken 
in  a  county  court  for  the  appearance  of  a  party 
before  a  circuit  court,  instead  of  the  form  used 
when  the  recog-nizance  is  taken  by  a  justice  out  of 
court  and  transmitted  to  the  clerk  of  the  court 
where  the  party  is  to  appear,  is  no  ground  for  re- 
versing the  judgment  on  demurrer,  a  scire  facias  on 
a  judgment  being  an  action,  and  section  81,  ch.  171, 
of  the  Code  applicable.  Gedney  v.  Com.,  14  Gratt. 
818. 

D.  AVERMENTS. 

Breach  of  Condltloa— A  scire  facias  which  does  not 
set  forth  in  what  particular  the  principal  has 
broken  the  condition  of  his  recognizance,  is  defect- 
ive and  should  be  quashed.  Randolph  v.  Brown,  2 
Va.  Cas.  861. 

Sap«rsedlog  of  Bxecutlon  In  Detinue  for  Specific 
Thing  by  Bzecntlon  for  Alternative  ytdut.— la  scire 
facias  upon  a  recognizance  of  special  ball  in  detinue, 
it  is  not  necessary  that  the  scire  facias  should  show, 
that  the  execution  against  the  principal  has  been 
superseded  for  the  specific  thing  and  given  for  the 
alternative  value,  according  to  the  statute,  1  Rev. 
Code,  ch.  184,  sec.  46.  and  a  scire  facias  omitting  to 
state  such  matter,  is  good  on  general  demurrer.  If 
in  fact  there  has  been  no  supersedeas  of  the  dis- 
trinoas,  the  fact  should  be  shown  by  plea.  Cloud 
V.  Catlett,  4  Leigh  462. 

Particular  Pacts  Showing  Authority  of  Court  or 
Officer.— Where  a  recognizance  has  a  condition  to 
do  some  act  for  the  doing  of  which  such  an  obliga- 
tion may  be  properly  taken:  and  the  court  or  officer 
taking  it  had  authority  of  law  to  act  in  cases  of  that 
general  description,  the  recognizance  is  valid 
though  it  does  not  recite  the  special  circumstances 
under  which  it  was  Uken:  And  in  declaring  upon 
such  a  recognizance  it  is  not  necessary  to  aver 
the  existence  of  the  particular  facts  which  show 
that  the  court  or  officer  had  authority  to  take  it. 
Archer  v.  Com.,  10  Gratt  627. 

Confirmation  of  Office  Judgment.— A  scire  facias 
purporting  to  be  founded  upon  a  judgment  entered 
at  rules,  in  the  clerk's  office  of  a  county  court,  but 
not  mentioning  that  judgment  was  confirmed,  by 
not  being  set  aside  at  the  ensuing  quarterly  term, 
nor  even  that  such  quarterly  term  occurred  prior  to 
the  suing  out  of  the  said  scire  facias^  ought  to  be 
quashed,  as  not  setting  forth  any  legal  cause  of 
action.    Evans  v.  Freeland,  3  Munf.  iitt. 

E.  VARIANCE.— The  fact  that  the  record  recites 
the  form  of  a  recognizance  as  conditioned  "to 
answer  the  charge  against  him,"  and  the  scire  facias 
recites  the  condition  as  "to  answer  as  of  a  felony 
whereof  he  stands  accused."  does  not  constitute  a 
variance.    Allen  v.  Com.,  90  Va.  356, 18  S.  E.  Rep.  437. 

The  fact  that  it  appears  from  the  recognizance 
that  the  accused  was  indicted  lor  embezzlement, 
and  was  recognized  to  appear  and  answer  that 


offense  while  the  scire  facias  thereon  recites  that  he 
was  to  appear  and  answer,  not  for  "a  felony"  gen- 
erally, but  "a  certain  felony  whereof  he  stands 
accused."  does  not  constitute  a  variance,  embezzle- 
ment being  made  a  felony  by  statute.  Bolanz  t. 
Com.,  84 Gratt.  81. 

When  a  recognizance  is  entered  into  before  two 
justices,  and  it  omits  to  state  that  it  was  uken  in 
the  county  to  which  the  jusUces  belong,  while  the 
scire  facias,  in  reciting  the  recognizance,  sets  forth 
the  county  in  which  it  was  taken  the  variance,  will 
be  fatal.  No  defect  in  a  record  can  be  supplied  by 
averment.    Wood  v.  Com.,  4  Rand.  829. 

Where,  under  the  act  l  Rev.  Code,  ch.  169.  sec  2, 
allowing  a  prisoner  to  be  bailed  to  appear  and 
stand  his  trial  at  the  superior  court,  a  justice  of  the 
peace  took  a  recognizance  from  a  prisoner,  with 
sureties,  condiUoned  for  his  appearing  to  do  what 
should  be  enjoined  him  by  the  court,  and  after  the 
recognizance  had  been  so  taken,  words  were  inter- 
lined by  the  justice,  specifying  the  charge  against 
the  accused;  and  the  scire  facias  upon  the  recogni- 
zance described  it  as  though  the  interlined  words 
had  formed  a  part  of  it  originally :  it  was  held  that 
upon  a  rule  for  the  purpose,  the  recognizance  mlgh- 
be  amended  by  striking  out  the  Interpolated  matter: 
and  then,  upon  a  plea  ot  no  such  record  to  the  ecire 
facias,  judgment  would  be  given  for  the  defendants, 
because  of  the  variance  between  the  recognizance 
as  amended  and  the  recognizance  as  described  in 
the  scire  facias.    Bias  v.  Floyd,  7  Leigh  640. 

F.  AMENDMENTS.— A  scire  facias  upon  a  recogni- 
zance is  an  action,  and  the  writ  in  practice  very 
often  serves  in  the  double  capacity  of  process  and 
declaration,  and  is  in  many  respects  amendable. 
Gedney  v.  Com.,  14  Gratt.  818:  State  v.  Lambert  44 
W.  Va.  806.  28  S.  E.  Reo.  98a 

But  a  scire  facias  cannot  be  amended,  as  to  errors 
in  the  return  day.  Kyles  v.  Ford.  8  Rand.  1 :  Bogle 
V.  FiUhugh,  2  Wash.  218. 

Amendment  of  Return.— if  two  writs  of  scire  facias 
be  successively  issued:  the  returns  on  which  are 
both  defective:  and  the  defendant,  after  pleading 
specially,  obtain  leave  to  withdraw  his  plea,  as  hay- 
ing been  improvidently  pleaded;  the  court  ought 
not  thereupon  to  permit  the  sheriff  to  amend  both 
his  returns,  but  only  that  on  the  first  writ:  quashing 
the  second  writ,  and  remanding  the  cause  to  the 
rules  for  further  proceedings.  Lee  v.  Chilton.  & 
Munf.  407. 

G.  PROCEEDINGS. 

1.  Sbrvicb  op  Warr.— Under  the  act  of  assembly, 
passed  March  6th.  1824.  Sup.  Rev.  Code.  p.  96S.  ch.  187. 
sec.  4,  where  the  writ  of  ^cire  facias  against  special 
bail  is  returnable  to  rules,  it  must  appear  by  the 
return  thereon,  that  there  was  at  least  ten  dajs 
between  the  service  of  the  writ,  and  the  first  day  of 
the  next  succeeding  term,  or  the  writ  will  be  of  no 
avail.    Green  v.  Thompson,  1  Pat  &  H.  427. 

2.  Return  of  Writ. 

Place.— A  tcire  facias  against  special  ball  may  be 
made  returnable  at  rules  in  the  clerk's  office. 
Branch  v.  Webb.  7  Leigh  87 1 . 

Time.— Under  the  statute  of  1819.  directing  that  all 
process  shall  be  returnable  either  the  first  day  of 
next  court  or  to  some  previous  rule  day.  a  sc^e  facias 
made  returnable  to  "the  first  Monday  in  May,  that 
being  a  rule  day,"  it  is  void  when  such  day  in  the 
first  day  of  the  court  since  such  a  writ  is  not  amend- 
able either.    Kyles  v.  Ford,  2  Rand.  1. 

Where  a  writ  of  scire  facias  is  improperly  made 
returnable  to  the  October  term  Instead  of  the  Blay 
term,  it  is  void.    Bogle  v.  Fltzhugh.  2  Wash.  218. 

Sufficient  Retorn  of  Nihil. -On  a  writ  of  scire  faeiai 
against  bail,  a  return  by  the  sheriff  that  the  defend- 
ant is  no  inhabitant  of  his  bailiwick,  and  is  not 


208 


2  RAND. 


Morris  and  Others  v.  Tbrrbi^i^. 


S 


foQDd  wltbin  the  same.  Is  not  a  sufficient  return  of 
%\h\l\  bat  it  should  be  stated,  also,  that  he  has  noth- 
ing in  the  bailiwick,  by  which  he  could  be  sum- 
moned.  X^ee  V.  Chilton,  6  Munf .  407. 

3.  ABATEMXirr  or  First  Writ.— Where,  on  a  joint 
recograizance  by  three  persons,  default  belnfr  made. 
iKire/aeias  was  awarded,  which  abated  by  return 
as  to  one.  by  death  as  to  the  second,  and  the  third 
pleaded  to  issue,  after  which  he  died,  a  teire  fadaa 
to  revive,  is  proper  asrainst  the  personal  represen- 
utive  of  the  third  conuzor,  thouffh  not  affalnst  his 
heirs.  But  orisrlnal  process  of  telre  faciat  will  lie 
against  the  heirs  of  the  said  third  conuzor,  and 
against  the  heirs  and  personal  representatives  of 
the  second  deceased  conuzor.  Com.  v.  Haines,  2  Va. 
Cas.  134. 

4.  SufiBBNDKB  OF  PRiwciPAii.— In  Kyles  V.  Ford,  2 
Band.  1.  the  court  said  obiter  that  it  was  of  opinion 
that  the  appearance  day  of  a  tcire  faeias  under  the 
statute  of  1819,  provldtnGT  that  special  bail  should 
be  discharged  by  the  surrender  of  the  principal  in 
court  or  to  the  sheriff  at  any  time  before  the  ap- 
pearance day  of  the  first  wire  facias  returned  "exe- 
CQted"  or  the  second  returned  "/itA^."  is  the  return 
day  of  the  writ  if.  according-  to  law.  an  appearance 
can  then  be  entered,  if  not,  then  the  first  day  there- 
after on  which  an  appearance  can  be  entered. 
Thus,  when  the  writ  is  returnable  to  rules,  the  re- 
turn day  is  the  appearance  day,  If  the  writ  be 
returnable  to  the  first  day  of  the  court  and  the 
same  be  the  rule  day.  it  is  also  the  appearance  day, 
but  if  it  be  not  also  rule  day,  then  the  next  rule  day 
succeeding  is  the  appearance  day.  Branch  y.  Webb, 
7  Leigh  S71. 

The  fact  that  the  clerk  may  continue  the  rules  for 
Biz  days,  will  not  affect  the  rule.  Branch  v.  Webb, 
7  Leigh  871. 

So,  where  the  scire  Jaeias  is  returnable  on  a  rule 
day  that  is  the  appearance  day,  and  a  surrender  of 
the  principal  on  that  day  will  not  discharge  the 
bail   Branch  v.  Webb,  7  Leigh  871. 

In  view  of  the  hardship  of  this  rule,  the  act  of  1824 
vas  passed.  Supp.  to  Code.  1810,  p.  265,  providing-. 
"That  when  a  scire  facias  is  returnable  to  a  rule  day, 
and  is  returned  executed,  the  bail  may  discharire 
hinuelf.  by  surrendering  his  principal,  at  any  time 
before  the  end  of  the  term  of  the  court  succeeding 
such  rule  day,  in  the  same  manner,  and  upon  the 
same  conditions,  as  if  the  said  writ  had  been  re- 
turnable to  the  first  day  of  the  said  term;  and  from 
and  after  the  first  day  of  June  next  the  service  of  a 
▼ritof  scire  facias  against  the  ball,  returnable  in 
term  time,  shall  be  of  no  effect,  unless  it  appear 
Qpon  the  return  thereof,  that  it  was  executed  at 
least  ten  days  before  the  return  day." 

Under  this  act  it  was  held  that  at  least  ten  days 
were  required  between  the  service  of  the  writ  and, 
the  term  at  which  the  ball  could  surrender  the 
principal,  whether  the  scire  facias  was  made  return- 
able to  rules  or  to  the  term.  Green  v.  Thompson, 
1  Pat  &  H.  427. 

Where  a  second  scire  facias  against  special  ball 
Was  issued  on  the  8d  of  April  1771,  returnable  to  the 
October  term,  and  was  returned  ru>n  est,  and  at  June 
court,  the  ball  moved  to  surrender  the  principal, 
which  was  refused,  and  afterwards,  at  a  court  held 
in  July  1773.  the  motion  was  renewed,  by  consent  of 
parties,  when  the  court  allowed  the  render;  it  was 
held  that  the  second  motion  beinff  by  consent,  was 
properly  before  the  court,  and  the  decision  oi  it 
was  correct,  since  the  writ  being'  made  returnable 
to  an  improper  term  (October  instead  of  May),  it 
was  merely  void,  and  consequently  the  first  motion 
was  made  in  time.    Bogle  v.  Fitzhuffh,  2  Wash.  218. 

5.  DEMURRas.— A  demurrer  will  lie  to  SLScire/adas. 
Garland  v.  Ellis,  2  Leigh  555w 


6.  Plka. 

Confinement    of   Principal    In    Penitentiary. —The 

defense  that  the  principal  was  confined  in  the  peni- 
itentiary,  making  it  Impossible  for  the  bail  to  pro- 
duce  him.  should  be  made  by  plea,  though  it  may 
also  be  made  by  petition  or  motion,  and  the  polla 
bein&r  agreed  by  counsel  for  the  bail  and  the  at- 
torney for  the  commonwealth,  the  question  of  law 
may  be  decided  by  the  court.  Caldwell  v.  Com.,  14 
Oratt.  608. 

7.  Vbrdiot  and  Jxtdgmbut.— Upon  a  trial  on  sdre 
/curias  affalnst  bail,  the  function  of  the  jury  is  ex- 
hausted when  it  neg-atives  the  defendant's  plea: 
and  it  is  then  the  province  and  duty  of  the  court  to 
enter  up  a  judgment  according' to  the  scire  facias. 
Bowyer  v.  Hewitt,  2  Qratt  IflS. 

If  in  such  a  case  the  Jury  proceed  to  find  a  ver- 
dict for  the  plaintiff,  and  find  a  sum  differlnff  from 
that  stated  in  the  scire  facias,  it  is  merely  superero 
gatory :  and  the  court  should  give  judgment  for  the 
proper  sum. 

It  is  error  to  arive  a  judg-ment  according  to  such 
verdict.    Bowyer  v.  Hewitt,  2  Gratt  198. 

III.  SCIRB  FACIAS  TO  REPEAL  A  PATENT. 

In  Alexander  v.  Greenup.  1  Munf.  184,  it  was  held 
that  a  patent  could  be  declared  void  for  defects 
apparent  on  its  face,  without  the  necessity  of  resort- 
ing to  a  scire  facias  to  repeal  it  audit  was  questioned 
whether,  and  from  what  court,  a  scire  facias  to 
repeal  a  patent  can  issue  in  Virginia. 


Broaddus  and  Wife  v.  Turner. 

November,  1828. 

Appeals>-lndeflnlte  Time  lor  Executing  Bond— Effect.* 

—Where  an  appeal  is  allowed  by  the  Court  of 
Chancery,  and  an  indefinite  time  arlven  forexecutr 
ing  the  appeal  bond,  the  appeal  is  irresrular. 

This  was  a  motio;i  by  the  appellant  to 
docket  an  appeal  from  the  Fredericksburg 
Chancery  Court.  The  appeal  was  allowed 
in  the  Court  below  in  May,  with  liberty  to 
give  bond  and  security,  without  any  limita- 
tion of  time  within  which  the  bond  should 
be  executed. 

Stanard,  for  the  appellant. 

November  14.  JUDGK  BROOKE,  de- 
livered the  opinion  of  the  Court,  that  the 
allowance  of  an  indefinite  time  to  give 
bond  in  the  Clerk's  office  to  prosecute  the 
appeal,  was  irregular,  and  the  motion  was, 
therefore,  over-ruled. 


6  *Morri8  and  Others  v.  Terrell. 

November.  1828. 

Principal  and  Agent— Sale  of  Reaitv  by  Ag^ent— 
Knowledge  by  Purchaser  of  Fraud— Effect. t— A  pur- 
chaser from  an  asrent  empowered  to  sell  real  prop- 
erty, cannot  insist  on  the  validity  of  such  sale,  if 
he  had  knowledge  of  any  fraud  or  breach  of  trust 
in  the  asrent. 

5anie— Same— Authority  of  Ag^ent— Notice  of.— The 
failure  of  the  purchaser  to  Inspect  the  writinsr 
authorising  an  agent  to  sell  real  property,  will 
affect  him  with  notice  of  any  defects  or  qualifica- 
tions contained  in  such  writing. 

Sale  of  Realty— Eviction  of  Purchaser— Improvements 
—Compensation  for.$— A  put  chaser  who  is  evicted. 


♦See  monographic  note  on  "Appeal  and  Error"  ap- 
pended to  Hill  V.  Salem,  etc..  Turnpike  Co.,  1  Rob. 
263. 

tPrincipal  and  Agent.— See  mono&rraphic  note  on 
"Ag-encies"  appended  to  SlUlman  v.  Fredericksburir. 
etc.,  R.  Co.,  27  Qratt.  119. 

$Sale  of  Realty— Eviction  of  Purchaser-Improve- 
ments—Compensation  for.— In  Wood  v.  Krebbs,  33 
Gratt.  680,  Judge  Staples,  in  dell verinsr  the  opinion 
of  the  court,  said :  *It  may  be  useful   to  enquire 
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l8  not  entitled  to  compensation  for  Improvements, 
unless  the  owner  has  been  railty  of  a  fraud,  by 
permitting  such  improvements,  without  giving 
notice  to  the  possessor,  or  of  gross  laches  in  as- 
sert! ngr  his  claim  after  he  Is  apprized  of  it. 
Chaocery  Practice— Decree  between  Co-Defendants— 
When  It  May  Be  Rendered.!— A  decree  may  be  ren- 
dered between  co-defendants,  where  their  re- 
spective ri&rhts  and  obllsrations  are  ascertained 
and  established  by  the  pleadings  and  proofs  be- 
tween the  plaintiff  and  all  the  defendants. 

This  suit  was  originally  brought  in  the 
County  Court  of  Campbell,  and  afterwards 
removed  by  certiorari  to  the  Lynchburg 
Chancery  Court. 

The  bill  was  exhibited  by  Micajah  Terrell 
against  Charles  L.  Terrell,  Robert  Morris 
and  John  Lynch,  setting  forth  the  follow- 
ing case: 

That  Micajah  Terrell,  the  complainant, 
had  purchased  of  John  Lynch  a  lot  of 
ground  in  Lynchburg,  and  executed  his 
bond  for  the  purchase  money,  in  discharge 
of  which  the  complainant  made  sundry 
payments   and   remained   indebted   only   in 

the    sum   of :    that   he    deferred 

calling  on  Lynch  for  a  deed,  until  the  afore- 
said balance  should  be  paid:  that  some  time 
afterwards,  the  complainant  (then  living  in 
the    western    country,)    wrote    a    letter    to 


what  are  the  doctrines  of  courts  of  equity  upon  the 
subjectof  permanent  improvements  by  SLbonaJIde 
holder  of  land,  claiming  under  a  defective  title.  It 
seems  to  be  well  settled  that  where  the  legal  title  is 
in  one  person  who  has  made  improvements  in  good 
faith,  and  the  equitable  title  is  in  another,  who  is 
compelled  to  resort  to  a  court  of  equity.  In  support 
of  his  equitable  claim,  that  court  acting  upon  the 
principle  that  he  who  seeks  equity,  must  himself  do 
what  is  equitable,  will  require  as  a  condition  of  such 
relief,  that  the  true  owner  shall  make  compensa- 
tion for  such  improvements.  And  so.  where  the 
owner  asserts  a  claim  for  rents  and  profits,  and  an 
account  is  ordered,  any  permanent  improvement 
made  by  the  purchaser  will  be  allowed  as  a  set-off 
against  the  rents  and  profits;  or  if  the  owner  is 
guilty  of  a  fraud  in  permitting  such  Improvements, 
with  a  knowledge  of  the  claim,  and  without  giving 
notice  to  the  possessor,  or  is  guilty  of  gross  laches 
in  asserting  his  claim  after  he  is  apprised  of  it.  he 
will  not  be  permitted  to  recover,  except  upon  mak- 
ing compensation.  2  Story  Eq.  Jur.,  sec.  799,  1287; 
Morria  v.  Terrell,  2  Band.  6:  Walker  v.  Beauchler, 
27  Gratt  611."  On  this  subject,  the  principal  case  is 
also  cited  with  approval  in  Cain  v.  Ck>x,  29  W.  Va. 
2®,  1  S.  E.  Rep.  801;  Hall  v.  Hall.  80  W.  Va.  785,  5  S.  E. 
Rep.  263. 

fChancery  Practice— Decree  between  Co-Defendants 
—When  It  May  Be  Rendered.— lu  WhiUock  v.  Gor- 
don, 1  Va.  Dec.  251,  it  Is  said:  "In  relation  to  decrees 
between  co-defendants,  I  understand  the  rule  in 
Virginia  to  be  the  same  as  that  laid  down  by  Lords 
Eldon  and  Redbsdale  in  the  House  of  Lords  in  the 
case  of  Chanity  V.  Lord  Dunsany.  2Sch.  andLeL 
689.  that  'whenever  a  case  is  made  out  between  the 
defendants  by  evidence  arising  from  the  pleadings 
and  proof  between  the  plaintiff  and  the  defendants, 
a  court  of  equity  is  entitled  to  make  a  decree  be- 
tween the  defendants,  and  is  bound  to  do  so.'  Mc- 
Nlel  V.  Baird,  6  Munf.  816:  Allen  v.  Morgan,  8 
Grattan  60:  MorrU  v.  Terrell,  2  Band.  6;  Mundy  v. 
Vawter,  8  Gratt.  518;  Tempieman  v.  Pauntleroy,  8 
Rand.  484.  There  have  been  various  cases  decided 
in  our  court  of  appeals  rejecting  decrees  between 
co-defendants  (and  the  case  of  Blair  v.  Thompson, 
etc.,  11  Gratt.  441,  cited  by  the  counsel  of  the  appel- 
lants, is  one  of  them),  because  the  matter  did  not 
arise  from  the  proceedings  and  proofs  between  the 
plaintiffs  and  defendants.  But  none  of  them,  I 
think,  impugn  the  rule  as  above  laid  down  that 
whenever  a  case  does  arise  bet>^een  the  defendants 
upon  such  proceedings  and  proofs  It  Is  the  right  and 
duty  of  the  court  to  decree  between  them,  and 
make  an  end  of  the  controversy,  and  save  the  neces- 
sity of  other  suits  and  further  delay  and  expenses." 
On  this  subject,  the  principal  case  is  also  cited  in 
Thorntons  v.  Fltzhugh,  4  Leigh  220:  Braxton  v. 
Harrison.  11  Gratt.  62,  62:  Blair  v.  Thompson,  11 
Gratt.  448.  451,  and  distinguished  in  Blair  v.  Thomp- 
son, 11  Gratt.  462.  See  further,  on  the  subject  of  de- 
crees between  co-defendants,  foot-note  to  Quid  v. 
Myers,  28Gratt  884;  monographic no^«  on  "Decrees" 
appended  to  Evans  v.  Spurgin.  11  Gratt.  615. 


Charles  L.  Terrell,  requesting  him  to  sell 
a  tract  of  land  belonging  to  the  complain- 
ant, lying  in  the  county  of  Campbell;  but, 
according  to  his  best  recollection,  he  never 
gave  Charles  authority  to  sell  the  Lynch- 
burg lot;  or,  if  such  power  were  given,  it 
was  a  special  power  to  sell  only  for  cash: 
that  notwithstanding,  the  said  Charles  sold 
the  said  lot  to  one  Robert  Morris,  to  whom 
he  was  indebted,  and  the  sale  was  made 
by  Charles  in  discharge  of  the  debt  from 
him  to  Morris:  that  Morris  induced 

7  Lynch  (in  whom  *the  legal  title  re- 
sided) to  make  him  a  conveyance  of 

the  said  lot,  by  representing  that  Charles 
Terrell  had  been  compelled  to  pay  a  large 
sum  of  money  as  surety  for  the  complain- 
ant, whereas  the  truth  is,  that  Charles  was 
largely  indebted  to  the  complainant  :  He 
therefore  prayed  that  Charles  L.  Terrell 
might  be  required  to  produce  the  aforesaid 
letter,  if  it  was  in  his  possession;  that  he 
might  say  whether  it  authorised  him  to 
sell  the  said  lot;  and  if  it  did,  whether  it 
did  not  expressly  restrict  him  to  a  sale  for 
cash:  that  he  might  say  whether  he  shewed 
the  said  letter  to  Morris:  whether  he  was 
not,  at  the  time  of  the  sale,  indebted  to 
the  complainant,  and  whether  the  lot  was 
not  sold  in  discharge  of  a  debt  due  from  the 
said  Charles  to  Morris.  The  complainant 
prayed  that  the  deed  might  be  delivered 
up  to  be  cancelled,  and  that  Lynch  might 
be  compelled  to  make  a  deed  to  him,  upon 
payment  of  the  balance  of  the  purchase 
money  due  for  the  said  lot,  &c. 

The  answer  of  Morris  states,  that  Charles 
L.  Terrell  applied  to  him  to  purchase  the 
lot  in  question,  alledging  that  he  had  a 
letter  from  his  brother  Micajah,  authoris- 
ing him  to  sell  the  said  lot:  that  Charles 
farther  represented  to  the  respondent,  that 
he  was  anxious  to  sell  the  lot  to  discharge 
an  execution  against  himself,  amounting  to 
£128  12s.  which  had  been  originally  the 
debt  of  the  said  Micajah,  but  to  which  he 
had  made  himself  liable:  that  confiding  in 
these  statements,  and  believing  that  Charles 
had  full  power  to'  sell  the  lot  in  question, 
he  became  the  purchaser  at  the  price  of 
$500,  which  was  at  that  time  thought  to 
be  a  high  price:  that  he  paid  in  cash  for  the 
same  £125  12s.  and  to  John  Lynch,  the 
original  proprietor,  by  the  directions  of 
the  said  Charles,  the  farther  sum  of  £— 7-' 
that  being  the  balance  due  from  Micajah 
Terrell,  for  the  purchase  of  the  lot;  in 
addition  to  which,  the  respondent  held  the 

complainant's  bond  for  the  sum  of  £ , 

which    Charles   Terrell    agreed    to   receive, 

and  pay  the  overplus  beyond  the  $500  to 

the   respondent,  when  he  got  his  crop  of 

wheat  to  market:  that  many  circum- 

8  stances  combined  to  induce  him  *to 
believe  that  Charles  had  authority  to 

sell  the  lot:  that  Lynch  made  the  convey- 
ance to  the  respondent,  upon  his  paying 
the  balance  of  the  purchase  money  due 
upon  the  lot:  that  he  has  not  the  letter 
authorising  the  said  Charles  to  sell  the  lot, 
in  his  possession,  and  never  had:  that  he 
merely  represented  to  the  said  Lynch  what 
had  been  stated  to  him,  which  he  believes 
to  be  true;  and  that  he  considers  the  sale 
as  a  cash  sale. 
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The  answer  of  Lynch  states,  that  the  lot 
was  sold  at  public  auction,  and  the  com- 
plainant became  purchaser,  as  he  under- 
stood :  that  the  other  defendant,  Morris, 
represented  to  him,  that  he  had  purchased 
the  lot  of  Charles  L.  Terrell,  under  an 
authority  from  Micajah  Terrell  :  that  he 
hesitated  for  some  time,  but  upon  being: 
informed  by  his  son,  Christopher  Lynch, 
that  he  had  seen  such  a  letter,  and  from 
other  circumstances  inducing  a  belief  that 
Charles's  power  to  sell  was  unquestionable, 
he  executed  the  deed  to  Morris:  that  if  the 
authority  should  be  found  deficient,  he 
prays  that  Morris  may  be  compelled  to 
convey  the  lot  to  Micajah  Terrell,  and  that 
he  may  be  dismissed  with  costs,  &c. 

Charles  L.  Terrell  having  died,  his  execu- 
tors answered,  disclaiming  any  knowledge 
of  the  transaction,  and  exhibited  an  an- 
swer, prepared  and  sworn  to  by  Charles 
L.  Terrell,  before  his  death,  as  their  own. 

In  this  answer,  Charles  L.  Terrell  affirms 
that  he  received  a  letter  from  his  brother 
Micajah,  authorising  him  to  sell  the  lot  in 
question;  which  letter  is  lost  or  mislaid, 
and  the  respondent  has  never  been  able 
since  to  find  it:  that  the  part  of  the  letter 
relating  to  this  subject,  is,  as  nearly  as  he 
can  recollect,  as  follows:  "As  to  the  lot  in 
Lynchburg,  I  do  not  know  so  well  about 
it,  unless  it  was  sold  for  cash,  and  that  laid 
out  in  young  negroes:"  That  it  is  not  true 
that  the  lot  was  sold  to  Morris  in  discharge 
of  a  debt  due  from  the  respondent  to  Mor- 
ris; but,  in  discharge  of  a  debt  of  the  com- 
plainant's, for  which  the  respondent  had 
made  himself  liable:  that  it  is  true. 
S  that  the  respondent  was  at  *that 
time,  and  still  is  indebted  to  the  com- 
plainant, in  consequence  of  long  trans- 
actions between  them;  but,  that  as  the 
respondent  was  not  in  the  habit  of  keeping 
accounts,  he  did  not  know  how  the  account 
stood:  that,  since  the  sale  of  the  lot,  a  set- 
tlement has  taken  place  between  them,  and 
the  respondent  found  that  he  was  indebted 

to  the   complainant    upwards   of   $ : 

that  he  does  not  believe,  that  he  ever 
shewed  the  letter  to  the  defendant  Morris. 

Christopher^  Lynch  deposed,  that  previ- 
'^us  to  the  sale  to  Morris,  he  was  in  conver- 
sation with  Charles  L.  Terrell,  about 
Micajah  Terrell's  lot  in  Lynchburg,  when 
Charles  drew  out  a  letter  which  he  had 
received  from  Micajah  some  *time  before, 
containing,  as  well  as  he  recollected,  these 
words:  "it  would  be  as  well,"  or  "perhaps 
it  would  be  as  well,  to  sell  the  lot  in  Lynch- 
burg, and  lay  out  the  proceeds  in  young 
negroes,"  and  the  witness  adds,  "giving  the 
said  Charles  perfect  discretion  about  the 
same:"  that  the  witness  was  informed  by 
the  said  Charles,  that  there  was  an  execu- 
tion hanging  over  him,  and  that  he  intended 
to  sell  the  said  lot  to  discharge  it,  or  was 
compelled  to  do  so,  or  raise  the  money 
somehow:  that  the  witness  mentioned  the 
said  Robert  Morris  as  being  the  most  likely 
person  to  buy  it;  which  he  afterwards  men- 
tioned to  the  said  Morris:  that  soon  after, 
on  the  same  day,  the  sale  was  made  by 
Charles  to  Morris,  and  the  witness  was  re- 
quested by  both,  to  apply  to  his  father  for 
a  deed:  that   his  father  hesitated  at  first. 


because  Micajah  had  not  paid  for  the  lot; 
but,  upon  seeing  Morris,  the  deed  was 
made:  that  the  witness  told  his  father,  that 
he  had  seen  the  letter  from  Micajah  to 
Charles,  authorising  the  latter  to  sell:  that 
he  knew  the  letter  to  be  in  the  hand-writing 
of  Micajah;  and,  in  a  conversation  with 
him  some  time  afterwards,  concerning  it, 
he  did  not  deny  having  written  it,  but 
differed  a  little  with  the  witness  as  to  the 
construction  of  it;  but,  even  according  to 
his  construction,  it  would  still  have  given 
Charles  a  discretion  to  sell:  that  he 

10  considered  the  price,  at  that  *time,  a 
fair   one  :    that    Micajah   complained 

that  Charles  was  in  his  debt,  and  had  not 
treated  him  well  in  selling  the  lot:  that,  in 
saying  that  the  letter  gave  Charles  a  per- 
fect discretion  to  sell,  the  witness  only 
means  to  give  his  conclusion  from  the 
words  quoted  above  as  contained  in  the 
letter. 

John  Lynch  confirms  most  of  the  state- 
ments in  the  foregoing  deposition,  and  says, 
in  addition,  that  he  has  understood,  both 
from  Micajah  and  Charles  Terrell,  that  the 
latter  was  indebted  to  the  former;  and 
that  after  the  payment  of  a  debt  to  McCle- 
land,  there  was  still  a  balance  due  from 
Charles  to  Micajah:  that  Micajah  uniformly 
refused   to   ratify  what   Charles  had  done. 

McCleland  gives  a  history  of  his  claim 
against  Charles  L.  Terrell,  and  says  that 
the  said  debt  was  paid  by  Morris,  and  he 
understood,  both  from  Charles  Terrell  and 
Morris,  that  the  latter  advanced  this  money 
in  part  payment  of  a  lot  sold  by  Charles 
for  Micajah  Terrell  to  the  said  Morris. 

Another  witness  states,  that  the  lot  in 
question  is  greatly  improved  in  value  by 
the  improvement  of  the  main  street  in  that 
part  of  the  town;  which  improvement  was 
jointly  made  by  Morris  and  others. 

The  Chancellor,  being  of  opinion  that 
Charles  L.  Terrell  had  no  authority  to  sell 
the  lot  in  question  to  Morris,  decreed,  that 
the  said  Morris  should  execute  to  the  plain- 
tiff a  deed  with  special  warranty,  conveying 
the  legal  title,  and  surrender  possession  of 
the  said  lot;  and  that  John  Lynch,  senior, 
upon  receiving  from  the  plaintiff  the  bal- 
ance of  the  purchase  money  due  him,  should 
execute  to  the  plaintiff  a  deed  of  confirma- 
tion for  the  same,  with  general  warranty; 
and  that  the  executors  of  Charles  L.  Ter- 
rell should  pay  the  costs  out  of  the  estate 
of  their  testator,  if  any,  and  if  not,  then 
out  of  their  own  estates. 

From  this  decree,  the  defendant,  Morris, 
appealed*. 

Leigh,  for  the  appellant. 

Wickham,  for  the  appellee. 

11  *November  22.— JUDGE  GREEN. 
The    appellee    living    in    Tennessee. 

and  having  an  equitable  title  to  a  lot  in 
Lynchburg,  the  legal  title  of  which  was  in 
Lynch,  and  a  tract  of  land  in  the  neighbour- 
hood, wrote  to  his  brother,  Charles  Terrell, 
authorising  him  to  sell  the  tract  of  land; 
and  it  is  alledged,  that  in  the  same  letter, 
he  also  authorised  him  to  sell  the  lot. 
The  best,  and  indeed  the  only  account,  enti- 
tled to  any  weight,  which  we  have  of  the 
nature  and  extent  of  this  authority,  is  from 
the  testimony  of  a  witness  who  saw  the 
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letter,  (which  is  lost,)  and  who  states,  that 
there  was  in  it,  this  expression:  "it  would 
be  as  well,"  or,  "perhaps  it  would  be  as 
well,  to  sell  the  lot  in  Lynchburg,  and  lay 
out  the  proceeds  in  young  negroes."  The 
witness  states,  that  the  letter  gave  to 
Charles  a  perfect  discretion  about  the  same. 
This  perfect  discretion  was  inferred  by  the 
witness  from  the  terms  of  the  letter,  as 
before  stated,  and  was  not  otherwise  ex- 
pressed, as  is  stated  explicitly  by  the  wit- 
ness himself.  Charles  Terrell  was  then 
indebted  to  the  appellee  in  upwards  of 
I  $800,  and  still  continues  to  be  indebted;  but 
had  voluntarily  and  without  the  request  of 
the  appellee,  given  his  bond  for  a  debt  of 
the  appellee,  amounting  to  £125  12s.,  upon 
which  bond  the  creditor  had  sued  and  ob- 
tained judgment.  Charles  Terrell  sold  the 
lot  to  the  appellant  for  $500,  professedly 
and  with  the  knowledge  of  the  purchaser, 
for  the  purpose  of  discharging  this  last 
mentioned  debt  ;  and  Morris  paid  the 
£125  12s.  directly  to  the  Creditor.  The 
appellant  seems  never  to  have  seen  the 
letter,  and  to  have  acted  under  the  impres- 
sion that  Charles  Terrell  had  an  unlimited 
authority  to  sell  and  dispose  of  the  pro- 
ceeds of  sale;  which  impression  was  de- 
rived from  the  declarations  of  C.  Terrell 
himself,  and  of  the  witness,  who  had  seen 
the  letter.  Morris  obtained  from  Lynch 
the  legal  title. 

This  sale  and  appropriation  of  the  pro- 
ceeds thereof,  was  a  breach  of  trust  on  the 
part  of  Charles  Terrell,  and  a  fraud  upon 
the  appellee.  The  former  could  not,  in  jus- 
tice, use  his  voluntary  engagement  to 
12  pay  the  debt  of  £125  12s.,  *otherwise 
than  by  off-setting  it  against  his 
larger  debt  to  the  latter,  or  frustrate,  under 
pretence  that  the  debt  ought  to  be  paid  by 
Micajah  Terrell,  the  appropriation  of  the 
proceeds  of  the  sale  of  the  lot,  which  the 
owner  might  have  thought,  and  which  prob- 
ably would  have  been,  very  beneficial  to 
him.  The  sale,  as  well  as  the  appropriation 
of  the  proceeds  of  sale,  was  fraudulent  and 
a  breach  of  trust.  The  circumstances  under 
which  it  was  made,  were  calculated  to 
prejudice  the  sale  in  respect  to  price.  It 
was  made  by  a  person  urged  by  a  pressing 
necessity  to  sell,  in  order  to  relieve  him- 
self from  an  execution,  and  to  a  person 
who  was  apprised  of  this  necessity.  A  ven- 
dor, under  such  circumstances,  cannot  ex- 
pect as  much  for  any  property,  as  if  it 
were  known  that  he  was  under  no  necessity, 
nor  even  anxious  to  sell.  It  appears,  by 
Micajah  Terrell's  letter,  that  he  was  entire- 
ly indiflPerent  whether  he  sold  or  not,  and 
Charles  Terrell's  necessities  alone  urged 
him  to  sell.  The  witnesses  are  of  opinion, 
that  the  property  was  sold  at  a  fair  price. 
But,  that  is  of  no  consequence.  The  princi- 
pal had  a  right  to  the  benefit  of  the  sound 
discretion  and  unbiassed  judgment  of  his 
agent,  in  rcFpect  to  the  most  proper  time 
for  selling  the  property.  And,  it  appears, 
that  shortly  after  this  sale,  an  inferior  lot, 
near  to  that  in  question,  was  sold  for  $600; 
and  probably  it  was  notorious,  that  prop- 
erty of  that  description  was  rising  in  value. 
The  appellee  has  lost  the  benefit  of  this 
judgment     and     discretion,     (if    this     sale 


bound  him,)  by  the  unjustifiable  purpose 
of  his  agent,  to  appropriate  the  property 
to  his  own  use,  to  serve  an  immediate  and 
urgent  occasion.  The  statement  of  one  of 
the  witnesses,  that  according  to  the  declara- 
tions of  the  appellee,  after  the  sale,  Charles 
Terrell  had  a  discretion  to  sell,  means  no 
more  than  that  he  had  a  discretion  to  sell 
or  not,  and  not  that  he  had  a  discretion  as 
to  the  terms  of  the  sale  and  appropria- 
tion of  the  proceeds. 

Is  the  purchaser,  under  the  circumstances 

of  this  case,  to  be  affected  by  the  fraud  and 

breach  of  trust  on  the  part  of  the  agent? 

I   think  he  is.     He  who   deals  with 

13  an  agent   *is  bound   to   look  to  his 
authority.     The  failure  of  Morris  to 

call  for  a  sight  of  the  letter  which  gave  C. 
Terrell  authority  to  sell,  was  a  gross  negli- 
gence, and  no  prudent  man  would,  in  such 
a  case,  be  content  with  the  assurances  of 
an  agent  or  a  stranger,  as  to  the  extent  of 
the  authority,  when  it  was  so  easy  to  have 
ascertained  the  real  terms  of  the  authority, 
by  inspecting  the  letter.  Such  negligence 
is  equivalent  to  actual  notice.  A  man  who 
purchases  an  estate  subject*  to  an  equity, 
which  the  title  papers  disclose,  is  bound 
in  the  same  way  as  if  he  had  actual  notice, 
although  he  may  never  have  seen  the  title 
papers,  and  may  have  been  assured  by  the 
vendor,  and  believed,  that  the  estate  was 
free  from  incumbrance.  It  is  his  folly  or 
wilful  neglect,  not  to  have  resorted  to  the 
means  palpably  in  his  power,  of  ascertain- 
ing the  true  state  of  the  title  to  the  prop- 
erty for  which  he  had  treated.  If  Morris 
had  seen  the  letter,  (and  he  stands  in  the 
same  situation  as  if  he  had,)  he  would 
have  known  that  C.  L.  Terrell  was  selling? 
the  property  for  the  purpose  of  applying: 
the  proceeds,  contrary  to  the  instructions 
of  his  principal,  and  would  not  only  have 
been  privy,  but  would  have  been  contribu- 
ting, to  the  fraud  and  breach  of  trust  on 
the  part  of  the  agent.  I  think,  therefore, 
that  the  appellant  cannot  be  protected  in 
his  purchase. 

As  to  the  claim  of  the  appellant  to  be 
compensated  for  improvements,  now  for 
the  first  time,  and  in  this  Court,  as  far  as 
it  appears,  asserted,  I  should  have  thought 
that  if  the  appellee  had  asserted  a  claim  for 
rents  and  profits,  and  an  account  thereof 
had  been  ordered,  then  any  permanent  im- 
provements made  by  the  appellant,  al- 
though not  claimed  in  his  answer,  ought 
to  have  been  allowed  as  a  set-off  against 
the  rents  and  profits,  and  to  no  other  pur- 
pose; provided,  such  improvements  had 
been  made  before  notice  of  the  disaffirm- 
ance of  the  contract  by  the  appellee.  The 
existence  of  the  improvements  is  not  al- 
luded to  in  the  pleadings,  nor  is  the  time 
at  which  they  were  made,  stated  in  the 
evidence;  and  if  they  were,  I  should  not 
have  thought  the  appellant  entitled  to 
claim  compensation  for  them,  under 

14  the   circumstances  *of  this  case,  ex- 
cept   to   the    extent    aforesaid.      In 

many  cases,  a  party  in  possession  mayclaira 
a  compensation  for  improvements  against 
the  owner,  as  if  the  latter  is  guilty  of  a 
fraud,  in  permitting  such  improvements, 
with  a  knowledge  of  his  claim,  and  without 
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giving  notice  thereof  to  the  possessor,  or 
IS  guilty  of  gross  laches  in  asserting  his 
claim,  after  he  is  apprized  of  it.  In  this 
case  the  appellant  was  not  faultless.  The 
appellee  disaffirmed  the  contract,  as  soon 
as  he  was  informed  of  it,  and  promptly 
prosecuted  his  suit  for  the  recovery  of 
ihe  property.  The  sale  was  in  September, 
1809,  and  the  answer  of  Morris  was  sworn 
to  in  July,*  1810.  The  time  of  instituting 
the  suit  does  not  appear,  but  it  must  have 
been  shortly  after  the  sale. 

The  appellant  having  lost  the  benefit  of 
his  purchase,  is  entitled  to  have  the  money 
paid  by  him,  refunded.  In  point  of  law 
his  claim  is  against  Charles  L.  Terrell 
only,  who  virtually  received  the  money 
from  him,  upon  a  consideration  which  has 
failed.  If  C.  L.  Terrell  had  applied  the 
money  to  the  use  of  Micajah  Terrell,  al- 
though not  according  to  his  directions,  the 
former  would  have  had  a  claim  against  the 
latter  to  that  extent,  and  a  Court  of  Equity, 
if  nothing  further  appeared,  might  substi- 
tute Morris  to  the  rights  of  C.  L.  Terrell. 
But,  as  the  latter  admits  that  he  was  in- 
debted to  Micajah,  and  as  it  appears  by 
the  evidence  that  he  was  so  indebted  in  a 
much  larger  sum  than  he  undertook  to 
pay  for  him,  he  has  no  claim  against  Mi- 
cajah Terrell  on  that  account,  further  than 
to  set-off  the  payment  against  his  debt. 
This  right  of  the  appellant  against  C.  L. 
Terrell  being  ascertained  and  established 
by  the  pleadings  and  proofs  between  the 
plaintiffs  and  all  the  defendants,  a  decree 
ought  to  have  been  rendered  in  favor  of 
the  appellant,  against  the  representatives 
of  Charles  L.  Terrell,  for  the  amount  paid 
by  him  to  said  Terrell  on  account  of  the 
purchase.  The  case  of  Chamley  v.  Lord 
Dunsanny  and  others,  2  Sch.  and  Lef.  690, 
cited  at  the  bar,  fully  supports  the  propo- 
sition, that  in  such  a  case  a  decree  may  be 
made  between  co-defendants.  And 
15  this  does  not  conflict  with  the  ♦deci- 
sion in  the  case  of  Taliaferro  v.  Mi- 
nor, in  this  Court.  The  Court  did  not  in 
that  case  declare,  that  no  decree  could  be 
pronounced  in  any  case  between  co-de- 
fendants; but  that  it  was  improper  in  that 
case. 

With  this  variation,  I  think  the  decree 
should  be  affirmed,  and  the  appellant 
should  pay  to  the  appellee  his  costs. 

JUDGE  COALTER.  I  am  by  no  means 
satisfied,  that  under  the  circumstances  of 
this  case,  this  sale  ought  to  be  set  aside, 
either  for  the  want  of  power  in  Charles 
Terrell  to  make  it,  or  by  reason  of  any 
fraudulent  or  improper  conduct  between 
the  appellant  and  him,  in  relation  to  the 
purchase  money,  which  ought  to  vacate  it. 

The  bill  denies  that  any  power  at  all 
was  given,  but  insists  that  if  any  was 
given,  it  was  a  limited  power,  inasmuch 
as  it  directed  a  sale  for  cash.  There  is  no 
allegation,  as  a  ground  for  vacating  the 
sale,  that  there  was  inadequacy  of  price, 
or  any  particular  destination  or  appropria- 
tion of  the  purchase  money,  which  the 
agent  and  purchaser  combined  to  defeat; 
but,  that  instead  of  a  sale  for  cash,  as  di- 
rected, it  was  made  to  pay  a  debt  due  from 


Charles  Terrell  the  agent,  to  the  appellant, 
when  he,  Charles,  was  in  his  debt. 

It  is  proved  by  Christopher  Lynch,  who 
saw  the  letter,  that  it  did  contain  a  power 
to  sell  for  cash,  and  lay  the  money  out  in 
young  negroes,  and  he  thinks  also,  a  per- 
fect discretion  on  the  subject:  that  when 
the  appellee  returned  to  this  State,  he  ad- 
mitted he  had  written  such  a  letter,  and 
did  not  materially  differ  from  the  witness, 
as  to  its  import  and  construction;  but  by 
his  construction,  it  would  still  have  given 
Charles  a  discretion  to  sell. 

The  deponent  was  apprised  by  Charles 
of  the  appropriation  he  intended  to  make 
of  the  greater  part  of  the  purchase  morfey, 
as  hereafter  mentioned,  and  says  that  from 
his  knowledge  of  the  brothers,  together 
with  the  letter,  he  would  have  no  hesita- 
tion in  making  the  purchase.  He  also 
proves  that  the  lot  was  sold  for  a  fair 
price;  but  says,  the  appellee  complained, 
that  Charles  was  in  his  debt,  and  had  not 
treated  him  well  by  selling  the  lot. 
16  *The  denial  of  any  authority,  then, 

was  contrary  to  the  appellee's  own 
knowledge  of  the  fact;  and,  in  candor  and 
truth,  he  ought  to  have  rested  his  case 
solely  on  the  charge,  that  it  was  not  a 
sale  for  cash.  But  this  charge  is  denied, 
and  as  to  the  greater  part  of  the  purchase 
money,  is  disproved;  and  on  an  account 
being  ordered,  I  presume,  could  have  been 
altogether  disproved.     How  was  it? 

The  appellee,  before  he  went  to  Tennes- 
see, sold  a  bill  on  Philadelphia,  and  re- 
ceived the  cash.  The  drawee  could  not  be 
found,  nor  could  it  be  discovered  that  any 
such  person  had  ever  resided  there;  it  of 
course  came  back  protested.  Upon  this, 
Charles  Terrell,  to  save  the  honor  and 
credit  of  his  brother,  took  in  the  bill,  and 
gave  his  own  bond,  on  which,  at  the  time 
of  the  sale,  a  judgment  had  been  obtained, 
and  execution  sued  out.  Now,  though  it 
since  appears  that  Charles  Terrell  was  at 
that  time  in  debt  to  his  brother,  even  after 
a  credit  for  this  sum;  yet,  he  says,  that 
accounts  for  many  years,  had  existed  be- 
tween them,  the  state  of  which  he  knew 
not,  and  did  not  know  he  was  in  debt.  He 
was  not  bound,  therefore,  to  take  this  step 
for  his  brother;  but  having  done  so,  and 
being  now  pressed  by  execution,  instead 
of  buying  slaves  for  his  brother,  and  suffer- 
ing his  own  property  to  be  sold,  he  made 
a  sale  of  the  lot  for  $500,  and  applied 
$418.67,  to  the  discharge  of  this  debt;  and 
this,  it  is  true,  with  the  knowledge  of  the 
appellant  at  the  time  of  the  sale,  of  this 
destination  of  so  much  of  the  proceeds, 
who  actually  paid  that  debt.  Suppose  it 
had  turned  out  that  Charles  had  not  been 
in  debt  to  his  brother;  would  not  this  have 
been  a  payment  in  cash,  even  to  the  ap- 
pellee himself? 

But  in  either  way,  it  was,  in  reality,  his 
debt.  It  is  true,  if  Charles  had  known  the 
state  of  the  accounts,  and  had  told  the  ap- 
pellant that  notwithstanding  that,  he  in- 
tended to  screen  his  own  property,  there 
would  have  been  some  appearance  of  com- 
bination between  them,  even  if  the  appel- 
lant had  paid  over  the  money  to  him,  and 
had    alledged    that    it    was    not    incumbent 
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on  him,  to  see  to  the  appropriation 

17  *of   it.      But   no   such   case   is   made 
out;  and  when  we  add  to  this,  that 

the  appellant  never  saw  the  letter,  but 
took  it  for  granted,  from  the  representa- 
tions of  Christopher  Lynch  and  Charles 
Terrell,  that  the  latter  had  a  power  to  sell 
for  cash,  no  intentional  fraud  can  be  at- 
tributed to  him,  any  more  than  if  he  had 
paid  the  cash  to  Charles,  instead  of  the 
creditor,  leaving  it  to  him  to  use  the  money 
as  he  thought  proper.  Some  interest  or 
unworthy  motive,  of  which  I  cannot  see  a 
semblance,  ought  to  be  shewn,  to  inculpate 
him,  if  that  is  necessary;  as,  under  all  the 
circumstances  of  this  case,  I  think  it  is, 
in  order  to  defeat  the  legal  title  in  him, 
which  has  been  thus  honestly  acquired  and 
paid  for.  The  after-disputes  and  settle- 
ment between  the  brothers,  however  the 
accounts  may  now  stand,  is  not  enough. 
Indeed,  Charles  cannot  be  accused  of  in- 
tentional wrong.  I  come  to  this  conclu- 
sion, not  only  from  the  bona  fides,  in 
reality,  of  the  transaction,  but  because  I 
think  the  appellee  is  not  altogether  clear  of 
blame.  He  was  guilty  of  negligence  in  giv- 
ing a  power  to  his  brother,  in  whom  it  was 
natural  to  suppose,  from  their  previous 
confidence  in  each  other,  the  world  would 
confide,  if  he  was  unworthy  of  that  confi- 
dence; and  has  thus  contributed  to  any 
deception,  if  any  has  been  practised  by 
that  brother,  either  on  himself  or  others. 
This  power,  to  say  the  lerfst  of  it,  was  con- 
tained in  a  letter  calculated  to  produce,  and 
did  produce,  a  belief  that  it  justified  this 
very  sale,  in  the  mind  of  the  witness,  and 
which,  of  course,  was  calculated  to  pro- 
duce the  same  opinion  in  the  mind  of  the 
appellant.  Micajah  Terrell  had  left  the 
State  without  a  previous  settlement  with 
his  brother,  leaving  his  own  honor  in 
jeopardy  as  to  the  bill  sold,  and  also  his 
brother's  in  some  respect,  who  had  told 
the  purchaser  that  he  might  rely  on  its 
payment.  I  cannot  help  thinking,  there- 
fore, that  if  this  letter  had  not  been  lost  or 
mislaid,  or  if  Lynchburg  lots  had  been 
falling,  instead  of  rising,  in  price,  on  his 
return,  we  never  should  have  heard  of  the 
defect  of  this  power. 

18  *But    this    was    not   a   sale,   as   is 
alledged   in   the   bill,   to    pay   a   debt 

due  from  Charles  to  the  appellant  Morris. 
It  was  a  sale  for  cash,  and  $418.67,  was 
paid  in  cash,  as  above  stated.  As  to  the 
residue,  there  was  a  part  of  the  original 
purchase  money  due  to  Lynch;  concern- 
ing which,  there  is,  and  can  be  no  dispute; 
and  the  small  balance  remaining,  was  to 
go  as  a  credit  on  a  bond  for  a  larger 
amount,  in  which  the  appellee  went  oflF  in- 
debted to  the  appellant.  Perhaps  Charles 
was  security  in  that,  or  was  desirous  to 
save  his  brother's  honor  there  also;  for, 
he  promised  to  pay  the  balance,  as  soon 
as  he  got  his  crop  to  market,  as  is  al- 
ledgcd  in  the  answer,  and  all  this  would, 
doubtless,  have  been  proved  on  taking  the 
accounts.  It  was,  therefore,  a  sale  for 
cash,  and  cash  payments,  and  consequently, 
the  only  complaint  in  the  bill  is  done 
away.  This  case  presents  another  hard- 
ship, which  induces  me  to  think  that  less 


injustice  will  be  done  in  affirming  the  sale, 
than  in  setting  it  aside. 

About  the  time  of  the  suit,  whether  be- 
fore or  after  does  not  appear,  the  appel- 
lant sold  a  part  of  this  lot,  and  a  brick 
house  has  been  built  and  other  monies 
laid  out,  which  have  enhanced  its  value. 
The  appellant,  or  some  one  else,  perhaps 
equally  innocent,  must  lose  this,  unless  the 
appellee  can  be  made  to  account  for  it. 
This  I  think  would  be  too  great  a  premium 
on  his  transactions  in  this  case.  I  have 
not  particularly  investigated  this  point,  nor 
is  it  necessary,  the  other  Judges  being  of 
opinion,  tha<^  no  account  of  these  improve- 
ments can  be  taken.  Indeed,  I  am  in- 
clined to  think,  from  the  manner  in  which 
this  point  is  presented  by  the  record,  that 
no  account  can  be  taken. 

I  therefore  think  we  ought  to  reverse 
the  decree  and  dismiss  the  bill.  The  other 
Judges,  however,  are  of  a  different  opin- 
ion, and  the  only  question  remaining  is, 
whether  there  can  be  a  decree  between 
the  appellant  and  the  representatives  of 
Charles  Terrell,  for  the  money  paid  in  dis- 
charge of  the  debt  aforesaid,  there  being 
no  dispute  as  to  any  other  sum?  The 
amount  thus  paid,  as  stated  in  the 
19  *answer  of  the  appellant,  was 
£128  12s.  The  witness  McCleland 
says,  as  near  as  he  recollects,  it  was 
£125  12s.  It  seems  to  me  that  a  decree 
may  be  made  between  those  parties.  But, 
as  those  representatives  have  no  counsel 
here,  and  as  there  is  no  one  authorised  to 
assent  to  a  decree  for  any  specific  sum, 
all  that  we  can  do  is,  to  send  the  cause 
back  for  an  account  between  those  parties, 
settling  the  principle  that  it  is  competent 
for  the  Court  to  decree  between  them. 

The  appellee  has  recovered  his  costs  in 
the  Court  below  against  the  appellant,  by 
the  decree,  and  must  have  his  costs  here 
on  the  affirmance. 

As  to  the  future  costs  in  taking  the  ac- 
counts, &c.,  they  will  of  course  be  charged, 
either  to  the  appellant  or  to  the  representa- 
tives of  Charles  Terrell,  as  either  shall  re- 
auire  the  services  producing  such  costs. 
But.  on  the  final  decree  between  them.  I 
think  the  estate  of  Charles  Terrell  ought 
to  be  made  responsible,  not  only  for  the 
interest  of  the  money  paid,  but  all  costs 
incurred  by  the  appellant,  as  well  here  as 
in  the  Court  below,  in  the  same  manner  as 
if  he  had  brought  a  suit  to  have  his  pur- 
chase money  and  costs  reimbursed. 

As  to  the  bond  of  the  appellee,  if  that 
was  delivered  up  to  Charles  Terrell,  it 
outfht  to  be  returned  or  accounted  for. 

JUDGE  BROOKE,  concurred  with 
JUDGE  GREEN;  and  this  was,  in  sub- 
stance, the  decree  entered  up:  That  al- 
though the  decree  of  the  Chancellor  is 
right  so  far  as  it  goes,  it  is  erroneous  in 
not  proceeding  to  decree  that  the  defend- 
ants, the  personal  representatives  of 
Charles  Terrell,  should,  out  of  the  assets 
of  their  testator,  if  so  much  thereof  they 
have,  pav  to  the  appellant  what  the  said 
Charles  Terrell  received  from  him,  in  con- 
sideration of  the  sale  of  the  lot  in  the  pro- 
ceedings mentioned,  with  interest  from  the 
time    of    the    receipt    thereof,    and    all   the 
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costs  expended  by  the  appellant  in  defend- 
ing this  suit;  and  to  that  end,  proper  ac- 
counts should  have  been  directed.  In 
taking  such  accounts,  the  said  rep- 
resentatives should  be  also  charged 
20  *with  all  costs  and  loss,  incurred  by 
the  appellant  in  the  prosecution  of 
this  appeal;  and  that  the  costs  of  the  fur- 
ther prosecution  of  the  said  suit,  which 
would  otherwise  be  chargeable  to  the  ap- 
pellee, should  be  borne  in  the  first  instance 
by  the  appellant.  Therefore  it  is  decreed 
and  ordered,  that  the  decree  aforesaid,  so 
far  as  the  same  conflicts  with  the  forego- 
ing opinion,  be  reversed  and  annulled,  that 
the  residue  thereof  be  affirmed;  and  also, 
that  the  appellant  do  pay  to  the  appellee, 
as  the  party  substantially  prevailing,  his 
costs  by  him  about  his  defence  in  this  be- 
half expended.  But,  this  decree  is  to  be 
without  prejudice  to  any  suit  which  the 
appellant  may  be  advised  to  bring  against 
the  said  Charles  L.  Terrell's  representa- 
tives, claiming  compensation  for  improve- 
ments on  the  said  lot,  or  to  any  defence 
of  the  said  Terrell's  representatives,  against 
such  suit  or  claim. 


Fairfax  v.  Lewis. 
The  Sanne  v.  The  Same. 

November,  1828. 

Covenant.— What  constitutes  an  Inde- 
pendent covenant. 

Deed-Tender  by  Pnrchajer.— A  puz  chaser  Is  not 
bonnd  to  prepare  and  tender  a  deed  to  the  vendor. 
unless  sQch  an  obllfiration  can  be  Inferred  from 
the  terms  of  the  contract. 

Pfesdlnc  and  Practice— Plea  of  Covenants  Performed— 
Evidence  to  5apport«— Case  at  Bar— In  a  contract 
between  A.  B.  and  C.  by  which  A.  purchases  from 
B.  i>artof  a  tract  of  land,  the  title  to  which  was  In 
D.  and  B.  covenanted  to  procure  a  conveyance  for 
that  part  of  the  land  to  A.  and  C.  purchases  the 
residue  of  the  land  of  B.  and  purchases  also  from 
k.  that  part  which  A.  had  purchased  of  p.  for 
vMch  A.  covenants  with  C.  to  procure  him  a 
proper  convej'ance:  and.  in  the  same  contract.  B. 
coven^ts  with  C.  to  procure  him  a  conveyance  of 
the  whole  tract:  upon  the  ireneral  plea  of  cove- 
nants performed  by  A.  proof  that  B.  procured  a 
conveyance  of  the  whole  land  to  C.  does  not  sup- 
port tbe  issue  on  the  part  of  A. 

These  were  two  actions  of  covenant;  one 
brought  in  the  Superior  Court  of  Law  for 
Jefferson  county,  by  Lewis  v.  Fairfax;  the 
other  brought  in  the  Superior  Court  of 
Law   for   Lo.udoun    county,    by    Fairfax   v. 

Lewis. 
21  ♦The  covenant  on  which  both  ac- 

tions were  founded,  was  in  substance 
as  follows: 

On  the  26th  of  April,  1804,  Philip  Fitz- 
h"gh,  Joseph  Lewis,  junior,  and  Ferdi- 
nando  Fairfax,  entered  into  an  agreement, 
under  seal,  by  which  the  said  Fitzhugh 
purchased  of  the  said  Lewis  his  estate 
called    Clifton,    in    Loudoun    county,    with 


*Pleadliv  >n<l  Practice— Plea  ot  Covenants  Per- 
foraied— Bvldence  to  diii>port.— The  plea  of  ' 'cove- 
nants performed"  can  only  be  supported  by  evidence 
which  shows  that  the  defendant  has  performed  his 
coTenant,and  not  by  evidence  showinsr  that  his  own 
performance  was  excused  by  the  act  of  the  plain- 
tiff or  any  other..  Chewnine  v.  Wilkinson,  95  Va. 
MB. 29  S.  E.  Rep.  680,  citinff  principal  case  and  ScraffGTs 
T.  HiU.  S7  W.  Va.  706.  17  S.  E.  Rep.  186.  as  authority. 
The  principal  case  is  also  cited  in  Fairfax  v.  Lewis. 
11  Lelffh  247.    See    further,  monographic  note  on 

Covenant  The  Action  of"  appended  to  I.ee  v. 
Cooke.  1  Wash.  806. 


the  mill,  distillery,  and  every  implement 
belonging  thereto,  &c.,  the  quantity  of 
land  being  about  203  acres,  possession  to 
be  delivered  on  the  first  day  of  May  fol- 
lowing, with  a  good  conveyance,  by  a  clear 
deed,  with  general  warranty,  and  free  from 
every  incumbrance,  except  a  mortage 
for  four  thousand  pounds,  to  Joseph  Tid- 
ball,  payable  the  first  day  of  May,  1813, 
with  interest,  annually,  from  the  first  of 
May  next;  which  mortgage  the  said  Fitz- 
hugh assumed  to  discharge  as  a  part  of 
the  purchase  consideration;  and  likewise 
to  assign  over  to  said  Lewis  an  obligation 
or  assumpsit  of  Richard  Bland  Lee,  for 
$5,000,  and  to  pay  the  balance  of  $8,333  1-3, 
out  of  a  tract  of  about  19,200  acres,  upon 
Bacon  Creek  of  Green  River,  Kentucky, 
which  the  said  Fitzhugh  held  the  obligation 
of  Thomas  Lang,  to  convey  in  due  form, 
when  required  by  the  said  Fitzhugh,  and 
which  land  Fitzhugh  warranted  to  be  clear 
of  all  claim  for  taxes  or  public  dues,  rating 
the  said  land  at  $2  per  acre,  on  an  average. 
Then  Lewis  bound  himself  to  procure  to 
Fairfax,  or  whom  he  might  direct,  a  con- 
veyance or  assignment,  in  due  and  effective 
form,  of  a  certain  claim  held  by  Adam 
Douglas,  as  administrator  of  Robert  Turn- 
bull,  deceased,  upon  Dr.  E.  W.  Bull,  esti- 
mated at  about  $8,000,  together  with  a 
proper  assignment  of  the  mortgage  on  said 
Bull's  land,  by  which  the  said  claim  is  se- 
cured, with  the  benefit  of  the  suit  in  Chan- 
cery then  depending  for  the  foreclosure 
of  the  same;  also  to  assign  or  procure  to 
the  said  Fairfax  the  above  mentioned  claim 
of  Fitzhugh  on  R.  B.  Lee,  for  $5,000;  and 
likewise  to  procure  a  proper  conveyance 
of   the   said   part   of  the   said   Green   River 

land  to  amount  to  $8,333  1;3,  at  two 
22         *dollars  per  acre  as  aforesaid,  to  the 

said  Fairfax,  from  the  said  Thomas 
Lang;  the  whole  (subject  to  corrections,) 
put  at  $21,333  1-3,  for  which  the  said  Lewis 
agrees  to  receive,  and  the  said  Fairfax  to 
make  payment  as  follows:  The  balance 
now  remaining  unsold  of  the  Piedmont 
tract  in  Loudoun,  and  to  the  southward  of 
what  was  before  conveyed  to  said  Lewis, 
estimated  to  be  about  2,500  acres,  but  to 
be  ascertained  by  surveys  already  made 
thereof  by  William  H.'  Harding,  at  $8  per 
acre,  say  to  the  amount  of  $20,033,  of  which 
the  said  Fairfax  is  to  convey  his  reversion- 
ary interest,  with  general  warranty;  also 
wood-land  on  the  Blue  Ridge  or  Short 
Hill,  or  leased  land  in  the  Valley  between, 
selected  by  said  Fairfax,  as  soon  as  con- 
veniently can  be  done,  at  his  selling  prices 
(but  not  exceeding  ten  dollars  per  acre,) 
to  make  up  the  balance,  say  $1,300;  and 
should  the  above  agreement  take  eflFece,  the 
said  Fitzhugh  engages  to  procure  from 
the  said  Thomas  Lang  a  conveyance  of 
the  whole  of  the  said  Green  River  tract  of 
land  to  the  said  Fairfax,  according  to  the 
said  Lang's  obligation  to  convey  the  same, 
and  to  receive  in  payment  the  following, 
viz:  certain  lands  in  the  counties  of  Wash- 
ington and  Montgomery,  in  Virginia, 
bought  by  the  said  Fairfax,  of  Hugh 
Holmes,  and  to  be  conveyed  by  either  of 
them  to  the  said  Fitzhugh,  with  special 
warranty,    at    the    price    of   $5,000;    certain 
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lands  in  Pennsylvania,  bought  by  said  Fair- 
fax of  Richard  Bland  Lee,  whose  convey- 
ance to  said  Fitzhugh,  in  due  form,  said 
Fairfax  shall  procure,  the  quantity  per  sur- 
veys or  patents  now  exhibited,  for  $8,400; 
a  tract  of  land  in  Wood  county,  per  patent, 
said  to  be  5,000  acres,  to  be  conveyed  to 
said  Fitzhugh  by  Thomas  Wilson  of  Mor- 
gantown,  as  he  would  have  conveyed  to 
said  Fairfax,  at  $5,500;  certain  lands  in 
Bourbon  county,  Kentucky,  conveyed  by 
Fendall  to  said  Fairfax,  ?ud  by  him  to  be 
conveyed  to  said  Fitzhugh,  by  a  similar 
deed,  for  $4,000;  the  lot  and  houses  in 
Hillsborough,  purchased  by  said  Fairfax 
from      Thomas      D.      Stevens,      for 

23  $1,666.66;  the  lot  *and  houses  in  the 
same   place   purchased  by  the   same 

from  Thomas  Leslie,  for  $1,200,  to  be  con- 
veyed without  delay,  and  immediate  pos- 
session given,  except  a  lease  for  the  first 
for  one  year,  the  rent  thereof  to  go  to  the 
said  Fairfax;  the  lot  of  Stephen  Donaldson 
on  the  Arcadia  tract,  subject  to  the  life 
estate  of  Mrs.  Sarah  Fairfax,  and  the  lease 
of  said  Donaldson,  say  335  acres,  at  $12, 
equal  to  $4,020;  any  balance  on  either  side 
to  be  made  up  in  some  way  convenient  and 
accommodating  to  the  party  having  the 
same  to  pay.  It  was  farther  agreed  be- 
tween the  parties,  that  this  contract  shall 
take  immediate  effect,  and  be  binding  upon 
each  of  them,  their  heirs,  executors,  and 
administrators,  when  the  said  Fitzhugh 
shall  determine  to  take  the  Clifton  estate, 
on  the  terms  first  above  expressed,  which 
he  has  the  option  of  accepting  or  refusing, 
upon  actual  inspection,  to  be  made  by  him, 
without  delay. 

This  agreement  was  signed  and  sealed 
by  Lewis  and  Fairfax;  and  the  following 
writing  was  subjoined:  "After  viewing 
the  Clifton  estate,  I  do  hereby  ratify  the 
above  contract  this  3d  day  of  May,  1804. 
Philip  Fitzhugh,  (Seal.)" 

An  addition  was  made  to  this  agreement, 
dated  the  4th  of  May,  1804,  by  Lewis  and 
Fairfax,  under  their  hands  and  seals,  by 
which  it  is  stipulated, 'that  for  ascertaining 
finally  the  difference  between  the  true 
quantity  of  land  of  the  Piedmont  tract, 
conveyed  to  the  said  Lewis  by  the  said 
Fairfax,  and  the  estimated  quantity  of 
2,3615^  acres,  they  will  submit  to  a  survey 
to  be  made  without,  delay,  by  William  H. 
Harding,  at  the  instance  and  expense  of 
the  said  Lewis,  except  as  to  the  lots  of 
Joseph  Thompson,  William  Hough,  and 
Samuel  Clendenning,  and  the  slip  on  Tay- 
lor's line,  sold  to  James  Mcllhaney,  which 
have  not  been  already  surveyed;  and  that 
when  ascertained,  such  difference  (excess 
or  deficiency)  is  to  be  accounted  for  at  $8 
per  acre:  that  Fairfax  shall  cause  to 

24  be     immediately    conveyed     *by    the 
said   Harding  to  the  said  Lewis  the 

land  which  Harding  owns  upon  Broad 
Run,  on  the  Tankersville  tract  (said  to  be 
about  158  acres.)  by  actual  survey,  at  $16 
per  acre,  payable  first  in  the  deficiency  of 
the  said  Piedmont  land,  conveyed  to  Lewis 
as  aforesaid,  compared  with  the  property 
received  of  the  said  Lewis,  according  to  the 
within  contract,  when  the  decree  of  the 
Chancellor  shall  fix  the  amount  of  Turn- 


bull's  claim  on  Bull,  which  is  now  received 
by  Fairfax,  at  not  less  than  $6,000,  with  in- 
terest from  the  1st  of  January,  1801,  and 
the  balance  in  some  property  convenient 
and  accommodating  to  both  parties. 

In  the  action  of  Lewis  v.  Fairfax,  the 
declaration  assigns  as  a  breach  of  covenant, 
that  the  said  Fairfax  "did  not  immediately, 
or  at  any  time  since,  cause  to  be  conveyed 
by  William  H.  Harding,  to  the  said  Lewis, 
the  land  which  Harding  then  owned  upon 
Broad  Run,  on  the  Tankersville  tract,  (said 
to  be  158  acres,  by  actual  survey,)  at  $16 
per  acre,  &c." 

Fairfax  pleaded  covenants  performed; 
and  a  special  plea  to  the  following  effect: 
that  he  has  always  been  ready  to  cause  to 
be  conveyed  by  the  said  William  H.  Hard- 
ing to  the  said ,  the  land  which  Harding 

owned  on  Broad  Run,  said  to  be  150  acres 
by  actual  survey,  if  he  had  been  thereto 
required;  but  the  plaintiff  never  did  require 
or  demand  a  conveyance  of  the  same,  ac- 
cording to  the  tenor  of  the  said  covenant; 
and  he  put  himself  upon  the  country. 

To  the  first  plea,  the  plaintiff  replied 
generally,  and  issue  was  joined;  and  to  the 
second  plea  he  put  in  a  general  demurrer. 
Upon  argument,  the  demurrer  was  sus- 
tained by  the  Court,  and  the  plea  over- 
ruled. 

At  a  subsequent  term,  the  cause  came  to 
trial,  and  the  jury  found  a  verdict  for 
$2,528  damages,  with  interest  from  the  4th 
day  of  May,  1804,  until  paid.  The  Court 
gave  judgment  accordingly. 

Fairfax  obtained  a  supersedeas. 
25  *In  the  suit  of  Fairfax  v.  Lewis, 

(which  is  founded  on  the  same  agree- 
ment, as  before  mentioned)  the  declaration 
alledges,  that  Fairfax  had  well  and  truly 
performed  all  the  covenants  and  agree- 
ments on  his  part  to  be  performed,  so  far 
as  they  regard  the  said  Lewis,  and  in  par- 
ticular, he  avers  that  on  the  4th  day  of 
May,  1804,  he  conveyed  to  the  said  Lewis 
by  a  good  and  sufficient  deed,  the  Pied- 
mont tract  of  land  in  the  contract  men- 
tioned, which  said  tract  contained  2,361^ 
acres,  and  which  said  conveyance  was  ac- 
cepted by  the  said  Lewis,  under  and  by 
virtue  of  the  agreement  aforesaid;  never- 
theless, the  said  Lewis  has  altogether  failed 
to  perform  the  said  agreement,  so  far  as 
it  regarded  the  said  Fairfax,  and  has  broken 
the  same  in  these  instances,  viz:  the  said 
Lewis  has  failed  to  assign  to  the  said  Fair- 
fax, the  claim  held  by  Adam  Douglas,  as 
administrator  of  Robert  Turnbull,  de- 
ceased, upon  W.  Bull,  estimated  at  $8,000, 
and  altogether  failed  to  establish  the  said 
claim  to  amount  to  $8,000,  or  even  7,200, 
but  that  the  said  claim  only  amounted  to 
$7,192:  that  the  said  Lewis  has  altogether 
failed  to  assign  or  procure  to  the  said 
Fairfax  the  claim  of  Philip  Fitzhugh  on 
Richard  B.  Lee  for  $5,000:  that  the  said 
Lewis  has  altogether  failed  to  procure  a 
proper  conveyance  of  the  said  part  of  the 
said  Green  River  land,  to  the  amount  of 
$8,333  33  cts.  at  two  dollars  per  acre  as 
aforesaid,  to  the  said  Fairfax  from  the  said 
Thomas  Lang;  and  that  the  said  Thomas 
Lang  had  not,  at  the  time  of  the  execution 
of  the  agreement  aforesaid,  or  ever  after, 
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a  good,  sure,  perfect  and  indefeasible  es- 
tate in  fee,  in  and  to  the  said  Green  River 
tract  of  land,  whereby  he  could  convey,  by 
a  proper  conveyance,  to  the  said  Fairfax, 
the  aforesaid  part  of  the  said  tract,  amount- 
ing at  $2  per  acre  to  $8,333  33  cts. 

The  defendant  pleaded  covenants  per- 
formed; whereupon  issue  was  joined. 

At  the  trial  the  plaintiff  filed  a  demurrer 
to  the  evidence  of  the  defendant,  to  sup- 
port on  his  part  the  issue  joined,  which  the 
defendant    refused    to   join;    but    the 

26  Court     directed     *him     to     join    in 
the  said  demurrer,  on  the  plaintiff's 

consenting  that  the  same  should  be  subject 
senting  that  the  same  should  be  subject 
to  the  following  terms;  "The  demurrer  in 
this  case  is  also  to  be  subject  to  the  opin- 
ion of  the  Court  on  this  point,  to  wit, 
whether  as  the  pleadings  and  issue  in  this 
cause  are,  it  was  incumbent  upon  the  plain- 
tiff to  prove  a  performance,  or  an  offer  on 
his  part  to  perform  the  following  cove- 
nants contained  in  the  deed  set  forth  in  the 
declaration,  to  wit;  the  covenant  for  the 
conveyance  of  Woodland  on  the  Blue 
Ridge,  or  Short  Hill,  or  leased  land  in  the 
Valley,  and  the  covenant  for  the  convey- 
ance of  the  lot  of  Stephen  Donaldson  on 
the  Arcadia  tract,  and  the  covenants  for 
the  conveyance  of  the  land  owned  by  Wil- 
liam Harding  upon  Broad  Run  in  the 
Franklin  tract,  of  the  performance  of  which 
covenants,  ar  of  any  offer  or  tender  to  per- 
form them,  no  evidence  was  offered  to  the 
jury."  To  these  terms  the  plaintiff  as- 
sented, and  the  defendant  thereupon  joined 
in  the  demurrer.  Whereupon  a  juror  was 
withdrawn,  and  the  rest  of  the  jury  dis- 
charged from  rendering  a  verdict. 

On  the  trial,  five  bills  of  exception  were 
filed. 

1.  The  plaintiff  offered  in  evidence,  a  cer- 
tificate purporting  to  be  the  certificate  of 
the  Register  of  the  Land  Office  of  the 
State  of  Kentucky,  under  the  seal  of  the 
said  Office,  certifying,  that  19,000  acres  of 
land  entered  with  the  Auditor  for  taxation, 
in  the  name  of  Thomas  Lang,  jun.  was  ly- 
ing in  Harding  county  and  as  patented  to 
William  Pollard,  was  exposed  to  sale  in 
the  following  manner  ("as  appears  from 
the  books  of  the  sale  of  non-residents  land 
in  my  office,")  viz.  4,000  acres  to  W.  J. 
Adair  in  the  year  1804,  for  the  taxes  and 
costs  due  thereon  for  the  year  1803,  &c. 
signed  Mark  Harding,  R.  L.  Off.  and  sealed 
with  his  official  seal. 

There  was  also  a  certificate  purporting 
to  be  that  of  the  Governor  of  Kentucky, 
under  the  seal  of  the  said  State,  certifying 
that  the  said  Mark  Harding  is  and  was.  at 
the  time  of  signing  the  foregoing  certifi- 
cate, Register  of  the  Land  Office  of  Ken- 
tucky, and  that  full  faith  and  credit 

27  should    *be   given   to   all    his   official 
acts.      Signed     Charles     Scott,     and 

countersigned  by  J.  Bledsoe,  Secretary. 

The  defendant  objected  to  the  said  evi- 
dence, stating,  that  the  same  was  not  au- 
thenticated according  to  the  act  of 
Congress;  and  the  Court  sustained  the  ob- 
jection, and  refused  to  suffer  the  said  cer- 
tificates to  be  read.  To  this  opinion  the 
plaintiff  excepted. 


2.  The  plaintiff  offered  in  evidence  a  cer- 
tificate purporting  to  be  a  certificate  of  the 
Auditor  of  the  State  of  Kentucky,  stating, 
that  on  the  12th  day  of  August,  1797,  John 
Philips  listed  for  taxation  in  the  office  the 
following  tracts  of  land,  viz:  19,000  acres, 
third  rate,  lying  in  the  county  of  Harding 
on  Green  River,  and  patented  in  the  name 
of  W.  Pollard,  on  the  25th  day  of  Novem- 
ber, 1803.  The  above  tract  of  land  was 
transferred  from  John  Philips  to  Thomas 
Lang,  jr.  &c.  signed  George  Madison;  and 
a  certificate  of  the  Governor,  in  official 
form,  that  George  Madison  is  Auditor  of 
public  accounts  for  the  said  State. 

The  plaintiff,  at  the  time,  offered  in  evi- 
dence a  paper  purporting  to  be  a  copy  of 
"an  act  providing  for  the  redemption  of 
lands  sold  for  taxes,"  in  these  words,  &c. 
certified  by  J.  Bledsoe,  Secretary  of  State, 
to  be  a  true  and  perfect  copy  of  the  origi- 
nal enrolled  bill. 

The  defendant  objected  to  the  reading 
the  said  papers,  stating,  that  they  were  not 
duly  authenticated  according  to  the  act  of 
Congress;  and  the  Court  sustained  the  ob- 
jection. To  that  opinion,  the  plaintiff  ex- 
cepted. 

3.  The  plaintiff  offered  to  prove,  by  parol 
evidence,  that  the  tract  of  19,200  acres  on 
Green  River  in  Kentucky,  mentioned  in 
the  contract  aforesaid,  was  not  then  worth, 
nor  is  it  now  worth,  the  taxes  payable  on 
the  said  land;  but  the  defendant  objected 
to  such  testimony,  and  the  court  sustained 
the  objection.     The  plaintiff  excepted. 

4.  The  plaintiff  offered  evidence  to  prove, 
that  the  property  in  the  aforesaid  contract 
mentioned,  called  Clifton,  conveyed  as 
aforesaid    by    the    defendant    to    the    said 

Philip  Fitzhugh,  was  not  at  that  time 
28        intrinsically  worth  $8,000;  *and  that 

the  tract  of  land  called  Piedmont, 
conveyed  as  before-mentioned  by  the  plain- 
tiff to  the  defendant,  was  of  greater  value 
than  the  price  at  which  the  same  was 
rated.  But,  the  defendant  objecting  to  this 
evidence,  the  Court  refused  to  admit  it. 
To  this  opinion,  the  plaintiff  excepted. 

5.  The  plaintiff  offered  in  evidence  a 
copy  of  a  contract  between  Ezekiel  W. 
Bull  and  Philip  Fitzhugh,  dated  the  4th  of 
May,  1804,  with  two  endorsements  thereon, 
the  last  of  which  is  in  the  hand-writing  of 
the  said  Bull.  The  contract  stipulates, 
that,  in  consideration  of  a  claim  held  by 
the  said  Bull  against  Theodorick  Lee,  to 
the  amount  of  $11,000,  the  said  Fitzhugh 
agrees  to  have  conveyed  to  the  said  Bull, 
the  two  following  pieces  of  property,  viz: 
two  certain  tracts  of  land  lying  in  Bourbon 
county,  Kentucky,  and  several  tracts  of 
land  in  the  county  of  Lycoming  and  Mif- 
flin, Pennsylvania:  all  which  property  the 
said  Fitzhugh  is  to  receive  from  Fairfax; 
but,  as  the  valuation  of  the  said  property 
exceeds  the  claim  of  the  said  Bull,  in  the 
sum  of  $1,420,  the  said  Bull  agrees  to  ac- 
count with  the  said  Fitzhugh  for  the  same, 
within  the  term  of  three  months  from  the 
time  the  title  papers  are  passed  to  him,  if 
he  should  not,  before  that  time,  sink  the 
claim  of  any  balance,  by  an  order  on  said 
Fitzhugh,  from  General  Henry  Lee. 

The    endorsement    states,    that   the    con- 
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tract  is  subject  only  ta  the  condition  of 
Fairfax  receiving  from  Thomas  Lang,  ei- 
ther mediately  through  Fitzhugh,  or  di- 
rectly from  himself,  a  conveyance  of  certain 
lands  on  Green  River  free  from  every  in- 
cumbrance, agreeable  to  the  contract  en- 
tered into  between  Fairfax  and  Fitzhugh, 
on  the  26th  of  April  last.  Signed  by  Fitz- 
hugh and  Bull. 

There  is  also  an  endorsement  signed  by 
Bull,  stating  that  the  first  endorsement  is 
in  the  hand-writing  of  Fairfax,  and  by  his 
suggestion  annexed  to  the  said  agreement. 

The  said  copy  of  the  agreement  and  en- 
dorsements, was  offered  for  the  purpose  of 
impeaching  the  truth  of  the  said  Bull's 
deposition;    and    the   defendant    hav- 

29  ing  objected  *thereto,  the  Court  per- 
mitted  the   said   testimony  to   go   to 

the  jury  for  the  purpose  aforesaid,  but  in- 
formed the  plaintiff's  counsel,  that  if  he 
persisted  in  using  it,  the  Court  would  not 
compel  the  defendant  to  join  in  demurrer; 
the  Court  being  of  opinion,  that  the  de- 
murrant, in  such  a  case  as  this,  could  not 
be  permitted  to  impeach  the  truth  of  the 
evidence  demurred  to;  whereupon  the 
plaintiff's  counsel  withdrew  the  said  copy 
and  endorsement,  and  excepted  to  the 
opinion  of  the  Court. 

The  demurrer  to  evidence  was,  in  sub- 
stance, as  follows:  To  maintain  the  issue 
on  the  part  of  the  defendant,  he  gave  in 
evidence  to  the  jury  the  contract  entered 
into,  bet\yeen  the  plaintiff  and  defendant 
and  Philip  Fitzhugh,  with  the  endorse- 
ments thereon,  and  additions  thereto,  dated 
the   26th  of  April,   1804,   as  above  recited: 

A  deed  from  the  defendant  to  Philip 
Fitzhugh,  for  the  property  called  Clifton, 
dated  the  4th  day  of  May,  1804: 

A  letter  from  Fairfax  to  Lewis,  dated 
the  9th  of  February,  1805,  informing  him 
that  Dr.  Bull  intended  to  attempt  to  get 
rid  of  his  debt  to  Robert  Turnbull,  (as- 
signed to  Fairfax  by  Lewis,)  by  shewing 
usury  in  the  transaction: 

A  deed  of  mortgage  from  Bull  to  Turn- 
bull,  dated  the  21st  of  April,  1801,  to  secure 
a  debt  of  $6,000. 

A  decree  of  the  Staunton  Chancery 
Court,  foreclosing  the  said  mortgage: 

The  defendant  then  proved  by  a  witness, 
that  the  plaintiff  received  the  proceeds  of 
the  sale  of  the  mortgaged  property  afore- 
said, made  under  the  decree  afotesaid;  and 
that  the  assumpsit  of  Richard  B.  Lee,  men- 
tioned in  the  contract  before  mentioned, 
was  assigned  to  the  plaintiff,  according  to 
the  terms  of  the  said  contract. 

A  copy  of  a  receipt  given  to  Fairfax,  21st 
of  June,  1804,  by  Fitzhugh,  acknowledging 
his  having  received  from  the  said  Fairfax, 
his  obligation  to  convey,  when  required, 
his  reversionary  right  of  Donaldson's  lot 
in  Arcadia;  also  his  orders  on  Stevens  and 
Leslie,  for  a  conveyance  of  their  lots  and 
houses  in  Hillsborough,  &c. 

30  *The    deposition    of    Bull,    stating 
his  impressions  of  the  understanding 

of  the  parties  in  the  contract  of  the  26th 
of  April,  1804: 

The  evidence  of  Thomas  Lee,  to  prove 
that  a  deed  was  executed  by  Thomas  Lang 
to  the  plaintiff  for  the  19,200  acres  of  land. 


mentioned  in  the  said  contract;  which  deed 
was  put  into  the  possession  of  the  said 
Lee,  as  the  agent  of  the  said  plaintiff,  and 
was  enclosed  by  him,  the  said  Lee,  in  a 
letter  to  the  plaintiff,  which  letter  was 
produced  by  the  plaintiff;  suggesting  an 
imperfection  in  the  deed,  in  taking  Mrs. 
Lang's  relinquishment  of  dower,  and  ad- 
vising the  proper  course  to  have  the  error 
corrected,  &c. 

The  plaintiff  gave  in  evidence  on  his 
part,  the  conveyance  of  himself,  to  the  de- 
fendant, of  the  Piedmont  land,  dated  the 
4th  day  of  May,  1804: 

A  letter  from  Fitzhugh  to  Lang,  dated 
21st  of  June,  1804,  informing  him  that  as 
Fairfax  deemed  the  deed  to  him  (Fitz- 
hugh) insufficient,  he  requested  that  Lang: 
would  execute  another  deed  to  Fairfax,  re- 
ferring to  the  bounds  of  the  original  pat- 
ent, with  Mrs.  Lang's  relinquishment  taken 
in  proper  form,  as  the  laws  of  Kentucky 
require,  &c.;  and  he  further  proved  that 
Lang  received  the  said  letter  through  the 
agent  of  the  plaintiff. 

The  plaintiff  proved  that  he  sent  an 
agent  to  the  house  of  the  said  Lang,  with 
instructions  to  procure  a  deed  for  the  Ken- 
tucky land,  and  to  view  the  said  land  and 
make  enquiries  about  its  boundaries,  natu- 
ral advantages,  soil,  value,  title,  &c.:  that 
Lang  objected  to  give  such  deed  as  the 
plaintiff  requested:  that  Lang  gave  the 
agent  no  receipt  for  the  payment  of  taxes 
of  the  said  land. 

Upon  this  demurrer  to  evidence,  the  Su- 
perior Court  gave  judgment  for  the  de- 
fendant. 

Fairfax  obtained  a  supersedeas. 

Nicholas,  for  the  appellant. 

Wickham,  for  the  appellee. 
31  ♦November  22.     JUDGE  GREEN. 

The  contract  upon  which  these  ac- 
tions were  founded,  was  entered  into  on 
the  26th  day  of  April,  1804,  between  Jo- 
seph Lewis,  Ferdinando  Fairfax  and  Philip 
Fitzhugh:  by  which  it  was  stipulated  be- 
tween Lewis  and  Fitzhugh,  that  Lewis 
sold  to  Fitzhugh  his  Clifton  estate,  subject 
to  a  mortgage  for  £4,000,  for  which  Fitz- 
hugh was  to  pay  by  assigning  to  Lewis  an 
obligation  of  Richard  B.  Lee  for  $5,000, 
and  the  balance  of  $8,333  33  cts.  out  of  a 
tract  of  19.200  acres  of  Kentucky  land;  for 
the  conveyance  of  which  in  due  form  when 
required,  Fitzhugh  held  the  obligation  of 
Thomas  Lang,  and  which  land  Fitzhugh 
thereby  warranted  to  be  clear  of  all  taxes 
and  public  dues;  the  land  to  be  rated  at 
two  dollars  per  acre.  Then  Lewis  stipu- 
lated to  procure  an  assignment  to  Fairfax 
or  to  whom  he  might  direct,  of  a  mortgage 
from  Bull  to  Turnbull,  estimated  at  about 
$s,000,  and  to  assign  or  procure  to  said 
Fairfax  the  said  obligation  of  Richard  B. 
Lee  for  $5,000;  and  likewise  to  procure  a 
proper  conveyance  of  the  said  part  of  said 
Green  River  land,  to  the  amount  of 
$8,333  33  cts.  at  two  dollars  per  acre,  to 
said  Fairfax  from  said  Lang:  the  whole 
property  so  to  be  transferred  to  Fairfax 
by  Lewis,  put  at  $21,333  33  cts.  subject  to 
correction.  For  which  Lewis  agreed  to 
receive,  and  the  said  Fairfax  to  make  pay- 
ment as  follows: — by  conveying  to  Lewis, 
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with  general  warranty,  his  reversionary  in- 
terest in  the  Piedmont  tract  of  land,  esti- 
mated to  be  about  2,500  acres,  but  to  be 
ascertained  by  surveys  already  made  by 
Harding  at  $8  per  acre,  say  to  the  amount 
of  $20,033  33  cts.  and  the  balance,  say 
Sl,300,  in  other  lands  on  the  Blue  Ridge 
or  Short  Hills,  or  in  the  Valley  between, 
at  his  usual  selling  prices,  not  exceeding 
$10  per  acre,  as  soon  as  conveniently  could 
be  done;  and  if  the  said  agreement  should 
take  effect,  Fitzhugh  engaged  to  procure 
from  Lang  to  Fairfax,  a  conveyance  of  the 
whole  of  the  said  Kentucky  land,  according 
to  Lang's  obligation  to  convey  the  same, 
and  to  receive  in  payment  certain  property 

specified  in  the  agreement.  This 
32       agreement  was  to  be  binding  *on  the 

parties,  whenever  Fitzhugh  should 
determine  to  take  Clifton,  which  he  had  an 
option  to  take  or  refuse,  after  he  should 
inspect  it,  without  delay.  On  the  3d  of 
May,  1S24,  Fitzhugh,  by  endorsement  on 
the  agreement,  rectified  it;  and  on  the  next 
day.  (the  4th  of  May,  1804,)  Lewis  and 
Fairfax  entered  into  a  supplemental  con- 
tract, endorsed  on  the  original  agreement, 
to  the  following  effect:  that,  for  the  pur- 
pose of  ascertaining  finally  the  quantity  of 
the  Piedmont  tract  of  land  that  day  con- 
veyed to  Lewis  by  Fairfax  for  the  esti- 
mated quantity  of  2,361  V^  acres,  an 
immediate  survey  should  be  made,  and  that 
when  ascertained,  the  deficiency  or  excess 
of  the  real  quantity,  compared  with  the  es- 
timated quantity,  should  be  accounted  for 
at  $8  per  aCre:  that  Fairfax  should  cause 
to  be  immediately  conveyed  to  Lewis  by 
Harding  a  tract  of  land  belonging  to  Hard- 
ing, (said  to  contain  158  acres)  by  actual 
sur\ey,  at  $16  per  acre;  to  be  paid  for  by 
Lewis,  first  in  the  deficiency  of  the  Pied- 
mont tract  of  land,  according  to  the  within 
contract,  when  the  amount  of  Bull's  mort- 
gage, which  was  then  received  at  not  less 
than  $6,000  with  interest  from  January,  1st, 
ISOI,  was  fixed  by  the  decree  of  the  Chan- 
cellor, (it  appears  by  the  contract,  that  a 
bill  to  foreclose  the  mortgage  was  then  de- 
pending,) and  the  balance  in  some  prop- 
erty convenient  to  the  parties.  Upon  these 
contracts  Lewis  and  Fairfax  mutually  in- 
stituted actions,  each  against  the  other. 
In  that  of  Lewis  v.  Fairfax,  the  only  breach 
assigned  was,  that  Fairfax  had  failed  to 
procure  Harding  to  convey  to  Lewis  the 
13S  acres  of  land  mentioned  in  the  supple- 
mental contract. 

The  defendant  pleaded  "covenants  per- 
formed." and  that  he  had  always  been 
ready  to  procure  the  conveyance  from 
Harding  to  Lewis,  but  that  the  plaintiff 
had  never  demanded  it.  Upon  the  first 
plea,  the  plaintiff  took  issue,  and  demurred 
generally  to  the  second.  The  issue  was 
found  for  the  plaintiff;  the  demurrer  sus- 
tained, and  judgment  given  on  the  verdict, 

for  the  plaintiff. 
33  *The    appellant    objects,    that    the 

covenant  alledged  by  Lewis  to  be 
broken  by  him,  was  dependant  upon  the 
performance  by  Lewis  of  his  covenants, 
contained  in  the  original  agreement,  and 
that  the  performance  of  those  covenants 
should  have  been   averred;    that   the   defi- 
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ciency,  appearing  upon  an  actual  survey 
in  the  quantity  of  the  Piedmont  land, 
should  also  have  been  averred;  and  that  the 
plaintiff  should  have  averred,  that  he  pre- 
pared and  tendered  a  deed  for,  and  de- 
manded a  conveyance  of  Harding's  land; 
and  that  without  such  averments  in  the 
declaration,  the  plaintiff's  action  could  not 
be  maintained. 

The  property  stipulated  to  be  transferred 
by  Lewis  to  Fairfax,  was  estimated  at 
$21,333  33  cts.  subject  to  correction.  There 
was  no  uncertainty  as  to  the  value  of  any 
part  of  this  property,  except  as  to  Bull's 
mortgage,  which  depended  upon  the  event 
of  the  suit  for  foreclosure,  then  depending. 
The  quantity  of  the  Piedmont  land,  which 
Lewis  was  to  take  in  payment,  at  $8  per 
acre,  was  also  uncertain.  It  was  estimated 
at  about  2.500  acres.  But  it  was  by  the 
original  contract,  to  be  ascertained  by  sur- 
veys already  made,  but  not  in  the  posses- 
sion of  the  parties.  I  think  the  legal  effect 
of  the  original  contract  was,  that  when 
the  quantity  and  value  of  these  subjects 
respectively,  then  uncertain,  should  be  as- 
certained, Fairfax  was  to  make  good  the 
amount  of  Lee's  bond,  the  Kentucky  land 
and  Bull's  mortgage,  as  it  might  turn  out 
to  be  more  or  less,  in  other  lands  on  the 
Blue  Ridge  or  Short  Hills,  or  in  the  Val- 
ley between  them.  It  appears  from  the 
supplemental  contract,  that  the  Piedmont 
land  was  then  ascertained,  probably  in  the 
mode  prescribed  by  the  original  contract, 
to  contain  only  2,361^2  acres,  falling  short 
of  the  estimated  quantity  by  138 V^  acres; 
and  Harding's  land  seems  td  have  been 
substituted  for  the  land  originally  in  con- 
templation of  the  parties,  on  the  Blue 
Ridge  or  Short  Hills,  or  in  the  Valley  be- 
tween them.  And  it  was  then  agreed,  that 
a  survey  of  the  Piedmont  land  should  be 
made,  with  a  view  to  ascertain  its  actual 
deficiency;  and  when  the  amount  of 
34  Bull's  mortgage  *should  be  ascer- 
tained by  a  decree,  and  the  survey 
made,  the  value  of  the  property  according 
to  the  stipulated  prices  in  the  agreement, 
received  of  Lewis  according  to  the  original 
agreement,  should  be  compared  with  the 
real  value  of  the  Piedmont  and  Harding's 
land,  at  the  stipulated  prices,  and  the  dif- 
ference paid  in  some  property  convenient 
to  the  parties.  This  was  obviously  the  in- 
tent of  the  parties,  deduced  from  the  terms 
of  the  contracts;  and  if  so,  the  stipulation 
in  relation  to  the  conveyance  of  Harding's 
land,  was  an  independent  covenant.  Hard- 
ing's land  was  to  be  conveyed  immediately. 
The  expected  decree  could  not  be  rendered 
for  some  time,  and  no  matter  what  was 
the  amount  of  the  decree,  or. the  quantity 
of  land  ascertained  by  the  survey,  Fairfax 
was  bound  to  procure  the  conveyance  of 
the  land.  If  the  land  had  turned  out  to  be 
3.000  acres,  and  the  mortgage  nothing,  still 
Fairfax  was  bound  to  procure  the  convey- 
ance, and  seek  a  compensation,  under  the 
provision  that  the  difference  should  be  paid 
in  property  convenient  to  the  parties.  He 
could  not  compensate  himself  by  withhold- 
ing the  property  which  he  had  stipulated 
to  procure  a  conveyance  for  immediately. 
For  the  same  reasons,  a  survey  of  the  Pied- 


219 


2  RAND. 

mont  lands  was  not  a  precedent  condition. 
That  was  to  be  made  only  for  the  purpose 
of  ascertaining  what  diflference  was  to  be 
paid  in  property  by  Lewis  after  he  had 
received  a  conveyance  of  Harding's  land, 
and  the  amount  of  Bull's  mortgage  was 
ascertained. 

It  is  true  that  the  performance  of  Lewis's 
stipulations  with  Fairfax,  by  tlie  terms  of 
the  original  agreement,  was  a  condition 
precedent  to  the  performance  of  Fairfax's 
stipulations  with  Lewis,  in  the  same  agree- 
ment. Fairfax  stipulates  to  pay  for  the 
property  to  be  transferred  to  him  by  Lewis 
in  the  manner  specified;  and  until  the  prop- 
erty was  transferred,  he  was  not  bound  to 
pay  for  it  by  the  contract.  But  although, 
by  the  supplemental  agreement,  Harding's 
land  <vas  substituted  for  the  land  on  the 
Blue  Ridge  or  Short  Hills,  or  the  Valley 
between,  yet  it  was  substituted  with  this 
difference;  that  by  the  original  con- 

35  tract,    Fairfax   was    not    *bound    to 
convey  the  lands  which  he  stipulated 

to  convey  to  Lewis,  until  the  latter  had 
performed  his  covenants;  by  the  supple- 
mental contract,  he  was  bound  to  procure 
a  conveyance  of  Harding's  land,  immedi- 
ately and  unconditionally,  without  regard 
to  the  performance  by  Lewis  of  his  cove- 
nants. There  is  a  general  averment  in  the 
declaration,  that  Lewis  had  performed  all 
his  covenants  contained  in  the  original  and 
supplemental  agreements.  As  no  averment 
of  performance  on  his  part  was  necessary, 
there  is  no  occasion  to  enquire  here, 
whether  this  general  averment  would  be 
sufficient  as*  to  the  conveyance  of  the  Ken- 
tucky land,  if  any  averment  as  to  that  were 
necessary. 

If  it  be  true,  that  a  party  who  covenants 
to  convey  or  procure  a  conveyance  of  land, 
without  any  limitation  of  time,  has  his  life- 
time to  perform  his  covenant,  unless  has- 
tened by  request;  that  doctrine  does  not 
apply  to  this  case,  in  which  the  covenant 
is  to  procure  the  conveyance,  immediately. 
This  expression  limits  the  time  to  the 
shortest  possible  period  within  which  the 
conveyance  could  be  conveniently  pro- 
cured, and  has  the  same  effect,  as  if  the 
covenant  had  been  to  procure  the  convey- 
ance upon  request,  and  the  request  had 
been  made  immediately  upon  the  execution 
of  the  covenant.  The  demurrer  was.  there- 
fore, properly  sustained.  Nor  do  I  think 
that  it  was  necessary  to  aver  in  the  decla- 
ration, that  a  deed  was  prepared  and  ten- 
dered by  the  plaintiff.  Upon  the  principles 
of  the  common  law,  any  one  undertaking 
to  do  an  act  or  cause  it  to  be  done,  is 
bound  to  do  it  or  cause  it  to  be  done  at 
his  peril,  and  to  find  the  means  of  doing  it, 
unless  it  cannot  possibly  be  done,  without 
the  active  concurrence  of  the  party  with 
whom  the  contract  is  made.  In  England 
it  seems  to  be  doubtful,  whether,  in  case 
of  a  contract  to  convey,  it  is  not  necessary 
that  the  purchaser  should  prepare  the  con- 
veyance and  tender  it  for  execution, 
whether  the  contract  provides  that  it  shall 
be  made  at  his  expense  or  not.  But  if  it 
be  necessary,  it  is  an  exception  to  the  gen- 
eral  rule   of  law,   and   founded   upon 

36  the  practice  of  the  profession  in  *that 
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County  as  to  Conveyancing.  No  such 
practice  prevails  here,  and  there  is 
no  reason  with  us,  why  the  general  rule  of 
law  aforesaid  should  not  prevail.  I  think 
therefore,  that  the  judgment  in  the  action 
brought  by  Lewis  v.  Fairfax,  ought  to  be 
affirmed. 

In  the  action  of  Fairfax  v.  Lewis,  the 
declaration  avers,  in  general  terms,  that 
the  plaintiff  had  performed  all  the  cove- 
nants on  his  part  to  be  performed,  as  far 
as  they  regarded  the  defendant,  and  par- 
ticularly, that  he  had  conveyed  the  Pied- 
mont lands,  and  assigns  for  breaches  of 
the  covenants,  by  the  defendant;  1,  that  he 
had  altogether  failed  to  assign  Bull's  mort- 
gage, and  altogether  failed  to  establish  the 
said  claim  to  amount  to  $8,000,  or  even 
$7,200,  and  that  in  fact  it  amounted  only  to 
$7,192;  2,  that  he  had  failed  to  assign  Lee's 
bond;  and,  3,  that  he  had  failed  to  procure 
a  proper  conveyance  of  the  said  part  of 
the  Kentucky  land,  to  the  value  of 
$8,333  33  cents,  at  $2  per  acre;  and  that 
Lang  had  not,  at  the  time  of  the  execution 
of  the  agreement,  or  ever  after,  a  good, 
sure,  perfect,  and  indefeasible  title  in  fee 
to  the  land,  whereby  he  could  convey  to 
the  plaintiff,  the  said  part  of  said  land. 
To  this  declaration  the  defendant  pleaded, 
that  he  had  well  and  truly  done  and  per- 
formed, on  his  part,  all  and  each  of  the 
covenants  in  the  said  covenant  contained, 
which,  according  to  the  true  intent  and 
meaning  thereof,  he  was  bound  to  perform. 
To  which  the  plaintiff  replied  generally; 
and  upon  the  trial  of  the  issue*  the  plaintiff 
demurred  to  the  evidence,  and  one  of  the 
jurors  was  withdrawn,  with  the  assent  of 
the  parties.  The  defendant  objected  to 
join  in  the  demurrer,  but  upon  the  condi- 
tion, that  the  demurrer  should  be  subject 
also  to  the  opinion  of  the  Court,  whether, 
upon  the  pleadings  and  issue,  the  plaintiff 
was  bound  to  prove  a  performance  of,  or 
an  offer  to  perform,  on  his  part,  the  cove- 
nants for  the  conveyance  of  Woodland,  on 
the  Blue  Ridge,  or  Short  Hills,  or  leased 
land  in  the  Valley;  and  for  the  convey- 
ance   of    the    lot    of    Stephen    Donaldson, 

and  for  the  conveyance  of  Harding's 
37         *land;    as   to    all   which   the   plaintiff 

offered  no  evidence  It  appears  from 
the  evidence  demurred  to,  that  Lewis  had 
procured  the  assignment  of  Bull's  Mort- 
gage: that  the  mortgaged  property  had 
been  sold  under  a  decree  of  foreclosure: 
and  that  Fairfax  had  received  the  proceeds 
of  the  sale;  and  that  Lewis  had  assigned  to 
Fairfax  Lee's  bond.  It  moreover  appears, 
that  on  the  21st  of  June.  1804,  Fitzhugh 
had  executed  a  receipt  to  Fairfax,  in  which 
it  was  stated,  that  the  former  had  given 
an  order  to  the  latter  on  Lang,  to  convey 
the  Kentucky  land.  That  order  is  given 
in  evidence,  and  is  in  the  shape  of  a  letter 
from  Fitzhugh  to  Lang,  dated  on  the  same 
day  with  the  receipt,  informing  Lang  that 
his  deed  to  Fitzhugh.  for  the  Kentucky 
land,  was  deemed  by  Fairfax  (to  whom  he 
had  sold  the  land,)  insufficient,  and  request- 
ing him  to  deed  to  Fairfax,  the  property, 
referring  to  the  bounds  of  the  original 
patent,  by  a  deed  to  which  Mrs.  Lang  shall 
be  a  party,  and  her  examination  taken  and 
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certified,  as  the  laws  of  Kentucky  require; 
the  deed  to  contain  a  covenant  for  further 
assurance;  and  that  the  land  is  free  from 
all  incumbrances  whatsoever,  and  a  special 
warranty  of  19,200  acres,  within  the  bounds 
of  the  original  patent.  In  consequence  of 
this  order,  Lang  and  wife  executed  a  deed 
to  Fairfax,  for  the  Kentucky  land,  the  par- 
ticular terms  of  which  do  not  appear.  But, 
it  appears,  that  it  was  not  a  deed  with  gen- 
eral warranty.  Mrs.  Lang's  privy  exami- 
nation was  taken  under  a  commission  from 
the  Clerk's  office  of  the  Court  of  Botetourt 
county,  in  Virginia,  where  Lang  resided. 
This  deed  was  delivered  to  the  agent  of 
Fairfax,  who  enclosed  it  to  Fairfax,  in  a 
letter  which  Fairfax  received.  He  in- 
formed his  agent,  that  he  was  dissatisfied 
with  the  deed,  as  it  was  not  such  as  his 
contract  entitled  him  to.  But,  it  does  not 
appear  that  he  ever  returned  the  deed  to 
Lang,  or  gave  notice  of  his  dissatisfaction 
with  it  to  Lang,  Lewis,  or  Fitzhugh.  Upon 
this  demurrer,  the  Court  gave  judgment 
for  the  defendant,  and  the  plaintiff  ap- 
pealed. 
3S  *The    view    already    taken    of    the 

contract,  shews,  that  the  perform- 
ance by  Lewis  of  the  covenant  on  his  part, 
in  the  original  agreement,  was  a  condition 
precedent  to  the  performance  of  Fairfax's 
covenants  in  the  same  agreement;  and  that 
the  conveyance  by  Fairfax  of  Harding's 
land,  stipulated  for  in  the  supplemental 
agreement,  was  wholly  independent  of  all 
other  covenants  in  the  contract,  on  both 
sides.  It  was  therefore  unnecessary  for  the 
plaintiff  to  aver  or  prove  the  performance 
of  any  covenant  on  his  part.  But,  if  it 
were  otherwise,  the  plaintiff  having  averred 
and  proved  the  performance  of  the  most 
important  stipulation  on  his  part,  and  the 
defendant  having  accepted  the  conveyance 
of  the  Piedmont  lands,  the  latter  could  not 
resist  the  execution  of  the  covenants  on 
his  part,  because  Fairfax  had  failed,  in  part, 
in  the  performance  of  his.  Otherwise,  he 
would  have  held  the  property  conveyed  to 
him,  without  responsibility  to  pay  for  it 
in  any  way.  The  failure  of  one  party  to 
perform  his  covenants,  can  in  no  case  ex- 
cuse the  other  party  from  performing  his, 
unless  such  failure  goes  to  the  whole  con- 
sideration. 

There  can  be  no  question,  that  Lewis 
had  performed  all  his  covenants  alledged 
to  be  broken,  except  as  to  the  conveyance 
of  the  Kentucky  lands.  He  had  assigned 
Lee's  debt  and  Bull's  mortgage.  There 
was  no  warranty  of  the  amount  of  Bull's 
debt;  but  if  there  was,  it  appears  from  the 
decree,  that,  on  the  day  of  the  contract,  it 
was  equal  to  the  estimated  value,  viz: 
$S,000.  The  only  real  question,  therefore, 
in  the  cause,  is   as  to   the   Kentucky  land. 

By  the  terms  of  the  covenant,  Lewis 
was  bound  to  procure  a  proper  conveyance 
of  Kentucky  land  (part  of  a  specified 
tract.)  from  Lang  to  Fairfax,  to  the  value 
of  $8,333  33  cents,  at  $2  per  acre.  This 
was,  substantially,  a  covenant  to  procure 
a  good  title;  for,  if  Lang  had  no  title,  his 
deed  could  pass  nothing,  and  could  not, 
therefore,  be  called  a  conveyance.  And, 
in  like  manner,  if  his  title  was  in  any  de- 
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gree    imperfect    or    incumbered,    his 

39  conveyance   would    *be,   to    that    de- 
gree, imperfect  and  unavailing  to  the 

grantee.  Did  the  covenant  on  the  part  of 
Fitzhugh  to  procure  a  conveyance  of  the 
whole,  merge  or  destroy  the  engagement 
of  Lewis,  to  procure  a  conveyance  of  a 
part?  I  think  not.  We  are  bound  so  to 
construe  every  contract,  that  every  word 
shall,  if  possible,  have  its  effect.  If  the 
parties  had  intended  that  Fitzhugh's  en- 
gagement should  annihilate  that  of  Lewis, 
they  would  have  said  so  expressly,  or 
have  omitted  Lewis's  covenant  altogether. 
They  must  have  intended,  that  Lewis's 
covenant  should  bind  him  in  some  way, 
and  we  are  bound  to  construe  it  accord- 
ingly, unless  there  were  such  a  total  in- 
compatibility between  the  covenants  of 
Fitzhugh  and  Lewis,  as  that  the  one  must, 
of  necessity,  destroy  the  other.  I  see  no 
such  incompatibility  between  the  two  cov- 
enants. I  see  no  absurdity,  in  one  man's 
being  bound  for  all,  and  another  for  part. 
If  it  had  been  found  that  Fairfax  could 
not  perform  his  contract  with  Fitzhugh, 
they  might  well  have  vacated  their  con- 
tract, and  left  that  between  Lewis  and 
Fairfax  in  full  force.  Fairfax  paid  Lewis 
for  a  part,  and  Fitzhugh  for  the  residue, 
of  the  land.  Fitzhugh  was,  therefore, 
bound  for  part  to  Lewis,  and  for  the  resi- 
due to  Fairfax;  and  Lewis  was  bound  to 
Fairfax  for  the  same  part.  There  was  no 
reason  then,  that  Fitzhugh  should  not  en- 
gage to  procure  a  conveyance  for  all  to 
Fairfax,  partly  on  his  account,  and  partly 
on  account  of  Lewis.  But,  Fairfax  might 
well  desire^  to  hold  Lewis  bound,  notwith- 
standing Fitzhugh's  engagement,  and  the 
parties  have  modelled  their  contract  ac- 
cordingly. 

If  Fitzhugh  had  procured  a  conveyance 
according  to  his  contract,  it  would  have 
discharged  Lewis  from  all  responsibility. 
But,  would  such  act  of  Fitzhugh  have  dis- 
charged Lewis,  because  it  excused  Lewis 
from  the  performance  of  his  covenant,  by 
making  it  impossible  for  him  to  procure 
a  conveyance  of  a  part,  in  consequence  of 
Lang's  having  already  conveyed  a  complete 
title  to  the  whole,  or  because  such  an  act 
by  Fitzhugh  would  have  been  a  strict 

40  ^performance    of    Lewis's    covenant, 
by  himself,  or  by  his   procurement? 

It  seems  that  the  case  turns  upon  this 
point.  Lewis  pleads  that  he  has  performed 
all  the  covenants,  which,  according  to  the 
true  meaning  of  the  contract,  he  was  bound 
to  perform.  Perhaps  he  ought  to  have 
stated,  in  his  plea,  how  he  had  performed. 
This,  however,  does  not  enter  into  the  en- 
quiry, whether  the  evidence  supports  the 
issue.  The  plaintiff  having  taken  issue  on 
the  plea,  cannot  object  to  any  evidence 
which  substantially  supports  the  plea,  be- 
cause the  plea  is  defective.  If  it  really  be 
so  defective  as  not  to  be  a  bar  to  the  plain- 
tiff's demand,  he  should  have  demurred  to 
it,  or,  after  the  issue  was  found  for  the  de- 
fendant, have  moved  for  a  repleader.  This 
plea  can  only  be  supported  by  evidence 
which  shews,  that  Lewis  had  performed 
his  covenant,  and  not  by  evidence  shewing 
that  his  non-performance  was  excused  by 
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the  act  of  the  plaintiff,  or  any  other;  or 
otherwise,  the  plaintiff  would  be  surprised 
upon  the  trial. 

I  think  that  the  evidence  on  the  part  of 
Lewis,  that  Fitzhugh  had  procured  from 
Lang  a  proper  conveyance  for  the  whole 
of  the  land  to  Fairfax,  was  proof  that 
Lewis  had,  in  strictness,  performed  his 
covenant.  His  stipulation  was  not  to  con- 
vey, but  to  procure  a  conveyance,  for  a 
part  of  the  land.  Lewis,  by  means  of  his 
contract  with  Fitzhugh,  procured  him  to 
undertake  to  procure,  a  conveyance  from 
Lang.  Without  this  procurement  on  the 
part  of  Lewis,  Fitzhugh  would  not  have 
undertaken  to  procure  Lang's  conveyance 
to  Fairfax,  for  that  part  of  the  land  which 
he  had  sold  to  Lewis.  The  latter  then 
procured  Fitzhugh,  to  procure  from  Lang 
the  conveyance  to  Fairfax,  of  so  much  of 
the  land  as  Fitzhugh  had  sold  to  Lewis, 
and  he  to  Fairfax,  and  qui  fa.cit  per  alium 
facit  per  se.  To  that  extent,  Fitzhugh 
acted  for  and  on  behalf  of  Lewis;  and  al- 
though in  doing  so  he  was  discharging^  his 
obligation  to  Lewis,  he  was  acting  as  be- 
tween Lewis  and  Fairfax  as  Lewis's  agent. 
When  Fitzhugh  undertook  to  procure  a 
conveyance  of  the  whole,  he  under- 
41  took  on  *behalf  of  Lewis  for  that 
part,  for  which  Lewis  had  received 
a  consideration  from  Fairfax,  and  for  him- 
self as  to  the  residue.  If  the  contract  be- 
tween Fitzhugh  and  Lewis,  and  the  latter 
and  Fairfax,  and  between  Fairfax  and  Fitz- 
hugh, had  been  distinct,  and  Lewis  had  as- 
signed the  obligation  of  Fitzhugh  for 
procuring  a  conveyance  of  a  part  of  the 
land  to  Lewis,  to  Fairfax,  and  Fitzhugh 
had  then  contracted  to  procure  a  convey- 
ance of  the  whole  to  Fairfax,  and  had  done 
so;  I  should  say,  without  hesitation,  that 
Lewis  had  performed  his  covenant,  and 
procured  a  conveyance  of  the  stipulated 
portion  of  the  land.  He  would  have  pro- 
cured the  conveyance  through  Fitzhugh, 
as  his  agent,  or  in  performance  of  Fitz- 
hugh's  obligation,  it  is  immaterial  which; 
as  it  would,  in  either  case,  be  done  by  his 
procurement.  This  is  the  substantial  ef- 
fect; and  I  think,  the  just  and  literal  con- 
struction of  the  contract  I  cannot  think 
that  the  three  contracts,  being  made 
jointly,  can  receive  a  different  construction 
from  that  which  they  would  have  received, 
if  made  severally. 

The  proof  in  the  cause  is,  that  Lang  did 
deliver  a  deed  for  the  19,200  acres,  to  the 
agent  of  Fairfax:  that  this  was  forwarded 
to  Fairfax,  and  received  by  him,  and  it  does 
not  appear  that  he  has  ever  parted  with  it. 
It  does  not  appear,  that  he  ever  informed 
any  of  the  parties  interested  in  the  subject, 
that  he  was  even  dissatisfied  with  it.  These 
facts  amount  to  clear  proof  that  he  ac- 
cepted it;  and  if  not,  a  jury  might  have  in- 
ferred that  fact  from  those  circumstances, 
and  the  plaintiff  being  the  demurrant,  it 
ouffht  to  be  presumed.  The  circumstance 
of  his  stating  to  his  agent,  not  that  he  re- 
jected the  deed,  but  that  he  was  dissatisfied 
with  it,  is  entitled  to  no  consideration. 
^yhatsoever  title  Lang  had,  is  vested  in 
him,  and  lost  to  the  other  parties;  and  his 
acceptance  of  the  deed  is  prima  facie  evi- 


dence, that  the  deed  was  a  proper  one  and 
passed  a  good  title.  The  only  evidence, 
after  this  acceptance  of  the  deed,  compe- 
tent to  prove  that  the  defendant  had  bro- 
ken his  covenant,  was,  that  nothing; 
passed  by  the  deed;  as  to  which,  the 

42  onus  *probandi  lay  upon  him,  and 
he  was  not  precluded  from  exhibit- 
ing such  evidence,  by  the  want  of  a  specifi- 
cation in  the  plea,  of  the  manner  in  which 
the  defendant  insisted  he  had  performed  his 
covenant;  since  there  was  an  averment  in 
the  declaration,  that  Lang  had  na  title,  and 
if  there  had  not  been  such  an  averment, 
such  evidence  was  competent  to  repel  the 
defence  set  up  by  the  defendant.  Upon 
the  question  of  title,  the  plaintiff  has  ex- 
hibited no  proof.  It  is  however  objected, 
that  the  deed  had  no  covenant  of  general 
warranty  by  Lang.  The  deed  was  not  the 
less  effectual  on  that  account  for  passing 
a  perfect  title,  and  if  it  did  pass  such  a 
title,  the  covenant  was  performed;  espe- 
cially as  Fairfax  accepted  an  order  upon 
Lang  for  the  deed,  which  specified  minutely 
the  covenants  which  were  required  of  him, 
and  of  which  a  general  warranty  was  not 
one.  It  is  said  also,  that  the  dower  of  Mrs. 
Lang  was  not  relinquished.  But  that  does 
not  appear.  What  was  done,  or  even  a 
privy  examination  by  magistrates  without 
any  commission,  may,  for  aught  that  can 
be  judicially  known  to  this  Court,  have 
bound  the  dower  rights  of  Mrs.  Lang;  and 
I  have  already  said,  that  the  acceptance  of 
the  deed  by  Fairfax,  was  an  admission  that 
it  was  in  all  respects  proper,  until  the  con- 
trary appears;  and  that  the  onus  probandi 
rests  upon  him.  He  has  the  deed  and  docs 
not  produce  it.  The  inference  which  a 
jury  might  make,  in  the  absence  of  all 
evidence  to  the  contrary,  and  which  there- 
fore the  Court  is  bound  to  make,  is.  that 
the  deed  was  a  proper  conveyance  in  form 
and  in  effect.  If  the  title  or  the  \:onvey- 
ance  had  been  objectionable,  he  should 
have  rejected  the  deed,  returned  it  to  Lang» 
and  given  notice  to  the  parties  concerned. 
The  consequence  of  his  silence  is,  that  the 
parties  have  been  lulled  into  security  by 
his  conduct,  until  by  the  death  of  Lang, 
they  are  disabled  from  performing  their 
covenants.  A  conveyance  from  Lang's 
heirs  would  not  be  a  performance;  and 
Fairfax  would  not  be  bound  to  accept  it. 
since  it  might  not  be  so  beneficial  to  him, 
as  a  conveyance  from  Lang.  Their  cov- 
enants might  not  be  as  valuable  as 

43  ♦his,    and    the   land    might    have   de- 
scended  to   them,   charged   with  the 

payment  of  the  specialty  debts  of  their  an- 
cestor. 

I  have  not  examined  the  question  dis- 
cussed at  the  bar,  as  to  the  supposed  defect 
in  the  declaration,  founded  upon  the  idea 
that  Lewis  was  not  bound  to  procure  the 
conveyance,  until  hastened  by  request;  a 
question  not  now  proper  for  this  Court. 
Those  errors,  if  they  exist,  might  be  cured 
by  a  verdict,  if  the  issue  on  the  part  of  the 
plaintiff  was  supported;  and  at  all  events, 
could  only  be  urged  upon  a  motion  in  ar- 
rest of  judgment.  If  the  evidence  does 
support  the  issue  on  the  part  of  the  defend- 
ant, then  there  was  no  impediment  to  the 
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final  judgment  pronounced  by  the  Court 
below,  in  favor  of  the  defendant;  unless 
the  issue  was  immaterial;  in  which  case,  a 
repleader  ought  to  have  been  awarded. 
An  issue  is  immaterial,  when  it  is  joined 
upon  a  point  "which  does  not  determine 
the  right  of  the  parties;  so  that  the  Court 
cannot  know,  for  whom  to  give  judgment, 
whether  for  the  plaintiff  or  defendant." 
In  this  case  it  is  found,  that  the  defendant 
did  perform  all  the  covenants  which  he 
was  bound  to  perform.  The  plaintiff 
might,  by  demurrer,  have  compelled  him 
to  shew  how  he  had  performed  them;  but 
having  taken  issue  upon  this  general  plea, 
and  that  being  found  against  him,  it  is  a 
complete  bar:  For,  no  matter  how  he  per- 
formed his  covenants,  if  it  appear  that  he 
has  performed  them.  That  determines  the 
right  in  favor  of  the  defendant,  and  there 
can  be  no  uncertainty  as  to  the  proper 
judgment. 

The  evidence  set  out  in  the  bills  of  ex- 
ception, was  properly  rejected  by  the 
Court.  The  papers  mentioned  in  the  first 
and  second  exceptions,  were  the  certifi- 
cates of  public  officers,  of  facts  appearing, 
as  they  say,  upon  tTie  records  of 
their  offices.  If  those  officers  had  been 
in  Court,  and  testified  on  oath  to  the 
same  facts  which  they  certify,  such  evi- 
dence would  have  been  inadmissible. 
The  plaintiff  should  have  produced  duly 
authenticated  and  literal  copies  of  the 
entries  upon  the  records,  which  they  refer 
to.  This  would  have  been  better  evidence 
than  the  statement  of  any  one, 
44  *as  to  the  effect  of  those  entries. 
This  case  presents  a  striking  proof 
of  the  necessity  of  adhering  to  the  funda- 
mental rule,  that  the  best  evidence  which 
the  nature  of  the  case  will  admit  of,  shall 
•be  produced.  These  two  officers,  profess- 
ing to  certify  as  to  the  same  facts,  diflPer 
in  their  statements,  in  circumstances  which, 
in  this  case,  are  perhaps  immaterial,  yet  in* 
other  cases  might  be  material.  The  rejec- 
tion of  the  evidence  mentioned  in  the  two 
first  exceptions,  rendered  that  mentioned 
in  the  third,  wholly  irrelevant.  The  evi- 
dence mentioned  in  the  fourth  and  fifth 
exceptions  was  so  clearly  irrelevant,  as 
make  it  unnecessary  to  discuss  the  propri- 
ety of  rejecting  it.  As  to  the  sixth  excep- 
tion, the  plaintiff  cannot  complain,  as  he 
himself  withdrew  the  evidence,  upon  an  in- 
timation from  the  Court  which  was  en- 
tirely proper. 

I  think  the  judgment  should  be  affirmed. 

JUDGE  COAITTER.  These  were  two 
cases  argued  together;  T  shall  first  con- 
sider the  appeal  from  the  judgment  in  the 
^-iiit  of  Lewis  V.  Fairfax. 

Several  objections  have  been  taken  to 
fhe  declaration;  but  I  think  it  would  be 
improper  for  this  Court  to  consider  them, 
even  should  we  decide  that  the  issue  on  the 
part  of  the  appellee  is  not  supported  by  the 
evidence.  The  authority  cited  at  the  bar, 
Cort  V.  Birkbeck,  1  Doug.  218,  225,  is  con- 
clusive on  this  point,  and  is  in  strict  coin- 
cidence with  the  provisions  of  the  act  of 
Assembly  constituting  this  Court.  If  we 
reverse,  we  must  enter  such  judgment  as 
the  Court  below   ought   to   have   entered; 


which  would  have  been,  to  declare  the  law 
for  the  appellant,  and  award  a  writ  of  en- 
quiry. 

It  would  not  be  proper,  on  a  demurrer 
to  evidence,  to  adjudge  the  law  for  the  ap- 
pellant, and  then,  no  verdict  being  found,  as 
in  this  case,  to  adjudge  the  law  for  the  ap- 
pellee on  the  declaration;  because,  there 
being  no  demurrer  in  law,  a  fatal  defect  in 
the  declaration  can  only  be  taken  advan- 
tage  of,    by    a   motion    in    arrest    of 

45  judgment,  after  verdict.  *It  would 
be  otherwise,  had  a  conditional  ver- 
dict been  found;  which  is  the  usual,  and 
perhaps,  the  most  regular  course.  Many 
defects  are  cured  by  verdict;  and  even  if 
we  were  of  opinion,  that  the  want  of  an 
averment  of  a  demand  of  a  conveyance  for 
the  Kentucky  land,  would  be  fatal,  after 
verdict,  yet  we  cannot  consider  the  cas« 
now,  as  if  a  verdict  had  been  found,  any 
more  than  the  Court  below  could.  Nor 
can  we  say  there  will  be  no  motion  below 
to  amend  the  pleadings  on  either  side,  or 
that  such  motion,  after  demurrer  to  evi- 
dence, would  be  improper;  or  that  the  ap- 
pellant may  not  suffer  a  non-suit,  before 
verdict  found;  no  point  of  this  kind  being 
before  us. 

As  to  the  merits:  The  appellee,  after 
craving  oyer,  &c.  pleads,  that  he  has  well 
and  truly  performed  all  and  each  of  the 
covenants  in  the  said  covenant  contained, 
which,  according  to  the  true  intent  and 
meaning  thereof,  he  was  bound  to  do  and 
perform. 

I  shall  throw  out  of  my  present  consid- 
eration of  the  case,  those  breaches  which 
relate  to  the  assignments  of  Lee's  debt 
and  Bull's  mortgage,  as  I  think  the  issue  is 
supported  by  the  evidence  in  regard  to 
them.  As  to  the  Kentucky  land,  the  plea 
does  not  set  out  the  kind  of  conveyance 
that  was  made,  or  by  whom  made  or  pro- 
cured so  as  to  enable  the  Court  to  judge 
whether  it  was  or  was  not,  a  good  per- 
formance, or  an  excuse  for  non-perform- 
ance; but  is  in  general  terms  as  above. 
Whether  this  plea  would  have  been  suffi- 
cient to  entitle  the  appellee  to  judgment, 
had  there  been  a  verdict  for  him,  or  should 
the  Court  think  the  issue  tendered  thereby, 
supported  by  the  evidence,  or  whether,  on 
such  a  plea,  there  ought  to  be  judgment 
for  the  appellant,  notwithstanding  a  verdict 
finding  the  issue  against  him,  or  a  judg- 
ment against  him  on  demurrer  to  the  evi- 
dence, from  the  view  I  have  taken  of  the 
case,  T  am  not  now  called  upon  to  decide. 
The  first  question  to  be  considered  is, 
whether  the  issue,  formal  or  informal,  ma- 
terial or  immaterial,  which  is  tendered  by 
the  plea,  is  supported  by  the  evidence;  and 
to  decide  this,  we  must  first  ascertain  what 
the  issue,  so  tendered,  is. 

46  *There   are   two   modes,  by  which 
the    appellee     could    be     discharged 

from  the  appellant's  action  on  this  cove- 
nant, and  either  of  which,  if  properly 
pleaded  and  made  out  by  evidence,  would 
be  a  good  bar.  First,  by  procuring  a 
proper  conveyance  from  Lang,  for  so  much 
of  the  Green  River  lands  as,  at  $2  per  acre, 
would  discharge  $8,333  33,  growing  due  to 
the    appellant    under    the    covenant.      Sec- 
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ondly,  he  would  be  exonerated  from  caus- 
ing a  conveyance  to  be  made  for  part  of 
the  tract,  provided  Fitzhugh  should  cause 
a  proper  conveyance  to  be  made  of  the 
whole.  He  was  not  bound  to  wait  to  see, 
whether  he  might  possibly  be  discharged 
in  this  latter  way,  but  had  a  right  to  pro- 
cure a  conveyance  at  once,  for  the  part. 
It  might  have  been,  nay,  it  surely  was,  his 
interest*  to  do  this  promptly;  because,  until 
done,  he  was  in  jeopardy.  Lang  might 
convey  the  whole;  or  a  part,  to  some  one 
else;  he  might,  therefore,  have  conveyed  a 
part  of  the  tract,  or  forfeited  a  part,  and  his 
title  have  been  divested,  so  that  his  deed 
for  such  part  would  operate  nothing,  and 
convey  nothing;  and  should  the  appellee 
rely  on  a  conveyance  of  the  whole,  through 
the  medium  of  Fitzhugh,  and  that  deed 
operate  no  conveyance  as  to  part,  it  might 
not  be  a  performance  of  which  the  appel- 
lee could  avail  himself,  although  it  might 
convey  as  much  as  would  amount  to  the 
sum  aforesaid.  For,  it  at  present  appears 
to  me,  though  I  give  no  decided  opinion 
on  that  point,  that  he  could  not  avail  him- 
self of  a  conveyance  of  the  whole,  unless 
the  deed  operated  a  conveyance  of  the 
whole  tract.  Which  of  these  bars  does  he 
mean  to  set  up  by  the  plea,  or  does  he 
mean  both,  and  cah  he  rely  on  both,  or 
either  at  his  pleasure? 

If  he  means  the  latter,  it  cannot  strictly 
be  called  a  performance  by  the  appellee, 
of  that  act  which  he  was  to  do,  or  cause 
to  be  done,  to  wit,  causing  a  conveyance  to 
be  made  of  part  of  the  tract;  but  a  dis- 
charge from  his  obligation  to  perform  that, 
in  consequence  of  a  conveyance  of  the 
whole  tract  being  procured  by  another. 
On  the  other  hand,  if  the  plea  is  to 
47  be  understood  as  meaning  the  ♦per- 
formance by  the  appellee  of  the  act 
he  was  bound  to  perform,  unless  dis- 
charged therefrom  by  an  act  done  by  a 
third  person,  then  evidence  of  an  act  done 
by  such  third  person,  would  seem  to  me 
not  to  support  the  issue  tendered. 

True,  if  he  had  done  the  identical  act 
which  he  was  bound  to  do  by  another,  as 
his  agent;  in  other  words,  if  his  agent  had 
procured  Lang  to  convey  the  part  he  was 
bound  to  procure  him  to  convey,  what  he 
had  so  done  by  another  would  be  consid- 
ered as  done  by  himself;  but  that  is  not 
this  case.  The  evidence  only  tends  to 
prove,  that  Fitzhugh,  not  as  his  agent,  but 
on  his  own  account,  and  in  discharge  of  a 
substantive  agreement  by  himself,  pro- 
cured a  conveyance  of  the  whole,  which, 
if  effectual  for  the  whole  tract,  and  such  a 
conveyance  of  the  whole  as  he  was  to  pro- 
cure for  the  part,  and  was  received  and 
accepted,  so  as  to  make  the  deed  operate 
by  delivery,  or  was  tendered,  and  was  such 
a  deed  as  ought  to  have  been  accepted 
under  the  contract,  would  exonerate  the 
appellee  from  causing  a  conveyance  of  a 
part. 

I  think  it  would  be  going  too  far,  under 
the  utmost  liberality  of  practice,  admissi- 
ble in  regard  to  these  general  pleas,  to  say 
that  evidence  of  both  or  either  of  these 
bars  could  be  admitted  under  such  plea. 
This    liberality    ought    not     to   be    sanc- 


tioned in  a  way  calculated  to  produce  sur- 
prise at  the  trial.  It  is  not  enough  to  say, 
that  possibly  in  this  case  there  was  no  such 
surprise;  we  must  look  to  what  might 
happen  under  such  a  plea. 

For  instance:  the  appellant  may  never 
have  accepted  the  deed  procured  by  Fitz- 
hugh, so  as  to  make  it  good  by  delivery, 
which  I  apprehend  requires  the  assent  of 
both  parties;  he  may  have  returned  it,  and 
given  both  Fitzhugh  and  the  appellee  no- 
tice thereof,  if  indeed  he  was  bound  to 
give  the  appellee  such  notice,  and  the  latter 
may  have  procured  one  for  a  part  of  the 
tract,  which  may,  in  like  manner,  have  been 
objected  to  and  returned:  now,  if,  on  such 
a  plea  as  this,  in  its  very  terms  setting 
out  this  performance  to  have  been  exe- 
cuted   on    the    part    of    the    appellee 

48  himself,     *he     could,    on     failure    to 
prove  that,  exhibit  proof  also  of  the 

deed  for  the  whole,  procured  by  Fitzhugh, 
the  appellant  would  very  naturally  be  taken 
by  surprise,  and  might  not  have  his  wit- 
nesses to  prove  his  rejection  of  that  deed- 
There  are  various  things  that  will  ex- 
cuse the  non-performance  of  a  covenant, 
and  will  be  a  good  bar,  if  properly  pleaded; 
but  it  cannot  be  contended,  as  a  general 
proposition,  that  such  things,  if  given  in 
evidence  under  the  general  plea  of  cove- 
nants performed,  though  not  objected  to, 
the  party  not  being  obliged  to  object  to 
impertinent  evidence,  will  support  the 
issue. 

The  case  before  us,  it  appears  to  me. 
only  differs  from  general  cases  of  this  kind, 
in  this;  that  here  by  a  subsequent  part  of 
this  agreement  itself,  it  appears,  that  if  a 
certain  act  is  done  by  a  third  person,  who 
covenants  to  do  it,  and  which,  as  before 
said,  the  appellee  was  not  bound  to  wait 
for  such  performance,  nor  the  appellant 
either,  who  had  a  right  to  call  on  the  ap- 
pellee at  once  for  the  performance  on  his 
part,  such  act,  so  done,  would  be  an  excuse 
for  the  non-performance  by  the  appellee. 
I  cannot  perceive  that  such  possible  ex- 
cuse, although  it  arises  out  of  another  con- 
tract contained  in  the  same  paper, 
exonerates  the  appellee  from  pleading  it 
in  this  case,  any  more  than  in  any  other. 
It  might  have  happened,  either  by  a  subse- 
sequent  agreement  or  otherwise,  that  Fitz- 
hugh would  be  exonerated  from  his  agree- 
ment to  convey  the  whole,  or  that  the 
appellant  and  appellee,  having  rescinded 
their  agreement,  he  was  to  convey  the  part 
to  the  appellee,  and  the  residue  only  to 
the  appellant,  and  to  which  subsequent 
transaction  the  concurrence  of  all  the  par- 
ties was  not  necessary.  This  shews,  that 
these  contracts  were  distinct  and  inde- 
pendent of  each  other. 

The  propriety  of  this  opinion  may  be 
further  tested,  by  considering  what  would 
have  been  the  notice  of  a  proper  plea, 
relying  on  this  defence.  The  appellee 
would  have  set  out  the  deed  as  one 
procured  by  Fitzhugh  for  the  whole  tract, 
under   the    second    jiart   of   the   con- 

49  tract,  and  as  excusing  *him  for  not 
procuring  a  similar  deed  for  a  part. 

But,  if  he  had  failed  to  prove  that  plea, 
could  he,  under  it,  have  exhibited  evidence 
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that  he  had  himself  procured  a  deed  for  a 
part,  there  being  no  plea  to  that  effect;  and 
would  such  evidence,  though  not  objected 
to,  support  the  issue  joined?  I  think  not. 
These  two  defences  then  are  of  distinct 
natures,  and  the  question  recurs,  to  which 
of  them  does  this  plea  apply?  I  think  it 
applies  to  an  act  to  be  done  by  the  appel- 
lee himself,  and  not  to  an  excuse  for  not 
doing  it;  and  that  there  is  consequently  no 
proof  whatever  of  the   issue  on   his   part. 

This  relieves  me  from  the  necessity  of 
going  into  the  evidence,  or  of  considering 
what  would  be  the  effect  of  the  deed  al- 
ledgcd  to  have  been  made,  without  proof 
of  a  delivery;  by  which  I  mean,  not  a  mere 
placing  it  in  the  hands  of  the  grantee,  but 
his  assent  to  the  delivery;  for,  if  that  was 
necessary  to  make  it  a  good  deed  to  pass 
the  title,  and  that  did  not  take  place,  then 
the  title  remains  in  the  grantor  or  his  heirs. 
Xor  shall  I  inquire  whether,  if  the  title 
never  passed,  it  was  nevertheless  such  a 
deed  as  the  appellant  ought  to  have  re- 
ceived; or  if  not,  whether  his  failure  to 
give  notice,  either  to  Fitzhugh  or  the  ap- 
pellee, would  estop  him  from  saying  that 
it  was  not  such  a  title  as  he  was  bound  to 
receive. 

I  am  also  relieved  from  any  minute  con- 
sideration of  the  exceptions;  though  my 
present  impression  is,  that  the  certificates 
in  regard  to  the  forfeiture  and  sale  of  the 
lands  for  the  non-payment  of  taxes,  in  the 
form  they  were  made  out,  were  not  proper 
evidence.  Nor  do  I  see  the  relevancy  of 
the  parol  testimony  mentioned  in  the  last 
bills  of  exceptions.  The  opinion  of  the 
Court  as  to  Bull's  contract,  stated  in  one 
of  the  bills  of  exceptions,  I  think  was  cor- 
rect. I  have  not  considered  whether  the 
law  of  Kentucky  has  been  duly  authenti- 
cated; possibly  it  has.  But  the  other  tes- 
timony being  rejected,  it  became  irrelevant. 
Indeed  these  bills  of  exceptions  are  not 
before  the  Court,  not  being  a  part 
50  *of  the  record;  nor  can  they  be  made 
such,  unless  by  consent,  or  by  pro- 
ceeding in  the  manner  prescribed  by  the 
act  of  Assembly. 

As  to  the  other  case,  that  of  Lewis  v. 
Fairfax;  whatever  may  be  the  law  of  Eng- 
land, growing  out  of  the  nature  and  per- 
plexity of  titles  there,  and  of  the  usage  of 
conveyancers  consequent  thereon,  as  to  the 
delivery  of  abstracts,  and  the  duty  of  the 
grantee  to  prepare  the  deed,  I  do  not  think 
it  applies  to  this  country,  or  that  there  is 
any  such  usage  or  practice  to  support  it; 
but  if  there  was,  it  is  not  alledged  that  any 
abstract  was  furnished,  so  as  to  enable  the 
appellee  to  prepare  a  deed. 

On  the  whole,  I  think  the  judgment  first 
mentioned  must  be  reversed;  the  law  de- 
clared to  be  for  the  appellee  as  to  the  first 
two  breaches  assigned,  the  issue  on  his 
part  being  supported  as  to  them;  but  that 
the  law  is  for  the  appellant,  as  to  the  third 
breach,  and  a  writ  of  enquiry  of  damages 
awarded  as  to  that;  and  that  in  the  other 
case,  the  Judgment  must  be  affirmed. 

JUDGE  BROOKE,  concurred  with  the 
other  Judges,  that  the  judgment  in  Lewis 
V.  Fairfax,  should  be  affirmed;  and  con- 
curred with  JUDGE  COALTER,  that  the 


judgment  in  Fairfax  v.  Lewis,  should  be 
reversed  and  a  writ  of  enquiry  of  damages 
awarded  as  to  the  third  breach,  but  af- 
firmed as  to  the  two  first  breaches.* 
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*Tucker  v.  Cocke,  &c. 

December.  1888. 


Sale  of  Land— Wttrrant  as  to  Number  of  Acres. t— a 

conveyance  of  a  partlcalar  tract  of  land,  withoat  a 
specification  of  quantity,  does  not  bind  the  vendor 
to  warrant  a  partlcalar  number  of  acres.  If 
there  has  been  no  false  representation,  and  no 
concealment  of  facts  within  his  knowledgre;  al- 
thoufirh  there  may  have  been  an  expectation  In 
both  parties,  founded  on  documents  and  other  evi- 
dence known  to  both,  that  the  number  of  acres  Is 
srreater  than  It  tarns  oat  to  be,  upon  a  subseqaent 
survey. 

This  was  an  appeal  from  the  Lynchburg 
Chancery  Court.*  The  case  was  this: 
Tucker  and  Coles  purchased  sundry  par- 


*JnDGB  Cabell  absent  from  Indisposition. 

tSale  of  Land— Deficiency— Mutual  Mistake -Equl. 
table  Relief.— Many  notes  on  this  subject  have  been 
written  In  this  series  of  reports  and  the  cases  cltlnsr 
the  principal  case  on  the  point  have  been  collected 
therein.  See.  citing  principal  case,  foot-note  to  Hull 
V.  Cunningham.  1  Munf.  890;  foot-note  to  Russell  v. 
Keeran,  8  Lelgrh  9:  foot-note  to  Pendleton  v.  Stewart. 
5  Call  1:  footnote  to  Quesnel  v.  WoodUef.  6  Call  218: 
Ble.ssinsr  v.  Beatty.  1  Rob.  287,  299,  and  foot-note; 
Allen  V.  Shrlver.  81  Va.  174;  Fearon,  etc.,  Co.  v.  Wil- 
son. 51  W.  Va.  80,  41  S.  E.  Rep.  189:  CrlsUp  v.  Cain. 
19  W.  Va.  609.  514,  518,  587.  In  this  last  case,  Judqb 
Obbbn,  who  delivered  the  opinion  of  the  court,  made 
an  exhaustive  review  of  the  Vlrgrlnia  cases  on  the 
subject  and  criticises  the  decisions  therein.  The 
conclusion  reached  by  the  court  in  this  case  was 
that  where  there  is  no  fraud,  concealment,  or  mis- 
representation in  the  vendor,  but  simply  an  inno- 
cent, mutual  mistake  as  to  the  quantity  of  land.  In 
which  neither  party  is  more  to  blame  than  the 
other,  and  the  sale  is  a  sale  in  trross,  there  can  be 
no  abatement  of  the  purchase  money  because  of  a 
deficiency  in  the  quantity. 

As  a  case  in  which  equitable  relief  was  denied, 
thousrh  there  was  a  deficiency  in  the  quantity  of 
land  sold,  the  principal  case  is  cited  in  Caldwell  v. 
Craig.  21  Gratt.  187:  Camp  v.  Norfleet.  83  Va.  881,  5 
S.  £.  Rep.  874:  Farrier  v.  Reynolds,  88  Va.  146,  18  S. 
E.  Rep.  898. 

Contract— Resdsfllon— Mistake.— It  is  well  settled 
that,  thouffh  there  be  no  fraud,  or  default  on  either 
side,  yet  the  mutual  error  of  the  parties,  if  that  er- 
ror be  a  matter  which  is  the  cause  of  the  contract, 
that  is,  in  the  substance  of  the  thlnsr  contracted  for. 
is  a  fiTood  ground  for  rescindiufir  even  an  executed 
contract  Glassell  v.  Thomas,  3  Leifirh  125.  citing- 
principal  case.  Where  there  is  an  agreement  for 
the  purchase  of  an  estate,  and  the  purchase  money 
has  been  paid,  if  it  turns  out  that  the  estate  was  the 
vendees'  the  court  will  order  the  parcha.se  money  to 
be  refunded.  Thompson  v.  Jackson.  8  Rand.  507, 
citing  the  principal  case  as  laying  down  the  doc- 
trine. 

See  further,  monographic  note  on  "Contracts"  ap- 
pended to  Enders  v.  The  Board  of  Public  Works,  1 
GratL  864. 

Same— Construction- Declarations  of  Parties.— When 
the  language  of  a  written  agreement  is  susceptible 
of  more  than  one  interpretation,  that  is  to  say.  Is  on 
Its  face  ambiguous,  the  courts  will  look  to  the  sur- 
rounding circumstances  existing  when  the  contract 
was  made,  at  the  situation  of  the  parties  and  the 
subject  matter  of  the  contract,  and  will  sometimes 
even  call  In  aid  the  acts  done  by  the  parties  under 
it  as  affording  a  clue  to  the  intention  of  the  parties; 
but  the  court  never  resorts  in  such  a  case  to  the 
verbal  declarations  of  the  parties  either  before,  at 
the  time  or  after  the  execution  of  the  contract  to 
aid  It  In  giving  a  construction  to  its  language.  Crls- 
Up V.  Cain,  19  W.  Va.  483,  citing  principal  case.  See 
further,  on  this  subject. /ooi-noic  to  Midlothian  Coal 
Mining  Co.  v.  Finney,  18  Gratt  304. 
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eels  of  land  of  Edmund  B.  Norvell,  execu- 
tor of  Thomas  Norvell,  deceased,  and  Ann 
Norvell,  his  widow.  In  the  deed  which 
was  executed  for  the  purpose,  the  land  is 
described  as  "all  the  land  lying  upon  Pig 
and  Staunton  Rivers,  in  the  counties  of 
Bedford  and  Pittsylvania,  and  all  the  title, 
whether  legal  or  equitable,  thereto,  which 
the  said  Thomas  Norvell  acquired,  by  deed 
from  Wilson  Allen  and  Edmund  W. 
Rootes."  Tucker  purchased  three  undi- 
vided fourth  parts  of  the  said  land,  and 
Coles  purchased  one  undivided  fourth. 

The     negociation    which    ended    in    the 

foregoing     conveyance,     was     commenced 

in  the  life-time  of  Thomas   Norvell, 

52  *by    a    letter    from   Tucker    to    him, 
proposing  to  purchase  the  said  land; 

and  T.  Norvell  having  died  before  the 
letter  was  answered,  his  executor,  Edmund 
Norvell,  replied  to  it,  informing  Tucker 
that  the  land  was  for  sale;  that  Jesse  Bur- 
ton of  Campbell  county,  was  fully  empow- 
ered to  sell,  to  whom  he  refers  him  for 
particulars;  and  apprising  him  that  there 
is  a  suit  in  the  Court  of  Appeals  respect- 
ing the  land. 

In  another  letter,  E.  Norvell  informs 
Tucker,  that  he  is  still  disposed  to  sell,  and 
that  he  would  be  glad  to  hear  from  him, 
"stating  the  price  and  terms  on  which  he 
is  willing  to  purchase." 

A  written  agreement  was  entered  into 
on  the  6th  of  January,  1818,  between  the 
executor,  E.  Norvell,  and  Tucker,  by  which 
it  is  stipulated  that  the  former  has  sold  to 
the  latter  "a  tract  of  land  lying  on  Pig  and 
Staunton  Rivers,  in  the  counties  of  Bed- 
ford and  Pittsylvania,  containing,  by  esti- 
mation, ten  or  twelve  thousand  acres;"  and 
Tucker  agrees  to  pay  for  the  said  land, 
twenty-seven  thousand  five  hundred  dol- 
lars; payable  one  third  on  the  1st  of  Jan- 
uary, 1819;  another  third  on  the  1st  of 
January,  1820;  and  the  remaining  third  on 
the  1st  of  January,  1821;  with  a  deed  of 
trust  on  the  land,  to  secure  the  payments. 
Norvell  only  stipulates  to  convey  the  in- 
terest vested  in  T.  Norvell,  and  to  warrant 
the  title  against  all  persons  claiming  under 
the  said  Thomas  Norvell. 

Coles,  though  not  a  party  to  the  written 
agreement,  was  a  partner  in  the  purchase 
to  the  amount  of  one  fourth,  as  has  been 
mentioned  above. 

Three  days  after  this  contract,  the  deed 
was  executed  to  Tucker  and  Coles,  in  their 
respective  proportions,  as  before  described; 
and  they  thereupon  executed  their  bonds; 
Tucker  giving  three  bonds,  with  Coles  his 
security,  for  three  fourths;  and  Coles  giv- 
ing three,  with  Tucker  his  security,  for  one 
fourth.  They  also  executed  a  deed  of 
trust,  according  to  the  conditions  of  the 
agreement.  These  bonds  and  deeds  of 
trust  were  afterwards  assigned  to  the  ap- 
pellee, Cocke. 

53  *Tucker    paid    two    of   the    bonds; 
but,  having  had  a  survey  of  the  land, 

which  induced  him  to  believe  that  there 
was  a  deficiency  in  the  quantity,  he  applied 
to  Cocke  to  make  a  deduction  from  the 
purchase  money.  This  proposition  was  re- 
fused by  Cocke;  and  Tucker  exhibited  a 
bill   to  the  Lynchburg  Chancellor,  Making 


Cocke,  Norvell  the  executor,  and  the  trus- 
tees, defendants,  praying  that  a  proper  de- 
duction might  be  made  for  the  deficiency 
of  land,  and  that  the  defendants  might  be 
injoined  from  proceeding  on  the  last  bond, 
and  the  deed  of  trust. 

In  his  bill.  Tucker  relies  upon  the  terms 
of  the  written  agreement,  executed  before 
the  conveyance,  which  states  that  the 
lands  were  supposed  to  contain  from 
10,000  to  12,000  acres.  He  states,  that  in 
the  negociation,  the  discussion  of  the  par- 
ties turned  principally  upon  the  price  and 
terms  of  payment,  and  the  title,  then  con- 
tested, by  the  executors  of  David  Ross; 
but,  that  the  quantity  of  the  land  was  taken 
for  granted  to  be  from  ten  to  twelve  thou- 
sand acres  and  upwards;  that  no  specific 
quantity  was  mentioned  in  the  deed;  but, 
that  this  unusual  circumstance  was  no- 
ticed and  objected  to  by  the  complainant; 
but,  after  some  consideration,  the  objec- 
tion was  deemed  unimportant,  and  the  deed 
was  executed  in  its  present  form;  that  he 
afterwards  had  a  survey  made  of  the  said 
lands,  and  they  fell  short  more  than  two 
thousand  acres  of  the  quantity  they  were 
supposed  to  contain,  by  both  parties,  at 
the  time  of  their  agreement;  that  when  he 
applied  to  Cocke  to  allow  a  deduction  in 
the  price,  on  account  of  the  said  defi- 
ciency, the  latter  insisted  that  the  com- 
plainant purchased  the  land  in  gross,  and 
not  by  the  acre;  that  although  the  pur- 
chase was  in  gross  and  no  particular  quan- 
titx  was  warranted,  yet,  that  both  parties, 
relying  that  <he  land  had  been  previously 
conveyed,  as  containing  about  10,000  acres, 
and  consisted  of  old  surveys,  and  upon  the 
general  reputation  respecting  the  quantity 
of  the  said  land,  confidently  expected  that 
the  real  quantity  would  considerably  ex- 
ceed the  estimated  quantity;  that  this 
54  belief  operated  *on  both  parties  in 
making  the  bargain;  that  the  com- 
plainant is  persuaded,  that  the  said  Ed- 
mund B.  Norvell  would  not  have  asked  so 
much,  if  he  had  known  the  real  quantity; 
and  it  is  certain  that  the  complainant  would 
not  have  given  so  much,  especially  as  he 
knew  he  was  purchasing  a  title  which  was 
then  contested  by  the  executor  of  David 
Ross,  whose  right  and  interest  in  the  said 
land,  the  said  Coles  and  the  complainant 
have  since  purchased  for  the  sum  of  $7,000: 
that  upon  investigation  of  the  title  papers, 
he  cannot  discover  that  the  said  David 
Ross,  (whose  title  the  said  Thomas  Nor- 
vell had  purchased  under  a  deed  of  trust,) 
ever  had  title  to  as  much  as  10,000  acres: 
that  Thomas  Norvell  never  paid  taxes  for 
more  than  9,537  acres,  which  facts  have 
come  to  the  knowledge  of  the  complainant 
since  his  purchase;  that  he  had  no  better 
opportunity  of  knowing  the  quantity  of 
the  land  than  the  said  Norvell,  as  he  lived 
30  or  40  miles  distant,  and  had  never  seen 
it  before  his  purchase;  and  although  he 
had  been  counsel  in  an  action  of  ejectment 
brought  by  Thomas  Norvell  against  David 
Ross,  to  recover  part  of  the  said  land,  yet 
no  title  papers  were  necessary  in  the  said 
action,  but  the  conveyance  of  the  said 
Ross  to  his  trustees,  and  from  them  to 
Norvell;  and  he  does  not  recollect  that  he 
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examined  even  these,  till  some  time  after 
his  purchase. 

The    Chancellor    denied    the    injunction, 
but  it  was  afterwards  awarded  by  a  Judge 
of  the   Court   of  Appeals,   to   restrain '  the 
trustees    from    selling,    to    the    amount    of 
$5,000  of  the  principal  debt,  with  interest. 
Edmund  B.  Norvell,  states  in  his  answer, 
that    when    he    entered    into    the    written 
agreement,    he    had    no    knowledge   of   the 
quantity   of   the    land    in    question,   having 
never  seen  any  of  the  title  papers  relative 
to   it,   and    having    no    knowledge    of    the 
quantity  of  land,  for  which  his  brother  had 
paid  taxes,  nor  what  was  the  amount  es- 
timated on  the  Commissioner's  books;  but, 
that  all  that  he  had  learned  on  the  subject, 
was  from  vague  report:  that  he  had  under- 
stood that  his  brother  had  purchased 
55       the  land  at  the   estimated  *quantity 
of  10,000  acres;  and  he  had  heard  it 
as  the   opinion    of   others,    that    the    tract 
would  hold  out  more  than  10,000  acres;  but, 
whether  it  would  exceed  that  quantity,  the 
respondent  had  no  means  of  judging:  that 
he  does  not  admit  that,  in  the  negociation, 
it  was  taken  for  granted,  that  the  quantity 
of  land  was  from  10,000  to  12,000  acres;  and 
he  is   confident    that    no    such    thing    was 
mentioned  at  the   time:   that  he  does   not 
admit,   that    a    deficiency   in    quantity    was 
never    contemplated   by    the    parties,   and 
therefore    not    provided    for;    because,    al- 
though   the     respondent    did     expect    that 
there   would    be    found    more    than    10,000 
acres  in  the  tract,  yet,  such  was  the  vague 
and  unsatisfactory    information   on    which 
they  both   acted,   that   it   was   certainly   in 
the  contemplation  of  the   respondent   that 
there  might  be  a  deficiency,  and  he  thinks 
it  must  have  been  in  the  contemplation  of 
the  complainant  also;  and  he  is  confideiit 
that  both  parties  intended  to  make  provi- 
sion for  such  deficiency,  and  believed  that 
they  had  done  so,  by  a  contract  for  a  sale 
in  gross,  whereby  the  purchaser  took  the 
risque  of  quantity:   that  the   contract   was 
written   by   the    complainant,    and    the    ex- 
pression that  the   tract  of  land   contained 
"by   estimation,     ten    or    twelve     thousand 
acres,"    w^as     selected     by     himself,     and 
founded  on  nothing  which  had  passed  dur- 
ing the  negociation,  unless  upon  the  great 
vagueness    and    entire    uncertainty    of    the 
quantity  of  land  sold,  and  was  regarded  by 
the  respondent  as  an  evidence  that  no  defi- 
nite quantity   of   land    was  intended    to  be 
stipulated  for:   that,  by  the   recital  of  the 
deed  from  the  trustees  of  Ross  to  Thomas 
Nor\'elI,  (which  the  respondent  had  never 
seen  till  after  his  sale  to  the  complainant,) 
it  was  stated  that  the  tract  was  supposed 
to  contain  10,000  acres:  that  the  complain- 
ant had  been  employed  as  counsel  in  a  suit 
concerning  a  part  of  the  said  land,  in  which 
tbe    title    papers     must     necessarily     have 
passed  under  his  view:  that  the  respondent 
having  refused  to  warrant  the  title,  except 
against    his    testator,    and    those    claiming 
under  him,  the  attention  of  the  complain- 
ant was  particularly  attracted  to  the 
3€       title  of  the  land,  and,  of  course,  *to 
the  title  papers:  that  the  respondent 
considered  that  the  sale  made  by  him  was 
a  sale  in  gross,  whereby  the  purchaser  was 


to  take  the  whole  risque  of  quantity,  and 
was  to  pay  the  whole  purchase  money, 
whether  the  tract  held  out  much  or  little, 
and  that  whatever  excess  was  found  in  the 
quantity,  the  plaintiff  would  be  entitled  to 
it  without  paying  more  than  the  stipulated 
price:  that  the  exigencies  of  T.  Norvell's 
estate  required  an  immediate  sale  of  the 
land,  and  in  such  manner  as  to  leave  no 
ground  for  controversy  about  the  payment 
of  the  purchase  money:  that,  in  considera- 
tion of  these  circumstances,  the  respondent 
agreed  to  take  less  for  the  land,  than  he 
would  otherwise  have  taken,  and  much  less 
than  his  testator  held  it  at  in  his  life-time: 
that,  if  the  objection  was  ever  made  by  the 
complainant,  that  no  specific  quantity  was 
ever  mentioned  in  the  deed,  as  stated  in 
the  bill,  his  relinquishment  of  it  afterwards 
proves  that,  in  the  opinion  of  both  parties, 
the  purchaser  took  the  risque  of  quantity: 
that  he  had  no  confident  belief,  as  the  bill 
states,  that  the  real  quantity  would  consid- 
erably exceed  the  estimated  quantity  of 
land,  as  he  had  no  data  on  which  to  form 
a  judgment:  that  he  believes  that,  during 
the  negociation,  he  did  express  to  the 
plaintiff  the  opinion,  that  the  tract  would 
hold  out  more  than  10,000  acres;  but  he 
did  not  profess  to  give  the  complainant 
any  information  on  the  subject,  but  only 
founded  this  opinion  on  facts,  and  the 
opinion  of  others,  concerning  which  the 
respondent  knew  more  than  himself:  that 
he  does  not  know  whether  his  testator 
paid  taxes  for  as  much  as  10,000  acres,  hav- 
ing never  seen  the  documents  in  relation 
to  that  subject,  before  the  sale:  that,  for 
these  reasons,  he  does  not  think  that  the 
complainant  is  entitled  to  any  deduction; 
but,  if  he  is,  it  can  only  be  for  a  deficiency 
of  the  land  below  10,000  acres. 

Jesse  Burton  states,  that  he  had  frequent 
conversations  with  Tucker  and  Edmund  B. 
Norvell,  during  their  negociation  for  the 
land   in   question,  and  he   understood   that 

Tucker  purchased,  just  as  it  stood, 
57        taking  on   himself  all   *risque   as   to 

quantity  as  well  as  title:  that,  from 
the  best  information  he  could  collect  from 
the  neighbors,  it  appeared  to  be  their  opin- 
ion, that  the  land  would  probably  hold  out 
12,000  acres;  which  opinion  the  witness 
communicated  to  both  parties:  that  those 
neighbors  did  not  state  any  facts  upon 
which  this  opinion  was  founded,  except  the 
immense  boundaries  of  the  land:  that,  be- 
fore the  sale,  the  witness  urged  E.  B.  Nor- 
vell to  ask  a  higher  price  than  he  seemed 
disposed  to  take,  and  his  reply  was,  that  he 
wished  to  wash  his  hands  of  it,  and  have 
nothing  more  to  do  with  it:  that  he  was 
the  agent  for  leasing  the  said  land,  and 
paid  the  taxes:  but  that  the  plaintiff  never 
enquired  of  him,  upon  what  quantity  he 
paid  taxes,  as  well  as  he  recollects:  that  he 
is  under  the  impression  that  several  con- 
versations took  place,  in  his  presence,  be- 
tween Norvell  and  Tuc^^cer,  in  relation  to 
the  said  land,  before  the  sale;  and  he  does 
not  recollect  that  a  less  quantity  was  ever 
contemplated,  than  10,000  acres. 

James   C.    Moorman   states,  that   he   un- 
derstood from  Tucker,  that  he  was  to  take 
I  the  interest  of  Norvell  in  the  estate,  sup- 
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posed  to  contain  10,000  acres,  more  or  less, 
and  to  give  $27,500:  that  he  was  anxious  to 
become  a  partner  in  the  purchase,  and 
should  have  considered  himself  as  taking 
the  risque  of  quantity:  that  he  had  offered 
Norvell  $35,000  for  the  land,  with  general 
warranty;  but  that  the  latter  refused,  say- 
ing that  he  only  intended  to  sell  his  testa- 
tor's interest:  that  the  parties  spoke  of 
10,000  acres,  but,  it  being  an  old  survey, 
they  thought  it  \vrould  hold  out  more. 

The  deed,  from  the  trustees  of  Ross  to 
T.  Norvell,  conveys  the  land,  as  "being 
supposed  to  contain  10,000  acres." 

The  Chancellor  dissolved  the  injunction; 
and  an  appeal  was  allowed  by  one  of  the 
Judges  of  this  Court. 

58  *Leigh  and  Call,  for  the  appellant. 
Johnson  and  Wickham,  for  the  ap- 
pellee. 

On  the  part  of  the  appellant,  it  was  ad- 
mitted, that  the  deed  from  Norvell  to 
Tucker  contained  no  specification  of  quan- 
tity, and  therefore  the  appellant  must  de- 
pend upon  extraneous  evidence.  That  such 
evidence  is  admissible,  is  proved  by  the 
cases  of  Quesnell  v.  Woodlief,  2  Hen.  & 
Munf.  173;  JolIiflFe  v.  Hite,  1  Call,  301; 
Nelson  v.  Matthews,  2  Hen.  &  Munf.  164. 
But,  it  would  be  improper  to  resort  to 
parol  testimony  to  explain  the  intention  of 
the  parties,  while  there  is  the  more  au- 
thentic evidence  of  a  written  contract 
under  seal.  Confining  ourselves,  therefore, 
to  this  document,  we  find  that  the  land 
was  conveyed  as  "containing  by  estima- 
tion ten  or  twelve  thousand  acres."  The 
parties  contemplated  a  sale  of  land,  which 
was  to  amount  to  at  least  10,000  acres. 
Even  if  the  expression  "more  or  less"  had 
been  used,  the  cases  of  Quesnell  v.  Wood- 
lief and  JolIiflFe  v.  Hite,  prove  that  such 
expression  would  only  cover  a  small  defi- 
ciency, not  such  an  enormous  one  as  oc- 
curs in  this  case,  as  1,085  acres,  according 
to  the  lowest  estimate,  or  1,673  acres,  ac- 
cording to  the  highest.  Nelson  v.  Mat- 
thews, confirms  this  principle.  The  case 
of  Hull  V.  Cunningham,  1  Munf.  330, 
proves,  that  a  mistake  as  to  the  boundaries 
of  land  will  be  a  good  ground  for  relief. 
It  is  a  well  known  principle,  that  when  the 
vendor's  own  title  papers  call  for  a  less 
quantity  than  that  which  he  sells,  the  ven- 
dee shall  be  relieved.  Duvals  v.  Ross,  2 
Munf.  290.  The  deed  from  the  trustees  of 
Ross  to  T.  Norvell,  states  that  the  land 
was  supposed  to  contain  10,000  acres;  and, 
therefore,  E.  Norvell  the  executor  was 
guilty  of  a  constructive  fraud  in  stating 
the  amoimt  in  the  written  agreement,  at 
ten  or  twelve  thousand  acres.  Gross  neg- 
ligence is  equal  to  intentional  fraud;  and 
if  E.  Norvell  did  not  take  the  trouble  to 
examine  the  deed,  by  which  his  tes- 

59  tator   held,   he   cannot   protect   ♦him- 
self by  such  culpable  neglect.    Where 

there  is  a  mutual  mistake,  a  Court  of 
Equity  will  grant  relief.  13  Ves.  125,  427. 
Contracts  of  hazard  are  not  to  be  encour- 
aged; as  they  are,  in  truth,  nothing  more 
but  a  species  of  gambling.  1  Anstruth.  64; 
10  Ves.  209.  Here  the  parties  never  treated 
for  less  than  10,000  acres.  The  deed  to  T. 
Norvell    called    for    that    quantity;    and    it 


was  the  duty  of  his  executor  not  to  sell  it 
for  less.  He  accordingly  states  it  at  that 
quantity  in  the  written  agreement;  but 
goes  further,  and  excites  an  expectation, 
not  justified  by  his  title  papers,  that  it 
may  contain  12,000  acres. 

As  to  the  depositions  of  Moorman  and 
Burton,  they  are  inadmissible.  Parol  evi- 
dence cannot  be  received,  to  explain  a 
written  contract  under  seal,  except  in  cer- 
tain specified  cases,  none  of  which  apply 
to  the  present  case  The  only  question  is, 
whether,  under  the  words  of  the  contract, 
the  vendor  sold  any  precise  quantity,  or 
made  a  representation,  which  turns  out  to 
be  untrue.  But,  these  depositions,  if  ad- 
mitted, are  very  far  from  supporting  the 
appellee's  pretensions.  Moorman  only 
proves  a  contract  for  10,000  acres,  more  or 
less.  It  has  been  often  decided,  that  these 
words  only  cover  a  small  deficiency  in 
quantity.  As  to  Burton's  deposition,  he 
gives  his  inferences  instead  of  facts.  His 
opinions  are  formed  upon  Norvell's  repre- 
sentations. 

As  to  the  presumption  of  information 
in  Tucker,  from  his  vicinity  to  the  land. 
and  from  his  being  employed  as  counsel 
in  an  action  of  ejectment  for  part  of  this 
very  land,  the  first  is  unfounded  in  fact, 
and  the  other  is  refuted  by  Tucker's  dec- 
laration in  his  answer,  that  the  suit  in 
which  he  was  engaged  as  counsel,  did  not 
require  any  other  title  paper  than  the  deeds 
from  Ross  to  his  trustees,  and  from  them 
to  Norvell;  and,  that  in  point  of  fact,  he 
had  never  seen  any  other  title  paper. 

For  the  appellee,  it  was  said,  that  it  ap- 
peared by  the  bill  of  the  appellant  himseh', 
that  he  had  no  shadow  of  right  to  a  decree 
in  his  favor.  By  his  own  statement, 
60  the  contract  *was  a  bargain  of  haz- 
ard, by  which  he  took  the  chance  of 
loss,  if  the  land  should  prove  deficient: 
and,  of  gain,  if  there  should  turn  out  to  be 
an  excess.  The  bill  admits  that  Tucker 
bought  the  land  in  gross.  It  is  not  pre- 
tended that  Norvell  knew  more  than 
Tucker  about  the  land.  A  deed  was  exe- 
cuted without  any  specification  of  quan- 
tity. This  omission  was  objected  to  by 
Tucker  before  the  execution  of  the  deed: 
but,  after  some  discussion,  it  was  waived, 
and  the  deed  suffered  to  remain  without 
any  mention  of  the  number  of  acres.  And 
yet,  the  appellant  contends,  that  the  ap- 
pellee warranted  a  certain  quantity;  by 
which,  he  would  have  the  benefit  of  any 
excess,  while  the  vendor  would  not  de- 
rive advantage  from  any  deficiency.  Such 
a  contract  would  be  highly  improbable  in 
any  man,  and  much  more  so  in  an  execu- 
tor, who  was  to  derive  no  personal  benefit 
to  himself,  and  miglit  sustain  a  personal 
loss. 

But,  it  is  contended,  that  we  may  resort 
to  the  written  contract  to  explain  the  deed, 
while  we  are  precluded  from  relying  on 
the  parol  evidence.  But,  the  contract  it- 
self, cannot  be  resorted  to,  upon  the  mere 
ground  of  variance  between  it  and  the 
deed;  because,  in  that  case,  it  will  be  pre- 
sumed that  the  variance  w^as  intentional, 
and  that  the  parties  thought  fit  to  chanpc 
the  terms  of  the  contract  before  the  exe- 
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cution  of  the  deed,  as  is  clearly  proved  by 
the  decisions  respecting  marriage  articles. 
Legge  V.  Goldwire,  Forrester  20;  Fearne's 
Cont.  Rem.  4th  edit  124;  1  Fonb.  190,  n.  p. 
If,  however,  we  resort  to  the  written 
contract,  it  proves  nothing  but  a  sale  in 
gross.  It  describes  the  land  as  a  tract  of 
land  "containing  by  estimation  10,000  or 
12,000  acres;"  that  is,  the  •same  land  that 
T.  Xor\'ell  purchased  of  the  trustees  of 
Ross;  and,  that  Norvell,  the  executor,  is 
only  to  convey  the  interest  vested  in  the 
said  T.  Norvell  to  said  land,  and  to  warrant 
ihc  title  agriinst  all  persons  claiming  under 
the  said  T.  Norvell.  These  expressions 
can  convey  no  other  meaning  than  that 
of  a  sale  in  gross,  without  responsi- 
bility in  the  vendor  for  any  defi- 
61  ciency,  *and  without  right  to  gain 
by  any  excess.  The  vagueness  of 
the  quantity  mentioned  shews,  that  those 
expressions  were  mere  terms  of  descrip- 
tion, and  not  conditions  of  the  agreement. 
But,  if  we  go  beyond  the  deed,  we  are 
at  liberty  to  look  into  the  parol  evidence, 
as  well  as  the  written  agreement.  All  the 
cases  which  have  been  cited  on  the  other 
side,  prove,  that  there  is  no  exclusion  of 
parol  evidence,  if  a  proper  case  .made  out 
for  admitting  evidence  extraneous  to  the 
deed.  If  the  depositions  are  admitted, 
they  place  the  subject  beyond  doubt.  Bur- 
ton proves  that  he  was  present  during  the 
negociation,  and  that  he  understood  the 
contract  to  be  such,  that  Tucker  took  the 
risque  of  quantity  as  well  as  title.  Moor- 
man's testimony  confirms  Burton's  in  this 
particular,  and  proves  Tucker's  declara- 
tion, that  he  bought  the  land  for  more  or 
less.  When  these  words  are  coupled  with 
the  phrase  by  estimation,  they  amount  to 
a  sale  in  gross.  A  mistake  in  both  parties, 
as  to  a  matter  of  opinion,  has  never  been 
considered  a  ground  for  relief.  There  is 
no  case  of  a  bargain  of  hazard  made  upon 
equal  terms,  where  the  losing  party  has 
been  relieved.  In  most  of  the  cases,  the 
vendor  has  more  information  than  the  ven- 
dee, and  either  makes  a  false  representa- 
tion, or  suppresses"  that  which  he  ought  to 
communicate;  but^  in  this  case.  Tucker  had 
at  least  as  much  information  as  Norvell, 
if  not  more.  The  parties  in  this  case  both 
speculated  on  the  probability  of  an  old 
Mir\'ey  being  short  of  the  actual  quantity. 
Their  bargain  was  formed  on  the  idea  of 
this  uncertainty.  The  grounds  of  opinion 
v.ere  open  to  both.  No  fraud,  no  suppres- 
sion of  facts  can  be  imputed  to  either.  It 
was,  in  short,  like  the  ordinary  case  of  in- 
surance, where  the  event  is  doubtful  to 
both  parties. 

.  The  case  of  JolliflFe  v.  Hite,  1  Call,  301, 
IS  in  strict  conformity  with  these  ideas, 
and  establishes  the  principle,  that  in  a  sale 
>n  gross,  the  parties  take  the  risque  of 
quantity;  and,  that  in  such  a  bargain,  the 
words  more  or  less  cover  any  deficiency, 
however  great.  Indeed,  in  a  sale 
^2  *in  gross,  those  words  are  superflu- 
ous, the  contract  implying  the  same 
thing  without  them. 

Nelson  v.  Matthews,  2  Hen.  &  Munf. 
W,  is  not  applicable  to  this  case.  That 
was  the  case  of  a  sale  of  land  as  containing 


a  certain  number  of  acres,  when  the  ven- 
dor's own  title  deeds  called  for  less  than 
such  specified  quantity.  The  case  did  not 
turn  on  the  words  more  or  less,  but  upon 
the  constructive  fraud. 

The  case  of  Hull  v.  Cunningham,  1  Munf. 
330,  is  no  authority  against  the  appellee. 
That  was  a  sale  in  gross,  and  a  mistake 
was  committed  as  to  the  boundaries  of  the 
land.  Relief  was  very  properly  granted  to 
the  purchaser  in  that  case,  because  he  had 
bought  a  particular  tract,  and  an  error  hav- 
ing been  committed  as  to  its  boundaries, 
he  could  not  get  the  specific  thing  he  had 
purchased. 

As  to  the  case  of  Quesnell  v.  Woodlief, 
2  Hen.  &  Munf.  173,  it  is  incorrectly  re- 
ported. It  turned  on  the  ground  of  fraud. 
Quesnell  was  a  Fienchman,  ignorant  of 
our  language,  customs  and  laws.  The  ven- 
dor sold  by  the  acre.  He  represented  that 
there  was  an  old  survey,  that  called  for  a 
certain  number  of  acres,  which  was  not 
true.  On  the  ground  of  these  circumstances 
of  imposition  and  false  *  representation, 
Quesnell  obtained  relief.  But,  here  it  can- 
not be  pretended  that  Norvell  made  any 
false  representation. 

The  case  of  Duvals  v.  Ross,  2  Munf.  290, 
simply  affirms  the  principle  of  Nelson  v. 
Matthews. 

The  case  of  Bedford  v.  Hickman.  2  Munf. 
294,  (reported  in  Judge  Roane's  opinion  in 
Duvals  V.  Ross,)  is  also  a  case  of  construc- 
tive fraud;  the  vendor  having  conveyed 
land  as  containing  a  greater  number  of 
acres  than  his  title  deeds  warranted. 

Nelson  v.  Carrington,  4  Munf.  332,  was 
a  sale  of  land  by  the  acre,  and  therefore 
not  applicable  to  the  present  case. 

Fleet  v.  Hawkins,  6  Munf.  188,  belongs  to 

t^at  class  of  cases  which  affirm,  that 

63        a  sale  in   gross  does   not  bind   *the 

vendor  to   convey  a  certain  number 

of  acres,  even  although  a  number  of  acres 

be  mentioned,  by  way  of  description. 

As  to  the  taxes,  Norvell  avers  in  his  an- 
swer, that  he  did  not  know  their  amount; 
and  no  man  consults  Sheriffs'  receipts  to 
ascertain  the  quantity  of  his  land. 

December  4.  JUDGE  GREEN,  deliv- 
ered the  following,  as  the  unanimous  opin- 
ion of  the  Court: 

If  the  appellant,  provided  he  had  not 
accepted  the  deed,  would  have  been  enti- 
tled to  the  relief  for  which  he  asks,  his 
acceptance  of  the  deed  ought  not  to  pre- 
clude him  from  claiming  it  now.  The  mis- 
take in  the  quantity  of  the  land,  was  not, 
and  could  not  be  ascertained,  until  after 
the  execution  of  the  deed.  That  was  exe- 
cuted only  three  days  after  the  execution 
of  the  contract.  The  deed  may  be  evi- 
dence of  the  then  understanding  of  the 
parties,  as  to  the  terms  of  the  agreement, 
but  not  a  bar  to  relief,  if  a  proper  case  for 
relief  in  other  respects,  were  made  out. 

Whether  the  circumstances  of  this  case 
would  or  would  not  authorise  the  admis- 
sion of  parol  evidence  to  explain  the  writ- 
ten agreement,  it  is  unnecessary  to  decide. 
If  the  written  contract  be  mistaken  or 
equivocal  as  to  its  terms,  the  parties  may 
explain  it  according  to  their  real  and  orig- 
inal intention,  either  by  a  new  instrument 
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of  writing,  or  by  their  admissions  of  rec- 
ord. The  contract  in  this  case  was,  upon 
its  face,  equivocal,  and  of  doubtful  con- 
struction. But,  the  appellant's  bill  states 
the  real  terms  of  thte  agreement,  to  the 
same  effect  as  the  parol  proofs  in  the 
cause.  It  states,  that  "both  parties,  rely- 
ing that  the  lands  had  bten  previously  con- 
veyed as  containing  about  10,000  acres,  and 
consisting  of  old  surveys,  and  upon  the 
general  repudiation  respecting  the  quan- 
tity of  the  said  land,  confidently  expected 
that  the  real  quantity  would  considerably 
exceed  the  estimated  quantity,  and  that 
this  belief  operated  on  both  parties  in  mak- 
ing the  bargain;"  and  that  "during  the 
whole   negociation  for  the  purchase, 

64  which    continued    several    *days,   the 
discussions    of    the     parties     turned 

principally  on  the  price  and  terms  of  pay- 
ment, and  especially  the  title,  which  was 
then  controverted  by  the  executor  of  D. 
Ross;  but  that  the  quantity  of  land  was 
taken  for  granted,  to  be  from  10  to  12,000 
acres,  and  upwards;  and  that  a  deficiency 
was  never  contemplated  by  the  parties, 
and,  consequently,  was  not  provided  for;" 
and  that  "his  purchase  was  in  gross,  and 
no  particular  quantity  was  warranted." 
This  last  declaration  is  equivalent  to  an 
assertion,  that  the  purchase  was  not  by 
the  acre,  or  of  any  particular  quantity  of 
land;  but  of  a  tract  of  land  in  bulk,  for  a 
price  in  gross,  upon  the  belief  of  both  par- 
ties, that  it  would  turn  out  10  or  12,000 
acres,  or  more;  but,  without  regard  to  what 
it  might  actually  turn  out  to  be,  and  with- 
out contemplating  a  responsibility  of  either 
party,  in  case  of  an  excess  or  deficiency. 
For,  a  sale  by  the  quantity  would  have 
been  in  effect  a  warranty  on  the  part  of 
the  vendor,  of  the  quantity  sold.  This  ac- 
cords with  the  cotemporaneous  construc- 
tion given  by  the  parties,  in  executing  and 
accepting  a  deed  for  the  entire  tract  of 
land,  without  the  specification  of  bounda- 
ries or  quantity.  If  10  or  12,000  acres  of 
land  had  been  the  subject  of  the  contract, 
and  the  quantity  had  been  considered  as 
material,  it  would  have  been  stated  in  the 
deed;  the  object  of  the  deed  being  to  con- 
vey what  had  been  sold.  The  written  con- 
tract is  fairly  susceptible  of  the  same 
construction.  If  quantity  was  the  real  ob- 
ject of  the  purchase  and  sale,  although  the 
parties  had  not  the  means  of  ascertaining 
that  truly,  they  would  have  stated,  upon 
conjecture,  a  specific  quantity;  so  as  to 
afford  some  rule  for  the  measure  of  com- 
pensation for  the  deficiency  or  excess, 
when  ascertained.  The  indefinite  expres- 
sion of  10  or  12,000  acres  afforded  no  such 
rule,  and  shews  that  the  subject  of  quantity 
was  not  really  in  the  contemplation  of  the 
parties,  as  one  of  the  terms  of  the  contract. 
It  was  an  expression,  apt  enough  as  one 
particular  of  the  description  of  the  "tract 
of  land"  sold,  and  was  probably  introduced 
for  that  purpose  only.     This  conclu- 

65  sion   is   warranted   by  the   *terms  of 
the  contract,  and  is  rendered  certain 

by  the  admissions  in  the  bill.  The  pur- 
chaser took  upon  himself  the  risque  of 
quantity  and  title;  and  although  both  par- 
ties were    influenced,    in    their    agreement 


as  to  the  price,  by  the  belief  that  the 
tract  of  land  contained  more  than  the 
estimated  quantity,  as  stated  in  the  convey- 
ance from  Ross's  trustees  tp  Norvell;  yet, 
the  hazard  of  loss  to  one  party,  in  the 
event  of  an  excess,  and  to  the  other,  in 
case  of  a  deficiency,  which,  although  not 
expected,  was  possible,  would  also  influ- 
ence the  parties  in  fixing  the  price.  It 
cannot  be  known  or  presumed,  that  if 
Tucker  had  insisted,  that  Norvell  should 
warrant  that  the  tract  contained  10,000 
acres,  he  would  have  consented  to  do  so, 
upon  any  terms,  or  that  he  would  have 
taken  the  price  which  he  agreed  to  take, 
upon  the  contract  in  question. 

The  estimation  of  the  quantity  was  made 
by  both  parties,  upon  the  same  facts,  which 
were  equally  known  to  both.  Norvell  did 
not  take  upon  himself,  to  make  any  affirma- 
tion or  representation  in  respect  to  quan- 
tity. He  only  declared  his  real  opinion, 
founded  upon  the  very  same  information 
which  Tucker  had,  and  in  which  the  latter 
concurred  with  him,  without  being  influ- 
enced by  the  opinion  of  the  former.  He 
concealed  no  fact  within  his  knowledge, 
which  could,  in  any  degree,  influence  that 
opinion.  He  had  not  seen  the  receipts  for 
taxes,  and  he  was  guilty  of  no  negligence 
(if  that  were  material)  in  not  searching  for 
them,  and  examining  them,  as  a  means  of 
ascertaining  the  quantity.  The  source  of 
information  on  that  subject,  which  he 
would  naturally  and  reasonably  resort  to, 
was,  the  conveyance  under  which  his  tes- 
tator claimed;  and  being  informed  that  the 
conveyance  called  for  about  10,000  acres, 
he  had  no  motive  for  further  enquiry;  and 
if  he  had,  he  could  not  have  expected  any 
thing  like  accurate  information,  from  the 
SheriflF's  receipts  for  taxes. 

This  was,  therefore,  a  contract  of  hazard, 
without  any  fraud,  concealment,  mis- 
66  representation,  or  negligence,  on*the 
part  of  the  vendor.  The  error  in 
respect  to  the  quantity  of  land,  was  mutual, 
and  was  not  in  relation  to  the  substance 
of  the  thing  contracted  for,  but  in  relation 
to  the  very  hazard  co'ntemplated  by  the 
parties.  The  question  is,  whether  the  dis- 
appointed party  is,  in  such  case,  entitled 
to  relief;  and  this  was  the  question  which 
the  appellant,  with  perfect  frankness,  in- 
tended to  submit  to  the  judgment  of  the 
Court. 

There  are  cases  in  which  the  mutual 
error  of  the  parties,  without  default  in 
either,  may  be  a  just  ground  for  rescinding 
a  contract.  As,  if  the  error  be  in  a  matter 
which  is  the  cause  of  the  contract,  that  is, 
in  the  substance  of  the  thing  contracted 
for,  so  that  the  purchaser  cannot  get  what 
he  bargained  for;  as  in  the  case  of  a  pur- 
chase of  military  lands  on  Paint  Creek, 
stated  to  be  located  under  specified  war- 
rants, and  the  warrants  were  located  else- 
where; and  of  the  purchase  of  an  obliga- 
tion at  the  risque  of  the  purchaser,  and  the 
paper  turned  out  to  be  forged,  or  the  ob- 
ligor to  have  been  previously  discharged 
from  the  obligation,  under  the  statute  of 
bankruptcy.  In  such  cases,  the  contract 
ought  to  be  vacated,  even  if  it  had  been  ex- 
ecuted; and,  if  both  the  parties,  in  the  first 
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case,  verily  believed  that  the  warrants  were 
located  on  Paint  Creek;  and,  in  the  other, 
that  the  obligation  was  genuine  and  the 
party  bound  by  it;  the  object,  in  the  first 
case,  being  to  buy  lands  on  Paint  Creek; 
and,  in  the  other,  to  buy  a  valid  and  sub- 
sisting obligation,  the  error  would  go  to 
the  substance  of  the  matter  contracted  for. 
Chamberlayne  v.  Marsh,  6  Munf.  283;  Arm- 
strong V.  Hickman,  Ibid.  287.  But,  if  in 
the  one  case,  the  warrant  had  really  been 
located  on  Paint  Creek,  and  the  parties 
had  both  been  of  opinion,  from  the  general 
character  of  lands  on  that  Creek,  that  the 
lands  were  of  great  value,  and  it  had  turned 
out  that  they  were  of  very  little  value;  or, 
if  in  the  other,  the  obligation  had  been 
genuine  and  still  binding  upon  the  obligor, 
and  both  parties  believed  that  he  was  in 
affluent  circumstances  and  able  to  pay, 
and    it    turned  out    that    he    was,    at    the 

time  of  the  contract,  utterly  insol- 
67       vent;  *the  purchaser,  in  neither  case, 

could  have  relief,  since  he  has  got- 
ten that  which  was  the  cause  of  the  con- 
tract, and  the  error  was  in  relation  to  the 
very  hazard,  which  the  purchaser  took 
upon  himself.  If  relief  could  be  given  in 
such  a  case  as  the  case  at  bar,  a  fortiori  it 
should  be  given,  if  the  vendor  knew  of  the 
deficiency  and  concealed  it.  So  that,  in 
both  cases,  when  the  vendor  knew,  and 
when  he  was  ignorant  of  the  deficiency, 
relief  being  given,  there  could  no  longer 
be  a  contract,  in  which  a  purchaser  could 
take  the  risque  of  quantity  effectually  upon 
himself.  The  Court  of  Appeals  have  uni- 
formly recognized  the  validity  and  obliga- 
tion of  such  a  contract,  and  in  all  cases  in 
which  they  have  given  relief,  it  has  been 
founded  on  circumstances  either  of  fraud, 
misrepresentation  or  concealment;  or  mis- 
take in  part,  or  in  whole,  in  relation  to  the 
substance  of  the  thing  contracted  for.  It 
is  possible,  that  the  case  of  Quesnell  v. 
Woodlief,  2  Hen.  &  Munf.  173,  does  not 
fall  within  this  observation;  but,  the 
grounds  of  the  judgment  in  that  case  are 
50  uncertain,  some  of  the  Judges  who  de- 
cided it,  the  Reporter  and  the  counsel  on 
both  sides,  who  argued  the  cause,  differing 
50  materially  in  their  statements  of  the 
reasons  upon  which  the  judgment  was 
founded,  that  it  cannot  be  considered  an 
obligatory  authority  to  the  point  now  under 
consideration;  and,  if  it  were  so  consid- 
ered, it  has  been  repeatedly  overruled. 

The  Court  is  unanimously  of  opinion, 
that  the  decree  is  right  and  ought  to  be 
affirmed. 


68      *Norvell  v.  Camnfi  and    Others.* 
December.  1828. 

OcQarrM-  to  EvIdencet-JoliMtor-Wlien  CompellMl— 

la  what  case  a  Court  of  Law  should  compel  a 
^  party  to  Join  in  a  demarrer  to  eyidence. 

B— Bxcosc    for    Failure    to    Join— 5uffl. 


Vtjdgb  Bbookx  sat  in  this  cause,  in  addition  to  the 
Jndsres  In  the  last  case.— Note  in  Ori^nal  Edition. 
^^•Por  sequel  of  the  principal  case,  see  Warwick  v. 
Iforvell.  1  Leiffh  90.  OR.  lOa 
"J5??""*'  *•  BvWoiico.--See  monosraphic  note  on 

Demurrer  to  the  Evidence"  appended  to  Tutt  v. 
Slaughter,  5  Gratt  864.  The  principal  case  is  cited 
m  Green  ▼.  Jndith,  5  Rand.  16;  Chesapeake,  etc,  Ry. 
^  T.  Sparrow.  96  Va.  888.  87  S.  E.  Rep.  802. 


dency.—Where  an  objection  is  made  to  a  demar- 
rer to  evidence,  that  the  testimony  of  a  witness  has 
not  been  correctly  taken  down,  and  the  witness 
himself  has  left  the  Coart,  so  that  he  cannot  cor- 
rect the  supposed  error:  this  will  not  be  a  suffi- 
cient excuse  for  not  Joinlnfir  in  the  demurrer, 
unless  the  error  complained  of  is  stated,  and  it 
also  appears  that  it  would  affect  any  of  the  ques- 
tions to  be  decided  by  the  Court,  on  the  demarrer. 
Writ  ol  RIffht-Coufit-identlflcatloa  off  Land-Sofffi. 
deney.— If  any  portion  of  the  land  described  in  the 
count  in  a  writ  of  rifirht  is  Included  in  the  patent 
under  which  the  demandant  claims,  it  is  suffi- 
ciently identified. 

This  was  a  writ  of  right  brought  by 
Norvell,  the  appellant,  against  John  Camm 
and  wife,  and  John  Warwick  and  wife,  on 
the  24th  September,  1812,  to  recover  433 
acres  of  land  in  Amherst,  held  by  the  ten- 
ants, Camm  and  Warwick,  in  right  of  their 
wives,  the  daughters  s^nd  heirs  of  Thomas 
Powell,  deceased. 

The  count,  plea  and  replication,  are  reg- 
ularly Hied,  and  the  mise  joined,  in  pursu- 
ance of  the  act  of  Assembly. 

The  cause  came  on  for  trial  at  the  Sep- 
tember term  of  Amherst  Court,  in  the  year 
1813,  when  a  general  verdict  was  found  for 
the  tenants,  and  a  judgment  rendered  in 
their  favor,  from  which  the  demandant  ap- 
pealed; an  exception  having  been  taken  by 
the  demandant,  to  an  opinion  of  the  Court, 
given  by  way  of  instruction  to  the  jury, 
during  the  trial. 

The  tenants'  counsel,  on  the  trial,  had 
moved  the  Court  to  instruct  the  jury,  that 
a  patent,  under  which  the  demandant 
claimed,  was  void,  inasmuch  as  it  was 
founded  on  a  land-office  treasury  warrant, 
entered  on  land  which  was  not  at  the  time 
waste  and  unappropriated;  and  to  shew, 
that  the  land  was  not  so  waste  and  unap- 
propriated, he  produced  a  patent  for  a 
larger  tract,  embracing  the  same  land, 
which  had  been  issued  to  James 
69  Christian,  John  *Christian,  and  Wil- 
liam Brown,  on  the  10th  September, 
1755;  also,  a  judgment  of  the  General 
Court,  pronounced  in  April,  1774,  declaring 
the  land  aforesaid  to  be  forfeited,  and 
vested  again  in  the  Crown,  and  that  John 
Christian  and  Charles  Christian,  (sons  of 
one  of  the  patentees,)  were  the  first  peti- 
tioners therefor,  and  had  prosecuted  their 
■petition  with  eflFect;  he  also  produced  reg- 
ular conveyances  from  John  and  Charles 
Christian,  the  petitioners,  down  to  Powell, 
the  ancestor  of  the  female  tenants.  The 
Court,  upon  these  facts,  was  of  opinion, 
that  the  demandant's  patent  was  void,  and 
so  instructed  the  jury. 

A  Special  Court  of  Appeals,  before  whom 
this  case  was  tried,  in  December,  1818,  6 
Munf.  233;  (see  also,  2  Munf.  257,)  re- 
versed the  judgment  of  the  Superior  Court 
of  Law,  on  the  case  made  by  the  bill  of 
exceptions,  declaring  that  it  was  not  com- 
petent, at  law,  thus  to  impeach  the  de- 
mandant's patent.  And  they  remanded  the 
cause  for  a  new  trial,  with  directions  that 
the  evidence,  which  had  been  offered  by 
the  tenants,  should  not  be  again  admitted. 

The  cause  came  on  again  to  be  tried  at 
the  Aprii  term  of  the  said  Superior  Court, 
in  the  year  1820,  between  the  same  parties, 
except  John  Camm,  one  of  the  tenants, 
who  was  dead,  when  the  jury  again  found 
a  general  verdict  for  the  tenants,  and  judg- 
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ment  was  rendered  in  their  favor.  From 
this  judgment,  the  demandant  again  ap- 
pealed. 

There  are  two  bills  of  exceptions  filed 
upon  the  last  trial: 

The  first  is  by  the  tenants,  for  this  cause. 

After  the  tenants  had  introduced  evi- 
dence to  prove  very  long  possession  of 
themselves,  and  those  under  whom  they 
claimed,  and  other  facts  and  circumstances, 
*on  which  they  rested  their  title;  the  de- 
mandant offered  in  evidence,  the  record 
of  the  proceedings  of  the  former  District 
Court  of  Charlottesville,  upon  an  eject- 
ment therein  decided,  in  which  the  same 
Camm  and  wife,  and  Warwick  and  wife, 
were  plaintiffs,  and  the  same  Reuben  Nor- 
vell  was  defendant,  and  in  which  a  special 
verdict  had  been  found,  ascertaining  the 
following  things: 

70  *1.  That  a  patent  issued  to  James 
Christian,  John  Christian,  and  Wil- 
liam Brown,  on  the  10th  September,  1755, 
for  3,926  acres  of  land;  which  patent  is 
found  in  haec  verba. 

2.  That,  before  the  year  1765,  James  and 
John  Christian,  two  of  the  patentees,  died; 
the  land  not  having  been  divided. 

3.  That,  after  the  death  of  said  James 
and  John,  two  of  the  sons  of  John,  peti- 
tioned the  General  Court  for  said  land,  as 
forfeited  for  non-payment  of  quit-rents;  on 
which  petition,  a  judgment  of  the  General 
Court  was  rendered,  on  the  day  of 
April,  1774,  which  judgment  is  found  in 
haec  verba. 

4.  That,  on  the  30th  October,  1777,  the 
petitioners  John  and  Charles  Christian 
conveyed  933  acres,  part  of  said  patented 
land  to  James  Grisson,  by  deed  found  in 
haec  verba. 

5.  That,  on  the  21st  August,  1787,  the 
said  James  Grissom-  conveyed  to  Thomas 
Powejl  433  acres,  part  of  the  said  933;  by 
deed  m  haec  verba. 

G.  That  the  land  mentioned,  in  the  dec- 
laration in  ejectment,  is  the  same  433  acres 
conveved  by  Grissom  to  Powell. 

7.  I^hat  the  wives  of  the  plaintiff's 
lessors,  were  the  daughters,  and  only  lineal 
descendants  of  the  said  Thomas  Powell, 
who    departed    this    life,    intestate,    on    the 

day  of  1788. 

8.  That  the  said  lessors,  and  those  under 
whom  they  claim,  had  been  in  undisturbed 
possession  of  the  lands,  in  the  declaration 
mentioned,  from  the  year  1775,  until  No- 
vember, in  the  year  1800;  when  Norvell 
entered  upon  the  possession  of  the  wives 
of  the  lessors,  and  ousted  them. 

9.  That  the  lessors,  and  those  under 
whom  they  claim,  had  regularly,  until  the 
present  day,  (the  day  of  trial,)  paid  the 
taxes  to  the  Commonwealth,  upon  these 
lands. 

10.  That  the  defendant  Norvell,  had  ob- 
tained a  patent  including  about  330  acres 
of  the   land  in   controversy,  founded  on   a 

Land-Office    Treasury    Warrant,    en- 

71  tered  with  the  surveyor  *of  Amherst 
county,  on  the  4th   day  of  Septem- 
ber,  1794,   which   entry   they   find   in   haec 
verba. 

11.  That  he  surveyed  said  land,  on  the 
27th   November,  1795,  by  a  survey,  which 
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is  found  in  haec  verba.  The  patent  dated 
3d  November,  1797,  is  also  found  in  haec 
verba. 

12.  That  the  original  patentees,  or  their 
survivor  or  survivors,  remained  in  the 
possession  of  the  lands  mentioned  in  the 
declaration,  from  the  day  of 
1761,  till  the  petitioners  obtained  posses- 
sion thereof. 

13.  That  the  defendant  Norvell  had  re- 
mained in  possession  from  the  time  of  his 
ouster  aforesaid,  till  the  time  of  the  ver- 
dict. 

This  record  was  offered  by  the  demand- 
ant, as  he  states,  in  the  bill  of  exceptions, 
for  the  following  purposes: 

First,  to  rebut  any  presumption,  that  t 
patent  for  the  land  in  controversy  had  is- 
sued to  Rockyrun  John  Christian,  a  son 
of  John  Christian,  who,  the  demandant 
contended,  was  one  of  the  patentees. 

Secondly,  to  repel  the  presumption  that 
the  land  granted  as  aforesaid  had  not  re- 
verted to  the  Crown.    And 

Thirdly,  to  repel  any  presumption  which 
might  arise  from  evidence  afforded  by  the 
tenants,  to  prove  that  the  land  was  claimed 
bv  John  Christian,  the  father  of  John 
Christian  of  Rockyrun,  after  the  year 
1774. 

The  record  was  objected  to  by  the  ten- 
ants, both  on  the  ground  that  the  special 
verdict  purported  to  prove  matters  of  rec- 
ord which  were  susceptible  of  higher  and 
better  proof,  and  upon  the  general  ground, 
that  the  said  record  was  in  no  respect 
proper  evidence  in  that  acrton.    • 

The  Court  overruled  the  objection,  and 
permitted  the  evidence  to  be  given  for  the 
purposes  above-mentioned. 

The  second  exception  is  by  the  demand- 
ant; for  this  cause: 

The  demandant's  counsel,  on  the  second 
day  of  the  trial,  tendered  to  the  Court  a 
demurrer  to  the  evidence,  alledging  that 
it  contained  all  the  evidence  which  had 
been  given  on  both  sides;  in  substance  as 

followeth: 
72  *On  the  part  of  the  tenants: 

1.  The  testimony  of  James  Lon- 
don, examined  in  Court,  who  proved,  that 
he  had  been  acquainted  with  the  land  in 
controversv  ever  since  he  knew  any  land, 
and  that  he  was  then  87  years  of  age;  that 
the  land  had  been  settled  and  improved 
sieveral  years  before  Braddock's  defeat, 
which  was  in  1755;  the  land  was  then 
claimed  by  a  man  named  John  Christian, 
and  was  settled  and  improved,  in  his  name 
and  for  his  benefit,  by  a  man  sent  there 
for  that  purpose;  that  there  were  succes- 
sive tenants  on  the  land  from  that  time 
till  the  year  1763;  sometimes  poor  persons 
occupying  the  land,  as  the  witness  under- 
stood, by  the  permission  of  said  Christian, 
and  sometimes  the  overseer  and  hands  of 
the  said  Christian;  that  he  remembers  par- 
ticularly the  said  John  Christian's  two 
sons,  Charles  and  John,  living  on  the  land, 
within  the  period  aforesaid,  as  their  fa- 
ther's overseers,  and  making  crops  thereon 
for  him;  that  he  had,  within  the  same 
period,  seen  the  collector  of  the  revenues 
going  to  the  land  to  collect  the  public  dues, 
but  did  not  know  whether  they  were  paid 
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or  not,  but  that  there  was  generally  prop- 
erty enough  on  the  land  to  pay  them;  that 
about  the  year  1763,  the  said  John  Chris- 
tian broke  up  his  quarter  on  said  land  and 
removed  his  hands;  after  which  time  the 
land  was  in  possession  of  different  tenants; 
that  he  never  heard  of  any  right,  adversary 
to  that  of  John  Christian;  that  some  time 
afterwards,  Jno.  Christian  died,  and  then 
his  sons,  Jno.  Christian  of  Rockyrun,  and 
Charles  Christian,  who  had  been  his  over- 
seers, as  above  stated,  claimed  said  land, 
but  by  what  title  the  witness  knew  not; 
that  he  had  understood  that  said  John  of 
Rockyrun  and  Charles,  sold  the  land  to  a 
man  who  sold  it  to  the  ancestor  of  the 
present  tenants,  and  that  he  never  heard 
of  any  claim  to  said  land,  adverse  to  that 
of  the  said  Christians,  and  those  who  claim 
under  them,  until  the  present  demandant 
set  up  a  claim  thereto. 

2.  The  testimony  of  John  Christian,  who, 
being  examined   in   Court,   swore,   that  he 
became  acquainted  with  the  land  in  contro- 
versy in  1760,  when  it  was  occupied 

73  as  a  *quarter  by  John  Christian,  the 
father,  mentioned  in  James  London's 
evidence;  that  in  that  year  the  quarter  was 
broke  up,  and  the  land  put  into  the  posses- 
sion of  sundry  tenants,  claiming  under  said 
John  Christian,  who,  he  believes,  held  it 
every  year,  till  the  year  1773;  that  in  that 
year  John  Christian,  the  father,  being  dead, 
John  Christian  of  Rockyrun,  his  son,  told 
the  witness  he  believed  the  land  was  lost, 
that  he  expected  to  get  it,  and  for  that  pur- 
pose had  filed  a  caveat  or  petition;  that 
said  John  of  Rockyrun  then  requested  the 
w'tness  to  take  possession  of  said  land  for 
him,  the  witness  expecting  to  buy  it  of 
said  John;  that  the  witness  in  '73  went 
upon  the  land,  and  finding  it  out  of  repair, 
did  not  occupy  it  himself,  but  put  another 
tenant  on  it  for  said  John  Christian  of 
Rockyrun;  that  afterwards,  said  John  Chris- 
tian of  Rockyrun  told  the  witness,  as  he 
thinks,  that  he  had  obtained  the  land,  and 
bad  got  a  grant,  or  patent,  or  some  such 
thing  therefor;  that  said  land  was  after- 
wards occupied  by  the  tenants  of  said  John 
Christian  of  Rockyrun,  till  he  sold  the 
same  to  a  man  named  Grissom,  who  took 
possession  thereof  under  the  purchase 
from  him,  and  continued  in  possession 
until  he  sold  it  to  Thomas  Powell,  the  fa- 
ther of  the  tenants,  who  some  time  after- 
wards died;  that  he  had  understood  that 
the  land  in  controversy,  with  other  land 
to  a  considerable  amount,  had  been  taken 
up  some  years  before  the  witness  knew  it, 
by  the  said  John  Christian,  the  father,  to- 
gether with  James  Christian  and  William 
Brown,  the  latter  of  whom  survived  the 
other  two;  that  when  John  Christian  of 
Rockyrun  told  the  witness  he  supposed  the 
land  was  lost,  the  witness  supposed  he 
meant  it  had  been  lost  by  the  non-payment 
of  quit-rents;  and  that  John  Christian,  the 
elder,  at  his  death,  had  several  children 
other  than  John  of  Rockyrun,  one  of 
whom,  to  wit:  William,  was  the  eldest  son, 
died  about  the  year  1808. 

3.  The   testimony    of   Walter    Christian, 
who,  being  examined  in  Court,  swore,  that 


he    had    known    the    land  4n    controversy 
about  35  years;  he  had  known  it  in 

74  the     possession     *of     Grissom,     of 
Thomas  Powell,  the  ancestor  of  the 

tenants,  of  the  tenants  themselves,  since 
the  death  of  Powell,  and  also  in  the  pos- 
session of  the  demandant;  whether  as  ten- 
ant or  claimant,  he  did  not  know. 

4.  The  testimony  of  Nelson  Crawford, 
who  swore  that  he  knew  Thomas  Powell, 
the  father  of  the  tenants,  who  was  in  pos- 
session of  the  land  in  controversy,  and 
who  died  about  the  year  1789,  or  1790,  in- 
testate, leaving  only  two  children  the  pres- 
ent tenants,  his  heirs  at  law,  then  infants 
of  very  tender  years,  the  eldest  about  6 
years  old. 

5.  The  commissioner's  books  of  the 
county  of  Amherst,  shewing  that  from  the 
year  1787,  at  least,  up  to  the  present  day, 
the  land  in  controversy  has  been  regularly 
charged  to  the  tenants,  and  those  under 
whom  they  claim;  and  proof  that  the  ten- 
ants, and  .those  under  whom  they  claim, 
have  always  been  fully  able  to  pay  all  pub- 
lic dues  on  said  land,  and  that  from  the 
year  1787,  there  has  always  been  property 
enough  on  said  land  to  pay  the  taxes. 

On  the  part  of  the  demandant: 

1.  The  record  of  the  proceedings,  in 
ejectment,  above-mentioned. 

2.  A  patent,  for  669  acres  of  land,  granted 
to  the  demandant  by  virtue  of  a  Land  Of- 
fice Treasury  Warrant,  surveyed  in  1795; 
the  patent  dated  3d  Nov.  1797. 

3.  Another  patent  for  798  acres,  dated 
12th  June,  1813,  founded  on  a  Land  Office 
Treasury  Warrant,  surveyed  28th  Febru- 
ary, 1804. 

4.  A  judgment  of  the  General  Court,  on 
the  petition  of  John  Christian  and  Charles 
Christian,  declaring  a  grant  issued  to 
James  Christian,  John  Christian  and  Wil- 
liam Brown,  for  3,986  acres  of  land  in  the 
county  of  Amherst,  formerly  Albemarle, 
on  the  waters  of  Rockyrun  and  Porridge 
Creek,  to  be  forfeited  for  non-payment  of 
quit-rents,  and  the  land  re-vested  in  the 
Crown,  and  certifying  John  and  Charles 
Christian    to    be    the    first    petitioners,    &c. 

5.  A  witness,  John  London,  who  stated, 

that  he  had  been  present  at  several 

75  surveys  which  had  been  made  of  *the 
lands    in    controversy;    that    he    was 

well  acquainted  with  the  boundaries  of  the 
patents  procured  by  the  demandant,  and 
that  he  believed  that  the  said  patents  em- 
braced all  the  land  in  controversy;  and 
that  the  same  were  now  in  possession  of 
the  tenants;  and  that  he  considered  the 
annual  value  of  the  land  was  250  dollars. 

6.  An  entry  for  990  acres  of  land,  in  the 
name  of  John  and  Charles  Christian,  made 
October  14,  1794;  and  the  further  evidence 
of  said  London,  who  swore,  that  the  entry 
might  or  might  not  embrace  the  land  in 
controversy;  but  that  he  believed  the  whole 
of  it  was  within  the  patent  of  James  Chris- 
tian, John  Christian,  and  Brown. 

7.  Another  entry  in  the  name  of  Charles 
Christian,  for  1000  acres  of  land,  made 
September  8,  1794;  which  entry  appeared 
to  have  been  transferred  to  John  Chris- 
tian, and  surveyed  for  him;  also,  the  evi- 
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dence  of  the  -same  John  London,  who 
swore  that  he  believed  the  whole  of  this 
entry  to  lie  within  the  patent  to  the  Chris- 
tians and  Brown,  above-mentioned,  but 
that  it  might  or  might  not  cover  the  lands 
in  controversy. 

8.  A  paper  signed  John  Christian,  and 
Charles  Christian,  and  dated  October  28, 
1795,  authorising  the  assignment  of  an 
entry  within  the  bounds  of  Christians'  and 
Brown's  patent,  to  Charles  Christian;  and 
the  testimony  of  a  subscribing  witness 
thereto,  proving  his  hand-writing  as  wit- 
'ness,  but  knowing  nothing  of  the  execution 
of  the  paper,  or  who  are  the  parties  to  it. 

The  demurrer,  containing  this  statement 
of  the  evidence,  was  offered;  and  the  ten- 
ants* counsel  refused  to  join  in  it,  for  the 
following  reasons: 

1.  Because  they  did  not  admit,  that  the 
evidence  of  James  London  had  been  cor- 
rectly taken  down  in  the  demurrer;  it  hav- 
ing been  written  on  the  second  day  of  the 
trial,  though  the  witness,  who  had  been  ex- 
amined on.  the  first,  had  been  discharged 
from  Court,  by  the  consent  of  both  parties, 
on  account  of  his  age  and  infirmity;  no  in- 
timation then  having  been  given  by 

76  the  demandant's  counsel,  *that  they 
meant  to  demur  to  the  evidence; 
though  the  tenants  had  gone  through  the 
whole  of  their  testimony,  and  the  demand- 
ant had  examined  the  greater  part  of  his. 

2.  That  as  the  tenants  would  contend, 
upon  the  evidence  offered  by  them,  that 
the  jury  might  infer  a  patent,  to  some  one 
of  those  under  whom  they  claimed,  the 
evidence  ought  not  to  be  demurred  to, 
unless  the  demandant  would  admit  the  fact, 
which  it  was  the  tendency  of  that  evidence 
to  prove,  to  wit:  that  there  was  such  pat- 
ent; which  fact  the  demandant  refused  to 
admit. 

3.  Because  the  demandant  has  offered 
evidence  to  repel  that  offered  by  the  ten- 
ants, the  truth  of  which  evidence,  the  ten- 
ants do  not  admit.     And 

4.  Because  the  tenants  do  not  admit,  that 
the  demandant  has  proved  any  title  what- 
ever to  the  land  in  controversy;  they  con- 
testing both  the  credit  and  sufficiency  of 
the  proof  to  show  that  his  patents  cover 
the  land  in  controversy. 

The  demandants'  counsel  insisted  on  the 
tenants'  joining  in  the  demurrer,  alledging: 

1.  That  they  considered,  that  the  demur- 
rer contained  the  whole  evidence  on  both 
sides. 

2.  That  the  discharge  of  the  witness  was 
assented  to  by  them  on  his  declaration  that 
he  could  hardly  get  out  of  the  Court-house, 
and  that  the  tenants*  counsel  had  his  depo- 
sition; and  because,  at  the  time  of  his  dis- 
charge, the  evidence  not  being  finished, 
they  had  not  then  concluded  to  demur. 

3.  That  the  demandant  then  offered  to 
send  for  the  witness,  James  London,  who 
lived  about  eight  miles  from  the  Court- 
house, if  the  cause  could  be  continued  until 
the  next  day;  or  to  suffer  the  Court  to 
make  any  change  they  thought  proper  in 
the  statement  of  the  evidence  of  said  Lon- 
don, if  they  thought  it  not  correctly  stated. 

4.  That  the  other  objections  made  by  the 


tenants'  counsel  were  of  a  legal  nature,  to 
be  decided  by  the  Court.     And 

77  *5.  That  the  only  difference  be- 
tween the  counsel  as  to  the  testi- 
mony of  James  London  was,  whether  he 
spoke  of  the  sale  being  made,  and  title 
claimed  by  John  and  Charles  Christian,  or 
by  John  only. 

The  Judge  not  being  able  to  decide  the 
difference  between  the  counsel  as  to  the 
evidence  of  James  London,  his  memory 
not  serving  him  sufficiently  therefor,  and 
it  being  proved  that  the  said  John  London 
is  probably  too  unwell  to  attend  the  Court 
again,  and  deeming  it  improper  to  compel 
the  tenants  to  join  the  demurrer,  the  Court 
refused  to  compel  him  to  join:  And  to 
this  opinion,  the  exception  was  taken. 

On  the  next  day,  the  demandant  moved 
for  a  new  trial,  upon  an  affidavit,  that  since 
the  trial  he  had  recollected  a  witness,  who 
could  prove  some  declarations  of  John  and 
Charles  Christian. 

This  motion  was  overruled. 

Stanard,  for  the  appellant. 

The  decision  of  this  very  case  in  the  Spe- 
cial Court  of  Appeals,  6  Munf.  233,  is  to  be 
regarded,  not  merely  as  a  precedent,  but  as 
giving  the  law  which  is  to  govern  this  case. 
But  the  inferior  Court,  by  refusing  to  com- 
pel the  tenants  to  join  in  demurrer,  and 
permitting  the  jurj'  to  render  a  general 
verdict,  left  them  at  liberty  to  impeach  the 
patent  of  Norvell,  by  any  presumptions 
and  inferences  that  they  might  please  to 
draw.  Thus  the  consequence,  which  the 
Court  intended  to  prevent,  would  be  in- 
curred. 

The  circumstances,  leading  to  the  pre- 
sumption of  the  existence  of  a  patent,  are 
proper  for  a  Court  and  not  a  jury.  It  is 
like  the  case  of  evidence  of  declarations  in 
extremis,  where  the  Court  and  not  the  jury 
are  first  to  decide  whether  the  party  was 
in  extremis  or  not.  So  in  the  case  of  a 
lost  paper,  the  Court  must  first  be  con- 
vinced that  the  paper  once  had  an  ex- 
istence, before  evidence  can  be  given  to  the 
jury  of  its  contents. 

78  *This    doctrine   is   fully   confirmed 
by  a  case  in  Pennsylvania,  6  Binncy, 

416. 

But,  if  the  judgment  of  the  Special  Court 
does  not  preclude  the  tenants  from  going 
into  this  evidence,  the  decision  of  the  Su- 
perior Court  was  wrong,  upon  principle. 
The  evidence  of  the  tenants,  goes  to  prove 
a  possession  from  the  year  1755.  This  pos- 
session was  not  regular  and  uninterrupted, 
but  broken  by  the  judgment  of  the  Gen- 
eral Court  in  the  year  1774,  declaring  the 
land  to  be  forfeited  for  non-payment  of 
quit-rents;  and  the  possession  of  the  ten- 
ants after  that  period,  was  founded  on  the 
destruction  of  the  first  title.  The  evi- 
dence can  only  lead  to  the  patent  in  1755, 
as  the  source  of  the  subsequent  possession; 
and  as  that  patent  has  been  defeated  by  the 
judicial  proceedings  above-mentioned,  and 
the  decision  in  this  very  case,  in  the  Spe- 
cial Court,  the  tenants  cannot  derive  any 
support  from  that  evidence. 

The  first  reason,  assigned  by  the  appel- 
lees for  not  joining  in  demurrer,  is,  that 
they  do  not  admit,  that  the  testimony  of 
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James  London  was  correctly  taken  down. 
But,  if  there  were  any  error  in  it,  the  fault 
cannot  be  imputed  to  the  appellant  more 
than  the  appellees,  as  he  was  discharged 
by  consent  of  both  parties,  and  the  want 
of  recollection  of  the  Judge  ought  not  to 
prejudice  the  demandant.  Besides,  it  is 
not  shewn  that  the  error  complained  of, 
would  in  any  manner  affect  the  decision 
of  the  cause. 

Second  objection.  As  the  tenants  would 
contend,  upon  the  evidence  offered  by 
them,  that  the  jury  might  infer  a  patent 
to  some  one  of  those  under  whom  they 
claimed,  the  evidence  ought  not  to  be  de- 
murred to,  unless  the  demandant  would 
admit  the  fact,  which  it  was  the  tendency 
of  that  evidence  to  prove,  &c. 

The  answer  to  this  objection  has  been 
given  already.  It  was  the  province  of  the 
Court,  and  not  the  jury,  to  infer  the  ex- 
istence of  a  patent.  As  the  question  be- 
longed to  the  Court,  and  not  the  jury,  the 
rule  can  have  no  application,  that  every  in- 
ference, which  the  jury  might  draw,  should 

be  admitted  by  the  demurrant. 
79  *Third    objection.     The    evidence, 

offered    by   the    demandant   and   the 
tenants,  is  conflicting. 

This  objection  admits  of  the  same  an- 
swer as  the  preceding.  The  difference  be- 
tween the  witnesses  is  unimportant;  and 
there  is  no  ground  for  impeaching  the 
credit  or  sufficiency  of  the  demandant's 
evidence. 

Fourth  objection.  This  relates  to  the 
credit  and  sufficiency  of  the  demandant's 
evidence,  to  prove  that  his  patents  cover 
the  land  in  controversy. 

As  to  the  point  stated  in  this  objection, 
the  parties  are  directly  at  issue,  and  it  be- 
ing a  question  for  the  Court,  the  tenants 
ought  to  have  been  compelled  to  join  in 
demurrer. 

The  Court  were  right  in  admitting  the 
record  in  ejectment  in  evidence,  in  this 
cause.  It  was  a  suit  between  the  same 
parties  and  for  the  same  subject  matter. 
The  rule  is,  that  a  record  is  proper  evi- 
dence between  those  who  are  parties  or 
privies.  The  facts  found  in  that  action, 
prove  incontcstibly  that  the  possession  of 
the  tenants,  and  those  under  whom  they 
claim,  was  by  virtue  of  the  patent  of  1755, 
and  of  the  judgment  of  the  General  Court, 
and  cannot  raise  the  presumption  of  any 
other  patent. 

Lastly,  if  the  Court  was  right  in  refus- 
ing to  compel  the  tenants  to  join  in  de- 
murrer, they  erred  in  refusing  to  grant  the 
demandant  a  new  trial.  The  verdict  was 
clearly  against  evidence;  and  the  objection 
made  to  the  testimony  of  James  London, 
if  good,  would  only  prove  the  propriety 
of  affording  the  demandant  an  opportunity, 
to  have  his  testimony  taken  again,  under 
more  favorable  circumstances. 

Johnson  and  Wickham,  for  the  appellees. 

The  tenants  have  strictly  obeyed  the  de- 
cision of  the  Special  Court.  They  have 
not  brought  evidence  to  prove  that  the 
land  was  not  waste  and  unappropriated,  at 
the  date  of  the  patent  in  1755,  nor  did  they 
rely  upon  the  instruction  given  by  the 
Superior   Court,   on    the   first    trial.     They 


merely  offered  evidence  of  long  pos- 

80  session  in  themselves,  ♦payments  of 
quit-rents,    &c.,   to   lead   to   the   pre- 
sumption of  a  prior  patent. 

It  is  said,  that  the  Court  erred  in  refus- 
ing to  compel  the  tenants  to  join  in  demur- 
rer to  evidence.  But,  this  decision  may  be 
supported,  on  many  grounds. 

1.  Because  the  demurrer  did  not  set 
forth  all  the  evidence,  which  is  decided  to 
be  necessary,  in  the  case  of  Hoyle  v. 
Young,  1  Wash.  150,  in  this  Court.  A 
portion  of  the  evidence  of  James  London 
is  not  contained  in  the  demurrer. 

It  is  objected,  that  the  Judge  did  not 
decide  what  that  evidence  was.  To  this  it 
may  be  answered,  that  it  was  not  the  duty 
of  the  Judge.  It  was  a  matter  of  fact. 
The  practice  of  the  Judges  in  England  at 
nisi  prius,  to  take  notes  of  the  evidence, 
does  not  exist  in  this  Country.  It  is  a 
mere  practice  not  required  by  the  general 
principles  of  law.  Here,  the  witness  is  al- 
ways appealed  to  in  a  question  about  his 
evidence;  and  the  demandant,  having  con- 
sented to  the  discharge  of  the  witness,  can- 
not take  advantage  of  his  absence.  The 
very  consent  of  the  demandant  to  the  dis- 
charge of  the  witness,  is  a  waiver  of  his 
right  to  demur. 

2.  Because  the  evidence  was  circumstan- 
tial, conducing  to  a  presumption  of  the  ex- 
istence of  a  patent,  and  therefore  proper 
for  the  consideration  of  a  jury. 

The  proposition  on  the  other  side,  that 
it  was  the  province  of  the  Court,  is  denied 
to  be  law.  The  case  from  Binney^  Re- 
ports, 6  Binney,  419,  is  an  extra-judicial 
opinion,  and  at  variance  with  the  decisions 
in  Virginia.  Hardaway  v.  Manson,  2  Munf. 
230,  and  Hollingsworth  v.  Dunbar,  5  Munf. 
199,  prove,  that  a  Court  cannot  instruct 
the  jury  as  to  the  sufficiency  of  evidence. 
The  true  principle  is,  that  the  Court  must 
decide,  what  evidence  is  proper  to  go  to 
the  jury  to  raise  a  presumption;  but,  when 
the  evidence  is  admitted,  the  subject  is 
under  the  entire  control  of  the  jury. 

A     demurrer     to      evidence      is      never 

proper,    where   there    is    any    doubt    as    to 

the   facts;   but   the   party  demurring 

81  must    *admit    all    proper    inferences 
from  the  facts.     Co.  Lit.  72,  a;  5  Co. 

Rep.  104,  Baker's  Case.  The  case  of  Cock- 
sedge  V.  Fanshaw,  Doug.  119,  decides,  that 
the  jury  only  can  infer  facts  from  facts  or 
from  evidence.  To  the  same  effect,  are 
the  cases  of  Gibson  &  Johnson  v.  Hunter, 
2  H.  Black.  187,*  and  Wright  v.  Pindar,  Al- 
len's Rep.  18.  No  case  can  be  found,  where 
any  fact  remains  in  doubt,  and  a  party  is 
compelled  to  join  in  demurrer. 

This  demurrer  presents  numerous  ques- 
tions of  fact.  1.  As  to  the  point  of  posses- 
sion, and  whether  that  possession  was 
uninterrupted.  2.  Whether  quit-rents  were 
paid.  3.  Under  what  right  the  tenants  held; 
whether  their  possession  was  to  be  re- 
ferred to  the  patent  of  1755,  1775,  or  to 
some  other  patent.  This  was  a  question 
of  fact  to  be  left  to  the  jury.  4.  Whether 
the  entries  proved  by  the  demandant, 
were  made  on  the  land  in  controversy. 
5.  Whether  the  land  spoken  of  in  the  spe- 
cial  verdict,   was   the   same   with   that   de- 
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manded  in  the  suit.  6.  Whether  the  de- 
mandant is  the  same  Reuben  Norvell  to 
whom  the  patent  issued.  7.  Whether  the 
demandant's  patents  covered  the  land  in 
controversy.  The  identity  of  the  land  can 
only  be  proved  by  admission,  or  by  an 
actual  survey.  London's  evidence,  stating 
his  belief,  was  a  question  for  the  jury  to 
weigh.  8.  Whether  the  patent  of  1755  was 
ever  forfeited.  9.  Whether  a  patent  had 
ever  issued  to  the  tenants,  or  those  under 
whom  they  claimed.  This  was  a  question 
for  the  jury;  because,  if  they  had  found  a 
continuing  possession  under  the  patent  of 
1755,  of  more  than  fifty  years,  the  title  of 
the  tenants  would  be  undoubted. 

It  may  be  objected,  that  the  maxim  of 
nullum  tempus  would  render  the  posses- 
sion of  the  tenants  ineffectual  against  the 
Commonwealth.  But,  the  first  case  of 
Norvell  v.  Camm,  2  Munf.  257,  decides,  that 
a  possession  of  twenty  years  would  avail 
in  ejectment  against  the  rights  of  the  Com- 
monwealth; and  if  so,  a  possession  of  fifty 
years  must  equally  bar  those  rights  in  a 
writ  of  right.     The  principle  is  the  same 

in  both  cases. 
82  *A    tenth    reason    is,    that    a    jury 

might  have  presumed  a  patent  to 
John  Christian  and  those  under  whom  he 
claimed.  The  principles  of  presumption 
are  collated  in  Phillips  on  Evidence,  p.  124; 
see,  also,  11  East,  488,  Goodtitle,  lessee  of 
Parker  v.  Baldwin,  and  their  application 
to  this  case  is  direct.  Courts  have  never 
fixed  the  shortest  time  within  which  a  pat- 
ent s^all  be  presumed.  It  depends  upon 
circumstances,  and  therefore  proper  for  a 
jury. 

This  principle  is  fully  decided  in  the 
case  of  Archer  &c.  v.  Saddler,  in  this  Court, 
2  Hen.  &  Munf.  370.  This  presumption 
ought  to  be  favored  in  th'!s  country,  where 
titles  are  not  as  clear  as  in  England;  and 
the  inclination  of  the  Legislature  on  this 
subject,  is  strongly  indicated  in  the  gen- 
eral land  law,  1  Rev.  Code.  330. 

The  special  verdict  cannot  be  received 
in  evidence;  for,  it  is  a  well  established 
rule,  that  no  matter  of  record  can  be 
proved,  except  by  the  record  itself,  unless 
you  lay  a  foundation  for  the  evidence,  by 
proving  the  loss  of  the  record.  But,  here 
the  patent  is  only  proved  by  the  verdict. 

The  judgment  of  the  General  Court  gave 
the  petitioners  an  exclusive  riarht  to  take 
out  a  patent,  to  which  right  there  was  no 
limitation. 

The  portion  of  the  demandant  is  uncer- 
tain, and  therefore  it  would  hare  been  im- 
proper in  the  Court  to  compel  the  tenants 
to  join  in  the  demurrer  to  evidence. 

It  is  a  rule,  that  the  demurrant  should 
admit  all  the  facts  on  which  the  opposite 
party  relies;  and  all  disputed  facts  relied 
on  by  the  demurrant,  should  be  waived  by 
him.  Otherwise,  the  Court  cannot  compel 
the  party  to  join  in  demurrer;  for,  the 
Court  cannot  settle  controverted  facts. 
The  case  of  Hyers  v.  Wood,  2  Call,  574, 
decides,  that  the  demuriant  must  admit 
every  fact  and  conclusion  which  such  evi- 
dence may  conduce  to  prove. 

It  is  not  yet  cltarly  settled,  whether 
these   admissions    are    to   be   made   in   the 


first  instance,  and  stated  in  the  demurrer 

itself,  under  the  direction  of  the  Court,  or 

whether  the  Court  are  to  draw  the 

83  proper  inferences  on  the  trial  of  *the 
demurrer.     The    first   mode   appears 

to  be  most  correct.  Judge  Roane,  in 
his  opinion  in  the  case  of  Harrison  v. 
Brock,  1  Munf.  22,  leaves  the  subject  in 
doubt;  while  the  case  of  Stevens  v.  White, 
2  Wash.  203,  does  not  militate  against  the 
doctrine. 

The  motion  for  a  new  trial  was  properly 
over-ruled.  The  affidavit  was  insufficient; 
and,  as  James  London  had  been  dismissed 
by  consent  of  parties,  his  absence  was  not 
a  ground  for  a  new  trial. 

Stanard,  in  replv.  The  question  is, 
whether  all  the  evidence  of  the  tenants  is 
not  referrable  to  the  patent  cf  1755,  and 
the  judgment  of  the  General  Court.  If  it 
be,  it  cannot  afford  a  presumption  of  any 
other  patent.  To  ascertain  this,  the  Court 
will  look  through  the  record,  as  was  done 
in   the   case   of  Tomlin  v.    How,   Gilm.  1. 

Presumption  of  acts  of  Parliament,  pat- 
ents, &c.  is  admitted  as  a  deduction  of 
law,  on  principles  of  policy,  to  protect 
long  possessions.  Mayor  of  Kingston  v. 
Horner,  Cowp.  102;  Archer  v.  Saddler,  2 
Hen.  &  Munf.  379,  Roane's  opinion;  Esk- 
ridge  v.  Cowper,  Cowp.  214;  11  East,  488. 
The  cases  cited  to  prove  the  opposite  doc- 
trine, will  be  found,  upon  examination,  to 
fall  short  of  the  object.  If  the  Court  shall 
be  satisfied,  upon  examination  of  the  rec- 
ord, that  the  evidence  is  only  to  be  re- 
ferred to  the  patent  of  1755.,  they  ought  not 
to  have  left  it  to  the  jury. 

As  to  the  practice  in  cases  of  demurrer 
to  evidence,  that  suggested  on  the  other 
side  has  never  prevailed  in  this  country. 
The  inconveniences  of  such  a  practice  are 
infinite,  and  no  one  advantage  recommends 
it.  The  case  of  Pawling  et  al.  v.  United 
States,  4  Cranch,  219,  is  .an  authority  in  my 
favor.  As  to  the  cases  which  say,  that 
where  evidence  is  vague  ?nd  contradictory, 
a  demurrer  to  evidence  is  not  proper,  the 
foundation  fails  in  this  case;  because,  I 
maintain,  that  the  evidence  is  susceptible 
of  a  very  clear  construction.  In  the  case 
of  Stephens  v.  White,  2  Wash.  203,  the 
evidence  admitted  of  two  constructions, 
and  yet   the   demurrer  was   allowed. 

84  *That  the  Court,  and  not  the  jur>% 
are  to  presume  a  patent,  is  proved  by 

the  case  of  Knight  v.  Halsey,  2  Bos.  &  Pul- 
ler, 206;  2  vSaund.  175,  note,  and  many  oth- 
ers. Ricard  v.  Williams,  7  Wheaton,  59, 
is  to  the  same  effect. 

But,  possession  never  is  received  as  a 
ground  to  presume  a  patent,  unless  such 
possession  is  accompanied  with  a  claim  of 
title.  The  right,  which  the  tenants  claim, 
cannot  be  traced  further  back  than  the 
year  1774.  All  prior  right  was  extinguished 
by  the  judgment  of  the  General  Court. 

As  to  the  identity  of  the  land,  it  appears, 
by  the  admission  of  the  tenants,  that  Nor- 
vell's  patent  covers  the  land  in  question. 
The  special  verdict  finds  that  it  is  the  same 
land;  and,  as  that  verdict  was  between  the 
same  parties,  and  for  the  same  matter  in 
controversy,  it  is  clearly  evidence  in  this 
cause. 
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There  can  be  no  presumption  of  a  pat- 
ent, founded  on  a  possession  of  eighteen 
years.  Norvell's  patent  was  in  1797.  The 
tenants'  title  commenced  with  the  judg- 
ment of  the  General  Court  in  1774.  Take 
out  five  years  during  the  war,  and  it  will 
reduce  the  possession  of  the  tenants  to 
eighteen  years  or  less. 

The  Judge  ought  to  have  compelled  the 
tenants  to  join  in  demurrer,  although  the 
evidence  of  James  London  might  have 
been  uncertain,  as  to  some  points;  unless 
the  importance  of  those  points  were  shewn 
to  the  Court.  The  tenants  ought  not  to 
be  prejudiced  by  the  forgetfulness  of  the 
Judge. 

London's  evidence  proves,  that  the  land 
in  controversy  was  covered  by  the  patent. 

As  to  the  motion  for  a  new  trial,  the 
Court  are  at  liberty  to  look  at  the  evi- 
dence in  the  demurrer,  to  decide  whether 
the  verdict  was  contrary  to  evidence;  ac- 
cording to  the  precedent  in  the  case  of 
Huw  V.  Tomlin,  before  referred  to.  This 
case  is  free  from  the  objection  made  in 
Bennett  v.  Hardaway,  6  Munf.  125,  be- 
cause the  evidence  here  was  taken  down 
from  the  mouths  of  the  witnesses,  but  in 
tiiat  case  it  was  reduced  to  writing,  after 

the  trial. 
S5  *December  5.    JUDGE  BROOKE, 

delivered   the  opinion   of  the   Court. 

In  deciding  this  case,  the  Court  disclaims 
the  power  to  change  or  limit  the  effect  of 
the  judgment  of  the  Special  Court  of  Ap- 
peals; nor  would  it  countenance  any  eva- 
sion of  it  by  the  Court  below,  in  permitting 
the  evidence  which  is  set  out  in  the  first 
bill  of  exceptions,  to  go  to  •  the  jury.  No 
attempt  of  the  sort  is  perceived  by  the 
Court  That  evidence  is  not  exhibited  to 
repel  the  patent  of  1797,  under  which  the 
demandant  claims,  as  in  the  case  before 
that  Court;  but,  to  sustain  it  against  a  new 
title  attempted  to  be  set  up  by  the  tenants, 
and  was  therefore  rightfully  permitted  to 
go  to  the  jury. 

Upon  the  second  bill  of  exceptions,  the 
Court  is  of  opinion,  that  the  evidence  of- 
fered by  the  tenants,  in  the  first  instance, 
and  by  the  demandant  to  rebut  it,  made  a 
proper  case  ^or  a  demurrer.  The  evidence 
of  the  demandant  is  consistent  with  that  of 
the  tenants,  from  the  whole  of  which  the 
conclusions  of  law  wouM  be  more  cor- 
rectly drawn  by  the  Court  than  the  jury. 
The  first  objection  by  the  tenants  to  join- 
ing in  the  demurrer,  would  deserve  consid- 
eration, if  the  .error  complained  of  in 
taking  the  testimony  of  James  London,  the 
witness,  had  been  stated,  and  it  also  ap- 
peared that  it  would  affect  any  of  the 
questions  to  be  decided  by  the  Court,  on 
the  demurrer;  but,  it  not  being  so  stated 
by  the  party  "taking  the  objection,  though 
it  is  stated  by  the  counsel  for  the  demand- 
ant, that  the  difference  between  them  was, 
whether  the  witness  spoke  of  the  sale  be- 
ing made,  and  the  title  claimed,  by  John 
and  Charles  Christian,  or  by  John  only. 
The  Court  is  of  opinion,  that  there  is  noth- 
ing in  the  objection. 

As  to  the  uncertainty  in  regard  to  the 
identity  of  the  land  in  controversy;  if  the 
demandant  is  entitled  to  recover  as  much 


of  the  433  acres,  described  in  the  count,  as 
his  patent  for  6695/^  acres  will  include;  the 
Court  is  of  opinion,  that  it  sufficiently  des- 
ignates that  quantity,  by  metes  and 
86  ♦bounds,  to  enable  the  Court  to  iden- 
tify it,  upon  the  final  decision  of  the 
cause.  The  remainder  of  the  433  acres  de- 
scribed in  the  pleadings,  and  supposed  to 
be  covered  by  the  patent  of  the  demandant 
of  1813,  the  Court  (]cems  it  unnecessary  to 
notice   in   the   present   state   of  the   cause. 

The  judgment  is  therefore  reversed,  and 
the  acuse  remanded  for  further  proceed- 
ings, in  which  the  verdict  is  to  be  set  aside, 
and  the  tenants  compelled  to  join  in  de- 
murrer, and,  if  necessary,  a  writ  of  enquiry 
of  damages.* 

JUDGES  GREEN  and  SUMMERS,  dif- 
fered from  the  rest  of  the  Court,  as  to  the 
form  in  which  the  judgment  was  to  be  en- 
tered; and  JUDGE  GREEN,  submitted  the 
following,  as  conveying  the  ideas  of  him- 
self and  JUDGE  SUMMERS:  That  there 
is  error  in  the  judgment  and  proceedings, 
in  this;  that  the^  Superior  Court  of  Law 
should  have  compelled  the  tenants  to  join 
in  the  demurrer  to  evidence,  tendered  by 
the  demandant,  stating  the  evidence  of 
James  London,  in  the  particular  in  which 
the  counsel  of  the  parties  differed,  as  the 
counsel  of  the  tenants  insisted  it  was. 
Therefore,  it  is  considered  that  the  judg- 
ment be  reversed  and  annulled,  the  verdict 
of  the  jury  set  aside,  and  the  cause  re- 
manded to  the  said  Superior  Court,  for  a 
new  trial  to  be  had  therein. 

Judgment  reversed,  and  the  cause  re- 
manded, in  pursuance  of  the  foregoing 
opinion  of  the  Court. 
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PatMit-Land    Indoded  —  Bvldeiic*  -  Field  Notes.— 

Under  what  circumstances,  the  field  notes  of  a 
surveyor  are  proper  evidence,  that  a  particular 
piece  of  land  Is  not  Included  In  a  patent 

Bvldeace— Witnesses— Competency— InterMtt— A  wit^ 
ness  is  competent,  If  the  record  In  the  .  salt  in 
which  he  testifies,  cannot  be  (riven  in  evidence  for 
or  against  him.  in  any  future  suit  to  which  he  may 
be  a  party. 

Same— Same— Same— Release  of  Interest.- The  inter- 
est of  a  witness  may  be  released  by  the  party 
requirlnff  his  testimony,  and  his  competency  re- 
stored. 

This  suit  was  brought  originally    in    the 
Chancery    Court   of   Staunton,   and   thence 


•Note.- JuDGH  BuooKB.  remarked,  that  on  the 
question,  whether  that  portion  of  the  (MQH  acre 
patent  which  was  supposed  to  be  included  as  a  part 
of  the  land  described  in  the  count,  is  sufficiently 
deslfmated.  to  justify  a  judfirment,  under  the  act  for 
reforminff  the  method  of  proceedins*  in  writs  of 
rlffht,  (1  Rev.  Code,  p.  464.)  he  differed  from  the  other 
Judges.  He  thouffht  there  was  nothing  In  the  plead- 
Inars  to  warrant  it.— Note  in  Original  Edition. 

tBvldence— Witnesses— Competency— Interest  —As  a 
general  rule,  a  witness  Is  competent,  if  the  proceed- 
ings in  the  cause  cannot  be  used  as  evidence  for 
him.  though  he  may  entertain  wishes  on  the  subject 
and  even  have  occasion  to  contest  the  same  ques- 
tion, in  his  own  case,  in  a  future  action.  As  laying 
down  this  rule,  the  principal  case  is  cited  in 
Stevens  v.  Bransford.  6  Leigh  253.  To  the  same 
effect,  the  principal  case  is  cited  In  Masters  v.  Var* 
ner.  SGratt  174;  Clements  v.  Kyles,  ISGratt.  477. 
In  Masters  v.  Varner.  5  Qratt.  174.  it  was  held  that 
the  Interest  which  will  render  a  witness  incompe- 
tent is  an  Interest,  not  in  the  question,  but  in  the 
result  of  the  suit.  See  further,  monofirraphlcno^^on 
"Witnesses"  appended  to  Claiborne  ▼.  Parrlsh,. 
9  Wash.  146. 
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removed  to  the  Chancery  Court  of  Win- 
chester. 

Richardson  filed  his  bill  stating,  that  in 
the  year  1788,  he  purchased  of  a  certain  J. 
D.  Carey;  at  that  time  residing  in  the  State 
of  Maryland,  a  certain  tract  of  land  in 
Frederick  county,  Virginia,  granted  to  the 
said  J.  D.  Carey,  by  a  patent  from  Lord 
Fairfax,  dated  February,  1762,  according 
to  the  metes  and  bounds  therein  particular- 
ized, supposed  to  contain  406  acres,  for 
-which  he  contracted  to  pay  5171.  for  the 
entire  tract,  whatever  actual  quantity 
there  might  be  upon  survey;  as  appears 
by  an  agreement  in  writing,  annexed  to  the 
bill;  that  the  same  writing  will  shew,  that 
the  complainant  has  paid  the  purchase 
money:  that  the  parties  afterwards  pro- 
cured a  survey  to  be  made  of  the  same 
land,  to  ascertain  the  actual  quantity  in  the 
tract;  upon  which  survey,  by  the  mistake 
of  the  surveyor  in  running  the  lines,  a  con- 
siderable quantity  of  the  land  purchased  as 
aforesaid,  and  embraced  in  the  original 
grant,  was  not  included  in  the  said  survey; 
and  a  deed  executed  to  the  complainant  by 
the  said  Carey,  according  to  the  survey, 
omitted  a  part  of  the  land  included  in  the 
grant  to  Carey,  and  by  him  sold  to  the 
complainant:  that  this  mistake  was  not  dis- 
covered before  the  death  of  the  said  Carey; 
otherwise,  the  complainant  has  no  doubt, 
that  the  said  Carey  would  have  corrected 
it,  and  conveyed  to  the  complainant,  all  the 
lands  according  to  the  calls  of  the  original 
grant:  that  a  certain  Henry  W. 
88  Baker,  in  *his  own  right,  and  the 
same  Henry  and  John  Baker,  exec- 
utors of  Henry  Baker  deceased,  are  in  pos- 
session of  the  land  in  question,  under  a 
grant  from  the  Commonwealth,  subsequent 
to  the  grant  to  Carey  before-mentioned, 
the  said  Baker  having  procured  the  said 
grant,  by  fraudulently  setting  forth  that 
the  said  land  was  vacant  and  unappropri- 
ated, well  knowing  that  the  same  was  em- 
braced by  the  grant  to  Carey.  He  there- 
fore prays  that  James  and  George  Carey, 
heirs  and  legatees  of  R.  D.  Carey  deceased, 
Henry  Baker  in  his  own  right,  and  the  said 
Henry  and  John  Baker,  executors  of 
Henry  Baker  deceased,  may  be  made  de- 
fendants in  this  suit:  that  they  may  be 
compelled  to  convey  to  the  complainant, 
the  tract  of  land  according  to  the  calls  of 
the  patent  to  the  said  Carey;  and  that  the 
defendant  Baker,  may  deliver  up  posses- 
sion in  the  said  land,  and  account  for  the 
rents  and  profit??  of  the  same. 

Annexed  to  the  bill,  is  the  receipt  of  J. 
D.  Carey  mentioned  in  the  bill,  dated  Au- 
gust 14,  1788,  for  5171.,  it  being  in  full  for 
a  tract  of  land  which  he  sold  to  the  said 
Richardson,  lying  on  the  head  of  Opecken 
Creek,  &c.  granted  by  Lord  Fairfax  to  the 
said  J.  D.  Carey,  for  406  acres,  &c. 

An  order  of  survey  was  made. 

Henry  W.  Baker  states,  in  his  answer, 
that  he  does  not  admit  the  terms  of  the 
alledged  contract  between  John  D.  Carey 
and  the  complainant;  and  therefore,  he  re- 
quires strict  proof,  not  only  of  the  receipt 
aforesaid,  but  of  his  title  in  every  other  re- 
spect: that  he  is  informed  that  the  said 
receipt   and    deed   bear   date   on   the   same 


day;  and  if  so,  it  seems  very  singular  that 
the  description  of  the  land  should  be  so 
variant;  and  indeed  it  creates  some  doubt 
of  the  correctness  of  the  transaction.  He 
contends  that  he  is  the  owner  of  the  land 
in  dispute,  and  trusts  that  he  shall  be  able 
to  establish  his  right  when  the  survey  shall 
have  been  made  in  this  cause,  without 
which  it  would  be  very  difficult,  if  not  im- 
possible,  to   explain  his  pretensions. 

89  He  ♦further  states,  that  he  and  those 
under  whom  he  claims,  have  been  in 

possession  of  the  lands  now  claimed,  at 
least  48  years;  and  he  relies  upon  being 
able  to  prove  a  possession  in  those  from 
whom  his  father  claims,  for  more  than  50 
years  before  the  issuing  of  the  subpoena 
in  this  case.  He,  therefore,  relies  upon  the 
act  of  limitations.  He  also  submits  the 
question,  whether  the  Court  has  jurisdic- 
tion in  this  case,  which  he  contends  is 
nothing  more  than  a  writ  of  right  brought 
in  a  Court  of  Equity. 

John  Baker,  one  of  the  executors  of 
Henry  Baker  deceased,  filed  his  answer, 
stating,  that  he  does  not,  in  his  character 
of  executor,  hold  or  claim  title  to  any  part 
of  the  land  claimed  by  the  plaintiff;  and 
as  he  is  not  charged  in  the  bill,  as  claiming 
any  part  of  the  said  land,  in  any  other 
character,  he  is  advised  that  he  need  not 
answer  further  to  the  allegations  of  the 
said  bill,  &c. 

Henry  W.  Baker,  by  an  amended  answer, 
denies  the  legality  of  the  complainants*  at- 
tempting to  prove  that  the  deed  from  Ca- 
rey to  him  comprehends  more  land  than  it 
actually  does  convey;  that  in  addition  to 
the  patent  and  deeds  already  produced,  he 
relies  upon  a  patent  from  Lord  Fairfax, 
for  976  acres,  and  another  from  Lord  Fair- 
fax's office;  the  former  having  issued  to 
Isaac  Perkins,  and  the  latter  to  Charles 
Perkins;  that  since  he  filed  his  former  an- 
swer, he  has  discovered  tTie  field-notes  of 
Thomas  Rutherford,  formerly  Lord  Fair- 
fax's surveyor,  by  whom  John  D.  Carey's 
survey,  under  which  the  complainant 
claims,  as  also,  the  survey  of  the  67  acre 
tract,  under  which  the  respondent  claims, 
and  Moor  field's  survey,  adjoining  Carey, 
were  all  made;  that  Carey's  survey  appears 
to  have  been  made  April  3rd,  1761,  and  the 
two  others,  the  next  day;  that  Samuel  Mer- 
ifield  and  John  Lupton,  who  owned  an  ad- 
joining survey,  were  chain-men;  and  that 
the  Rev.  John  Hogg  and  Charles  Perkins 
were  pilots  on  both  days.  These  field- 
notes  the  respondent  offered  as  evidence 
on  his  behalf,  and  prayed  that  copies  of 
them  might  be  received  as  evidence,  when 
duly  proved. 

90  *The  deposition  of  Col.  Van  Ruth- 
erford    states,    that    the     field-notes 

were  contained  in  a  memor^dum-book  of 
his  deceased  father,  Thomas  Rutherford; 
and,  he  believes,  were  entirely  in  the  hand- 
writing of  the  said  Thomas  Rutherford, 
(except  some  names  written  in  and  near 
the  back  of  the  said  book;)  that  he  found 
the  note-book  in  question,  among  his  fa- 
ther's papers  after  his  death,  and  it  was 
among  his  other  field-notes  for  many  years 
before  his  death. 
The    depositions    of    Hamilton,    Lupton, 
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Perkins,  and  Baker,  were  taken  to  prove, 
that  the  lines  and  corners,  by  which  the 
defendant  claimed,  were  the  true  ones. 
The  complainant  objected  to  these  deposi- 
tions as  incompetent;  the  two  first,  be- 
cause they  claim  land  by  the  same  lines; 
the  two  last,  because  they  were  vendors, 
under  whom  the  defendant  claims.  The 
defendant  had  released  the  witness  Baker. 

James  Beatty  proves,  that  the  bounda- 
ries, as  asserted  by  the  defendant,  were 
those  by  which  Richardson  bought  of 
Carey;  and,  that  Richardson  told  him  he 
bought  of  Carey  by  the  acre. 

Hodgson  and  Haymaker  prove  the  boun- 
daries; and,  that  a  line-fence  was  standing 
on  the  line  claimed  by  Baker,  before  Rich- 
ardson's purchase  of  Carey,  viz:  as  early 
as  1786. 

The  field-notes,  authenticated  by  Van 
Rutherford,  are  in  exact  coincidence  with 
the  courses  and  distances  of  the  patents, 
except  in  a  single  instance,  where  there  is 
a  small  diflFerence,  evidently  the  effect  of 
mistake  in  copying. 

John  McPherson  proves,  that  he  was 
present  at  the  contract  between  Richard- 
son and  Carey,  and  he  understood  that 
Richardson  was  to  have  all  the  land  the 
said  Carey  held  under  a  patent,  which  was 
then  produced;  but,  he  has  no  r,ecollcction 
of  the  contents  of  the  patent,  except,  that 
it  was  said  to  contain  that  tract  of  land,  in 
quantity  about  400  acres. 

The  Chancellor  dismissed  the  bill  of  the 
plaintiff,  from  which  decree  he  appealed  to 

this  Court. 
91  *Wickham,  for  the  appellant. 

Tucker  and  Leigh,  for  the  appel- 
lees. 

For  the  appellant,  it  was  contended: 

1.  That  the  field-notes  could  not  be  re- 
ceived to  contradict  a  survey.  They  are 
not,  in  fact,  field-notes,  but  mere  copies  of 
the  surveys  made  out  by  Rutherford. 
Richardson  bought  of  Carey  the  whole 
tract. 

2.  Perkins  and  Baker  were  incompetent 
witnesses,  because  they  were  vendors, 
under  whom  the  defendant  claims. 

For  the  appellees.  The  objections  to 
Hamilton,  Lupton  and  Perkins,  as  wit- 
ne'^ses  in  this  cause,  are  all  answered  by 
the  case  of  Baring  v.  Reeder,  1  Hen.  & 
Munf.  154,  in  which  it  is  finally  settled, 
that  a  witness  is  competent,  unless  he  is 
interested  in  the  event  of  the  cause  in 
which  he  is  called  to  testify.  As  to  the 
objection  to  Baker,  his  competency  is  re- 
stored by  the  release  of  all  demand,  by  the 
vendee. 

As  to  the  field-notes,  they  were  admissi- 
ble evidence,  as  will  appear  from  Phillips's 
Evidence,  c.  7,  §  7,  p.  183-198,  and  the  cases 
there  cited.  It  is  said,  however,  that  they 
are  not  field-notes,  but  copies  of  surveys. 
But,  a  survey  is  always  accompanied  by  a 
plat,  which  is  not  the  case  here. 

The  evidence  of  Bartges  ought  not  to 
have  been  received,  to  prove  Carey's  sig- 
nature to  the  receipt  to  Richardson,  with- 
out proof  of  the  hand-writing  of  the 
subscribing  witness.  Peake's  Evidence,  p. 
97-100. 

Again,    Perkins,  and  those  under  whom 


he  claimed,  were  in  possession;  and,  there- 
fore, the  act  against  buying  pretensed  ti- 
tles, applies  to  the  purchase  by  Richardson 
of  Carey. 

There  can  be  no  doubt,  upon  all  the  evi- 
dence taken  together,  that  the  patent  to 
Carey  did  not  embrace  the  land  in  ques- 
tion,  and    that,   therefore,  it  was   open  to 

location  by  Baker. 
92  *December  8.     JUDGE  BROOKE, 

delivered  the  opinion  of  the  Court:* 

The  Court  is  of  opinion,  that  the  field- 
notes  objected  to  in  the  argument,  were 
proper  evidence,  under  the  circumstances 
of  this  case;  and,  that  the  evidence  on  the 
part  of  the  appellees,  excepted  to  by  the 
appellant's  ancestor,  was  competent  evi- 
dence, under  the  authority  of  Baring  v. 
Reeder,  1  Hen.  &  Munf.  154,  and  other 
cases  in  this  Court.  On  the  merits,  the 
Court  is  of  opinion,  that  the  land  in  con- 
troversy was  not  included  in  the  patent 
to  Carey,  under  whom  the  appellant's  an- 
cestor claimed;  and,  that  as  to  the  bound- 
ary, the  decree  of  the  Chancellor  is  correct 
For  these  reasons,  without  deciding  any 
other  question  in  the  cause,  the  Court  is 
of  opinion,  that  there  is  no  error  in  the 
said  decree;  therefore,  it  is  decreed  and  or- 
dered, that  the  same  be  affirmed,  and  that 
the  appellant  do  pay  unto  the  appellees 
their  costs,  &c. 
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I.  Mortcaget -Unrecorded— PurctaMer  with  Notice— 
Effect  on.j— A  subsequent  purchaser  will  be 
affected  with  notice  of  a  prior  mort^raffe.  although 
not  recorded.  If  he  has  actual  notice  of  the  exist- 
ence of  such  mortgag'e;  and  the  fact  of  notice 
maybe  inferred  from  circumstances,  as  well  as 
proved  by  direct  evidence. 

a.  Lis  Peodensf— On  What  Doctrine  RestJ.i— The 
doctrine  of  Us  pendens  does  not  rest  upon  the  pre- 


*JnDOE  Cabbll  absent  from  Indisposition. 

tMortgaires.— See  monographic  note  on  "Mort^ 
gages'*  appended  to  Forkner  v.  Stuart.  6  Gratt.  197. 

tConveyaace  Unrecorded— Purchase  without  No- 
tice—Effect on.— See  principal  case  cited  with  ap- 
proval in  Roanes  v.  Archer,  4  Leigh  562. 

Notice— Inferred  from  Circumstances.— In  Farley  v. 
Bateman.  40  W.  Va.  540.  542.  22  S.  E.  Rep.  72.  it  was 
held  that  the  fact  that  a  subsequent  purchaser  had 
notice  of  a  prior  undocketed  judgment  may  be 
inferred  from  circumstances,  as  well  as  proved  by 
direct  evidence.  In  delivering  the  opinion  of  the 
court.  Judge  Dknt  said:  "The  question  presented 
in  this  case  is  whether  the  defendant  Mann  was  a 
purchaser  for  valuable  consideration  without 
notice  of  plaintiffs'  undocketed  Judgment.  The 
fact  of  notice  may  be  inferred  from  circumstances, 
as  well  as  proved  by  direct  evidence;  and  where 
the  facts  and  circumstances  are  such  as  to  raise  a 
presumption  of  notice,  the  burden  of  proof  is 
shifted,  and  it  devolves  upon  the  defendant  pur- 
chaser to  prove  want  of  notice.  Neipman  v.  Chaj^ 
man.  2  Rand.  ( Va.)  98."  To  the  same  effect.  Newman 
V.  Chapman  is  cited  In  Orobe  v.  Roup.  46  Va.  488,  38 
S.  £.  Rep.  261. 

$Lls  Pendens.- See  monographic  noU  on  "Lis  Pen- 
dens" appended  to  Stout  v.  Vause,  1  Rob.  169.  New^ 
manv.  Chapman  is  cited  as  a  leading  case  on  the 
subject  of  Us  pendens  in  Osborn  v.  Glasscock,  89  W. 
Va.  760,  20S.  E.  Rep.  706. 

|5ame-On  What  the  Doctrine  Rests.— The  doc- 
trine of  notice  of  pending  suit  rests  upon  considera- 
tions of  public  policy,  and  not  on  the  presumption  of 
notice.  M'Claskey  v.  Barr,  48  Fed.  Rep.  183.  citing 
the  principal  case. 

The  doctrine  of  lis  pendens  does  not  depend  on  the 
presumption  of  notice  but  upon  reasons  of  public 
I)olicy:  and,  where  it  operates,  applies,  although 
there  was  no  poJ;slbility  of  notice  of  the  suit  Car- 
rington  v.  Didier,  8  Gratt.  266. 

The  rule  of  lis  pendens  is  founded  upon  its  neces- 
sity to  give  effect  to  the  Judgments  and  proceedings 
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sumption  of  notice,  but  upon  reasons  of  public 
policy:  and.  in  cases  in  which  it  operates,  applies 
where  there  is  no  possibility  that  the  party  should 
have  notice  of  the  pendency  of  the  suit 

3.  Mortage  —  Suit  to  Foreclose  —  Effect  on  Pur. 
ctauer  without  Notice.1— But.  a  subsequent  pur- 
chaser, for  valuable  consideration,  without  actual 
notice,  is  not  affected  by  a  suit  dependlnfir  to  fore- 
close a  mortffsiffe,  not  duly  recorded. 

4.  Lis  Pendens— Rules  Oovernlng.**— As  to  the  rales 
which  fiTovem  a  lis  pendens,  see  Judge  Gbckn's 
opinion  in  this  case. 

5.  Power  of  Attorney— How  Proved.— A  power  of  at- 
torney to  sell  lands,  does  not  require,  as  between 
the  parties,  any  particular  mode  of  attestation: 
but  may  be  proved  in  the  same  way  that  any 
other  fact  Is  proved.    See  Judge  Grbbn's  opinion. 

6.  Mortgages— Suit  to  Foreclose— Parties  tt— The  as- 
sierneeof  a  mortgage  may  maintain  a  suit  to  fore- 
close, without  making  his  assignor  a  party,  if  the 
legal  title  has  been  conveyed  to  him. 


of  a  court  of  Justice:  for.  without  such  a  rail,  they 
would  be  rendered  abortive,  where  the  recovery  of 
specific  property  is  the  object  Osborn  v.  Glasscock, 
89  W.  Va.  7eo,  20  S.  £.  Rep.  700.  Tc  the  same  effect  the 
principal  case  is  cited  in  Briscoe  v.  A8hby,24  Gratt 
471. 

Same-To  What  the  Doctrine  Applies.— The  doc- 
trine of  lis  pendens,  however  necessary,  is  harsh  in 
Its  effect  upon  bona  Me  purchasers,  and  has  always 
been  confined  in  Its  operation  to  the  extent  of  the 
policy,  on  which  it  waM  founded;  that  is,  to  give  full 
effect  to  the  Judgment  or  decree,  which  might  be 
rendered  in  the  suit  depending  at  the  time  of  the  pur- 
chase, (the  lis  pendens) ',  and  it  applies  only  to  pro- 
ceedings directly  relating  to  the  thing  or  property 
In  question.  White  v.  Perry,  U  W.  Va.  76,  citing 
principal  case  as  authority. 

Same— Notice  of  What— A  lis  pendens  gives  notice 
only  of  the  facts  contained  in  the  record  of  the  suit 
to  which  It  relates,  as  it  Is  when  the  party  affected 
purchases,  and  only  for  the  purpose  of  that  suit,  and 
for  the  benefit  of  parties  to  that  suit  Therefore 
other  creditors  cannot  have  its  benefits  in  other 
sulu.  Stout  V.  Phllippi  M.  &  M.  Co.,  41  W.  Va.  848,  23 
S.  £.  Rep.  574,  citing  the  principal  case  as  authority. 

Same-When  It  Bzists.— By  the  common  law,  the  lis 
pendens  existed  from  the  first  moment  of  the  day 
the  writ  issued  and  bore  teste,  and  of  necessity  the 
court  of  chancery  adopted  the  general  doctrine  of 
lis  pendens,  but  relaxed  in  some  degree  the  severity 
of  the  common-law  rule  and  held  that  no  lis  pendens 
existed  until  the  service  of  the  subpana  and  the  bill 
filed.  White  v.  Perry,  14  W.  Va.  76,  citing  the  princi- 
pal case  as  authority. 

The  lis  pendens  begins.  In  chancery,  when  the 
summons  Is  served,  if  a  bill  be  subsequently  filed : 
and  it  terminates  with  the  final  decree  in  the  cause. 
Bruff  V.  Thompson.  31  W.  Va.  82,  6  S.  E.  Rep.  861, 
citing  the  principal  case. 

But  a  subpana  served  is  not  a  sufficient  lis  pen- 
dens, unless  a  bill  be  filed :  but  when  the  bill  Is  filed, 
the  lis  pendens  begins  from  or  relates  back  to  the 
service  of  the  subpcena.  Harmon  v.  By  ram,  11  W. 
Va.  621,  citing  principal  case. 

In  an  action  at  law,  the  suit  dates  from  the  writ 
issued.  U.  S.  Blowpipe  Co.  v.  Spencer,  46  W.  Va.  590, 
88  S.  E.  Rep.  848:  Geiser  Mfg.  Co.  v.  Chewnlng,  52  W. 
Va.  523,  44  S.  £.  Rep.  197,  both  cases  citing  principal 

*  Mortgage— 3ult  to  Foreclose— Effect  on  Purchaser 
without  Notice.— The  pendency  of  a  suit  to  set  up  an 
unrecorded  deed  which  is  required  by  law  to  be 
recorded  will  not  affect  a  subsequent  purchaser  for 
valuable  consideration  without  actual  notice.  Dab- 
ney  v.  Kennedy.  7  Gratt.  826.  citing  Neioman  v.  Chap- 
man as  so  deciding. 

♦♦Lis  Pendens— Rules  Qovemlng.— In  French  v.  Suc- 
cessors of  the  Loyal  Co.,  5  Leigh.  681,  Judge  Tucker 
said:  "While  there  Is  no  principle  In  the  law  more 
essential  to  the  administration  of  Justice,  than  the 
doctrine  of  the  lis  pendens,  when  properly  under- 
stood, there  Is  none  which  Is  attended  with  greater 
occasional  hardship:  nor  would  any  be  more  perni- 
cious, if  extended  beyond  its  proper  limits.  These 
limits  are  so  well  defined,  and  the  principle  of  the 
lit  pendens  ao  well  laid  down  by  Judge  Grbbn  in 
yeiCTjian  v.  Chajmmn.  2  Hand.  102,  103,  that  I  may  be 
excused  for  transcribinj?"  a  passage  therefrom. 

On.  the  HMh^ecl  of  lis  pendens,  the  principal  case  Is 
also  cited  In  French  v.  Successors  of  Loyal  Co..  6 
Leigh.  664:  Easley  v.  Barksdale,  76  Va.  280;  Hum  v. 
Keller,  79  Va.  418. 

ttChancery  Practice -Suit  by  Assignee— Parties.— 
To  the  point  that  there  are  cases  in  which  the  as- 
signor Is  not  a  neces.sary  party  to  a  bill  filed  by  an 
assignee,  the  principal  case  is  cited  in  James  River 
&  K.  Co.  v  Littlejohn.  18  (Jratt  82. 

See  further,  foot-note  to  Corbln  v.  Emmerson,  10 
Leigh.  663;  monographic  iu>£« on  "Assignments"  ap- 


7.  Equity  JuHMllction.U-A  Court  of  Equity  bas 
always  jurisdiction  to  carry  Its  own  decrees  into 
effect. 

8.  Mortgages— Adverse  Possession  hy  Mertgigtr.H 
—Neither  a  mortgagor  nor  his  a>isignee  can  bold 
adverse  possession  to  the  mortgagee,  unless  the 
assignee  had  taken  a  conveyance  without  notice. 
Otherwise,  they  are  mere  tenants  at  wllL 

9.  Commissioner  In  Chancery— Account  of  Rents  snd 
Profits.:  9— An  account  of  rents  and  profits  may  be 
taken  by  a  commissioner,  as  well  as  be  ascer- 
tained by  a  jury;  and  the  former  Is  the  most 
usual  course. 

Appeal     from    the     Chancery     Court  of 
Fredericksburg. 

George  Chapman,  jun.  filed  his  bill  stat- 
ing, that  a  certain  John  Armistead  of  the 
county  of  Caroline,  died  in  1788,  leaving  a 
large  estate  in  lands,  negroes,  and  other 
property,  which  he  devised  to  his  children: 
that,  his  son  William  Armistead  received 
the  portion  allotted  to  him,  and  gave  a  | 
mortgage  upon  his  land;  which  mortgage 
was  afterwards  assigned  to  a  certain  Jesse  I 
Simms:  that  the  .said  Simms  brought  a 
suit  in  the  Chancery  Court  of  Richmond,  \ 
to  foreclose  the  said  mortgage,  and  ob- 
tained a  decree,  by  virtue  of  which  the  i 
land  was  duly  sold;  the  said  Simms  became 
the  purchaser,  and  the  Court  confirmed  the 
sale;  whereby,  he  became  the  lawful  pro- 
prietor in  fee,  of  the  said  land  and  appur- 
tenances, so  far  as  the  title  of  the  said 
William  Armistead  was  concerned; 
94  and  the  said  *Simms  was  entitled 
to  be  put  in  possession  of  the  same, 
subject  only  to  the  claims  of  such  persons 
as  should  have  right  derived  from  any 
other  person  than  the  said  William,  or  de- 
rived from  him  prior  to  the  said  mortgage 
or  suit  in  Chancery  to  foreclose,  as  afore- 
said: that  the  sale  and  conveyance  of  the 
commissioners  was  made  on  the  13th  of 
July,  1804,  and  on  the  13th  of  August  in 
the  same  year  the  said  Jesse  Simms  con- 
veyed the  said  tract  of  land  with  its 
appurtenances  to  the  complainant,  in  con- 
sideration of  $11,400,  which  the  complain- 
ant had  previously  paid  to  the  said  Jesse 
Simms,  he  not  supposing  that  any  dispute 
could  be  raised  concerning  a  title,  acquired 
and  confirmed  by  the  authority  of  the 
Court  of  Chancery;  to  which  he  is  now 
obliged  to  apply  for  its  further  aid  to 
effectuate  its  own  decree:  that  a  part  of 
the   said   land,  viz:   about   593   acres,  is  in 


pended  to  Ragsdale  v.  Hagy.  9  QratL  409.  See  prin- 
cipal case  cited  in  Daily  v.  Warren.  80  Va.  517. 

itBqulty  Jartsdictlon.— It  is  well  established  that  a 
court  of  equity  always  has  jurisdiction  to  carry  into 
effect  its  own  decrees,  and  is  not  funct%ts  ojlria 
until  the  decree  is  executed  by  the  delivery  of  pos- 
sesMion.  Trimble  V.  Patton.  6  W.  Va.  436:  Pattonv. 
Rucker.  15  W.  Va.  K3,  both  cltlnff  the  principal  case. 

S§JVlort8:a8:e— Adverse  Possession  by  Mort^sgor— 
The  possession  of  the  flrrantor  in  a  deed  of  trust 
after  the  execution  of  the  deed  is  not  adverse  to 
the  title  of  the  trustee,  but  only  as  his  tenant  at 
will  or  suffrance.  The  trustee  may  eject  him  wltt- 
out  notice:  or  without  ejecting  him.  may  convey 
the  trust  subject  to  a  purchaser,  whose  tenant  ai 
will  or  suffrance  the  grantor  will  then  become, 
and  by  whom  be  may  In  like  manner,  be  ejected 
without  notice.  Pltzer  v.  Burns.  7  W.  Va.  74.  quot- 
InfiT  from  Crelsrh  v.  Henson.  10  Gratt.  Jesi,  and  citing 
the  principal  case  to  the  point. 

See  principal  case  also  cited  in  Pownal  v.  Taylor. 
10  Leisrh,  182.  See  farther,  monographic  not^  on 
"Adversary  Possession"  appended  to  Nowlin  v. 
Reynolds.  25  Gratt  187. 

i:  i  Commissioner  In  Chancery— Account  of  Rents  and 
ProfiU.— Seemonoffraphic  note  on  "Commissioners 
in  Chancery"  appended  to  Whitehead  v.  Whitehead. 
23  Gratt.  876.  The  principal  case  is  cited  in  Kraker 
V.  Shields.  20  Gratt  894. 
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possession   of   Thomas    Newman;   another 
part  consisting  of  about  acres  is  in 

possession  of  Richard  Newman;  and  the 
residue  is  still  in  possession  of  the  said 
William  Armistead:  that,  Thomas  and 
Richard  Newman  have  no  other  title  or 
claim  to  the  said  land,  except  that  derived 
from  the  said  William  Armistoad,  subse- 
quent to  the  institution  of  the  said  suit  of 
Jesse  Simms,  and  while  it  was  pending  in 
the  said  Superior  Court  of  Chancery:  that 
the  said  William  Armistead  has  been  in 
the  receipt  of  the  profits  of  the  lands  in 
his  possession,  by  which  he  has  principally 
maintained  his  family,  and  has  rendered  no 
account  thereof  to  the  complainant:  that 
the  rents  and  profits  of  the  portions  of 
land  in  possession  of  the  said  Thomas  and 
Richard  Newman,  have  been  received  by 
them,  in  like  manner,  and  no  account  ren- 
dered to  the  complainant:  that  all  these 
persons  refuse  to  deliver  possession  to  the 
complainant  of  the  said  lands,  and  also  re- 
fuse to  account  for  the  profits,  according 
to  their  respective  receipts  and  enjoy- 
ments: that  no  writ  of  habere  facias  pos- 
sessionem was  issued  from  the  said  Supe- 
rior Court;  and  the  said  Jesse  Simms  is 
dead,  insolvent,  and  has  no  representative 
known  to  the  complainant:  that,  in 
85  a  case  so  *complicated,  the  com- 
plainant is  advised  to  apply  to  the 
Court  of  Chancery,  to  carry  into  effect 
its  own  decree,  in  such  manner  as  shall  be 
consistent  with  the  just  rights  of  all  per- 
sons who  do  not  claim  title  from  or  under 
the  said  William  Armistead,  since  the 
pendency  of  the  said  suit  of  the  said  Jesse 
Simms,  whose  bill  was  filed  on  the  12th  day 
of  May,  1797;  but,  with  regard  to  the  said 
William,  the  complainant*  is  advised  that 
the  said  decree  and  proceedings  of  sale 
are  final  and  conclusive..  He  therefore 
prays,  that  the  said  Thomas  and  Richard 
Newman,  and  William  Armistead,  may  be 
made  defendants  to  this  bill;*  that  the  de- 
cree aforesaid  may  be  carried  into  effect, 
in  favor  of  the  complainant,  against  the 
said  William  Armistead,  and  all  persons 
claiming  under  him,  since  the  12th  day  of 
Majr,  in  the  year  1797,  &c. 

Thomas  Newman  answered,  that  he  had 
purchased  of  William  Armistead,  at  differ- 
ent times,  between  the  years  1793  and  1797, 
about  326  acres  of  land,  out  of  the  tract  in 
the  bill  mentioned;  that  the  deeds  will 
fully  shew,  at  what  time  the  purchases  of 
the  said  land  were  made,  except  as  to  47 
acres,  which  were  purchased  in  October, 
1793;  but,  that  the  defendant  did  not  get 
a  conveyance  from  the  said  William  Ar- 
mistead, until  the  month  of  July,  1797,  at 
or  about  which  time  he  purchased  a  fur- 
ther quantity  of  104  acres,  and  both  pur- 
chases were  included  in  the  same  deed; 
that  the  defendant  never  knew  any  thing 
of  the  existence  of  the  suit  in  Chancery 
for  the  sale  of  the  lands  in  the  bill  men- 
tioned, until  long  after  he  had  completed 
his  purchases  of  the  aforesaid  lands  of 
William  Armistead;  nor  had  he  ever  seen 
any  thing  of  the  mortgage  in  the  bill  men- 
tioned;   nor    did   he   know   that   any    such 


•There  were  other  defendants,  whom   It  Is  not 
Important  to  mention.— Note  In  Original  Edition. 
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mortgage  existed,  until  he  had  completed 
those  purchases  and  obtained  his  deeds; 
that  the  defendant  also  purchased  of  John 
B.  Armistead,  who  had,  before  that  time, 
purchased  of  William  Armistead, 
96  about  513  acres  of  the  same  tract  *of 
land,  on  or  about  the  month  of  April 
or  May,  1800,  but  did  not  get  a  conveyance 
for  the  same,  until  the  month  of  April, 
1801;  that  at  the  sale  by  the  commission- 
ers, the  defendant  attended  with  his  deeds, 
and  forbade  the  sale,  as  it  would  be  illegal^ 
and  the  title  was  in  him.  He  therefore 
charges,  that  the  complainant,  before  he 
purchased  of  Simms,  was  fully  apprised  of 
the  title  of  the  defendant. 

Richard  Newman  'stated  in  his  answer, 
that,  as  to  the  transactions  between  Wil- 
liam Armistead  and  Abraham  Morehouse, 
and  the  mortgage  of  land  to  him  by  .the 
said  Armistead,  hi  had  heard  nothing, 
until  several  years  after  he  had  purchased 
of  William  Armistead  163  acres  of  land, 
at  40*  shillings  per  acre,  and  had  the  deed 
for  th^  same  recorded  in  the  County  Court 
of  Prince  William,  which  record  was  made 
in  October,  1793;  and,  when  he  did  hear 
that  such  a  mortgage  was  in  existence,  he 
also  heard  that  it  had  not  been  recorded 
in  due  time  to  give  it  validity  against  the 
claim  of  a  third  person.  He,  therefore, 
hopes,  that  his  title  to  the  lands  purchased 
of  William  Armistead,  may  not  be  af- 
fected by  any  decision  relative  to  the  said 
mortgage,  &c. 

The  deed  of  mortgage  from  William  Ar- 
mistead and  wife  to  Abraham  Morehouse, 
was  dated  on  the  3rd  day  of  December,  in 
the  year  1794;  which  mortgage  was  as- 
signed by  David  Allison,  as  attorney  for 
the  said  Morehouse,  to  the  said  Simms,  by 
virtue  of  a  power  of  attorney,  which  was 
attested  by  only  two  witnesses. 

A  deed  from  William  Armistead  and 
Nancy,  his  wife,  and  John  B.  Armistead 
to  Thomas  Newman,  conveying  151  acres, 
is  dated  on  the  11th  day  of  September, 
1797. 

A  deed  from  AVilliam  Armistead  to 
Thomas  Newman,  dated  the  26th  day  of 
September,  1793,  for  175  acres. 

The  bill   to   foreclose,  brought  by  Jesse 
Simms    against     William    Armistead,     was 
filed  on  the  12th  day  of  May,  1797. 
97  ♦The   deed   made   by   the   commis- 

sioners for  the  sale  of  the  land, 
under  a  decree  of  the  Court,  to  Jesse 
Simms,  is  dated  on  the  13th  day  of  July, 
1804.     . 

The  deed  from  Jesse  Simms  to  George 
Chapman,  the  plaintiff,  conveying  the  tract 
of  land  on  which  William  Armistead  then 
lived,  containing  1140  acres,  more  or  less, 
being  the  same  that  the  said  Armistead 
conveyed  to  Abraham  Morehouse,  by  deed 
of  mortgage,  dated  the  3rd  of  December, 
1794,  and  by  the  said  Morehouse  assigned 
to  the  said  Jesse  Simms. 

The  mortgage  from  Armistead  to  More- 
house was  not  recorded  within  the  time 
prescribed  by  law. 

The  deed  from  William  Armistead  to 
Richard  Newman,  conveying  163  acres,  is 
dated  the  yrth  day  of  September,  1793. 
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William  Armistead  never  answered  the 
bill. 

The  Chancellor  decreed,  that  William 
Armistead  and  Thomas  Newman  should 
severally  deliver  up  to  the  plaintiff,  posses- 
sion of  all  the  lands  held  by  them,  men- 
tioned in  the  deed  of  mortgage  between 
Armistead  and  Morehouse,  except  175 
acres  described  in  the  deed  of  the  26th  of 
September,  1793,  between  the  said  Armis- 
tead and  Thomas  Newman;  and,  that  one 
of  the  commissioners  of  the  Court  should 
make  up  an  account  of  the  rents  and 
profits  of  the  lands  so  directed  to  be  given 
up,  from  the  9th  day  of  August,  1804. 

Thomas  Newman  appealed  to  this  Court. 

Stanard,  for  the  appellant. 

The  question  is,  whether  the  mortgage 
to  Morehouse  was  valid  against  Thomas 
Newman,  the  purchaser  from  William  Ar- 
mistead? I  contend  that  it  is  void;  be- 
cause, whatever  notice  Newman  may  have 
received  of  the  existence  of  the  mortgage, 
if  it  was  not  recorded,  he  might  hav«  pur- 
chased with  impunity.  This  doctrine  is 
derived  from  a  just  construction  of 
98  the  act  of  Assembly,  relative  to  ♦con- 
veyances. The  act  in  the  Revised 
Code,  p.  157,  §  4,  (old  edition,)  declares, 
that  all  mortgages  whatsoever  shall  be 
void  as  to  "all  creditors  and  subsequent 
purchasers,  unless  they  shall  be  acknowl- 
edged, or  proved,  and  recorded  according 
to  the  directions  of  this  act."  In  this  re- 
spect, it  differs  from  the  first  section  of 
the  same  act,  which  declares,  that,  as  to 
the  conveyances  therein  mentioned,  such 
conveyances  shall  be  void  against  subse- 
quent purchasers,  &c.  not  having  notice 
thereof,  &c.  The  omission  of  this  last  ex- 
pression, in  the  4th  clause  above  men- 
tioned, clearly  indicate  the  intention  of  the 
Legislature,  that  no  mortgage  should  be 
good  against  a  subsequent  purchaser,  un- 
less it  is  duly  recorded. 

But,  if  notice  of  a  previous  conveyance 
will  affect  a  subsequent  purchaser,  it  must 
be  notice  direct  and  personal,  not  implied. 
Lord  Redesdale,  in  the  case  of  Underwood 
V.  Lord  Courtown.  2  Sch.  &  Lefr.  66, 
gives  a  definition  of  constructive  notice, 
in  conformity  with  these  ideas.  A  lis  pen- 
dens is  not  a  sufficient  notice.  The  suit  to 
foreclose  was  brought  by  Simms  against 
Armistead.  Morehouse  was  not  a  party. 
It  does  not,  therefore,  bind  upon  the  rights 
of  Morehouse,  and.  consequently,  cannot 
bind  the  rights  of  Newman.  This  defect 
could  not  be  cured  by  an  amendment  of 
the  bill;  for,  a  Court  of  Equity  will  not 
allow  a  party  to  amend  his  bill,  to  the  in- 
jury of  a  fair  purchaser.  Sorrell  v.  Wil- 
liams, 2  P.  Will.  482.  But,  it  was  not  a 
lis  pendens  so  as  to  affect  Newman,  for 
another  reason.  He  purchased  a  part  of 
the  land  in  1793.  A  lis  pendens  does  not 
exist  until  the  subpoena  is  served.  1  Vern. 
318,  Anon.:  Sugd.  536.  The  first  process 
was  not  executed  until  1797. 

But,  this  is  a  case  for  a  Court  of  Law, 
and  not  a  Court  of  Equity.  Although  the 
rights  of  the  appellee  are  derived  under 
the  decree  of  a  (Jourt  of  Equity,  yet  he  is 
only  a  purchaser  from  a  purchaser  under 
that    decree.      The    proceedings    in    equity 


are  no  longer  in  fieri.     They  only  make  a 
part  of  the  muniments  of  title. 

99  *  Another    objection    is,    that   the 
deed  under  which  the  plaintiff  claims, 

passed  no  title,  as  the  property  was  then 
in  the  adverse  possession  of  Newman. 
This  principle  is  establislKd  by  the  cases 
of  Tabb  V.  Baird,  3  Call,  475;  Hall  v.  Hall. 
3  Call,  488;  and  Clay  v.  White,  1  Munf. 
162. 

There  is  error  also  in  the  decree,  in  re- 
quiring an  account  of  rents  and  profits  to 
be  taken  by  a  commissioner,  instead  of 
referring  that  subject  to  a  jury. 

Wickham,  for  the  appellee. 

As  to  Mr.  Stanard's  position,  that  no 
notice  will  affect  a  subsequent  purchaser, 
if  the  deed  is  not  recorded;  the  1st  and  4th 
section  of  the  act  are  to  be  taken  together, 
as  being  in  pari  materia,  and  applying,  in 
all  points,  to  the  several  particulars  con- 
tained in  each.  The  consequences  of  no- 
tice, therefore,  will  be  equally  as  applica- 
ble to  the  4th  as  to  the  1st  section.  But, 
Newman  does  not  alledge  that  he  has  paid 
the  purchase  money.  His  deed,  too,  was 
not  duly  recorded;  because,  one  of  the 
subscribing  witnesses  proved  it  after  the 
eight  months  had  expired.  The  subpoena 
was  duly  executed,  before  September,  1797, 
when  Newman  made  his  purchase.  It  was 
not  necessary  to  make  Morehouse  a  party; 
no  decree  could  be  obtained  against  him. 
As  to  jurisdiction,  it  was  proper  for  Chap- 
man to  come  into  a  Court  of  Equity,  as  a 
Court  of  Law  might  not  pay  a  proper  re- 
spect to  a  lis  pendens  in  equity.  There  is 
no  plea  to  the  juriidiction.  This  suit,  too. 
was  only  for  the  purpose  of  enforcing  a 
previous  decree  of  the  Court  of  Chancery; 
a  power  which  every  Court  must  possess. 

The  objection  to  Chapman's  want  of  title 
is  without  foundation,  because  he  was  in- 
vested with  Morehouse's  legal  estate;  and 
Armistead,  and  those  deriving  under  him, 
were  mere  tenants  at  will. 

It  is  usual  and  proper  for  a  commis- 
sioner to  make  up  an  account  of  rents  and 
profits. 

100  *December    6.     JUDGE    GREEN, 
delivered  the  following  opinion: 

The  object  of  the  statute  requiring  mort- 
gages to  be  recorded,  and  declaring  that, 
if  not  recorded  as  the  statute  prescribes, 
they  shall  be  void  as  to  creditors  and  sub- 
sequent purchasers,  was  to  prevent,  by  af- 
fording the  means  of  ascertaining  the 
existence  of  the  incumbrance,  the  frauds 
which  might  otherwise  be  practised  by  the 
mortgagor  and  mortgagee,  on  creditors 
and  subsequent  purchasers,  by  concealing 
it.  If  a  purchaser  has  actual  notice  other- 
wise, of  the  existence  of  the  mortgage,  he 
is  not  only  not  prejudiced  by  the  failure 
to  record  it,  but  is  himself  gruilty  of  a 
fraud  in  attempting  to  avail  himself  of  the 
letter  of  the  statute,  to  the  prejudice  of 
another  who  has  a  just  claim  against  the 
property.  The  statute,  indeed,  vests  in  the 
subsequent  purchaser,  in  that  case,  the  le- 
gal title;  yet,  alth-^ugh  the  legal  title  of 
the  mortgagee  is  divested  by  the  subse- 
quent conveyance,  his  equitable  right  to 
subject  the  property  to  the  payment  of  the 
debt,  remains;  not  only  because  the  mort- 
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gage  is  good  between  the  parties;  but,  even 
if  void  as  a  conveyance  between  the  par- 
ties, it  would  still  be  evidence  of  an  agree- 
ment between  them,  and  a  Court  of 
Equity  will  give  effect  to  the  equity  of  the 
mortgagee,  by  holding  the  subsequent  pur- 
chaser to  be  a  trustee.  Upon  these  princi- 
ples, the  Court  of  Chancery  in  England  has 
always  relieved  a  prior  purchaser,  whose 
deed  has  pot  been  registered,  against  a 
subsequent   purchaser  with  notice. 

I  had  at  one  time  great  doubts,  whether 
the  principle  of  those  decisions  did  not  ap- 
ply to  the  case  of  a  lis  pendens.  Lord 
Hardwicke,  in  the  leading  case  of  Le  Neve 
V.  Le  Neve,  3  Atk  646,  declared,  that  the 
statutes  of  registry  in  England  (which,  as 
to  the*  matter  under  consideration,  are  the 
same  in  effect  as  onr  statute,)  only  vested 
the  legal  title  in  the  subsequent  purchaser, 
and  left  the  case  "open  to  all  equity;"  and, 
in   that    case,   he   relieved   against   a 

101  subsequent     *purchaser,     upon     con- 
structive, and  not  actual  notice,  the 

notice  being  to  an  agent  of  the  purchaser. 
A  lis  pendens  has  always  been  spoken  of 
in  the  English  Court  of  Chancery,  as  a 
constructive  notice  to  all  the  world;  as  all 
men  are  bound  and  presumed  to  take  no- 
tice of  the  proceedings  of  a  Court  of  Jus- 
tice. If  these  propositions  were  universally 
true,  it  would  seem  to  follow,  that  a  lite 
pendente  purchaser  was  a  purchaser  with 
notice,  and  would  take  the  property  sub- 
ject to  the  claims  of  the  plaintiff  in  the 
suit,  as  the  defendant  held  it.  In  all  ques- 
tions of  fact,  the  existence  of  the  matter 
in  question  may  be  proved  by  direct  evi- 
dence, or  by  the  proof  of  other  facts,  from 
which  it  may  justly  be  inferred,  that  the 
fact  in  question  does  exist.  A  fact  thus 
proved  by  circumstantial  evidence,  is  taken 
to  exist  for  all  purposes,  as  if  it  were  proved 
by  direct  evidence  I  cannot,  therefore, 
feel  the  force  of  the  observation  frequently 
thrown  out  in  modern  cases,  that  a  notice 
to  affect  a  subsequent  purchaser,  after  an 
unregistered  deed,  must  be  actual,  and  such 
as  to  affect  his  conscience,  and  not  con- 
structive. A  notice,  proved  by  circum- 
stances to  exist,  affects  the  conscience  of 
the  party  as  much  as  if  proved  by  direct 
evidence.  In  all  other  cases,  a  purchaser  of 
a  legal  estate,  with  notice  of  a  subsisting 
<?quity,  is  bound  by  constructive,  as  well  as 
hy  actual,  notice;  and  that,  because  his 
conscience  is  affected,  and  he  is  guilty  of 
a  fraud.  Without  fraud  on  his  part,  his 
legal  title  ought  to  prevail.  I  see  no  rea- 
son why  a  difference  should  be  made,  be- 
tween the  case  of  a  purchaser  after  an  un- 
registered deed,  and  a  purchaser  of  a  legal 
title,  subject  to  any  other  equity,  as  to  the 
proof  of  the  notice  which  ought  to  be  held 
to  bind  him.  This  distinction  between  an 
actual  and  constructive  notice,  in  the  case 
of  a  purchaser  after  an  unregistered  deed, 
5^eems  to  have  proceeded  from  a  doubt, 
whether  the  relief  given  in  the  early  cases 
upon  that  subject,  had  not  been  in  opposi- 
tion to  the  spirit  and  policy,  as  well  as  the 
letter,    of    the    statutes    of    registry. 

102  *The  rule,  as  to  the  effect  of  a  lis 
pendens,  is  founded  upon  the  neces- 
sity of  such  a  rule,  to  give  effect  to   the 


proceedings  of  Courts  of  Justice.  Without 
it,  the  administration  of  justice  might,  in 
all  cases,  be  frustrated  by  successive  alien- 
ations of  the  property,  which  was  the  ob- 
ject of  litigation,  pending  the  suit,  so  that 
every  judgment  and  decree  would  be  ren- 
dered abortive,  where  the  recovery  of  spe- 
cific property  was  the  object.  This 
necessity  is  so  obvious,  that  there  was  no 
occasion  to  resort  to  the  presumption,  that 
the  purchaser  really  had,  or  by  enquiry 
might  have  had,  notice  of  the  pendency  of 
the  suit,  to  justify  the  existence  of  the  rule. 
In  fact,  it  applied  in  cases  in  which  there 
was  a  physical  impossibility  that  the  pur- 
chaser could  know,  with  any  possible  dili- 
gence on  his  part,  of  the  existence  of  the 
suit,  unless  all  contracts  were  made  in  the 
office  from  which  the  writ  issued,  and  on 
the  last  moment  of  the  day.  For,  at  com- 
mon law,  the  writ  was  pending  from  the 
first  moment  of  the  day  on  which  it  was 
issued  and  bore  teste;  and  a  purchaser,  on 
or  after  that  day,  held  the  property  subject 
to  the  execution  upon  the  judgment  in  that 
suit  as  the  defendant  would  have  held  it, 
if  no  alienation  had  been  made.  The  Court 
of  Chancery  adopted  the  rule,  in  analogy 
to  the  common  law;  but,  relaxed,  in  some 
degree,  the  severity  of  the  common  law. 
For,  no  lis  pendens  existed  until  the  serv- 
ice of  the  subpoena  and  bill  filed;  but,  it 
existed  from  the  service  of  the  subpoena, 
although  the  bill  were  not  filed  until  long 
after;  so  that  a  purchaser,  after  service  of 
the  subpoena  and  before  the  bill  was  filed, 
would,  after  the  filing  of  the  bill,  be  deemed 
to  be  a  lite  pendente  purchaser,  and  as 
such,  be  bound  by  the  proceedings  in  the 
suit,  although  the  subpoena  gave  him  no 
information  as  to  the  subject  of  the  suit. 
A  subpoena  might  be  serv6d  the  very 
day  on  which  it  was  sued  out,  and 
there  is  an  instance  in  the  English 
books  of  a  purchaser  who  purchased  on 
the  day  that  the  subpoena  was  served, 
without  actual  notice,  and  who  lost  his 
purchase  by  force  of  this  rule  of  law.   This 

principle,  however  necessary,  was 
103      harsh  *in  its  effects  upon  bona  fide 

purchasers,  and  was  confined  in  its 
operation  to  the  extent  of  the  policy  on 
which  it  was  founded;  that  is,  to  the  giv- 
ing full  effect  to  the  judgment  or  decree 
which  might  be  rendered  in  the  suit  de- 
pending at  the  time  qf  the  purchase.  As 
a  proof  of  this,  if  the  suit  was  not  prose- 
cuted with  effect,  as  if  a  suit  at  law  was 
discontinued,  or  the  plaintiff  suffered  a 
non-suit,  or  if  a  suit  in  Chancery  was  dis- 
missed for  want  of  prosecution,  or  for  any 
other  cause  not  upon  the  merits,  or  if  at 
law  or  in  Chancery  a  suit  abated;  although, 
in  all  these  cases,  the  plaintiff,  or  his 
proper  representative  might  bring  a  new 
suit  for  the  same  cause,  he  must  make  the 
one  who  purchased  pending  the  former 
suit,  a  party;  and,  in  this  new  suit,  such 
purchaser  would  not  be  at  all  affected  by 
the  pendency  of  the  former  suit,  at  the 
time  of  his  purchase.  In  the  case  of  an 
abatement,  however,  the  original  suit  might 
be  continued  in  Chancery,  by  revivor,  or 
at  law,  in  real  actions,  abated  by  the  death 
of  a  party,  by  journies   accounts,  and   the 
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purchaser  still  be  bound  by  the  final  judg- 
ment or  decree.  If  a  suit  be  brought 
against  the  heir,  upon  the  obligation  of  his 
ancestor  binding  his  heirs,  and  he  alien- 
ates the  land  descended,  pending  the  writ, 
upon  a  judgment  in  that  suit,  the  lands  in 
the  hands  of  the  purchaser  would  be  lia- 
ble to  be  extended,  in  satisfaction  of  the 
debt.  But,  if  that  suit  were  discontinued, 
abated,  or  the  plaintiff  suffered  a  non-suit, 
in  a  new  action  for  the  same  cause,  the 
purchaser  would  not  be  affected  by  the 
pendency  of  the  former  suit  at  the  time  of 
his  purchase;  and,  if  he  could  be  reached  at 
law,  in  equity  it  could  only  be,  upon  proof 
of  actual  notice  and  fraud.  If  a  lis  pendens 
was  notice  then,  as  a  notice  at  or  before 
the  purchase  would,  in  other  cases,  bind 
the  purchaser  in  any  suit  in  equity,  prose- 
cuted at  any  time  thereafter,  to  assert  the 
right  of  which  he  had  notice,  would  bind 
the  purchaser,  so  ought  the  lis  pendens  to 
bind  him  in  any  subsequent  suit  prosecuted 
for  the  same  cause;  but  it  does  not. 
Again;  a  bill  of  discovery,  or  to  perpetuate 
the  testimony  of  witnesses,  ought, 
104  *if  all  persons  were  bound  to  take 
notice  of  what  is  going  on  in  a 
Court  of  Justice,  to  be  a  notice  to  all  the 
world,  as  much  as  a  bill  for  relief.  *  But, 
these  are  decided  to  be  no  notice  to  any 
purpose;  a  proof  that  the  rule,  as  to  the 
effect  of  a  lis  pendens,  is  one  of  mere  pol- 
icy, confined  in  its  operation  strictly  to  the 
purposes  for  which  it  was  adopted;  that  is, 
to  give  effect  to  the  judgments  and  decrees 
of  Courts  of  Justice,  and  that  it  is  not 
properly  a  notice  to  any  purpose  whatso- 
ever. The  English  Judges  and  elementary 
writers  have  carelessly  called  it  a  notice, 
because,  in  one  single  case,  that  of  a  suit 
prosecuted  to  decree  or  judgment,  it  had 
the  same  effect  upon  the  interests  of  the 
purchaser,  as  a  notice  had,  though  for  a 
different  reason.  But,  the  Courts  have  not, 
in  any  case,  given  it  the  real  force  and  ef- 
fect of  a  notice. 

I  think  that  the  statute  over-rules  this 
principle  of  law,  in  the  case  of  a  lite  pen- 
dente purchaser,  after  an  unrecorded  mort- 
gage. The  decisions  in  the  cases  of 
notice,  are  according  to  the  policy  and 
spirit  of  the  statutes;  since,  in  those  cases, 
the  purchaser  has  the  very  benefit  which 
the  law  intended  to  provide  for  him,  and 
he  is  chargeable  with  mala  fides,  in  at- 
tempting to  acquire  that  to  which  he 
knows  another  has  a  just  right.  He  can- 
not complain,  that  the  mortgagee  has  done 
him  an  injury  by  his  default  in  failing  to 
record  his  mortgage,  as  the  law  requires. 
But,  if  the  purchaser  were  held  to  be  af- 
fected by  the  pendency  of  a  suit,  if  he  had 
not  actual  notice,  he  would  suffer  an  in- 
jury by  the  default  of  the  mortgagee,  un- 
less it  were  held  to  be  his  duty  to  enquire 
if  any  suit  were  depcndinf'  when  he  had  no 
reason  to  suspect  that  there  was  any  de- 
fect in  the  title.  I  think,  that  to  require 
him  to  look  to  any  other  source  of  infor- 
mation than  that  which  the  statute  has 
provided  for  him,  would  be  contrary  to 
the  spirit  and  policy,  and  letter  of  the 
statute. 

It  follows,  that  the  decree  is  erroneous, 


as  it  respects  the   151   acres   conveyed  to 

the  appellant  in  September,  1797;  but,  as 

to  the  513  acres,  which  the  appellant 

105  states   ""in   his   answer   that   he  pur- 
chased in  1800,  he  is  not   protected 

by  the  statute.  He  admits,  that  he  came 
into  the  possession  pendente  lite.  He  does 
not  deny  notice  of  the  mortgage,  if  that 
fact  be  material,  upon  the  pleadings  in 
this  cause;  and  he  does  not  shew  that  he 
was  a  purchaser,  and  that  a  conveyance 
was  made  to  him.  As  to  this,  then,  the  de- 
cree ought  to  be  affirmed,  unless  the  other 
objections  made  at  the  bar  ought  to  pre- 
vail. These  are,  that  the  suit  was  not  so 
instituted  as  to  attach  on  Morehouse's  title 
under  the  mortgage,  he  not  being  a  party, 
and  there  being  no  evidence  that  his  title 
was  in  the  plaintiff  in  that  suit;  that  a 
Court  of  Equity  has  no  jurisdiction,  as  the 
plaintiff,  if  he  has  a  right,  has  a  legal  rem- 
edy; that  the  deed  under  which  the  plain- 
tiff claims,  passed  no  title,  as  the  property 
was  then  in  the  adverse  possession  of  an- 
other; and,  that  the  rents  and  profits 
should  be  ascertained  by  a  jury,  and  not 
by  a  commissioner. 

If  the  rule  be,  that  a  purchaser,  pendinjf 
the  suit,  is  bound  by  the  decree  in  the  suit 
as  the  defendant  is  bound,  then  it  is  too 
late  now  to  urge  the  first  of  these  objec- 
tions. It  might,  possibly,  have  been  urged 
by  Armistead,  whilst  the  suit  was  depend- 
ing. But,,  failing  to  do  so,  he  was  bound 
by  the  decree,  whether  it  were  right  or 
wrong.  I  think,  however,  that  the  objec- 
tion could  not  have  been  relied  on  with 
effect,  in  the  original  suit.  The  power  of 
attorney,  by  authorising  the  attorney  to 
dispose  of  the  mortgage,  for  and  in  the 
name  of  Morehouse,  authorised  him  to 
convey  the  legal  title,  and  that  was  the 
effect  of  the  deed  to  Simms.  The  power 
of  attorney  being  attested  by  only  two 
witnesses,  was  not,  for  that  cause,  defect- 
ive. The  law  does  not  require  any  partic- 
ular form,  as  to  the  attestation  of  a  power 
of  attorney  to  convey  land:  as,  between  the 
parties,  such  a  power  may  be  proved  by 
any  evidence,  which  would  be  sufficient  to 
prove  any  other  fact  in  a  Court  of  Justice. 
A  Court  of  Equity  always  has  jurisdiction 
to  carry  into  effect  its  own  decrees.  In 
this  case,  a  bill  for  that  purpose  was 

106  necessary;  as  well,  because  ♦another 
party,   not   appearing  as   a  party  on 

the  record,  had  become  interested,  as  on 
account  of  the  death  of  Simms.  The  decree 
had  never  been  executed.  If  there  had 
been  no  change  of  the  interest,  and  Simms 
had  lived,  the  decree  might  have  been  ex- 
ecuted, and  Simms  let  into  oossession  by 
the  ordinary  proceedings  in  the  Court  for 
that  purpose.  After  the  decree  was  so 
executed,  if  Simms,  or  his  assig^nee,  had 
been  ousted  or  disturbed,  he  or  his  as- 
signee would  have  been  bound  to  proceed 
at  law.  The  Court  of  Chancery  was  not 
functus  officio,  until  the  decree  was  exe- 
cuted by  the  delivery  of  possession. 

T  do  not  think,  that  Armistead  could 
hold  a  possession  adverse  to  Morehouse 
or  his  assignee,  and  consequently  the  con- 
veyances of  Morehouse  and  Simms  passed 
the  title  they  professed  to  pass,  unless  the 
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sale  to  Newman  varied  the  case;  but,  that 
sale  being  made  pending  the  suit,  Newman 
could  no  more  hold  an  adversary  posses- 
sion, unless  he  had  taken  a  conveyance 
without  notice,  than  Armistead  himself 
could.  Armistead  was  a  tenant  at  will,  and 
so  was  Newman,  standing  in  his  place. 

The  account  of  rents  and  profits  might 
as  well  be  taken  by  a  commissioner,  as  as- 
certained by  a  jury;  and  the  former  is  the 
most  usual  course.* 

JUDGE  COALTER.  I  am  of  opinion, 
that  the  Chancellor  erred  in  his  decree,  in 
directing  the  appellant  to  deliver  posses- 
sion of  the  tract  of  151  acres,  con- 
107  veyed  by  William  ♦Armistead  to 
him.  on  the  11th  of  September,  1797, 
by  the  deed  and  release  in  the  record,  of 
that  date. 

The  bill  claims  to  set  up  a  mortgage, 
executed  by  the  aforesaid  William  Armis- 
tead, of  anterior  date  to  the  above  convey- 
ance; but  which  was  never  recorded, 
purely  on  the  ground,  that  at  the  time  of 
the  purchase  by  the  appellant,  there  was 
a  suit  pending  to  foreclose  the  mortgage. 

If  the  act  of  Assembly  in  regard  to 
mortgages  not  recorded,  and  which  was  in 
force  at  the  time  this  bill  was  filed,  is  to 
be  construed  in  connection  with  the  pre- 
vious clause  in  relation  to  other  convey- 
ances, so  as  to  transpose  the  words  from 
the  one  to  the  other,  in  relation  to  notice, 
and  thus  to  make  the  law  precisely  what 
It  now  is,  under  the  act  of  1819;  let  us  en- 
quire how  the  appellee  would  have  stood 
•n  a  Court  of  Law,  on  a  special  verdict, 
finding  simply  the  mortgage  and  subse- 
quent conveyance,  and  a  suit  pending  to 
foreclose  the  mortgage  at  the  time  of  the 
conveyance? 

The  case  for  him  would  rest  on  an  unre- 
corded mortgage  against  a  subsequent  con- 
veyance, and  which  is  expressly  declared 
by  the  act  to  be  void  as  to  such  subse- 
quent purchaser,  not  having  notice  thereof, 
what  sort  of  notice?  Undoubtedly,  such 
as  would  affect  the  conscience  of  the  pur- 
chaser; otherwise,  the  act  would  be  no 
safeguard  to  the  innocent,  as  it  was  in- 
tended to  be.  A  mere  lis  pendens  is  not 
such  notice  as  that.  This  has  been  de- 
cided, as  will  be  seen  in  a  case  mentioned 
in  a  note  to  the  case  of  LeNeve  v.  Le- 
Neve;  and,  also,  as  I  am  told,  in  a  late 
case  which  I  have  not  examined,  reported 
m  19  Vesey.  A  Court  of  Law  could  not 
substitute  any  other  kind  of  notice  for  that 
contemplated  by  the  act.  But,  if  the  party 
has  ground  for  coming  into  equity,  that 
Court,  too,  I  presume,  must  follow  the 
law. 
^  But  if,  previous  to  the  act  of  1819,  the 
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Vincent  Ibid.  68;  8  Atk.  248:  Shannon  v.  Bradstreet, 
I  Sen.  and  Lef  r.  66:  Brace  v.  Duchess  of  Marlbor- 
ouffb.  2  P.  W.  491:  2  Vent  887:  Brotherton  v.  Hatt  8 
vern.  874:  2  Eq.  Ca.  Abr.  504:  Bac.  Abr.  tit  Fraud, 
jetter  C;  Oooch'sCaae,  5  Co.  Rep.  80:  1  Fonb.  Eq.  279: 
Curtis  V.  Perry,  6  Ves.  746:  Davis  v.  Earl  of  Strath- 
more,  16  Ves.  419:  Wyatt  v.  Barwell.  19  Ves.  489. 
-Note  In  Oricrinal  Edition. 


mortgagee  of  an  unrecorded  mortgage 
stood,  as  against  a  subsequent  purchaser, 
as  he  did  in  England  under  the  registry 
acts,  (and  I  incline  to  think  he  did,) 
108  then  his  only  remedy  was  in  *equity; 
and  there  he  can  only  prevail  on  the 
ground  of  fraud,  or  such  notice  as  would 
affect  the  conscience  of  the  purchaser,  and 
which  was,  therefore,  considered  a  fraud; 
and  it  has  been  decided  as  aforesaid,  and, 
I  think,  correctly,  that  a  mere  lis  pendens 
did  not  affect  the  conscience. 

Suppose,  in  this  case,  the  appellant  had 
not  denied  notice,  no  charge  of  notice  be- 
ing in  the  bill,  but  had  simply  answered, 
that  he  had  purchased  for  value,  and  got 
his  deed,  exhibiting  it  with  his  answer,  and 
had  demurred  to  the  residue  of  the  bill. 
Could  the  appellee  have  succeeded?  I  ap- 
prehend not.  Or,  would  not  such  an  an- 
swer have  been  a  full  response  to  the  bill, 
no  fraud  or  notice  being  charged,  and  suffi- 
cient of  itself  to  defeat  the  claim  of  the 
appellee?  I  am  much  inclined  to  think  it 
would;  and,  therefore,  had  the  appellant 
exhibited  a  deed  from  William  Armistead 
to  John  B.  Armistead,  and  from  the  latter 
to  him  for  the  9t3  acres  mentioned  in  the 
argument,  although  there  is  no  denial  of 
notice  as  to  it,  I  should,  as  at  present  ad- 
vised, have  thought  that  the  appellee  could 
not  have  recovered  that  tract,  without 
amending  his  bill,  and  putting  the  fact  of 
notice  or  fraud  in  issue;  so  as  to  give  the 
appellant  an  opportunity  of  answering 
thereto.  It  is,  however,  not  necessary  to 
decide  this  point,  because  the  appellant 
does  not  shew  himself  to  be  a  subsequent 
purchaser  of  that  tract,  and  it  is  only 
against  such  that  the  mortgage  is  void. 

Whether,  as  this  is  an  interlocutory  de- 
cree, he  may  hereafter  be  permitted  to 
file  those  documents,  if  they  exist,  is  not 
for  me  to  know  or  anticipate.  On  the  rec- 
ord, now  before  the  Court,  the  decree  must 
be  reversed  as  to  the  151  acres,  and  af- 
firmed as  to  the  residue. 

JUDGE  BROOKE,  concurred:  and  a 
Jecree  was  '•ntered  conformably  to  the 
foregoing  principles.§ 
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Usory— BvajloB  of  Statutet— Case  at  Bar.— A  tacit 
understandlnff  between  borrower  and  lender, 
founded  on  a  known  practice  of  the  latter,  to  lend 
money  at  leiral  interest,  if  the  borrower  purchased 
of  him  a  horse,  at  an  unreasonable  price,  is  a  shift 
to  evade  the  statute  asrainst  usury. 

Chancery  Practice— Issue. t— Where  a  Court  of  Chan- 
cery has  doubts,  whether  the  sale  of  the  horse  or 
other  property,  Is  really  intended  as  a  shift  to 
evade  the  statute  against  usury,  it  oujrht  to  direct 
an  issue  to  be  tried  upon  viva  voce  testimony,  if 
to  be  had. 

This  was   an   appeal  from  the   Staunton 
Chancery  Court.     The  case  was  this: 


SJUDGE  Cabell  absent  from  indisposition. 

tUsury.— See  monographic  noU  on  **Usnry'*  ap- 
pended to  CofFman  v.  Miller,  26  Oratt  098. 

See  prlDclpal  case  cited  with  approval  on  the  sub- 
ject of  Usury  In  Smith  v.  Nicholas,  8  Lelfirh  800; 
Wise  V.  Lamb,  9  Gratt  805. 

tChanccry  Practice— Issue.— See  monographic  note 
on  "Issue  Out  of  Chancery"  appended  to  Lavell  v. 
Gold.  25 Gratt  473. 

On  this  subject,  the  principal  case  Is  cited  with  ap- 
proval in  Whitworth  v.  Adams,  5  Rand.  897;  Powell 
V.  Manson,  22  Gratt  189 
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Douglass  borrowed  $500  of  McChesney. 
About  the  same  time  McChesney  sold  him 
a  horse  at  $400,  and  took  a  deed  of  trust 
on  real  and  personal  estate  to  secure  both 
debts.  As  soon  as  the  money  became  due, 
McChesney  advertised  the  property  for 
sale. 

Douglass  thereupon  filed  a  bill  of  in- 
junction, stating,  that  in  consequence  of 
being  pressed  for  money,  he  applied  to 
McChesney  for  a  loan  of  $600;  that  Mc- 
Chesney replied,  that  it  was  his  practice, 
whenever  he  lent  money,  always  to  sell  a 
horse;  that  the  complainant  expressed  his 
willingness  to  take  a  horse,  but  McChes- 
ney did  not  then  shew  him  one,  nor  say 
any  thing  about  the  price  "  that  some  time 
afterwards,  the  complainant  went,  by  ap- 
pointment, to  the  house  of  McChesney, 
when  the  latter  shewed  him  a  horse,  for 
which  he  asked  the  price  of  $400,  saying  at 
the  same  time  that  he  had  sold  a  horse  to 
one  of  the  complainant's  neighbours,  at  the 
same  price;  that  this  neighbour,  the  com- 
plainant believes,  was  David  Cunningham, 
to  whom  McChesney  had  lent  money  at 
the  time  of  selling  him  the  horse;  that  al- 
though the  complainant  kad  no  objection 
to  purchase  a  good  work-horse  at  a  fair 
price,  he  at  once  perceived  that  the  horse 
offered  him  was  not  worth  any  thing  like 
the  sum  of  $400,  and  that  his  value  did  not 
exceed  from  80  to  $100,  which  must  have 
been  known  to  McChesney,  who  is  a  good 
judge  of  such  property;  that  the  com- 
plainant, urged  by  his  necessities, 
110  ♦and  knowing  that  there  was  no 
chance  of  getting  the  $500  from  Mc- 
Chesney, without  giving  him  his  own  price 
for  the  horse,  was  compelled  to  assent  to 
this  oppressive  condition;  that  McChesney 
required  a  deed  of  trust  on  the  complain- 
ant's farm,  containing  142  acres,  with  con- 
siderable improvements,  to  secure  both  the 
$500  and  $400  aforesaid;  that  afterwards, 
McChesney  required  the  complainant  to 
include  in  the  deed  of  trust,  sundry  slaves; 
to  all  which,  the  complainant,  impelled  by 
the  same  necessity,  consented,  and  the 
deed  was  accordingly  executed,  as  Mc- 
Chesney wished;  that  McChesney  also 
took  two  bonds  for  the  two  sums  above- 
mentioned,  payable  twelve  months  after 
date,  and  the  bond  for  $500  bearing  inter- 
est from  its  date;  that,  on  the  very  day 
that  the  time  limited  in  the  trust  deed  ex- 
pired, McChesney  applied  for  the  money, 
and,  the  complainant  not  being  able  to 
make  payment,  he  advertised  the  property. 
He  therefore  prayed,  that  the  sale  might 
be  injoined,  and  that  McChesney  and 
Clarke,  (the  trustee,)  might  be  made  de- 
fendants to  the  bill. 

The  injunction  was  granted. 

The  answer  of  McChesney  denied  all  the 
material  allegations  of  the  bill.  He  ad- 
mitted, that  he  lenf  $500  to  the  complain- 
ant, and  sold  him  a  horse  for  $400,  and 
that  the  latter  executed  a  deed  of  trust  to 
cover  both  sums;  but  denied,  that  there 
was  any  kind  of  usury  in  the  transaction, 
and  affirmed,  that  the  sale  of  the  horse  and 
the  loan  of  money  were  not  connected  in 
any  manner  whatever;  that  the  proposi- 
tion for  the  sale  of  the  horse  came  from 


the  complainant  himself;  that  the  com- 
plainant came  by  appointment  to  the  de- 
fendant's house,  saw  the  horse,  and  gave 
his  bond  for  $400,  on  twelve  months  credit, 
with  a  deed  of  trust  to  secure  the  payment; 
that  before  the  deed  wa-s  executed,  (but 
after  the  horse  had  been  delivered  and  the 
note  aforesaid  given,)  the  complainant  pro- 
posed to  borrow  of  the  defendant  $500, 
promising  to  include  this  sum  also,  in  the 
deed  of  trust,  and  to  add  three  slaves 
to  the  real  property,  to  be  conveyed  by 
the  deed;  that  nothing  was  said 
111  *about  the  interest;  but,  the  defend- 
ant took  it  for  granted,  that  the  loan 
was  to  be  at  lawful  interest  from  the  date, 
and  with  this  understanding  he  agreed  to 
lend  the  complainant  the  sum  of  $500;  that 
accordingly  the  money  was  actually  lent, 
and  a  deed  of  trust  executed  to  secure  both 
debts;  that  nothing  was  said  by  either 
party,  during  the  negociation  for  the  horse^ 
about  the  loan  of  money,  nor  was  any 
thing  said  on  that  subject,  until  after  the 
sale  of  the  horse  was  complete,  the  bond 
for  the  purchase  money  executed,  and  the 
horse  delivered;  that  the  horse  was  a  very 
fine  horse,  about  five  years  old;  that  the 
-eason  why  he  so  promptly  advertised  the 
property  was,  that  he  was  induced  to  be- 
lieve, from  the  conduct  of  the  complainant, 
that  he  did  not  mean  to  pay  the  debt. 

Sundry  depositions  were  taken,  which 
prove  nothing  material  to  the  present  con- 
troversy, except  that  the  horse  was  not 
worth  more  thn  eighty  or  one  hundred 
dollars  cash,  and  that  it  was  reported  to 
be  McChesney's  practice,  when  he  lent 
money,  to  sell  a  horse  at  an  exorbitant 
price,  to  cover  an  usurious  gain;  but,  there 
was  no  evidence  to  prove,  that  in  this  par- 
ticular transaction  the  loan  was  connected 
with  the  sale,  although  some  of  the  wit- 
nesses give  it  as  their  opinion,  that  the  two 
contracts  were  so  connected. 

The  Chancellor,  on  motion,  dissolved 
the  injunction,  and  the  complainant  ap- 
pealed to  this  Court. 

Stanard,  for  the  appellant,  made  two 
points: 

1.  That  the  evidence,  by  fair  deduction, 
proves  the  case  as  it  is  stated  in  the  bill, 
and  that  usury,  the  most  gross,  was  prac- 
tised .by  McChesney.  Even,  if  usury  is 
not  established,  the  exorbitancy  of  the 
contract  for  the  sale  of  the  horse,  proves 
a  degree  of  oppression  which  ought  to  be 
relieved  against  in  a  Court  of  Equity.  The 
case  of  Cole  v.  Gilbourn,  3  P.  Will.  290,  is 

an  authority  for  this  principle. 
.12  *2.    That    the    Court   ol    Chancery 

ought,  at  least,  to  have  directed  an 
issue,  to  try  whether  the  sale  of  the  horse 
was  intended  as  a  shift  to  evade  the  stat- 
ute against  usury. 

Johnson,  for  the  appellee. 

The  bill  is  unsupported  by  the  evidence, 
while  the  answer  denies  every  charge.  It 
must,  therefore,  be  considered  as  true, 
here  being  no  testimony  to  contradict  it. 
The  witnesses  do  not  even  identify  the 
horse.  It  is  of  no  importance,  that  the  two 
bonds,  (which  are  of  different  dates,)  are 
covered  by  the  same  security.  The  sol- 
emn affirmation  of  the  defendant,  on  oath. 
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that  they  are  totally  distinct,  must  prevail 
over  the  assertions  of  the  plaintiff  in  his 
bill,  unsupported  by  evidence.  In  Green- 
how  V.  HarriF  6  Munf.  448,  Judge  Roane 
declares,  that  Courts  of  Justice  ought  only 
to  be  governed  by  judicial  proof,  and  not 
by  their  private  opinions. 

An  issue  is  only  proper,  where  there  is 
conflicting  evidence,  not  to  enable  a  party 
to  look  for  further  evidence.  Here,  there 
is  no  conflict  in  the  testimony.  All  that 
can  be  said  is,  that  there  is  an  absence  of 
evidence    to    support   the   plaintiff's    claim. 

As  to  the  exorbitancy  in  the  price  of  the 
horse,  that  alone  is  never  held  sufficient  to 
set  aside  a  contract,  unless  some  fraud  or 
undue  means  are  used  to  draw  a  party 
into  the  contract.     Sugd.  192. 

December  10  JUDGE  BROOKE,  deliv- 
ered the  opinion  of  the  Court. 

The  Court  is  of  opinion,  that  a  tacit  un- 
derstanding between  the  parties,  founded 
on  a  known  practice  of  the  appellee,  to 
lend  money  at  legal  interest,  if  the  bor- 
rower purchased  of  him  a  horse,  at  an  un- 
reasonable price,  would  be  a  shift  to  evade 
the  statute  against  usury.  Whether  the 
transaction  under  the  consideration 
113  of  the  Court,  was  of  *that  character 
or  not,  the  Court  is  not  entirely  sat- 
isfied by  the  testimony  in  the  record;  and, 
is  of  opinion,  that  an  opportunity  ought 
to  be  afforded  the  appellant,  (of  which  he 
has  been  deprived  by  executing  the  deed 
of  trust,)  to  submit  the  facts  alledged  in 
his  bill,  to  a  jury,  who  will  be  more  compe- 
tent to  decide  them  on  the  viva  voce  tes- 
timony of  the  witnesses,  (if  to  be  had,) 
than  the  Chancellor  or  this  Court,  on  the 
depositions  in  the  cause,  and  that  the  said 
decree  is  erroneous;  therefore,  it  is  de- 
creed and  ordered,  that  the  same  be  re- 
versed and  annulled,  &c.  And  it  is 
ordered,  that  the  cause  be  remanded  to 
the  said  Court  of  Chancery,  with  directions 
to  that  Court  to  have  an  issue  made  up 
and  tried,  to  ascertain  the  value  of  the 
horse  at  the  time  of  the  sale  of  the  same 
to  the  appellant;  whether  he  was  or  was 
not  influenced  in  agreeing  to'give  the  price 
of  four  hundred  dollars  for  said  horse,  by 
the  expectation  of  a  loan  of  money;  and 
whether  the  purchase  of  the  horse  at  that 
price,  was  or  was  not,  an  inducement  to 
the  appellee  to  lend  the  five  hundred  dol- 
lars to  the  appellant,  at  legal  interest;  and 
that  the  cause  be  further  proceeded  in,  ac- 
cording to  the  principles  of  this  decree. 
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114   ^Lewis's  Adnninistrator  v.  Wyatt. 

December,  1828. 

Chnwety  Practice— liijanctlon«—Jadsiiieiit    In    TrM- 

P«M.— A  sheriff  levies  a  fieri  facias  upon  property 
in  possession  of  the  defendant  An  action  of  tres- 
pass Is  then  brought  afiralnst  the  sheriff,  by  the 
executors  of  the  defendant's  testator,  on  the 
?roTind,  that  the  leiral  title  to  the  property  Is  in 
tbem.  and  not  In  the  defendant,  as  they  held  the 
property  ander  the  will  of  their  testator,  and  had 
nerer  given  their  assent  to  the  legacy  to  the  de- 
fendant who  was  residuary  legatee  of  their  tes- 
utor.  The  Jnry  give  ylndictlve  damages  against 
the  sheriff.  In  such  case,  a  Court  of  Equity  will 
uiioln  the  Judgment  In  trespass.  If  It  appears  that 
the  executors  of  the  testator  had  only  a  legal  title, 

*See  generally,  monographic  note  on.  "Injunctions'* 
appended  to  Claytor  v.  Anthony,  15  Gratt.  618. 


without  any  beneficial  Interest  In  the  property, 
the  debts  and  legacies  of  their  testator  having 
been  all  paid.  It  would  be  against  conscience, 
that  the  debtor  should  pay  his  debt  and  at  the 
same  time  recover  damages  against  his  creditor, 
on  the  distinction,  that  he  held  only  the  beneficial 
Interest  and  not  the  legal  title,  to  the  property 
taken  in  execution. 

John  Ellis  and  Mary  his  wife,  having 
obtained  a  decree  in  Chancery  against  John 
Lewis,  executor  of  Warner  Lewis,  the 
younger,  and  others,  for  the  sum  of  7261. 
8s.  with  interest  at  the  rate  of  5  per  cent, 
on  6991.  3s.  7d.  from  the  1st  of  January, 
1801,  sued  out  a  writ  of  fieri  facias  to  en- 
force the  decree.  The  soid  execution  was 
put  into  the  hands  of  a  ccrrtain  Samuel  An- 
derson, deputy  of  Peter  Wyatt,  sheriff  of 
the  county  of  Gloucester.  The  said  An- 
derson levied  the  execution  upon  sundry 
slaves,  and  other  personal  property,  found 
at  Warner  Hall,  the  place  of  residence  of 
the  said  Warner  Lewis,  the  younger,  dur- 
ing his  life;  all  which  property  was  then 
in  the  possession  of  the  said  John  Lewis, 
his  executor.  The  property,  thus  taken, 
was  duly  advertised  according  to  law. 
When  the  day  of  sale  arrived,  and  the  said 
Anderson  was  about  to  sell  the  same,  he 
was  forbidden  to  do  so,  by  Philip  L. 
Grymes,  and  others,  surviving  executors  of 
Warner  Lewis,  the  elder,  deceased,  the  fa- 
ther of  the  said  Warner  Lewis,  the 
younger,  deceased.  The  executors  of  the 
elder  Warner  Lewi^  claimed  the  said  prop- 
erty, as  being  part  of  the  estate  of  their 
testator,  and  belonging  to  them,  as  execu- 
tors; they  never  having  divested  them- 
selves of  their  rights,  by  any  assent 
115  or  surrender  of  the  property.  *In 
consequence  of  this  interference,  the 
sale  was  stopped,  until  John  Ellis  executed 
a  bond  of  indemnification  to  Peter  Wyatt, 
the  high  sheriff.  The  said  Anderson  then 
proceeded  with  the  sale,  and  completed  it. 
Soon  after,  an  action  of  trespass  was  insti- 
tuted by  Philip  L.  Grymes,  and  others,  sur- 
viving executors  of  the  said  Warner  Lewis, 
the  elder,  against  Peter  Wyatt,  for  the 
seizure  and  sale  aforesaid;  and  a  verdict 
was  obtained  for  $5,000..  The  defendant 
then  moved  for  a  new  trial,  but  the  motion 
was  over-ruled,  and  judgment  rendered  for 
the  amount  of  the  verdict. 

Peter  Wyatt  and  John  Ellis,  filed  a  bill 
in  the  Chancery  Court  of  AVilliamsburg, 
praying  an  injunction  to  the  said  judgment, 
stating  the  foregoing  facts,  and  urging 
reasons  why  the  said  verdict  ought  not  to 
be  permitted  to  stand.  These  reasons,  are: 
1st.  That  the  suit  occupied  the  whole  day, 
and  until  a  late  hour  in  the  evening,  when 
the  jurors  became  impatient,  and  anxious 
about  their  horses,  which  were  tied  in  dif- 
ferent places  about  the  court-house:  that, 
under  this  influence,  thejr  determined  to 
render  a  verdict  for  anv  sum  that  might 
be  named,  and,  therefore,  agreed  to  the 
enormous  verdict  which  was  rendered. 
2d.  That,  Warner  Lewis,  the  younger,  was 
residuary  legatee  of  his  father,  and,  there- 
fore, entitled  to  this  property,  if  no  debts 
of  his  father  required  its  use.  In  that 
case,  the  executors  of  Warner  Lewis,  the 
elder,  would  only  have  the  legal  estate, 
while  Warner   Lewis,  the  younger,  would 
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be  entitled  to  the  usufructuary  interest. 
In  that  case,  it  would  be  the  duty  of  the 
executors  of  Warner  Lewis,  the  elder,  to 
deliver  up  to  Warner  Lewis,  the  younger, 
the  legal  as  well  as  the  equitable  interest 
in  the  property;  and  a  Court  of  Equity, 
considering  that  as  done  which  ought  to 
be  done,  will  treat  the  case  as  if  the  whole 
estate,  legal  and  equitable,  was  actually 
transferred  to  Warner  Lewis,  the  younger. 
To  prove  that  this  property  w^s  not  nec- 
essary to  pay  debts,  they  referred  to  the 
will  of  Warner  -Lewis,  the  elder,  by 
which   it   appears,   that   the   testator 

116  *had  provided  specific  funds  for  the 
payment  of  his  own  and  his  father's 

debts,  which  he  considered  more  than  suf- 
ficient to  discharge  them,  and  were  in  fact 
abundant  to  satisfy  every  claim  against  the 
said  Warner  Lewis,  the  elder.  To  prove 
this,  they  refer  to  the  report  of  the  com- 
missioner, in  the  suit  of  F.llis  and  wife  v. 
Grymes  and  others.  By  that  report,  it 
will  appear,  that  the  executors  of  Warner 
Lewis,  the  elder,  actually'  collected  from 
the  funds  set  apart  by  their  testator,  for 
the  payment  of  bis  debts,  the  sum  of 
7,9271.  2s.  10]^,  and  only  disbursed  of  that 
sum,  in  paying  these  debts,  the  sum  of 
5,744l.  15s.  S%;  leaving  a  balance  in  the 
hands  of  the  executors,  of  2,182l.  7s.  254. 
Warner  Lewis,  the  elder,  died  in  1782. 
This  report  was  made  in  1807,  fifteen  years 
after  his  executors  had  had  the  manage- 
ment of  his  estate.  Consequently,  it  is 
fair  to  infer,  that  when  this  report  was 
made  up,  there  were  no  remaining  debts 
of  the  testator  then  unpaid.  This  being 
the  case,  it  was  the  duty  of  the  executors 
to  have  given  up  these  subjects  absolutely 
to  the  legatee,  Warner  Lewis,  the  younger, 
or  to  John  Lewis,  his  exrcutor.  If  this  had 
been  done,  there  would  have  been  no  doubt 
of  the  right  of  the  complninant  Wyatt,  to 
levy  the  execution  in  his  hands,  upon  the 
estate  of  Warner  Lewis,  the  younger,  or 
his  executor.  This  view  of  the  subject  de- 
rives confirmation  from  the  circumstance, 
that  the  executors  are  shewn  to  have  as- 
sented to  the  legacy  given  by  Warner 
Lewis,  the  elder,  to  his  son  Warner,  on  the 
15th  of  February,  1792,  immediately  after 
the  death  of  Warner  Lewis,  the  elder,  and 
took  from  him  a  refunding  bond,  without 
any  surety.  This  property,  Warner  Lewis, 
the  younger,  retained  in  his  hands,  without 
any  control  of  the  executors,  until  the  4th 
day  of  October,  1797,  when,  having  become 
involved  himself,  a  pretended  bill  of  sale 
of  that  date,  conveying  the  property  to 
them  again,  was  executed  by  him.  This 
bill  of  sale  they  never  thought  it  worth 
while  to  record;  but,  permitted  Warner 
Lewis,  the  younger,  to  retain  the  property 
thereby    pretended    to    be    conveyed, 

117  as    *long   as    he   livf.d,   and   even   to 
convey   it   in   trust,   for  the   purpose 

of  securing  certain  debts  of  his  own,  and 
to  bequeath  it  by  his  w'll;  and,  after  his 
death,  they  suffered  John  I^ewis,  his  exec- 
utor, to  retain  possession  of  it,  never  pre- 
tending to  set  up  any  adversary  title  of 
theirs,  until  a  part  of  it  was  taken 
under  the  execution  before-mentioned. 
For  these  and  other  reasons,  the  complain- 


ants prayed,  that  Mann  Page,  the  sole  sur- 
viving executor  U  Warner  Lewis,  the 
elder,  deceased,  might  be  made  defendant; 
and  that  the  judgment  before-mentioned, 
for  $5,000,  might  be  perpetually  injoined, 
&c. 

Annexed  to  the  bill,  is  the  record  of 
the  action  of  trespass,  w^th  the  verdict  as 
above  stated,  and  the  bo!id  of  indemnifica- 
tion given  to  the  executors  of  Warner 
Lewis,  the  elder,  in  the  penalty  of  £10,000, 
in  consideration  of  the  saM  Warner  Lewis, 
the  younger,  being  permitted  to  hold  and 
possess  the  slaves,  furniture,  and  personal 
estate,  of  Warner  Lewis,  the  elder,  de- 
ceased. This  bond  is  dated  on  the  15th  of 
February,  1792,  and  is  without  any  surety. 

Also,  the  paper  termed  the  bil!  of  sale, 
dated  the  4th  of  October,  1797,  executed 
by  Warner  Lewis,  the  younger,  under  his 
seal,  witnessing,  that  the  said  property  is 
considered'  by  him  as  held  in  trust  for  the 
use,  and  liable  to  the  disposal  of  his  fa- 
ther's executors,  or  the  survivor  of  them, 
and  that  he  has  no  title,  interest  or  estate, 
in  the  said  property,  so  as  in  any  manner 
to  dispose  of  it,  without  the  license  or  as- 
sent of  the  said  executors.  "It  is  to  be 
understood,"  nevertheless,  that  this  instru- 
ment is  not  intended  to  invalidate,  or  alter 
the  validity  or  condition  of  the  above-men- 
tioned bond." 

The  report  of  the  commissioners,  men- 
tioned in  the  bill,  in  the  suit  of  Ellis  and 
wife  V.  Grymes  and  others. 

The  affidavits  of  six  of  the  jurymen  who 
tried  the  action  of  trespass,  supporting  the 
allegations  of  the  bill,  respecting  the  man- 
ner in  which  the  verdict  came  to  be  ren- 
dered. 

The     Chancellor     granted     the     injunc- 
tion, 
lis  *Mann    Page    answered    the    bill, 

and  stated,  that  ths  trial  at  law  was 
a  fair  one,  and  the  motion  for  a  new  trial 
over-ruled,  after  a  full  and  fair  argument 
at  the  bar,  and  a  mature  consideration  by 
the  Court;  that  the  defendant  appealed 
from  this  judgment,  but  the  appeals  were 
never  prosecuted;  that  on  the  motion  for 
R  new  trial,  the  defendant  did  not  bring 
forward  any  of  the  jurors  to  establish  the 
facts  stated  in  the  bill,  that  the  sale  was 
unfairly  conducted;  that  the  property 
seized  was  the  property  of  the  executors 
of  Warner  Lewis,  the  elder,  and  a  most 
atrocious  trespass  was  committed  in  tak- 
ing it:  that  the  jury  did  not  give  vindic- 
tive damages,  as  stated  in  the  bill,  but  for 
the  actual  value  of  the  property,  according 
to  the  fairest  estimate  they  could  make; 
that  it  is  true,  a  refunding  bond  was  taken 
by  Burwell  Starke,  one  of  the  executors 
of  Warner  Lewis,  the  elder,  without  secu- 
rity; but,  it  is  also  true,  that  Warner  Lewis, 
the  younger,  afterwards  surrendered  the 
said  property  to  Philip  L.  Grymes,  one  of 
the  executors  of  Warner  Lewis,  senr.,  and 
it  was  delivered  by  the  said  Grymes  to 
George  Catlett,  as  his  agent,  and  the  in- 
strument, called  in  the  bill  a  pretended  bill 
of  sale,  was  executed  by  the  said  Warner, 
the  younger,  on  the  actual  delivery  of  the 
property,  as  above  stated;  that  the  younger 
Warner  Lewis  explicitly  admitted  the  title 
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of  his  father's  executors,  by  a  deed  of 
trust  executed  by  him,  and  recorded  in  the 
General  Court;  that  he  Joes  not  believe 
the  statements  of  the  plaintiffs,  that  vast 
sums  remained  in  the  hands  of  the  execu- 
tors, to  pay  the  debts  of  their  testator;  and 
as  to  the  accounts  made  up  by  the  commis- 
sioner, they  were  ex  parte  as  to  himself, 
and  he  believes  them  to  be  so  as  to  the 
other  executors;  that  ElMs  was  not  igno- 
rant of  the  existence  of  the  bill  of  sale 
aforesaid,  as  the  defendant  had  shewn  it 
to  him,  and  he  read  it  some  days  before 
the  sale;  and  that  the  sale  was  forbidden 
by  the  defendant. 

The  suit  having  abated  by  the  death  of 
Mann  Page,  the  defendant;  it  was  revived 
against  John  Lewis,  administrator  de  bonis 

non  of  Warner  Lewis,  the  elder. 
119         ♦It   also  abated  ds  to  John   Ellis, 
by  his  death. 

The  cause  being  removed  to  the  Rich- 
mond Chancery  Court,  the  Chancellor  de- 
creed, that  the  injunction  should  be  made 
perpetual. 

The   defendant    appealed   to    this   Court. 

Nicholas    and    Leigh,   for   the    appellant. 

Wickham,  for  the  appellee. 

December  12.  JUDGE  BROOKE,  de- 
livered the  opinion  of  the  Court: 

The  Court  being  satisfied,  that  the  ben- 
eficial interest  in  the  property  on  which 
the  execution  was  levied,  was  in  Warner 
Lewis,  the  younger,  as  residuary  legatee, 
though  the  naked  legal  estate  may  have 
been  in  the  executors  of  Warner  Lewis, 
the  elder,  by  virtue  of  the  bill  of  sale,  as 
to  which,  after  the  judgment  at  law,  the 
Court  does  not  mean  to  decide;  and,  being 
also  satisfied  by  the  pleadings  and  proofs 
in  the  cause,  that  nothing  was  due  by  the 
estate  of  Warner  Lewis,  the  elder,  on  ac- 
count of  debts  or  legacies,  when  the  exe- 
cution was  levied;  and  that  the  damages 
found  by  the  jury  in  the  action  of  trespass, 
enured  to  the  benefit  of  Warner  Lewis,  the 
younger;  is  of  opinion,  that  it  would  be 
against  conscience  to  permit  the  debtor  to 
pay  his  debt,  and  at  the  same  time,  re- 
cover damages  against  his  creditor,  on  the 
distinction,  (as  to  which  there  was  some 
doubt,)  that  he  held  a  beneficial  interest 
only,  and  not  a  legal  title  in  the  property 
on  which  the  execution,  in  behalf  of  his 
creditor,  was  levied.  In  coming  to  this 
conclusion,  the  Court  deems  it  unnecessary 
to  decide  on  the  alledged  misbehaviour  of 
the  jury,  and  for  the  reasons  stated,  is  of 
opinion  to  affirm  the  decree.* 


120       *Evans  and  Wife,   &c.  v.  Kinrsberry 
and  Wife. 

December,   1828. 

Eqvitable  Conversion -Condition  —  Effect,  t  —  Where 

laod  is  not   converted   out  and  out.   and  at  all 

evencs.  into  personal  estate,  but  on  the  contrary. 

Its  conyerslon   depends  on  a  condition.  It  will  not 

,  be  considered  In  equity  as  personal  estate. 

"».♦— But,  when  a  valid  sale  is  made. 


*JUDOB  CABEtiL  absent  from  indisposition. 

^equitable  Conversion -What  Necessary  to.— To 
a)nTert  land  into  money,  the  direction  to  sell  mast 
he  absolute  and  unconditional.  The  will  or  other 
mstmrnent  must  contain  an  imperative  direction 
to  sell  the  real  estate,  in  order  to  convert  it  into 
ffloney.  If  the  power  to  sell  requires  for  its  execu- 
tion the  request  or  consent  of  the  parties  Interested, 


and  not  till  then,  the  surplus  proceeds  of  sale 
(after  paylnff  the  debts  charsred  upon  the  estate,) 
would  be  personal  property,  belouffiuff  to  the 
person  then  entitled  to  redeem,  and  transmissible 


to  his  personal  representative. 
lusbandand   Wife— Conveyance  by  n 

Passes.— A  conveyance  by  a  husband  will  pass  the 


entire  interest  of  his  wife,  entitled  to  a  life  estate 
in  lands,  in  the  event  of  his  surviviuff.  but.  if  she 
survives  him,  It  passes  only  an  interest  durinff 
his  life. 
Specific  Performance— Where  Purchaser  Cannot  Get 
All  Contracted  for.f— Where  a  purchaser  cannot 
ffet  a  title  to  all  he  contracted  for.  If  he  can  get 
the  substantial  Inducement  to  the  contract,  he 
may  Insist  upon  takiuflr,  or  he  may  be  compelled 
to  accept,  a  title  to  so  much  as  the  other  party  can 
give  a  ffood  title  to,  with  a  reasonable  compensa- 
tion for  what  the  party  cannot  effectually  convey. 

This  was  an  appeal  from  the  Court  of 
Chancery  at  Lynchburg. 

In  the  year  1813,  John  W.  Bradley  was 
the  owner  in  fee  simple,  of  a  tract  of  land, 
subject  to  a  life-estate  in  one  moiety 
thereof,  to  which  his  mother,  Mary  Evans, 
was  entitled.  On  the  28th  of  April,  and 
8th  of  May,  1813,  he  conveyed  this  land 
to  James  Martin  and  Joseph  Slaughter, 
jointly,  by  two  several  deeds  of  trust,  to 
secure  the  payment  of  two  debts,  due  to 
Charles  Clay,  with  authority  to  the  trus- 
tees, or  either  of  them,  to  sell,  for  that  pur- 
pose, at  auction,  for  cash;  and  with  a 
provision,  that  they  should  pay  over  the 
surplus  money,  if  any,  "to  the  said  John 
W.  Bradley,  his  heirs,  executors,  or  admin- 
istrators, or  to  his  written  order." 

After  the  execution  of  these  deeds,  and 
before  any  sale  under  them,  John  W.  Brad- 
ley died  intestate,  leaving  Mary  Elizabeth 
Bradley,  an  infant  child,  his  only  heir, 
and  leaving  a  widow,  Nancy  M.  Bradley, 
the  mother  of  his  infant  daughter. 
Walter  Dunnington  became  his  adminis- 
trator. 
:21  ♦After     the     death     of     John     W. 

Bradley,  James  Martin,  one  of  the 
trustees,  advertised  a  sale  for  cash,  under 
these  deeds,  to  take  place  on  the  9th  of 
June,  1814.  At  the  foot  of  the  advertise- 
ment, is  a  note,  signed  by  Walter  Dunning- 
ton, the  administrator,  saying  that,  by 
iigreement  with  Clay,  the  creditor,  the  sale 
would  be  for  one  half  cash,  the  balance  on 
a  credit;  and  that  he  was  authorised  to 
say,    there    would    be    no    difficulty   in   the 


there  is  no  conversion,  unless  such  request  is  made 
or  consent  sriven.  Meade  v.  Campbell,  2  Va.  Dec.  fl72, 
citing  principal  case  as  authority. 

See  further,  on  this  subject,  monosrraphic  note  on 
"Conversion  and  Reconversion"  appended  to 
Vausrhan  v.  Jones.  28  GratL  444. 

tHusband  end  Wife— Conveyence  by  Husbend.— See 
monofirraphic  fio^*  on  "Husband  and  Wife"  appended 
to  nieland  v.  Watson.  10  GratL  1B9. 

S5peclflc  Performance— Where  Purchaser  Cannot 
Qet  All  Contracted  for— The  doctrine  has  beenlonsr 
and  firmly  settled  by  the  authorities  in  Enerland, 
that  where  a  vendor  contracts  to  sell  a  larsrer  inter- 
est in  real  estate  than  he  has  a  title  to,  a  court  of 
equity  will  compel  him,  at  the  suit  of  his  vendee,  to 
convey  to  the  latter  such  an  estate  or  interest  as  the 
former  may  have  in  the  premises  contracted  to  be 
sold.  And  this  doctrine  has  been  fully  recog^nized 
in  this  country  and  especially  by  the  court  of  ap- 
peals of  VlrfiTlnla.  Cady  v.  Gale,  6  W.  Va.  566,  cltluff 
principal  case  as  authority. 

And,  if  the  purchaser  can  sret  substantially  what 
he  contracted  for.  the  aerreement  will  firenerally  be 
enforced  at  the  suit  of  the  vendor.  (Italics  ours.) 
Creig^h  V.  BoffGTS.  19  W.  Va.  252,  cl tin  fir  principal  case. 

See  principal  case  also  cited  in  Clarke  v.  Reins.  12 
Gratt  109.  114. 

See  generally,  monog-raphic  note  on  "Specific  Per- 
formance" appended  to  Hanna  v.  Wilson,  8  Gratt. 
243. 
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purchaser's  getting  a  complete  title  to  the 
land,  from  those  interested. 

Mary  Evan*;,  the  mother  of  John  W. 
Bradley,  who  had  the  life-estate  in  a 
moiety  of  this  land,  was  a  married  woman, 
and  with  her  husband,  William  Evans,  ex- 
ecuted a  power  of  attorney  to  the  aforesaid 
Walter  Dunnington,  dated  the  4th  June, 
1814;  reciting  the  contemplated  sale,  and 
their  willingness  to  have  their  interest  in 
the  land  sold  at  the  same  time,  "provided, 
half  of  the  money  or  bonds,  arising  from 
such  sale,  is  received  by  us,  from  the  pur- 
chasers;" authorising  their  attorney  to 
dispose  of  their  interest  in  the  land  for 
them,  and  agreeing  to  make  proper  deeds. 

The  whole  land  was  accordingly  sold, 
by  the  trustee,  to  James  C.  Moorman,  for 
a  sum  per  acre,  which  amounted  to  up- 
wards of  $8,500,  one  half  to  be  paid  in  cash, 
the  other  half  at  Christmas  next  ensuing 
the  sale.  Moorman  paid  the  debts  of  the 
creditor,  Charles  Clay,  amounting  to 
$2,719,  but  paid  no  more  of  the  purchase 
money. 

Shortly  after  the  sale,  the  land  was  sur- 
veyed, in  the  presence,  and  with  the  appro- 
bation of  tht  purchaser,  Moorman;  and 
the  quantity  being  ascertained,  a  deed  was 
made  by  the  trustee,  Martin,  dated  the 
30th  June,  1814,  conveying  the  whole  land 
to  Moorman;  but,  it  does  not  appear  that 
this  deed  was  ever  recorded,  or  delivered 
to  Moorman,  or  accepted  by  him. 

Evans  and  wife  also  executed  a  deed, 
dated  the  9th  November,  1814,  purporting 
to  convey  their  interest  in  the  land  to 
Moorman;  and  there  is  a  commission  for 
her  privy  examination,  and  a  certifi- 
122  cate  of  the  magistrates  annexed  *to 
this  deed.  This  certificate  is  imper- 
fect; and,  among  other  imperfections,  it 
omits  to  state  that  the  wife  was  privily 
examined. 

This  deed  was  refused  by  Moorman,  he 
having  become  dissatisfied  with  his  pur- 
chase, and  unwilling  to  carry  it  into  exe- 
cution. 

Nancy  M.  Bradley,  the  widow  of  John 
W.  Bradley,  who  had  not  relinquished  her 
dower  in  her  husband's  life-time,  also  exe- 
cuted a  deed  to  Moorman,  dated  the  11th 
of  August,  1814,  irregularly  proved  and 
certified,  from  North  Carolina,  not  re- 
corded in  this  State,  and  not  accepted  by 
Moorman. 

Moorman  was  acquainted  with  the  state 
of  the  title  at  the  time  of  his  purchase,  and 
he  shortly  after  expressed  himself  well 
pleased  with  the  purchase,  and  offered  to 
sell  the  land  to  one  or  two  persons.  It 
does  not  appear,  that  he  took  possession 
of  it,  till  after  this  suit  was  brought,  and 
then  only  by  renting  it,  while  the  suit  was 
pending. 

In  February,  1815,  the  original  bill  was 
filed,  in  which  Martin,  the  trustee,  William 
Evans  and  his  wife,  Nancy  M.  Bradley,  the 
widow,  Mary  Elizabeth  Bradley,  the  infant 
heir,  by  her  mother,  the  said  Nancy,  her 
next  friend,  and  Walter  Dunnington,  the 
administrator,  are  plaintiffs;  and  James  C. 
Moorman  is  the  defendant. 

The  bill  alledges  the  facts  above  set 
forth;   alledges,  that  Evans  and  wife,  and 


the  other  plaintiffs,  are  still  willing  to  rat- 
ify the  sale;  that  Moorman  has  taken  pos- 
session of  the  land,  and  accepted  the  deed 
from  the  trustee,  and  prays  a  specific  exe- 
cution of  the  contract. 

Moorman  admits  the  purchase,  but  de- 
nies that  he  has  taken  possession,  or  ac- 
cepted any  of  the  deeds,  and  assigns  as  the 
reason  for  not  carrying  the  contract  into 
execution,  the  want  of  obligation,  on  the 
part  of  Mrs.  Evans,  to  comply  on  her  part, 
and  the  delay  of  her  husband  and  herself 
to  make  the  deeds  after  repeated  applica- 
tion, so  that  his  views  in  the  purchase  had 
been  disappointed,  and  he  had  lost  the  op- 
portunity of  making  an  advanta- 
123  geous  sale;  *prays,  that  he  may  be 
placed  in  the  shoes  of  the  creditor, 
whose  debt  he  has  discharged,  and  that  the 
land  may  be  resold,  to  refund  him  the 
money  and  interest. 

At  the  May  term,  1816,  the  plaintiffs  had 
leave  to  amend  their  bill,  and  make  new 
parties;  whereupon,  an  amended  bill  was 
filed  by  Walter  Dunnington,  the  adminis- 
trator, alledging  that  unless  the  surplus 
proceeds  of  the  sale,  be  considered  as  as- 
sets in  his  hands,  the  personal  assets  will 
be  insufficient  to  pay  both  simple  contracts 
and  specialties,  praying  that  the  assets  may 
be  marshaled,  and  making  the  heirs  of  John 
W.  Bradley,  defendants. 

When  this  amended  bill  was  filed,  Mary 
Elizabeth  Bradley  had  died,  at  about  three 
years  of  age,  and  her  mother  Nancy  was 
then  married  to  Kingsberry.  The  heirs  of 
Mary  Elizabeth,  on  the  part  of  her  father, 
were  her  grandmother  Mrs.  Evans,  one  of 
the  plaintiffs  in  the  original  bill,  and  her 
father's  sisters,  Mrs.  Dunnington,  the  wife 
of  the  administrator,  Mrs.  Brown,  the  wife 
of  Lewis  Brown,  and  Ophelia  Bradley,  an 
infant. 

These  matters  are  not  mentioned  in  the 
amended  bill;  but  it  is  answered,  by  Evans 
and  wife,  Dunnington  and  wife,  Brown  and 
wife,  Ophelia  Bradley  by  her  guardian  ad 
litem,    and    by  and    Nancy    M. 

his  wife,  who  say,  they  know  nothing  of 
the  matters  set  forth  in  the  amended  bill, 
and  that  they  are  willing  that  what  is 
right  should  be  done. 

Brown  and  wife  also  file  a  separate  an- 
swer, stating,  Mrs.  Brown  and  her  sisters 
to  be  the  heirs  of  John  W.  Bradley,  since 
the  death  of  Mary  Elizabeth  Bradley. 

The  depositions  of  Nicholas  Harrison, 
Christopher  Fowler,  and  Robert  C.  Scott, 
prove  nothing  material,  except  that  Moor- 
man was  pleased  with  his  purchase,  was 
present  at  the  survey,  aided  in  fixing  the 
corners  and  lines,  and  offered  the  land  for 
sale. 

On  the  15th  May,  1817,  the  cause  came 
on  for  hearing;  when  the  other  parties,  ac- 
ceding to  the  prayer  in  Moorman's  answer, 
and  consenting  to  absolve  him  from 
his  purchase,  *and  have  a  re-sale  of 
the  land:  a  re-sale  w^as  accordingly 
directed,  a  provision  made  for  reimbursing 
Moorman  his  advance  to  the  creditor,  and 
an  account  of  rents  and  profits  directed. 
\t  the  same  time,  a  memorandum  is  en- 
tered of  record;  which  was  intended  to 
provide,  that  the  assent  given  by  the  par- 
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ties  to  that  decree,  should,  in  no  manner, 
affect  their  respective  rights  to  the  surplus 
of  the  purchase  money. 

The  land  was  re-sold  under  the  decree, 
an  account  of  rents  and  profits  taken,  and 
Moorman  reimbursed  his  advance. 

At  the  October  term,  1817,  the  plaintiffs 
had  again  leave  to  amend  their  bill;  and  in 
pursuance  of  that  leave  Ktngsberry  and 
wife  filed  a  supplemental  bill,  praying  a 
ratification  of  the  sale  to  Moorman,  and 
claiming  the  surplus  proceeds  of  the  sale, 
as  personal  property,  which,  belonging  to 
Mary  Elizabeth  at  her  death,  passed  to 
her  mother,  Mrs.  Kingsberry;  or,  if  that 
could  not  be  gfranted,  then  dower,  or 
money  in  lieu  thereof.  To  this  bill,  all  the 
other  parties  to  the  suit  are  made  defend- 
ants. 

Evans  and  wife,  in  answer  to  this  bill, 
insist,  that  the  sale  to  Moorman  is  not 
valid,  because  not  made  pursuant  to  the 
trust  deed,  and  because,  Mary  Evans,  be- 
ing a  married  woman,  was  not  bound  by 
her  assent  thereto.  They  insist,  that  the 
condition  on  which  that  was  given,  has  not 
been  complied  with,  and  they  now  retract 
it:  that  the  deed  made  by  them,  was  insuf- 
ficient to  bind  a  married  woman,  originally, 
and  was  never  accepted,  and  they  now  re- 
tract it.  They  refuse  any  longer  to 
prosecute  the  original  bill,  for  specific  per- 
formance, or  to  do  any  thing  else  to  ratify 
the  sale,  and  claim  one  fourth  of  the 
equity  of  redemption  in  the  land,  as  the 
inheritance  of  Mrs.  Evans,  the  paternal 
grandmother  of  the  infant  Mary  Elizabeth. 

The  answer  of  Dunnington  and  wife, 
Brown  and  wife,  and  Ophelia  Bradley,  re- 
fers to  the  answer  of  Evans  and  wife,  ob- 
jects to  the  ratification  of  the  sale  to 
Moorman,  and  claims  the  inheritance  from 
Mary  Elizabeth  as  her  paternal  heirs. 
125  *Moorman's  answer  refers  to  his 
former  answer. 

Issue  is  taken  upon  these  answers,  and 
an  agreement  of  parties  filed,  whereby  it 
is  provided,  that  the  pleadings  upon  this 
supplemental  bill  are  to  be  regarded  as 
having  been  filed  at  the  commencement  of 
May  term,  1817,  before  any  decree  was 
pronounced  in  the  cause,  and  that  the  as- 
sent, yielded  to  that  decree,  should  in  no 
manner  whatever,  affect  the  rights  of  the 
several  representatives  of  Mary  Elizabeth 
Bradley,  as  to  the  distribution  of  the  sur- 
plus money.  This  agreement  also  ascer- 
tains the  facts  as  above  set  forth,  as  to  the 
death  of  Mary  Elizabeth,  the  marriage  of 
her  mother,  and  the  relationship  to  her  of 
Mrs.  Evans,  Mrs.  Dunnington,  l^s. 
Brown,  and  Ophelia  Bradley. 

At  May  term,  1818,  the  right  of  Evans 
and  wife,  to  a  moiety  of  the  rents,  and 
their  right  for  the  life  of  Mrs.  Evans  to 
a  moiety  of  the  purchase  money,  not  being 
contested,  a  decree,  by  consent,  is  made, 
directing  payment  thereof,  on  the  proper 
condition. 

At  the  October  term,  1818,  these  causes 
^'cre  heard  together,  by  consent,  and  the 
Court  deciding,  that  by  the  terms  of  the 
deeds  of  trust  referred  to  by  the  bill  in  the 
first  suit,  the  overplus  of  the  money,  after 
payment  of  the  debt,  interest  and  expenses 


secured  by  the  said  deeds,  ought  to  be 
considered  as  personal  estate,  directed  ac- 
counts, &c.  accordingly. 

At  the  May  term,  1821,  Ophelia  Bradley 
having  intermarried  with  Robert  Venable, 
he  is  made  a  party  to  the  suits,  and  on  the 
motion  of  Evans  and  wife,  Dunnington 
and  wife,  Brown  and  wife,  and  Venable 
and  wife,  an  appeal  is  allowed  them  from 
so  much  of  the  decree  of  October,  1818,  as 
determines,  that  the  surplus  money  is 
personal  estate,  and  goes  to  the  personal 
representative  of  Mary  Elizabeth  Bradley. 

Johnson,  for  the  appellant. 

The    question    is,    whether   the    paternal 

or     maternal     kindred     are     entitled     to 

the      proceeds     of     the      sale;      or, 

126  *in  other  words,  whether  the  prop- 
erty is  to  be  considered  as  real  or 

personal  estate.  The  Chancellor  has  de- 
cided, that  it  is  to  descend  as  personal  es- 
tate. 

It  is  certain,  that  the  grantor  and  his 
heirs  held  the  equity  of  redemption;  and 
the  only  question  is,  whether  the  sale  to 
Moorman  was  valid?  This  question  has 
a  two-fold  aspect:  1.  As  it  relates  to 
Moorman.  2.  As  it  relates  to  the  other 
parties  to  the  supplemental  bill. 

1.  There  was  no  written  agreement, 
which  is  necessary  by  the  statute  of  frauds. 
If  it  should  be  said,  that  there  was  part 
performance,  the  answer  is,  that  there  is 
no  evidence  of  such  a  possession,  except 
pendente  lite;  and  it  cannot  be  supposed, 
that  he  would  take  possession  under  the 
deed,  at  the  very  moment  that  he  was 
contesting  its  validity. 

It  is  now  admitted,  that  a  sale  at  auction 
is  within  the  statute  of  frauds.  It  is  true, 
the  statute  is  not  pleaded;  but  it  is  not 
necessary  in  this  case.  Although  great 
diversity  of  opinion  has  existed  among  the 
English  Chancellors,  on  this  subject,  it  is 
now  the  settled  doctrine,  that  if  a  contract 
is  admitted,  and  the  statute  pleaded,  the 
defendant  is  entitled  to  its  benefit.  It 
would  follow,  then,  that  if  the  statute  is 
not  pleaded,  the  defendant  is  entitled  to 
its  benefit;  because,  it  is  a  general  law  of 
the  land,  of  which  Courts  take  notice,  of 
course.  Although  Moorman  does  not 
plead  the  statute  expressly,  yet  he  states 
generally,  that  he  ought  not  to  be  com- 
pelled to  execute  the  agreement,  and  that 
is  sufficient. 

Moorman  not  being  bound  to  comply 
with  the  bargain,  the  other  parties  were 
equally  free. 

The  sale  and  conveyance  were  made  by 
only  one  trustee;  but  both  were  necessary 
to  join  in  executing  a  trust  confided  to 
both. 

The  authority  in  the  trust  deed  was  de- 
parted from,  in  selling  upon  credit  and  not 
for  cash.  It  is  vain  to  s^y,  that  this  mode 
of  sale  was  more  beneficial.  The  deed 
must  give  the  rule. 

127  *2.  As  to  the  other  parties  to  the 
supplemental  bill,  the  decree  is  er- 
roneous. Mrs.  Evans,  being  a  married 
woman,  could  not  be  bound  by  her  assent, 
without  a  privy  examination,  which  was 
not  obtained  in  this  case.  She  therefore, 
had  a  right  to  retract,  and  did  retract,  the 
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assent  which  she  had  informally  given;  and 
without  her  assent  there  could  be  no  de- 
cree for  a  sale. 

Payment  of  purchase  money  is  not  such 
a  part  performance  as  a  Court  of  Equity 
will  enforce.  Sugd.  86,  91;  Newl.  on  Cont. 
187;  Clinan  v.  Cooke,  1  Schoal.  &  Lefr.  40. 

It  may  be  said,  that  our  statute  of  frauds 
differs  from  the  English  statute,  in  not 
containing  a  distinct  provision  as  to  goods, 
by  which  it  is  declared,  that  sales  of  goods 
shall  be  binding,  if  earnest  money  is  paid; 
and  from  which  alone  it  is  inferred,  that 
in  England,  the  sale  of  real  estate  is  not 
bound  by  the  payment  of  part  of  the  pur- 
chase money.  In  this  country,  however, 
it  may  be  said,  the  omission  of  such  a 
clause  destrovs  the  implication,  that  pay- 
ment of  purchase  money  does  not  bind  an 
agreement  with  respect  to  real  estate. 

To  this,  it  may  be  answered,  that  our 
statute,  as  far  as  it  goes,  being  borrowed 
from  the  English  statute,  ought  to  re- 
ceive the  same  construction,  where  the 
provisions  are  similar.  But,  the  true  rea- 
son is,  that  the  payment  of  purchase 
money  does  not  place  a  man  in  such  a 
situation,  that  he  cannot  obtain  compensa- 
tion. Butcher  v.  Butcher,  9  Ves.  jun.  382; 
lackson  v.  Cutright,  5  Munf.  309,  (Judge 
Carr's  opinion;)  Sugd.  92;  Buckmaster  v. 
Philips,  7  Ves.  jun.  341. 

S.  Taylor,  for  the  appellee. 

The  first  objection  to  this  contract  is, 
that  it  is  not  in  writing,  and,  there- 
fore,   a   specific    execution    could    not    be 

decreed. 
128  *To    this    objection,    two    answers 

may  be  given:  1.  The  defendant  ad- 
mits the  contract  by  his  answer,  as  charged 
in  the  bill,  and  neither  pleads  nor  relies 
upon  the  act  against  frauds  and  perjuries. 
The  admission  stands  in  the  place  of  a 
written  contract.  "If  a  defendant  does  not 
*ay  any  thing  about  the  act  -n  his  answer, 
he  must  be  taken  to  renounce  the  benefit  of 
Jt."  Cooth  V.  Jackson,  6  Ves  39;  Croyston 
V.  Banes,  Prec.  Cha.  208;  Symondson  v. 
Banes,  Prec.  Cha.  208;  Symondson  v. 
Tweed,  Prec.  Cha.  374;  Whitchurch  v. 
Bevis,  2  Bro.  C.  C.  566-7.  The  plaintiffs 
do  not  admit  the  answer  throughout,  by 
resorting  to  it  for  evidence,  but  the  matter 
alledged  in  the  answer,  in  evidence,  must 
be  proved. 

2.  The  contract  in  this  case  was  in  part 
performed,  and,  therefore,  it  is  not  within 
the  act.  A  substantial  part  of  the  purchase 
money  was  paid,  viz:  $2,719.23,  out  of 
$8,538.94.  That  this  will  take  a  case  out 
of  the  statute,  is  maintained  by  the  cases 
of  Main  v.  Milbourne,  4  Ves.  721,  and  La- 
con  v.  Mertins,  3  Atk.  1.  The  depositions 
of  Fowler  and  Scott,  prove,  that  Moorman 
attended  the  survey,  assisted  in  putting  up 
corner  stones;  and  the  last  witness  proves, 
that  Moorman  was  in  possession.  Harri- 
son proves,  that  Moorman  offered  the  land 
for  sale.  The  commissioner's  report 
proves,  that  Moorman  rented  out  the  es- 
tate for  three  years.  Fixing  up  corner 
stones,  and  taking  possession  of  the  es- 
tate, could  only  have  been  done  with  a 
view  to  the  performance  of  the  agreement, 
and  take  the  case  out  of  the  act.    Sugd.  83. 


The  next  objection  's,  that  the  plaintiffs 
did  not  comply  with  the  contract,  and  were 
not  bound  to  comply. 

Answer.  If  a  feme  covert,  by  her  agree- 
ment, induces  a  purchaser  to  part  with  his 
money,  equity  will  compel  her  to  perform 
her  agreement.  The  power  of  attorney, 
and  deed  of  Mary  Evans,  bound  htr  in 
equity  to  convey;  even  if  the  certificate  of 
privy  examination  be  defective.  So,  if  a 
wife  agrees  to  join  her  husband  in  a  sur- 
render and  fine,  and  she  dies,  equity  will 
enforce  the  agreement.  Bridg.  Index,  title 
Baron  and  Feme,  cases  212,  217,  218, 
219. 

129  ♦It  is  next  objected,  that  only  one 
of   the   trustees    sold   and    conveyed, 

which  is  not  an  effectual  legal  conveyance. 

The  answer  to  this  is,  that  the  deed  au- 
thorises either  trustee  to  sell  and  convey. 
The  legal  title  was  jointly  and  severally 
in  the  trustees,  and  not  jointly  merely. 

It  is  said,  that  the  trustee  did  not  pursue 
the  power  vested  in  him  by  the  deed,  in 
selling  on  a  credit,  and  not  for  cash,  as 
required  by  the  deed.  But,  the  purchaser, 
with  his  eyes  open,  incurred  the  risque,  if 
there  was  any,  of  an  objection  from  the 
infant  heir  of  the  grantor.  The  sale  on  a 
credit  was  for  the  advantage  of  the  infant, 
and,  therefore,  there  was  no  ground  for 
apprehending  an  objection.  Indeed,  she 
could  not  object;  for,  while  she  might  have 
redeemed  the  estate,  before  a  sale,  the 
deeds  provided  that  the  trustee,  in  the 
event  of  a  sale,  should  sell  the  estates  out 
and  out.  The  claim  of  the  heir,  in  the 
event  of  a  sale,  was  on  the  surplus  pro- 
ceeds after  paying  the  debts,  and  not  on 
the  land. 

But,  if  the  trust  was  improperly  exe- 
cuted, it  might  subject  the  trustee  to  the 
heir,  but  not  the  purchaser. 

It  has  been  said,  that  if  Moorman  could 
not  compel  a  specific  execution  against 
the  plaintiffs,  they  could  not  compel  a  spe- 
cific execution  against  him.  But,  there  is 
no  reason  for  this  sort  of  mutuality.  If 
the  vendor  can  make  a  title  at  the  time  of 
the  decree,  the  purchaser  will  be  compelled 
to  complete  the  purchase. 

December  15.  JUDGE  GREEN,  deliv- 
ered the  following  opinion;  in  which  the 
other  Judges  concurred:* 

The  deeds  of  trust  of  the  28th  of  April, 
and  8th  of  May,  1813,  did  not  convert  the 
lands  thereby  conveyed,  into  personal  es- 
tate, in  the  contemplation  of  a  Court  of 
Equity,  since  they  did  not  provide  that  the 
lands  should  be  converted  out  and  out. 
and    at    all    events    into    money;   on 

130  *the    contrary,    the    sale    was   to   be 
made  only  on  the  request  of  C.  Clay, 

or  of  J.  W.  Bradley;  and,  until  a  sale  was 
actually  made,  J.  W.  Bradley,  or  his  heirs 
at  law.  might  have  redeemed  the  land,  upon 
the  payment  of  the  debts  secured  by  the 
deeds.  Whensoever  a  valid  sale  should  be 
made,  and  not  until  then,  the  surplus  pro- 
ceeds of  sale,  after  paying  the  debts,  would 
be  personal  property,  belonging  to  the 
person  then  entitled  to  redeem,  and  trans- 
missible to  the  personal  representatives  of 
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the  person  so  entitled;  and  this,  whether 
the  contract  of  sale  had  been  perfected  be- 
fore the  death  of  the  party  entitled  to  the 
surplus,  by  conveyance  or  not.  For,  in 
such  case,  a  Court  of  Equity  would  con- 
sider that  as  done,  which  ought  to  have 
been  done.  Whether  the  heirs  of  Mary  E. 
Bradley  were  entitled  to  the  equity  of  re- 
demption in  the  land  upon  her  death,  or 
her  personal  representative  was  entitled 
to  the  surplus  proceeds  of  the  sale  made 
to  Moorman,  depends  upon  the  question, 
whether,  at  the  time  when  the  cause  was 
first  heard,  that  contract  could  have  been 
enforced  against  Moorman,  at  the  instance 
of  that  personal  representative  and  the 
trustees,  or  against  the  other  parties  to 
the  contract,  at  the  instance  of  Moorman. 
At  that  time,  (as  the  agreement  of  the 
parties  requires  the  case  to  be  considered,) 
Evans  and  wife  had  retracted,  by  their  an- 
swer, their  assent  originally  given  to  the 
contract.  If  Moorman  was,  in  other  re- 
spects, bound  to  execute  the  contract,  he 
could  not  be  bound  to  do  so,  unless  the 
parties  insisting  upon  the  performance  had 
been  able,  at  the  hearing  of  the  cause,  to 
give  to  or  procure  for  him,  such  a  title  as 
he  contracted  for.  The  title  of  Evans  and 
wife  could  not  be  procured,  unless  they 
were  already  bound  by  the  deed  which  they 
had  executed,  and  which  Moorman  had  re- 
fused to  accept,  or  unless  their  title  would 
have  passed  by  that  deed,  if  the  Court  had 
compelled  Moorman  then  to  accept  it;  or, 
unless  the  Court  could  have  compelled 
Evans  and  wife  to  execute  a  new  convey- 
ance, or  to   deliver   that  already   executed 

to  him.  No  title  passed  by  the  deed, 
131      as  it  never  was  *delivered.     By  the 

refusal  of  Moorman  to  accept  it,  the 
deed  lost  its  force  as  a  deed;  and  a  subse- 
quent delivery,  by  order  of  the  Court, 
without  the  assent  of  Evans  and  wife, 
would  have  given  it  no  validity.  119  b. 
The  Court  might  have  compelled  Evans 
to  execute  the  contract  by  conveying  his 
interest,  either  at  the  instance  of  Moor- 
man, or  of  the  trustee  and  personal  repre- 
sentative of  M.  E.  Bradley.  But,  the 
contract  could  not  be  enforced  against 
Mrs.  Evans,  but  with  her  assent.  A  con- 
veyance by  Evans  would  have  passed  the 
entire  interest  of  his  wife,  in  the  event  of 
his  surviving;  but,  if  she  survived  him, 
only  an  interest  during  his  life.  And,  in 
that  case,  she  would  have  been  entitled  to 
an  estate  for  her  life  in  a  moiety  of  the 
land.  When  a  purchaser  cannot  get  a  title 
to  all  he  contracted  for,  if  he  can  get  the 
substantial  inducement  to  the  contract,  he 
may  insist  upon  taking,  or  he  may  be 
bound  to  accept,  the  title  for  so  much  as 
the  other  party  can  give  a  good  title  for, 
with  a  reasonable  compensation  for  so 
much  as  the  party  cannot  make  a  title  to; 
or,  in  case  the  title  is  defective  in  a  small 
matter,  perhaps  a  purchaser  might  be  com- 
pelled to  accept  the  title,  with  an  indem- 
nity against  the  defect  of  title.  But,  the 
contingency  of  Mrs.  Evans  surviving  her 
husband,  and,  in  that  event,  becoming  enti- 
tled to  a  moiety  of  the  land  for  her  life, 
was  such  a  defect  as  could  not  be  compen- 
sated, since  there  was  no  rule  by  which  its 


value  could  be  estimated;  nor,  was  it  such 
a  defect  as  the  Court  ought  to  have  com- 
pelled the  purchaser  to  accept  an  indem- 
nity against.  The  contract  could  not, 
therefore,  be  enforced  by  any  of  the  other 
parties  against  Mrs.  Evans,  and  was  conse- 
quently null,  and  the  equity  of  redemption 
descended,  on  the  death  of  M.  E.  Bradley, 
upon  her  heirs  at  law,  subject  to  Mrs. 
Kingsberry's  right  of  dower.  The  decree 
should  be,  therefore,  reversed,  and  the 
cause  remanded,  to  be  proceeded  in  ac- 
cordingly. 
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Conveyance  of  Realty— Werrenty— Eviction— Meuure 
of  DauMffee.*- Where  a  freehold  estate  has  been 
conveyed  with  warranty,  and  the  warrantee  after- 
wards evicted,  the  proper  measure  of  damages  Is 
the  valae  of  the  land  at  the  time  of  the  warranty, 
and  not  at  the  time  of  the  eviction. 

Real  Warranty— Action  of  Covenant t—Qnaere.  Will 
an  action  of  covenant  lie  on  a  mere  real  war- 
ranty? 


*Sale  of  Land— Warranty— Eviction  of  PurchaMr— 
Measore  of  Damages.- It  is  settled  law  of  this  state 
that  where  there  Is  a  sale  of  land  with  covenant  of 
general  warranty,  and  the  purchaser  is  evicted  by 
a  third  person  holdinfir  a  paramount  title,  the  meas- 
ure of  damag-es  to  which  the  purchaser  is  entitled, 
where  the  vendor  sold  in  good  faith  and  without 
fraud,  is  the  purchase  money  paid  for  the  land  with 
Interest  thereon  from  the  date  of  the  actual  evic- 
tion. Butcher  v.  Peterson,  20  W.  Va.  454,  citing- 
principal  case. 

If  a  covenant  of  warranty  Is  broken  In  Virginia 
or  West  Virginia,  the  measure  of  damages,  where 
the  land  Is  entirely  lost  to  the  vendee.  Is  the  pur- 
chase money  with  interest  from  the  date  of  the 
actual  eviction,  the  cost  incurred  in  defending  the 
title  and  such  damages  as  the  vendee  may  have 
paid  or  may  be  shown  to  be  clearly  liable  to  pay  the 
person  who  evicted  him.  But.  If  the  actual  value  of 
the  land  at  the  time  of  the  sale  be  proven  to  be 
greater  than  the  purchase  money  with  interest,  etc., 
perhaps  this  actual  value  might  be  recovered  in 
lieu  of  the  usual  measure  of  recovery.  Morelaod  v. 
Metz.  U  W.  Va.  187.  citing  principal  case. 

In  Threlkeld  v.  Pltzhugh.  2  Leigh  451,  the  ques- 
Uon  as  to  the  proper  measure  of  damages  to  be 
recovered  by  the  purchaser  of  real  estate  for  a 
breach  of  warranty,  again  came  up  for  decision. 
JUDOB  Carb  considered  the  question  an  open  one. 
saying  that  though  the  question  was  before  the 
court  in  the  principal  case,  and  elaborately  argued 
by  the  Judges,  yet  the  court  consisted  of  three 
members  only  and  one  of  these  dissented,  thus 
leaving  the  law  on  the  subject  unsettled.  Judge. 
Gbebn  said  he  had  reconsidered  the  question 
and  his  opinion  remained  the  same  as  that  ex- 
pressed In  Stout  V.  Jackson,  (See  2  Leigh  465.  407.) 
JUDGB  CoALTBB  Said  his  vlews  on  the  subject  were 
fully  stated  in  the  principal  case,  and  while  he  dis- 
agreed with  all  the  rest  of  the  court  on  the  subjects 
his  opinion  remained  unchanged.  (See  2  Leigh 
407.)  JuDGB  Brookb  refers  with  approval  to  hl» 
opinion  In  the  principal  case,  though  be  says  that  he 
did  not  think  the  precise  question  arose  in  the 
principal  case. 

In  this  case  (Threlkeld  v.  Fltzhugh),  the  rule  was 
laid  down  that  the  purchaser  of  land,  upon  eviction. 
Is  only  entitled  to  the  purchase  price  paid,  with 
Interest  from  the  date  of  eviction,  and  costs.  In 
Click  V.  Green.  77  Va.  886.  It  Is  said  that  this  Is  the 
definite  fixed  rule  In  Virginia,  and  toa  well  estab- 
lished to  admit  of  doubt. 

In  Todd  V.  Baylor.  4  Leigh  609,  Judgb  Cabb.  citing 
principal  case,  said  that,  after  great  deliberation, 
the  recovery  of  the  vendee  of  land  against  the 
vendor,  upon  eviction  had  been  fixed  at  the  purchase 
money  with  interest. 

To  the  same  effect,  the  principal  case  Is  cited  In 
Thompson  v.  Guthrie.  9  Leigh  106. 

See  further,  foot-note  to  Lowther  v.  Com.  1  Hen.  & 
M.  202;  foot-note  to  Humphreys  v.  McClenachan,  1 
Munf.  499;  foot-note  to  Jackson  v.  Turner.  5  Leigh  119: 
monographic  note  on  "Covenants"  appended  to  Todd 
V,  SunJmers,  2  Gratt.  167. 

tReol  Warranty— Action  of  Covenant.— In  Tabb  v. 
Bin  ford.  4  Leigh  143,  Judge  Carr  said  he  had  con- 
sulted the  books  as  to  the  remedies  on  real  war- 
ranty and  he  found  that  he  was  entirely  correct  In 
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5alc  of  Land— Warnmty—Bvlctlon— Recovery— Im- 
provemeats.— The  parchaser  in  such  case  only  re- 
cover rents  and  profits  of  the  vendor,  and  not  the 
valae  of  any  improvements  he  may  have  put  upon 
the  land. 

Same— 5aiBe—5aine— Same— Standard  of  Value4— The 
best  standard  of  value  is.  in  general,  the  price 
agreed  upon  at  the  time  of  the  sale. 

Same— Same  —  Same— Same.  $— These  rules  apply 
equally  to  executed  and  executory  contracu. 
Quaere. 

This  was  an  action  of  covenant  brought 
in  the  Superior  Court  of  Law  for  Harri- 
son County,  by  John  G.  Jackson  against 
Joseph  Stout.  The  declaration  states,  that 
on  the  22d  day  of  September,  1809,  the  said 
Joseph,  by  his  certain  deed  in  writing, 
sealed  with  his  seal,  and  here  in  Court  pro- 
duced, and  executed  at  Harrison  aforesaid, 
did  grant,  bargain,  sell,  and  convey  to  the 
said  John,  his  heirs  and  assigns  forever,  a 
tract  of  land  in  the  county  of  Muskingum, 
and  State  of  Ohio,  &c.,  containing  four 
hundred  acres,  more  or  less;  and  the  said 
Joseph  did  covenant  and  bind  himself  to 
the  said  John,  that  he  would  forever  war- 
rant and  defend  the  said  land  and  appur- 
tenances to  the  said  John,  against  all 
persons  and  all  claims  whatsoever,  and 
that  he  had  full  power  and  authority  to 
convey  the  same,  clear  of  incumbrances,  to 
the  said  John:  that,  after  the  conveyance 
aforesaid,  one  Clark  Hollenback,  by  the 
decree  of  the  Supreme  Court  of  Ohio  for 
Muskingum  county,  pronounced  on  the 
4th  day  of  October,  1813,  recovered  the 
same  tract  of  land,  with  costs  of  suit,  from 
the  said  John,  in  consequence  of  incum- 
brance upon  the  same  land,  created  by 
the  illegal  conduct  of  the  said  Joseph  or 
William  Martin,  prior  to  the  conveyance 
by  the  said  Joseph  to  the  said  John,  and 
in  consequence  of  a  sale  made  of  the  same 
land  to  the  said  Clark,  prior  to  the  said 
conveyance.  And  the  plaintiff  assigns  as 
breaches  of  the  covenant  aforesaid,  that 
the  said  land,  at  the  time  of  the  exe- 
133  cution  of  the  ♦deed  aforesaid,  was 
not  clear  of  incumbrances,  and  the 
said  Joseph  had  not  full  power  to  convey 
the  same  to  the  said  John,  and  that  he  hath 
not  warranted  and  defended  the  said  land 
to  the  said  John. 

The  tract  of  land  in  question  was  con- 
veyed by  William  Martin  to  Joseph  Stout, 
by  deed  dated  the  22d  day  of  September, 
1809. 

The  deed  from  Stout  to  Jackson,  is  dated 
the  same  day  and  year,  and  contains  the 
following    clause   of    warranty,   on     which 


what  he  said  concerninflrthe  subject  in  Stout  v.  Jack- 
9on  and  Threlkelds  v.  FlUhusrh,  8  Leifirh  451.  See 
principal  case  also  cited  in  Tabb  v.  Blnford.  4  Leierh 

See  further,  on  this  subject  monoerraphic  note  on 
'Covenant.  The  Action  of"  appended  to  Lee  v. 
Cocke.  1  Wash.  306. 

$S«Ie  of  Lend— Warranty —Bvlction  —  Recovery  — 
Standard  of  Value.— See  principle  cited  as  a  leadinsr 
case  on  this  subject  in  Wilson  v.  Spencer,  11  Leifirh 
277. 

SSame— Same-Same— Sane-Bxecutory  Contracts. 
—In  all  cases  of  executory  contracts,  the  compensa- 
tion in  cases  of  failure,  when  the  property  has  in 
the  meantime  increased  in  value,  should  be  the 
same  as  In  case  of  executed  contract  with  warranty 
and  an  eviction :  for  the  real  loss  to  the  purchaser 
Is  the  same.  Thompson  v.  Guthrie.  9  Leiffh  107.  quot- 
ing" from  JtTDGE  Grbkn'b  opinion  in  the  principal 
case. 

To  the  same  effect,  the  principal  case  is  cited  In 
Stewart  v.  Pennls,  100  Va.  61B,  42  S.  E.  Rep.  668. 


this  action  was  founded;  "and  the  said  Jo- 
seph Stout,  for  himself,  his  heirs,  &c.  doth 
hereby  covenant  to  and  with  the  said  John 
G.  Jackson,  that  he  the  said  Joseph  Stout, 
his  heirs,  &c.,  shkll  do  and  will  warrant 
and  forevei-  defend,  the  above  described 
tract  or  parcel  of  land,  with  its  appurte- 
nances, to  the  said  John  G.  Jackson,  his 
heirs  and  assigns,  against  all  persons  and 
all  claims  whatsoever,  and  that  he  hath 
full  power  and  authority  to  convey  the 
same,  clear  of  incumbrances,  to  the  said 
John   G.   Jackson,   his   heirs   and   assigns." 

The  defendant  having  craved  oyer  of  the 
writings  in  the  declaration  mentioned, 
pleaded;  1st,  that  he  had.  not  broken  his 
covenants;  and  2d,  that  he  had  well  and 
^ruly  performed  all  and  singular  the  cove- 
lants  on  his  part  to  be  perfotmed.  The 
•plaintiff  repli-d  generally,  and  issue  was 
ioined. 

At  the  trial,  the  jury  found  a  special 
verdict  in  these  words:  "We,  the  jury, 
^nd,  that  the  defendant  hath  not  kept  his  I 
covenants  made  with  the  plaintiff.  Wc  ' 
further  find  that  the  defendant  hath  broken 
his  covenants,  and  that  one  Clark  Hollen- 
back did  recover  the  same  land  of  the 
plaintiff,  by  the  decree  of  the  Supreme 
Court  of  Ohio,  upon  an  action  prosecuted 
therein  by  said  Hollenback  against  the 
plaintiff  and  the  defendant,  and  one  Wil-  • 
liam  Martin,  in  consequence  of  a  superior 
equitable  title  subsisting  at  and  prior  to 
the  conveyance  by  the  defendant  to  the 
plaintiff;  by  which  decree,  the  plaintiff 
was  decreed  to  convey  to  the  said  Clark 
Hollenback  the  legal  title  of  said  land. 
We  further  find,  that  the  deed  in 
134  the  declaration  mentioned.  *was 
made  in  Virginia,  and  at  the  time 
thereof  the  defendant  was  not  in  posses- 
sion, but  the  land  in  the  deed  mentioned, 
was,  at  the  time  of  said  deed  and  covenant, 
in  the  actual  possession  of  a  tenant  hold- 
ing under  Clark  Hollenback,  the  person  in 
the  declaration  mentioned,  and  the  said 
Hollenback  then  claimed  under  a  title  ad- 
verse to  the  claim  of  the  defendant.  Wc 
further  find,  that  the  plaintiff  had  no  pos- 
session under  said  deed  until  some  time  in 
October  in  the  year  1809.  wh^n  the  plaintiff 
procured  possession  of  the  said  land  by  an 
agreement  with  one  Aaron  Claypole,  who 
then  held  possession  under  said  Hollen- 
back, but  abandoned  his  lease  from  said 
Hollenback,  and  by  consent  of  said  Jackson 
and  said  Claypole.became  the  under-tenant 
of  said  plaintiff;  and  that  the  plaintiff  con- 
tinued in  possession,  until  he  was  evicted 
thereafter  by  the  decree  of  the  Supreme 
Court  of  Ohio,  in  consequence  of  a  supe- 
rior title  subsisting  at  the  time  of  the  con- 
veyance to  him  by  the  defendant.  We  also 
find  for  the  plaintiff,  in  damages,  $2,937.50, 
with  interest  from  the  4th  day  of  October, 
1813,  if  the  jury  ought  to  find  damages  to 
the  value  of  the  land  and  improvements,  at 
the  time  of  the  eviction  in  the  declaration 
mentioned.  We  also  find  for  the  plaintiff. 
$800  damages,  with  interest  from  the  22d 
day  of  September,  1809,  if  the  jury  ought 
to  find  no  more  than  the  price  paid  by  the 
plaintiff  to  the  defendant  for  said  land, 
with  interest." 
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The  following  facts  were  agreed  between 
the  parties,  and,  by  their  consent,  made  a 
part  of  the  case  submitted  to  the  Court, 
together  with  the  special  verdict: 

"It  is  agreed,  that  the  possession  of  Hol- 
lenback,  found  by  the  jury,  was  acquired 
as  follows:  Aaron  Clay  pole,  the  tenant 
therein  mentioned,  purchased  the  land  of 
Ilollenback  in  1805,  after  he  bought  of 
Stout,  and  took  possession  thereof,  and 
held  under  him:  that  he  afterwards  gave 
up  his  possession  to  Martin,  (who  held  the 
legal  title,)  without  the  knowledge  or  con- 
sent of  Hollenback.  The  land  was  con- 
veyed  by    Martin   to   Stout,   and   by 

135  Stout,  *the  defendant,  to  the  plain- 
tiff. Upon  the  application  of  Hol- 
lenback, and  without  the  knowledge  of 
Martin.  Claypole  gave  possession  to  Hol- 
lenback, and  then  leased  of  him,  and  con- 
tinued on  the  land,  and  lived  there  on  the 
day  of  conveyance  to  the  plaintiff/' 

The  Court  gave  judgment,  that  the  plain- 
tiff recover  against  the  defendant,  the  sum 
of  $2,937.50,  with  interest  thereon  from  the 
4th  day  of  October,  1814,  damages  by  the 
jurors,  in  their  verdict  assessed,  and  his 
costs.  &c. 

Stout,  the  defendant,  obtained  a  super- 
sedeas. 

The  case  was  argued  by  Wickham,  for 
the  appellant,  and  Leigh,  for  the  appellee; 
but,  the  full  discussion  by  the  Court,  ren- 
ders a  report  of  the  argfuments  at  the  bar 
unnecessary. 

December  15.  The  Judges  delivered 
their  opinions.* 

JUDGE  GREEN.  This  case  presents 
the  question,  what  is  the  measure  of  com- 
pensation in  the  case  of  a  warranty  of  a 
freehold  estate,  and  an  eviction  of  the  war- 
rantee? This,  as  far  as  I  am  informed,  is 
the  first  instance  in  which  that  question, 
in  an  action  of  covenant,  has  been  pre- 
sented to  the  Supreme  Judicial  Tribunal 
in  Virginia,  for  adjudication.  It  is  a  ques- 
tion of  great  importance,  and  entitled  to 
a  most  careful  consideration.  Although  it 
has  never  been  the  subject  of  direct  adjudi- 
cation, yet,  in  several  cases,  Judges,  whose 
<^pinions  are  entitled  to  great  weight,  have 
incidentally  given  their  opinions  upon  it. 
The  first  of  these  cases,  is  that  of  Mills  v. 
Bell,  3  Call,  322.  In  that  case,  by  a  con- 
tract between  Bell  and  Mills,  in  February, 
1778,  the  former  agreed  to  sell  to  the  lat- 
ter, two  tracts  of  land,  which  he  agreed 
skould  contain  300  acres,  and  for  which 
he  was  to  make  Mills  a  sufficient  title  the 
next  November.  Mills  was  to  pay  for  the 
land,  £500;  one  hundred  down,  sixty 

136  *pounds    the    next    November,    and 
sixty    pounds    every    year    following, 

until  the  whole  was  paid.  The  £100  was 
paid  down,  and  £60  the  next  November, 
and  €60  in  November,  1779;  after  which. 
nothing  more  was  paid,  nor  was  any  con- 
veyance made.  Bell  had  purchased  these 
two  tracts  of  land  of  different  persons. 
^pr  one  of  90  acres,  he  had  procured  a 
title:  for  the  other  of  210  acres,  he  had  not 
procured  a  title,  and  the  vendor,  in  an 
action  of  ejectment,  evicted  Mills,  after  the 
before-mentioned     payments     were     made; 


*JtrDGE  Cabkll.  absent  from  Indisposition. 


how  long,  does  not  appear.  The  defect  of 
the  title  was  known  to  the  parties  in  1781; 
but  how  long  before,  does  not  appear. , 
The  payments,  which  were  punctually 
made,  exceeded  the  price  of  the  90  acres; 
and  Mills  sued  Bell  in  Chancery,  for  a  title 
to  the  90  acres,  and  compensation  for 
the  loss  of  the  210  acres.  The  opinion  of 
the  Court  was  delivered  by  Pendleton, 
President.  After  ascertaining  that  Mills 
was  entitled  to  compensation  for  the  loss  • 
of  the  210  acres  of  land,  the  opinion  pro- 
ceeds: "The  first  point  which  presents 
itself  to  the  consideration  of  the  Court,  is, 
by  what  ratio  the  compensation  to  be  made 
to  Mills,  for  the  land  evicted,  is  to  be 
ascertained?  Whether  the  value  of  them, 
at  the  time  of  eviction,  or  at  the  time  the 
purchase  was  made?  The  former  would 
be  the  rule,  if  a  conveyance  had  been  made 
with  warranty;  since  the  purchaser  is  en- 
titled, on  the  covenant,  to  the  increased 
value  of  the  estate,  as  well  as  for  any  im- 
provements he  may  have  made  on  it.  But 
when,  as  in  this  case,  the  contract  is  exec- 
utory, a  Court  of  Equity  will  adjust  it 
upon  principles  of  equity,  according  to  the 
circumstances.  And,  since  Mills  appears 
to  have  been  faulty  in  his  payments,  which, 
if  regularly  made,  might  have  prevented 
the  loss,  it  ought  to  be  adjusted  by  pro- 
portioning the  loss  to  the  value  of  the 
whole  purchase  money  for  the  whole  land." 
The  Court  proceeded  to  decree,  that  "the 
compensation  should  be  adjusted  accord- 
ing to  the  value  of  the  land  at  the  time  of 
the    agreement,    of    which     there    was     no 

evidence,    except    the    consideration 
137      agreed     to    be     paid;"     which     *was 

adopted,  and  Bell  decreed  to  convey 
the  90  acres,  and  re-pay  the  money  re- 
ceived beyond  the  price  of  that  part  of  the 
land.  There  was  evidence  in  the  cause  that 
the  value  of  the  land  bad,  between  the 
time  of  the  agreement  and  the  hearing  of 
the  cause,  increased  more  than  six  fold. 
The  next  case,  in  which  this  question 
appears  to  be  alluded  to,  is  that  of  Nelson 
V.  Matthews,  2  Hen.  &  Munf.  177.  There, 
the  purchaser  got  the  very  land  contracted 
for,  and  was  not  evicted  from  any  part. 
Btit,  there  was  a  deficiency  in  quantity,  for 
which  he  claimed  a  discount  from  the  pur- 
chase money.  He  was  relieved  to  the  ex- 
tent of  the  deficiency,  according  to  the 
average  value  of  the  land,  at  the  time  of 
the  sale,  as  ascertained  by  the  report  of 
commissioners.  A  part  of  the  land  had 
been  conveyed  by  the  vendor,  with  general 
warranty:  the  residue  by  another,  from 
whom  Matthews  had  purchased;  but 
whether  with  warranty  or  not,  does  not 
appear.  Judge  Tucker,  in  delivering  his 
opinion,  in  this  case,  says:  "If,  indeed, 
there  had  been  the  full  quantity  of  land 
in  each  tract,  and  Nelson  had  been  evicted 
of  a  part  by  a  title  superior  to  that  of 
Matthews,  the  proper  estimate  of  his  dam- 
ages would  have  been  according  to  the 
actual  value  of  the  land  recovered;  for, 
then  it  might  have  been  precisely  known." 
And,  again:  "Whereas,  if  the  money  had 
been  paid,  and  the  purchaser  had  been 
evicted  by  a  superior  title,  I  should  have 
thought     the    value     ought    to     have    been 
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fixed,  as  it  might  have  been,  at  the  time  of 
eviction." 
,  This  subject  was  again  adverted  to,  in 
Humphreys  v.  M'CIanachan,  1  Munf.  493. 
In  that  case,  M'CIanachan  sold  to  Hum- 
phreys, two  land  warrants,  which  had  been 
located;  to  a  part  of  which,  another  had  a 
title,  not  known  to  the  vendor.  The  pur- 
chaser filed  his  bill,  claiming  a  deduction 
from  the  purchase  money  on  that  account, 
which  was  allowed  according  to  the  value 
ascertained  by  the  price  given;  the  real 
value  not  appearing  to  be  different  from 
that    agreed    upon.     Judge    Tucker,    there 

remarks:  "the  point  most  strongly 
138       contested      in      this      Court,      *was, 

whether  Humphreys  was  entitled  to 
compensation  for  the  deficiency  (the  equi- 
table title  to  which  was,  at  the  time  of  the 
contract  in  Rhodes,)  according  to  the  aver- 
age price  of  the  whole,  or,  according  to 
the  specific  value  of  the  land,  when  Rhodes 
acquired  his  legal  title  thereto.  The  price 
of  lands  must,  in  all  cases,  between  the 
purchaser  and  seller,  be  considered  as  the 
just  value  thereof,  at  the  time  of  the  con- 
tract, &c."  "If  the  contract  be  executory 
on  both  sides,  the  party  who  hath  not  yet 
fulfilled  his  own  engagements,  comes  with 
an  ill  grace  before  a  Court  of  Equity,  to 
demand  ample  compensation,  or  more 
properly  speaking,  vindictive  damages, 
against  the  other  party  for  any  deficiency 
or  failure  on  his  part."  And,  Judge  Roane 
referred  to  the  rule  laid  down  in  Mills 
V.  Bell,  in  the  case  of  a  general  warranty 
and  eviction,  for  the  purpose  of  shewing, 
that  the  case  of  Nelson  v  Matthews  did 
not  conflict  with  that  rule,  and  with  seem- 
ing approbation. 

It  may  be  remarked,  that  the  rule  thus 
stated  to  exist,  has  no  sort  of  influence  in 
the  decision  of  those  cases;  and,  of  course, 
that  question  was  not,  in  any  of  those 
cases,  necessarily  considered,  and  probably 
not  considered  at  all,  but  taken  for 
granted.  Yet,  it  might  be  supposed  that 
those  Judges,  particularly  Mr.  Pendleton, 
who  was  familiar  with  the  practice  of  the 
General  Court,  long  before  the  Revolution, 
spoke  from  their  knowledge  of  some  set- 
tled practice  in  the  old  General  Court,  upon 
that  subject.  Such  a  rule  could  only  have 
grown  up  in  actions  of  covenant  upon  real 
warranties,  certainly  not  in  actions  of  war- 
rantia  chartae,  or  voucher,  since  the  law 
as  to  those  remedies  was  clearly  and  uni- 
formly settled  to  be  otherwise.  At  the 
time,  however,  when  this  dictum  was 
thrown  out  in  the  case  of  Mills  v.  Bell,  it 
could  not  be  known  to  any  of  the  Judges, 
that  any  action  of  covenant,  on  a  real  war- 
ranty, had  ever  been  brought  in  the  old 
General  Court.  For,  in  +he  case  of  Dan- 
iels V.  Cook,  1   Wash.  300,  in  1794,  (which 

was  an  action  of  covenant,  upon  a 
1?.9       warranty  by  *deed  ior  a  negro,  made 

in  1779,  brought  against  the  execu- 
tor of  the  warrantor,  and,  at  the  time  of 
the  warranty,  slaves  were,  to  some  pur- 
poses, real  property,)  it  was  contended, 
that  the  warranty  was  real,  and  descended 
upon  the  heir  of  the  warrantor,  and  no  ac- 
tion would  lie  against  his  executor.  The 
Court    declared,    that,    as    to    the    subject 


under  consideration,  slaves  were  personal 
estate;  and  Pendleton,  President,  in  deliv- 
ering the  opinion  of  the  Court,  said:  "with- 
out enquiring,  whether  an  executor  is 
bound  by  such  a  covenant  in  a  conveyance 
of  real  estate,  in  which  he  is  not  named, 
(which  the  Court  forbear,  it  being  hinted 
at  the  bar  that  there  is  another  case  in 
Court,  where  that  is  to  be  a  question,)  it 
is  admitted,  and  clear,  that,  in  personal 
contracts,  if  the  testator  be  bound,  the  ex- 
ecutor is  also  bound,  though  not  named." 
If,  at  this  time,  actions  of  covenant,  or 
real  warranties,  had  been  familiar,  or  if, 
in  any  one  case,  such  an  action  had  been 
maintained,  it  would  have  excited  great 
attention,  and  the  Court  would  probably 
not  have  forborne  that  question;  for,  in  all 
cases  where  an  action  of  covenant  will  lie 
againsr  the  testator,  it  would  lie,  of  course, 
against  his  executor. 

The  Judges  who  have  announced  the 
rule,  that,  upon  a  warranty,  the  measure 
of  damages  is  the  value  at  the  time  of  the 
eviction,  seem  to  have  considered,  without 
exammation,  that  a  harsh  rule  of  that  sort 
existed  at  law,  to  be  moderated  accordinjr 
to  reason  and  justice,  whensoever  a  Court 
of  Equity  could  reach  the  case  Indeed, 
Judge  Tucker,  in  Humphreys  v.  M'CIana- 
chan, whilst  he  admits  the  rule,  as  he 
had  stated  it  to  be  in  Nelson  v.  Matthews, 
expressly  declares,  that  such  damages  are 
vindictive.  Accordingly,  in  every  case  in 
this  Court,  in  which  the  purchaser,  whether 
he  had  a  deed  with  warranty,  or  not,  has 
claimed  a  compensation  'or  lands  lost  by 
eviction,  or  for  a  deficiency  in  quantity,  he 
has  been  compensated  according  to  the 
value  at  the  time  of  the  contract;  and  the 
Court,  under  the  conviction  that  justice, 
in  no  case,  required  a  greater  compensa- 
tion, has,  to  avoid  the  force  of 
140  the  *supposed  rule  of  law,  seized 
upon  circumstances,  which  otherwise 
would  be  entitled  to  no  weight.  As  in  the 
case  of  Mills  v.  Bell,  the  Court  affirm,  that 
the  purchaser  was  faulty  in  his  payments: 
and  profess  to  found  their  judgment  on 
that  circumstance,  when  in  fact  he  had 
punctually  paid  more  than  he  could  have 
been  compelled  to  pay,  either  at  law  or 
in  equity,  and  the  excess  was  refunded  to 
him.  He  did  not  stipulate,  nor  was  he 
bound  by  any  principle  of  equity  to  pay, 
the  subsequent  instalments,  to  enable  the 
vendor  to  complete  the  title.  The  vendor 
was  bound  by  his  contract  to  make  him^a 
perfect  title,  before  the  instalments,  which 
he  refused  or  failed  to  pay,  became  due: 
and  if,  without  making  such  title,  he  could 
have  obtained  judgments  at  law  for  the 
subsequent  instalments,  a  Court  of  Equity, 
according  to  the  settled  course  of  this 
Court,  would  have  restrained  him  from  en- 
forcing the  payment,  until  the  title  wafi 
made  according  to  the  contract.  The  loss 
to  the  purchaser  by  the  eviction,  was  pre- 
cisely the  same,  in  consequence  of  the  fail- 
ure to  make  a  good  title,  according  to  his 
covenant,  as  it  would  have  been  if  he  had 
made  a  deed  with  warranty;  and  the  cir- 
cumstance that  the  contract  was  executory, 
was  a  reason  why  the  increased  value 
should  have  been  given  in  that  case,  rather 
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ihan  in  a  case  of  warranty  made  by  one, 
bona  fide  believing  that  he  had  a  perfect 
title;  for,  in  the  latter  case,  the  estate  may 
be  lost,  without  the  default  of  the  war- 
rantor; but,  in  that  case,  the  vendor  was 
in  default,  in  not  paying  the  purchase 
money  to  the  person  of  whom  he  pur- 
chased, by  which  he  would  have  been  en- 
abled to  secure  the  title.  And,  in  all  cases 
of  executory  contracts,  the  compensation, 
in  case  of  failure,  when  the  property  sold 
has  in  the  mean  time  increased  in  value, 
should  be  the  same  as  in  case  of  an  exe- 
cuted contract,  with  warranty,  and  an  evic- 
tion; for,  the  real  loss  to  the  purchaser  is 
the  same,  unless  he  has  made  improve- 
ments at  his  own  expense,  a  circumstance 
which  will  be  hereafter  considered.  And 
so  in  the  many  cases  in  this  Court, 

141  besides  those  which  have  been  ♦cited, 
in  which  the  Court  has  given  a  com- 
pensation for  a  deficiency,  according  to  the 
price  given,  or  the  value  at  the  time  of  the 
purchase,  it  seems  to  me,  that  the  loss  by 
deficiency  (if  the  lands  had  increased  in 
value.)  was  precisely  the  same  as  it  would 
have  been,  if  the  whole  quantity  of  land 
had  been  conveyed,  and  the  purchaser  had 
been  evicted  from  so  much  as  the  defi- 
ciency amounted  to,  by  title  paramount; 
his  loss  being,  in  both  cases,  of  so  much  of 
his  purchase  money,  and  of  a  good  bargain. 

If  I  had  not  been  informed  by  one  of 
the  Judges  who  sat  in  th"  case,  that  Cren- 
shaw V.  Smith,  5  Munf.  415,  was  wrongly 
reported,  I  should  have  considered  that 
case  as  entitled  to  weight,  as  an  authority 
in  point,  to  shew,  that  upon  a  warranty 
and  eviction,  the  value  at  the  time  of  the 
purchase  was  the  measure  of  compensa- 
tion. It  is,  however,  at  all  events,  another 
case  to  shew,  that  when  the  question  of 
compensation  is  referred  to  a  Court  of 
Equity,  that  rule  will  be  adopted.  The 
land,  for  which  compensation  was  there 
sought,  was  sold;  it  had  increased,  and  was 
increasing  in  value,  at  the  time  of  eviction, 
and  the  value  at  the  time  of  the  sale  was 
allowed. 

If  there  be  no  such  rule  at  law  as  al- 
ledged  in  Mills  v.  Bell,  and  we  were  now 
at  liberty  to  adopt  a  rule  according  to  the 
very  right  of  the  case,  it  cannot  be 
doubted,  that  the  rule  ought  to  be  the 
same,  both  at  law  and  in  equity.  There  is 
no  such  rule  at  law,  established  by  author- 
itative decisions  in  point.  No  such  com- 
pensation is  known  to  have  been  given  at 
any  time  in  Virginia,  with  the  sanction  of 
the  Supreme  Judicial  Tribunal;  nor  in 
England,  in  any  case.  Indeed,  there  is  no 
case  in  England,  where  any  personal  rem- 
edy has  been  allowed  upon  a  mere  real 
warranty.  The  declaration  of  Chief  Jus- 
tice Parsons,  of  Massachusetts,  that  an  ac- 
tion of  covenant  would  lie  in  such  case, 
tor  which  he  cites  two  cases  from  Brown- 
low's  Reports,  seems  to  be  a  mistake;  for, 
in  both  those  cases,  the  actions  were 
founded  on  express  covenants  to  save  the 
lessee  harinless,  &c.     Nor  do  I  per- 

142  ceive    any    thing    in    those     *cases, 
which  can  justify  such  an  inference. 

On  the  contrary,  the  common  law  and  all 


its  analogies  forbid  the  recovery,  in  such 
case,  of  more  than  the  value  of  the  land  at 
the  time  of  making  the  warranty. 

To  ascertain  this,  we  must  enquire,  what 
was  the  real  import,  at  comnlon  law,  of  a 
contract  to  warrant  upon  a  conveyance  of 
a  freehold  estate;  the  measure  and  mode 
of  compensation,  when  the  warrantor 
failed  in  the  performance  of  his  contract,, 
and  the  reasons  upon  which  such  measure 
was  adopted.  Warrant  was  a  technical 
term,  having  its  own  peculiar  signification, 
and  without  the  use  of  which,  the  contract, 
imported  by  that  term,  could  not  be  cre- 
ated, unless  in  cases  in  which  the  law  im- 
plied the  contract.  Co.  Litt.  384,  a.  The 
import  of  the  word,  when  applied  to  free- 
hold estates,  was  "that  the  warrantor 
would,  upon  voucher,  or  by  judgment  in 
a  writ  of  warrantia  chartae,  yield  other 
lands  and  tenements  to  the  value  of  those 
that  shall  be  evicted  by  a  former  title." 
Ibid.  36.5,  a,  and  366,  a.  The  contract  to 
warrant  had  the  same  effect  in  all  re- 
spects, as  if  the  party  had  contracted  in 
the  terms  of  this  definition,  if  such  a  con- 
tract were  allowed,  and  the  specific  execu- 
tion of  it  could  be  enforced.  Co.  Litt.  366, 
a;  Ibid.  389,  a.  Such  a  contract  was  not 
permitted  in  relation  to  any  interest,  other 
than  freehold,  because  no  other  interest 
could  be  claimed  in  a  real  action;  and 
voucher  lay  in  none  but  real  actions,  ex- 
cept in  cases  of  wardship.  Co.  Litt.  101,  b. 
The  writ  of  warrantia  chartae  also  lay 
only  for  a  tenant  of  the  freehold,  and  was 
only  used  when  voucher  did  not  lie,  be- 
must  have  that  of  a  personal  covenant,  or 
because  he  was  impleaded  in  an  action  in 
which  it  was  the  policy  of  the  law  to  pro- 
hibit delay,  and  therefore  forbid  the 
voucher;  and  it  lay  in  such  cases,  only  be- 
cause the  voucher  did  not  lie.  Vin.  Abr. 
tit.  Warr.  Char.  D.  It  was  then  supple- 
mentary to,  and  in  lieu  of,  voucher.  If  the 
word  warrant  was  applied  to  chattel  in- 
terests or  personal  property,  it  operated 
as  a  personal  covenant  for  the  title,  not 
because  such  was  its  strict  technical 
143  meaning,  *but  because,  although  im- 
properly used,  (as  it  could  not  have 
its  technical  eflFect,  and  the  parties  in- 
tended that  it  should  have  some  effect,)  it 
must  have  that  of  a  personal  covenant,  or 
none.  This  recovery  in  value,  could  only 
be  had  upon  voucher  or  warrantia  chartae, 
its  substitute,  and  only  in  lands  or  tene- 
ments; and  if  the  warrantor  had  no  lands 
or  tenements  at  the  time  of  his  entering 
into  warranty,  Cthat  is,  appearing  on  the 
voucher,  and  taking  upon  himself  to  war- 
rant by  defending  the  suit.)  or,  at  the  time 
of  suing  out  the  writ  of  v;arrantia  chartae; 
or,  if  the  tenant  failed  to  vouch,  or  to  sue 
out  his  warrantia  chartae  before  he  was 
evicted,  he  was  wholly  without  remedy 
upon  his  warranty.  Bac.  Abr.  tit.  War- 
ranty. M.;  a  proof,  that  it  had  in  no  case 
the  effect  of  a  personal  covenant.  There 
is,  however,  one  case  mentioned  in  Coke 
Littleton,  103,  b,  in  which  the  warrantor 
mic^ht  be  personally  responsible  in  some 
form.  But,  if  he  was,  it  was  on  account 
of  his  wrong  in  voluntarily  defeating  the 
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effect  of  his  warranty,  by  alienating  the 
lands  which  he  had  specially  bound  to 
warranty. 

In  enforcing  the  covenant  of  warranty, 
the  law  was  thoroughly  settled,  that  the 
recovery  should  be  of  lands  and  tenements 
of  the  value  of  the  lands  warranted  at  the 
time  of  the  warranty  made,  without  regard 
to  the  increased  value  at  the  time  of  evic- 
tion, by  the  discovery  of  mines,  buildings 
or  other  improvements,  or  by  any  acci- 
dental accessions,  as  in  the  case  of  the 
warranty  of  a  wardship,  and  a  new  inher- 
itance afterwards  falling  to  the  ward.  Vin. 
Abr.  tit.  Voucher,  T.  6,  passim.  And  this 
benefit  the  warrantor  had  in  all  cases,  un- 
less he  lost  it  by  omitting  to  aver  in  his 
pleadings,  that  it  was,  when  warranted,  of 
less  value  than  at  the  time  of  pleading; 
which  was,  (if  he  could  have  pleaded  it 
and  failed  to  do  so,)  an  admission,  that 
the  value  remained  the  same  as  at  the  time 
of  the  warranty.  But,  if  he  could  not  have 
pleaded  the  fact,  the  judgment  was  accord- 
ing to  the  value  at  the  time  of  the  war- 
ranty; as,  if  the  voucher  demands 
144  the  lien  and  demurs  upon  the  *cause 
shewn,  and  it  is  adjudged  against 
him.  Vin.  Abr.  tit.  Voucher,  U.  6;  or,  if 
the  land  becomes  of  greater  value  after 
entering  into  warranty;  in  both  cases,  the 
judgment  was  for  the  value  at  the  time  of 
the  warranty  made,  because  he  was  in  no 
default,  since  he  could  not  put  the  fact  in 
issue.  And  so  favorable  was  the  law  to 
this  measure  of  compensation,  that  *'if  the 
vouchee  enters  into  warranty,  and  takes 
by  protestation  the  value  of  the  land,"  (at 
the  time  of  the  warranty  made,)  "the  pro- 
testation shall  serve  him  for  the"  (real) 
"value"  (at  the  time  of  the  warranty 
made,)  "though  the  plea  be  found  against 
him."  Co.  Litt.  126,  a.  After  the  statute's 
authorising  the  recovery  of  damages  in 
real  actions,  upon  a  warrantia  chartae,  the 
warrantee  having  recovered  a  judgment 
pro  loco  et  tempore,  if  he  were  evicted  and 
damages  were  recovered,  against  him  to 
the  value  of  the  rents  and  profits,  he  might, 
upon  a  scire  facias,  enforce  his  judgment 
for  lands  of  equal  value,  and  for  the  dam- 
ages assessed  acrainst  him  for  the  rents  and 
profits.  Vin.  Abr.  Warr.  Chartae,  pi.  5, 
N.,  pi.  7,  N.;  Ibid.  Voucher  L.  6,  4,  pi.  5, 
N.:  Ibid,  Damages,  P.  pi.  12;  without  re- 
gard, I  presume,  to  any  sum  which  he 
might  recoup  against  the  damages  recov- 
ered on  account  of  improvements  put  upon 
the  estate  by  him.  For,  in  all  cases,  the 
tenant  was  entitled  to  recoup  the  value  of 
such  improvements  against  the  damages 
which  might  be  recovered  against  him. 
But.  if  the  value  of  the  improvements  ex- 
ceeded the  rents  and  profits,  he  had  no 
remedy  for  the  excess;  for.  it  was  his  folly 
to  expend  in  that  way.  more  than  the  value 
of  the  rents  and  profits.  Vin.  Abr.  Dis- 
count, A.,  pi.  3,  4.  9,  10.  Upon  voucher, 
the  recovery  of  the  tenant  against  the 
vouchee,  was  to  the  same  extent  as  to 
value  and  damages.  Vin.  Abr.  Damages, 
R.,  pi.  2,  G.  pi.  13;  Ibid.  Voucher,  A.,  a., 
pi.  1,  pi.  2.  Indeed,  the  damages  were 
given  when  the  vouchee  entered  into  war- 
ranty directly  against  him,  he  being,  even 


in   form,    the    defendant   of   tenant   to  the 

praecipe.     The   value   of  the   land  lost  by 

the  tenant,  and  of  that  recovered  of 

145  *the  warrantor,  was  fixed  by  ascer- 
taining   the    issues    beyond    reprises. 

Reeves's  History  of  Common  Law,  vol.  1, 
p.  443.  I  should  not  have  thought  it  neces- 
sary to  add  any  thing  to  shew,  that  the 
value  of  the  land  warranted,  as  it  was  at 
the  time  of  the  warranty,  was  compensated 
in  lands  and  tenements,  according  to  their 
value  at  the  time  of  the  eviction,  if  it  had 
not  been  suggested,  that  the  lands  and  ten- 
ements recovered  were  valued  also,  ac- 
cording to  their  value  at  the  time  of  the 
warranty,  without  regard  to  their  increased 
or  diminished  value  since.  Such  a  rule 
would  have  been  most  uncertain  and  un- 
just. The  warranted  lands  lost  might  have 
doubled  in  value,  whilst  those  recovered 
might  have  lost  half  their  value;  or,  those 
recovered  might  have  increased  four-fold 
as  much  as  those  lost.  Besides,  an  ad- 
vowson  was  liable  to  be  taken  in  value,  the 
value  of  which  must  be  perpetually  fluctu- 
ating. Upon  examining  Rastall's  Entries. 
I  find  a  great  number  of  forms  of  the  writ 
of  habere  facias  seisinam  ad  valentiam,  all 
of  which  direct  the  Sheriff  to  deliver  lands 
of  a  certain  annual  value,  as  they  are  at 
present,  and  there  is  no  form  directing  the 
Sheriff  to  ascertain  the  value,  as  it  might 
have  been  at  any  time  before. 

Thus,  it  seems,  that  the  utmost  amount 
of  the  value  of  the  recovery  which  a  pur- 
chaser could  have  against  the  vendor  upon 
his  warranty,  was  the  value  of  the  land  at 
the  time  of  the  contract,  and  the  damajjes 
for  which  he  might  be  responsible  to  the 
successful  demandant;  and,  that  as  to  his 
improvements,  he  was  entitled  to  recoup 
them  against  the  damages  for  which  he 
was  responsible,  to  the  amount  of  the  dam- 
ages; but,  for  the  excess,  if  any,  he  had  no 
remedy. 

The  case  of  an  exchange  may  be  sup- 
posed to  be  an  exception  to  these  rules; 
but,  it  is  not.  Every  exchange  implied  in 
law  a  warranty,  4  Co.  Rep.  221,  by  which 
the  land  given  in  exchange  was  specially 
bound  to  warranty,  and  also  a  condition, 
so  that,  if  evicted  in  part  or  in  whole,  the 
party   might   enter   into   all   the  land 

146  given    in    exchange,    for   *the   condi- 
tion  broken;   or,   if   evicted   in   part. 

he  might  vouch,  or  sue  his  warrantia  char- 
tae for  a  compensation  in  value,  out  of  the 
lands  given  in  exchange,  to  the  amount  of 
the  value  of  that  lost,  upon  the  ordinan* 
principles  of  recovery  in  value. 

Thus  stood  the  law  in  England  when 
Virginia  was  settled,  and  is  now  our  law, 
unless  there  be  something  in  the  circum- 
stances of  our  country  which  makes  it  imfit 
for  our  situation,  or  unless  our  statute 
laws  have  abrogated  it.  There  is  nothing 
in  our  situation  which  ought  to  vary  the 
Jaw^  since  that  law  is  nothing  more  or  less 
than  the  execution  of  the  contract,  accord- 
ing to  the  terms  agreed  upon  by  the  par- 
tics;  and  I  think,  as  I  shall  presently  shew, 
that  the  common  law,  as  to  the  measure 
of  compensation  in  such  cases,  is  founded 
on  good  reason,  and  conforms  to  the  spirit 
of  the  same  law  in  other  cases.     We  have 
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no  statute  which  can  be  supposed  to  afifect 
this  question,  except  that  of  1734,  which, 
•f.ir  the  more  easy  prosecution  of  real  ac- 
ti'^-n*;.''  takes  away  "all  essoins,  views  and 
v.nchers."  If  this  statute  abolished  the 
remedy  by  warrantia  chartae  as  well  as 
voucher,  it  would  be  equivalent  to  a  prohi- 
bition of  a  contract  of  warranty,  since  all 
the  remedies  for  enforcing  such  a  corttract 
w<.uld  be  taken  away;  and  a  warranty, 
since  that  time,  annexed  to  a  freehold  es- 
tate, would  be,  to  all  intents  and  purposes, 
a  personal  covenant,  on  the  same  principle 
that  it  always  was  personal,  when  used  in 
relation  to  a  chattel  interest  or  personal 
property.  But  what,  in  that  case,  would 
have  been  the  fate  of  contracts  previously 
made,  in  respect  both  to  the  remedy  and 
the  measure  of  compensation?  That  rem- 
edy was  not  prohibited  either  by  the  terms 
or  policy  of  the  statute;  the  sole  object  of 
which  was,  to  benefit  the  demandant  in 
real  actions,  by  making  the  proceedings 
more  easy  and  simple,  and  by  avoiding  de- 
lays, as  appears  from  the  whole  context 
of  the  law.  The  Legislature  could  not 
have  intended  to  take  away  incidentally  a 
beneficial  remedy,  which  did  not  interfere 
with  the  policy  of  the  statute.  The 
147  warrantia  ♦chartae  did  not  embar- 
rass or  delay  the  demandant  in  the 
prosecution  of  his  right.  If  this  remedy 
were  abolished,  irremediable  injury  might 
be  done  to  the  warrantee;  for,  upon  a  per- 
sonal covenant  to  warrant,  no  remedy 
co'jld  be  had  until  the  tenant  was  evicted. 
Cp-ncs  may  arise,  in  which,  after  convey- 
ance, a  fatal  defect  in  the  title  may  be  dis- 
covered, and  it  may  be  many  years  before 
the  adverse  title  is,  or  can  be  asserted,  (as, 
if  it  be  a  title  in  reversion  or  remainder,) 
and  in  the'  mean  time  the  warrantor  may 
vaste  his  entire  estate.  Upon  a  personal 
covenant,  no  available  remedy  could  be 
had  in  such  case.  But,  a  writ  of  warran- 
tia chartae  might  be  sued  out  immedi- 
ately, and  all  the  lands  of  the  warrantor 
would  be  bound  from  the  suing  out  of 
the  writ,  no  matter  into  whose  hands  they 
afterwards  went.  The  existence  of  this 
remedy  was  not  inconsistent  with  the  pol- 
icy of  the  statute;  and  the  abolition  of 
voucher  did  not  necessarily  abolish  the 
warrantia  chartae,  but,  on  the  contrary, 
Tnade  it  applicable  to  all  cases  of  warranty. 
Pnr,  as  by  the  common  law,  that  remedy 
txisied  as  a  substitute  for  voucher,  only  in 
ca^es  where  voucher  would  not  lie,  be- 
ca"j';e  the  tenant  was  not  impleaded,  or 
because  the  policy  of  the  law  prohibited 
voucher,  for  avoiding  delay  in  particular 
cases:  so,  when  our  statute  prohibited 
voucher  in  all  cases  upon  the  same  princi- 
ples, the  warrantia  chartae  remained  as  the 
substitute  for  voucher  in  all  cases.  Nor  is 
'here  any  thing  in  the  situation  of  this 
country,  which  would  render  this'  remedy 
inconvenient,  except  that  the  issues  of 
property  here  are  not,  as  in  England,  a 
just  criterion  of  its  value;  and  that  would 
iu<;tify  a  modification  of  the  remedy,  so 
far  as  to  ascertain  the  value  of  the  prop- 
erty warranted  and  of  that  recovered  in 
value,  by  its  gross  value  in  money,  instead 
of  resorting  to  the  profits  as  the  standard; 


as,  in  the  case  of  waste,  although  the  gen- 
eral principles  of  the  common  law  remain 
with  us,  yet  their  practical  application  is 
varied  according  to  the  circumstances  of 
the  country,  so  that  what  is  waste  in  Eng- 
land,   is   not,    therefore,    of    course, 

148  *waste  here.     Findlay  v.  Smith,  &c., 
6   Munf.   134.    *  If,   then,   this   remedy 

remained,  a  party  warranting  a  freehold 
must  be  considered  as  using  the  word  in 
its  proper  and  technical  meaning,  and  to 
bind  himself  no  otherwise  than  such  a 
contract  bound  at  common  law.  I  should, 
therefore,  doubt,  whether  a  personal  action 
of  covenant  would  now  lie  on  a  real  war- 
ranty; except  in  th*  case  of  the  recovery 
of  a  chattel  interest  against  the  purchaser, 
as  to  which  the  covenant  would  be  per- 
sonal. Vin.  Abr.  Covenant  L.  7,  pi.  1. 
But,  on  this  point,  I  give  no  opinion;  as, 
in  this  case,  the  covenant  was,  in  its  terras, 
both  real  and  personal.  If  a  covenant  of 
warranty  binds  executors  in  terms,  or  em- 
braces personal  property  with  real,  or  stip- 
ulates not  only  to  warrant,  but  also  to 
•"defend;"  in  the  two  first  cases,  the  terms 
of  the  contract  are  inconsistent  with  the 
effect  of  a  real  warranty,  and,  therefore, 
must  have  been  intended  as  a  personal 
covenant.  1  Ves,  516.  In  the  last,  the 
word  "warrant"  would  be  construed  tech- 
nically, so  as  to  bind  the  warrantor  to 
compensate  in  lands  or  tenements  of  equal 
value,  upon  voucher,  or  warrantia  chartae. 
The  word  "defend"  would  be  considered 
as  making  a  personal  covenant  equivalent 
to  a  covenant  for  quiet  enjoyment.  Vin. 
Abr.  Voucher  B.  pi.  6.  But,  these  two 
covenants  would  have  the  same  effect  as 
to  the  amount  of  compensation,  except 
that  in  one  case  it  would  be  made  in  lands, 
and  in  the  other  in  money  The  object  of 
both  is  the  same;  to  ensure  the  perpetual 
use  of  the  property,  or,  in  case  of  failure, 
to  make  a  just  compensation;  and  the  dam- 
ages arising  from  the  breach  of  the  con- 
tracts, would  be  identically  the  same;  for, 
both  would  be  broken  at  the  same  instant 
of  time.  If,  upon  principles  of  law  and 
justice,  the  measure  of  compensation  in 
the  one  case  was  the  value  at  the  time  of 
•  he  sale,  so  was  it  in  the  other  case.  The 
pure  warranty,  the  covenants  of  seisin,  of 
power  to  convey,  and  for  quiet  enjoyment, 
having  the  very  same  object  in  view,  that 
is,  to  ensure  the  perpetual  enjoyment  of 
the  thing,  or  to  make  a  just  compen- 

149  sation,  *and,  in  tne  case  of  eviction, 
the  damages  to  the  purchaser  being 

precisely  the  same;  and  falling  upon  him 
at  the  same  time,  and  under  the  saine  cir- 
cumstances, the  compen'^ation,  in  justice, 
ought  to  be  to  the  same  value,  whether 
made  in  real  or  personal  property. 

But.  admitting  that  .varrantia  chartae 
as  well  voucher  were  abolished  by  the 
Ftatute,  or  that  they  are  prohibited  by  any 
policy  arising  from  the  circumstances  of 
the  country,  or  that  any  other  considera- 
tion justifies  now  the  allowance  of  an  ac- 
tion of  covenant;  or  a  warrantia  chartae,  at 
the  election  of  the  party,  it  would  follow 
that  the  same  measure  of  damages  or 
compensation  should  be  adopted,  whether 
the   action    were   in   the   one   form   or  the 
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other;  for,'  precisely  the  same  reasoning  as 
to  the  intent  of  the  parties,  and  as  to  the 
effect  of  a  breach  of  the  contract,  would 
apply  to  both  cases.  Otherwise,  the 
strange  injustice  would  follow,  if  the  old 
remedy  was  abolished,  that  the  mere  sub- 
stitution of  a  new  remedy  would  vary  the 
substantial  rights  of  the  parties;  and  the 
first  recovery  on  the  new  remedy  might, 
upon  a  contract  in  the  same  words,  be 
three  or  four  times  the  value  of  the  last 
recovery  on  the  old  remedy.  The  Legis- 
lature, if  they  abolished  the  old  remedy, 
or  the  Courts,  if  they  abolished  it,  would, 
in  effect,  in  such  case,  make  a  new  and 
different  contract  for  the  parties;  unless, 
upon  the  new  remedy,  the  same  compen- 
sation, in  substance,  were  given;  or,  if 
both  remedies  existed,  and  the  party  had 
his  election  to  pursue  either,  then,  by  the 
mere  authority  of  the  Court  by  which  this 
new  remedy  would  be  given,  the  party 
might  recover  twice,  or  even  in  some 
'^ases,  ten  or '  twenty  times  as  much  in 
value,  upon  the  new  remedy,  as  he  could 
upon  the  old.  This,  indeed,  would  be  to 
Legislate,  and  not  to  administer  the  law. 
This  view  of  the  subject  would  probably 
not  be  doubted,  unless  upon  the  supposi- 
tion, that  the  English  law  upon  the  subject 
of  warranty,  was  founded  in  principles  pe- 
culiar to  the  feudal  system.  Whatever  in- 
^uence  those  principles  may  have   had  in 

establishing  the  rule,  that  the  com- 
150      pensation   *should   be   in  kind,  there 

was  nothing  in  them  which  could 
influence  the  question  as  to  the  quantum 
of  compensation.  That  was  a  question  of 
mere  justice  and  policy;  and  it  was  decided 
strictly  according  to  the  general  principles 
of  justice  and  policy,  which  pervade  the 
whole  body  of  the  English  law.  What- 
ever may  be  the  extent  of  the  obligations 
of  natural  law,  no  system  of  municipal  law 
has  ever  enforced  them,  in  all  their  conse- 
quences. The  quiet  and  well-being  of  so- 
ciety require,  that  the  rights  and  respon- 
sibilities of  individuals  should  in  all  cases, 
when  it  is  practicable,  without  the  hazard 
of  extensive  injustice,  be  ascertained  by 
fixed  and  certain  rules,  so  that  they,  may 
adjust  their  differences,  without  a  resort 
m  each  particular  case,  to  the  judicial  tri- 
bunals. It  is  no  objection  to  such  general 
rules,  that  in  some  few  instances  they  will 
operate  injustice.  If  their  general  effect 
is,  to  do  right  between  the  parties,  it  is 
better  that  individuals  should  suffer  occa- 
sionally an  injury,  than  the  whole  commu- 
nity an  inconvenience.  This  principle  is 
strongly  asserted  and  insisted  on  by  the 
common  law.  If,  by  the  law  of  nature, 
every  man  was  bound  to  make  good  all 
damages,  which  arose  from  his  failure  to 
perform  his  contract,  even  if  aggravated  by 
accidental  events,  which  he  could  not  fore- 
see or  control,  (of  which  I  doubt,)  yet  the 
common  law  condems  a  claim  to  such  ag- 
gravated damages,  by  the  maxim,  "sum- 
mum  jus.  summa  .  injuria."  That  law 
considers  the  state  of  things  at  the  time  of 
the  contract,  and  holds  the  parties  bound  to 
compensate  for  all  damages  which  are  the 
natural  consequences  of  the  breach  of  the 
contract,  and  which  the  parties  could  rea- 


sonably be  supposed  to  foresee,  and  have 
in  their  contemplation,  and,  therefore,  to 
have  contracted  for.  Vin.  Abr.  title  Value; 
4  Johns.  1,  and  the  cases  there  cited;  Vin. 
Abr.  title  Covenant,  4,  2,  pi.  4:  See  1  Do- 
mat's  Civil  Law,  407.  If  such  damages  are 
aggravated  by  other  accidental  causes  and 
circumstances,  not  necessarily  connected 
with  the  violation  of  the  contract  by 
the     party,    and    which     could    not 

151  ♦reasonably    be    anticipated   by  the 
parties,    they    cannot    be    considered 

as  having  contracted  in  relation  to  such 
circumstances;  and  the  damages  to  the 
party  injured,  arise  not  solely  from  the 
breach  of  contract,  but,  in  part,  from  other 
causes,  over  which  the  party  has  no  con- 
trol. For,  although  without  the  breach  of 
contract,  these  aggravated  damages  would 
not  have  arisen,  yet,  without  the  existence 
of  those  circumstances,  the  breach  of  con- 
tract would  not  have  produced  such  ag- 
gravated damages;  so  that  both  cau>e5 
combined  to  produce  the  damage.  If  ei- 
ther had  been  absent,  the  aggravated  dam- 
iiges  would  not  have  occurred;  and,  in 
justice,  the  party  failing  in  his  contract,  is 
only  responsible  for  the  proportion  of  the 
damages  of  which  he  is  the  cause.  The 
failure  to  pay  punctually  a  debt,  may  be 
one  cause  of  the  failure  and  ruin  of  a 
merchant;  but,  the  circumstances  in  which 
he  was  placed  at  the  time,  were  another, 
and  a  necessary  cause  of  his  failure.  Yet, 
as  in  general,  the  debtor  cannot  be  pre- 
sumed to  know  those  circumstances,  he 
's  not  responsible  for  the  mischief  arising 
from  them;  although,  without  his  failure 
in  his  contract,  these  circumstances  would 
not  have  had  such  effect,  and  this  even  if 
he  was  apprised  of  those  circumstances, 
and  knew  the  consequences  of  his  failure. 
He  would  be  bound  by  the  general  rule  of 
law  to  pay  interest  for  his  delay,  and  the 
other  party  would  bear  the  particular  in- 
jury to  himself,  rather  than  the  whole 
community  should  suffer  a  general  incon- 
venience, by  abandoning  a  beneficial  rule 
of  law.  I 

The  cases  of  contracts  for  the  delivery 
of   stipulated   quantities  of   personal   prop- 
erty,   which    notoriously    fluctuates    in   the 
market  value,  at  a  future  period,  and  upon 
the  breach  of  which  the  party  is  responsible  : 
tor   the  value,   at  the  time  of  his  failure,  j 
have  no  application  to  the  question  under 
consideration.     For  there,  from  the  nature 
of  the  contract,  it  is  certain  this  fluctuation 
was    in   the   contemplation   of   the   parties, 
and  that  they  intended  to  take  the  hazard  j 
of  a  rise  or  fall  in  the  price.     The  consid-  | 
eration  would  influence  the  terms  of 

152  the  contract;  and  the  vendor  ♦would 
in  fact,  get  a  compensation  for  the 

hazard  which  he  took  upon  himself.  As 
to  the  measure  of  compensation,  I  can  sec 
no  reason  for  a  difference  between  an  ex- 
ecuted and  an  executory  contract,  except 
^n  far  as  from  the  nature  of  the  contract, 
'.t  appears  what  the  parties  stipulated  for, 
or  had  in  their  contemplation,  in  the  event 
of  a  failure  to  perform  the  contract.  It 
was  upon  such  reasoning  as  this,  I  pre- 
sume, that  the  measure  of  compensation, 
in  case  of  a  warranty,  was  fixed  at  common 
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faw;  for,  upon  the  same  reasoning,  in  all 
other  cases,  the  law  prohibits  the  recov- 
ery of  siieculative  damages.  Thus,  on 
covenants  to  convey  to  another,  at  a  future 
lime,  a  tract  of  land,  for  a  given  price,  and, 
before  the  time  for  performing  the  con- 
tract, the  estate  increases  in  value,  but  it 
is  feared  that  the  vendor  has  not  a  clear 
Title:  the  purchaser  can  only  recover  the 
m»ney  paid,  and  interest;  for,  this  is  his 
real  loss,  and  all  the  rest  is  speculative. 
Flureau  v.  Thornhill,  2  W.  Black.  1078. 
Jn  such  a  case,  his  loss  is  in  fact  the  same, 
tn  respect  to  the  increased  value,  as  if  the 
estate  had  been  conveyed  at  the  time  of 
ihe  contract,  and  he  had  been  evicted  at 
•he  time  appointed  for  the  execution  of  the 
contract. 

To  apply  these  principles  to  the  case  at 
bar.    Upon  a  contract  for  the  sale  of  land, 
all  the  facts   known   to   the  parties,   as   to 
ns  present  and  probable  future  value,  enter 
into  the  consideration  of  the  price.     If  any 
accidental      circumstances,     not      foreseen, 
-hould   enhance   the  value,  that  could   not 
have    chanced    the     price,    and    the     pur- 
chaser   cannot    be    properly    said    to    have 
purchased  the  advantage  arising  from  such 
circumstances,  or  the  vendor  to  have  sold 
;.nd  warranted  it;  and  in  case  of  eviction, 
it  cannot  be  said  that  his  loss,  as  to  the 
increased  price,  arose  solely  from  the  fail- 
ure  of    the    vendor.      For,    without    these 
circumstances,  that  increased  value  would 
rever  have  existed.     The  loss  of  his  pur- 
chase money,  and  of  the  rents  and  profits 
for  which    he    is    responsible    to    the    true 
owner,  is  all  the  loss  which  necessarily  re- 
sulted from  the  violation  of  the  con- 
153      tract,  *or  failure  .of  the  title.     As  to 
improvements     matie    t>y    the     pur- 
chaser, in  general  the  vendor  cannot  fore- 
see that  such  improvements  will  be  made, 
beyond  what  is  necessary  for  reaping  the 
profits   of   the    property    and    if    so,    such 
improvements    could    not,    in    general,    ex- 
ceed, or  even   be  equal   to  the  rents   and 
profits.     And  to  that  extent  the  purchaser 
v.ould   not    lose    them,    as    they    would    be 
set-oflf   against    the    rent«    and    profits    for 
>^hich  he  may  be  responsible.     If  they  ex- 
ceeded that   measure   and  the  vendor  was 
responsible,    then    the    contract,    in    eflFect, 
would   amount    to    an    agreement    that   the 
responsibility     of    the    vendor     should    be 
{graduated  by  the  whim,  or  folly,  or  pleas- 
ure of  the   purchaser.     In  the  case  under 
^consideration,  the  sale  was  made  when  we 
hai    a    sound     circulating:     medium.      The 
fviction   happened,  when  peculiar  and   ac- 
■  i'^ental   circumstances,   affecting  the   com- 
munity at  large,  had  rendered  the  price  of 
every  thing  literally  speculative;   and  it  is 
probable   that    the   land    now,   is   of   more 
value  than  at  the  time  of  the  purchase,  un- 
less    valuable    improvements    have     been 
made  upon  it.     If  such  were  made  by  the 
purchaser,    they    were    made   in   his    own 
wrong,  and  with  the  full  knowledge  of  the 
adverse  claim.     If  the  vendor  were  respon- 
sible for  the  increased  value,  he  would  be 
liable  in  consequence  of  accidental  circum- 
stances which    were    unforeseen,    did   not 
influence  the  price,  were  not  in  the   con- 
templation of  the  parties,  and  over  which 
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he  had  no  control.  And  the  extent  of  his 
responsibility  would  depend  upon  the  ac- 
cident, whether  the  owner  asserted  his 
claim  sooner  or  later,  and  whether  the  suit 
was  speedily  disposed  of,  or  long  pro- 
tracted. A  rule,  the  effect  of  which  de- 
pends upon  so  many  accidents,  cannot  be 
either  just,  or  founded  upon  any  good  pol- 
icy. I  agree  with  Chancellor  Taylor,  in 
Lowther  v.  The  Commonwealth,  1  Hen.  & 
Munf.  202,  that  the  warranty  extends  only 
to  what  is  sold  and  paid  for,  and  not  to 
those  accidental  and  fluctuating  advan- 
tages, arising  out  of  circumstances  which 
continually  change,  and  which  may  en- 
hance the  value  to-day,  and  depress 
154  it  in  an  *equal  degree  to-morrow; 
nor  upon  the  act  of  the  purchaser 
himself,  in  making  improvements  for 
which  the  vendor  received  no  considera- 
tion. And  that  idea  is  strongly  counte- 
nanced bv  the  foim  of  the  plea  of  the 
voucher  where  buildings  have  been 
erected  "he  should  shew  the  special  mat- 
ter, and  enter  into  warranty  for  so  much 
as  was  at  the  time  of  making  the  deed,  and 
not  for  the  residue:"  Godb.  Ballet  v.  Bal- 
let. ,  J 

The  result  is.  that  the  measure  of  dam- 
ages i3,  and  ought  to  be  the  same,  in  case 
of  eviction,  whether  they  be  claimed  in  an 
action  upon  a  warranty,  or  covenant  of 
seisin,  or  of  power  to  convey,  or  for  quiet 
enjoyment;  that  this  measure  was  settled 
by  the  common  law,  upon  principles  of 
iustice  and  sound  policy,  to  be  the  value 
at  the  time  of  the  contract,  without  regard 
to  the  increased  or  diminished  value,  or  to 
improvements;  and  the  rents  and  profits, 
for  which  the  tenant  is  responsible  to  the 
successful  owner:  that  as  to  any  rents  and 
profits,  for  which  he  may  not  be  so  re- 
sponsible, the  vendor  would  not  be  re- 
sponsible, since  the  purchaser  would  have 
enjoyed  them  by  virtue  of  his  contract; 
and  as  to  his  improvements,  if  reasonable, 
they  will  be  discounted  against  the  rents 
and  profits:  if  not,  the  vendor  should  not 
be  responsible  for  them,  and  so  the  vendor 
cannot,  in  any  case,  be  responsible  for  im- 
provements; and  that,  with  us,  the  value 
oui?ht  to  be  ascertained.  Cowing  to  the  cir- 
cumstances of  our  country,)  not  by  the 
Knplish  rule,  according  to  the  issues  be- 
vond  reprises,  but  according  to  the  value 
in  gross,  the  best  standard  of  which  is,  in 
jreneral,  the  price  agreed  upon  by  the  par- 
ties, at  the  time  of  the  sale.  And,  that 
when  it  does  not  otherwise  appear  what 
was  the  value  of  the  rents  and  profits  re- 
covered from  the  purchaser,  or  for  which 
he  may  be  responsible,  interest  upon  the 
purchase  money  from  the  time  that  such 
responsibility  for  rents  and  profits  existed, 
should  be  given  in  lieu  of  the  rents  and 
profits.  In  this  case,  such  responsibility 
commenced  upon  the  original  entry  of 
the  appellee  into  the  land,  and  ^  the 
rents  and  profits  are  not  ascertained. 
155  *But.  as  the  purchaser  never  en- 
joyed the  land  for  any  time,  by  vir- 
tue of  the  deed,  he  should  have  interest  on 
the  purchase  money  from  the  time  he  paid 
it. 
These  views  apply  only  to  cases  of  sales 
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made  bona  fide,  and  to  a  remedy  by  an  ac- 
tion founded  on  the  contract.  The  case  of 
a  fraudulent  vendor  would  be  subject  to 
other  considerations,  in  an  action  on  the 
case  in  the  nature  of  a  writ  of  deceit. 

The  judgment  should,  therefore,  be  re- 
versed, and  judgment  rendered  for  $800, 
with  interest  at  6  per  centum  per  annum 
from  September  22nd,  1809,  and  costs,  sub- 
ject to  the  credit  admitted  by  the  parties. 

JUDGE  COALTER. 

The  first  objection  is,  that  no  action  of 
covenant  lies  on  the  warranty,  the  remedy 
being  by  warrantia  chartae,  or  by  suit  in 
Chancery,  or  action  on  the  case  to  recover 
the  money  paid,  the  consideration  having 
failed. 

I  have  not  had  it  in  my  power,  not  hav- 
ing access  to  the  necessary  authorities,  to 
investigate  fully,  this  ancient  and  obsolete 
doctrine  of  warrantia  chartae. 

In  Coke  Littleton,  365,  note  1,  by  the 
editor,  I  find  the  origin  of  this  doctrine 
stated.  It  is  there  said,  that  according  to 
the  civil  law,  the  purchaser  may  call  on 
the  seller  to  warrant,  who  was  substituted 
as  defendant,  and  the  purchaser  might 
leave  the  defence  to  him,  or  defend  with 
him,  or  if  evicted,  he  had  a  claim  upon  the 
warrantor  for  complete  indemnification. 
The  precise  sum  is  sometimes  agreed  on 
b}-'  the  parties  in  their  contract;  but  penal- 
ties of  this  kind  are  not  encouraged,  and 
it  is  in  the  breast  of  the  Judge  to  moderate 
or  increase  the  sum;  but  it  cannot  be  in- 
creased, either  by  express  contract  or  by 
equity,  to  more  than  double  the  property 
evicted.  The  warranty  in  England,  it  is 
said,  is  of  feudal  extraction,  being  derived 
from  the  obligation  the  Lord  was  unde'r 
to  defend  the  tenant's  title  to  the  land, 
and  if  evicted,  he  was  bound  to 
156  *make  him  recompense,  by  giving 
him  lands  of  equal  value  to  those 
evicted. 

In  Hobart,  22,  it  is  laid  down,  that  war- 
rantia chartae  will  lie  upon  all  actions  real, 
and  may  be  brought  either  before  or  hang- 
ing those  actions,  though  voucher  only  lies 
in  the  actions;  and  this,  though  he  may 
vouch  in  the  action  that  is  brought  against 
him;  and  if  he  recover,  or  afterwards  lose 
in  the  action  wherein  he  voucheth,  he  shall 
have  a  writ  of  habere  facias  ad  valentiam 
within  the  year  after  recovery  in  warrantia 
chartae,  though  he  cannot  have  execution 
until  he  take  loss.  And  this  is  the  safest 
course,  because  he  shall  bind  the  land  from 
the  teste  of  the  warrantia  chartae;  whereas, 
in  the  other  case,  it  is  only  bound  from  the 
time  of  the  voucher;  and  it  is  also  there 
laid  down,  that  though  he  bring  warrantia 
chartae,  he  must  not  rely  on  that  alone,  but 
must  j'.lso  vouch,  and  request  plea  accord- 
ing to  his  case. 

If  this  covenant  was  in  the  form  of  a 
pure  warranty,  I  doubt  whether  warrantia 
chartae  lies  in  this  State  since  1734,  when 
voucher  was  done  away  by  our  statute,  4 
Hen.  Stat,  at  Larg.  403;  and  if  I  am  wrong 
in  this,  yet  since  that  statute,  and  consider- 
ing the  entire  disuse  of  that  ancient  rem- 
edy, its  incompatibility  with  the  situation 
of  this  country,  and  the  forms  and  manner 
of  conveyancing  here,  I  am  persuaded  that 


no  one,  at  this  day,  considers  that  the  u?e 
of  a  set  of  words,  diflfering  but  very  slightly 
from  another  set,  will  entirely  alter  the 
nature  of  the  liability  of  the  vendor,  on  the 
one  hand,  or  of  the  rights  of  the  purchaser 
on  the  other,  in  case  the  covenant  to  war- 
rant is  broken;  and  that  the  general  sense 
of  the  country,  and  sound  principles  of 
justice,  therefore,  require,  that  all  cme- 
nants  of  this  kind,  however  worded,  should 
be  considered,  as  to  the  remedy  in  case  of 
eviction,  as  personal  covenants  by  the  ven- 
dor; that  is,  that  a  personal  action  of  cove- 
nant   will    lie   on    such  warranty. 

But,  if  I  am  in  an  error  as  to  this,  the 

warranty  here  is  not  in  the  usual  form  of 

a  pure  warranty,  but  it  is  a  covenant, 

157  "that    he    will    warrant,    and    forever 
defend,   against   all    persons,  and   all 

claims  whatever,  and  that  he  has  full  power 
and  authority  to  convey,  clear  of  incum- 
brances." Now,  the  verdict  finds,  that 
there  was  a  claim,  against  which  he  could 
not,  and  did  not  defend,  although  it  is  true 
he  conveyed  the  legal  title  to  the  plaintiff, 
the  adverse  claim  being  of  an  equitable 
nature. 

This,  too,  is  a  bargain  between  two  citi- 
zens of  Virginia,  for  a  sale  of  lands  in 
Ohio.  A  warrantia  chartae,  voucher,  &c., 
I  presume,  could  not  lie  between  these  par- 
ties in  Virginia,  on  a  sale  of  lands  in  Ohi«); 
and  there  is  no  proof  that  it  would  in 
Ohio,  even  if  they  lived  there,  or  that  such 
remedy  exists  there.  Besides,  how  could 
a  citizen  of  Virginia  be  vouched  there? 
And,  if  he  is  not  warned,  though  the  ten- 
ant may  lose  the  land,  he  cannot  recover 
in  value  against  the  vouchee.  2  Saund.  32. 
And.  what  has  also  great  weight  with  me, 
is  this:  A  personal  action  of  covenant 
may  be  brought  on  a  real  covenant  of  war- 
ranty, where  the  party,  neither  by  voucher, 
nor  warrantia  chartae,  can  have  recom- 
pense; as,  where  the  disturbance  or  evic- 
tion is  by  a  lease  for  years.  2  Brownl.  158; 
Hob.  28.  There  must  be  a  suit  against 
him,  and  an  eviction  at  law,  at  least  of  an 
estate  for  life.  Now,  if  he  could  neither 
vouch,  nor  bring  warrantia  chartae  in  this 
vState,  of  lands  lying  in  Ohio,  both  parties 
living  here,  then  the  personal  action  lies. 
But,  again;  if  the  lands  lay  here,  the  evic- 
tion is  not  by  a  suit  at  law,  but  bill  in 
Chancery;  and,  I  have  seen  no  case,  nor 
do  I  believe  any  can  be  found,  of  voucher 
in  such  suit,  or  of  an  execution  ad  valen- 
tiam on  a  warrantia  chartae,  where  the 
recovery  of  the  land  has  been  by  bill  in 
equity.  It  was  then  a  mere  personal  cov- 
enant, or  mtist  be  treated  as  such,  as  much 
as  if  it  had  been  a  lease  for  years,  or,  as 
in  the  cases  referred  to,  where  the  only 
remedy  was  by  personal  action. 

The  next  question,  which  relates  to  the 
proper  measure  of  damages,  is  a  very  im- 
portant one,  and  has  never  been  directly 
decided,  that  I  can  discover,  in  this 
State. 

158  *But,  it  is  .said,  that  however  this 
point   may   be,    in    general,   here  the 

defendant,  though  he  had  the  legal  title, 
and  made  a  deed  to  the  plaintiff,  yet  noth- 
ing passed  by  the  deed,  as  another  was  in 
possession;   and  the   possession  was  after- 
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wards  wrongfully  acquired  by  the  plaintiff, 
as  the  covenant  was  broken  the  moment 
the  deed  was  executed;  and,  therefore,  he 
i?  only  entitled  to  the  purchase  money, 
with  interest.  I  confess,  I  do  not  clearly 
perceive  the  force  of  this  argument,  even 
admitting  this  statement  of  the  case;  or, 
how  it  is,  that  a  man  who  conveys,  and 
covenants  that  he  has  a  good  right  to  do 
<o,  can  urge,  in  extenuation  of  damages, 
that  his  conveyance  operated  nothing,  and 
that  he  had  no  right  to  convey,  although 
he  expressly  covenants  that  he  had.  And, 
ih'»ugh  the  purchaser  may  have  had  such 
notice  of  this  equity,  as  to  postpone  his 
legal  title  to  the  claim  of  him  holding  that 
equity,  yet  the  appellant  must  be  presumed 
to  have  assured  him,  that  there  was  no 
valid  outstanding  claim,  as  his  warranty 
and  covenant,  that  he  has  a  good  right  to 
>cll,  clearly  indicates.  He,  therefore,  can- 
:^>t  shelter  himself  under  an  alledged  im- 
proper purchase,  by  the  appellee.  He  is 
estoppel  to  say,  that  his  deed  passed  noth- 
ing. If  he  could  be  urged  in  any  way,  it 
oii^'ht  to  have  been  pleaded  as  a  foul  con- 
tract between  both  parties,  that  both  were 
?iiilty  of  champerty  and  maintenance,  and 
that,  therefore,  no  action  at  all  lay  on  the 
(iecd.  Nor,  can  the  appellant,  as  it  ap- 
pears to  me,  urge  that  Jackson,  the  appel- 
lee, did  wrong  in  getting  possession.  He 
did  no  wrong  to  him  which  he  could  sue 
f'»r.  or  set-off  in  this  action;  and,  if  he  did 
wrong  to  others,  that  demerit  in  him 
gives  no  merit  to  the  appellant. 

But,  how  stand  the  fact.  From  the  ver- 
dict, and  the  facts  agreed,  it  appears,  that 
one  Martin  held  the  legal  title;  that  the 
appellant,  Stout,  as  early  as  1805,  and  long 
before  he  got  a  deed  from  Martin,  sold  the 
land  to  one  Hollenback;  but,  whether  he 
had  then  purchased,  or  paid  Martin  for  it. 

does  not  appear.  Hollenback  sold 
159      to  one  ♦Claypole,  who  took  posses-' 

sion.  After  this,  Claypole  surren- 
dered the  possession  to  Martin,  who  held 
the  legal  title,  and  claimed  the  land,  (prob- 
ably not  having  received  the  purchase 
money,)  without  the  knowledge  of  Hollen- 
back. Now,  I  apprehend,  that  the  lawful 
owner,  getting  thus  into  possession  of  his 
own  land,  could  not  be  guilty  of  wrong, 
either  in  Ohio  or  Virginia.  It  appears, 
however,  that  after  this,  Claypole,  who  was 
probably  left  in  possession  by  Martin, 
though  that  is  not  expressly  stated,)  with- 
f'ut  the  knowledge  or  consent  of  Martin, 
delivered  possession  again  to  Hollenback, 
and  took  a  lease  from  him. 

In  this  situation,  Martin,  ignorant  of 
these  transactions,  conveyed  to  Stout,  on 
the  22d  of  September,  1809,  believing  him- 
self in  possession,  by  his  tenant,  and  Stout, 
on  the  same  day,  to  Jackson.  We  know 
not  what  the  law  of  Ohio,  on  this  subject 
"f  possession  by  Claypole,  is;  it  is  not 
found.  But,  it  is  believed,  that  the  law  of 
no  civilized  society,  would  declare  such  a 
deed  void,  so  as  to  prevent  the  title  from 
passing.  This  is  not  a  case  of  defect  of  title 
at  law.  The  legal  title  passed,  but  there 
was  an  outstanding  equity;  and,  if  there  is  a 
distinction  between  a  warranty  of  seisin 
and    a    warranty     for     quiet     enjoyment, 


(which,  1  confess.  I  am  not  casuist  enough 
clearly  to  perceive,)  this  is  a  case  in  which 
the  legal  title  passed,  and  the  party  could 
not  sue  for  a  breach  of  covenant,  until 
(uistcd  by  reason  of  this  outstanding  equi- 
table title. 

What,  then,  did  Jackson  do?  Being  the 
lawful  owner,  he  went  on  the  land,  as 
every  lawful  owner  has  a  right  to  do,  and, 
by  peaceable  means,  acquired  the  posses- 
sion. From  this,  he  has  been  removed,  in 
the  year  1813,  by  a  decree  of  the  Supreme 
Court  of  Ohio. 

The  verdict  finds  damages  for  the  plain- 
tiff, according  to  the  value  of  the  land  and 
improvements,  at  the  time  of  eviction,  to 
the  amount  of  $2,937  50  cents,  with  interest 
from  that  time,  in  case  that  ought  to  be 
the  standard  of  damages;  and  $800  with  in- 
terest from  1809,  if  the  purchase  money  is 
the  proper  <:tandard;  which  question 

160  is   ♦submittt^d   to   the   Court.      If  the 
law    of    Ohio    ought    to    govern    the 

case,  and  would  operate  in  favor  of  the  ap- 
pellant, it  has  not  been  found;  and  whether 
the  increased  price  or  value  arose  from  the 
general  rise  of  lands  in  Ohio  in  the  year 
1813,  or  from  large  improvements  made 
by  the  appellee,  if  this  last  circumstance 
ought  to  vary  the  case,  is  not  found.  It 
appears  from  the  verdict,  that  Jackson 
leased  the  land  to  Claypole,  and  it  not  be- 
ing found  that  he  removed  to  it  himself, 
the  probability  is,  that  large  improvements 
had  not  been  made.  I  see  nothing,  there- 
fore, which  will  enable  me  to  view  this 
case  otherwise  than  as  the  law  would  stand 
between  two  citizens  of  Virginia,  on  a  sale 
and  eviction  of  lands  in  Virginia,  where, 
between  the  time  of  sale  and  eviction, 
lands,  from  general  causes,  have  appreci- 
ated in  value,  and  which  lands  may  also 
have  been  rendered  somewhat  more  valu- 
able by  such  improvements  as  a  tenant,  in 
the  course  of  three  or  four  years,  might  be 
supposed  to  make.  In  other  words,  and  as 
a  general  proposition  applicable  to  all 
cases  of  this  kind,  is  the  purchase  money 
with  interest,  or  the  value  at  the  time  of 
eviction,  to  be  the  standard? 

My  present  opinion  is,  that  the  latter  is 
to  be  the  standard.  It  is  true,  that  if  the 
loss  has  been  greatly  increased  by  a  large 
expenditure  of  money  beyond  what  a  pru- 
dent and  just  man  ought  to  make,  accord- 
ing to  the  circumstances  of  the  case,  there 
might  be  some  difficulty  in  doing  exact  jus- 
tice to  both  parties.  Indeed,  it  must  be  ad- 
mitted, that  whichever  standard  is  adopted, 
entire  justice  will  not  always  be  attained. 
Nothing  is  found  in  this  case,  and  I  must 
presume,  therefore,  that  nothing  exists,  to 
vary  it  from  the  general  proposition  above 
stated. 

This  question  has  been  differently  set- 
tled in  different  States.  If  I  err,  therefore, 
T  have  the  consolation  of  being  supported 
by  those,  who.  under  a  similar  state  of 
things,  have  thought,  as  I  do;  and  as  the 
law  in  this  State  will  not  be  settled  in  this 
case,  I  will  have  an  opportunity  to  abandon 
my    present    opinion,    if,   with    better 

161  lipfhts,   T    shall   see  *cause  to   do   so, 
whenever     this    important     question 

shall   again   come   on  before   a   full   Court. 
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This  is  an  action  of  covenant;  concern- 
ing which,  it  has  been  well  observed,  "that 
as  the  good  of  society  requires  a  punctual 
performance,  and  that  no  person  should  be 
allowed  to  rescind  or  break  through  .his 
contracts,  so  the  law  has  provided  a  rem- 
edy, by  action  of  covenant,  in  which  the 
injured  party  is  to  recover  damages  for  the 
violation  of  the  contract,  in  proportion  to 
the  loss  he  has  sustained."  Bac.  Abr.  tit. 
Covenant;  3  Black.  Com.  157. 

In  this  action,  then,  the  general  question 
is,  what  loss  has  the  party  really  sustained? 

But,  we  are  told,  that  this  is  an  action  of 
covenant  on  the  sale  of  real  estate  in  fee 
simple,  and  that  it  is  brought  on  the  deed 
of  conveyance  itself,  and  that  whatever 
may  be  the  law  of  this  action  of  covenant 
generally,  as  to  sales  qf  personal  property, 
or  in  other  cases,  such  as  leases  for  years, 
&c.,  and  the  loss  really  sustained  in  such 
cases,  by  reason  of  the  breach  of  such  cov- 
enants, yet,  as  anciently  a  party  to  whom 
lands  had  been  conveyed  in  fee,  might 
bring  his  warrantia  chartae,  we  must  see 
what  he  could  have  recovered  in  that  ac- 
tion; and  although  that  action  has  been 
out  of  use  for  a  century,  and  the  covenant, 
at  least  as  regards  this  deed,  is  a  mere 
personal  one  in  this  respect,  yet  the  rem- 
edy is  to  be  varied  and  the  damages  as- 
sessed, according  to  the  nature  of  the  re- 
covery, in  that  obsolete  action.  This  will 
be  proper,  if  that  remedy,  founded  on  an- 
cient feudal  doctrines  which  have  long 
since  passed  away,  and  which  never  existed 
here,  gives  a  proper  and  just  rule  in  regard 
to  those  who  contract  for  a  personal  cove- 
nant and  for  a  just  remuneration,  accord- 
ing to  the  principles  consequent  on  such 
an  undertaking;  otherwise,  not. 

I  cannot,  at  present,  bring  my  mind  to 
acquiesce  in  the  doctrine,  that  it  does  give 
the  correct  rule.  That  remedy  had  its 
own  law,  founded  on  feudal  and  ob- 
solete reasons.  It  gave  nothing,  for 
instance,  when  the  vouchee  had  no 
162  ♦lands,  however  wealthy  in  other  re- 
spects. If  the  lands,  too,  recovered 
on  voucher,  were  afterwards  evicted,  so 
that,  in  reality,  there  was  no  satisfaction, 
the  remedy  was  at  an  end,  &c. 

All  these  doctrines,  doubtless,  suited  the 
feudal  limes.  But,  suppose  a  man  sells 
lands,  receives  the  purchase  money,  and 
puts  the  purchaser  into  possession,  under 
a  covenant  to  convey,  and  before  convey- 
ance, there  is  an  eviction  by  title  para- 
mount; no  warrantia  chartae  lay  in  such 
case,  there  would  be  then  no  such  standard 
to  compare  by;  and  what  then  would  give 
the  rule? 

But,  I  am  not  fully  satisfied,  that,  test- 
ing the  question  by  the  nature  of  the  re- 
covery in  this  ancient  action,  except  as  to 
increased  value,  by  reason  of  improve- 
ments, 1  should  not  be  supported  thereby. 
If  the  warrantor,  on  being  vouched,  enters 
into  warranty,  generally,  that  is,  makes 
defence,  without  saying  any  thing  more, 
he  will  be  held  to  warrant,  according  to  the 
then  value;  but,  if  the  estate  is  more  valua- 
ble, by  reason  of  improvements,  there  he 
can  plead  that  matter.  If,  however,  this 
is  not  the  case,  I  have  seen  no  case  which 


goes  to  shew,  that  he  can  alledge  that, 
from  general  causes,  the  land  has  become 
more  valuable,  and  that  for  that  cause,  he 
is  not  bound  to  enter  into  a  general  war- 
ranty. I  believe  no  such  case  can  be  pro- 
duced; but,  on  the  contrary,  that,  by 
analogy  to  cases  I  shall  produce,  he  could 
not. 

To  simplify  my  ideas,  on  this  subject, 
I  will  suppose,  that  A.  has  thirty  acres  of 
land,  unimproved,  each  acre  of  equal  value, 
say  $100;  and  sells  ten  of  them  to  B.  for 
$1,000.  They  all  remain  unimproved,  until 
B.  is  evicted;  at  which  time,  from  general 
causes,  they  have  appreciated  in  value,  and 
are  then  worth  $200  each  acre.  Will  B. 
get  only  five  acres  of  the  twenty  adjoining, 
and  yet  held  by  A,  or  ten  acres?  If  the 
latter,  as  I  apprehend  he  would,  then  he 
gets  land  worth  $2,000  at  the  time  of  evic- 
tion,  though   he   gave  but  $1,000   for  that 

evicted. 
163  *But,  suppose,  from  a  counter  cur- 

rent in  human  affairs,  the  lands  were 
worth  only  $50  per  acre,  at  the  time  of 
eviction;  would  he  get  the  remaining 
twenty  acres,  worth  only  the  $1,000,  or 
only  ten  acres,  worth  as  much  as  the  ten 
he  lost?    I  apprehend  the  latter. 

Assignment  of  dower  is  a  warranty  in 
law,  and  so  is  an  exchange  or  partition  of 
lands.  2  Saund.  38,  b,  note  5;  Co.  Litt. 
384,  b.  If  a  widow  is  sue'\  she  may  vouch; 
and,  if  she  is  evicted  of  her  dower,  she 
will  recover  one-third  of  the  remaining 
two-thirds.  In  every  exchange,  lawfully 
made,  this  word  excambium  importeth  a 
warranty,  and  also  a  condition.  4  Co.  Rep. 
121,  Bustard's  Case.  The  latter  gives  re- 
entry, and  the  other  voucher  and  recom- 
consideration,  one  land  being  given  in  ex- 
pense; and  this  in  respect  of  the  reciprocal 
change  for  the  other;  but,  it  is  a  special 
warranty  on  the  vouchee,  and,  therefore, 
the  voucher  shall  not  recover  other  lands 
in  value;  and  the  same  law  is  in  case  of 
partition.  Hence,  it  follows,  that  if  three 
acres  are  given  for  three  acres,  and  one  is 
evicted,  the  condition  is  entirely  broken, 
and  the  person  evicted  may  re-enter  for 
the  whole;  but,  if  he  vouches,  he  shall  re- 
cover in  value  but  according  to  the  loss. 
In  partition,  however,  if  each  parcener  has 
three  acres  of  equal  value,  and  one  is 
evicted  of  one  acre,  having  prayed  in  aid 
the  other,  she  will  only  get  half  an  acre, 
so  as  to  make  all  equal.  So,  if  three  acres 
of  equal  value  descend,  and  the  heir  en- 
dows the  widow  of  one,  and  she  is  im- 
pleaded, and  vouch,  and  is  evicted,  she  will 
recover  only  the  third  part  of  the  two 
acres.  But,  in  case  of  exchange,  each 
party  is  a  several  purchaser,  and  each  war- 
rants the  whole  to  the  other;  and,  there- 
fore, he  shall  recover  to  the  value  of  what 
is  lost. 

Let  me  ask,  whether  it  would  have  been 
tolerated  in  either  of  these  cases,  for  the 
vouchee,  or  the  parcener,  who  was  prayed 
in  aid,  to  say,  "true,  you  are  impleaded, 
and  may  be  evicted;  it  is  also  true,  that 
your  lands  have  appreciated,  from  general 
causes,  as  well  as  mine;  but,  if  you 
164  *are  evicted,  I  insist,  that  your  lands 
shall  be  valued  at  the  time  that  the 
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exchange  or  partition  was  made,  or  the 
dower  assigned;  and  that  I  shall  compen- 
sate you  out  of  the  lands  I  hold,  at  their 
present  value.  They  are  now  worth  double 
what  they  were  then;  and  though  you  gave 
me  three  acres  for  the  three  you  may  be 
evicted  of,  and  which  are  now  of  equal 
value  with  the  three  I  hold,  yet,  I  will 
compensate  you  for  the  loss  of  the  three  I 
gave  you  in  exchange,  by  one  half  of  what 
you  gave  me?"  Would  the  dowress,  and 
parcener  evicted,  also  receive  their  satis- 
faction in  the  same  way'* 

But,  the  party,  in  the  case  of  exchange, 
could  re-enter  for  the  whole,  and  this  by 
the  same  law  which  by  the  other  remedy, 
it  must  be  contended,  would  only  give  him 
one-half. 

I  incline  to  think,  therefore,  that  the 
vouchee  must  enter  into  a  general  war- 
ranty, unless  when  he  can  plead,  that  the 
lands  sued  for  have  been  increased  in  value 
by  improvements. 

But,  the  case  cited  from  Johnson's  New 
York  Reports,  admits,  that  in  an  action  of 
covenant,  there  can  be  no  difference  as  to 
increased  value,  whether  arising  from  gen- 
eral causes,  or  improvements.  If  the  law 
of  warrantia  chartae,  however,  was  differ- 
ent from  what  I  suppose  (concerning 
which,  I  shall  not  further  dispute,)  it  might 
have  been  justice  in  feudal  times*,  but,  it 
was  not  the  kind  of  justice  dispensed  by 
the  civil  law,  which,  I  think,  affords  a 
standard  better  adapted  to  our  times,  and 
to  the  office  of  an  action  of  covenant,  as 
by  it,  complete  indemnification  was  given; 
«nd  ought  not,  therefore,  to  influence  us 
in  the  decision  of  what  is  the  proper 
standard  of  indemnification,  in  that  action. 
Such  a  standard  as  that  insisted  on,  I  be- 
lieve, has  never  been  in  the  contemplation 
of  parties  contracting  in  this  State;  and, 
I  think,  I  am  justified  in  this  belief,  by  the 
opinions  (though  they  may  be  called  obi- 
ter,) of  the  Judges  of  this  Court. 
165  *In     Mills    v.     Bell,    3     Call,     320, 

which  was  on  a  bill  for  a  specific 
execution  and  conveyance  of  land,  a  part 
of  which  had  been  recovered  from  the 
purchaser,  Judge  Pendleton,  speaking  for 
the  whole  Court,  says:  "The  first  point 
which  presents  itself  to  the  consideration 
of  the  Court  is,  by  what  ratio  the  compen- 
sation to  be  made  to  Mills,  for  the  land 
evicted,  is  to  be  adjusted?  Whether  the 
\alue  of  them,  at  the  time  of  eviction,  or 
at  the  time  the  purchase  was  made?  The 
former  would  have  been  the  rule,  if  a 
conveyance  had  been  made  warranty: 
Since  the  purchaser  is  entitled,  on  the  cov- 
enant, to  the  increased  value  of  the  estate, 
as  well  as  for  any  improvements  he  may 
have  made  on  it.  But  where,  as  in  this 
case,  the  contract  is  executory,  a  Court  of 
Equity  will  adjust  it,  upon  principles  of 
equity,  according  to  the  circumstances; 
and,since  Mills  appears  to  have  been  faulty 
m  his  payments,  which,  if  regularly  made, 
might  have  prevented  the  loss,  it  ought  to 
be  adjusted,  by  proportioning  the  loss  to 
the  value  of  the  whole  purchase  money 
tor  the  whole  land." 

No  case  of  an  action  of  covenant,  on  a 
warranty  in  a  deed,  in  which  this  question 


has  been  made,  has  ever  come  before  this 
Court,  that  I  am  aware  of;  not,  I  pre- 
sume, because  no  such  case  ha-  occurred, 
(for,  I  am  told,  they  frequently  do,)  but, 
because  the  universal  understanding,  and 
justice  of  the  country,  has  sanctioned  the 
above  opinion. 

The  same  doctrine  is  laid  down  by  Judge 
Roane,  in  the  case  of  Humphreys  v. 
M'Clanach'an,  1  Munf.  500,  as  settled  in  the 
case  of  Mills  v.  Bell.  But,  this  was  an  ex- 
ecutory agreement,  as  in  the  case  of  Mills 
V.  Bell,  and  the  value  settled  on  equitable 
principles,  according  to  the  circumstances 
of  the  case. 

So  in  the  case  of  Nelson  v.  Matthews, 
2  Hen.  &  Munf.  177,  Judge  Tucker  lays 
down  the  same  general  doctrine,  admitted 
to  be  law  in  Mills  v.  Bell.  But  this  was 
a  case,  not  of  eviction,  but  of  a  deficiency 
in  the  land;  so  that  there  being  no  land 
lost,  which  could  be  seen  and  valued,  the 
average  price  per  acre  of  the  whole,  was 
the   only   standard   that  could  ■  be   resorted 

to. 
166  *Since  the  argument,  I  have  been 

referred  to  Crenshaw  v.  Smith  & 
Co.,  5  Munf.  415.  I  have  examined  the 
original  record  in  that  case  and  my  note 
of  the  argument,  and  find  the  report  of  it 
is  not  as  full  as  could  be  wished. 

The  case  turned  on  a  title  bond,  set  out 
in  the  amended  cross-bill,  which  is  not  no- 
ticed in  the  report.  The  principal  tract  of 
land,  which  was  the  great,  if  not  the  sole 
object  of  the  purchase,  was  conveyed  by 
deed,  with  general  warranty;  the  consider- 
ation expressed  being  £300,  the  whole  pur- 
chase money  stipulated  for,  as  far  as 
appeared  in  the  cause.  But  the  title  bond 
extended,  also,  to  lands  adjoining,  some  of 
them,  and  possibly  all,  standing  on  incho- 
ate rights.  From  this  circumstance; — the 
peculiar  phraseology  of  the  bonds  as  to 
these  adjoining  lands; — and  from  the  will 
of  Crenshaw  directing  this  debt  to  be  paid; 
— there  was  much  reason  to  doubt,  whether 
Roberts  sold  any  thing  more  than  his 
rights  in  this  land,  and  it  was  of  a  part  of 
this  land  that  the  alledged  eviction  had 
been.  The  case,  then,  was  placed  by  the 
argument^  on  the  ground,  that  the  bill  was 
*to  be  considered  in  the  nature  of  a  bill  for 
a  specific  execution,  and  as  it  appeared 
that  the  party  could  not  convey  the  100 
acres,  compensation  ought  to  be  made. 

In  this  view,  the  case  was  one  like  Mills 
V.  Bell,  with  this  difference,  that  in  this 
case  there  were  doubts  as  to  the  propriety 
of  any  compensation  at  all. 

The  question  now  before  the  Court,  was 
neither  made  in  the  argument,  nor  was  it 
considered  by  the  Court.  The  present,  I 
believe,  is  the  first  case,  in  which  that 
auestion  has  directly  come  before  the 
Court. 

I  should  not  be  governed  by  the  dicta 
of  the  Judges  in  the  above  cases,  if  I  saw 
good  reasons  to  depart  from  them;  but  I 
do  not.  I  cannot  say,  when  a  jury  is 
called  on  to  estimate  what  was  the  value, 
at  a  given  day,  of  a  particular  tract  of  land, 
which  a  party  has  lost,  and  of  course  has 
lost  something  of  that  value,  and  has  sus- 
tained damage  to  that  amount,  that  an  es- 
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timate    of   such   value   and   loss   can 

167  ♦be  considered  a  mere  speculative  es- 
timate   of    damage,    so    as    to    come 

under  the  doctrines  on  that  subject.  I  do 
not  understand,  that  either  the  civilians  or 
our  Judges  have  considered  that  the  real 
damage  which  a  man  has  sustained  in  such 
a  case,  cannot,  with  sufficient  certainty,  be 
ascertained. 

Suppose  a  part  is  evicted,  which  cuts  off 
the  only  spring  attached  to  the  dwelling, 
and  the  most  valuable  part  of  the  land  and 
improvements,  both  absolutely  necessary 
to  the  enjoyment  of  the  residue,  either  for 
the  purposes  of  comfort  or  profit.  Is  the 
average  price  to  give  the  rule,  or  must  not 
the  intrinsic  value  of  the  land  lost,  added 
to  its  relative  value  to  the  residue  of  the 
tract,  give  it?  And  how  can  we  carry  this 
back  to  the  date  of  the  contract?  The 
parties  never  fixed  a  value  on  the  land, 
thus  disjointed  and  cut  to  pieces.  It  can- 
not be  said,  this  or  that  is  the  value  they 
fixed  to  it  in  that  situation.  The  jury  must 
first  speculate  on  what  it  is  probable  the 
purchaser  would  have  valued  it  at,  and 
whether  ht  would  or  would  not  have  pur- 
chased, under  such  circumstances,  and  then 
say  that  this  was  what  he  had  agreed  to 
give  for  it,  before  it  can  be  said  that  this 
was  the  value  fixed  by  the  parties.  This, 
I  think,  would  be  like  speculative  compen- 
sation, rather  than  fixing  real  damage. 
But,  if  the  jury  in  this  case,  ought  to  fix 
the  actual  loss,  by  taking  into  considera- 
tion, not  only  the  intrinsic  value  at  the 
time  of  eviction,  but  its  relative  value  also, 
(and  I  cannot  see  how,  in  justice,  they 
could  do  otherwise;  indeed,  the  Judges  in 
Nelson  V.  Matthews,  all  concurred  in  opin- 
ion, that  in  such  a  case  as  I  have  supposed, 
the  actual  as  well  as  relative  value  is  to 
give  the  rule,)  they  may  fix  the  value  be- 
yond the  original  purchase  money  of  the 
whole;  so  that  the  plaintiff  in  this  case, 
might  possibly  recover  more  for  a  part, 
than  he  would,  had  he  been  evicted  of  the 
whole,  and  the  purchase  money,  the  sup- 
posed value  agreed  on.  had  given  the  stand- 
ard. We  cannot  combine  the  estimate  of 
the  value  in  such  case,  with  the  purchase 
money.     All  will  then  be  doubt  and 

168  ^speculative    opinion.      We    must    go 
for   the   average   price   given,   or  for 

the  real  loss.     I  think  the  latter. 

Rut,  suppose  the  purchase  is  of  a  house 
and  forty  feet  in  a  town,  not  producing 
one  cent  of  profit,  except  from  the  build- 
ings, which  have  been  consumed  by  fire 
before  the  eviction.  Is  the  seller  to  make 
good  this  loss  to  the  purchaser,  by  return- 
ing the  whole  purchase  money  and  inter- 
est, not  even  having  credit  for  the  rents, 
or  to  pay  only  the  value  of  the  naked  lot, 
which  was  all  that  the  purcha«"er  lost  by 
the  eviction,  leaving  him  to  stand  his  own 
insurer  against  accidents  of  this  kind,  or 
any  other  depreciation  in  value  at  the  time 
of  eviction?  What  does  the  purchaser 
lose?  The  property  of  a  given  value  at  the 
time  of  eviction,  at  which  time  the  cove- 
nant is  broken  and  action  accrues.- 

Again:  A.  sells  to  B.  40  feet  of  grotmd 
in  the  Main  street  of  Richmond,  valuable 
only  as  a  building  lot,   and   soM   as   such. 


To  make  it  avail  any  thing  to  the  pur- 
chaser, he  erects  buildings,  and  is  evicted. 
Has  he  only  lost  his  purchase  money  and 
interest?  Or,  has  he  lost  what  the  lot, 
with  the  buildings,  would  have  sold  for, 
the  day  after  eviction?  Certainly  the  last; 
and  the  only  question  then  is,  whether  that 
is  the  real  damage  he  has  sustained  in  con- 
sequence of  the  bad  title,  and  breach  of 
contract  on  the  part  of  the  defendant? 
Could  there  be  any  doubt  of  his  right  to 
recover  that,  especially,  if  as  in  this  case, 
such  loss  had  not  arisen  from  a  paramount 
title,  unknown  to  the  defendant,  but  in 
consequence  of  a  previous  sale  made  by 
him?  I  think  that  would  be  the  only  safe 
and  just  measure  of  the  injury  in  either 
case;  but  surely  there  could  be  no  doubt 
in  the  latter.  The  vendor  could  not  say, 
you  ought  to  have  waited  for  20,  30  or  50 
years,  so  as  to  be  sure  there  was  no  ad- 
verse claim,  before  you  occupied  the  prop- 
erty, in  the  only  way  you  could  occupy  it, 
so  as  to  make  it  of  the  value  of  one  dollar 
to  you. 

It  will  not  do  to  say,  that  ^uch  risque 
to  vendors  will  put  an  end  to  the  sale  nf 
real  estates.  If  they  do  not  wish 
169  *to  encounter  such  risque,  they  can 
make  a  special  warranty  to  return 
the  purchase  money  only,  or  pro  rata  f"r 
the  quantity  evicted,  and  get  a  price  in 
proportion;  they  are  not  to  warrant  a  gocid 
title,  get  a  full  price,  and  then  say  they  are 
not  to  make  good  the  actual  loss  w^hich 
the  vendee  sustains. 

What  would  be  the  proper  estimate  in 
case  the  purchaser,  after  notice  of  an  ad- 
verse claim,  goes  on  to  make  valuable  im- 
provements, or  without  such  notice,  lays 
out  sums  which  no  prudent  man  ought  to 
expend,  it  is  not  necessary  for  me  to  spec- 
ulate about.  Extreme  suppositions,  out  nf 
the  usual  and  fair  course  of  human  trans- 
actions, a^-e  not  to  vary  the  plain  principles 
of  justice,  applicable  to  ordinary  occur- 
rences. 

It  would  not  be  tolerated,  for  the  vendee 
to  prove,  that  at  the  time  of  the  purchase, 
he  could,  with  the  same  money  have  pur- 
chased another  tract  of  land,  then  offered 
to  him,  and  which,  even  at  the  time  of 
eviction,  was  worth  so  much;  or,  to  say, 
that,  if  he  had  not  been  evicted,  he  would, 
at  the  time  of  the  trial,  and  when  he  gets 
compensation,  have  sold  it  for  so  much. 

These  would  be  considered  unjustifiable 
speculations,  however  clearly  proved,  and 
non  constat,  that  he  would  have  done  ci- 
ther the  one  or  the  other.  Bnt,  all  will 
admit,  that  he  lost  property  of  a  given 
value,  at  the  time  of  eviction,  and  that  he 
has,  therefore,  actually  sustained  damage 
to  that  amount,  by  the  failure  of  the  ven- 
dor to  warrant  and  defend  against  the  ad- 
verse claim,  as  he  covenanted  to  do.  To 
decide,  that  he  shall  not  make  good  that 
loss,  it  has  been  very  aptly  said  by  the 
counsel,  would  be  to  annul,  instead  of  en- 
forcing the  contract. 

It  appears  to  me,  that  the  original  price 
or  A-ahie  has  nothing  to  do  with  the  ques- 
tion: and,  that  much  of  the  error  in  the 
arguments    I    have    seen,   arisen    from  the 
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supposition,   that   if  a   sum   of   money  was 

given,    that    sum,    at    least,    with    interest, 

must   be   recovered.      It    is    true,    that   the 

price  may  sometimes  form  a  correct 

170  guide;   as,  when   the  purchaser,  ♦be- 
fore   entry,   discovers    a    paramount 

title,  and  sues  on  what  is  denominated  the 
warranty  of  title  or  seisin;  and  thus,  be- 
fore there  is  any  material  change  in  the 
property,  or  he  has  sustained  any  loss,  ex- 
cept parting  with  his  money,  brings  his 
action.  In  such  cases,  the  jury  would  give 
him  at  least  his  purchase  money,  and  in- 
terest. But,  where  he  has  been  put  in  pos- 
session, has  made  improvements,  or  has 
permitted  improvements  to  dilapidate,  or, 
from  any  cause,  the  lands  are  more  or  l^ss 
valuable,  his  loss,  by  the  eviction,  is  not 
his  purchase  money  that  he  parted  with  on 
the  sale.  His  loss  is  the  real  value  of  the 
property  at  the  time  of  eviction.  If  he 
has  been  obliged  to  pay  mesne  profits,  it 
is  because  he  has  received  them;  so,  he 
has  nothing  to  complain  of  on  that  score; 
and,  therefore,  I  cannot  see,  according  to 
the  doctrmes  contended  for,  on  what  prin- 
ciple It  is,  that  he  is  to  get  interest  on  his 
purchase  money,  except  it  be  on  the  princi- 
ple of  annulling  the  contract,  and  restoring 
the  party,  as  far  as  may  be,  to  his  former 
situation.  But,  can  you  do  this  at  law? 
And,  if  you  can,  will  it  be  justice  to  do  it, 
without  giving  him  his  improvements? 
Suppose  A.  purchases  of  B.  and  is  put  in 
possession,  and  makes  improvements;  but, 
before  he  has  paid  all  his  purchase  money, 
he  finds  B.  cannot  make  him  a  title  to  a 
most  valuable  part  of  the  land,  near  the 
improvements,  and  he  applies  to  a  Court 
of  Equity  to  rescind  the  agreement.  Is  he 
to  lose  his  improvements,  which  were 
made  on  the  faith  of  a  good  title?  It  will 
not  do  to  reply,  that,  in  that  case,  the  ven- 
dor gets  the  improvements,  and  ought  to 
pay  for  them;  for,  it  is  the  same  to  the 
vendee,  whether  he  gets  them,  or  another. 
His  loss  would  have  been  th<i  same,  had 
they  been  erected  on  the  part  of  the  land 
evicted.  Whether  the  vendor,  or  a  stran- 
ger gets  them,  the  damage  is  the  same  to 
him. 

But,  a  Court  of  Common  Law  does  not 
rescind;    it    enforces    agreements:    and,   by 
an  action  of  covenant,  makes  full  compen- 
sation   for    the    actual    loss    sustained    by 
thnr  violation. 

171  *The  purchase  money,  or  value  at 
the   time   of  the   sale,  may,  or   may 

not,  be  properly  resorted  to,  according  to 
circumstances,  as  aflFording  a  criterion  of 
the  loss  sustained  by  the  evicHon;  but,  in 
my  opinion,  it  will  rarely  give  the  just  rule, 
because,  the  injury  sustained  must  be  ad- 
judged of  at  the  time  the  covenant  is 
broken,  and  at  which  time  action  accrues. 
In  this  case,  it  was  sustained  at  the  time 
the  appellee  lost  his  land  by  the  decree, 
and  not  before.  He  could  not  have  sued 
bis  covenant  before  that  time.  He  then 
lost  his  land,  worth  what  the  verdict  finds; 
and.  I  am  obliged,  therefore,  to  affirm  the 
judgment. 

JUDGF  BROOKE. 


The  question  that  has  been  so  elabo- 
rately discussed,  is  one  of  great  impor- 
tance; and,  it  is  to  be  regretted  that,  there 
being  but  a  bare  Court,  it  is  not  to  be 
finally  settled  in  this  case.  No  case  has 
been  shewn,  in  which  an  action  of  cove- 
nant has  been  sustained  upon  a  technical 
warranty  at  the  common  law;  and,  if  this 
were  a  warranty,  in  its  strict  sense,  of 
lands  lying  in  Virginia,  it  might  be  in- 
sisted, that  this  action  would  riOt  lie.  But, 
as  the  lands  warranted,  lie  in  another  State, 
the  laws  of  which  are  not  found  in  the  ver- 
dict, it  may  be  inferred,  that  the  parties 
used  the  term  warrant,  in  the  deed,  in  its 
vulgar,  and  not  in  its  technical  sense;  and, 
that  the  action  c^f  covenant,  upon  general 
principles,  was  the  proper  action  in  this 
case.  The  covenant  consists  of  two  parts. 
First:  a  warranty  of  the  title;  and.  sec- 
ondly, tliat  the  grantor  had  power  and 
authority  to  convey.  It  will  be  perceived, 
however,  that  thp  plajntifl  has  not,  in  al- 
ledging  a  breach  of  the  covenant,  treated 
it  in  any  other  light  than  as  a  covenant  of 
seisin,  at  the  time  the  deed  was  executed. 
ConF,idering  it  as  a  warranty  at  the  com- 
mon law,  great  diversity  of  opinion  has 
existed,  a?  to  what  was  the  substantial  re- 
covery upon  a  warranty  of  th.at  character; 
and,   it   is   supposed,   that,   in   an   action   of 

covenant,  equivalent  damages  ought 
172       to  be  recovered.     The  ♦warranty  in 

deed  was  introduced  at  a  very  early 
oeriod  of  English  tenures.  Its  object  was, 
in  case  of  eviction  of  the  title  warranted, 
to  secure  to  the  warrantee  lands  of  equal 
value  to  the  bnds  from  which  he  was 
evicted;  and  the  diversity  of  opinion  has 
been,  on  the  ouestion  whether  of  equal 
value  at  the  time  the  warranty  was  en- 
tered into,  or  at  the  time  of  the  eviction  of 
the  warranty.  The  pleadings  are  said  to 
be  the  best  evidence  of  the  law.  and  I 
think  will  settle  the  point  in  controversy. 
If  a  t>arty  was  sued  in  an  action  in  which 
he  might  vouch  the  warrantor,  the  latter 
was  at  liberty  to  plead  the  actual  value  of 
the  land  warranted  at  the  time  the  deed 
was  executed,  and  the  voucher  recovered 
other  lands  of  that  value  only.  If  he 
failed  to  plead,  a  jury  was  empanelled,  to 
enquire  into  the  value,  at  the  time  of  the 
warranty,  and  the  recovery  over  was  of 
lands  of  that  value,  and  no  more.  This 
seems  to  have  been  the  settled  law,  from 
the  time  of  Edward  3d  down  to  James  1st. 
Year  Book.  3  Ed.  3,  14  B.  So  also  laid 
down  in  Fitzherbert;  Books  and  Roll's 
Abridgment.  Covenants  of  seisin  against 
eviction,  and  for  quiet  enjoyment,  were  in- 
troduced into  deeds  long  after  warranties, 
not  for  the  purpose  of  greater  indemnifica- 
tion, but  to  supply  some  defects  in  the 
warranty  of  another  description.  The  war- 
ranty gave  no  remedy  against  the  personal 
estate  of  the  warrantor.  It  lay  only  against 
himself,  or  his  heirs.  If  there  were  no 
lands  in  the  seisin  of  the  warrantor,  when 
the  writ  was  issued  in  the  suit  in  which  he 
was  vouched,  there  could  be  no  recovery 
over  against  him.  So,  also,  if  none,  when 
the  writ  of  warrantia  chart?e  issued,  the 
warranty  was    unavailing.     F.    N.    B.    222. 
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These  were  obvious  objections  to  a  sole 
reliance  on  a  warranty,  when  personal 
property  had  become  of  more  considera- 
tion than  at  the  time  warranties  were  alone 
resorted  to  for  indemnification,  in  case  of 
eviction  by  superior  title.  Upon  a  cove- 
nant of  seisin,  the  party  is  to  be  in- 
demnified for  the  money  paid;  perhaps 
with  interest.  It  is  so  expounded  by 
the    English    law.     Upon    covenants 

173  *against    eviction,   the    rule    is    the 
same;    and,  upon   general   principles, 

it  ought  to  be  so.  Neither  improvements 
or  increased  value  of  the  land,  is  in  the 
contemplation  of  the  parties,  nor  is  dimin- 
ished value  considered  by  them.  The  land, 
and  the  price  given,  are  the  subjects  of 
the  contract.  Any  thing  more  would  be 
speculative  matter;  as  to  which,  value 
could  not  be  so  fixed  as  to  bear  any  rea- 
sonable proportion  to  the  matters  in  the 
contemplation  of  the  parties  at  the  time. 
The  rule  of  the  civil  law  diflFers  from  the 
common  law  rule,  (which  delights  in  cer- 
tainty,) and  is  ^aid  by  some  writers  to  be  a 
very  arbitrary  rule.  It  is  admitted,  not  to 
apply  to  extreme  cases,  and  is,  of  course, 
very  unsettled.  By  that  rule,  it  is  admitted, 
that  damages  are  recovered  for  improve- 
ments, and  other  incidental  changes  in 
value.  Speculative  damages  have  been 
uniformly  discountenanced  by  the  deci- 
sions of  this  Court.  In  the  few  cases  that 
have  been  before  it,  in  which  the  doctrine 
of  warranty  has  been  glanced  at,  (without 
a  thorough  investigation  of  It,)  it  has  been 
supposed  by  the  Judges  to  be  a  hard  doc- 
trine; and  the  cases  have  been  decided 
upon  what,  I  am  of  opinion,  is  the  correct 
standard  of  value,  in  exclusion  of  specula- 
tive damages.  But,  whatever  may  be  the 
true  standard  of  value,  deducible  from  any 
analogy  to  the  recovery  over  upon  a  war- 
ranty at  the  common  law,  it  would  not 
apply  to  this  case.  The  appellee,  Jackson, 
never  was  in  possession  of  the  land,  under 
his  title  from  the  appellant.  He  came  into 
possession  under  another  title,  as  appears 
by  the  verdict,  with  full  knowledge  that  it 
was  a  better  title  than  the  one  under  which 
he  claimed.  His  action  of  covenant,  upon 
the  warranty,  accrued  before  he  entered 
upon  the  land  in  question;  and,  he  cannot 
be  entitled,  by  his  own  act,  to  larger  dam- 
ages than  the  then  breach  of  covenant 
pave  him.  In  eflPect,  there  being  no  good 
title  in  the  appellant,  when  he  conveyed, 
and  no  possession  in  the  appellee,  under 
the  conveyance,  the  covenant  was  broken, 
in  limine,  and  gave  the  appellee  an  action, 
substantially  upon  a  covenant  of  seisin. 
The  alledgcd  breach  of  the  covenant,  in 
the  declaration,  gave  it  that  charac- 

174  ter    *also.      It    negatives    the    power 
and    authority    of    the    appellant    to 

convey  the  title,  as  a  part  of  the  breach  of 
his  covenant  to  warrant;  and  the  finding 
of  the  jury  supports  that  allegation.  On 
this  ground,  therefore,  whatever  may  be 
my  opinion,  upon  a  more  thorough  inves- 
tigation of  the  doctrine  of  warranty,  I  am 
of  opinion,  the  judgment  in  this  case  must 
be  for  the  lesser  damages  found  by  the 
jury. 


Cole  V.  Pennell,  &c. 

December,  1828. 


Office  Judffineiit*— Joint  Defendanttt-lnfant— Writ  of 
Brror  Coram  VoWs.— Where  an  office  jndffmentis 
obtained,  in  an  action  on  a  promissory  note,  against 
two  defendants,  one  of  wbom  is  an  infant  at  the 
time  of  conflrminff  tbe  judgment:  on  a  writof 
error,  coram  vobls.  heing  brouffbt  tbe  proceedinffs 
shonld  be  set  aside,  as  far  a&  the-  declaration,  or 
other  ffood  pleading.  So  decided  by  two  Judges,  in 
a  Court  consistlnff  of  three. 

Same— Same— Same— 5ame.— The  Judgment  in  socb 
case  ouffht  to  be  revoked  as  to  both  defendants, 
and  not  as  to  one  only. 

5ame— Same— Same— Same.— In  such  case,  the  pro- 
ceedings ocurht  not  to  be  reversed,  in  toto.  bnt 
remanded  to  the  rules,  to  be  proceeded  in  from 
the  last  ffood  step. 

This  was  an  appeal  from  the  Superior 
Court  of  Law  of  Harrison  county. 

Cole  brought  an  action  of  debt  against 
Pennell  and  Wamsley,  merchants,  and 
joint  dealers,  trading  under  the  firm  of 
F.  A.  Pennell  &  Co.  The  declaration  was 
filed  at  the  November  rules,  1817.  The 
defendants  being  arrested,  and  not  appear- 
ing, a  conditional  judgment  was  entered 
at  the  rules.  In  December  following,  the 
defendants  still  failing  to  appear,  the  con- 
ditional judgment  was  confirmed  against 
the  defendants,  and  their  appearance  bail. 
On  the  18th  of  April  following,  that  being 
the  last  day  of  the  term  of  the  said  Su- 
perior Court,  the  judgment  aforesaid  be- 
came final,  according  to  the  act  of  Assem- 
bly. 

On  the  4th  of  June  following,  the 
defendants,  Pennell,  Wamsley,  and  Hci- 
skill,  their  appearance  bail,  having 
175  *sued  out  a  writ  of  error,  coram 
vobis,  the  Superior  Court  of  the  said 
county  awarded  a  supersedeas,  upon  bond 
and  security  being  given  for  the  effectual 
prosecution  of  the  said  writ  of  error. 

An  assignment  of  errors  accompanied 
the  application  for  a  supersedeas,  which 
stated,  that  the  said  Pennell,  "at  the  time 
of  the  commencement  of  the  said  suit,  and 
at  the  time  of  making  and  entering  the 
common  order,  for  want  of  an  appearance 
therein,  and  at  the  time  of  the  entry  of 
the  said  judgment  aforesaid,  was  under  the 
age  of  twenty-one  years,  to  wit:  of  the  age 
of  twenty  years,  and  no  more,  to  wit:  at 
the  county  of  Harrison,  aforesaid,  in  which 
case,  the  said  Fielding"  (meaning  Fielding 
A.  Pennell,)  "ought  to  have  been  admitted 
to  appear  and  defend  the  said  suit  by  his 
guardian;"  and  this  they  are  ready  to  ver- 
ify.    The  assignment  concludes  with  pray- 


*Offflce  Judirment.— See  raonoffraphic  note  on 
''Jndfirments"  appended  to  Smith  y.  Charlton,  7 
Gratt.  42,"). 

tJoInt  Contract— Action  on— Judgment.— It  is  a  rule 

of  the  common  law,  that  upon  a  joint  contract  tbe 
action  must  be  asralnst  all  the  joint  contractors, 
and.  as  a  sreneral  rule,  the  judgment  must  be 
aeralnstall  or  none  of  them.  .But  that  is  not  a  uni- 
versal rule.  Where  a  defendant  in  such  an  action 
pleads  matter  which  croes  to  his  personal  discbarire. 
such  as  bankruptcy,  infancy,  or  any  matter  that 
does  not  firo  to  the  action  of  the  writ:  or  pleads  or 
firivesin  evidence  a  matter  which  is  a  bar  to  the 
action  as  asralnst  him  only,  and  of  which  the  others 
could  not  take  advantage,  the  judgment  maybe 
given  for  such  defendant  and  airainst  the  rest 
Moffett  V.  Blckle.  21  Gratt  281,  clUng  principal  case. 
To  the  same  effect,  the  principal  case  is  cited  In 
Choen  v.  Guthrie,  16  W.  Va.  104.  The  principal  case 
is  also  cited  in  Wamsley  v.  Lindemberger.  2  Rand. 
482:  Steptoe  v.  Harvey,  7  Leigh  536:  Steptoev.  Read, 
19  Gratt.  9:  Campbell  v.  Hughes.  12  W.  Va.  211. 
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ing,  that  the  judgment  might  be  revoked, 
annulled,  and  altogether  held  for  nothing. 

With  the  assignment  of  errors,  the  affi- 
davits of  Pennell,  the  defendant,  and  his 
father,  were  filed,  going  to  prove,  that  the 
said  Pennell  was  born  on  the  9th  of  Jan- 
uary, 1797. 

The  bond  and  security  were  given,  ac- 
cording to  the  terms  of  the  order  awarding 
the  supersedeas. 

Cole  appeared  by  his  attorney,  and 
craved  oyer  of  the  record  mentioned  in  the 
writ  of  error,  and  pleaded,  that  the  judg- 
ment in  his  favor  ought  not  to  be  reversed 
or  annulled,  because,  after  taking  the  judg- 
ment aforesaid,  at  rules,  in  the  Clerk's  of- 
fice, against  the  said  Pennell,  Wamsley, 
and  Heiskill,  their  appearance  bail,  and  be- 
fore the  next  term  of  the  Superior  Court, 
held  on  the  18th  of  April,  1818,  to  wit:  on 
the  9th  of  January,  of  the  same  year,  the 
said  Pennell  became  of  full  age. 

To  this  plea  the  plaintiff  in  error  de- 
murred generally,  and  the  defendants 
joined. 

The  Court  sustained  the  demurrer, 
over-ruled  the  plea,  and  reversed  and  an- 
nulled the  judgment  in  favor  of  Cole, 

176  *obtained  at  the  rules,  and  which  af- 
terwards became  final  by  the  rising 

of  the  Court  at  the  spring  term,  1818. 

Cole  appealed. 

Nicholas,  for  the  appellant,  made  four 
objections  to  the  judgment  of  the  Superior 
Court: 

1.  The  writ  of  error  coram  vobis  ought 
to  have  been  applied  for  to  the  Court  it 
self,  and  not  awarded  by  the  Clerk,  and 
this  fault  being  in  the  foundation  of  the 
proceedings,  vitiates  the  whole. 

2.  The  plaintiff  in  error  in  the  Inferior 
Court,  improperly  alledges  that  he  was  an 
infant,  at  the  time  when  the  judgment  was 
obtained  against  him.  The  judgment  was 
never  complete,  until  after  the  term. 
Digges's  exr.  v.  Dunn's  exr.,  1  Munf.  56; 
and  then,  it  is  admitted  by  the  demurrer, 
the  party  had  attained  full  age. 

3.  Writs  of  error  coram  vobis,  on  the 
ground  of  infancy,  do  .not  lie  on  behalf  of 
an  adult,  as  the  party  was,  when  he  ap- 
plied in  this  case.  It  is  fatal  for  an  infant 
to  bring  error  to  reverse  a  judgment,  by 
attorney  and  not  by  guardian.  3  Bac.  Abr. 
616,  tit.  Infancy;  Co.  Ent.  289;  Cro.  Ja.  25. 
The  party  in  this  case  had  a  day  in  Court, 
at  which   he   might   have   pleaded   infancy. 

4.  The  judgment  should  not  have  been 
reversed  in  favor  of  Pennell,  because  it 
was  a  joint  judgment  against  a  mercantile 
firm,  and  w^ould  bind  the  social  effects, 
though  one  of  the  partners  might  have 
been  an  infant  during  part  of  the  partner- 
ship, but  admitted  to  be  of  full  age  when 
the  judgment  was  obtained. 

Leigh,  for  the  appellee. 

It  sufficiently  appears  from  the  record, 
that  the  writ  of  error  was  regularly 
awarded,  or  at  least  allowed.  The  bond  re- 
cites, that  the  writ  had  been  awarded  by 
a  Judge  of  the   General  Court;  and 

177  should  that  point  be  deemed  ♦mate- 
rial, there  is  little,  doubt  that  a  cer- 
tiorari   would    bring   up    a    record,    which 
would  shew  the  award  in  form.     Besides, 


it  is  stated,  that  the  writ  was  produced  in 
Court,  by  the  plaintiffs  in  error,  and  thait 
the  Court  thereupon  superseded  further 
proceedings  on  the  judgment  complained 
of;  which,  if  not  a  formal  award,  is  clearly 
an  allowance  of  the  writ;  and  the  defendant 
in  error  having  appeared  and  pleaded  can- 
not avail  himself  of  it. 

But,  writs  of  error  of  this  kind  may  be 
prosecuted  without  being  awarded  by  the 
Court,  or  a  Judge  in  vacation.  At  common 
law,  all  writs  of  error  in  civil  cases,  as  well 
those  from  a  Superior  to  an  Inferior  Court, 
to  correct  errors  in  law,  as  writs  of  error 
coram  vobis  to  correct  mistakes  or  errors 
in  fact  or  in  process,  were  suable  of  com- 
mon right,  ex  debito  justitiae.  Queen  v. 
Paty,  2  Salk.  504;  2  Wms.  Saunders,  101,  a, 
note.  The  provisions  in  our  statutes  do 
not   relate  to  writs  of  error  coram  vobis. 

1  Rev.  Code,  chap.  69,  §  55,  6,  7,  8,  9;  chap. 
64,  §  11. 

The  writ  of  error  coram  vobis  was 
clearly    the    proper    remedy    in    this    case. 

2  Wms.  Saunders,  101,  a,  note;  Gordon  v. 
Frazer,  2  Wash.  130.  That  a  judgment 
against  an  infant  is  error,  there  can  be  no 
doubt.     3  Bac.  Abr.  Infant,  K.  618. 

But,  it  is  said,  that  this  is  not  a  judg- 
ment against  an  infant;  that  there  was  no 
judgment,  till  the  conditional  judgment, 
entered  at  the  rules,  had  been  confirmed 
in  term;  and  that  then,  the  infant  had  at- 
tained to  his  full  age.  On  this  single  point, 
the  plea  of  the  defendant  in  error  rests 
the  case. 

But,  the  whole  proceedings  at  rules  were 
erroneous,  and  should  have  been  set  aside, 
instead  of  being  confirmed  at  the  ensuing 
term.  If  the  office-judgment  was  irregu- 
lar and  nugatory,  there  was  nothing  to  be 
confirmed. 

Where  an  infant  defendant  makes  de- 
fault, the  plaintiff  ought  to  apply  to  the 
Court  to  assign  him  a  guardian  ad  litem; 
and  he  cannot  take  any  available 
178  step  till  that  be  ♦done.  2  Wms. 
Saunders,  117,  f.  n.  1;  3  Bac.  Abr. 
Infant,  K.  617;  9  Vin.  Error  I,  pi.  13,  p. 
48S. 

The  writ  of  error  was  rightly  prosecuted 
by  attorney,  the  infant  having  then  at- 
tained to  full  age.  3  Bac.  Abr.  Infant,  K. 
616. 

Judgment  being  reversed  for  error  as  to 
the  infant,  was  properly  reversed  as  to  all 
the  defendants.  2  Wms.  Saund.  212,  a.  n. 
4;  Ruffin  v.  Call,  2  Wash.  181. 

A  writ  of  error  is  a  supersedeas  from  the 
date  when  allowed,  and  bail  put  in,  or 
(according  to  our  practice,)  bond  given. 
2  Bac.  Abr.  Error  H.  477. 

Decernber  16.  The  Judges  delivered 
their  opinions.* 

JUDGE  GREEN. 

It  has  frequently  been  determined  here, 
that  a  judgment  by  default  in  the  office, 
for  want  of  an  appearance,  if  founded  upon 
erroneous  proceedings  at  the  rules,  is  er- 
roneous; and  that  such  error  is  not  cured 
by  the  statute  of  Jeofails;  but,  in  such 
cases,  if  the  writ  be  good,  the  erroneous 
proceedings  are  only  set  aside,  and  the 
cause  again  sent  to  the  rules,  to  be  there 


*JUDGE  Cabell,  absent 
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proceeded  in.  An  appearance  will  cure 
many  errors;  but,  if  the  party,  although  he 
niiprht  have  appeared,  either  at  rules  or  in 
Court,  to  set  aside  the  office-judgrnent,  fail 
to  do  Fo,  his  default  in  not  appearing  does 
not  cure  any  error  in  the  proceedings. 

In  the  case  at  bar,  one  of  the  appellees 
being  an  infant,  undefended  when  the  rules 
and  judgment  were  taken  against  him  in 
the  office,  although  adult  before  the  term 
of  the  Court  at  which  that  judgment  might 
have  been  set  aside,  his  failure  to  appear 
did  not  cure  the  error,  if  any,  in  the  pro- 
ceedings in  the  office.  Those  proceedings 
were  erroneous.  No  rule  could  be  taken 
against  him,  until  a  guardian  was  ap- 
pointed to  defend  him,  or  he  at- 
179  tained  his  *age;  and,  if  no  one  on 
liis  behalf  applied  to  the  Court  to 
appoini  one.  the  plaintiff  was  bound,  at  his 
peril,  if  he  had  continued  an  infant,  to  do 
so. 

Two  mconveniences  would  arise  out  of 
this  rule  to  the  plaintiff;  but,  they  are  such 
as  arc  unavoidable,  without  abandoning 
the  rule  of  law,  that  an  infant  cannot  be 
prejudiced  by  any  judicial  proceeding,  un- 
less he  be  defended  by  guardian;  a  rule, 
without  which,  infants,  incapable  of  pro- 
tecting themselves,  might  be  utterly  ruined, 
under  colour  of  judicial  proceedings.  One 
of  those  inconveniences  is,  that  the  plain- 
tiff could  not  proceed  a  step  in  the  cause, 
beyond  the  filing  of  his  declaration,  until 
the  infant  attained  his  age,  or  the  Court 
sat,  so  as  to  enable  him  or  some  other 
to  appoint  a  guardian  ad  litem.  The  con- 
sequence of  which  is,  that  he  must  con- 
tinue the  cause  at  rules>  without  taking 
any  rule  in  the  mean  time.  The  other  is, 
that  if  the  infant  be  held  to  bail,  and  will 
not  or  cannot  give  special  bail,  as  he  can- 
not appear  without  bail,  unless  with  the 
plaintiff's  consent,  the  latter  must  be  con- 
tent to  continue  the  cause  at  rules,  until 
the  infant  attains  his  age,  or  to  consent  to 
his  appearing  without  bail,  which  would  be 
left  to  the  election  of  the  plaintiff. 

The  failure  of  the  infant  to  appear  after 
he  was  adult,  does  not  cure  the  errors  at 
the  rules;  and,  the  judgment,  being 
founded  on  those  erroneous  rules,  is,  there- 
fore, erroneous.  Moreover,  the  rules  and 
judgment  being  joint,  and  erroneous  as  to 
one,  they  were  erroneous  in  toto,  and 
ought  to  have  been  revoked.  But,  these 
errors  not  extending  to  the  writ  or  decla- 
ration, the  Court  went  too  far  in  depriving 
the  party  of  the  benefit  of  his  writ  and 
declaration,  which  were  good.  For,  if  the 
infant  had  pleaded  infancy,  and  it  had  been 
found  f^r  him.  judgment  might  still  have 
been  given  against  the  adult  defendant; 
Hartrup  v.  Thompson,  5  Johns.  Rep.  160; 
or.  the  plaintiff  might  have  replied  neces- 
saries, though  probably  without  effect;  or, 
the  infant  may  have  confirmed  the  contract 
since  he  came  of  age.  The  plaintiff 
ISO  could  not  have  had  *the  benefit  of 
such  replications  upon  the  writ  of 
error,  and  should  not  be  precluded  from 
availing  himself  of  them,  if  the  facts  exist. 
The  judgment  should  have  been  revoked, 
and  all  the  proceedings  at  rules,  subse- 
quent to  the  filing  of  the  declaration,  set 


aside;  and  the  cause  sent  to  the  rules,  to 
be  further  proceeded  in.  The  infant  now 
being  adult,  must  give  special  bail,  and 
plead,  or  judgment  may  properly  be  en- 
tered against  him,  by  default  for  want  of 
appearance,  or  by  nil  dicit,  as  the  case  may 

JUDGE  COALTER. 

I  have  not  been  able  to  satisfy  myself, 
whether  the  plea  in  this  case  was  a  bar  to 
the  writ  of  error,  or  not. 

The  other  Judges,  however,  being  of 
opinion  that  it  is  not,  I  will  merely  state 
my  doubts,  in  order,  that  if  a  similar  case 
should  ever  come  before  the  Court  again, 
an  opportunity  may  be  afforded  for  fur- 
ther enquiry. 

The  appellee,  Pennell,  who  has  brought 
this  writ  of  error  on  the  ground  of  his 
infancy,  was  the  principal  partner,  it  would 
seem,  in  a  store,  contracted  this  debt  in 
Philadelphia  for  goods,  and  executed  the 
note  of  the  firm.  Suit  is  brought  on  this 
note  in  the  Superior  Court  of  Harrison 
county,  returnable  to  the  November  rules, 
1817,  and  appearance  bail  given  by  the  de- 
fendants. There  being  no  appearance,  an 
office-judgment  was  then  taken,  which  at 
December  rules  was  confirmed.  It  ap- 
pears, that  on  the  9th  of  January  follow- 
ing, the  plaintiff  in  error  arrived  at  full 
age.  The  cause  stood  as  an  office-judg- 
ment at  the  April  term  following,  and  not 
being  5et  aside,  is,  by  the  law,  to  be  con- 
sidered as  a  judgment  of  the  last  day  of 
that  term,  and  would  be  so  stated  in  any 
exemplification  of  the  record,  in  the  same 
manner  as  if  actually  entered  in  the  order 
book  of  that  day,  and  signed  by  the  Judge. 
At  this  term,  the  party  was  of  age. 
Generally,  a  plea  to  a  writ  of  error  of 
this  kind,  that  the  plaintiff  in  error 
ISl  "was  of  age  at  the  time  of  the  judg- 
ment, is  a  good  bar  to  the  writ.  2 
Lill.  Entr.  491,  2.31,  270. 

Suppose  he  had  pleaded  at  the  rules  by 
attorney,  and  this  plea  had  been  tried  at 
the  April  term.  Had  he  been  then  an  in- 
fant, this  would  have  been  error;  but.  I 
believe,  it  would  not  in  this  case,  he  beinc 
then  of  age;  and  that  a  plea  to  the  writ, 
that  he  was  then  of  age,  would  have  been 
good. 

In  an  action  against  a  defendant  who  is 
an  infant,  the  plaintiff  may  declare  as 
against  another  person,  and  it  is  not  neces- 
sary to  declare  against  him  as  an  infant, 
and  charge  that  the  goods  were  necessa- 
ries. 2  Morg.  Vade  mecum,  443;  5  Co- 
myn's  Dig.  173.  The  suit  then  was  well 
brought  without  naming  him  as  an  infant, 
if  that  had  been  known.  April  term  was 
the  first  time  at  which  the  plaintiff  could 
have  applied  for  a  guardian  to  be  named: 
but.  then  the  defendant  was  of  age.  What 
was  the  plaintiff  then  to  do?  Was  he  to 
take  an  office-judgment  at  November  and 
December  against  the  other  defendant,  and 
suspend  proceedings  against  the  infant 
until  January  rules,  (for  they  were  on  the 
19th,  and  he  was  of  age  on  the  9th,)  and 
then  take  a  iudgment  against  him,  and  con- 
firm it  at  February  rules?  Had  he  done 
this.  I  apprehend  there  would  have  been 
no  foundation  for  the  writ  of  error.     He, 
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however,  takes  an  office-judgment  against 
both,  before  the  infant  came  of  age. 

Suppose  he  had  been  under  age  at  April 
term,  and  the  plaintiff  had  then  moved  to 
have  a  guardian  named,  but  the  infant 
failed  to  give  appearance  bail,  without 
^\hich,  I  apprehend,  the  guardian  could  not 
enter  an  appearance  and  defend,  what 
c'uld  the  Court  do?  All  that  could  have 
been  done  in  that  case,  it  appears  to  me, 
would  have  been,  to  set  aside  the  office- 
jiu^gment  against  him,  and  send  the  cause 
lo  the  rules,  that  he  might  give  bail,  and 
appear  there.  But,  could  even  this  be  done. 
i:nless  special  bail  was  first  given,  so  as  to 
enyhle  the  guardian  to  appear  and  make  the 
motion?'*  I  am  not  prepared  to  say, 
l>2  *that  an  infant  is  not  to  give  bail. 
He  may  have  contracted  a  debt  for 
necessaries.  He  may,  on  the  eve  of  com- 
ing of  age,  have  committed  an  outrageous 
aiisault,  and  may  also  be  on  the  eve  of 
flying  the  country,  and  bail  may  be  nec- 
essary. 

But,  at  the  office-judgment  Court  he 
was  an  adult,  and  at  least  stood  in  no  bet- 
ter situation  than  if  he  had  been  an  infant, 
and  a  guardian  had  then  been  assigned. 
Had  he  then  appeared  in  Court,  and  moved 
to  send  the  cause  to  the  rules  without  bail, 
(ught  the  Court  to  have  done  so?  Had  he 
given  bail,  and  set  aside  the  office-judg- 
ment, then  the  errors,  if  any,  at  the  rules, 
would  have  been  cured:  2  Wils.  50;  and 
the  most  he  could  have  complained  of, 
would  have  been,  that  he  ought  to  have  an 
opportunity  at  rules,  to  plead  in  abatement. 
The  Court  might  have  sent  it  back  for  that 
purpose,  or  perhaps  permitted  such  plea 
in  Court,  under  the  circumstances. 

These  are  some  of  the  grounds,  on  which 
I  doubt  whether  the  plea  in  this  case  was 
nut  a  bar  to  the  writ  of  error. 

The  other  Judges,  however,  being  of 
f'pinion  that  it  was  not,  still  I  think  that 
the  judgment  on  the  writ  of  error  is  erro- 
neous. The  writ  and  declaration  were 
Kood,  though  the  proceedings  in  the  office 
against  the  infant  were  not.  The  course 
of  the  Court  then,  is,  to  reverse  the  first 
error.  The  judgment  and  proceedings, 
then,  ought  to  have  been  reversed  to  the 
declaration,  and  the  cause  remanded  to  the 
rules,  for  futher  proceedings. 

JUDGE  BROOKE. 

The  objection,  that  the  writ  of  error  in 
this  case  was  issued  by  the  Clerk,  and  not 
upon  motion  in  Court,  is  obviated  by  the 
facts  in  the  record.  The  order  of  the 
Court,  superseding  the  judgment  sought  to 
be  reversed,  is  made  on  the  day  of  the 
date  of  the  writ;  and  the  bond  recites,  that 
the  writ  issued  by  the  order  of  a  Judge  of 
the  General  Court.  In  the  absence 
1^3  of  these  facts,  the  objection  *comes 
too  late  after  oyer  of  the  writ  of 
error,  and  a  plea  to  the  assignment  of  er- 
rors, in  pursuance  of  the  writ.  The  judg- 
ment on  these  proceedings,  I  think,  is  also 
correct.  The  coming  of  age  of  the  appel- 
lee. Pcnnell,  since  the  common  order,  can 
give  no  new  aspect  to  the  case.  No  future 
pleadings  can  avail  the  appellant.  The  in- 
fancy of  the  appellee  being  admitted  by  his 
plea  to  the  assignment  of  errors,  and  ad- 


judged upon  demurrer,  cannot  again  be 
put  in  issue  in  any  proceedfngs  at  rules, 
tior  would  it  be  regular  to  send  the  cause 
back  to  rules,  for  a  plea  that  could  not  be 
negatived  by  the  plaintiflF.  I  am,  there- 
fore. r)f  opinion,  that  the  judgment  ought 
to  be  iffirmed. 

Judgment  and  proceedings  reversed  to 
the  declaration,  and  the  cause  remanded  to 
the  rules,  for  further  proceedings. 


Deloney  v.    Hutcheton,  &c. 

December.  1828. 

Partnerahlp— Realty— RIffhto  of  3arvivingr  Partner  In.* 

—Where  parties  purchase  an  estate,  jointly  for 
the  purposes  of  their  trade,  it  is  considered  in 
equity  as  an  estate  in  commoD,  In  Kncrland:  and, 
in  VirfflDla.  where  the  Jus  accreficeDdi  Is  abolished, 
it  is  so  considered  in  law  as  well  as  equity.  There- 
fore, a  survlvioff  partn<*r  can  have  no  other  claim 
asralnst  real  estate,  held  in  partnership,  than  any 
other  creditor  has.  Per  Obebn.  Judgre. 
Injuoctlont-  ^uAzmitnt  agralnat  Administrator.— An 
administrator  who  enjoins  a  judsrment  against 
him.  in  his  representative  character,  on  the 
ffronnd  that  he  Is  a  creditor  of  the  estate  of  the 
decedent,  mast  be  prepared,  on  the  motion  to  dis- 
solve, to  show,  from  his  accounte.  that  he  Is  a  cred- 
itor.   So  decided  by  two  Jadcres  out  of  three. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court. 

Deloney  and  Ferrell,  entered  into  a  mer- 
cantile partnership;  and  purchased  to- 
gether a  small  tract  of  land  in  Mecklen- 
burg county,  on  which  their  store  was  kept. 
Some  years  afterwards,  Ferrell  died,  in- 
testate, leaving  a  widow  and  four  children; 
and  Deloney  became  administrator 
184  *ou  his  estate.  The  widow  of  Fer- 
rell, the  four  children,  by  their 
mother,  as  their  guardian,  and  Deloney, 
united  in  petitioning  Mecklenburg  Court, 
to  have  one  moiety  of  the  land  aforesaid 
sold;  as  the  land,  when  divided  among  the 
representatives  and  heirs  of  Ferrell,  would 
not  amcunt  to  one  hundred  dollars  each, 
if  sold  in  separate  parcels. 

The  Court  accordingly  granted  the  peti- 
tion, and  appointed  commissioners  to  sell 
the  land.  Deloney  became  the  purchaser, 
and  executed  his  bond  for  the  purchase 
money. 

The  bond  not  being  paid  when  it  became 
due,  suit  was  brought  on  it  by  Hutcheson, 
surviving  commissioner,  and  judgment  ob- 
tained. 

Deloney  then  tiled  a  bill  of  injunction, 
stating  the  foregoing  facts,  and  that  he  had 
administered  all  the  personal  estate  of  the 


*Partner8hlp-Realty-Rlffhts  of   Surviving  Partner 

In.— Tucker.  P.,  in  Pierce  v.  Trisrfir,  10  Leiffh  4lfl.  dis- 
cusses at  some  lenerth  the  question  of  whether  or 
not  freehold  estate  purchased  by  partners  in  trade 
for  partnership  purposes,  and  so  used,  should  be 
considered,  on  the  death  of  one  partner,  as  per- 
sonal estate  devolving  on  the  survlvlnir  partner 
and  subject  to  distribution  as  other  personal  estate 
of  the  firm.  Judge  Tucker  refers  to  the  opinion 
of  Judge  Oreen  In  the  principal  case,  and  says 
that  he  alone  touched  on  the  question  and  that 
his  opinion  seemed  unsound.  See  further,  mono- 
firraphlc  notf  on  "Partnership"  appended  to  Scott 
V.  Trent.  1  Wash.  77. 

tlnjunctlon- Dissolution.— The  settled  doctrine  is, 
that,  where  a  motion  to  dissolve  an  injunction  Is  on 
the  bin  and  answer,  and  the  answer  denies  all  the 
equity  of  the  bin.  the  Injunction  Is  dissolved  of 
course,  except  when  from  the  bill  and  answer 
special  reasons  may  appear  for  continuance.  Moore 
V.  Steelman.  80  Va.  340,  citlnfir  principal  case.  See 
further,  monoflrraphlc  note  on  "Injunctions"  ap- 
pended to  Claytor  v.  Anthony,  16  Oratt  filS. 
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said  Ferrell:  that  the  estate  is  indebted  to 
him,  in  his  character  of  surviving  partner, 
and  administrator,  in  the  sum  of  several 
thousand  dollars:  that,  the  debt  aforesaid 
is  the  only  estate,  real  or  personal,  which 
then  remained;  and  that  if  it  should  be 
paid  over  to  the  widow  and  heirs  of  Fer- 
rell, he  would  never  receive  any  portion 
of  the  debts  due  to  him;  that,  the  debts 
due  to  him,  as  administrator,  are  of  such 
dignity  as  to  subject  the  real  estate,  and 
bind  the  heirs  of  his  intestate;  and  the 
debt  due  to  him  as  surviving  partner,  ought 
to  charge  this  particular  property,  "which 
was  bought  for  partnership  purposes,  and 
was  held  as  joint  stock."  He  therefore 
prayed,  that  the  judgment  might  be  in- 
joined,  and  made  Hutcheson,  Mary  Fer- 
rell, and  the  infants,  defendants. 

The  injunction  was  awarded. 

Hutcheson  answered,  that  he  was  igno- 
rant of  the  various  matters  alledged  in  the 
bill:  that  he  only  acted  as  commissioner 
to  sell  the  land,  under  the  order  of  Court; 
and  that  he  is  entitled,  at  all  events,  to  the 
amount  of  his  account,  for  expenses  in 
carrying  the  order  of  the  Court  into  effect, 
for  prosecuting  the  suit  at  law,  and  for  his 
personal  trouble  in  attending  to,  and  de- 
fending this  suit. 
185  *The     answer     of     Mary     Ferrell 

states,    that    her    husband    was    pos- 
sessed  of   a   considerable    estate   in   lands, 
slaves,  and  other  personal  property,  at  the 
time  that  he   entered   into  the  partnership 
mentioned    in    the    bill,    when    he    sold    his 
land,  as  she  believed,  to  set  up  the  store, 
and   commence  business:   that,   she   under- 
stood,   that    her   husband    advanced    £500, 
and  the  complainant,   £800;  and  their  pro- 
portion of  profit  or  loss  was  to  be  in  the 
same  proportion;  and  her  huslband  was  to 
receive  wages  for  his  personal  services  in 
conducting  the   business:   that,   some  time 
afterwards,  a   dissolution  of  their  partner- 
ship took  place;  upon  which  event,  she  un- 
derstood, that  the  complainant  kept  them 
on  his  own  account,  and  that  the  complain- 
ant was  on  that  account  indebted  to  him  in 
£700,    or    upwards:    that,    upon    her    hus- 
band's    death,    (who     died     intestate,    pos- 
sessed of  a  tract  of  land,  several  slaves,  and 
other  personal  estate,)  the  slaves  and  per- 
sonal estate,  as  well  as  all  the  personal  es- 
tate    and     all     the     remaining    debts     and 
subjects   due   the   concern,    came   into   the 
hands  of  the  complainant:  that  all  the  es- 
tate  of   slaves   and   personal   property  was 
vsold  by  him,  and  the  proceeds  thereof  have 
come  to   his  hands:   that,  whether  the  de- 
fendant has  applied  the  whole  proceeds  of 
the  estate  to  the  payment  of  his  intestate's 
debts,   she   cannot   say;   but,   she   thinks   it 
strange,  if  it  be  true  that  he  had  expended 
more  than  the  estate,  in  the  payment  of  his 
intestate's   debts,   and    the   subjects   of   the 
partnership    transactions,    that    he     should 
omit   to  return  an   inventory,  and  account 
of  sales  to  Court,  and  should  so  long  have 
delayed  a  settlement  of  his  accounts:  that, 
it  is  highly  improbable  that  the  complain- 
ant is  in  advance  to  his  intestate's  estate, 
as   he    could   have    had    no    hope   of   reim- 
bursement, after  the  assets  were  exhausted, 
and  he  was  always  embarrassed  in  his  own 


affairs,  and  frequently  compelled  to  sell  his 
own  property  to  meet  his  engagements. 
She,  therefore,  calls  upon  him  for  a  close 
of  his  administration,  and  a  settlement  of 

his  partnership  transactions,  &c. 
186  *On   motion,   the   Court  of  Chan- 

cery dissolved  the  injunction,  and 
ordered  that  the  plaintiff  render  an  ac- 
count of  his  administration  of  the  estate 
of  Ferrell,  deceased,  before  a  commis- 
sioner of  the  Court,  who  was  also  to  state 
and  settle  the  accounts  of  the  copartner- 
ship of  Ferrell,  Deloney,  &c. 

Deloney    obtained     an     appeal    from    a 
Judge  of  this  Court. 

Gilmer,  for  the  appellant. 

Leigh,  for  the  appellee. 

The  case  was  submitted. 

December     17.     The    Judges     delivered 
their  opinions.* 

JUDGE  GREEN. 

In   England,  when  partners  purchase  an 
estate    jointly    for    the    purposes    of   their 
trade,  although  at  law,  upon  the  death  of 
one,  the  estate  survives  to  the  other;  yet, 
in  equity,  it  is  considered  as  an  estate  in 
common.      If  the  representatives  of  the  de- 
ceased   partner  claim   this  equity,  they  must 
submit   to    the   rule,  that  he    who  will  have 
equity  must  do  equity,  and  pay  to  the  sur- 
viving partner  whatever  may  be  due  to  him 
on  their  partnership  transactions.     In  Vir- 
ginia, the  jus  accrescendi  is  abolished,  and 
the   representatives  of  a  deceased  partner, 
claiming  the  legal  title,  can  be  put  under  no 
conditions.      The    surviving   partner,   if  he 
be   a   creditor,   can   have   no  other  remedy 
against    the    real    estate,    than    any    other 
creditor  can  have.     There  is,  possibly,  an- 
other ground,  on  which  one   partner  may 
have  a  lien  for  any  balance  due  upon  the 
partnership    transactions,    upon    real   prop- 
erty purchased  with  the  partnership  funds. 
If  one  purchases,  and  pays  for  land, 
187       and  *causes  it  to  be  conveyed  to  an- 
other, there  is  a  resulting  trust  for 
the  purchaser.     If  a  purchase  be  made  with 
the  funds,  and  for  the  purposes  of  the  part- 
nership, there  may  be  a  trust,  although  the 
conveyance  be  to  the  partners  in  their  in- 
dividual characters,  for  them  in  their  char- 
acters as  partners,  and  for  the  purposes  of 
the  partnership;  and  the  consequence  may 
be,  that  each  partner  may  have  a  lien  upon 
it,   for  the  balance   due   to   him,  from  the 
concern;   or,  rather  an  interest  in  it,  pro- 
portioned   to    his    interest    in    the    partner- 
ship  funds.     Sugd.   Law  of  Vend.   ch.  15. 
This  resulting  trust  can  only  arise  upon  the 
original     payment    being    made    with    the 
partnership   funds;   not   from  a  subsequent 
agreement   to    hold    the    property   as   part- 
nership    stock:    for,    such    an    agreement 
would  be  void  under  the  statute  of  frauds. 
But,  however  this  may  be,  the  plaintiff  has 
not  brought  his  case  within  this  principle; 
lor,  he  does  not  alledge  that  the  property 
in   question   was   purchased  with  the  part- 
nership   funds.      I    do    not   think,   that  the 
statement    that    he    and    Ferrell    purchased 
the  land  on  which  their  store  was  kept,  and 
that    it    was   bought    for    partnership   pur- 
poses,    and    was     held    as    joint    stock,    is 
equivalent   to   such   an   allegation;    for,  all 
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this  is  consistent  with  the  fact  of  each 
partner  paying  his  proportion  of  the  pur- 
chase out  of  his  individual  funds. 

If  the  appellant  was  a  creditor,  and  had, 
as  administrator,  paid  debts  which  bound 
the  heirs,  he  might,  upon  the  principle  of 
marshahng  assets,  reach  the  fund  in  ques- 
tion. But,  he  should  have  been  prepared, 
at  the  time  the  motion  was  made,  to  dis- 
solve, to  shew,  at  least,  that  he  had  paid 
such  debts,  and  have  exhibited  the  ac- 
counts of  his  administration,  on  oath;  oth- 
erwise, the  consequence  would  be,  that  a 
most  expensive  litigation  might  have  con- 
tinued in  vain,  for  several  years.  The  con- 
duct of  the  appellant  raises  a  strong 
presumption  against  him.  He  united  with 
the  widow  and  children  of  Ferrell,  in  the 
petition  for  the  sale  of  the  property  in 
1909,  and  never  asserted  the  claim  he  now 

sets  up,  until  1818. 
ISS  *I  think  the  order  appealed  from 
is  right,  and  should  be  affirmed;  es- 
pecially, as  he  is  not  precluded  from  mov- 
ing to  reinstate  the  injunction,  upon 
shewing,  by  the  deed,  or  otherwise,  that 
the  land  was  purchased  with  the  partner- 
ship funds,  and  making  a  proper  case  in 
other  respects. 

JUDGE  COALTER. 

If  it  was  not  wrong  to  grant  the  injunc- 
tion in  this  case,  because  the  complainant 
did  not  file  with  his  bill  his  administration 
and  the  partnership  accounts,  so  as  ^o 
shew  precisely  how,  and  to  what  extent, 
he  claimed  a  credit  under  each,  then  it  was 
wrong,  in  my  opinion,  to  dissolve  the  in- 
junction before  taking  those  accounts,  or 
at  least  apprising  the  party,  that  it  was 
necessary  to  exhibit  them,  and  his  vouch- 
ers, in  the  cause.  This  could  easily  have 
been  done,  by  dissolving  the  injunction, 
unless  they  were  filed  a  given  day.  The 
affidavit  of  the  party  to  his  bill,  is  always 
taken  as  a  sufficient  verification  of  it,  to 
authorise  an  injunction;  and,  I  believe,  the 
usual  practice  is,  especially  in  cases  of  ex- 
ecutors or  administrators,  where  accounts 
necessarily  exist,  to  refer  them  to  a  com- 
missioner, and  not  to  burthen  the  record, 
in  the  first  instance,  with  voluminous  ac- 
counts and  vouchers;  and  this  reason  would 
also  apply  to  partnership  accounts,  which 
are,  generally,  not  only  intricate,  but 
voluminous.  It  is  not  denied,  that  the  ap- 
pellant was  administrator,  and  also  sur- 
viving partner;  and,  if  the  appellees  really 
believed  they  had  claims  against  him,  in 
cither  character,  to  the  amount  now  to  be 
recovered,  it  is  strange  that  no  attempts 
had  been  made  to  bring  him  to  a  settle- 
ment. Besides,  it  is  stated,  that  these  par- 
ties will  be  unable,  if  the  money  goes  into 
their  hands,  to  refund  it.  This  makes  the 
case,  in  this  respect,  stronger  than  that  of 
Miller's  executors  v.  Rice,  and  others,  1 
Rand.  438. 

If,  however,  the  Chancellor  thought, 
from  the  allegations  in  the  answer,  that 
there  were  reasons  to  suspect  that  no  such 
accounts  existed,  he  could  have 
139  given  the  *party  an  opportunity  to 
file  them,  by  a  nisi  decree,  as  above 
stated,  or,  at  farthest,  by  directing  the 
money  to   be   paid   into    Court,   or   to   be 
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placed  there  by  the  officer,  after  it  should 
be  made  on  the  execution,  so  as  finally  to 
have  it  within  his  power. 

For  these  reasons,  I  am  for  reversing 
so  much  of  the  decree  as  dissolves  the  in- 
junction, and  for  affirming  the  residue. 

JUDGE  BROOKE. 

The  appellant  was  in  the  County  Court 
of  Mecklenburg,  upon  a  petition,  with-  the 
widow  and  children  of  his  intestate,  to  sell 
the  land  of  his  deceased  partner,  when  he 
applied  for  the  injunction.  The  equity 
which  he  alledges  in  his  bill,  was  a  proper 
subject  for  that  Court  in  which  he  had 
taken  administration  of  the  estate  of  his 
partner.  His  equity  is  in  hostility  to  the 
decree  he  asked  for  in  that  Court.  If  there 
is  any  foundation  for  it,  upon  a  bill  filed 
there,  he  would  have  been  relieved,  and  the 
account  of  his  administration  would  have 
been  taken  there,  instead  of  the  Chancery, 
Court  at  Lynchburg;  but,  he  has  furnished 
no  proof  in  that  Court,  in  support  of  his 
bill,  the  allegations  in  which  being  denied 
by  the  answer,  the  injunction  was  properly 
dissolved.  I  am,  therefore,  of  opinion,  that 
the  decree  ought  to  be  affirmed. 

Decree  affirmed. 


190      *WiUon,  AdmV.  &c.  v.  Ci^ldwell,  &c. 
January,  1824. 

In  this  case,  the  appellant  having  failed 
to  bring  up  the  record  in  time,  Johnson, 
for  the  appellee,  moved  the  Court  to 
docket,  and  dismiss  the  appeal;  but,  he 
had  only  a  copy  of  the  decree  in  the  Court 
below,  and  the  appeal  therefrom,  and  not 
a  complete  record.  The  Court  granted  the 
motion,  (the  appellant  being  called,  and 
not  appearing,)  deeming  the  copy  of  the 
decree,  and  the  appeal  therefrom,  sufficient 
under  the  act  of  Assembly. 


Bagwell  and  Others  v.  Elliott  and  Wife. 

January,  1824. 

WIIU«-Proof  InCourt— NcceMlty  of.t-it  Is  not  neces- 
sary that  a  will  should  be  proved  in  a  Court  of  pro- 
bate, in  order  to  eive  it  validity  as  a  will  of  land. 

5aiii«— Publication— Tim*  of.— Tbe  time  of  publication 
is  not  necessarily  fixed  by  the  date  of  tbe  will:  and 
it  may  be  proved  to  bave  been  published  on  a  subse- 
quent day.  by  two  subscribing  witnesses :  althoucrh 
it  has  previously  been  admitted  to  probate,  with- 
out any  particular  notice  that  it  was  published  on 
a  different  day  from  its  date. 

This  was  an  appeal  from  the  Superior 
Court  of  Law  for  Accomack  county. 

Bagwell  and  others  brought  ejectment 
against  Elliott  and  wife,  for  a  certain  tract 


•Wllls.-See  irenerally.  monoffraphic  note  on 
"Wills"  appended  to  Hughes  v.  Hughes.  2  Munf.  209. 

t5ame-Proof  In  Court-  Necessity  of.— Although  it 
is  not  necessary  to  prove  a  will  in  a  court  of  pro- 
bate in  VlrfiTinia,  for  the  purpose  of  givinsr  it  effect 
as  a  will  of  lands,  yet.  It  is  necessary,  where  the 
fact  is  in  issue,  that  he  who  claims  under  it  should 
show  by  proof  in  the  cause.  In  which  the  claim  is 
asserted,  that  it  was  executed  with  the  solemnities 
required  by  the  laws  of  Virginia,  to  rive  it  the  effect 
of  a  win  of  lands.  This  fact  may  be  shown  by  pro- 
ducing a  proper  probate  in  a  court  of  probate  in 
Virjfinia;  or.  if  the  will  has  not  been  so  proved,  by 
any  other  competent  evidence,  according  to  the 
course  of  the  common  law.  Morrison  v.  Campbell, 
2  Rand.  217,218,  ciWn^  Bagwell  v.  Elliott  as  a  case  in 
which  these  points  are  fully  discussed.  To  the 
point  that  a  will,  although  not  admitted  to  probate, 
is  a  valid  will  of  land  the  principal  case  is  also  cited 
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of  land,  containing  sixty  acres,  lying  in 
the  county  of  Accomack.  At  the  trial,  the 
jury  found  a  special  verdict,  to  the  follow- 
ing effect:  that,  Thomas  Bagwell,  late  of 
the  county  of  Accomack,  being  upwards  of 
twenty-one  years  of  age,  on  the  5th  day 
of  November,  1810,  duly  made  and  pub- 
lished his  last  will  and  testament  for  pass- 
ing real  estate. 

The  devise  under  which  the  defend- 
ants claimed,  is  in  the  following  words: 
"Item,  I  give  the  whole  of  the 
191  ^residue  of  my  estate,  of  what  kind 
or  description  soever,  to  my  beloved 
wife  Peggy  Bagwell  and  her  heirs  and  as- 
signs>  except  the  sum  of  one  hundred  dol- 
lars, which  T  give  to  the  bishops  of  the 
Methodist  Church,  &c."  This  will  was 
signed,  sealed,  and  published  in  the  pres- 
cncd  of  six  witnesses,  who  subscribed 
their  names. 

The  verdict  further  finds,  that  the  said 
Thomas  Bagwell  departed  this  life  on  the 
16th  day  of  May,  1816,  leaving  his  said  will 
in  full  force;  which  will,  on  the  27th  day 
of  May;  1810,  was  duly  proved  before  the 
Court  of  the  county  of  Accomack,  and  ad- 
mitted to  record:  that,  subsequent  to  the 
date  of  the  said  will,  and  before  the  death 
of  the  said  Thomas  Bagwell,  viz:  on  the 
8th  day  of  July,  in  the  year  1815,  the  said 
Thomas  Bagwell  purchased  the  lands  in 
the  declaration  mention'^.d,  of  a  certain 
John  Ironmonger,  who,  on  the  same  day, 
conveyed  the  same  to  the  said  Thomas 
Bagwell,  in  fee  simple:  that,  at  the  death 
of  the  said  Thomas  Bagwell,  he  left  no 
children,  nor  father,  nor  mother  living,  but 
left  two  brothers  of  the  whole  blood,  viz: 
Isaiah  Bagwell,  and  Georgs  P.  Bagwell, 
lessors  of  the  plaintiff,  and  two  sisters,  viz: 
IClizaheth  J.  Wise,  and  Sarah  Ashby,  j(both 
of  the  half  blood,)  and  also  lessors  of  the 
plaintiff,  and  no  other  brothers  or  sisters, 
nor  their  descendants:  that,  about  four  or 
five  weeks  before  the  death  of  the  testator, 
Asa  Shield,  James  Shield,  and  Abel  Garri- 
son, being  at  the  house  of  the  testator,  his 
v.'ife,  who  is  the  female  defendant,  whis- 
pered to  the  testator,  and  then  went  into 
another  room;  and  while  she  was  out  of 
the  room,  the  testator  said  that  all  the  wit- 
nesses to  his  will  were  dead,  and  his  wife 
had  been  tcazing  him  to  have  it  witnessed 


in  Caperton  v.  Gregory,  11  Gratt.  608:  West  v.  West, 
3  Rand.  379. 

Althousrh  a  probate  Is  not  necessary,  with  us.  to 
give  effect  to  a  will  of  land,  yet,  when  admitted  to 
probate  as  a  will  of  lands.  It  cannot  afterwards  be 
questioned  in  any  way  but  that  prescribed  by  the 
act  of  the  assembly.  West  v.  West,  3  Rand.  388.  cit- 
ing principal  case. 

Same— Probate— Conclusiveness  of.— In  Ballow  v. 
Hudson.  13  Gratt.  678.  It  is  said :  "This  court  has  de- 
cided, very  frequently,  that  If  a  court  of  competent 
jurisdiction  shall  admit  a  will  to  probate  as  a  will  of 
lands,  which  appears  upon  its  face,  or  upon  the 
record  of  probate,  not  to  have  been  duly  executed 
as  a  will  of  lands,  still  the  sentence  is  blndlner 
upon  all  concerned  In  interest,  and  upon  all 
courts  as  longr  as  the  sentence  remains  in  force. 
That  such  is  the  law  Is  regarded  as  well  settled. 
See  BafTwell  v.  Elliott,  3  Rand.  190.  Judge  Ghebn's 
opinion:  West  v.  West.  3  Rand.  878.  386:  Nalle 
V.  Pen  wick.  4  Rand.  586:  Vauffhan  v.  Green,  1  Leigrh 
287;  Street  v.  Street.  11  Leiffh  498;  Parker  v. 
Brown,  6  Gratt  564:  Robinsons  v.  Allen.  11  Gratt 
786."  On  the  same  subject  the  principal  case 
Is  cited  in  Ballow  v.  Hudson,  18  Gratt  679;  Nalle  v. 
Fen  wick,  4  Rand.  589:  Vau^han  v.  Doe.  1  Lei?h293; 
Duff  V.  Dnff,  8  Lelffh  628:  Raines  v.  Barker,  18  Gratt 
181. 


again;  and  also  said,  that  he  had  purchased 
two  otiier  pieces  of  land,  and  had  had  a 
thought  of  making  a  new  will,  or  altering 
that:  that,  Mrs.  Bagwell  then  brought  the 
will  into  the  room,  and  laid  it  on  the  table: 
and  the  testator  then  said  to  the  said  Abel 
Garrison,  Asa  Shield,  and  James  Shield, 
"this  is  my  will;"  and  requested  them  to 
witness    the    same;    which    they   did 

192  *in  his  presence,  and  in  the  pres- 
ence of  each  other:  that,  Mrs.  Bag- 
well then  took  up  the  will,  and  carried  it 
out  of  the  room:  that,  immediately  after 
the  death  of  the  testator,  the  defendant 
Margaret  entered  upon  the  lands  in  the 
declaration  mentioned,  and  that  she  and 
her  husband,  the  other  defendant,  continue 
in  possession  thereof;  and  if,  upon  the 
foregoing  facts,  the  law  be  for  the  plaintiff, 
they  find  for  the  plaintiff  his  term  yet  to 
come  in  the  lands  in  the  declaration  men- 
tioned, and  one  cent  damages;  and,  if  the 
law  be  for  the  defendants,  they  find  for 
the  defendants. 

The  parties,  by  agreement,  added  the 
following  fact  to  the  special  verdict,  viz: 
that  the  said  Thomas  Bagwell,  at  the  time 
of  his  death,  left  no  descendant  of  a  child 
living. 

The  Court  gave  judgment  on  the  special 
verdict  for  the  defendants. 
.    The  plaintiffs  appealed  to  this  Court 

Leigh,  for  the  appellants. 

Wickham,  for  the  appellees. 
*  January  30.     The  Judges  delivered  their 
opinions. 

JUDGE  GREEN.  The  special  verdict 
in  this  case  expressly  finds  the  due  execu- 
tion and  attestation  of  the  will  originally, 
and  the  re-publication  of  it  by  the  testator, 
after  his  acquisition  of  the  lands  in  ques- 
tion. That  re-publication  was  in  such  a 
form,  as  that,  if  the  original  execution  of 
the  will  had  not  been  duly  proved,  that 
which  was  in  fact  a  re-publication  would 
have  been  received  as  sufficient  to  estab- 
lish the  will  as  then,  for  the  first  time,  ex- 
ecuted. It  was,  in  effect,  a  re-execution  of 
the  will.  The  declaration  of  the  testator 
to  the  witnesses,  before  he  acknowledged 
the  will  for  his,  and  requested  them  to 
attest,  cannot,  consistently  with  the  prin- 
ciples of  law,  be  received  to  impair  the 
legal    effect    of   his   acknowledgment 

193  of    the   will.     *That    effect    was  to 
make  the  will  speak  as  at  that  time. 

The  words  of  the  will  are  appropriate  to 
pass  the  lands  in  question  to  the  female 
defendant,  unless,  in  point  of  law,  it  be 
necessary  that  a  will  of  lands  should  be 
proved  and  recorded,  before  it  can  have 
the  effect  of  passing  a  legal  title.  The  spe- 
cial verdict  finds,  that  the  will  was  duly 
proved  and  recorded,  but  does  not  disclose 
whether  the  original  or  subsequent  execu- 
tion of  the  will  was  proved  in  Court,  al- 
though both  were  proved  before  the  jury. 
If  it  be  necessary  to  the  validity  of  a  will 
of  lands,  that  it  should  be  proved  and  re- 
corded, then  it  is  necessary,  when  a  re- 
publication is  relied  upon  as  having  the 
effect  of  passing  after-purchased  lands, 
that  such  re-publication  should  also  have 
been  proved  in  the  proper  Court,  and  that 
proof   also   recorded;    and   nothing  in  the 


274 


2  RAND. 


Bagwbzx  and  Othbrs  v.  Ei.i«iott  and  Wifb. 


194^-196 


record  under  consideration,  ascertains  that 
•he  re-publication  of  the  will  was  proved 
in  the  Court  of  Probate. 

P.eforc  the  statute  of  wills  in  England 
authorised  devises  of  land,  and  ever  since, 
ihc  Ecclesiastical  Courts  had  jurisdiction 
*'i  receive  and  compel  the  proof  of  wills, 
i-T  more  properly,  of  testaments  of  personal 
rhatiels.  Originally,  a  will  of  lands  might 
be  proved  by  the  same  evidence,  as  a  tes- 
lament  of  personals.  This  proof,  as  to  a 
vill  of  personals,  was  left  to  the  discretion 
uf  the  Ecclesiastical  Court,  and  was  very 
I'cse.  The  statute  of  29  Car.  2,  required, 
ihat  wills  of  land  should  be  attested  by 
three  witnesses,  subscribing  their  names 
in  the  presence  of  the  testator,  and  signed 
by  the  testator,  or  by  some  other  in  his 
presence  and  at  his  request.  The  statute 
«>^f  wills  did  not  give  to  the  Ecclesiastical 
Courts  any  jurisdiction  of  wills  of  land. 
Accordingly,  although  a  will  of  land  and 
personal  property  was  proved  in  the  Eccle- 
siastical Court,  that  probate  was  no  evi- 
dence of  the  will,  so  far  as  the  lands  were 
C'^ncerned;  but  the  original  will  must  be 
produced,  and  the  execution  thereof  proved 
in  a  Court  of  Law,  even  before  the  statute 
of  Charles  2nd:  much  less  could  it  be  re- 
ceived  as    evidence   of   a   devise   of   lands 

after  that  statute,  as  the  proof  ad- 
104      mitted    ♦in    the    Court    of    Probate 

might  have  been  inferior  to  that  re- 
<juircd  by  the  statute.  12  Vin.  Abr.  tit. 
Evidence.  126,  pi.  2;  Ibid.  pi.  4.  But,  in 
case  of  the  loss  of  the  will  and  long  posses- 
sion under  it,  the  registry  book  was  sec- 
ondar3'  and  inferior  evidence  of  the  will, 
admissible,  as  in  all  other  cases,  as  the 
best  evidence  which  the  nature  of  the  case 
admitted  of.  Ibid.  pi.  8,  10.  The  probate 
'n  the  Ecclesiastical  Court,  whilst  no  evi- 
dence of  a  will  of  lands,  was  conclusive 
evidence  of  a  will  of  personal  estate.  Ibid. 
?1.  2,  note.  As  the  probate  of  a  will  of 
lands  and  personals,  in  the  Ecclesiastical 
Coi\rt,  had  no  eflfect  in  establishing  the  will 
a^  to  the  lands,  so  it  was  not  necessary,  in 
order  to  its  full  eflFect,  that  a  will  of  lands 
should  be  proved  or  recorded  any  where, 
bnt  was.  in  all  cases,  to  be  produced  and 
proved  in  the  cause  in  which  it  came  in 
question.  In  latter  times,  beginning  in  the 
time  of  Queen  Anne,  several  acts  of  Par- 
^.iament  have  passed,  authorising  memo- 
rials of  wills  to  be  registered,  at  the  elec- 
tion of  any  party  concerned.  But,  these 
art<;  are  not  general  laws.  The  registry 
was  not  made  upon  proof  of  the  will  in 
any  Court  by  witnesses,  but  was  only  a 
memorandum  of  the  contents  of  the  will, 
furnished  to  the  register,  under  the  hand 
»'t  some  one  of  the  devisees,  and  by  him 
Tci^istered  of  course,  and  was  in  no  case 
evidence  of  the  authenticity  of  the  will. 
It  was  only  intended  to  serve  as  a  notice 
tr>  the  world  of  the  claims  made  under  the 
;vill.  and  the  only  eflFect  of  a  failure  to  reg- 
ister such  a  memorial,  was,  that  the  will 
was  declared  to  be  fraudulent  and  void  as 
t*"*  a  purchaser  for  valuable  consideration, 
without  notice.  Although  a  probate  of  a 
will  of  lands  was  wholly  futile,  a  probate 
of  a  will  of  personals  was  indispensably 
necessary  ta  enable  the   executor  to  pros- 


ecute any  suit  in  that  character.  Yet,  with- 
out probate,  even  a  will  of  personals  was 
effectual  to  all  other  purposes;  so  that  an 
executor  might  do  all  other  acts  in  rela- 
tion to  his  testator's  estate,  such  as  selling, 
releasing,  &c.,  and  they  would  be  valid. 
The  Court  of  Probate  had,  however,  a 
jurisdiction  to  compel  the  production  and 

proof  of  the  will. 
195  *Upon  the   settlement  of  Virginia, 

the  only  judicial  tribunal  in  this 
country  was  the  General  Court,  composed 
of  the  Governor  and  Council.  This  Court, 
of  necessity,  exercised  jurisdiction  in  all 
matters  necessary  for  the  welfare  of  the 
Colony;  and  amongst  other  jurisdictions, 
that  of  the  Ecclesiastical  Courts  in  Eng- 
land, in  relation  to  probates  of  wills  and 
granting  letters  testamentary  and  certifi- 
cates of  administration.  In  process  of 
time,  the  Countv  Courts  were  established 
under  the  appellation  of  County  Commis- 
sioners, with  a  very  limited  jurisdiction  in 
small  matters,  for  the  relief  of  the  General 
Court  and  the  people.*  That  jurisdiction 
was  gradually  enlarged  by  various  statutes; 
and  the  first  statute  which  we  find,  in  re- 
lation to  the  probate  of  wills,  passed  in 
1045,  ch.  7.  That  act  recited,  that  "whereas 
the  estates  of  deceased  persons  in  this 
Colony  have  been  much  wronged  by  the 
great  charge  and  expense  which  have  been 
brought  in  by  the  administrators  thereof, 
'ny  pretense  of  their  attendance  at  James 
City,  and  the  great  distance  of  their  habi- 
tations from  thence;"  and  enacted,  "that 
all  administrations  shall  be  taken,  and  the 
probate  of  wills  made  and  the  wills  re- 
corded at  the  County  Courts,  where  the 
deceased  persons  did  inhabit."  Neither  the 
preamble  nor  body  of  this  act  applied  in 
any  degree,  to  any  question  in  relation  to 
the  proof  or  the  recording  of  wills  of 
lands;  for,  the  recording  of  the  will  was 
necessary  to  the  probate  of  wills  of  per- 
sonal estate. 

The  next  act  upon  this  subject,  was  that 
of  1711,  ch.  2.  The  statute  of  29  Charles 
2nd,  had  in  the  mean  time  been  passed  in 
England,  in  1676.  This  statute  did  not,  in 
terms,  apply  to  the  Colonies,  and  no  stat- 
ute of  Virginia  had  adopted  it.  Whether 
it  was  adopted  by  usage  in  Virginia,  we 
have  not  now  the  means  of  knowing, 
though  it  probably  was  not,  since  in  1748 
an  act  passed  prescribing  the  mode  of  mak- 
ing and  attesting  a  will  of  lands,  differing 
materially  from  the  English  statute,  espe- 
cially in  making  a  will  valid  without  wit- 
nesses,  if   wholly   written   by   the   testator. 

Since  then,  the  same  evidence  which 
190       A'a?  sufficient  to  authenticate  ♦a  will 

of  personals,  was  also  sufficient  to 
authenticate  a  will  of  lands  from  the  first 
settlement  of  the  country  until  1748,  and 
the  jurisdictions  of  the  Ecclesiastical  and 
Common  Law  Courts  were  confounded  in 
that  of  the  General  Court;  and  as  the  pro- 
bate of  a  will  of  personals  was,  at  common 
law,  conclusive  evidence  of  the  authen- 
ticity of  the  will;  the  practice  would  nat- 
urally have  arisen,  of  giving  in  evidence 
the  probate  of  the  will,  as  well  for  the  pur- 
pose of  establishing  it  as  a  will  of  lands, 
as   of  personalty.     But,   even  if  such  was 
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considered  as  sufficient  proof  of  a  will  of 
lands,  and  binding  on  the  heir,  it  did  not 
follow  thai  it  was  necessary  to  prove  it,  in 
order  to  give  it  effect  as  a  will  of  lands,  no 
more  than  it  was  necessary  to  make  a  pro- 
bate of  a  will  of  personalty,  to  give  it  effect 
as  a  will  at  common  law,  although  the  pro- 
bate, when  made,  was  conclusive  proof  of 
the  will. 

The  existence  of  such  a  practice  was 
recognized  and  sanctioned  by  the  act  of 
1711,  which  provided,  that  the  County 
Courts  should  have  jurisdiction  to  hear  and 
determine  all  matters  testamentary;  to  ex- 
amine and  take  the  proof  of  wills,  and 
grant  certificates  of  such  proof  to  the  Gov- 
ernor, in  order  to  obtain  probates,  and  to 
hear  and  determine  the  right  of  adminis- 
tration, according  to  the  following  rules: 
that  the  will  should  be  proved  in  the 
county  where  the  testator  resided,  without 
regard  to  the  fact,  whether  he  had  any 
lands  in  the  county  in  which  he  resided,  or 
not;  and,  if  he  had  no  such  residence,  then 
in  the  county  wherein  any  devised  land 
lay;  or,  if  lands  in  several  counties  were 
devised,  and  he  died  in  any  such  county,  it 
was  to  be  proved  in  the  county  where  he 
died;  or,  if  he  should  die  in  any  other 
county  than  where  any  of  his  lands  lie, 
the  will  should  be  proved  in  one  of  the 
counties  in  which  such  land  lay.  "And,  the 
proof  of  any  will,  once  well  and  sufficiently 
made,  in  any  county,  as  is  above  directed, 
shall  and  is  hereby  declared  to  be,  of  the 
same  force,  effect,  and  validity,  for  the  dis- 
posing of  lands  or  any  other  estate,  as  if 
the  same  had  been  proved  in  every 
197  *particular  county,  where  any  land 
or  other  estate  shall  be."  It  further 
provided,  that,  before  any  will  wherein 
lands  were  devised,  should  be  proved,  the 
heir  should  be  summoned  to  contest  it; 
and,  if  there  were  no  heir  known,  that 
proclamation  should  be  made;  and  that 
persons  laboring  under  the  disabilities  of 
infancy,  &c.  should  be  at  liberty  to  contest 
the  proof  within  ten  years  after  the  disa- 
bility removed,  "and  not  after."  It  also 
provided,  that  the  probate  of  a  will, 
granted  on  the  certificate  of  a  County 
Court,  as  aforesaid,  should  enable  the  exec- 
utor to  recover  the  estate,  real  (I  presume, 
v.'hen  devised  to  him,)  and  personal,  every 
where,  "in  like  manner  as  they  might  or 
could  do,  within  the  several  counties, 
where  such  certificate  for  obtaining  pro- 
bates shall  be  granted  respectively."  It 
was  further  provided,  that  nothing  in  that 
act  contained,  should  disable  any  Court 
from  compelling  any  person,  having  pos- 
session of  the  will,  to  produce  it,  "for  the 
just  and  legal  proceedings  to  be  had 
thereon;"  and  directed  that  all  original 
wills  (for  the  better  preservatioR  thereof,) 
should  remain  in  the  Clerk's  office,  among 
the  records,  whereto,  any  person,  whose 
occasions  shall  so  require,  shall  have  re- 
course. 

Upon  this  act,  I  observe  that,  under  the 
act  of  1645,  questions  had  arisen,  whether 
a  County  Court  had  jurisdiction  in  any 
case  where  the  testator  did  not  reside  in 
any  county,  and  the  act  was  made  for  the 


purpose  of  extending  the  jurisdiction  of 
the  County  Courts,  to  such  cases;  but,  as 
difficulties  would  have  arisen,  in  determin- 
ing to  what  county,  in  such  case,  the  juris- 
diction should  belong,  the  act  prescribed 
the  criterion,  upon  which  that  jurisdiction 
shouM  depend,  by  referring  to  the  location 
of  the  testator's  lands,  as  the  only  certain 
criterion,  and  not  because  of  the  effect  of 
the  probate  on  the  will,  as  a  will  of  lands; 
or,  rather,  not  because  a  probate  was  nec- 
essary to  a  will  of  lands;  for,  if  the  testator 
had  a  residence  in  a  county  where  he  had 
no  land,  the  will  was  to  be  there  proved, 
although  he  might  have  lands  in  other 
counties. 

198  *Secondly.    Under  the  act  of  1645, 
it  had  at  least  been  doubted,  whether 

the  probate  in  a  County  Court  had,  on  ac- 
count of  the  limited  jurisdiction  of  the 
Court,  any  effect  out  of  the  county,  as  to 
lands  or  goods;  for,  the  act  provides,  that 
it  shall  have  the  same  effect  as  to  both 
every  where,  that  it  would  have  in  the 
county  where  the  proof  was  made.  But, 
what  effect  that*  should  be,  in  relation  to 
lands,  is  not  stated  in  the  act  That  effect 
appears,  from  other  clauses  of  the  statute, 
to  have  been,  that  the  probate  of  a  will 
was,  in  relation  to  land,  as  well  as  per- 
sonals, conclusive  proof  of  its  authenticity; 
and  this  rule  could  only  have  arisen  out 
of  the  long  practice  of  the  country  to  that 
effect.  For,  the  statute  provides,  that  the 
heir  shall  be  summoned,  &c.,  and  that 
those  laboring  under  disabilities,  may  con- 
test the  proof  within  ten  years  after  the 
disability  removed,  "and  not  after;"  provi- 
sions, which  would  have  been  superfluous, 
if  the  proof  of  the  will  had  not  been  con- 
clusive, but  for  those  provisions.  But,  it 
does  not  follow,  from  the  fact  that  such 
proof  would  have  been  conclusive,  that  it 
was  necessary,  either  to  the  validity  of  a 
will  of  personal  or  real  estate,  or  that  no 
other  proof  was  admissible  as  to  a  will  of 
lands.  Nor  does  the  recognition  of  an  au- 
thority to  compel  the  production  of  the 
will,  or  the  direction  that  the  original  will 
shall  remain  amongst  the  records,  lead  to 
the  inference  that  a  probate  was  necessary 
to  the  validity  of  a  will  of  lands. 

An  act  passed  in  1744,  authorising  a  will 
to  be  proved  as  soon  as  exhibited,  and  pro- 
viding that  it  should  not  affect  the  heir  at 
law,  but,  he  was  to  be  summoned  as  before, 
after  the  probate  of  the  will,  and  might 
contest  the  validity  of  the  will,  as  if  that 
act  had  not  been  made.  In  1748,  an  act 
passed,  repeating  the  provisions  of  the  act 
of  1711,  with  this  difference,  that  the  will 
might  be  immediately  proved,  when  exhib- 
ited, out  such  proof  shall  not  be  binding? 
on  the  heir;  but,  that  he  should  be  sum- 
moned to  contest  the  validity  of  the  will 
at  the  next  Court,  and  if  there  were  no 
known   heir,  then  that  proclamation 

199  should   be    *made.     The  act   neither 
prescribes   what    shall   be   the   effect 

of  such  proclamation,  nor  of  the  probate, 
when  there  was  a  known  heir;  but,  he 
cannot  be  actually  summoned  to  contest 
the  will.  It  has  the  same  provision  in  re- 
lation  to   persons  laboring  under  disabili- 
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ties,  as  the  act  of  1711  has.  This  act  was 
in  effect  the  same,  as  the  act  of  1711,  and 
is  liable  to  the  same  remarks. 

The  act  of  1785,  ch.  61,  substantially  re- 
enacts  the  provisions  of  the  acts  of  1711 
and  1748,  with  this  difference,  that,  if  a 
will  be  proved  upon  its  presentation  for 
proof,  any  persons  interested  might,  within 
seven  years  thereafter,  contest  the  validity, 
thereof,  by  bill  in  Chancery;  upon  which, 
an  issue  shall  be  made  up,  and  tried  by  a 
jury,  "whether  the  writing  produced  be  the 
will  of  the  testator,  or  not."  But,  no  such 
party  appearing  within  that  time,  the  pro- 
bate shall  be  forever  binding.  Both  the  act 
of  1748,  and  that  of  1785,  had  a  provision 
that  nothing  in  them  contained'  should  im- 
pair the  right  of  the  executor  to  possess  his 
testator's  estate,  and  execute  his  trust  be- 
fore probate,  in  the  same  manner  as  if  the 
acts  had  never  been  made.  I  should  have 
thought,  that  without  such  a  provision,  that 
right  would  not  have  been  affected.  The 
various  acts  on  this  subject  being  made 
only  to  provide  a  tribunal  for  granting 
probates  in  this  country,  as  a  substitute 
tor  the  Ecclesiastical  Courts  in  England,  a 
probate  was  not  necessary  here,  but  for  the 
purposes  for  which  it  was  necessary  there, 
to  wit:  to  enable  the  executor  to  sue;  and 
that,  to  all  other  purposes,  the  will  was 
valid  without  probate,  as  in  England;  and 
<:o  the  acts  making  the  probate  of  the  will 
conclusive  as  to  lands  also,  but  without  re- 
quiring such  probate  as  a  pre-requisite  to 
the  validity  of  the  will,  as  to  lands,  left 
the  will,  if  not  proved  in  the  Court  of  Pro- 
bate, to  hsive  the  same  effect  as  if  the  acts 
had  not  been  made;  that  is,  that  the  effect 
jriven  to  the  probate  of  the  will  was  for 
the  benefit  of  those  claiming  under  the  will 
only.  If  the.  effect  of  the  acts  was,  to  de- 
clare the  will   invalid,  if  not   proved   in   a 

Court  of  Probate,  then  those  acts, 
200      ♦in    many    cases,    would    have    been 

prejudicial  to  those  claiming  under 
the  will.  For,  until  1787,  no  provision  was 
made  for  the  means  of  authenticating 
copies  of  wills  m.ide  in  a  foreign  country, 
for  probate  here,  nor  for  procuring  the 
evidence  of  witnesses  residing  abroad;  and, 
until  that  time,  such  will  could  not  have 
been  admitted  to  probate,  without  the  pro- 
duction of  the  original  will  and  the  wit- 
nesses; for,  no  commission  could  issue  for 
examining  the  witnesses  for  proving  the 
will  in  the  Court  of  Probate.  From  our 
connexion  with  England,  the  title  to  lands 
m  Virginia  must,  in  innumerable  instances, 
have  depended  upon  wills  of  persons  re- 
siding in  England,  and  made  there,  the 
"originals  of  which  could  not  be  produced 
here  for  probate,  or  upon  the  trial  of  a 
cause.  Such  wills,  therefore,  must  have 
been  admitted  in  evidence,  upon  the  trial 
of  issues,  upon  general  principles  of  evi- 
<5pnce  at  the  common  law,  or  such  inferior 
evidence  as  to  their  authenticity,  as  was 
the  best  which  the  nature  of  the  case  ad- 
niittcd. 

The  provisions  of  these  acts  have  in 
substance,  been  continued  in  our  code  to 
the  present  day,  with  some  additional  pro- 
visions which  have  no  influence  on  the 
question   under    consideration.     It   is   not, 


therefore,  necessary  that  a  will  should  be 
proved  in  a  Court  of  Probate,  in  order  to 
give  it  validity  as  a  will  of  lands.  The  only 
effect  of  such  probate  is,  to  afford  one 
mode  of  proof  that  the  will  is  genuine  and 
authentic;  but  the  mode  of  proof  allowable 
before  the  passing  of  those  statutes,  is  not 
abolished  or  prohibited  by  them;  that  is, 
by  evidence  upon  the  trial.  If  a  will  of- 
fered for  probate  was  contested  and  re- 
jected, this  might  be  used  thereafter,  as  the 
decision  of  a  competent  judicial  tribunal, 
and  would  condemn  it  forever.  In  the  case 
at  bar,  it  was  superfluous  for  the  jury  to 
find  the  probate.  That  might  be  used  as 
an  evidence  to  them,  that  the  will  was  duly 
made  and  executed,  and  they  might  have 
found  that  fact,  without  stating  upon  what 
evidence  it  was  found,  as  they  might  have 
found  the  fact  upon  the  evidence  of  the 
witnesses  without  setting  forth  that 

201  evidence.  Supposing  *the  probate 
not  to  state  anv  thing  as  to  the  re- 
publication of  the  will,  as  it  most  probably 
does  not,  then  it  may  be  said  that  it  is 
proof  of  a  will  made  at  its  date  in  1810,  and 
to  speak,  as  to  land,  as  of  that  date;  and 
that  the  probate  is,  until  set  aside  in  the 
manner  prescribed  by  the  statute,  binding 
on  all  the  world,  and  cannot  be  contra- 
dicted by  any  evidence  in  any  other  pro- 
ceeding. I  answer,  that  if  the  party 
interested  cannot,  in  another  proceeding, 
prove  the  re-publication,  her  right  is  lost 
forever,  although  she  were  no  party  to 
the  probate.  For,  she  affirms,  and  does  not 
contest  the  validity  of  the  will;  and,  there- 
fore, she  is  not  a  party  who  could  exhibit 
a  bill  under  the  statute.  If  she  could,  the 
only  question  which  could  "be  submitted  to 
a  jury,  according  to  the  act,  would  be, 
whether  the  writing  be  the  will  of  the  tes- 
tator or  not;  as  to  which,  both  parties  af- 
firm that  it  is,  and  the  verdict  must  be  in 
the  affirmative.  The  only  contest  is  as  to 
the  effect  of  the  will,  admitting  its  valid- 
ity; that  is,  what  property  it  passes.  That 
depends  upon  the  time  of  its  publication, 
and  not  on  its  date;  and  that  may  be 
proved,  as  any  other  extraneous  circum- 
stance, which  affects  the  operation  of  the 
will,  may  be  proved.  As,  if  the  testator 
has  two  nephews  of  the  same  name,  parol 
evidence  may  be  admitted  to  shew  which 
he  meant.  The  only  difference  is,  that  a 
will  of  land  can  only  be  re-published  in  the 
presence  of  two  witnesses,  subscribing 
their  names  in  the  testator's  presence.  To 
give  it  the  effect  of  a  re-publication,  it 
must  be  proved  as  an  effectual  re-publica- 
tion. This  proof  does  not  impair  or  con- 
tradict the  probate.  That  only  affirms  that 
the  will  is  proved  to  have  been  duly  exe- 
cuted, without  an  enquiry  as  to  the  time 
of  publishing  it.  If,  indeed,  the  question 
as  to  the  time  of  publishing  had  been  con- 
tested before  the  Court  of  Probate,  and 
then  decided,  as  it  might  have  been,  such 
a  decision  might  have  been  relied  on  as 
res  judicata;  but,  if  this  be  not  shewn,  it 

cannot  be  presumed. 

202  ♦Upon  the  whole,  I  think  the  judg- 
ment should  be  affirmed. 

JUDGE  COALTER. 

The  first  question  in  this  case  is,  whether 
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the  probate  of  the  will  ought  to  have  been 
found  by  the  jury  and  spread  on  the  record. 

The  foundation  of  this  objection  to  the 
verdict  is,  that  no  title  can  be  asserted,  as 
it  is  contended,  by  a  devisee  of  lands,  un- 
less the  will  is  first  duly  proved  in  the 
Court  of  Probate  to  have  been  made  and 
published  according  to  the  statute,  and 
that  consequently  the  probate  must  be  ex- 
hibited, that  the  Court  may  judge  of  its 
legality. 

Admitting  for  a  moment,  that  probate  is 
necessary  to  entitle  the  devisee  to  the 
lands,  and  that  he  cannot  produce  proof  of 
the  execution  of  the  will,  on  the  trial,  I 
think  it  li  not,  under  every  circumstance, 
necessary  to  set  out  the  probate  at  large 
in  the  verdict,  any  more  than  to  set  out 
the  record  of  the  probate  of  a  deed  ad- 
mitted to  record.  It  is  the  usual  practice, 
I  believe,  where  no  dispute  arises  on  such 
point,  for  a  jury  to  find,  that  A.,  being  en- 
titled to  lands  in  fee,  and  lawfully  seised 
thereof,  made  his  will  in  due  form  of  law, 
and  which  was  duly  admitted  to  record, 
&c.,  whereby  he  devised  the  same  to  B., 
who  entered  thereon,  and  being  lawfully 
seised,  by  deed  duly  proved  and  recorded, 
&c.,  conveyed  the  same  to  C. 

But,  when  seisin  was  necessary  to  ena- 
ble a  party  to  devise  land,  and  the  case 
turned  upon  that  point,  or  the  question 
was,  whether  the  grantor  had  such  posses- 
sion as  was  necessary  to  authorise  a  con- 
veyance, or  whether  the  deed  was  duly 
proved  and  recorded,  so  as  to  bind  a  sub- 
sequent purchaser,  then  every  thing  is 
found  so  as  to  enable  the  Court  to  pro- 
nounce the  law  upon  such  point.  The 
questions  of  seisin,  possession,  &c.,  are 
compounded  of  fact  and  law;  yet,  when  no 
dispute  arises  concerning  them,  the  jury 
find  fehem,  and  I  have  never  heard 
203  of  an  objection  *to  a  special  verdict 
on  that  score  This  appears  to  me 
to  be  a  case  much  like  that.  The  appel- 
lants are  all  devisees  of  the  realty  under 
this  will,  and  two  of  them  the  executors. 
The  verdict  finds,  that  it  was  duly  made  and 
published  as  a  will  of  lands  in  1810;  that 
the  testator  died  in  1816,  leaving  the  said 
will  in  full  force,  which,  on  the  27th  of 
May,  1816,  was  duly  proved  and  admitted 
to  record  before  the  Court  of  Accomack 
county,  in  the  Superior  Court  of  which 
county  this  ejectment  was  tried. 

There  seems  to  have  been  no  dispute 
then,  as  to  the  validity  of  this  will  as  a 
will  of  lands,  or  as  to  the  probate  thereof. 

But,  the  lands  in  dispute  were  purchased 
by  the  testator  in  1815,  and  the  point  in 
dispute  was,  whether  there  was  a  re-publi- 
cation of  this  will  after  this  purchase, 
which  passed  these  lands  to  the  female 
appellee,  to  whom  the  testator  devised  "all 
the  residue  of  his  estate  of  what  kind  or 
description  soever;"  that  is  to  say,  whether, 
what  the  witnesses  proved  in  relation  to 
that  matter,  amounted  to  a  re-publication 
of  the  will  or  not?  Another  question  was 
also  made;  whether,  if  the  declarations 
made  by  the  testator  at  that  time  could  be 
considered  a  re-publication,  it  was  not  nec- 
essary that  such  re-publication  should  have 
been  proved  before  the  Court  of  Probate 


and  spread  on  the  record,  so  as  to  entide 
the  devisee  to  the  land?  And  that,  conse- 
quently, the  will,  as  to  this  after-acquired 
land,  is  to  be  '  considered  as  never  having 
been  proved,  and,  therefore,  giving  no  title 
to  the  devisee. 

Admitting,  however,  for  the  present,  that 
this  will  has  been  duly  proved  as  a  will  of 
lands,  as  of  1810,  and  that  the  re-publica- 
tion in  1816  is  not  spread  on  the  record  of 
the  probate,  1  incline  to  think  that  the 
question  is  not  precisely  the  same  as  it 
would  have  been,  had  it  never  been  so 
proved  and  put  on  the  record. 

It  is  the  duty  of  the  executor  or  admin- 
istrator with  the  will  annexed,  to  produce 
the  will  and  make  oath  that  it  is  the  true 
last  will  and  testament,  as  far  as  he 

204  knows     or     believes,     ♦and    have    it 
proved  at  least  by  one  witness,  so  as 

to  obtain  letters  testamentary.  Suppose 
the  executor  is  heir  at  law,  and  intends  to 
contest  the  will,  as  one  of  lands,  because 
the  second  witness  did  not  subscribe  in 
presence  of  the  testator,  or  for  other 
causes,  and  only  proves  it  by  one  witness. 
Let  us  even  suppose,  that  this  will  has 
only  been  so  proved  in  this  case,  admitted 
to  record  merely  as  a  will  of  personals, 
and  the  Court  adjourned;  by  what  process, 
or  in  what  manner  is  the  will  again  to  be 
brought  before  the  Court  of  Probate? 
The  devisee  cannot  bring  his  bill  in  equity, 
under  the  statute,  for  he  does  not  contest 
the  validity  of  the  will.  Even  the  heir  at 
law  cannot  sue  under  that  statute,  for  the 
will  has  never  been  proved  as  a  will  ot 
lands.  But,  if  this  is  a  will  of  lands,  as 
found  by  the  jury,  and  has  been  proved  as 
such,  as  I  think  is  the  fair  interpretation 
of  the  verdict,  then  all  these  parties  are 
devisees  under  it,  none  contest  its  validity, 
and  there  is  no  remedy  under  the  statute. 
Whether  the  will  passes  the  lands  in  dis'- 
pute  or  not,  is  then  the  only  question. 
The  devisee  takes  possession;  the  heirs  at 
law  sue,  and  prove  that  the  lands  were  pur- 
chased after  the  date  of  the  will.  Suppose 
a  testator  has  his  will  drawn  on  a  given 
day,  but  i*  is  not  then  executed;  and  after- 
wards purchases  lands,  and  then  executes 
his  will  devising  the  residue,  as  in  this 
case;  would  it  not  be  competent  for  the 
devisee  to  prove,  that  at  the  time  of  this 
purchase,  the  will  was  a  blank  paper,  and 
never  executed  until  after  the  purchase? 
I  believe  no  probate  of  a  will  can  be  pro- 
duced, which  specifies  the  date  of  the  at- 
testation. The  devisee  has  no  day  in  the 
Court  of  Probate  as  to  this  point.  He  may 
reside  out  of  the  State.  The  heir  formerly 
was  summoned,  but  not  the  devisee.  That 
was  found  inconvenient,  and  he  had  seven 
years,  under  subsequent  laws,  to  contest 
the  will. 

A    re-publication    makes    the    will   speak 
as  at   another  time  from  its  original  execu- 
tion, and    as  if  it  was  made  at  this  latter  time; 
and   I   can  see  no  difference  between  that 
and  the  case  above  supposed.    Why 

205  cannot  the  devisee  in  *that  case  also, 
rebut  the  proof  of  the  heir,  by  prov- 
ing   that    the    will    was    re-published,  and. 
therefore,  speaks  at  that  date?     I  bcHevc 
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no  record  of  a  probate  can  be  produced, 
in  which  the  re-publication  is  stated.  If 
buch  a  case  does  exist,  it  must  be  because 
the  devisee,  by  some  accident,  knew  of  the 
circumstance,  was  in  Court,  and  had  his 
witnesses  ready  to  prove  it.  If  he  was 
not,  I  think  he  ought  not  to  be  precluded 
from  such  proof  on  the  trial.  At  last  it 
comes  to  a  trial  by  jury,  and  that  is  the 
trial  prescribed  by  the  act  of  Assembly  in 
case  the  will  is  contested. 

But,  suppose  the  re-publication  is  a  con- 
clusion from  facts,  and  does  not  depend 
on  the  parol  declarations  of  the  testator. 
Powell  on  Devises,  p.  667,  states  such  a 
case,  which,  though  no  authority  is  cited, 
may  nevertheless  be  law.  As  where  a  tes- 
tator makes  two  wills,  the  latter  of  which 
is  repugnant  to  the  former,  and,  of  course, 
a  revocation  of  it;  yet,  in  that  case,  he 
says,  if  the  testator  destroy  the  last,  and 
leave  the  first  perfect  and  unobliterated, 
".hose  acts,  taken  together,  amount  to  a  re- 
publication. Or,  suppose  a  testator,  by  a 
declaration  in  writing,  according  to  our 
statute,  revokes  his  will,  and  afterwards 
calls  the  same  witnesses,  and  destroys  that 
paper  in  their  presence;  would  not  this 
also  amount  to  a  re-publication,  without 
asrain  expressly  re-publishing  his  will,  left 
entire,  as  aforesaid,  before  them,  or  any 
other  set  of  witnesses? 

If  these  acts  would  be  a  re-publication, 
of  which  no  witness  to  the  will  is  cogni- 
zant, ought  they,  or  could  it  be  expected 
that  they  should  appear  in  the  record  of 
the  probate? 

As  to  the  general  question,  whether  a 
will  of  lands  is  so  far  void  that  a  devisee 
cannot  make  title  under  it,  unless  it  is 
^rst  proved  in  a  Court  of  Probate,  if  that 
question  is  involved  in  this  case,  it  appears 
to  me  at  present,  as  well  for  the  reasons 
above  stated,  as  to  proof  of  the  re-pub- 
lication of  such  will,  as  from  a  view  of 
the  various  acts  of  Assembly,  that  the 
proposition  contended  for  cannot  be  sus- 
tained. 
206  ♦Under  the  act  of  1787,  there  was 

no  provision  for  the  probate  of  a 
foreign  will  of  this  description;  and  it 
cannot  be  contended,  I  presume,  that,  pre- 
vious to  that  time,  nothing  passed  by  such 
will,  and  that  the  devisee  could  not  re- 
cover under  it. 

The  real  question  intended  to  be  sub- 
mitted by  this  special  verdict  is,  whether 
the  facts,  found  in  this  case,  amount  to  a 
re-publication  of  this  will,  or  not?  If  they 
do,  then  the  after-acquired  lands  passed  to 
the  devisee,  and  the  judgment  must  be  af- 
firmed. I  think,  the  declaration  of  the  tes- 
tator, that  "this  is  my  will;"  his  request, 
that  the  witnesses  should  attest  it;  and 
their  doing  so,  in  his  presence,  was  a  re- 
publication of  that  paper,  as  his  will;  and 
that  solemn  act  cannot  be  aflFected  by  the 
loose  previous  declarations  made  by  him 
to  the  witnesses. 

JUDGES  CABELL,  and  BROOKE, 
concurred;  and  the  judgment  was  accord- 
ingly affirmed. 


Morrison  v.  Cannpbell  and  Others. 

January,  18U. 

Chancery  Practice- Proof  of  Wlll-Soffldency  as 
agalfut  Absent  Defendant*. -Strict  legral  proof  is  not 
rea Hired  aurainst absent  defendants.  In  Chancery; 
and  therefore,  a  will  may  be  proved,  in  such 
case,  by  evidence  Inferior  to  that  which  would  be 
required,    where    a    defendant     appears,    and 

Real  Estate- Inchoate  Rlffht  to  Land.*— An  Inchoate 
Tight  tc  land,  held  by  entry  and  survey  only,  is 
real  estate,  and  will  descend  to  the  heirs,  and  not 

the  executors.  „  ^_.  ,^  * j, 

Aaslffnmentt- Warrants  -  Entries.  —  Warrants  and 
surveys  of  land  may  be  assigned,  ^^i^aoJJfSJmS!* 
Forced  Asslgnnent-Recuiar  Aselgnment-Priorltlej 
-A  man  derivinur  title  under  a  forced  asslurnment 
of  an  entry,  and  who  afterwards  obtains  a  le^al 
title  from  the  Commonwealth,  ougrht  not  to  be  pre- 
ferred to  one  who  holds  a  reurular  assignment  of 
a  survey  of  the  same  land.  ^  *j*i«„ 

Pretended  TUle«.-The  doctrine  of  pretensed  titles 
examined. 

David  Duncan,  in  his  life-time,  was 
entitled  to  21,000  acres  of  land,  in  Green- 
brier county,  by  entries  and  surveys, 
207  *made  for  him  by  the  surveyor  of 
the  said  county,  in  the  year  1787. 
Duncan  died  in  1791,  leaving  Wallace  and 
Kirkpatrick,  his  executors,  and  authoris- 
ing them,  by  his  will,  to  sell  and  dispose 
of  all  his  estate,  real  and  personal.  James 
Morrison,  the  appellant,  in  the  year  1806, 
purchased  the  said  surveys  of  the  said 
Wallace  and  Kirkpatrick,  executors  as 
aforesaid.  In  the  year  1796,  the  entries  of 
the  said  land  were  assigned  to  a  certain 
James  Welch,  by  a  paper  purporting  to  be 
executed  by  David  Duncan,  and  express- 
ing a  consideration  of  $5,000  for  the  said 
assignment.  Welch  conveyed  the  said 
lands,  by  deed  of  trust,  in  1797,  to  Hicks 
and  Campbell,  to  secure  a  debt  of  $3,933Kv 
The  deed  recites,  "that  the  said  surveys 
were  assigned  to  the  said  James  Welch  by 
the  said  David  Duncan,  and  are  returned 
into  the  office  of  the  Register;  copies 
whereof  are  delivered  to  the  said  Hicks 
and  Campbell."  The  money  not  being  paid 
when  it  became  due,  the  lands  were  sold, 
and  Hicks  and  Campbell,  and  James  Cur- 
rie  became  the  purchasers.  William  Cur- 
rie  was  afterwards  admitted  by  Hicks  and 
Campbell  to  a  share  in  the  said  lands;  and 
a  patent  was  then  issued  to  Hicks  and 
Campbell.  James  Currie,  and  William  Cur- 
rie. 

James  Morrison  then  filed  his  bill  in  the 
Richmond  Chancery  Court,  alledging,  that 
he  had  become  the  lawful  proprietor  of  the 
r»i!d  surveys,  by  purchase  from  Wallace 
and  Kirkpatrick,  executors  of  Duncan,  as 
aforesaid:  that,  the  assignment  of  the  en- 
tries to  James  Welch  was  forged,  and  not 
the  assignment  of  David  Duncan,  the  pro- 
prietor of  the  said  surveys:  that,  the  con- 
sideration of  $5,000  was  merely  nominal: 
that,  he  has  done  nothing  to  impair  his 
rights,  which  are  superior,  in  law  and 
equity,  to  rights  derived  from  the  fraudu- 
lent   assignment    aforesaid;    he,    therefore, 


*Real  Bstate— Inchoate  Rlffht  to  Land.— An  Incho- 
ate rlirht  to  land  held  by  entry  and  survey  only.  Is 
real  estate  and  will  descend  to  the  heirs  and  not  to 
the  executors.  As  so  holding,  tbe  principal  case  is 
cited  In  Forqueran  v.  Donnelly.  7  W.  Va.  138. 

tAssl|rnai«nts.— See  grenerally.  monographic  noU 
on  "Assignments"  appended  to  Raarsdale  v.  Hacry,  9 
Gratt.  409. 
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prays,  that  Robert  Campbell,  Robert  Gor- 
don, and  Janetta,  his  wife,  and  James  Cur- 
rie;  which  said  James  and  Janetta  are  the 
heirs  at  law  of  James  Currie  deceased; 
Robert  Hicks,  Nathan  S.  Dalland,  and 
Sally,  his  wife,  and  John  Hicks; 
20vS  which  said  Robert,  *Sally,  and  John, 
are  the  heirs  of  John  Hicks,  de- 
ceased; George  Wallace  and  A.  Kirkpat- 
rick,  citizens  and  inhabitants  of  the  State 
of  Pennsylvania,  and  executors  of  David 
Duncan,  deceased,  Charles  Blagrove,  Reg- 
ister of  the.  Land  Office,  and  James  Welch, 
may  be  made  defendants;  that  Robert 
Campbell  and  the  representatives  of  James 
Currie  and  John  Hicks  may  declare 
whether  they  claim  the  land  in  question 
under  an  assignment  of  the  surveys  made 
by  James  Welch;  that  they  may  set  forth 
what  were  the  terms  of  the  assignment 
from  Welch  to  Hicks,  Campbell  and  Cur- 
rie, and  what  consideration  passed  for  said 
assignment;  that  Wallace  and  Kirkpatrick 
may  say  whether  they  have  not,  under  the 
authority  conferred  on  them  by  the  will 
of  David  Duncan,  deceased,  sold  and  as- 
signed over  to  the  complainant,  all  the 
right  and  title  of  the  said  Duncan,  in  and 
to  the  said  surveys  of  the  aforesaid  21,000 
acres  al  land;  that  the  said  James  Welch 
may  set  forth,  particularly,  of  whom  he 
obtained  an  assignment  of  the  said  sur- 
veys, the  consideration  for  which  they 
were  assigned,  who  were  present,  &c.;  that 
the  said  Welch  disclose  all  the  circum- 
stances of  the  said  assignments;  that  the 
said  BJagrove,  Register  of  the^  Land  Office, 
do  exhibit  copies  of  the  surveys  and  grants, 
and  the  assignments  on  the  former;  that 
the  said  patents  be  vacated  by  a  decree  of 
the  Court;  that  new  grants  be  directed  to 
be  issued  to  the  complainant,  or  if  that 
should  not  be  regular,  that  Campbell,  the 
representatives  of  James  Currie  and  John 
Hicks,  b-  decreed  to  release  and  assign 
over  all  right  and  title  they  may  claim  in 
said  lands    to  the  complainant. 

The  answer  of  Robert  Campbell  alledges 
the  deed  of  trust  executed  by  Welch,  to 
secure  a  debt  due  to  Hicks  and  Campbell, 
and  conveying  the  land  in  question;  that 
the  oriiarinal  surveys  and  assignments  were 
regularly  made,  as  far  as  the  defendant 
knows  or  believes,  and  are  now  in  the  Reg- 
ister's office;  that  the  debt  of  the  said 
Welch  not  being  paid,  the  land  was  sold 
from  time  to  time,  when  the  defendant, 
John  Hicks  and  James  Currie  be- 
200  ,  came  the  purchasers;  *that  the  de- 
fendant and  his  late  partner,  John 
Hicks,  permitted  William  Currie  to  be  in- 
terested with  them  to  the  amount  of  one- 
third  of  their  two-third  parts  of  the  said 
land;  that  no  patents  having  issued,  at  the 
time  of  the  said  deed  of  trust,  the  said 
Welch  assigned  the  said  surveys  to  the 
.said  Hicks  and  the  defendant,  and  they  di- 
rected patents  to  issue  to  Hicks,  Campbell. 
'William  Currie  and  James  Currie.  in  their 
proper  proportions;  and  the  patents  were 
isued  accordingly,  on  the  20th  day  of  No- 
vember, 1797;  that  the  said  patentees  and 
their  heirs  are  innocent  purchasers  for  a 
valuable  consideration  actually  paid,  with- 


out notice  of  any  adverse  claim,  until  after 
they  had  obtained  the  legal  title;  that  he 
does  not  admit  that  the  assignment  to 
Welch  was  fraudulent,  but  he  insists  that 
it  was  the  genuine  assignment  of  David 
Duncan;  that  the  complainant,  having  pur- 
chased when  the  patentees  were  in  posses- 
sion of  the  land,  and  had  obtained  the  legal 
title  as  fair  purchasers,  he  was  a  purchaser 
of  a  pretensed  title,  which  is  prohibited 
by  law,  &c. 

Robert  Gordon  and  Janetta,  his  wife,  and 
James  Currie,  answered,  that  it  is  true  that 
the  said  Janetta  and  James  are  the  heirs 
of  James  Currie,  deceased,  and  children 
and  legal  representatives  of  William  Cur- 
rie, deceased;  that  as  to  the  other  allega- 
tions of  the  bill,  they  know  nothing,  of 
their  own  knowledge,  and  call  for  proof 
thereof;  and  that  they  are  satisfied  that 
both  James  and  William  Currie,  deceased, 
were  innocent  purchasers  for  valuable  con- 
sideration actually  paid,  &c. 

The  suit  abated  as  to  Wallace,  by  his 
death;  and  publication  was  made  against 
the  children*  and  heirs  of  David  Duncan, 
deceased,  Kirkpatrick,  Welch,  Dalland  and 
wife,  as  absent  defendants. 

A.  Kirkpatrick,  surviving  executor  of 
Duncan,  filed  his  answer,  stating,  that  he 
admits  that  he  and  G.  Wallace,  since  de- 
ceased, in  pursuance  of  the  will  of 
210  D.  Duncan,  *sold  to  James  Morri- 
son, in  the  year  1816,  the  surveys  of 
land  in  the  bill  mentioned,  and  all  the  said 
Duncan's  rights  therein,  for  a  valuable 
consideration,  and  delivered  to  the  said 
Morrison  certain  original  papers,  con- 
nected with  the  title  of  the  said  Duncan; 
that  neither  David  Duncan,  in  his  life-time, 
nor  his  executors,  since  his  death,  have 
ever  transferred  the  said  Duncan's  right 
in  said  lands,  to  any  other  person  than  the 
complainant,  James  Morrison;  that  the  de- 
fendant and  his  co-executor,  Wallace,  were 
both  ignorant  of  the  steps  taken  by  Hicks 
and  Campbell,  or  any  other  of  the  defend- 
ants, in  obtaining  patents  in  these  cases, 
their  residence  being  in  Pittsburg,  in  Penn- 
sylvania; and  he  hopes  that  neither  the 
representatives  of  D.  Duncan,  nor  the  com- 
plainant, may  be  injured  by  the  measures 
resorted  to  by  Campbell  and  others;  that 
he  believes  the  assignment  to  Welch  was 
fraudulent;  and  he  is  willing  that  the  land 
in  question  should  be  decreed  to  the  com- 
plainant. 

Dalland  and  wife  filed  their  answer,  dis- 
claiming any  knowledge  of  the  transaction. 
John  Hicks,  by  his  guardian,  did  the  same. 

Among  the  exhibits  is  a  paper  purport- 
ing to  be  the  will  of  David  Duncan,  which 
empowers  his  executors  to  sell  and  dispose 
of  all  his  real  and  personal  estate.  He  ap- 
pointed four  executors,  two  of  whom  were 
Wallace  and  Kirkpatrick  above-mentioned. 
This  will  was  never  recorded  in  Virginia; 
but,  there  is  a  certificate  of  Samuel  Jones, 
who  styles  himself  Register,  that  the  in- 
strument exhibited  is  a  true  copy  of  the 
original,  recorded  in  the  oflSce  for  record- 
ing of  wills  in  Alleghany  county,  Pennsyl- 
vania. 


*These  persons  were  made  parties  by  an  amended 
bill.— Note  In  Orlfirlnal  EdiUon. 
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David  Steel  deposed,  that  David  Duncan 
was  a  tavern-keeper  in  Pittsburg,  at  the 
time  of  his  death,  and  for  a  number  of 
years  before;  and  that  some  time  after  his 
death,  the  deponent  was  informed  that  a 
certain  James  Welch  had  fraudulently  ob- 
tained a  conveyance  for  the  lands  in  ques- 
tion, from  a  certain  David  Duncan, 

211  who  sometimes  ^traded  up  and  down 
the    Ohio;    and    this    David    Duncan 

was  a  different  man  from  the  David  Dun- 
can of  Pittsburg  aforesaid;  that  this  per- 
son told  the  deponent  that  he  had  no 
entries  or  surveys  in  Greenbrier  county; 
that  Welch  was  a  trading  and  speculating 
man,  of  bad  reputation,  &c. 

Another  witness  proved,  that  there  was 
a  man  named  David  Duncan,  who  was  a 
different  person  from  the  one  who  lived  in 
Pittsburg. 

There  was  other  evidence,  which  is  fully 
stated  in  Judge  Green's  opinion. 

The  Chancellor  dismissed  the  bill,  and 
an  appeal  was  allowed  by  the  Court  of 
Appeals. 

Call.  Nicholas  and  Stanard,  for  the  ap- 
pellant. 

Hay  and  Wickham,  for  the  appellee. 

It  was  contended  for  the  appellant,  that 
the  patent  was  void,  and  not  merely  voida- 
ble, and  therefore  raises  no  bar  to  the 
claim  of  the  appellant:  1.  It  is  void,  be- 
cause the  law  requires  the  patent  to  issue 
to  the  locater  or  his  assignee.  1  Rev. 
Code,  (Pleasants's  edit.)  p.  344,  §  3.  The 
assignment  was  not  in  due  form,  because 
entries  are  not  assignable  by  law.  The  act 
speaks  of  surveys  only.  Ibid.  p.  147,  §  40. 
The  act  also  requires  a  recital  of  the  as- 
signment in  the  grant.  Ibid.  148,  §  44. 
Therefore,  the  recital  was  false  as  to  part 
cf  the  assignment,  which  annuls  the  patent. 
5  Co.  Rep.  Berwick's  Case;  2  Roll.  Rep. 
274,  359.  The  assignment  was  forged,  and 
crime  cannot  be  the  foundation  of  right. 
Wilson  V,  Spencer,  1  Ran.  Rep.  76;  Cutting 
V.  Carter,  5  Munf.  Rep. 

2.  A  scire  facias  was  not  necessary  to 
vacate  the  patent,  because  it  was  not 
merely  voidable,  but  void.  22  Vin.  13,  pi. 
l"^:  2  Leon.  218;  Carth.  436.  Whatever  is 
void  at  common  law,  may  be  either  pleaded 

or  given  in  evidence  under  the  gen- 

212  eral  issue.     2  Wils.  350;  Gilb.  *Evid. 
145;  Bull.  Ni.  Pri.  173,  note;  3  Camp- 
bell, 272;    1    Roll..  188;    5    Com.    Dig.   643; 
Wentw.  432. 

3.  A  Court  of  Equity  has  jurisdiction  to 
arniil  it  on  account  of  fraud.  It  will  not 
support  a  plea,  because  that  requires  a 
valid  muniment,  and  these  patents  are  void. 
The  circumstances  of  the  case  led  to  en- 
quiry, which  is  considered  equivalent  to 
actual  notice. 

4.  A  tortious  acquisition  of  the  legal  es- 
tate does  not  afford  any  protection.  Fag's 
Case,  1  Vern.  52,  may  be  objected  to  this 
proposition;  but  that  case  seems  to  be  im- 
perfectly reported.  There  was  neither 
force  nor  fraud  in  that  case.  The  constant 
practice  disproves  the  doctrine  supposed 
to  be  contained  in  that  case.  For,  a  third 
mortgagee,  with  notice  of  the  second,  can- 
not protect  himself  by  purchasing  the  first. 

On  the  part  of  the  appellees,  it  was  said, 


that  the  appellees  have  acquired  the  legal 
estate  honestly  and  fairly,  without  notice 
of  the  claims  of  the  appellant;  and  that  a 
Court  of  Equity  will  not  take  it  from  them, 
even  if  the  patents  are  at  law  voidable,  and 
although  there  be  full  proof  of  the  fraudu- 
lent assignment  alledged  in  the  bill. 

1.  The  patents  are  not  void,  but  only 
voidable  at  most;  and  if  so,  the  legal  es- 
tate passes.  They  are  regular  upon  their 
face.  The  law  is  complied  with,  and  can- 
not be  impeached  either  for  fraud  or  irreg- 
ularity. They  can  only  be  set  aside  in  a 
proceeding  for  that  very  purpose.  With- 
erington  v.  M'Donald,  1  Hen.  &  Munf.  303; 
Norvell  v.  Camm,  6  Munf.  233.  The  case 
of  Hamilton  v.  Wells,  was  never  authority, 
and  if  it  was,  it  has  been  over-ruled  by  sub- 
sequent decisions.  This  principle  has  been 
sanctioned  by  all  the  Courts,  State  and 
Federal.  In  the  Supreme  Court  of  the 
United  States,  the  case  of  Polk's  lessee  v. 
,  9  Cranch,  87,  supports  the  doc- 
trine. In  New  York,  the  cases  of  Jackson 
V.  Ingraham,  4  John.  Rep.  163,  and  The 
same  v.  Lawton,  10  John.  Rep.  23,  are  to 
the  same  effect.  In  Kentucky,  Bledso  v. 
Wells,  4  Bibb,  330;  in  North  Caro- 
213  lina,  Rutherfoord  v.  Nelson,  ♦Hayw. 
106;  Sears  v.  Parker,  Ibid.  105; 
Dickey,  v.  Hoodenpile,  Ibid.  359. 

A  patent  is  a  record,  and  imports  verity. 
No  averment  inconsistent  with  it,  can  be 
received.  Even  a  deed  cannot  be  im- 
peached at  law  for  fraud  in  the  steps  lead- 
ing to  its  execution.  Taylor  v.  King,  6 
Munf.  358;  Hynd's  Case,  4  Co.  Rep.  71;  5 
Com.  Dig.  tit.  Patent,  F.  1.  All  the  cases 
cited  on  the  other  side,  are  founded  on  an- 
cient statutes,  and  the  King's  personal  pre- 
rogative. They  are  all  cases  in  which  the 
patent  is  void,  on  account  of  deception 
practised  upon  the  King,  and  to  his  injury. 
5  Bac.  Abr.  tit.  Prerogative,  602;  3  Reeves's 
History  of  Common  Law,  225.  There  is 
no  pretense  for  saying  that  the  Common- 
wealth has  been  injured.  She  has  received 
her  dues,  and  is  not  interested  in  the  con- 
troversy. 

It  is  said,  that  crime  cannot  be  the  foun- 
dation of  right.  This,  however,  is  dis- 
oroved  by  the  cases  of  Peacock  v.  Rhodes, 
Douglas,  614;  Ashby  v.  Blackwell,  Ambler, 
500. 

.  2.  The  appellees  acquired  the  legal  title 
honestly  and  fairly,  and  without  notice. 
There  is  no  pretense  of  any  actual  partici- 
pation in  the  supposed  fraud.  The  appel- 
lant has  neither  law  nor  equity  on  his  side. 
Not  law;  because,  he  is  obliged  to  go  into 
Chancery,  and  he  cannot  bring  trover  for 
his  surveys.  Not  equity;  because  the  de- 
mand is  a  stale  one. 

The  act  against  buying  pretensed  titles 
is  a  good  defence  in  this  case;  and  Clay  v. 
White,  1  Munf.  162,  proves,  that  the  ap- 
pellees had  possession  in  this  case.  Mor- 
rison purchased  after  the  patents. 

3.  There  is  no  proof  of  forgery,  and  the 
Court  will  not  presume  it. 

In  reply,  it  was  said,  that  it  was  clearly 
proved,  that  the  assignment  to  Welch  was 
a  forgery.  The  case  is  the  same,  as  if  the 
heirs  of  the  real  David  Duncan  were  the 
complainants  in  equity.     In  this  event,  it 
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could  not  be  said,  that  the  case  would  be 
that  of  two  rival  equities.  A  junior  equity 
with  the  legal  estate,  can  only  suc- 
211  ceed  over  a  *senior  equity,  where  the 
source  of  the  equity  is  pure.  An 
equity  which  is  founded  on  a  forgery,  is  of 
no  weight;  and  the  subsequent  accession 
of  the  legal  estate,  cannot  give  it  any  valid- 
ity. 

That'^no  title  can  proceed  from  a  crime, 
is  an  undoubted  principle  of  law.  The 
case  of  Peacock  v.  Rhodes,  which  has  been 
cited  on  the  other  side,  is  no  authority  for 
the  position  it  was  intended  to  prove,  but 
was  decided  entirely  on  the  nature  of  com- 
mercial instruments.  In  that  case,  it  was 
not  necessary  for  the  party  to  trace  his 
title  to  the  wrong-doer.  The  case  of 
Ashby  V.  Blackwell,  Ambler,  506,  is  an 
authority  in  favor  of  the  appellant,  be- 
cause; it  was  conceded,  that  the  man  whose 
name  was  forged,  had  his  remedy  against 
the  bank.  If  A.  endorses  a  note,  when  he 
is  not  the  A.  who  has  title  to  the  note,  his 
endorsement  does  not  confer  a  title. 
Meade  v.  Young,  4  T.  R.  28;  Chitt.  on 
Bills,  112.  The  rule  is,  that  every  man  is 
bound  to  know  the  person  with  whom  he 
deals.  If  it  is  difficult  for  an  assignee  to 
detect  a  forgery,  on  the  other  hand,  it  is 
impossible  for  the  real  owner  to  guard 
against  it. 

The  appellees  contend,  that  Hicks  and 
Campbell  were  purchasers,  without  notice. 
But,  of  what  were  they  purchasers  without 
notice?  Not  of  David  Duncan's  title,  be- 
cause they  pretend  that  they  have  that  ti- 
tle. They  must  mean  that  they  had  no 
notice  of  the  forgery.  But,  this  is  not  the 
meaning  of  the  equitable  rule.  For  exam- 
ple; a  third  mortgagee  has  a  forged  mort- 
gage, without  notice,  and  obtains  posses- 
sion of  the  legal  title.  This  surely  will  not 
protect  him. 

The  patent  is  void,  and,  therefore,  they 
have  not  a  good  legal  title.  But.  even  if 
it  be  merely  voidable,  it  is  not  such  a  title, 
as,  within  the  rule  in  equity,  will  protect 
the  purchaser. 

It  is  said,  that  the  appellant  purchased 
a  pretensed  title.  But,  the  act  of  Assem- 
bly makes  surveys  assignable,  which  justi- 
fies the  assignment,  and  acquits  it  of 
215  the  impntation  *of  being  a  pretensed 
title.  This  was  merely  an  executory 
agreement,  and  therefore,  does  not  come 
within  the  law.  Sugd.  (new  edit.)  348;  1 
Swanson.  56. 

As  to  the  right  of  the  executors  to  sell, 
it  is  not  put  in  issue  in  this  cause.  The 
v/ill  might  be  expunged  from  the  cause, 
without  injury  to  the  complainant's  case. 
It  is  too  late  to  take  exception  to  exhibits 
in  this  Court,  when  they  were  read  in  the 
Court  of  Chancery,  without  objection. 

January  31.  The  Judges  delivered  their 
opinions.* 

JUDGE  GREEN. 

The  first  enquiry  in  this  case  is,  whether 
the  appellant  has  shewn  himself  to  be  en- 
titled to  the  rights  of  David  Duncan,  of 
Pittsburg,  in  the  subject  in  question,  so  as 
to   be   entitled   to   assert   them   against   the 
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appellees,  who  claim  under  Welch.  He  as- 
serts, that  David  Duncan  made  his  will, 
whereby  he  directed  all  his  property,  real 
and  personal,  to  be  sold  by  his  executors: 
that,  he  purchased  the  land  in  question  of 
George  Wallace  and  Abraham  Kirkpatrick, 
two  of  his  executors:  that,  Samuel,  David. 
Hannah,  Mary,  and  Margaret  Duncan,  are 
the  heirs  of  David  Duncan;  and  it  appears, 
from  the  paper  exhibited  as  a  copv  of  the 
will,  that  fhey  are  also  his  sole  devisees, 
of  the  proceeds  of  the  sale  of  the  land  in 
question.  Due  j)ublication  has  been  made 
as  to  those  heirs  and  devisees,  and  GeorRe 
Wallace  is  dead,  and  the  suit  has  abated 
as  to  him.  Kirkpatrick  answered,  and  ad- 
mitted all  the  allegations  of  the  bill.  Some 
of  the  defendants  claiming  under  Welch, 
do  not  deny  these  allegations.  Others, 
saying  they  know  nothing  about  them,  call 
for  proof;  and  others  are  infants,  answer- 
ing by  guardian,  and  neither  admitting  nor 
denying  those  allegations.  The  appellant, 
in  proof  of  those  allegations,  exhibits  a 
paper,  purporting  to  be  a  copy 
216  *of  the  Avill  of  David  Duncan,  re- 
corded in  Alleghany  county,  in 
Pennsylvania,  certified  by  the  Register  of 
that  county.  But,  from  this,  it  does  not 
appear,  upon  what  proof  the  will  was  ad- 
mitted to  record.  He  also  exhibits  a  con- 
tract between  the  said  Duncan  and  David 
Steel,  who  conveyed  the  4ands  in  question 
for  David  Duncan,  and  various  other  doc- 
uments in  relation  to  the  said  lands,  which 
he  alledges,  were  delivered  to  him  by  the 
executors  of  D.  Duncan,  and  which  Kirk- 
patrick also  alledges.  These  papers  could 
have  been  had  no  where,  but  from  the  rep- 
resentatives of  David  Duncan;  also  a 
paper  purporting  to  be  a  copy  of  the  pro- 
ceedings and  judgment  in  the  name  of 
David  Steel  against  Margaret  Duncan,  ex- 
ecutrix, and  Abraham  Kirkpatrick  and 
George  Wallace,  executors  of  D.  Duncan, 
deceased.  This  paper  is  certified  by  the 
Prothonotary  of  Alleghany  county,  in 
Pennsylvania,  under  his  seal  of  office;  but, 
it  is  not  otherwise  authenticated,  so  as  to 
be  strictly  legal  proof.  Is  this  proof  suffi- 
cient to  establish  the  facts  alledged  by  the 
appellant,  upon  which  he  founds  his  title 
as  against  the  representatives  of  David 
Duncan?  And,  if  so,  is  it  sufficient  also 
against  the  other  appellees,  claiming  under 
Welch? 

The  act  authorising  proceedings  in  Chan- 
cery against  absent  defendants,  prescribes, 
that  after  due  publication:  "If  such  absent 
defendants  shall  not  appear  and  give  such 
security,  within  the  time  limited,  or  such 
further  time  as  the  Court  shall  allow,  upon 
good  cause  shewn,  the  Court  may  proceed 
to  take  such  proof  as  the  complainant  shall 
offer ;  and,  if  they  shall  thereupon  be  sat- 
isfied of  the  justice  of  the  demand,  they 
may  order  the  bill  to  be  taken  for  con- 
fessed, and  make  such  order  and  decree 
therein,  as  shall  appear  to  be  just,  &c." 
This  act  passed  as  to  absent  debtors,  orig- 
inally in  1777,  and  was  extended  to  other 
abFent  defendants  in  1787;  and  it  was  not 
until  1792,  that  any  mode  was  prescribed 
for  giving  notice  to  an  absent  defendant, 
whose    residence    was    not   known.     From 
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this,  it  appears,  that  "such  proof  as 
217  the  complainant  shall  off  er,"  *spoken 
of  in  the  act  of  1777,  was  not  con- 
fined to  strict  legal  proof;  for  if  it  was, 
then,  in  consequence  of  the  absence  of  the 
defendant,  and  his  place  of  residence  not 
being  known,  it  would,  in  many  cases,  be 
impossible  for  the  plaintiff  to  produce  any 
such  legal  proof.  His  evidence  might  con- 
sist of  the  testimony  of  witnesses  exclu- 
sively, and  their  testimony  could  not  be 
strict  legal  proof,  unless  taken  upon  notice 
to  the  other  party.  The  act  of  1792,  there- 
fore, related,  not  to  proceedings  against 
originally  absent  defendants,  proceeded 
against  by  publication  under  the  acts  of  1777 
and  1787;  but,  to  absent  defendants,  prop- 
erly before  the  Court,  upon  process  duly 
ser\'ed,  or  bv  answer.  Such  proof  as  the  act 
of  177^  alludes  to,  was  not  taken  as  the 
foundd  tion  of  the  decree ;  but,  only  to  satisfy 
the  Court,  that,  under  all  the  circumstances 
of  the  case,  the  demand  was  just,  and 
might  be  other  than  strict  legal  proof;  and, 
being  so  satisfied,  the  Court  was  author- 
ised then,  and  then  only,  "to  ordei  the  bill 
to  be  taken  for  confessed,"  which  was  not 
the  necessary  Consequence  of  the  non-ap- 
pearance of  the  defendant;  and,  thereupon, 
the  decree  was  founded,  not  on  the  proof, 
but  upon  the  admission  of  the  bill  in  om- 
nibus. 

The  inchoate  right,  which  David  Dun- 
can had,  at  the  time  of  his  death,  to  the 
lands  in  question,  was  real,  and  not  per- 
sonal estate;  and,  if  he  had  died  intestate, 
would  have  descended  to  his  heirs  at  law, 
and  would  not  have  passed  to  his  personal 
representative.  This  interest  could  only 
have  been  devised  by  a  will  executed  in  the 
manner  prescribed  by  the  laws  of  Virginia 
for  a  will  of  lands;  and,  although  it  be  not 
necessary  to  prove  a  will  in  a  Court  of 
Probate  in  Virginia,  for  the  purpose  of 
giving  it  effect  as  a  will  of  lands,  yet,  it  is 
necessary,  then  th\e  fact  is  in  issue,  that  he 
who  claims  under  it  should  shew  by  proof 
in  the  cause,  in  which  the  claim  is  asserted, 
that  it  was  executed  with  the  solemnities 
required  by  the  laws  of  Virginia,  to  give 
it  the  effect  of  a  will  of  lands.  This  fact 
may  be  shewn,  by  producing  a 
218  proper  probate  in  a  Court  ♦of  Pro- 
bate in  Virginia;  or,  if  the  will  has 
not  been  so  proved,  by  any  other  compe- 
tent evidence,  according  to  the  course  of 
the  common  law.  These  points  are  fully 
discussed  in  the  case  of  Bagwell  v.  Elliott, 
ante.  If,  therefore,  in  this  case  it  was  in- 
cumbent on  the  appellant  to  produce  strict 
proof  of  the  execution  of  the  will,  as  a 
will  of  lands,  in  Virginia,  according  to  the 
laws  of  Virginia,  he  would  totally  fail;  for, 
in  strictness,  there  is  no  legal  proof  of  the 
existence  of  the  will,  or  of  the  manner  of 
its  execution.  But,  according  to  the  view 
1  have  taken  of  our  statutes,  no  such  strict 
legal  proof  was  necessary  in  this  case,  as 
to  the  absent  defendants;  and,  I  think,  that 
the  proofs  exhibited  were  sufficient  to  sat- 
isfy the  Court,  of  the  justice  of  the  plain- 
tiffs demand,  and  to  justify  the  taking  of 
the  bill  as  confessed,  and  decreeing  accord- 
ingly. The  allegation  of  the  plaintiff,  ad- 
mitted   by     the    surviving     executor,    and 
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proved  by  the  production  of  papers,  in  re- 
lation  to  Duncan's  title,   (which  could  not 
have  been   had   but   from   Duncan's  repre- 
sentatives,) that  he  purchased  from  the  ex- 
ecutors, authorised  by  the  will  to  sell  the 
land;   the   act   of  the   executors   in   taking 
upon  them  to  sell;  and  the  acquiescence  of 
the  heirs  and  devisees  of  Duncan  in  that 
sale,    ever    since    1806;    are    circumstances, 
which,   in   this  suit,   as   against   absent   de- 
fendants,  justify   the   belief,   that   the   will 
was  duly  executed  to  pass  lands,  according 
to  the  laws  of  Virginia;  and  that  the  exec- 
utors   sold    the    lands    in    question   to    the 
plaintiff.     If  the  will  had  only  authorised 
the  executors  to  sell,  it  would  have  been 
necessary  that  all  should  join  in  the  sale, 
in  order  to  effect  a  valid  sale;  unless  those 
who  sold  had  previously  qualified  as  exec- 
utors in  Virginia.     But,  the  will  authorises 
any  two  to  act,  and  any  two  were  author- 
ised to  make  a  valid  sale,  by  force  of  the 
will,    without    any    qualification    as    execu- 
tors; the  act  of  1785,  ch.  61,  §  42,  being  an 
enabling,   and    not    a    prohibitory,    statute. 
The  act  of  1777  seems  to  have  adopted  the 
act    of    5    George    2d,    ch.    35,    authorising 
bills  to  be  taken  pro'  confesso  after 
publication,    in    certain    cases,    *with 
this  difference,  that,  under  the  Eng- 
lish statute,  the  bill  was  taken  pro  confesso 
of  course,  and  the  decree  accordingly  fol- 
lowed,   without    any    proof    to    satisfy   the 
Court  of  the  justice  of  the  demand,  either 
before   or   after   the   order   for  taking   the 
bill   pro   confesso.     The   reason   which   in- 
duced  the    Legislature  of  Virginia   to   de- 
viate, in  this  respect,  from  the  provisions 
of  the   English   statute,  seems  to  be,  that 
our  act  authorises  publication  against  any 
absent   defendant,   who  might   never   have 
heard  of  the  demand;  the  English  statute 
onlv  authorises  publication  against  defend- 
ants   who    had    left    the    kingdom,    or    ab- 
sconded    and     concealed     themselves,     to 
avoid  the  service  of  process  in  that  very 
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cause.  _  .      .  ^ 

The  right  of  the  appellant  to  the  interest 
of  David  Duncan  in  the  lands  in  question, 
being  thus  established,  as  against  the  heirs, 
devisees  and  executors  of  David  Duncan,  is 
sufficiently  established  against  the  appel- 
lees claiming  under  Welch;  for,  the  only 
interest  they  can  possibly  have  in  that 
question  is,  that  the  decree  in  this  cause 
shall  exempt  them  from  any  new  litigation 
with  those  heirs,  devisees,  or  executors,  in 
another  suit.  The  decree  in  this  cause,  if 
in  favor  of  the  appellant,  will  have  that  ef- 
fect, as  it  would  be  a  complete  bar  to  any 
new  suit  on  their  behalf;*  their  only  relief 
being,  by  setting  aside  the  decree  within 
seven  years,  as  the  statute  prescribes.  And 
if  the  heirs,  devisees  and  executors  of  Da- 
vid Duncan  had  actually  appeared  and  an- 
swered, admitting  the  case  stated  by  the 
plaintiff:  or,  if  all  of  them  had  been  plain- 
tiffs with  Morrison,  and  had  stated  the  case 
which  he  has  stated,  such  admissions 
would  have  been  binding,  and  the  defend- 
ants claiming  under  Welch  could  not  have 
controverted  the  fact,  that  Morrison  had 
legally  acquired  David  Duncan's  rights. 
The  legal  proceedings  which  establish  that 
fact  against  the  heirs,  devisees  and  execu- 
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tors  of  David  Duncan,  ought  to  have  the 

same  effect  as  their  admissions  of  record, 

by  bill  or  answer,  would  have. 

220  *We  come,  then,  to  the  merits  of 
the  case.  No  one  can  read  this  rec- 
ord, without  being  convinced  that  David 
Duncan,  of  Pittsburg,  was  the  real  owner 
of  the  surveys,  upon  which  the  patents  for 
the  land  in  question  issued;  that  he  never 
parted  with  his  right;  and  that  the  assign- 
ment to  Welch,  under  which  the  appellees 
claim,  was  in  effect  a  forgery. 

It  is  not  necessary  to  comment  at  large, 
upon  the  great  mass  of  authorities  cited 
in  the  argument  of  this  case.  It  appears 
from  those  cases,  and  others  not  cited,  that 
the  favor  shewn  by  a  Court  of  Equity,  to 
a  purchaser  for  valuable  consideration 
without  notice,  is  founded  on  the  rule,  that 
where  the  equity  is  equal,  the  law  shall  pre- 
vail. Thus,  a  Court  of  Equity  will  not 
assist  an  equitable  title,  against  a  pur- 
chaser of  the  legal  title  for  valuable  con- 
sideration, without  notice  of  the  equity; 
for,  both  parties  have  equal  equity.  And, 
a  purchaser  for  valuable  consideration 
from  one  in  possession,  and  having  some 
interest  in  the  subject  of  the  sale,  without 
notice  of  a  prior  equity,  (whether  the 
vendor  professed  to. sell  the  legal  title,  or 
only  an  equitable  interest,)  may  protect 
himself  effectually  by  procuring,  by  any 
means,  the  legal  title,  after  notice  of  the 
prior  equity.  And,  that,  because  his  equity 
originally  acquired  by  the  purchase  is  equal 
to  the  prior  equity;  and  so,  even  if  the 
purchaser  has  in  such  case  acquired,  not 
the  legal  title,  but  only  a  better  right  to 
call  for  the  legal  title.  And,  although  the 
rule  is,  that  where  equity  is  equal  and  nei- 
ther p.irty  has  the  legal  title,  nor  a  better 
right  than  the  other,  to  call  for  it,  qui  prior 
est  tempore,  potior  est  jure;  yet  he  who 
asserts  such  prior  equity,  or  even  a  legal 
title,  must  establish  his  case  without  the 
assistance  of  the  other  party;  for,  a  Court 
of  Equity  will  not,  in  such  case,  compel  a 
discovery.  Thus  far  the  cases  have  un- 
questionably gone,  and  one  case  has  even 
gone  further.  The  legal  title  being  in  a 
trustee,  the  owner  of  the  equitable  title  de- 
vised it;  but  his  heir  at  law  entered 

221  into  possession,  *and  sold  to  a  pur- 
chaser   for    valuable     consideration, 

without  notice  of  the  will.  The  trustee 
refused  to  assert  his  legal  title,  for  the  ben- 
efit of  the  devisee,  and  the  latter  applied 
to  a  Court  of  Equity  for  relief,  which  was 
refused.  But,  a  case  contradicting  this,  is 
reported  in  18  Vin.  Abr.  tit.  Purchaser,  C. 
pi.  15.  A.  mortgaged  land  to  B.  and  after- 
wards, by  his  will,  (having  two  sons,  C. 
and  D.)  devised  the  equity  of  redemption 
to  D.  B.  and  C.  join  in  an  assignment  of 
tht*  mortgage  to  E.  who  pleaded  want  of 
notice  of  the  will,  and  that  C.  was  the  visi- 
ble heir;  yet  decreed,  that  D.  should  have 
the  equity  of  redemption,  on  the  foot  of 
the  first  mortgage.  The  first  of  these  cases 
was  determined  upon  the  principle,  that  the 
testator,  having  the  equitable  right,  which, 
but  for  the  will,  would  have  descended  to 
his  heir  at  law,  the  purchaser  from  the 
heir  at  law  in  possession,  without  notice  of 
the  will,  thereby  acquired  an  equal  equity 


with  that  of  the  devisee;  in  like  manner  as 
if  the  testator  himself  had,  instead  of  de- 
vising, conveyed  the  equity  and  afterwards 
sold  to  the  purchaser  without  notice  of  the 
former  conveyance;  the  heir  at  law  com- 
pletely substituting  the  testator.  The  other 
case  denied  that  the  purchaser  from  the 
heir  without  notice  of  the  will,  had  thereby 
acquired  any  equity,  or  an  equal  equity 
with  the  devisee;  the  heir  never,  in  fact, 
having  had  any  interest  in  the  subject,  by 
the  purchase  of  which,  the  purchaser  could 
acquire  any  equity.  The  utmost  extent  to 
which  the  cases  have  gone,  is,  that  he  who 
purchases  of  one  in  possession,  having: 
some  interest  in  the  subject,  or  who,  or 
whose  ancestors  once  had  an  interest  in 
the  subject,  which,  but  for  the  secret  title 
not  known  to  the  purchaser,  would  have 
passed  to  him,  thereby  acquires  an  equity 
which  may  be  protected  by  the  acquisition 
of  the  legal  title  in  any  way.  But,  no  case 
has  yet  occurred,  in  which  it  has  been  de- 
cided, that  a  purchaser  without  notice, 
from  a  mere  stfanger,  who  never  had,  and 
whose  ancestors  never  had,  any  interest 
whatsoever  in  the  property,  gave  any 
eouity  whatsoever  to  the  purchaser. 
222  *The  case  of  the  bank  stock  trans- 
ferred upon  a  forged  power  of  attor- 
ney, in  which  Lord  Hardwicke  gave  relief 
against  the  transferee,  was  decided  upon 
general  principles  of  law  and  equity.  The 
subseq.jient  case,  in  which  relief  was  given 
in  favor  of  the  owner  against  the  bank, 
proceeded  upon  the  ground,  that  the  rules 
of  the  bank  had  bound  the  bank  to  make 
good  the  loss,  and  their  negligence  in  per- 
mittiuR  the  assignment,  without  the  proof 
as  to  the  authenticity  of  the  power  of  at- 
torney, which  their  own  rules  required. 
If  the  bank  had  not  been  so  responsible, 
no  doubt  but  the  purchaser,  although  he 
had  acquired  the  legal  title,  without  actual 
fraud  on  his  part,  would  have  been,  accord- 
ing to  Lord  Hardwick^'s  decision.  The 
true  owner  could  not,  in  any  event,  have 
lost  his  property  by  the  forgery.  The  pur- 
chaser would  be  bound  to  enquire  as  to 
the  right  and  authority  of  the  person  with 
whom  he  dealt,  to  transfer  the  property 
belonging  to  another,  and  would  have 
borne  the  consequences  of  his  gross  neg- 
ligence in  that  respect,  if  the  bank  had  not 
taken  upon  themselves  that  duty  and  re- 
sponsibility. Gross  negligence  is,  in  equity, 
equivalent  in  its  effects,  to  fraud  or  notice. 
Ignorance  as  to  the  identity  of  the  person 
with  whom  the  party  deals,  or  of  the  au- 
thenticity of  the  title  papers  under  which 
he  purchases,  proceeds  in  all  ca.ses  from 
gross  negligence;  for,  the  facts  in  respect 
to  those  circumstances  could  be  ascer- 
tained with  reasonable  diligence,  in  all 
cases.  A  purchaser  ought  to  be  required 
to  look  to  these  points  at  least,  at  his  own 
peril.     Meade  v.  Young,  4  T.  R.  28. 

In  the  case  at  bar,  the  papers  under 
which  Hicks  and  Campbell  and  the  Cur- 
ries purchased,  shewed,  that  the  original 
entries  and  surveys  belonged  to  David 
Duncan,  and  it  was  his  equitable  or  in- 
choate right  to  the  land,  which  they  de- 
signed to  purchase  They  had  full  notice 
of   his    title.     With    reasonable    diligence 
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they  might  have  ascertained  who  was  the 

real  owner  of  the  property,  and  whether 

the  assignment  to  Welch  was  genuine  or 

a  forgery.     They  purchased  without 

223  any  such  enquiry,  and  were  ♦guilty 
of  gross  negligence.    Neither  Welch, 

nor  any  claiming  under  him,  acquired  by 
their  respective  purchases,  any  equity 
whatever,  to  be  set  up  in  opposition  to 
that  of  David  Duncan  and  those  claiming 
under  him.  None  of  them  purchased  a 
legal  title.  Their  rights,  in  equity,  must 
be  determined  according  to  the  state  of 
things  at  the  time  of  the  purchase,  and  can- 
not be  varied  by  the  subsequent  acquisi- 
tion of  the  le^al  title,  without  any  further 
valuable  consideration.  If  the  appellees 
claiming  under  Welch  could  succeed  in 
this  case,  then,  upon  the  same  printriples, 
if  one  mortgaged  his  land,  and  another, 
personating  him,  sold  the  land  for  valuable 
consideration  to  one  who  believed  that  he 
was  dealing  with  the  true  owner  and  the 
purchaser  afterwards  purchased  the  mort- 
gage and  thus  acquired  the  legal  title,  the 
true  owner  could  not  redeem,  but  would 
lose  his  estate  forever,  without  remedy. 

In  equity,  he  who  has  acquired  the  legal 
title  to  the  prejudice  of  another  who  has 
the  better  equitable  right,  is  a  trustee  for 
the  latter. 

David  Duncan's  rights  were  never  for- 
feited in  fact  to  the  Commonwealth.  The 
surveys  were  returned  and  the  patent  is- 
sued in  due  time;  and  the  patentees,  who, 
by  taking  out  the  patent,  made  it  impossi- 
ble for  those  claiming  under  David  Dun- 
can, to  derive  any  benefit  from  a  return  of 
other  copies  of  the  surveys  to  the  Regis- 
ter's office,  (for,  they  could  not,  if  that  had 
been  done,  have  gotten  patents,)  cannot 
repel  the  claims  of  the  appellant,  upon  the 
ground,  that  if  they  had  not  taken  out  the 
patents,  David  Duncan's  rights  might,  or 
would  have  been'  forfeited.  As  soon  as 
they  took  out  the  patents,  they  were  trus- 
tees for  those  claiming  under  David  Dun- 
can; and  the  rights  of  the  parties  could 
noT  be  varied  by  the  failure  of  those  rep- 
resentatives to  do  an  absolutely  fruitless 
and  vain  thing,  that  is,  to  return  the  sur- 
veys again  to  the  office. 

Neither  does  the  plea,  that  the  plaintiff 
was  a  purchaser  of  a  pretensed  title,  avail 
the  defendants.  It  is  not  necessary  to  in- 
vestigate the  general  doctrines  upon 

224  that     subject    *in    this     case;    since, 
whatever  they  may  be,  they  do  not 

apply  in  the  present  instance.  The  right 
of  D.  Duncan's  representatives  was  equita- 
ble and  not  legal.  There  can  be  no  dissei- 
sin of  an  equity;  1  Meriv,  357.  Nor  any 
possession  adverse  to  an  equitable  estate, 
unless  it  be  at  the  same  time  adverse  to  the 
legal  estate,  upon  which  the  equitable  es- 
tate depends.  Ibid.  If  another  had  dis- 
seisee the  patentee,  the  possession  of  the 
disseisor  would  have  been  adverse,  both 
to  the  patentees  and  the  representatives  of 
D.  Duncan.  But,  the  patentees  having  ob- 
tained the  legal  title,  to  which  those  rep- 
resentatives were  in  equity  entitled,  were 
trustees  for  them,  and  they  might  make  a 
valid  transfer  of  their  equitable  right. 
The  decree  should,therefore,  be  reversed, 


and  the  holders  of  the  legal  title  of  the 
lands  in  question,  declared  to  be  trustees 
for  the  plaintiff,  and  decreed  to  convey  to 
him,  upon  his  paying  to  them  respectively, 
such  sums  as  they  have  expended  in  tak- 
ing out  the  patents,  and  in  the  payment  of 
taxes  on  the  lands. 

JUDGE  COALTER. 

On  the  merits  of.  this  case,  I  think  the 
decree  is  erroneous  and  must  be  reversed. 

\t  the  time  the  appellees  made  their 
purchase,  the  legal  title  of  the  lands  was 
in  the  Commonwealth;  and  the  equitable 
right,  under  the  entries  and  surveys,  was 
in  the  heirs  of  Duncan,  who  procured  those 
entries  and  surveys  to  be  made.  And,  al- 
though the  appellees,  or  those  under  whom 
they  claim,  have  since  acquired  the  legal 
title  from  the  Commonwealth,  by  virtue 
of  the  fraudulent  or  forged  assignment, 
(relied  upon  and  exhibited  with  the  an- 
swer, and  procured  by  Welch,  under  whom 
they  claim,)  they  never  had  any  tranefer 
from  Duncan,  the  true  owner,  of  his  equi- 
table rights,  binding  on  him  and  his  heirs. 
A  legal  title,  acquired  under  such  circum- 
stances, can  be  no  bar  to  the  equity  of 
Duncan,  or  those  claiming  under 
225  him,  *any  more  than  such  title,  if 
acquired  by  Welch  himself,  would 
be  a  bar  to  that  eouity.  They  can  only 
stand  in  his  shoes.  They  have  no  right  to 
stand  in  the  situation  of  a  subsequent  pur- 
chaser of  an  equity,  who  unites  with  that 
equity  the  legal  title,  before  notice  of  a 
prior  purchase.  In  that  case,  both  parties 
acquire  the  rights  of  the  owner,  and  each 
has  a  remedy  against  him.  But.  the  par- 
ties in  this  case,  presuming  them  to  know 
the  law,  had  notice  that  all  was  not  regular 
on  the  part  of  Welch,  and  ought,  therefore, 
to  have  enquired.  The  assignment  made 
to  Welch  by  the  pretended  David  Duncan, 
was  of  the  entries,  not  of  the  surveys. 
This  assignment  was  made  after  the  sur- 
veys, at  which  time,  as  I  understand  the 
law,  no  one  was  entitled  to  copies  of  the 
surveys,  except  the  true  owner;  and,  as 
they  are  made  assignable  by  law,  this  was 
doubtless  intended,  amongst  other  things^ 
to  prevent  fraudulent  assignments.  But, 
every  person  is  entitled  to  a  copy  of  the 
entry.  2  Rev.  Code,  (new  edit.)  p.  368. 
Welch  perpetrated  the  fraud,  by  procuring 
thise,  and  an  assignment  of  them,  after 
they  had  been  reduced  to  surveys,  when  the 
surveys  themselves  ought  to  have  been  as- 
signed, in  order  to  entitle  the  assignee  to 
a  patent.  By  this  means,  he  probably  prac- 
tised a  fraud  on  the  surveyor,  who,  per- 
haps, supposing  him  the  owner,  gave  him 
copies  of  the  plats.  He  also  practised  one 
on  his  assignees,  and  finally  on  the  Regis- 
ter, who  issued  grants,  although  there  was 
no  actual  assignment  on  the  surveys,  as 
the  law  requires.  So,  that  if  there  was  any 
doubt  about  my  first  position,  I  think  the 
appellees,  or  those  under  whom  some  of 
them  claim,  were  bound  to  notice  this  ir- 
regularity,  and   to   take  the   consequences.   . 

Warrants  and  surveys  are  made  assign- 
able by  law,  and  where  a  patent  issues  to 
the  assignee  of  a  plat,  the  assignment  is  to 
be  stated  in  the  patent.  2  Rev.  Code,  p. 
371  and  372.     There  is  no  law,  that  I  can 
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find,  authorising  an  assignment  of  an  entry. 

Such  assignments,  however,  1  believe,  have 

been     common,     and     held     a     good 

226  transfer  of  *the  equitable  title,  so  as 
to    enable    the    assignee    to    make    a 

survey  in  his  own  name.  But,  after  the 
entry  has  been  reduced  to  a  survey,  then 
the  regular  course  is,  for  the  party  to  get 
a  copy  of  his  survey,  and  to  assign  it,  the 
entry  being  now  functus  officio.  2  Rev. 
Code,  369.  In  regard  to  the  survey,  the  act 
provides,  that  within  three  months  after 
making  the  survey,  the  surveyor  shall  de- 
liver to  his  employer  or  his  order,  a  true 
plat  and  certificate  of  survey,  who  shall, 
within  12  months,  return  the  same  to  the 
Register's  office,  Ibid.  p.  370;  and  that  no 
surveyor  shall,  at  any  time  within  12 
months  after  the  survey  made,  issue  or  de- 
liver any  certificate,  copy  or  plat  of  land 
by  him  surveyed,  except  only  to  the  person 
or  persons  for  whom  the  same  was  sur- 
veyed, or  to  his,  her  or  their  order,  unless 
a  caveat  shall  have  been  entered,  &c.,  to 
be  proved  by  an  authentic  certificate  of 
such  caveat,  &c.     Ibid.  p.  372. 

It  might  seem,  from  this,  that  after  12 
months,  any  person  might  get  a  copy  of 
the  survey;  but,  as  various  acts  of  Assem- 
bly, passed  from  time  to  time,  extended 
the  time  ol  making  returns  of  surveys  to 
the  Register's  office,  I  believe  the  sound 
construction  of  the  act,  and  the  practice  of 
the  surveyor  under  it,  was.  not  to  deliver 
copies  of  plats  to  any  but  the  owners,  so 
long  as  they  had  time  to  return  the  same, 
unless  in  case  of 'caveat,  as  aforesaid.  Be 
this,  however,  as  it  may,  an  assignment  of 
the  plat  was  necessary,  in  order  to  entitle 
the  assignee  to  a  patent,  which  must  recite 
the  assignment  as  aforesaid. 

As  to  the  other  points  in  this  case, 
whether  the  appellant  has  sufficiently  de- 
duced his  title  from  David  Duncan,  and 
the  ground  stated  in  the  decree  for  dis- 
missing the  bill,  I  am  of  opinion,  for  the 
reasons  stated  by  the  Judge  who  has  pre- 
ceded me,  that  the  decree  cannot  be  sup- 
ported on  either  of  those  grounds.  It 
must,  therefore,  be  reversed,  and  the  de- 
cree entered  which  has  been  prepared. 

JUDGE  BROOKE,  concurred;  and  the 
following  decree  was  entered: 

227  *The  Court  is  of  opinion,  that  the 
assignments      under      which      James 

Welch  claimed  title  to  the  surveys  in  the 
proceedings  mentioned,  made  for  David 
Duncan  and  David  Duncan  &  Co.,  of  Pitts- 
burg, being  made  by  one  having  no  title 
thereto,  neither  the  said  Welch,  nor  his 
assignees,  nor  the  assignees  of  his  assign- 
ees, acquired  by  their  respective  purchases 
thereof,  any  equity  which  a  Court  of  Equity 
ought  to  respect,  when  opposed  to  the 
rights  of  David  Duncan,  or  of  those  claim- 
ing under  him;  and  that  the  subsequent 
acquisition  of  the  legal  title,  without  fur- 
ther consideration  paid  by  the  said  assign- 
ees, could  not  better  their  case;  that,  there- 
fore, those  to  whom  the  patents  issued, 
were,  thereupon,  in  equity,  trustees  for 
those  claiming  under  the  said  David  Dun- 
can, and  cannot  avail  themselves  of  the 
omission  of  the  rightful  owner  of  the  land, 
to  assert  his  claim  at  an  earlier  period;  and, 


that  the  objection,  that  the  appellant  was 
a  purchaser  of  a  pretensed  title,  is  also  un- 
available to  the  appellees  claiming  under 
Welch;  that  the  appellees,  respectively,  in 
whom  the  legal  title  to  any  of  the  lands  in 
the  proceedings  mentioned  is  vested, 
should  be  decreed  to  convey  the  same,  with 
special  warranty  to  the  appellant,  upon  his 
paying  to  them,  respectively,  any  sums  of 
money  which  they  may  respectively  have 
paid,  for  the  costs  of  taking  out  the  patents 
for  those  lands,  or  may  have  paid  for  taxes 
upon  the  same;  the  amount  of  which  should 
be  ascertained  under  the  direction  of  the 
Court  of  Chancery;  and  that  the  said  de- 
cree is  erroneous,  &c. 
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Wills— BnandpAtloii  of  Slaves  In  Pataro— lueresm.*- 

Wbere  a  testator  bequeaths  a  female  slave,  upon 
conditiou  that  she  shall  be  free  at  a  ceruln  age, 
and  before  that  period  arrives,  she  has  issue,  sacb 
issue  are  slaves. 

This  was  an  appeal  from  the  Superior 
Court  of  Law  for  Greenbrier  County. 

An  action  for  freedom  was  brought,  in 
forma  pauperis;  by  Mary,  who  sued  for 
herself  and  on  behalf  of  her  four  children, 
Maria,  Nancy,  Solomon  and  Samuel, 
against  David  Surbaugh.  Plea,  not  guilty, 
and  issue.  On  the  trial,  the  jury  found  a 
special  verdict,  stating,  in  substance,  the 
following  case: 

That  the  plaintiff  Mary,  was  the  property 
of  William  Holliday,  deceased,  who  made 
and  published  his  last  will,  on  the  17th  day 
of  June,  1790,  and  died  in  the  same  year. 
The  clause  in  the  said  will,  on  which  this 
question  arises,  bequeaths  his  slave  Mary  to 
his  son  William,  with  a  declaration,  that 
she  shall  be  free  as  soon  as  she  arrives  at 
the  age  of  thirty-one  years.  After  the 
death  of  the  testator,  his  son  William  Hol- 
liday, the  legatee,  became  possessed  of  the 
plaintiff  Mary;  and,  afterwards,  on  the  15th 
of  March,  1804,  William  Holliday  sold  her 
to  a  certain  John  White,  who  afterwards 
sold  her  to  one  Gilkeson.  The  latter  sold 
her  to  Benjamin  Carman,  who  sold  the  said 
Mary  and  her  infant  child,  to  the  defend- 
ant, David  Surbaugh.  That  infant  child  is 
the  plaintiff  Maria.  Since  Mary  was  pur- 
chased by  the  defendant  Surbaugh,  she  has 
had  the  following  children,  viz:  Nancy, 
Solomon    and    Samuel;    who    are    plaintiffs 


*Willa -Emancipation    of    Slaves    In     Futuro-lii' 

crease.— The  decision  of  the  principal  case  that 
where  a  female  slave  is  entitled  to  freedom  in 
futuro,  her  increase,  born  while  she  continaes  in 
servitude,  are  slaves— has  been  recocrnized  and  ad- 
hered to  in  many  subsequent  cases,  thouffb  It  has 
not  been  universally  approved.  The  principle 
therein  laid  down  may  be  resrarded  as  settled  law 
of  the  land,  save  so  far  as  it  has  been  changed  or 
modified  by  the  Code.  See,  citinir  principal  case. 
Wood  v*  Humphreys.  12Gratt.  SS4 : /oo<-noto  to  Pleas- 
ants v.  Pleasants.  2  Call  819:  McMlchea  v.  Amos.  4 
Rand.  136,  142:  Patterson  v.  Franklin.  TLeiffh  SK: 
Ersklne  v.  Henry,  9  Leiirh  194. 198:  Parks  v.  Hewlett 
9  Lielffh  513.  526.  zji6.  foot-note:  Crawford  v.  Moses.  10 
Leiifh  283.284:  Anderson  v.  Artderson.  11  LelirheBJ. 
624;  Henry  v.  Bradford.  1  Rob.  58,  55;  Ellis  v.  Jenny. 
2  Rob.  597.  599.  600.  and  foot-note:  Osborne  v.  Taylor. 
12Gratt.  117. 128.  a.n A  foot-note;  Wood  v.  Humpbre3*s. 
12  Gratt  834,  885.  837.  888,  840,  842.  845,  847:  Taylor  v. 
Cullins,  12  Gratt  894,  898:  Taylor  v.  Yarbronrb,  1« 
Gratt.  189;  Hunter  v.  Humphreys,  14  Gratt  296.  «?• 
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in  ihis  cause.  On  the  first  day  of  Septem- 
ber. 1818,  Mary  became  31  years  of  age. 
The  plaintiffs  Maria,  Nancy,  Solomon  and 
Samuel,  were  all  born  after  the  sale  of  the 
said  William  Holliday  to  John  White,  as 
aforesaid,    and    before    the    plaintiff    Mary 

arrived  at  31  years  of  age. 
220  *On     these     facts,    the     jury    sub- 

mitted the  law  to  the  Court. 

The  Court  gave  judgment,  that  the  law 
was  for  the  plaintiff  Mary;  that  the  chil- 
dren Maria,  Nancy,  Solomon  and  Samuel, 
were  not  entitled  to  their  freedom;  and 
that  as  to  them,  the  law  was  for  the  de- 
fendant. 

The  plaintiffs  appealed. 

Nicholas,  for  the  appellants. 

Leigh,  for  the  appellee. 

February  2.  The  Judges  delivered  their 
opinions.* 

JUDGE  GREEN.  I  agree  with  the 
Counsel  of  the  appellee,  that  in  deciding 
npon  questions  of  liberty  and  slavery,  such 
as  that  presented  in  this  case,  it  is  the 
duty  of  the  Court,  uninfluenced  by  consid- 
erations of  humanity  on  the  one  hand,  or 
of  policy  (except  so  far  as  the  policy  of 
the  law  appears  to  extend)  on  the  other. 
to  ascertain  and  pronounce  what  the  law 
is;  leaving  it  to  the  Legislature,  as  the 
only  competent  and  fit  authority,  to  deal 
as  they  may  think  expedient,  with  a  sub- 
ject involving  so  many  and  such  important 
moral  and  political  considerations. 

It  is  alledged  on  the  part  of  the  appellee, 
that  an  emancipation  by  will  is,  in  effect, 
a  bequest  of  the  testator's  property  in  the 
«lave.  to  the  slave  intended  to  be  emanci- 
pated: that,  in  the  case  at  bar,  the  legacy 
did  not  vest  until  the  legatee  attained  her 
age  of  31  years;  and  that,  if  she  had  died 
before  she  attained  that  age,  the  legacy 
would  have  lapsed,  and  the  bequest  have 
had  no  effect  whatever;  and  that,  conse- 
quently, until  she  attained  the  age  of  31, 
(the  property  not  being  changed,)  the' 
mother  continued  a  slave,  and  her  children 
born  before  that  period,  were  born  slaves, 
and  so  continue,  by  force  of  the  rule,  that 
the  children  followed  the  condition  of  the 

mother. 
230  *This  conclusion  would  be  just, 
if  the  preliminary  proposition  were 
true,  and  emancipation  was,  in  effect,  a 
transfer  of  the  property  in  a  slave,  to  him- 
self. But,  in  that  event,  another  conse- 
quence would  in  this  case  follow;  to  wit. 
that  the  legacy  having  in  fact  vested  in  the 
mother,  the  property  in  the  children  would 
also  be  vested  in  her.  By  the  common  law 
in  relation  to  animals,  the  owner  of  the  fe- 
male is  entitled,  jure  dominii,  to  the  in- 
crease. It  may,  perhaps,  be  doubtful, 
whether,  according  to  the  common  law,  es- 
pecially in  ancient  times,  even  the  tempo- 
rar)'  owner  of  the  female,  was  not  entitled, 
absolutely,  to  the  mcrease.  But,  however 
this  may  be,  there  is  now  no  question  in 
Virginia,  but  that  in  relation  to  slaves,  the 
increase  born  during  the  continuance  of 
any  temporary  interest  in  the  mother  goes, 
as  she  does,  to  the  person  entitled  to  the 
absolute  property  in  the  mother,  after  the 
expiration    of   the   temporary   interest,   un- 


'JuDGi  CoAi/rsB  did  not  sit  in  this  cause. 


less  otherwise  directed  by  the  original 
owner  of  the  female.  This  was  decided  as 
a  general  proposition,  independent  of  any 
statutory  provision,  in  Ellison  v.  Woody, 
G  Mun:.  368,  and  might  be  proved  by  ref- 
erence to  the  uninterrupted  practice  of  the 
country  for  more  than  an  hundred  years, 
under  Wie  statute  prescribing  the  interest 
of  a  widow,  in  various  cases,  in  her  hus- 
band's slaves;  many  of  which  direct,  that 
her  portion  of  slaves  shall  go  after  her 
death,  to  the  heir,  distributees  or  legatees, 
as  the  case  may  be,  without  any  directions 
as  to  the  increase,  born  during  the  contin- 
uance of  the  widow's  interest.  Acts  1705, 
chap.  23,  §  11;  1727,  chap.  11,  §  21;  1785, 
chap.  61,  §  21-25.  Yet,  it  has  invariably 
been  held,  that  the  increase  goes  to  the 
person  entitled  to  the  original  stock,  after 
the  life-estate  expired.  And  this  rule  has 
become  common  law  to  us.  The  conse- 
quence is,  that  if  the  testator  gave  the 
property  in  Mary  to  his  son,  until  she  at- 
tained the  age  of  31,  and  afterwards  to 
herself,  the  son  was  entitled  to  her  issue 
until  she  attained  that  age,  and  she  then 

became  entitled  to  them. 
231  *But,  r  cannot  assent  to  this  prop- 

osition. No  man  can  take  or  hold 
a  property  in  himself.  If  he  could,  he 
might  sell  himselL  and,  by  his  own  act,  be- 
come a  slave.  Emancipation  is  an  utter 
destruction  of  the  right  of  property.  If 
it  be  conditional  or  future,  the  condition 
being  performed,  or  the  time  come,  then, 
and  not  till  then,  the  right  of  property  is 
wholly  gone.  Before  any  rule  of  property 
can  be  applied  to  any  person,  his  civil 
state  must  be  ascertained;  and  when,  and 
not  before,  he  is  ascertained  to  be  a  slave, 
he  becomes  a  proper  subject  of  the  rules 
of  property. 

The  question  as  to  the  civil  state  of  the 
children  of  Mary,  born  before  she  attained 
her  age  of  31,  depends  upon  the  true  con- 
struction of  the  statute  of  1753,  which  was 
in  force  at  the  time  of .  their  respective 
births,  and  which  provided,  "that  all  chil- 
dren shall  be  bond  or  free,  according  to 
the  condition  of  their  mothers,  and  the 
particular  directions  of  this  act."  The  lat- 
ter part  of  this  clause  has  no  direct  appli- 
cation to  the  case  at  bar;  for,  the  act 
gives  no  particular  directions  applicable  to 
this  case.  In  the  case  of  an  emancipation, 
upon  a  condition  or  contingency,  or  at  a 
future  period,  and  children  born,  pending 
the  condition  or  contingency,  or  before  the 
time*  appointed  for  the  emancipation  to 
take  effect,  this  act  is  susceptible  of  various 
constructions.  1.  If  the  right  to  freedom 
in  the  mother  be  contingent,  or  depending 
upon  a  condition,  the  children  may  be  con- 
sidered as  born  slaves,  (their  mother  then 
being  a  slave,)  and  not  entitled  to  the  ben- 
efit of  the  contingency  or  condition,  upon 
which  the  mother  would  be  entitled  to  her 
freedom;  or,  2.  They  may  be  considered  as 
horn  slaves,  but  with  all  the  rights  of  the 
mother  to  be  free,  upon  the  happening  of 
the  contingency,  or  performance  of  the 
condition;  or,  3.  They  may  be  considered 
as  born  slaves,  but  upon  the  condition  be- 
'ng  performed,  or  the  contingency  happen- 
ing,   the    mother   being    free,    the    children 


2  RAND. 


ViXGINIA  RBPORTS,  AnNOTATSD. 


232>234 


may  be  deemed  free  from  their  birth,  by 

relation;    or,    4.    If    the    mother    is    to    be 

emancipated  at  a  future  time,  the  children 

may   be    considered    as   born    slaves, 

232  *without  the  benefit  of  the  right  of 
the    mother    to    future    liberty;   or, 

5.  With  that  right;  or,  6.  They  may  be 
considered  as  born  free,  upon  the  Supposi- 
tion that  a  vested  right  to  future  freedom 
in  the  mother,  puts  her  in  the  condition  of 
one  free,  but  bound  to  service  for  a  limited 
time.  No  case  has  occurred,  in  which 
these  questions  have  come  under  the  con- 
sideration of  the  Court  of  Appeals,  except 
that  of  Pleasants  v.  Pleasants,  2  Call,  319. 
That  case  was  presented  under  such  cir- 
cumstances, as  to  invite  the  attention  of 
the  Court  to  each  of  those  alternatives  in 
the  construction  of  the  statute  of  1753; 
and,  although  the  Court  did  not  expressly 
refer  to  the  statute,  they  must,  of  neces- 
sitv,  have  considered  all  the  questions 
which  could  arise  upon  its  construction. 
For,  in  that  case,  some  of  the  slaves  were 
born  of  mothers  who  had  a  contingent 
right  to  freedom,  before  the  contingency 
happened,  and  some,  of  mothers,  who  after 
the  happening  of  the  contingency  on  which 
their  right  to  freedom  depended,  were  not 
immediately  free,  but  entitled  to  their  free- 
dom at  a  still  future  and  fixed  period.  The 
case  was  this:  John  Pleasants  died  in  1771, 
when  a  law  was  in  force,  which  prohibited 
the  emancipation  of  slaves,  except  by  per- 
mission of  the  Governor  and  Council,  and 
for  meritorious  services.  By  his  will,  he 
bequeathed  his  slaves  to  the  members  of  his 
family,  with  a  direction  that,  so  soon  as  it 
should  be  allowed  by  law,  his  slaves  then 
(at  the  making  of  his  will,)  born,  or  there- 
after to  be  born,  whilst  their  mothers 
should  be  in  the  service  of  the  testator,  or 
his  heirs,  should  be  free  at  the  age  pf  30 
years.  Tn  1782,  a  law  passed,  permitting 
emancipation.  Chancellor  Wythe  decreed, 
that  such  of  the  slaves  as  were  of  the  age 
of  30  years,  when  the  law  of  1782  took 
effect,  were  then  (at  the  passing  of  the 
law,)  entitled  to  their  freedom:  (these,  of 
course,  were  born  before  the  testator's 
death;)  that,  those  born  before  the  testa- 
tor's death,  and  not  30  years  old  at  the  time 
of  the  decree,  would  be  entitled  to  freedom 
when  they  attained  the  age  of  30.  The 
principle  of   this   branch   of  the   de- 

233  cree,  extended  *to  those  born  in  the 
testator's  life-time,  and  who  attained 

the  age  of  30  years  after  the  passing  of  the 
act  of  1782,  and  before  the  decree,  although 
this  class  was  not  expressly  provided  for 
in  the  decree:  that,  those  born  since  the 
statute  was  enacted,  were  born  free;  and, 
that  those  born  between  the  time  of  the 
testator's  death,  and  the  passing  of  the  act, 
would  be  entitled  to  freedom  when  they  at- 
tained the  age  of  30.  This  last  branch  of 
the  decree  did  not  distinguish  between 
those  born,  during  that  period,  of  mothers 
over  or  under  the  age  of  30,  and  is  not  no- 
ticed in  Mr.  Call's  report  of  the  case. 
Judge  Roane  was  of  opinion,  that  as  to 
all  the  slaves  in  esse  at  the  time  of  passing 
the  act  of  1782,  without  regard  to  the  time 
of  their  birth,  whether  before  or  after  the 
testator's  death,  such  of  them  as  were  then 


(at  the  passing  of  the  act,)  of  the  age  of 
30,  were  immediately,  upon  the  statute  tak- 
ing effect,  free;  such  were,  of  course,  born 
before  the  testator's  death;  and,  such  of 
them  as  were  under  that  age,  were  entitled 
to  their  freedom  when  they  should  arrive 
at  the  age  of  30:  (Of  these,  some  were 
born  before,  and  others  after,  the  testator's 
death:)  That,  the  right  to  freedom  vested 
in  them  upon  the  passing  of  the  act;  and 
that  such  of  them  as  were  then  under  the 
age  of  30,  thereby  became  free  persons, 
bound  to  service  until  the  age  of  30:  that, 
their  children,  born  after  the  act  of  1782, 
being  born  of  free  persons,  were  free;  and 
that  the  testator  had  no  power  to  control 
their  liberty,  by  binding  them  to  serve  until 
the  age  of  30,  as  the  will  prescribed. 
Judges  Pendleton  and  Carrington,  agreed 
in  a  decree,  that  the  slaves  born  before  the 
testator's  death,  and  then  (at  the  time  of 
the  decree,)  over  30,  were  free  at  the  time 
of  the  decree,  (and,  consequently,  that 
those  over  30,  at  the  passing  of  the  act, 
were  then  free:)  that,  all  born  before  or 
after  the  testator's  death,  then  (at  the  time 
of  the  decree,)  under  the  age  of  30,  should 
serve  until  they  attained  that  age,  and  then 
be  free;  and  that  all  the  descendants  of  the 

females,  in  all  generations,  born  of 
234       mothers,  under  the  age  *of  30  at  the 

time  of  their  birth,  should  serve  until 
they  attained  the  age  of  30,  and  then  be 
free.  This  last  provision  of  the  decree  was 
avowedly  founded  wholly  on  the  directions 
of  the  will  to  that  effect;  and  no  other  rea- 
sons were  assigned  for  it.  The  construc- 
tion, therefore,  which  Avas  given  to  the 
statute,  in  this  case,  was  as  follows: 
1.  That,  a  testator  might  emancipate  upon 
a  contingency,  and  that  the  children  born 
of  mothers  who  were  to  be  free  upon  the 
happening  of  the  contingency,  and  before 
the  contingency  happened,  were  born 
slaves,  and  were  not  entitled  to  the  benefit 
of  the  contingency  upon  which  the  mother 
was  to  be  entitled  to  her  freedom,  so  as 
to  be  free  upon  the  happening  of  the  con- 
tingency; nor  were  to  be  considered  as 
born  free  by  relation.  For,  all  the  Judges 
agreed,  that  those  born  after  the  death  of 
the  testator,  and  before  the  passing  of  the 
act,  were  bound  to  serve  until  the  age  of  30. 
The  two  Judges,  whose  opinion  decided  the 
cause,  declared,  that  this  service  was  im- 
posed, in  pursuance  of  the  wjll  of  the  tes- 
tator; and  although  the  other  two  assigned 
no  reason,  they  must  have  proceeded  on 
the  same  ground;  for,  this  obligation  to 
service  could  not  arise  from  the  condition 
of  the  mother,  if  the  children  followed  that 
condition,  so  as  to  be  entitled  to  the  bene- 
fit of  the  contingency,  upon  which  she  was 
to  be  free;  for,  in  that  case,  they  must 
have  been  born,  to  be  free  at  the  same 
time,  and  under  the  same  circumstance?, 
when,  and  under  which,  she  acquired  her 
liberty;  and,  if  so,  then  the  testator  had  no 
power  to  impose  upon  them  a  service,  from 
which  the  law  exempted  them,  from  their 
birth. 

If  it  should  be  said,  that  the  right  to 
liberty,  being  derived  only  from  the  testa- 
tor's will,  must  be  taken  with  all  the  modi- 
fications   and    conditions    imposed   by  the 
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testator;  and  that  as  he  may  give  a  female 
slave  to  one,  and  her  future  increase  to 
another,  that  for  the  same  reason  he  may 
emancipate  a  slave  in  futuro,  and  either 
direct  her  future  increase  to  serve  for  a 
limited  time,  or  to  remain  absolute  slaves, 
notwithstanding    the    law    has     de- 

235  clared  that  the  children  *shall  follow 
the  condition  of  the  mother,  and  of 

course,  be  free  when  she  would  be  free,  if 
her  future  right  to  liberty  was  a  part  of 
the  condition  referred  to  by  the  law;  I  an- 
swer, that  the  power  of  an  owner  to  give 
a  slave  to  one,  and  her  future  increase  to 
another,  results  from  the  right  of  property, 
which  the  owner  has  in  the  accessions  to, 
and  increase  and  produce  and  issues  of,  his 
property,  over  which  he  may  exercise  an 
absolute  control  for  a  time,  limited  only 
by  the  pohcy  of  the  law  to  prevent  perpe- 
tuities But,  in  case  of  emancipation  of  the 
mother,  the  law  prescribes  that  the  chil- 
dren, from  their  birth,  shall  be  bond  or 
free,  according  to  the  condition  of  the 
mother;  and  the  testator  can  no  more  con- 
trol the  effect  of  the  law,  if  it  gives  future 
freedom  to  the  children,  in  case  the  testa- 
tor had  been  silent  on  the  subject,  than  he 
could  give  his  property  upon  a  condition 
not  to  enjoy  or  alienate  it.  If  he  could,  he 
might  on  the  same  principles,  give  imme- 
diate freedom  to  the  mother,  and  direct 
that  her  future  issue  should  serve  until  a 
given  time,  or  be  slaves  forever;  or  he 
might  give  to  .a  slave,  freedom  for  a  lim- 
ited time,  and  direct  effectually,  that  he 
should  again  be  a  slave,  after  the  lapse  of 
that  time:  propositions,  which  cannot  be 
maintained,  and  which  are  condemned  both 
by  the  common  and  civil  law,  as  will  be 
hereafter  seen.    • 

It  follows,  that  they  were,  in  the  opinion 
of  all  the  Judges,  born  absolute  slaves,  and 
would  so  have  continued  forever,  but  for 
the  efficacy  of  the  will  in  emancipating 
them  also,  at  the  age  of  30. 

2d.  That  a  testator  might  emancipate 
at  a  given  future  time;  and  the  two  Judges 
whose  opinions  decided  that  cause,  thought 
that  in  such  case,  the  children  born  of 
mothers  absolutely  entitled  to  be  free  at 
a  future  fixed  period,  and  before  that 
period  arrived,  were  born  slaves,  the 
mothers  being  slaves  at  the  time  of  their 
births,  and  w^ere  not  entitled  to  the  right 
C'f  future  liberty  which  the  mother  had. 
For,  they  decreed,  that  the  children,  born 
after  the  passing  of  the  act,  and  to  be 
born   in   all   future   time   of  mothers 

236  ♦under  the  age  of  30,  were  bound  to 
service  until  the  age  of  30,  in  pur- 
suance of  the  will;  which,  for  the  reasons 
before  stated,  could  only  have  been  in 
consequence  of  their  being  born  absolute 
slaves  forever,  and  emancipated  at  the  age 
of  30  by  the  will  of  the  testator.  Upon 
this  point,  the  Chancellor  and  Judge  Roane 
were  of  opinion,  that  so  soon  as  the  right 
of  the  mother  to  future  freedom  became 
certain,  she  was  free,  and  her  children  born 
free;  and  that  the  testator  had  no  power 
over,  and  could  not  impose  any  service  on, 
them. 

The  result,  then,  of  this  case  is,  that  ac- 
cording to  the  opinions  of  all  the  Judges, 


the  "condition  of  the  mother,"  which  was 
to  decide  whether  her  children  should  be 
bond  or  free,  was  the  actual  civil  state  at 
the  time  of  their  birth,  as  slave  or  free, 
without  regard  to  her  right  to,  or  hope  of, 
future  liberty.  Even  the  Chancellor  and 
Judge  Roane  would  have  thought  the  chil- 
dren absolutely  slaves,  if  the  mothers  had 
been  slaves  at  the  time  of  their  birth,  with 
a  right  to  future  liberty. 

The  case  at  bar  is  one,  in  which  the 
right  of  the  mother  to  freedom  at  her  age 
of  31  years,  was  unconditional  and  certain; 
and  as  the  Judges  differed  as  to  the  effect 
of  such  a  state  of  the  mother  upon  her 
children,  and  the  case  of  Pleasants  and 
Pleasants,  may  not  be  considered  as  con- 
clusive authority  in  point,  as  to  that  ques- 
tion, it  may  be  necessary  to  examine  it, 
upon  the  principles  of  our  laws  in  relation 
to  this  subject. 

A  short  review  of  the  history  of  slavery 
and  servitude  in  Virginia,  and  the  laws  re- 
lating thereto,  will  throw  light  upon  this 
subject.  Negro  slaves  were  first  intro- 
duced here  in  1620.  No  law  was  enacted 
in  relation  to  their  civil  condition  until 
1662.  They  were  held  as  absolute  prop- 
erty, and  the  children  of  female  slaves  were 
held  to  be  slaves,  without  doubt,  until  the 
question  was  raised,  (probably  in  reference 
to  the  English  law  of  villenage,  by  which 
the  child  of  a  freeman  by  a  neif  was  held  to 
be  free,)  whether  the  child  of  a  freeman  by 

a  female  slave  was  bond  or  free. 
237       *To  solve  this  doubt,  the  act  of  1662 

was  made,  reciting  that,  "whereas 
some  doubts  have  arisen,  whether  children 
got  by  an  Englishman  .  upon  a  negro 
woman,  should  be  slave  or  free."  It  was 
enacted,  that  all  children  born  in  this  coun- 
try shall  be  held  bond  or  free,  according 
to  the  condition  of  the  mother.  The  phrase- 
ology of  the  act  shews,  that  the  rule 
which  had  before  prevailed,  was  adopted; 
a  rule,  conforming  to  the  civil  law  as  to 
slaves,  and  contradicting  the  rule  of  the 
common  law  as  to  villeins.  This  law  was 
re-enacted  in  1696,  without  the  preamble; 
and  afterwards  re-enacted  repeatedly;  and, 
finally,  in  1753,  with  the  addition  of  the 
words  "and  the  particular  directions  of 
this  act."  In  1670,  an  act  passed,  declaring 
that  "all  servants,  not  being  christians,  im- 
ported into  this  colony  by  shipping,  shall 
be  slaves  for  their  lives;  but  what  shall 
come  by  land,  shall  serve,  if  boys  or  girls, 
until  30  years  of  age;  if  men  or  women,  12 
years  and  no  longer."  This  latter  clause 
related  to  Indians.  In  1691  an  act  passed, 
directing  that  the  children  of  any  woman 
servant,  or  any  free  chfistian  white  woman 
by  negroes  or  mulattoes,  shall  be  bound 
out  as  servants,  until  they  attained  the  age 
of  31  years;  re-enacted  in  1705  and  1753. 
An  act  of  1723  provided,  that  the  children 
of  any  female  mulatto  (referring  to  the 
acts  of  1681  and  1705)  or  Indian,  (referring 
to  the  act  of  1670)  bound  to  serve  until  30 
or  31.  shall  serve  the  master  or  mistress 
of  such  female,  until  they  attain  the  age 
to  which  their  mother  was  bound  to  serve. 
This  act  was  re-enacted  in  1753,  and  con- 
tinued in  force,  as  well  as  that  of  1691  and 
1705,  until  1765,  when  they  were  repealed. 
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and  the  children  of  servants,  or  of  free 
white  christian  women  by  negroes  or  mu- 
lattoes,  were  directed  to  be  bound  out,  the 
males  until  21,  the  females  until  18;  and 
the  children  of  mulatto  women,  bound  to 
serve  until  31,  (by  the  acts  of  1691  and 
1705,)  were  to  serve  the  master  or  mistress 
of  such  mulatto  woman,  the  males  until  21, 
the  females  until  18. 

238  *The  act  of  1753,  re-enacting  that 
of    1662,    with    the    addition    of    the 

words  "and  the  particular  directions  of  this 
act;"  had  in  it  a  provision  in  the  terms  of 
the  act  of  1723,  in  relation  to  the  children 
of  mulattoes  bound  to  service,  until  they 
attained  the  age  of  31,  requiring  such  chil- 
dren to  serve  to  the  age  to  which  their 
mothers  were  bound  to  serve,  and  it  is  to 
this  provision  that  the  words  "and  the 
particular  directions  of  this  act"  referred. 
From  the  first  introduction  of  slaves 
into  Virginia,  the  owners  of  slaves,  without 
any  statutory  provision  upon  the  subject, 
seem  to  have  exercised  an  unlimited  power 
of  emancipation,  until  1696.  For,  many 
laws  were  made  before  that  time,  in  rela- 
tion to  free  negroes;  and  in  that  year  a  law 
was  made,  reciting  many  inconveniences 
arising  from  free  negroes,  and  providing, 
that  whosoever  emancipated  a  slave, 
should  transport  him  from  the  Common- 
wealth; or,  on  failure  to  do  so  in  six 
months,  he  should  be  transported  by  the 
church-wardens;  and  that  the  former 
owner  should  pay  to  them  £10  for  defray- 
ing the  expense  of  transportation.  This 
act  did  not  limit  or  restrain  the  power  of 
emancipation.  But,  in  1723  it  was"  enacted, 
that  no  person  should  emancipate  a  slave 
but  for  meritorious  services,  and  by  per- 
mission of  the  Governor  and  Council. 
This  act  continued  in  force  until  1782,  when 
an  act  passed,  authorising  any  owner  of 
slaves,  by  deed  or  will,  to  emancipate  such 
slaves,  "who  shall,  thereupon,  be  entirely 
and  fully  discharged  from  the  performance 
of  any  contract  entered  into  during  servi- 
tude, and  enjoy  as  full  freedom  as  if  they 
had  been  particularly  named  and  freed  by 
this  act;"  provided  always,  "that  all  slaves 
so  set  free,  not  being  in  the  judgment  of 
the  Court  of  sound  mind  and  body,  or  be- 
ing above  the  age  of  45  years,  or  being 
males  under  the  age  of  21,  or  females  under 
the  age  of  18  years,  shall  respectively  be 
supported  and  maintained  by  the  person 
so  liberating  them,  or  by  his  or  her  es- 
tate;" or  in  default,  the  Court  might 
order  a  distress  on  his  estate  for  that  pur- 
pose. 

239  *Upon   these   acts,   T  observe,  that 
Indians    and  *the    children    of    white 

women  by  a  negro  or  mulatto  bound  to 
serve  until  30  or  31,  were  considered  free 
and  not  slaves,  and  bound  as  servants. 
For,  the  direction  of  the  acts  of  1691  and 
1705  is  express,  that  they  shall  be  bound 
as  serv'ants.  Their  children  were  born  free, 
and  liable  to  no  sort  of  service  to  the  mas- 
ter of  the  mother,  until  the  act  of  1723  was 
passed.  If  the  act  of  1662,  re-enacted  in 
1696,  declaring,  that  all  children  should  be 
bond  or  free,  according  to  the  condition 
of  the  mother,  had  been  construed  to  give 
to    the    children    of    a   mother,    entitled  to 


her  freedom  at  a  future  day,  or  upon  a 
contingency,  the  benefit  of  her  right,  so  as 
to  be  free  when  she  was,  though  bom 
slaves;  then  the  children  of  a  servant,  for 
the  same  reason,  though  born  free,  would 
be  bound,  as  she  was,  to  service,  until  she 
was  entitled  to  be  discharged  from  ser\ice. 
But  they  were  not  so  bound;  from  which 
I  conclude,  that  the  civil  state  of  the  chil- 
dren, with  all  its  consequences,  was  deter- 
mined by  the  civil  state  of  the  mother,  at 
the  time  of  their  birth,  without  regard  to 
the  present  obligation  of  a  free  woman,  to 
serve,  or  the  present  right  of  a  slave  to  be 
free  thereafter.  And  such  was  the  reason- 
able construction  of  the  statute  of  1662: 
for,  it  recites,  that  some  doubt  existed, 
whether  children  of  an  Englishman,  by  a 
negro  woman,  were  slaves  or  free,  and  di- 
rects, that  all  children  shall  be  deemed  to 
be  bond  or  free,  according  to  the  condition 
of  the  mother,  that  is,  slave  or  free,  as  the 
mother  at  their  birth  was.  The  sole  en- 
quiry then,  is,  whether,  at  the  time  of  the 
birth  of  the  children,  the  mother  be  in  fact 
slave  or  free,  without  regard  to  what  may 
be  her  future  state.  The  opinions  of  Chan- 
cellor Wythe  and  Judge  Roane,  that  a 
present  right  to  future  freedom,  is  present 
freedom,  with  an  obligation  to  serve  as  a 
servant,  would  directly  counteract  the  pol- 
icy of  the  law  of  1782,  in  regard  to  eman- 
cipation, unless  the  former  owner  was 
bound  to  support  the  children  born  during 
the   period   of   service  of  the   mother,  the 

males,  until  they  attain  the  age  of 
240      21,  *and  the  females,  until  the  age  of 

18.  That  act  provides,  that  all  such 
children  emancipated,  shall  be  so  sup- 
ported. The  children  of  a  free  person  not 
bound  to  any  service,  in  general,  would  not 
be  a  burthen  upon  the  parish,  for  the  par- 
ents would  be  bound,  and  commonly  able 
to  support  them.  But,  the  children  of  a 
free  person  bound  to  service,  must  be  sup- 
ported by  the  parish,  for  the  parent  cannot 
have  the  means  of  supporting  them.  The 
former  owner  could  not,  upon  such  a  con- 
struction, be  bound  to  support  them;  for, 
he  did  not  emancipate  them,  they  being 
born  free.  The  consequence,  then,  of  this 
construction  would  be,  that  the  public,  in 
consequence  of  the  emancipation  of  the 
mothe*-,  with  an  obligation  to  future  sen- 
ice,  would  inevitably  be  burthened  with  the 
support  of  the  children,  until  they  arrived 
to  an  age  when  they  could  be  bound  out 
as  apprentices,  which  seems  to  me  to  be 
contrary  to  the  policy  of  the  law.  Another 
conseqiience  of  such  a  construction  would 
be,  that  a  slave,  so  emancipated,  male  or 
female,  whilst  bound  to  service,  would  have 
all  the  privileges  of  a  free  negro,  .might 
acquire  and  enjoy  property,  sue  and  be 
sued,  and  even  maintain  litigations  in  a 
Court  of  Justice  with  his  master;  and  be 
liable  to  be  tried  and  punished  for  of- 
fences, as  a  free  person,  and  not  as  a  slave; 
— a  state  of  servitude,  directly  against  the 
policy  of  the  law  of  1765,  the  object  of 
which  seems  to  have  been,  to  allow  no 
middle  state  between  slavery  and  absolute 
freedom,  except  apprenticeship  during  in- 
fancy. Again;  as  no  person  can,  of  his 
mere  will,  bind  a  person  born  free,  to  scrv- 
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ice.  so  I  apprehend,  that  the  owner  of  a 
slave,  having  made  him  free  at  present, 
cannot  bind  him  to  any  future  service, 
auch  an  obligation  being  inconsistent  with 
the  grant  of  present  freedom.  Such  an 
attempt  would  be  nugatory  upon  princi- 
ples of  common  law,  and  reprobated  by 
the  terms  of  the  statute  of  1782;  for  he 
v'.uld  not,  from  the  time  of  emancipation, 
"enjoy  as  full  freedom  as  if  he  had  been 
particularly  named  and  freed  by  that  act." 
.And  both  by  the  civil  and  common 

241  law,  a  slave  or  villein,  the  *moment 
he  was  manumitteji  in  any  way,  was 

nut  of  the  power  of  the  master  forever. 
Libertas  ad  tempus  dari  non  protest.  Id- 
eoque  si  ita  scriptum  sit,  usque  ad  decern 
annos  liber  esto,  temporis  adjectio  super- 
vacua  est.  Dig.  Lib.  40,  tit.  4,  §  33-34;  Vin. 
Abr.  tit.  Villein,  K.  pi.  8.  And  finally,  the 
law  authorising  emancipation  by  will,  if 
it  attached  any  consequences  to  an  eman- 
cipation by  will,  contrary  to  the  will  of  the 
testator,  would  frustrate  itself;  and  the 
Consequence  would  be,  that  if  the  will 
could  not,  according  to  law,  have  the  ef- 
fect which  the  testator  intended,  it  would 
be  void  and  of  no  effect.  Could  it  be  said, 
if  a  testator  devised  that  a  female  slave 
should  be  free  at  the  age  of  30,  and  that 
her  issue  in  the  mean  time  should  belong 
as  slaves  to  his  family,  that  his  will  which 
intended  to  confer  future  freedom,  did  in 
fact  confer,  in  spite  of  his  expressed  in- 
tention, immediate  freedom  on  the  mother, 
and  thus  frustrate  the  intent  of  the  testa- 
tor as  to  the  children,  by  giving  them  a 
birth-right  to  liberty?  This  would  be  to 
emancipate  by  law,  and  not  by  will.  The 
testator,  in  the  case  at  bar,  having  given 
a  slavi  to  his  son  in  general  terms,  and  di- 
rected that  she  should  be  free  at  the  age 
of  31.  intended  to  give  her,  and  that  he 
should  have  power  over  her  as  a  slave. 
That  intent  was  lawful,  and  should  be  car- 
ried into  effect. 

Upon  the  whole,  I  am  of  opinion,  that 
the  children  of  Mary  were  born  slaves, 
without  any  right  to  future  liberty.  And, 
this  is  in  strict  conformity  with  the  civil 
law.  which  may  have  been  in  the  contem- 
plation of  the  Legislature,  when  they 
passed  the  law  of  1662,  and  the  subsequent 
acts  to  the  same  effect.  By  that  law,  the 
civil  state  of  the  child  was  determined  by 
that  of  the  mother,  at  the  time  of  the  birth. 
"Servi  aut  nascuntur  aut  fiunt.  Nascuntur 
ex  ancillis  nostris."  Inst.  Lib.  1,  tit.  3, 
§  4.  They  might  be  emancipated  in  fu- 
tnro  upon  a  condition,  or  at  a  certain  time, 
and.  in  the  mean  time  were  not  free,  but 
slaves.      "Si    in    diem   autem    libertas 

242  data  est.  vel     *sub     conditione,  tunc 
competit    libertas    cum.   dies    venerit, 

vel  conditio  extiterit."  Dig.  Lib.  40,  tit.  4, 
§  23.  "Statuliberum  medio  tempore  ser- 
vum  heredis  esse,  nemo  est  qui  ignorare 
(iehcat:  ea  propter  noxae  dedi  poterit." 
Dig.  Lib.  40,  tit.  7,  §  9;  and  they  were 
called  Statuliberi  until  they  were  actually 
free.  "Statuliber  est,  qui  statutam  et  des- 
tinatam  in  tempus  vel  conditionem  liber- 
tatcm  habet."  Dig.  Lib.  40,  tit.  7,§1,  and 
%  40,  tit-  1,  2,  3,  4,  5,  6,  passim.  The 
children  bcrn  of  a  woman  in  this  condition, 


were  slaves  to  her  then  owner.  Statulibera, 
fjuicquid  peperit,  hoc  servum  heredis  est. 
Dig.  Lib.  40,  tit.  7,  16.  And,  so  strict  was 
this  rule,  that  if  a  female  slave  were  be- 
queathed to  another,  to  be  by  him  set  free 
at  a  future  time,  or  upon  a  condition,  and 
the  time  had  come,  or  the  condition  been 
performed,  but  the  slave  not  actually  man- 
umitted, and,  thereafter,  before  an  actual 
emancipation,  had  a  child  born,  the  child 
was  a  slave  belonging  to  the  person  bound 
to  manumit.  But,  in  that  case,  he  was 
bound  to  transfer  the  child  to  the  mother, 
that  he  might  be,  by  that  means,  set  free. 
Dig.  Lib.  40,  tit.  5,  §  13.  A  statuliber  was, 
in  almost  all  respects,  in  the  same  condi- 
tion as  other  slaves.  "Statuliberi  a  ceteris 
servis  nostris,  nihilo  pene  .differunt.  Et 
idco  quod  ad  actiones  vel  ex  debito  venien- 
tes,  vel  ex  negotio  gesto,  vel  ex  contractu 
pcrtinentes,  ejusdem  conditionis  sunt  statu- 
liberi cujus  caeteri.  £t  ideo  in  publicis 
quoque  judiciis,  easdem  poenas  patiuntur 
quas  caeteri  servi."  Dig.  Lib.  40,  tit.  7, 
§  29. 

I  cannot  perceive  the  reason  (for  none 
is  assigned,)  upon  which  Chancellor  Wythe 
and  Judge  Roane  distinguished  the  case  of 
a  slave  emancipated  upon  a  contingency, 
and  one  directed  to  be  free  at  a  future 
period,  as  to  the  state  of  their  children 
born  before  the  contingency  happens,  or 
the  appointed  time  comes.  The  contingent 
right  to  future  freedom,  is  as  much  a  part 
of   the   condition   of  a   slave,   as   a   certain 

right  to  future  freedom  is;  and,  if 
243         the  *children  were  entitled,  in  the 

one  case,  to  participate  with  their 
mother  in  this  benefit,  it  seems  tj  me,  they 
ought  in  the  other.  But,  if  any  distinction 
can  exist  between  the  two  cases,  it  cannot 
apply  to  the  case  at  bar;  for,  here*  the  tes- 
tator wills,  that  Mary  "shall  be  free  as 
soon  as  she  arrives  at  the  age  of  31  years;" 
and,  whether  she  would  live  to  that  age, 
was  contingent  and  uncertain. 

It  may  be  further  observed,  that  an  act 
which  passed  in  1806,  may  be  considered 
as  a  Legi.^^lative  construction  of  the  pre- 
existing laws  on  this  point,  and  a  recogni- 
tion of  the  proposition,  that  a  slave  eman- 
cipated in  futuro  continued  to  be  a  slave, 
until  the  appointed  time  came.  That  act 
provided,  that  "if  any  slave,  hereafter 
emancipated,  shall  remain  in  this  Com- 
monwealth more  than  twelve  months  after 
his  or  her  right  to  freedom  shall  have  ac- 
crued, he  or  she  shall  forfeit  all  such 
right,"  and  be  sold,  &c.  This  act  was 
passed  with  a  full  knowledge,  that  emanci- 
pations to  take  effect  at  a  future  time,  were 
most  common  for  making  a  provision  for 
the  children,  and  especially  the  widows,  of 
the  testator,  by  giving,  for  instance,  his 
slaves  to  his  wife  for  her  life,  and  after  her 
death  to  be  free.  If  the  construction  of 
Chancellor  Wythe  and  Judge  Roane  were 
correct,  and  they  were  free  immediately: 
in  that  case,  either  the  emancipation  must 
be  declared  to  be  ineffectual,  or  the  intent 
of  the  testator  in  favor  of  his  wife,  or  of 
the  slaves,  or  of  both,  must  be  frustrated 
by  the  operation  of  this  law.  For,  if  their 
right  to  freedom  accrued  upon  the  testa- 
tor's  death,   then,   within   a   twelve-month 
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thereafter,  they  must  leave  the  Common- 
wealth; in  which  case,  the  intent  of  the 
testator,  in  relation  to  his  wife,  would  be 
defeated;  or,  if  they  departed  not,  then 
they  would  be  sold  for  the  benefit  of  the 
overseers  of  the  poor,  and  the  will  of  the 
testator  be  frustrated,  both  as  to  his  wife 
and  the  slaves;  or,  if  neither  of  these  con- 
sequences followed,  then  such  an  emanci- 
pation, with  an  obligation  to  future  service, 
would  counteract  the  policy  of  this 

244  law  *also.    On  the  contrary,  the  con- 
struction, that  such  an  emancipation 

leaves  the  slaves  in  absolute  slavery  during 
the  widow's  life,  and  that  their  right  to 
freedom  accrues  only  on  the  death  of  the 
widow,  effectuates  the  intentions,  both  of 
the  testator  and  the  law,  without  produc- 
ing any  inconvenience. 

Considering,  therefore,  that  a  slave 
emancipated  in  futuro,  continues  in  the 
mean  time  a  slave  to  all  intents  and  pur- 
poses, I  am  held  to  the  conclusion,  that 
her  children,  born  in  the  mean  time,  are 
born  slaves,  and  so  continue,  notwithstand- 
ing the  right  of  the  mother  to  freedom  at 
a  future  time,  in  which  they  do  not  par- 
ticipatv  by  the  literal  construction  of  the 
act  of  1753,  taken  in  connection  with  the 
terms  of  the  preamble  to  the  original  law 
of  1662-  by  the  spirit  and  policy  of  all  the 
other  Legislative  acts  which  bear  upon  the 
question;  by  analogy  to  the  civil  law,  and 
bv  the  authority  of  Chancellor  Wythe,  and 
all  the  Judges  of  the  Court  of  Appeals, 
who  sat  in  the  case  of  Pleasants  and  Pleas- 
ants. 

The  only  other  ground  upon  which  the 
children  of  Mary  could  claim  to  be  free,  is, 
that  it  may  be  supposed  that  the  intention 
of  the  testator  was  to  emancipate  them 
also,  and*  that  this  may  be  fairly  gathered 
from  the  will.  I  have  no  doubt,  but  that, 
would  probably  have  children  before  she 
if  the  idea  had  occurred  to  him,  that  she 
attained  her  age  of  31,  he  would  have  ex- 
pressly provided  that  they  also  should  be 
free,  which  could  have  been  effected  by  the 
addition  of  these  words,  "and  her  in- 
crease." His  not  having  done  so,  satisfies 
me  entirely,  that  he  never  thought  of,  or 
intended  to  make  any  provision  for  the 
children.  And  if  so,  it  was  a  subject  in 
relation  to  which  he  had  no  thought,  or 
will,  or  intention,  and  is  consequently  to 
be  disposed  of  according  to  the  law  of  the 
land. 

In  considering  this  case,  I  have  not  been 
inattentive  to  the  favor  shewn  by  the  com- 
mon law  to  liberty  Co.  Lit.  124,  b.  But, 
it  is  my  duty  to  execute  the  law  as 

245  T  fine!  *it,  according  to  its  spirit  and 
policy.      And    I    must    say.   with    the 

civilians,  in  relation  to  this  case,  Quod 
quidcm  perquahi  durum  est,  sed  ita  lex 
scripta  est. 

The  children  of  Mary  being  ascertained 
to  be  slaves,  it  is  unnecessary  to  the  pur- 
pose of  deciding  this  cause,  to  consider  to 
whom  they  belong 

I  think  the  judgment  is  right,  and  ought 
to  be  affirmed. 

JUDGE  CABELL,  concurred. 

JUDGE  BROOKE.  If  the  appellants, 
the  children  of  Mary,  are  entitled  to  free- 


dom, it  cannot  be  by  force  of  any  thing  in 
the  will,  under  which  she  has  obtained  her 
liberty.  It  was  highly  probable,  that  she 
would  have  children  before  she  attained 
the  age  of  31;  yet,  they  are  not  noticed  nor 
alluded  to  by  the  testator.  He  might  have 
strong  reasons  for  liberating  her,  when  she 
should  arrive  at  the  age  of  thirty-one, 
which  did  not  apply  to  her  children,  born 
before  that  period.  It  may  have  been  un- 
just to  his  family  to  extend  his  bounty  to 
them  also.  However  that  may  be,  it  is 
enough,  that  by  no  reasonable  construc- 
tion of  the  will,  they  can  be  included  in  it. 
or  derive  any  benefit  under  iL  They  must 
claim  their  freedom  on  the  rule,  that  the 
children  shall  be  bond  or  free,  according^ 
to  the  condition  of  the  mother; —  a  rule, 
probably  adopted  from  the  civil  law,  by  the 
act  of  1662,  and  repeated  in  several  subse- 
quent acts,  down  to  1753.  As  to  her  con- 
dition at  the  birth  of  the  appellants,  ac- 
cording to  the  will,  she  was  a  slave  until 
she  attained  the  age  of  31.  It  only  declares 
her  to  be  free  when  she  shall  arrive  at  that 
age.  If  she  had  never  attained  that  age,  it 
would  have  been  wholly  inoperative  as  to 
her,  and  her  children  would  have  had  no 
pretensions  to  freedom.  The  idea,  that  she 
was  free  from  the  death  of  the  testator, 
and  only  held  to  service  until  she  attained 
the  age  of  31,  is  wholly  inconsistent  with 
the  obvious  intention  of  the  testator.  It 
is  inconsistent,  also,  with  the  provisions  of 

the  ?«ct  of  1782,  for  the  reasons  stated 
246      *by  the  Judge  who  has  preceded  me. 

Their  claim  is  to  liberty,  and  not  to 
property.  The  rul*  partus  sequitur  ven- 
trem,  is  a  rule  of  property,  not  of  liberty, 
applicable  to  questions  of  property  decided 
by  thi«  Court,  and  has  no  application  to 
the  question  now  to  be  decided.  The  rule, 
that  the  children  shall  be  bond  or  free,  ac- 
cording to  the  condition  of  the  mother,  is 
a  rule  of  a  different  character,  and  has  re- 
ceived a  different  exposition.  It  imports 
the  condition  at  the  time  of  the  birth,  in 
exclusion  of  any  future  right  to  liberty.  It 
does  not  include  a  remote  event,  which 
may  never  happen,  nor  any  right  of  which 
the  mother  is  not  in  the  enjoyment,  at  the 
time  of  the  birth.  It  has  been  so  ex- 
pounded by  the  writers  on  the  law.  from 
which  it  was  borrowed  by  our  act,  on 
grounds  of  policy  and  humanity,  equally 
applicable  here.  The  case  of  Pleasants  v. 
Pleasants,  is  not,  to  say  the  most  of  it,  in 
hostility  with  this  construction. 

The  Court  is  unanimously  of  opinion  to 
affirm  the  judgment. 


247  *Lom«x  v.  PIcot. 

February.  1824. 

Injunction-Refusal  f  DlMolve-When  AppMUble.*- 

An  appeal  will  lie  from  an  order  of  the  Chancellor 
over-rulinir  a  motion  to  dissolve  an  Injunctioo. 
wbere  tbe  motion  hats  been  over-ruled  on  tbe 
firround.  that  the  plaintiff  in  equity  is  entitled  to 
relief  on  the  merits,  and  flzluir  the  principle  od 
wbich  the  cause  depends,  or  where  it  Is  necessary 
to  avoid  expense  and  delay. 


«lnJanctlon-RefuMl  to  DIsmIvo— WlMfl  Appealable. 

—An  order  overrulinff  a  motion  to  dissolve  an  in- 
junction may  come  within  the  terms  of  the  lav 
allowing  appeals  from  interlocutory  orders,  and 
within  the  mischief  intended  to  l>e  remedied  by 
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^mw-Sacority— When  Required. t~It  Is  errerin  tbe 
Cbancellor  to  srant  an  in  J  auction,  witbout  requir- 
ing secarity,  except  in  the  case  of  executors,  ad- 
ministrators, and  other  fldnciary  characters. 

Negotiable  Peper—Bqaity— Effect  on  Endorsee  witb- 
oat  Notlce4— An  endorsee,  who  purchases  a  neg-o- 
dable  note,  without  notice  of  any  equity  between 
the  maker  and  endorser,  is  not  affected  by  such 
equity:  especially  where,  before  the  assig-ument. 
the  maker  gives  assurances  to  the  endorsee,  that 
the  note  will  be  duly  paid. 

loJoDctloo-RefuMl  to  DtoMilve-Appellete  Practice.! 
—On  an  appeal  from  an  order  refusing  to  dissolve 
an  injunction,  the  Ck>urt  will  take  notice  of  any 
error  in  the  previous  proceedings. 

This  wao  an  appeal  from  the  Richmond 
Chancery  Court.  The  whole  case  is  so 
fully  stated,  and  discussed,  in  the  following 
opinions,  that  any  other  report  would  be 
unnecessary. 

Lomax  and  Stanard,  for  the  appellant. 

Johnson  and  Nicholas,  for  the  appellee. 

February  7.  The  Judges  delivered  their 
opinions.* 

JUDGE  GREEN. 

Picot  having  purchased  a  house  and  lot 
of  Adams's  executors,  executed  his  nego- 
ciable  notes  for  the  purchase  money  to 
Page,  the  executor  of  Byrd,  who  knew  the 
consideration  for  v/hich  the  notes  were 
^ven;  it  being  for  the  purchase  of  prop- 
erty, to  which  Page  had  claimed  a  title, 
on  behalf  of  his  testator's  estate,  and  he 
having  released  thaf  claim  for  a  stipulated 
sum  to  be  paid  by  Adams's  executors.  The 
notes  of  Picot  were  given  in  part  satisfac- 
tion thereof.  These  notes  were  as- 
248  signed  to  Lomax,  for  a  *valuablc 
consideration,  upon  the  previous  as- 
surance of  Picot,  that  they  should  be  duly 
paid.    Lomax  had  notice  of  the  considera- 


thatlaw.  Kahn  v.  Kerngood.  80  Va.  844.  citing  prin- 
«pal  case  as  so  holding.  To  the  same  effect,  the 
pnncipal  case  is  cited  In  Norfolk,  etc..  R.  Co.  v.  Old 
Dom.  Bagg-age  Co..  97  Va.  90,  83  S.  E.  Rep.  886;  Balti- 
more &0.  R.  Co.  V.  City  of  Wheeling.  18  Grait.  48.  67. 
w.  iJid/oct-noU;  Gallagher  v.  Moundsville.  34  W.  Va. 
73J 12  S.  E.  Rep.  861.  See  in  accord.  Talley  v.  Tyree. 
2  Hob.  soo.  See  further,  monographic  note  on  "In- 
junctions'* appended  to  Clay  tor  v.  Anthony,  16Gratt. 

^InjoQctkHi  —  Security  —  Bx«cators.  —  See  mono- 
graphic noUou  "Executors  and  Administrators" 
appended  to  Rosser  v.  Deprlest.  6  Gratt  6.  In  State 
7.  Johnson,  28  W.  Va.  61HB.  Judge  Gbbbn.  in  dellver- 
m  the  opinion  of  the  court  quotes  at  length  from 
JUDGB  Gbebn's  opinion  on  this  subject  In  the  prin- 
cipal case  though  he  prefaces  the  quotation  by 
saying.  "These  remarks  (i.  e.  of  Judob  Green  in  the 
pnncipal  case)  were  obiter  dicta  and.  it  seems  to 
ine.  are  not  in  all  respects  in  accord  with  the  pre- 
vious decision,  but  as  they  present  the  history  of  the 
controversy  ad  to  whether  a  chancellor  in  awarding 
an  injunction  to  a  personal  representative  had  any 
accretion  as  to  whether  a  bond  should  or  should 
notbe  required.  I  give  his  remarks  at  length." 
*>nl!'''^""'*    Paper— See    monographic     note    on 

Bills.  Notes  and  Checks"  appended  to  Archer  v. 
Ward.  9  Gratt.  622 

{Appellate  Practlce-Brror  Prejudicial  to  Appellee. 
;;In  Morgan  v.  Ohio  River  R.  Co.,  89  W.  Va.  25, 19  g. 
E.  Rep.  591.  it  is  said:  "It  must  not  be  thought,  how- 
ever, that  because  an  appellee  has  not  appealed,  an 
error  against  him  cannot  be  corrected  on  a  writ  of 
error  uken  by  another  party;  for  the  writ 
onngsup  the  whole  record,  and  any  error  to  the 
appellee's  prejudice  maybe  corrected,  though  his 
gjcrestbe  not  identical  with  that  of  the  appellant, 
PQt hostile,  and  though  the  writ  of  error  maybe 
only  to  a  certain  judgment,  and  the  error  to  his 
prejudice  be  In  either  that  or  another.  Boulware 
V.  Newton,  18  Gratt.  708;  Day  v.  Murdoch.  1  Munf.  4fl0: 
i^efarges  v.  Lipscomb.  2  Munf.  461 :  Lomax  v.  Picot, 
\Band.  ( Va.)  247;  Opinion  in  Burton  v.  Brown,  82 
GnitL  14;  Bart  Law  Pr.  1364." 

See  principal  case  also  cited  in  Burton  v.  Brown, 
«  Gratt  16w  See  further,  monographic  note  on  "Ap- 
peal and  Error"  appended  to  Hill  v.  Salem,  etc., 
Turnpike  Co..  1  Hob.  262. 

nupob  Cabbix.  absent  from  indisposition. 
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tion  for  which  the  notes  were  originally 
given.  Picot  had  executed  to  Page  a  deed 
of  trust  on  the  property,  for  the  purchase 
money  of  which  the  notes  had  been  given, 
for  securing  the  payment  of  the  notes. 
One  of  the  notes  being  protested  for  non- 
payment, the  trustees,  at  the  instance  of 
Lomax.  were  about  to  proceed  to  sell  the 
property,  according  to  the  terms  of  the 
deed,  when  Picot  exhibited  his  bill,  charg- 
ing the  facts  above  stated,  and  that  he  had 
lately  discovered  that  the  title  to  the 
house  and  lot  was  fatally  defective,  and 
that  one  of  Adams's  executors  had  be- 
come insolvent,  and  the  other  is  dead,  and 
probably  insolvent;  and  praving  an  injunc- 
tion to  the  intended  sale,  which  was 
awarded.  This  injunction  being  awarded, 
without  security,  and  the  cause  coming  on 
to  be  heard  on  the  20th  of  June,  1822,  was 
ordered  to  stand  over  for  the  trial  of  an- 
other suit,  between  other  parties,  involv- 
ing the  title  to  the  house  and  lot;  and. 
upon  the  motion  of  Lomax,  it  was  referred 
to  a  commissioner,  to  enquire  whether  the 
house  and  lot  was  sufficient  security  for 
the  debt.  Lomax  having  prosecuted  suits 
at  law  upon  two  of  the  negociable  notes, 
and  recovered  judgments  thereon,  Picot 
exhibited  his  bill,  praying  an  injunction  to 
the  judgments,  and  setting  forth,  in  sub- 
stance, the  same  equity  as  that  alledged  in 
his  former  bill,  and  that  the  house  and  lot 
were  ample  security  for  the  balance  of  the 
purchase  money.  Upon  which,  the  Chan- 
cellor, on  the  26th  of  April,  1823,  awarded 
the  injunction,  upon  conditions;  1st,  "that 
the  plaintiff  enters  into  bond  with  security 
to  the  plaintiff  at  law,  in  a  penalty  equal 
to  the  double  of  that  sum  which  commis- 
sioner Baker  shall,  after  notice  to  the  par- 
ties to  this  bill,  ascertain  to  be  the 
deficiency,  if  any,  of  the  lot  in  question,  to 
secure  any  balance  of  the  purchase  money 
now  in  question;  and,  2d,  that  the  plain- 
tiff also  release  all  errors,  if  any,  in  the 
judgments  at  law  When  commissioner 
Raker  shall  have  made  his  report, 
249  *in  conformity  with  this  order,  to 
the  Clerk's  office  of  this  Court,  the 
Clerk  will  endorse  the  sum,  if  any,  in 
which  the  plaintiff  is  to  give  bond  and  se- 
curity in  the  law  Court,  or  in  the  Clerk's 
office  thereof,  where  also  the  release  will 
be  executed." 

The  commissioner  reported,  that  the 
house  and  lot  were  a  sufficient  security. 

On  the  4th  of  June,  1823,  Lomax  not 
having  answered,  moved  to  dissolve  the 
injunction,  unless  bond  and  security  should 
be  griven  by  the  plaintiff,  for  the  prosecu- 
tion thereof,  which  motion  was  over-ruled. 
Whereupon,  on  the  same  day,  Lomax  filed 
his  answer,  insisting,  th.it  he  was  not  af- 
fected b}'  any  equity  which  the  plaintiff 
might  have  against  Adams  or  Page.  On 
the  9th  of  June,  leave  was  given  the  plain- 
tiff to  amend  his  bill  and  make  new  parties; 
and,  on  the  17th  of  June,  Lomax  having  an- 
sweret^.  moved  again  to  dissolve  the  in- 
juncticn,  on  the  merits,  which  the  Court 
over-ruled,  and  "further  continued  the  in- 
junction, until  the  other  answers  come  in," 
"and  thereupon,  the  defendant  Lomax 
prayei!  an  appeal,  for  the  purpose  of  set- 
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tling  the  principles  of  the  cause."  The 
Court  refused  to  allow  the  appeal  prayed 
for,  uton  the  ground,  that  the  Judge  had 
no  authority  for  it.  Thereupon,  Lomax 
applied  to  one  of  the  Judges  of  this  Court 
for  an  appeal,  in  general  terms,  alledging, 
in  his  petition,  that  all  the  orders  in  the 
cause  were  erroneous;  and  an  appeal  was 
allowed  from  all  the  orders  in  the  cause. 
I  have  some  doubts,  whether,  upon  these 
proceedings,  the  appeal  ought  not  to  be 
considered  as  allowed  regularly  from  the 
last  order  only.  But,  that  is  not  material; 
for,  if  the  appeal  bt  confined  to  that,  and, 
as  to  that,  were  properly  awarded,  and  that 
order  should  be  found  to  be  erroneous, 
then  ?11  other  errors,  in  the  former  pro- 
ceedings, should  be  corrected,  if  errone- 
ous; as  in  the  case  of  in  appeal  from  a 
final  decree,  not  only  any  error  in  that,  but 
any  error  in  the  former  proceedings  ought 
to  be  corrected. 

250  *The  first  enquiry  in  this  case  is, 
whether    the    order    of    the    17th    of 

June,  i823,  over-ruling  the  motion  to  dis- 
solve, and  continuing  the  injunction  until 
the  other  answers  should  come  in,  was 
such  an  order  as  might  be  appealed  from. 
This  depends  on  the  just  construction  of 
the  acl  of  1818,  chap.  66,  §  57,  which  pro- 
vides in  substance,  that  in  any  cause 
depending  in  any  Superior  Court  of  Chan- 
cery, wherein  any  interlocutor3''  order  or 
decree  hath  been  or  shall  be  made,  the 
Court  or  Judge  in  vacation,  before  a  final 
decree,  may  grant  an  appeal  from  such  in- 
terlocutory order  or  decree;  provided, 
money  is  required  to  be  paid,  or  property 
changed,  "or  the  Court  shall  think  such 
appeal  proper,  in  order  to  settle  the  prin- 
ciples of  the  cause,  or  to  avoid  expense  and 
delay."  And  if  such  appeal  be  refused,  the 
Court  of  Appeals,  or  a  Judge  thereof,  in 
vacation,  may  grant  an  appeal  from  such 
order  or  decree,  for  any  error  therein. 

If  this  section  stood  alone,  it  would 
hardly  be  doubted,  that  an  order  refusing 
to  diFsolvp  an  injunction  and  continuing 
it  unt'i  the  answers  of  other  parties  should 
come  in.  founded  upon  the  avowed  opinion 
of  the  Court,  that  the  plaintiff  would  be 
entitled  to  full  relief,  in  the  event  of  those 
ether  parties,  or  any  of  them,  claiming  and 
establishing  a  title  to  the  property  in  ques- 
tion, would  be  such  an  order,  that,  upon 
an  apoeal  therefrom,  the  principle  might 
properly  and  finally  be  settled,  whether 
upon  the  facts  of  the  case,  the  assertion 
and  establishment  of  such  title,  would  or 
would  not  entitle  the  plaintiff  to  relief; 
this  being  the  only  principle  involved  in 
the  cause,  and  an  important  one;  or  that 
such  an  order,  requiring  that  a  multitude 
of  other  parties  should  be  brought  before 
the  Court,  for  the  purpose  of  litigating  the 
title  in  question,  and  continuing  the  in- 
junction until  their  answers  came  in,  and 
in  effect  (if  they  claimed  title,  as  they  al- 
ready had  in  another  cause  in  the  same 
Court,)  until  their  rights  were  ascertained, 
would  be  such  an  order  as,  from  which, 
if     erroneous,    an     appeal    ought     to 

251  *be  allowed,  according  to  the  letter 
and  spirit  of  the  statute,  in  order  to 

avoid  expense  and  delay.     The  delay  must 


necessarily  be  great,  and  the  defendant, 
from  considerations  of  prudence,  would 
encounter  a  great  expense  in  supporting 
the  title  of  the  plaintiff,  when,  in  the  final 
event,  it  might  turn  out,  that  it  was  a  mat- 
ter of  utter  indifference  to  him,  whether 
Picot  or  any  of  the  other  parties  had  the 
better  title,  so  far  as  his  interests  were 
concerned. 

But,  it  is  said,  that  whatever  might  be 
the  just  construction  of  this  section,  stand- 
ing alone,  yet,  taking  into  view  another 
section  of  the  same  act,  and  the  history  of 
our  legislation  in  relation  to  appeals  from 
interlocutory  decrees  and  orders,  and  from 
orders  dissolving  injunctions,  the  order  in 
question  does  not  come  within  the  mean- 
ing or  policy  of  the  57th  section  of  the  act, 
and  no  appeal  properly  lay  from  it.  Orig- 
inally, the  Court  of  Appeals  had  no  juris- 
diction, but  upon  appeals  from  final  decrees 
and  judgments.  The  construction  given  by 
the  Court  to  the  statute  prescribing  this 
rule,  was  so  strict,  that  so  long  as  any 
thing  could  be  done  in  the  cause  in  the 
Court  below,  even  if  it  were  only  to  su- 
perintend the  carrying  into  effect  the  de- 
cree, which  ascertained,  cooclusively,  the 
rights  of  all  the  parties,  as  in  the  case  of 
a  decree  of  foreclosure  and  sale,  no  appeal 
could  be  allowed.  Inconvenience  was  felt 
from  this  rule,  and  in  1798  it  was  enacted, 
"that  it  shall  be  lawful  for  the  High  Court 
of  Chancery,  upon  any  interlocutory  de- 
cree, where  the  right  claimed  shall  be  af- 
firmed or  disaffirmed,  to  grant,  in  its 
discretion,  an  appeal  to  the  Court  of  Ap- 
peals, if  the  High  Court  of  Chancery  shall 
be  of  opinion,  that  the  granting  of  such 
appeal  will  contribute  to  expedition,  the 
saving  of  expense,  the  furtherance  of  jus- 
tice, or  the  convenience  of  the  parties;  any 
law,  custom,  usage,  or  construction,  to  the 
contrary,  notwithstanding." 

The  practice,  upon  a  liberal  construc- 
tion of  this  statute,  seems  to  have  grown 
into  an  inconvenience  on  the  other  hand; 
for,  in  1807  it  was  enacted,  that  "no 
252  appeal  shall  .*hereafter  be  granted 
in  any  cause  in  Chancery,  until  a 
final  decree  is  pronounced,  unless  the 
Court  in  which  such  cause  is  or  may  be 
depending,  shall  think  it  necessary  to  pre- 
vent a  change  of  property  under  an  inter- 
locutory decree,  and  before  a  final  decree 
can  be  pronounced."  Neither  of  these  acts 
authorised  an  appeal,  but  from  an  interloc- 
utory decree,  which  can  only  be  made  upon 
a  hearing  of  the  cause.  They  did  not  ex- 
tend to  orders  made  in  the  progress  of  the 
cause,  on  motion;  nor  after  the  act  of  1S07. 
to  any  case  but  where  the!  effect  of  the  de- 
cree was,  to  produce  a  change  of  property. 
The  case  of  an  order  refusing  to  award 
an  injunction,  or  dissolving  an  injunction, 
was  not  provided  for,  except,  perhaps,  in 
the  latter  case,  when  the  decree  dissolving 
the  injunction  was  pronounced  upon  a 
hearing,  and  the  effect  of  it  was,  to  produce 
a  change  of  property.  Such  a  case  was 
not  likely  to  occur  often,  and  even  in  such 
a  case,  if  the  Chancellor  refused  an  appeal, 
the  party  had  no  remedy.  To  remedy 
these  defects  in  relation  to  the  awardinjr 
and  dissolving  injunctions,  the  act  of  ISIO 
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was  passed,  authorising  the  Judges  of  the 
Court  of  Appeals,  or  any  one  of  them,  to 
award  an  injunction  when  refused  by  the 
Chancellor,  or  to  allow  an  appeal  from  an 
order  dissolving  an  injunction,  without 
any  limitation  as  to  this  power,  arising  out 
of  the  circumstances  of  the  case.  But,  in 
neither  of  these  cases  had  the  Chancellor 
a  power  to  allow  an  appeal,  as  in  the  case 
of  interlocutory  decrees  changing  prop- 
erty. The  case  of  an  order,  on  motion, 
refusing  to  dissolve,  and  continuing  an 
injunction,  was  clearly  not  provided  for  by 
any  of  these  laws.  In  1815,  the  provision 
incorporated  in  our  late  revisal,  before 
cited,  was  enacted.  This  act  also  allowed, 
at  the  discretion  of  the  Chancellor,  appeals 
from  all  interlocutory  decrees  of  the 
County  Court,  without  limitation.  The  act 
of  1816  extended  the  right  of  appeal  to 
interlocutory  orders,  as  well  as  decrees. 
It  made,  for  the  first  time,  the  circum- 
stance, that  the  order  or  decree  required 
the  payment   of  money,  one   criterion   on 

which  the  right  of  appeal  depended. 
253      It  adopted   the   act   of  1807,  *as   to 

the  circumstance  of  the  decree  pro- 
ducing a  change  of  property,  as  another 
criterion,  and  extended  it  to  orders,  as 
well  as  decrees.  It  enlarged  the  operation 
of  the  act  of  1798,  by  using  the  terms  "to 
settle  the  principles  of  the  cause,  instead 
of  the  right  claimed,  affirmed  or  disaf- 
firmed," if  any  case  can  occur  in  which  it 
might  be  proper  to  allow  an  appeal  "to 
settle  the  principles  of  the  cause,"  where 
the  decree  had  not  affirmed  or  denied  the 
right  claimed.  If  there  could,  the  Legisla- 
ture intended  to  provide  for  it.  This  act 
adopted  the  provisions  of  that  of  1798,  in 
relation  to  expense  and  delay;  and  dropped 
that  in  relation  to  the  convenience  of  the 
parties.  The  act  of  1810,  in  relation  to 
appeals  from  refusals  to  grant,  and  orders 
dissolving  injunctions,  was  re-enacted  in 
the  revi.sal  of  1819,  chap.  66,  §  44. 

Upon  this  vfew  of  the  statutes,  it  is  in- 
sisted, that  the  statute  of  1815  ought  to 
receive  the  same  construction  as  that  of 
1T98,  as  to  the  character  of  the  decree,  and 
that  the  right  claimed  should  appear  to  be 
affirmed  or  denied  by  the  order  or  decree 
in  question,  to  justify  an  appeal.  If  this 
were  so,  it  would  not  affect  the  case  at 
bar;  for,  the  right  claimed  by  the  plaintiff 
is  as  strongly  affirmed  as  it  possibly  can 
be,  before  a  final  decree.  It  is  expressly 
asserted  by  the  order,  and  in  consequence 
of  that  recognition  of  the  right  to  be  ex- 
empted from  the  payment  of  the  judg- 
ments in  question,  if  his  title  to  the 
property  in  question  should  prove  to  be 
bad,  the  Court  has  ordered,  that  all  proper 
parties  to  discuss  the  title  shall  be  brought 
before  the  Court  in  that  cause.  They  are 
numerous,  and  this  order  must  produce 
great  expense  and  delay.  It  is  further  in- 
sisted, that  the  57th  section  ought  not  to 
be  construed  to  extend  to  an  order  refusing 
to  dissolve  and  continuing  an  injunction; 
because,  if  it  did,  there  would  have  been 
no  necessity  for  re-enacting  the  44th  sec- 
tion, in  relation  to  the  refusals  to  award, 
and  the  dissolving  of  injunctions;  and  that 
section   providing   the   law   in   relation   to 


injunctions,    must    be    considered    as 

254  exempting  them  from  the  *operation 
of  the  57th  section  entirely.  I  can- 
not feel  the  force  of  this  reasoning.  The 
4-lt.h  section  does  not  provide  at  all  for  the 
case  of  an  order  refusing  to  dissolve,  and 
continuing  an  injunction.  Such  an  order 
may  come  within  the  terms  of  the  57th 
section,  and  the  mischief  intended  to  be 
provided  for  by  that  section.  And,  as 
there  is  no  other  declaration  of  the  will  of 
the  Legislature  as  to  such  case,  I  do  not 
see  why  it  should  be  withdrawn  from  the 
operation  of  the  general  law.  It  might  be 
said,  truly,  that  in  relation  to  the  provision 
of  the  44th  section,  as  to  refusals  and  dis- 
solutions of  injunctions,  it  ought  to  be 
considered  as  withdrawing  those  cases 
from  the  57th  section,  if  there  be  a  differ- 
ence between  the  effect  of  these  two  sec- 
tions in  such  cases.  And  there  is  such  a 
difference;  for,  a  previous  application  to 
the  Chancellor  for  an  appeal,  and  his  re- 
fusal, are  not  necessary  in  the  cases  pro- 
vided for  in  the  44th  section,  in  order  to 
enable  the  party  to  apply  to  the  Judges  of 
the  Court  of  Appeals  as  they  are  in  the 
cases  provided  for  in  the  57th  section.  The 
motive  for  adopting  this  distinction,  prob- 
ably was,  that  the  former  class  of  cases 
were  commonly  more,  and  the  latter  less 
urgent;  and  the  object  of  the  Legislature, 
in  providing  thus  in  relation  to  the  latter 
class,  was,  probably,  to  save  the  Court,  in 
term  time,  from  the  consumption  of  time 
necessary  to  examine  the  records,  upon 
such  applications,  unless  the  Chancellor 
had  previously  refused  an  appeal.  And 
this  is  made  the  more  probable,  since  the 
jurisdiction  in  the'other  class  of  cases  is 
given,  not  to  the  Court,  but  to  the  Judges 
out  of  Court.  Moreover,  an  order  for  di,s- 
solving  an  injunction  may  not  come  within 
the  terms  of  the  57th  section,  and  yet  it 
might  be  important  to  provide  for  such 
case;  as,  for  instance,  an  injunction  to  a 
nuisance,  or  to  stay  waste,  an  order  dis- 
solving which  would  neither  require  money 
to  be  paid,  or  property  changed.  Nor 
would  an  appeal  be  proper,  to  settle  the 
principles  of  the  cause,  or  to  prevent  ex- 
pense and  delay.  There  might  be  no  prin- 
ciple involved  in  the  case.     It  might 

255  turn  uport  a  mere  *question  of  fact 
in  issue  between  the  parties;  and  it 

might  appear,  from  the  record,  that  the 
case  would  be  finally  heard,  as  a  matter  of 
course,  at  the  next  term  of  the  Court  of 
Chancery;  so  that  an  appeal  would  pro- 
duce, instead  of  avoid,  expense  and  delay. 
There  was,  therefore,  good  reason  to  re- 
tain the  44th  section  of  the  act,  without 
supposing  that  it  was  intended  to  prohibit 
an  appeal  in  cases  of  orders,  refusing  to 
dissolve,  and  continuing  injunctions,  which 
fell  within  the  terms  of  the  57th  section  of 
the  act.  None  of  the  reasons  for  the  pro- 
visions of  the  44th  section,  apply  in  any 
degree,  to  the  last  mentioned  case. 

I  think,  therefore,  the  appeal  was  prop- 
erly allowed,  and  that  the  merits  of  the 
case  must  be  examined.  I  have  investi- 
gated this  question  of  jurisdiction  the  more 
largely,  because  this  is  the  first  instance 
in    which    the    construction    and    effect    of 
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those  statutes  have  been  the  subject  of 
serious  question  in  this  Court.  To  the  just 
decision  of  this  case,  upon  its  merits,  a 
more  careful  examination  of  the  facts  of 
the  case  is  necessary. 

A  piece  of  land  in  the  city  of  Richmond 
was  claimed  by  the  executors  of  Richard 
Adams,  as  the  property  of  their  testator; 
by  William  Byrd  Page,  the  executor  of 
Mary  Byrd,  who  was  executor  of  William 
Byrd,  as  the  property  of  the  said 
William  Byrd;  and  by  the  Corporation  of 
the  city  of  Richmond,  as  a  common.  Suits 
were  depending  in  the  Richmond  Chan- 
cery, in  which  all  these  parties  respect- 
ively asserted  their  claims  to  the  property; 
and  the  devisees  of  Richard  Adams,  some 
of  whom  were  infants,  were  also  parties 
to  these  suits.  The  parties  compromised 
their  respective  claims;  and  the  Court,  with 
the  assent  of  all  the  adult  parties,  and  the 
guardians  of  the  infant  parties,  decreed  ac- 
cording to  the  compromise.  By  this  com- 
promise, the  executors  of  Adams  purchased 
the  release  of  the  claims  of  the  Corpora- 
tion of  the  city  of  Richmond  to  the  prop- 
erty in  question,  at  the  price  of  $100,000, 
payable  in  instalments;  and  from  William 

B.  Page,  executor  of  Mary  Byrd, 
256      who  was  executrix  of  William  *Byrd, 

a  release  of  the  claims  of  the  repre- 
sentatives of  William  Byrd,  for  the  price 
of  $75,000,  payable  also  in  instalments. 
William  B.  Page,  as  executor  as  afore- 
said, executed  a  release  according  to  the 
contract;  and  the  executors  of  Adams,  with 
the  adult  devisees  of  Richard  Adams,  ex- 
ecuted their  negotiable  notes  to  the  said 
Page,  as  executor  as  aforesaid,  for  the 
$75,000,  payable  in  instalments;  and,  as  a 
further  security  for  the  payment  of  the 
notes,  a  deed  of  trust  on  the  property 
which  had  been  the  subject  of  litigation 
and  compromise. 

On  the  8th  of  March,  1819,  Adams's  ex- 
ecutors sold  a  house  and  lot  (which  was  a 
part  of  the  property  which  had  been  in 
controversy,  and  included  in  the  deed  of 
trust  aforesaid,  for  the  benefit  of  Page,  ex- 
ecutor, &c.)  to  Giles  Picot,  the  plaintiff, 
at  the  price  of  $13,000;  of  which,  $4,000 
were  paid  down  (probably  to  Page,  by  di- 
rection of  Adams's  executors,  in  part  pay- 
ment of  the  debt  due  from  them  to  him,) 
and  Picot  executed  to  Page,  at  the  instance 
of  Adams's  executors,  his  several  negotia- 
ble notes  for  the  residue  of  the  purchase 
money,  payable  in  instalments,  with  a  deed 
of  trust  upon  the  property,  to  secure  the 
payment  of  the  notes.  Picot  asserts, 
(which  is  admitted  by  Page,)  that  Page 
stipulated,  in  consequence  of  that  payment, 
and  those  assurances,  to  release  the  lien 
which  Adams  had  given  to  him,  so  far  as 
it  affected  the  property  sold  to  Picot. 
Adams's  executors  professed  to  sell  to 
Picot,  by  virtue  of  an  authority  vested  in 
them  by  the  will  of  their  testator;  and 
their  conveyance  to  him  contains  a  war- 
ranty against  all  person*  claiming  under 
Richard  Adams,  and  a  covenant  that  if 
evicted  by  any  person  having  a  better  title 
than  Richard  Adams,  he  might  have  satis- 
faction out  of  Richard  Adams's  estate,  as 
if    Richard    Adams    himself    had    conveyed 


with  general  warranty.  The  answer  of 
Lomax  asserts,  that,  in  consideration  of 
the  notes  of  Picot,  Page  released  so  much 
of  the  debt  of  Adams's  executors  and  dev- 
isees to  them;  but,  this  fact  is  not  proved, 
and    cannot,   therefore,   be   taken  to 

257  exist.      Picot    *admits,    that   he  had 
full     knowledge     of     the     foregoing 

facts,  in  relation  to  the  title  of  the  prop- 
erty he  purchased,  and  believed  the  title  to 
be  good;  and  that  Page  and  Adams's  ex- 
ecutors acted  bona  fide,  in  the  belief  that 
the  title  was  good.  Afterwards,  in  De- 
cember, 1819,  Page  offered  to  endorse  Pi- 
cot's  notes,  without  responsibility  or 
recourse,  to  Lomax,  in  satisfaction  of  a 
debt  of  William  Byrd,  which  was  in  the 
hands  of  Lomax,  for  collection.  Lomax 
having  examined  the  decree  which  con- 
firmed the  compromise,  and  otherwise  ac- 
quired full  information  that  the  notes  were 
given  for  the  purchase  of  the  property,  the 
subject  of  that  compromise,  applied  to  Pi- 
cot, to  know  whether  the  notes  would  be 
paid  at  maturity;  and  was  assured  by  him 
that  they  would;  and,  thereupon,  took  an 
assignment  of  the  notes,  without  recourse 
against  Page  or  Byrd's  estate,  and  an  as- 
signment of  Picot's  deed  of  trust.  But, 
preliminary  to  closing  the  contract  with 
Page,  the  latter  also  procured  an  agree- 
ment from  the  executors  and  adult  devi- 
sees of  Adams,  that  any  person  to  whom 
Page  should  transfer  Picot's  notes,  should 
be  entitled  to  claim,  under  the  securities 
originally  given  to  Page  by  them,  any  de- 
ficiency which  might  arise  by  the  default 
of  Picot,  in  the  payment  of  his  notes; 
Picot's  debt  being  first  resorted  to.  Picot 
charges,  that  Lomax  knew  that  his  (Pi- 
cot's) title  to  the  property,  was  defective, 
and  procured  this  engagement,  as  an  in- 
demnity against  the  defects;  which  Lomax 
positively  denies,  and  affirms  that  he  had 
no  suspicion  of  any  defect  in  Picot's  title, 
and  procured  this  engagenrient  as  a  secu- 
rity against  the  possible  inability  of  Picot 
to  pay  his  debt,  and  insufficiency  of  the 
property  pledged,  to  secure  it.  And  the 
terms  of  the  engagement  verify  this  asser- 
tion; for,  so  far  from  the  agreement  sanc- 
tioning the  idea,  that  the  parties  intended 
to  provide  for  the  event  of  Picot's  debt 
not  being  due,  it  provides  only  for  any 
deficiency  arising  from  Picot's  default; 
and,  after  his  debt  had  been,  in  the  first 
instance,  resorted  to,  there  is  some  mistake 
in    the    last    sentence   of    the   agree- 

258  ment,  which  is  unintelligible,  *taken 
in   connection  with  the  whole  tenor 

of  the  agreement.  After  Picot  had  paid 
his  first  note  to  Lomax,  and  before  the 
second  became  due,  he  received  informa- 
tion which  inclined  him  to  think  that  he 
had  not  a  clear  title,  either  to  the  interest 
of  Richard  Adams,  William  Byrd,  or  the 
Corporation  of  the  city  of  Richmond,  in 
the  property  which  he  had  purchased.  Yet, 
after  receiving  that  information,  he  wrote 
to  Lomax,  and,  without  hinting  that  he 
had  received  this  information,  or  that  he 
had  any  objection  to  the  payment  of  the 
second  note,  asked  some  indulgence;,  re- 
ferred to  the  lien  on  the  house  and  lot, 
which  he  stated  was  good  security  for  the 
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debt;  and  offered,  if  the  indulgence  was 
given,  to  give  any  additional  security  in 
his  power. 

The  objections  thus  discovered  to  the 
title  were,  1.  That  the  executors  of  Adams 
had  no  power  to  bind  the  devisees,  not 
consenting,  or  of  the  infant  devisees,  by. 
the  compromise,  or  to  purchase  the  claims 
of  the  City  of  Richmond  and  Byrd,  at  the 
expense  of  their  testator's  estate,  and  to 
bind  his  estate  for  the  purchase  money,  or 
to  sell  the  property.  2.  That  the  Corpora- 
tion of  the  city  of  Richmond  had  no  right 
to  sell  their  commons.  They,  however,  in- 
sist upon  the  compromise;  and  if  it  should 
be  set  aside,  to  be  remitted  to  their  former 
rights.  3.  That  Byrd's  representatives  are 
dissatisfied  with  the  compromise,  and  some 
of  them  arc  infants,  (Page  denies  that  they 
are  dissatisfied,)  and  that  Page,  as  execu- 
tor of  Mary  Byrd,  who  was  executrix  of 
William  Byrd,  had,  on  various  grounds,  no 
authority  to  dispose  of  Byrd's  rights  in  the 
subject.  And,  upon  these  grounds,  several 
of  Adams's  devisees,  infants  at  the  time  of 
the  compromise,  but  now  adults,  have  filed 
their  bill  for  the  purpose  of  setting  aside 
the  compromise,  and  every  thing  done  in 
consequence  of  it,  and  to  be  restored  to 
their  original  rights. 

It  is  also  alledged,  that  one  of  Adams's 
executors  is  insolvent,  and  the  other  dead, 
and  his  estate  probably  not  sufficient  to 
make  good  the  purchase  money  to 
259  Picot,  if  *he  should  be  evicted,  and 
that  Page  is  prosecuting  a  suit  upon 
the  deed  of  trust  executed  to  him  by  Ad- 
ams's executors,  and  claiming  his  lien 
under  that  deed,  upon  the  property  pur- 
chased by  Picot. 

Upon  this  case,  if  Adams's  executors 
were  claiming  the  purchase  money  against 
Picot.  upon  any  possible  security  given  by 
him  to  them,  the  circumstances  as  to  the 
alledged  defects  in  the  title,  the  fact  of  the 
t)rosecution  of  a  suit  for  impeaching  the  ti- 
tle, by  those  claiming  under  Richard  Ad- 
ams, and  the  alledged  insolvency  of  the 
executors,  would,  unquestionably,  accord- 
mg  to 'the  decisions  of  this  Court,  justify 
a  Court  of  Equity,  in  restraining  the  pay- 
ment of  the  purchase  money,  until  the  fate 
of  the  title  were  ascertained;  and  Page 
would  be  subject  to  the  same  equity,  if,  (as 
1  think  it  must  be  taken  to  be  on  this  rec- 
ord,) he  took  Picot's  notes  and  deed  of 
trust  as  a  collateral  security,  and  not  as  a 
>ati$faction  for  so  much  of  the  debt  due 
to  him,  from  Adams's  executors  and  devi- 
•^ees.  What  would  have  been  the  eflfect  of 
his  accepting  it  as  a  satisfaction  of  so  much 
of  that  debt,  need  not  be  examined,  as 
♦hat  fact  does  not  appear.  The  real,  and 
tipon  the  merits,  only  question  in  the  cause, 
is.  whether  Lomax's  rights  are  affected  by 
Picot's  equity,  as  against  the  executors  of 
Adams  and  Page. 

It  is  admitted  on  all  hands,  that  the  pol- 
icy of  the  law,  in  relation  to  negotiable 
securities,  would  exempt  Lomax  from  any 
equity  which  Picot  may  have  against  the 
parties,  if  he  be  a  bona  fide  holder  of  the 
notes,  for  full  and  valuable  consideration, 
without   notice   of   such   equity,   and   took 


the  assignments  in  a  due  course  of  trade. 
Was  he  such  a  holder? 

The  endorsement  of  a  negotiable  secu- 
rity, prima  facie  imports  an  assignment 
for  full  and  valuable  consideration.  In 
general,  the  onus  probandi  lies  upon  him, 
who  all  edges  the  contrary.  But,  circum- 
stances may  exist,  which  may  throw  upon 
the  endorsee,  the  obligation  to  proye  the 
consideration  given.     But,  that  case 

260  cannot  exist,  until  the  *question  be 
put  in  issue,  whether  a  full  and  val- 
uable consideration  was  given,  or  not.  The 
plaintiff  has  not  alledged  that  such  con- 
sideration was  not  given  in  this  case,  nor 
does  he  raise  any  question  on  that  point. 
The  legal  presumption,  then,  ought  to  pre- 
vail, independent  of  Lomax's  and  Page's 
express  averment  of  a  full  and  valuable 
consideration  paid  by  him,  in  the  release 
of  a  debt  of  William  Byrd's,  and  taking 
the  endorsements,  without  recourse  to 
Page  or  his  testator's  estate. 

The  notes  were  assigned  in  the  due 
course  of  trade.  Every  negotiable  secu- 
rity, endorsed  before  it  is  payable,  with 
intent  to  make  it  the  absolute  property  of 
the  endorsee,  is  endorsed  in  the  due  course 
of  trade.  Not  so,  if  it  be  endorsed  after 
it  is  dishonored,  or  for  the  use  of  the  en- 
dorser, or  as  a  collateral  security.  An  en- 
dorsement, without  recourse,  is  not  out  of 
the  due  course  of  trade.  The  security  con- 
tinues negotiable,  notwithstanding  such  an 
endorsement.  Nor  does  such  an  endorse- 
ment indicate,  in  any  case,  that  the  parties 
to  it  are  conscious  of  any  defect  in  the 
security,  or  that  the  endorsee  does  not  take 
it  on  the  credit  of  the  other  party  or  par- 
ties to  the  note.  On  the  contrary,  he 
takes  it  solely  on  their  credit,  and  the  en- 
dorser only  shews  thereby,  that  he  is  un- 
willing to  make  himself  responsible  for  the 
payment;  and  in  the  case  at  bar,  the  re- 
fusal of  Pasfe  to  make  himself  personally 
responsible  for  the  payment  on  the  day,  in 
default  of  Picot,  (he  having  received  no 
personal  consideration  for  the  note,  but 
only  a  release  of  his  testator's  debt,)  could 
have  excited  in  the  endorsee  no  suspicion, 
that  the  security  was  liable  to  any  objec- 
tion, other  than  that  it  might  turn  out  that 
the  drawer  was  unable  to  pay,  and  that  the 
security  given  by  him  might  be  insufficient. 
Nor  did  Page's  refusal  to  make  himself  or 
his  testator's  estate  responsible,  in  the 
event  of  the  non-payment  of  the  note  by 
Picot,  indicate  that  he  ever  apprehended 
such  inability  or  insufficiency  himself. 
For,  as  in  the  event  of  the  non-payment  of 
the     notes,    Adams's     executors   and 

261  devisees    would    be    liable    to    *Page 
upoi^   their    original    obligations    to 

him,  he  wished,  in  that  event,  that  Lomax 
should  stand  in  his  shoes  as  against  them, 
and  proceed  directly  against  them,  instead 
of  against  him  or  his  testator's  estate;  and 
to  that  end  procured  the  stipulation  from 
them,  which  accompanied  his  assignment 
of  the  notes  to  Lomax.  It  was  rnerely 
substituting  their  ultimate  responsibility 
to  him,  for  his  immediate  responsibility  to 
Lomax.  Independent  of  this  view  of  the 
object  ^f  that  stipulation,  the  taking  of  a 
collateral    security   from   others,   does   not 
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the  endorsement  out  of  the  usual 
e  of  trade.  However  much  the  en- 
e  might  have  relied  upon  the  credit 
e  drawer  and  the  security  given  by 
and  however  confident  he  might  have 
in  the  perfect  validity  of  the  obliga- 
of  the  drawer,  it  was  but  a  prudent 
ution,  and,  I  presume,  not  unusual, 
f^cure,  if  he  could,  collateral  security. 
IX  is,  therefore,  a  holder  for  full  and 
ble  consideration,  and  has  taken  the 
in  the  due  course  of  trade.  It  re- 
;  to  enquire,  whether  he  is,  or  is  not, 
la  fide  holder,  without  notice  of  Pi- 
equity.  It  is  not  sufficient,  in  order 
able  the  drawer  to  assert  his  equity 
St  the  holder,  that  the  latter  pur- 
d  with  notice  of  the  consideration  for 
I  a  note  was  given,  unless  he  knew, 
e  same  time,  that  it  had  failed,  or 
I  probably  fail,  or  was  affected  by 
;  that  is,  unless  he  knew  that  there 
:hen  a  subsisting  equity,  or  at  least, 
an  equity  would  probably  arise  out 
;  known  facts,  against  the  note, 
all  cases  in  which  a  note  is  given  for 
)ther  consideration  than  money  actu- 
laid,  or  for  a  subsisting  debt  upon  an 
nt  current,  or  for  accommodation,  an 
T  between  the  parties  may  arise  out 
ibsequent  events;  for,  in  all  cases, 
than  those  above-mentioned,  the 
[deration  may  fail.  To  declare,  then, 
a  mere  knowledge  of  the  considera- 
if  a  note,  without  any  knowledge  or 
:ion  of  any  defect  or  unfairness  in  the 
consideration,  then  subsisting,  sub- 
jects the  holder  to  all  future  ♦contin- 
gencies which  might  produce  a 
e  of  the  consideration,  would  be  to 
:>y  the  credit  and  negotiability  of 
securities,  and  counteract  the  policy 
*  law,  in  giving  such  credit  and  nego- 
ty  to  such  securities.  The  principle, 
which  a  purchaser  with  notice  of  any 
n£r  equity  is  bound,  is,  that  he  acts 
fide  in  attempting,  with  a  knowledge 
ch  subsisting  equity,  to  make  the  se- 
'  his  own,  exempted  from  such  equity, 
e  prejudice  of  another.  The  case  of 
ning  V.  Brown,  9  East,  506,  on  a 
Iv  analogous  subject,  cited  at  the  bar, 
j^ood  commentary  on  this  doctrine, 
rchaser,  without  notice  of  any  fact 
I,  in  fairness  and  justice,  ought  to 
nt  him  from  purchasing  the  security, 
?ona  fide  holder,  and  exempted  from 
jquity,  as  between  other  parties.  If 
X.  therefore,  had  known  that  the  note 
?iven  for  the  purchase  of  real  estate, 
bad  examined  the  title  papers,  and, 
the  face  of  those  title  papers,  no  de- 
•f  title  had  appeared,  and  a  defect  had 
vards  appeared  aliunde,  it  could 
yr  be  doubted  that  such  a  defect  could 
ave  affected  his  rights,  acquired  with- 
my  suspicion  of  such  defect.  It  is 
he  duty  of  a  purchaser  of  a  negotia- 
^curity,  which  he  knows  to  be  given 
he  purchase  of  property,  to  enquire 
he  validity  of  the  title.  That  is  em- 
rally  the  duty  of  the  purchaser,  before 
jcccutes  his  note  for  the  purchase 
y.  But,  in  this  case,  Lomax  did,  in 
examine   the   decree,   and   subsequent 


conveyances;  and,  upon  the  face  of  the  de- 
cree, some  of  the  objections  now  alledged 
against  the  title,  probabry  appeared;  al- 
though that  cannot  be  confidently  said,  as 
a  copy  of  that  decree  is  not  before  us.  He 
affirms,  that  this  examination  was  made, 
with  a  view  to  ascertain  whether  the  title 
to  the  lot  pledged  as  a  security  for  Picot's 
debt,  was  good,  and  that  he  believed  it  to 
be  good;  and  his  subsequent  conduct 
proves  that  he  acted  under  this  impression. 
If  then,  actual  notice  of  a  defect  in  the 
consideration,    were    necessary    to    subject 

him  to  Picot's  equity,  he  would  be 
263      exempted.     *But,  a  further  question 

remains,  whether,  in  legal  construc- 
tion, although  he  was  not  bound  to  exam- 
ine the  title,  yet,  having  examined  it,  and 
the  defect  appearing  on  the  title  papers 
which  he  examined,  he  is  not  to  be  con- 
sidered as  having  notice  of  the  defect,  and 
precluded  from  denying  it.  The  circum- 
stances of  this  case  render  it  unnecessary 
to  decide  upon  this  question.  For,  Picot 
being  the  purchaser  of  the  property  in 
question,  and'  the  documents  under  which 
he  claimed,  disclosing  the  alledged  defects 
of  title,  if  Lomax  was  bound  to  take  notice 
of  them,  a  fortiori  Picot  was  also  bound; 
and,  if  Lomax  must  be  considered  as  hav- 
ing notice  of  Picot*s  equity,  Picot  must  be 
considered  as  having  the  same  knowledge: 
and,  with  full  notice  of  his  equity,  induced 
Lomax  to  take  an  assignment  of  the  notes, 
and  to  part  with  full  consideration  for 
them,  by  his  assurance  to  Lomax,  upon 
Lomax's  application  to  him  upon  the  sub- 
ject, that  he  would  pay  the  notes  when  doe, 
if  the  hardness  of  the  times  did  not  pre- 
vent him;  and  thus,  relying  upon  the  cove- 
nants in  his  deed,  in  effect  waived  his 
equity.  But,  the  truth  of  the  case  is,  that 
both  parties  were  ignorant  of  those  de- 
fects, and  blameless  in  the  transaction. 

In  relation  to  bills  of  exchange.  Courts 
of  Law  proceed  upon  equitable  principles. 
The  endorsee  has  the  legal  title;  and  the 
principle,  that  where  equity  is  equal,  the 
law  shall  prevail,  is  as  completely  applica- 
ble at  law  to  bills  of  exchange,  as.it  is  to 
other  subiects  in  a  Court  of  EquitJ^  In 
neither  Court,  can  any  equity  prevail 
against  a  purchaser  for  valuable  consider- 
ation of  the  legal  title,  unless  he  be  justly 
chargeable  with  mala  fides.  The  supposi- 
tion that  Picot,  if  he  paid  the  money, 
would  be  entitled  to  be  substituted  to  the 
rights  which  Lomax  would  have  against 
Adams's  executors  and  devisees,  for  any 
part  of  Picot's  debt  not  paid  by  him,  could 
not  justify  the  suspension  of  Lomax's  rem- 
edies against  Picot.  Where  a  party  has  a 
double  security  and  remedy,  and  another 
has  an  equitable  right,  if  he  discharges  the 

demand,  to  be  substituted  to  one 
364      *of  those   remedies;   if,  in   any  case, 

the  Court  could  compel  the  creditor 
to  resort  to  that  remedy,  most  beneficial 
to  that  other,  it  can  only  be,  when  such 
remedy  is  as  effectual  and  beneficial  to  the 
creditor  as  that  which  he  prefers.  In  this 
case,  the  one  remedy  is  immediate;  the 
other,  if  a  possible  remedy,  is  indefinitely 
remote.  The  question,  whether  Picot 
would   be   entitled   to   the  benefit  of  such 
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substitute,  is  not  before  the  Court.  If  he 
be.  it  is  competent  to  the  Court  of  Chan- 
cery to  give  him  that  relief.  The  injunc- 
tion, therefore,  ought  to  have  been  dis- 
soh'cd. 

The  question,  as  to  the  propriety  of  the 
terms  of  the  original  order  for  the  injunc- 
tion in  this  case,  is  not  now  in  any  way 
interesting  to  the  parties  in  this  cause. 
If  further  security  should  have  been  re- 
quired, and  the  failure  to  require  it  has 
done  any  injury  to  Lomax,  it  cannot  now 
be  remedied;  for,  Picot  has  now  no  mo- 
tive to  give  any  additional  security.  Yet, 
as  it  is  a  question  of  great  importance,  and 
comes  regularly  under  the  '  consideration 
of  the  Court,  it  is  proper  to  examine  it. 

The  Court  of  Chancery  had  originally  a 
discretion  as  to  the  terms  upon  which  in- 
junctions should  be  awarded.  A  sound 
discretion  upon  this  subject  required,  that 
the  Court  should  take  care  that  the  terms 
should  be  such  as  to  ensure,  with  all  prac- 
ticable certainty,  that  the  defendant  should 
sustain  no  ultimate  loss,  in  case  the  in- 
junction should  be  dissolved.  This  discre- 
tion still  remains,  unless  controled  by 
statute;  and,  if  so  controled,  in  any  respect, 
still  remains,  so  far  as  it  is  not  so  re- 
strained. 

As  long  since  as  1744,  it  was  provided, 
that  before  any  injunction  should  be 
granted  to  stay  proceedings  at  law  in  any 
action,  suit,  or  judgment  whatsoever,  the 
narty  praying  the  injunction  should  enter 
into  bond,  with  security,  in  the  Clerk's  of- 
fice, for  satisfying  all  money,  tobacco,  and 
costs  then  due,  or  which  might  become 
due,,  to  the  plaintiff  in  the  action,  suit  or 
judgment  so  to  be  staid;  and  all  costs 
wbich  might  be  awarded  against  such 
party,  if  the  injunction  should  be  dissolved. 
This  provision,  upon  the  change 
265  *in  the  organization  of  the  Courts 
and  revisals,  was  re-enacted  with 
some  modification  in  the  phraseology, 
vrhich  do  not  affect  the  question  under  con- 
sideration, and  now  stands  in  our  Code  in 
these  words:  "Where  any  injunction  shall 
be  granted,  the  Clerk  shall  endorse  upon 
the  subpoena,  that  the  effect  thereof  is  to 
be  suspended,  until  the  party  obtaining  the 
same,  shall  give  bond  with  sufficient  secu- 
rity, in  the  office  of  the  Court  in  which  the 
judfnnent  to  be  injoined  shall  have  been 
obtained.  The  party  obtaining  the  injunc- 
tion shall  then  enter  into  bond  with  suffi- 
cient security,  and  file  the  same  in  the 
Clerk's  office  of  that  Court  in  which  the 
proceedings  at  law  were  had,  for  paying 
all  money  or  tobacco,  and  costs,  due  or  to 
become  due  to  the  plaintiff  in  the  action 
at  law,  and  also  all  such  costs  and  dam- 
ages as  shall  be  awarded  against  him  or 
her,  in  case  the  injunction  shall  be  dis- 
solved." 

As  to  cases  coming  within  the  provisions 
of  this  act,  and  emphatically  in  the  case  of 
injunctions  to  judgments  at  law,  the  stat- 
ute is  explicit  and  imperious,  and  takes 
from  the  Chancellor  all  discretion  as  to 
the  security,  as  clearly  as  words  could  do, 
unless  the  statute  had  provided  explicitly 
that  he  should  have  no  such  discretion. 
But,  it  is  said,  that  exceptions  have  been 


allowed  to  the  effect  of  those  laws,  upon 
the  circumstances  of  the  case;  and  that 
this  could  only  be  done  upon  the  ground, 
that  the  original  discretionary  power  of 
the  Chancellor  or  the  Court,  as  to  the 
terms  upon  which  injunctions  should  be 
allowed,  was  not  taken  away  by  the  stat- 
utes, and  that,  for  the  same  reasons  which 
have  excepted  the  cases  alluded  to  from 
the  operation  of  the  statute,  all  cases 
should  be  excepted,  in  which  the  security 
required  by  the  act  would  be  superfluous. 
The  cases  alluded  to,  are  those  of  execu- 
tors and  administrators;  as  to  which,  the 
Courts  seem  uniformly  to  have  held,  that 
they  are  not  bound  tb  give  security  under 
the  act;  not  because  such  security  can  be 
dispensed  with  in  all  cases,  but  because, 
upon  the  just  construction  of  the  law,  it 
does  not  extend  to  those  cases,  but 

266  only   to    cases    in    which    *the    party 
prays  an  injunction  in  his  own  right. 

And,  as  a  proof  of  this  proposition,  it  has 
been  said,  that  as  the  terms  of  the  act  re- 
quire the  party  giving  such  bond,  to  stipu- 
late absolutely  for  the  payment  of  the  debt, 
&c.,  if  the  injunction  shall  be  dissolved,  an 
executor  or  administrator  could  not  as- 
sert the  rights  of  the  estate  which  he 
represents,  without  incurring^  a  personal 
responsibility,  which  would  frequently  de- 
ter such  trustees  from  asserting  such 
rights,  Shearman,  admr.,  &c.  v.  Christian 
&  al.  1  Ran.  Rep.  .193,  and  the  cases  there 
cited;  that,  therefore,  the  act  should  be 
construed  to  require  bond  and  security 
only  from  those  already  bound  by  the 
judgment  at  law;  and  that  this  construc- 
tion was  the  more  reasonable,  since  it 
could  not  prejudice  the  creditor,  the  exec- 
utor or  administrator  having  already  given 
good  security  in  general,  for  the  due  ad- 
ministration of  the  assets.  Whether  this 
reasoning  justified  the  proposition  it  was 
intended  to  support,  it  is  immaterial  to 
enquire  here.  The  case  at  bar  does  not 
fall  within  this  reasoning.  The  party  pray- 
ing the  injunction  was  personally  bound 
by  the  judgment  injoined,  and  the  security 
which  he  had  already  given  for  the  debt, 
(if  it  could  be  considered  as  any  security 
under  the  circumstances  of  the  case,)  was 
no  security  for  the  costs  of  the  Court  of 
Chancery  and  the  damages,  in  case  the  in- 
junction should  be  dissolved,  if  any  should 
be  awarded.  Nor  can  any  apparent  equity 
in  the  plaintiff's  case,  take  it  out  of  the 
statute;  for,  it  is  always  possible  that  the 
defendant  may  not  be  affected  by  such 
equity,  and  that  the  injunction  may  be  dis- 
solved. When  no  equity  i«  asserted 
against  the  judgment  at  law,  the  statute 
does  not  apply  to  the  case;  and  the  cases 
supposed  at  the  bar,  in  which  the  statutory 
security  would  not  be  required,  are  cases 
in  which  some  right  would  be  asserted,  not 
against,  but  collateral  to  the  judgment. 

But,  even  if  the  statute  did  not,  in  any 

case,  restrain  the  original  discretion  of  the 

Chancellor,  in   respect  to  the  terms  upon 

which  injunctions  should  be  granted.. 

267  that    discretion    *was    improvidently 
exercised  in  this  case.     The  plaintiff 

alledged  in  his  bill,  that  the  title  to  the 
propertj'  which  he  had  pledged  as  a  secu- 
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rity  for  the  debt,  was  seriously  impeached, 
and  that  was  the  ground  of  the  injunction. 
It  was  possible,  that  the  defendant  might 
still  be  entitled  to  claim  the  debt,  although 
the  title  to  the  property  was  utterly  worth- 
less; in  which  event,  the  creditor  would  be 
left  entirely  without  security,  and  might 
lose  his  debt  "in  consequence  of  the  inter- 
position of  the  Court.  And,  even  if  the 
title  proved  to  be  good,  he  would  be  with- 
out security  for  the  costs,  both  at  law  and 
in  equity,  and  the  damages  allowed  by 
law,  upon  dissolving  injunctions,  if  they 
should  be  awarded.  The  strong  opinion 
of  the  Chancellor  in  favor  of  the  justice 
of  the  plaintiff's  claim  to  relief,  did  not 
make  this  course  the  less  improvident. 
For,  it  was  still  possible,  that  the  defend- 
ant had  the  better  equity. 

The  order  refusing  to  dissolve  the  in- 
junction, should  be  reversed,  the  injunc- 
tion dissolved,  and  the  cause  remanded  to 
be  further  proceeded  in. 

JUDGE  COALTER. 

The  first  question  which  presents  itself 
is,  whether  this  appeal  has  been  improvi- 
dently  granted  or  not? 

It  is  contended,  that  as  well  the  order 
in  vacation  awarding  the  injunction,  with- 
out requiring  security,  and  the  refusal  in 
Court  to  discharge  it  unless  security  was 
given,  as  the  refusal  to  dissolve  after  the 
answer  was  filed,  were  decisions  on  the 
merits  of  the  case,  against  the  appellant; 
that  those  decisions  are  erroneous;  and 
that  the  latter  particularly,  comes  within 
the  provisions  of  the  57th  section  of  the 
act  concerning  Courts  of  Chancery,  and, 
consequently,  an  appeal  lies  therefrom. 
By  that  section  it  is  provided,  that  the 
Court  of  Chancery,  or  the  Judge  in  va- 
cation, may  grant  an  appeal  from  any  in- 
terlocutory order  or  decree,  where 
2G8  money  is  required  lo  be  paid,  or  *the 
possession  or  title  to  property  to  be 
changed,  or  that  the  Court  shall  think 
such  appeal  proper,  in  order  to  settle  the 
principles  of  the  cause,  or  to  avoid  ex- 
pense and  delay. 

The  first  enquiry  then,  is,  whether  these 
decisions,  or  either  of  them,  were  adjudi- 
cations on  the  principles  of  the  cause;  and 
the  second  is,  whether  those  proceedings, 
or  either  of  them,  are  such  orders  or  de- 
crees as  come  within  the  purview  of  the 
act  of  Assembly,  so  as  to  make  an  appeal 
proper,  in  order  to  settle  those  principles. 

As  to  the  award  of  the  injunction  with- 
out requiring  security,  it  appears  to  me 
that  that  must  have  proceeded  on  these 
assumptions:  1st.  That  the  title  of  the  land 
might  prove  defective,  and  although,  if  it 
did,  it  would  be  no  security  for  the  debt; 
yet,  2ndly.  That  the  defendant  could  not 
possibly  shew  any  thing  in  defence,  which 
would  entitle  him  to  a  dissolution  of  the 
injunction,  should  thai  title  ultimately 
prove  defective.  In  other  words,  that  not- 
withstanding the  negotiability  of  the  pa- 
per, or  any  direct  waiver  of  equity  which 
might  have  taken  place,  the  appellant 
could  not  be  entitled  to  the  money,  pro- 
vided the  title  to  the  lot  proved  defective. 
The  bill  alledges  this  defect,  or  probable 
defect  of  title,  as  the  only  ground  for  equi- 


table interference,  and  consequently,  that 
the  house  and  lot  were  no  security  for  the 
debt,  in  case  the  appellant  should  be  enti- 
tled to  recover  it,  notwithstanding  such 
defect. 

That  injunctions  may  be  awarded  with- 
out security,  in  cases  not  coming  within 
the  intention  of  the  law,  as  in  cases  of  ex- 
ecutors, administrators,  or  other  fiduciary 
character,  when  they  arc  not  personally 
responsible,  or  in  some  other  cases  men- 
tioned at  the  bar,  there  never  has  been  any 
doubt;  but,  whether  this  can  be  done  in 
consequence  of  peculiar  circumstances,  in 
cases  coming  within  the  act,  according  to 
the  sound  discretion  of  the  Chancellor,  and 
on  what  terms,  I  think  it  most  proper  not 
to  decide,  as  such  decision  would  be  ex 
parte,  no  such  case  being  alledged  in  the 
present  bill.    As  to  this  case,  I  think 
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refusal  ta  discharge  it  for  want  of 
security,  were  irregular,  and,  in  one  aspect, 
amount  to  a  decision  upon  the  merits, 
against  the  appellant,  before  the  filing  of 
the  answer. 

As  to  the  second  point,  viz:  the  refusal 
to  dissolve  the  injunction  after  the  answer 
was  filed;  it  seems  to  me,  that  as  that  an- 
swer mainly  relies  on  a  defence  not  at  all 
affected  by  the  question  of  good  or  bad 
title,  it.  may  be  likened  to  the  case  of  an 
assigned  bond,  where  the  obligor  asserts 
an  equity  against  the  obligee,  which,  he 
alledges,  affects  the  assignee,  and  against 
which  the  latter  defends  himself  on 
grounds  not  connected  with  the  equity  as- 
serted against  the  obligee,  and  insists  that 
he  is  not  bound  to  await  the  expense  and 
delay,  attending  the  litigation  with  the  ob- 
ligee. If  this  is  the  nature  of  the  defence, 
and  that  defence  is  made  good,  it  would 
surely  be  against  equity,  to  withhold  the 
debt  from  the  assignee,  until  this  dispute 
with  the  obligee,  by  which,  be  it  settled  as 
it  may,  he  cannot  be  affected,  shall  be  de- 
cided. Suppose  the  Chancellor,  however, 
thinks  the  defence  is  not  made  out,  and 
refuses  to  dissolve;  yet,  surely,  if  he  thinks 
the  case  one  of  doubt,  and  in  which  he 
may  be  mistaken,  it  would  not  be  im- 
proper in  him  to  grant  an  appeal,  in  order 
to  have  the  principles  settled,  as  well  for 
the  sake  of  justice,  as  to  avoid  expense 
and  delay  to  the  party,  provided  such  re- 
fusal is  an  order  or  decree  within  the  pur- 
view of  the  statute.  He  will  doubtless 
refuse,  when  he  thinks  the  decision  is 
clearly  correct:  but,  should  a  Judge  of  this 
Court  think  differently,  he  would  have  the 
same  right  to  grant  the  appeal  as  the 
Chancellor  had. 

The  main  defence  in  this  case,  is  one 
of  this  kind.  The  Chancellor  has  decided 
against  it,  and  would  have  allowed  an  ap- 
peal, but  he  thinks  the  refusal  to  dissolve 
is  not  an  order  or  decree  within  the  mean- 
inp  of  the  act. 

There  was  no  application  to  him  for  an 

appeal    from   the  refusal   to   discharge  the 

injunction,  unless  security  was  given.    As 

to     this     latter,    it     might,     on    this 

270  ground   perhaps,    *if     no    Mher,   be 
doubted   whether  it   would  be  com- 
petent for  a  Judge  of  this  Court  to  grant 
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an  appeal  from  it,  even  if  an  appeal  lay, 
there  being  no  refusal  of  the  Chancellor 
to  ^ant  such  appeal  therefrom,  other  than 
considering  it  as  a  part  of  the  case  in 
which,  and  from  the  subsequent  order  in 
which,  the  appeal  was  prayed. 

Having  doubts,  however,  on  g^rounds  in- 
dependent of  this,  whether  an  appeal  would 
lie  from  the  refusal  to  discharge  the  in- 
junction for  want  of  security,  and  having 
done  every  thing  which  can  at  present  be 
of  consequence  to  the  party,  or  useful  to 
the  public,  by  the  opinion  above  expressed 
as  to  those  proceedings,  I  think  it  best  to 
decline,  any  opinion  on  that  point,  and 
shall  confine  my  decision  to  the  question, 
whether  the  appeal  was  properly  granted, 
from  the  order  refusinc:  to  dissolve  the 
injunction,   after  the  filing  of  the  answer. 

I  think  this  order  disaffirms  the  main  de- 
fence relied  on;  and  that  if  such  disaffirm- 
ance is  incorrect,  and  if  the  correction  of 
it  by  this  Court  must  be  suspended  until 
the  incalculable  expense  and  delay  of  the 
suits,  no\v  pending,  to  settle  the  title  to 
this  property,  are  incurred,  a  case  of  hard- 
ship more  clearly  within  the  reason  of  the 
law,  can  hardly  be  imagined.  If  the  deci- 
sion, then,  brings  the  party  within  the 
reason  of  the  law,  the  words,  I  think,  are 
broad  enough  to  extend  the  remedy  to 
him,  and,  consequently,  this  is  an  order  or 
decree,  from  which  an  appeal  l'*es. 

The  next  question  is,  whether  the  decree 
is  correct? 

Whatever  may  be  the  equity  of  the  ap- 
pellee against  Adams,  or  against  Page,  or 
whether  there  is  such  equity  or  not,  I  do 
not  consider  it  important  at  present  to 
enquire,  inasmuch  as  I  think  the  appellant 
stands  on  higher  ground  than  either.  He 
must  be  taken  as  the  bona  fide  endorsee  of 
the  notes  in  question,  for  full  value,  un- 
less, indeed,  notice  of  the* failure,  or  prob- 
able failure,  of  the  consideration  of  the 
notes,  can  be  brought  home  to  him,  so  as 
to  destroy  that  bona  fide  character 
271  of  the  transaction,  on  wh'ch  he  ♦re- 
lies, and  the  impeachment  of  which 
is  the  only  ground  of  equity  relied  on  in 
the  bill.  The  bill  itself  admits,  that  a 
previous  communication  took  place  be- 
tween the  appellant  and  appellee,  before 
t^e  endorsement,  and  that  no  express  no- 
tice was  given  by  the  latter  to  the  former, 
of  anv  possible,  much  less  probable,  fail- 
ure of  the  consideration;  for,  in  truth,  that 
none  such  had  ever  been  thought  of,  and 
that,  consequently,  a  promise  of  payment 
was  made. 

If  the  appellee  knew  at  that  time,  that 
the  title  might  prove  defective,  and,  notr 
withstanding  gave  the  promise,  it  would 
be  a  waiver  of  his  equity,  as  that  promise 
induced  the  purchase  of  the  notes;  and  this. 
T  presume,  even  if  he  had  told  T^omax  of 
the  state  of  the  title,  and  his  knowledge  of 
its  defects,  so  as  to  give  him  the  same  in- 
formation that  he  possessed  himself,  but 
agreed  to  take  that  risque  on  himself,  and 
to  pav  at  all  events.  This  would  be  to 
extend  a  credit  to  the  drawer,  as  in  case 
of  a  note  for  accommodation. 

But,  it  is  alledged,  that  the  appellee  was 
ignorant   of   any    defect    in    the   title;    but, 


that  the  appellant  knew  of  the  defect,  and, 
concealing'  that  knowledge,  procured  a 
promise  to  pay  the  purchase  money;  by 
this  means,  seeking  to  bind  him  to  pay  for 
the  lot  at  all  events,  although  he  knew  the 
title  might  prove  defective.  This  charge 
is  denied  in  the  answer;  and  the  proof  of 
it,  is  the  admission,  that  the  appellant  had 
precisely  the  same  knowledge  of  the  title, 
and  the  same  belief  of  its  goo'lness,  that 
the  appellee  had.  Both  knew  the  nature 
of  the  title;  but,  it  is  insisted,  that  the  ap- 
pellant was  bound  to  know  the  law,  and 
that  the  title  might  be  disputed;  and, 
therefore,  the  bona  fides  of  the  transac- 
tion i«!  destroyed,  and  the  mala  fides 
proved.  On  the  contrary,  I  think  that  the 
appellee,  who  was  the  purchaser  of  the 
land,  was  more  bound  to  know  the  law, 
and  its  bearing  on  his  title,  than  the  ap- 
pellant. He  ought  to  have  looked  to  this; 
and,  it  is  more  reasonable  to  presume  that 
he  did  know  the  law,  as  it  regarded 

272  his  own  *title,  before  he  induced  the 
appellant  to  purchase  the  notes,  than 

to  say,  that  after  such  promise,  the  appel- 
lant must  take  the  notes  at  his  risque.  To 
charge  the  appellant,  it  ought  to  appear 
that  he  in  fact  had  a  knowledge  of  a  de- 
fect in  the  title,  which  the  appellee  had 
not;  and  that,  notwithstanding  this,  he  had 
procured  the  promise  under  a  concealment 
of  his  knowledge  of  the  title.  Nothing  of 
this  kind  is  pretended. 

Both  parties,  in  fact,  are  equally  inno- 
cent, or  equally  guilty;  or,  if  there  is  any 
difference,  it  is  against  the  purchaser,  who, 
with  a  knowledge  of  the  nature  of  his  title, 
induced  the  appellant  to  lay  out  his  money 
in  the  notes.  This  being  the  case,  the  ap- 
pellant, who  has  the  law  on  his  side,  must 
prevail. 

I  think,  therefore,  that  the  injunction 
ought  to  be  dissolved,  and  must  now  be 
dissolved. 

JUDGE  BROOKE. 

The  injunction  in  this  case  was  granted 
on  terms,  to  be  ascertained  by  a  commis- 
sioner,- and  on  whose  report  the  Clerk, 
and  not  the  Chancellor,  was  to  judge  of 
the  sufficiency  of  the  security,  without  af- 
fording to  the  appellant  an  opportunity  to 
object  to  that  report,  and  to  shew  that  the 
security  was  insufficient.  This  course  was 
certainly  not  within  any  of  the  exceptions 
stated  by  the  bar,\  jior  consistent  with  the 
provisions  of  the  113th  and  114th  sections 
of  the  act  concerning  Superior  Courts  of 
Chancery.  1  Rev.  Code,  p.  218.  It  was 
further  in  violation  of  that  act,  because,  in 
effect,  no  security  was  given,  inasmuch  as 
an  alledged  defect  in  the  title  to  the  lot 
conveyed  by  the  deed  of  trust  was  the 
ground  of  the  application  for  the  injunc- 
tion, which,  if  true,  deprived  the  appellant 
of  the  security  required  by  the  act;  and,  if 
untrue,  removed  the  foundation  of  the  in- 
terposition of  the  Court  of  Chancery, 
There  being  nothing  in  the  act  authoris- 
ing an  appeal  from  those  proceedings,  the 
appellant  moved  the  Court  of  Chan- 
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less    sufficient     security    was    given. 

No  appeal  was  taken  from  the  refusal  of 
the   Chancellor  to   dissolve  the  injunction; 
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and  it  is  not  necessary  to  decide,  under 
what  circumstances,  if  under  any,  an  ap- 
peal would  lie,  in  such  case.  At  a  subse- 
quent period  another  motion  was  made  by 
the  appellant,  to  dissolve  the  injunction,  on 
the  merits;  which,  being  again  refused  by 
the  Chancellor,  an  appeal  was  allowed  by 
one  ot  the  Judges  of  this  Court,  in  vaca- 
tion. If  that  appeal  is  sanctioned  by  the 
act  aforesaid,  the  appellant  will  be  let  in 
to  object  to  the  terms  on  which  the  injunc- 
tion was  granted,  and  to  the  refusal  of  the 
Chancellor  to  dissolve  it,  although  the  se- 
curity required  by  the  act  was  not  taken. 
Whether  the  appeal  was  providently  al- 
lowed by  the  Judge  of  this  Court,  will  de- 
pend on  a  correct  construction  of  the  57th 
section  of  the  act  before  referred  to.  By 
that  section,  an  appeal  is  allowed  from  any 
interlocutory  order  or  decree,  by  which 
money  is  required  to  be  paid,  or  the  title 
or  possession  of  property  is  to  be  changed, 
or  the  Court  shall  think  such  appeal  proper 
to  settle  the  principles  of  the  cause,  or  to 
avoid  expense  or  delay.  By  the  interloc- 
utory order,  refusing  to  dissolve  the  in- 
junction, on  the  merits,  I  think  the  princi- 
ples of  the  cause  were  so  far  settled,  as 
to  come  within  one  of  the  provisions  of 
the  section.  It  was  also  calculated  to  pro- 
duce the  expense  and  delay  intended  to  be 
avoided  by  the  act.  The  refusal  to  dis- 
solve the  injunction  is,  in  substance,  stated 
to  be,  because,  by  the  facts  in  the  case,  the 
appellant  had  placed  himself  in  the  shoes 
of  the  vendors  of  the  lot  in  question,  and 
was  subject  to  all  the  equity  that  would 
affect  them,  until  the  title  was  cleared  up 
by  decrees  to  be  made  in  the  suits  referred 
to  in  the  order  then  pending  in  the  Court 
of  Chancery,  in  which  the  appellant  was  no 
party,  and*  as  to  which  new  parties  were 
to  be  made,  involving  great  delay  and  ex- 
pense. Whether  the  appellant  was  to  be 
affected  by  this  undecided  equity  against 
the  vendors,  was  the  real  point  in  contro- 
versy between   him   and   the   appellee.     As 

to  his  rights,  the  principles  of  the 
274       cause  were  *decided  by  the  order  to 

dissolve  the  injunction;  and,  whether 
bv  a  direct  order  to  that  effect,  or  by  con- 
sequence from  the  grounds  taken  by  the 
Chancellor,  was  not  material.  It  was  sub- 
stantially an  interlocutory  order,  within 
the  meaning  of  the  section,  ^nd  justified 
an  appeal  from  it.  That  appeal  brings  up 
the  whole  proceedings  in  the  case.  The 
irregularities  before  stated  in  granting  the 
injunction  and  refusing  to  dissolve  it  on 
the  first  motion,  are  all  properly  before 
this  Court,  and  liable  to  the  objections  be- 
fore stated. 

In  the  view  that  I  have  taken  of  the 
merits,  it  is  not  necessary  to  investigate 
the  supposed  equity  against  the  vendors 
of  the  property.  Whether  Page  was  au- 
thorised by  the  will  of  Byrd  to  make  the 
compromise,  or  whether  the  executors  of 
Adams  had  authority  to  sell  the  property 
to  the  appellee,  are  matters  not  decided  by 
the  Chancellor,  and  depend  on  an  investi- 
gation to  be  made  in  the  causes  referred 
to,  the  proceedings  in  which  are  not  before 
the  Court.  The  only  question  is,  whether 
the    appellant    is    to    be    affected    by    any 


equity  against  those  parties,  if  any  exists. 
If  he  is  not  to  protect  himself  by  their 
rights,  it  fs  not  necessary  to  examine  them 
as  against  the  appellee,  even  if  the  causes 
involving  that  enquiry  were  before  the 
Court.  Before  the  appellant  received  the 
notes  of  Page,  in  discharge  of  the  debt 
due  by  Byrd's  estate,  it  is  not  pretended 
that  he  had  the  slightest  interest  in  this 
enquiry.  His  clai^n)  upon  Page,  as  execu- 
tor of  Byrd,  grew  out  of  a  totally  distinct 
transaction.  Holding  the  claim  against 
Page,  he  might  enforce  it,  if  Page  did  not 
pay  it,  without  regard  to  these  enquiries. 
It  does  not  appear  that  he  had  any  interest 
in  receiving  the  notes  of  the  appellee,  in 
preference  to  any  other  mode  of  payment 
that  might  have  been  resorted  to  by  Page. 
The  notes  were  offered  in  payment;  yet 
the  appellant  would  not  receive  them,  until 
he  was  assured  by  the  appellee  that  they 
would  be  paid  when  they  fell  due,  if  not 
prevented  by  the  hardness  of  the  times. 
The  proposal  by  Page,  as  executor 
275  of  Byrd,  *to  endorse  the  notes  with- 
out recourse,  and  to  assign  the  deed 
of  trust,  was  not  calculated  to  give  the  ap- 
pellant any  alarm,  as  to  the  nature  of  the 
consideration  on  which  the  notes  were 
given.  As  executor.  Page  was  not  bound 
to  make  himself  personally  responsible  for 
the  debt,  not  to  the  hazard  of  a  protest  in 
the  bajik,  in  the  event  that  they  were  not 
punctually  paid.  It  was  proper,  also,  to 
protect  the  assets  of  his  testator,  by  as- 
signing the  deed  of  trust.  The  taking  col- 
lateral security  by  the  appellant,  was  also 
a  reasonable  caution  against  the  insol- 
vency of  the  appellee,  though  no  reasona- 
ble suspicion  of  his  liability  to  pay  existed. 
If,  however,  these  circumstances  put  the 
appellant  upon  an  enquiry  into  the  consid- 
eration for  which  the  notes  were  given,  he 
made  the  enquiry,  and  was  assured  that 
they  would  be  paid.  The  appellee  pos- 
sessed as  much  information  as  to  the 
nature  of  his  title,  when  he  gave  the  as- 
surance, as  the  appellant,  and  ought  to 
have  possessed  more.  Perhaps  he  relied 
on  the  covenants  in  his  deed,  the  validity 
of  which  concerned  him,  and  not  the  ap- 
pellant. If  the  latter  is  not  to  be  protected 
by  the  principles  that  govern  the  negotia- 
bility of  the  notes,  he  might  rely  on  supcj 
rior  equity,  at  least  on  equal  equity,  and 
protect  himself  by  his  judgments  at  law. 
But  no  bad  faith  is  imputed  to  him.  He 
received  the  notes  in  discharge  of  a  bona 
fide  debt,  paid  valuable  consideration  for 
them,  and  is  entitled  to  the  full  benefit  of 
their  negotiability.  In  every  point  of 
view,  I  think  that  the  injunction  ought  to 
have  been  dissolved  by  the  Chancellor,  on 
the  merits. 

The  decree  is,  therefore,  reversed,  the 
injunction  dissolved,  and  the  cause  re- 
manded. 


276      *Barziz«s  v.    Hopkins  &  Hodgson. 

February.  I8S4. 
Virginia  Qtlzens— Who  Ar^-<:ma€  at  Bar.-Penons 

•The  principal  case  was  cited  In  Allen  ▼.  Cunnin?- 
bam.  8  Lelarh  406:  Darltin  y.  Bzcbanffe  Bank  of  Vlr- 
srinla.  3  Pat  &  H.  819. 
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born  In  a  foreign  country,  of  parents  also  born  in 
foreign  countries,  are  not  citizens  of  Virginia,  and, 
consequently,  cannot  inherit  lands  there:  al- 
thouirh  their  grandmother  was  a  native  oi  Vir- 
ginia, who  removed  to  England  before  the 
Revolution,  married  there,  and  resided  in  that 
country  until  after  the  peace,  when  she  returned 
and  resided  in  Virginia  until  her  death. 

This   was   an   appeal   from   the   Superior 
C.-Hirt  of  Law  for  James  City  county.    The 
ca^e  was  twice  argued  in  this  Court,  and 
held   fur    some    time    under    consideration, 
when   ihe   Judges   delivered   the   following 
opinions.    These  opinions  are  so  full  an  ex- 
amination of  all  the  points  in  controversy, 
that  a  report  of  the  arguments  of  counsel 
(which   were   also   very   elaborate,)    \^ould 
be  quite  unnecessary. 
Stanard,  for  the  appellants. 
Leigh  and  Tucker,  for  the  appellees. 
February  12.    The  Judges  delivered  their 
oninions.* 
JUDGE  GREEN. 

This  was  an  action  of  ejectment  upon 
the  demise  of  John  L.  and  P.  J.  Barziza 
against  John  Hopkins  and  William  Hodg- 
son, and  Portia,  his  wife.  Upon  the  trial, 
the  defendants  demurred  to  the  evidence. 
From  this  demurrer,  the  case  appears,  in 
substance,  to  be  as  follows: 

The    lessors    of    the    plaintiff    claim    the 
land   in   question,   as   the   heirs   at   law   of 
Lucy    Paradise,    who    was    entitled    to    it 
under  the  will  of  her  father,  Philip  Lud- 
well.  who  died  in  1767.     She  was  born  in 
Virginia;    and.   in    1769,   intermarried   with 
John  Paradise,  in  England,  a  native  of  that 
country,  where  she  resided  with  her 
277      husband   until   1788,   *when  they   re- 
moved to  Virginia,  hut,  shortly  after, 
l-eturncd  to  England.     John  Paradise  died 
in  England,  in  December,  1795.     His  widow 
afterwards   came   and   resided   in   Virginia, 
where   she   died   intestate,   on   the   24th   of 
April,  1814.    Upon  her  death,  Hopkins  and 
Hodgson,  in  right  of  their  wives,  who  were 
nieces  of   Mrs.   Paradise,   entered  into   the 
Isnd,  claiming   that   their   wives   were   her 
heirs     at    law.     Mrs.    Paradise    had     two 
daughters  born  in   England,  one  of  whom 
died  an  infant.     The   other,   Lucy,  on   the 
4lh  of  April,  1787,  intermarried  in  England, 
W'lh  Barziza,  a  Venetian  nobleman.     Mrs. 
Barzizq  died  in  Italy  in  1800,  and  her  hus- 
band died  in  Italy  on  the  13th  of  Septem- 
ber. 1807.     Neither  Count  Barziza  nor  his 
wife  was  ever  in  the  United  States.     They 
had  two  children,  the  lessors  of  the  plain- 
tiff. John    L.,    born    in    Venice,    February, 
20ih.  1789,  and   Philip  J.,  born  in  Venice, 
August    10th,    1796.      Upon    this    demurrer, 
judgment  was  given  for  the  defendants. 

The  question,  whether  these  grand-chil- 
dren of  Mrs.  Paradise  can  succeed  to  her 
inheritance,  as  her  heirs  at  law,  depends 
upon  the  question,  whether  they  were  citi- 
zens of  Virginia,  at  the  time  of  the  death 
of  Mrs.  Paradise.  For,  no  one  who  is  iiot 
a  citizen,  can,  by  the  laws  of  Virginia,  in- 
herit lands  here;  and,  all  who  are  citizens 
can  take  by  inheritance.  The  lessors  of 
the  plaintiff,  being  born  in  a  foreign  coun- 
iry,  of  parents  also  born  in  foreign  coun- 
tries, cannot  claim  to  be  citizens,  unless 
that  character  is  conferred  upon  them  by 
the  statutes  of  Virginia,  or  by  the  consti- 
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tution  and  laws  of  the  United  States.  To 
ascertain  the  effect  of  the  statutes  upon 
this  subject,  it  will  be  necessary  to  take  an 
historical  review  of  all  the  statutes  passed 
upon  the  subject;  because,  every  statute 
(after  the  first,)  passed  in  Virginia,  al- 
though differing  in  some  of  their  provisions 
from  the  former  statutes,  yet  reserved  all 
rights  of  citizenship  acquired  under  former 
laws,  and  left  such  rights  unaffected  by  the 

subsequent  statutes. 
278  *The    first  act    passed    upon    this 

subject,  was  that  of  May,  1779  But. 
befori  we  examine  the  effect  of  that  and 
the  subsequent  acts  upon  the  subject  under 
consideration,  it  is  necessary  to  ascertain 
what  was  the  situation  of  Mrs.  Paradise, 
before  the  act  of  1779,  in  respect  to  her 
title  t.)  the  rights  of  citizenship  in  Virginia. 
She  was  born  in  Virginia,  long  before 
the  Revolution,  when  Virginia  was  subject 
to  the  Crown  of  England.  She  removed 
to  England  many  years  before  the  Revolu- 
tion, and  there  intermarried  with  a  native 
of  England;  and,  with  her  husband,  perma- 
nently resided  there  from  the  time  of  her 
marriage,  in  1769,  until  1788,  when  she  and 
her  husband  resided  temporarily  in  Vir- 
ginia; and,  in  1789,  returned  to  England, 
where  she  resided  until  after  her  husband's 
death  in  1795;  and  how  long  after,  docs  not 


appear. 

If  there  were  no  Legislative  declaration 
on   the   subject,   it   might  be   questionable, 
whether  the  fact  of  her  birth  in  Virginia, 
notwithstanding  her  residence  as  aforesaid 
in  England,  would  give  her  a  character  of 
a  citizen  of  Virginia,  after  the  Revolution; 
or,  whether  her  residence  in  England  gave 
her   the   character   of   a   subject   of    Great 
Britain,  and  denied  to  her  the  character  of 
a  citizen  of  Virginia.     The  place  of  birth, 
it  is  true,  in  general,  determines  the  alle- 
giance.     But,   in    this    case,   there   was   no 
independent    government    of    Virginia,    to 
which  she  could  owe  allegiance  at  the  time 
of  her  birth.    Yet,  it  may  be  said,  that  her 
allegiance   was   due   to   the   actual   govern- 
ment of  the  country  of  her  birth;  and,  that 
when  the  sovereignty  of  that  country  was 
changed    by   revolution    or    otherwise,   her 
allegiance  still  continued  to  be  due  to  the 
existing  government  thereof,   for  the  time 
being.     On  the  other  hand,  when  the  peo- 
ple of  Virginia  renounced  the  government 
of   Great   Britain   and   declared   themselves 
independent,   it   would   seem   that   all   per- 
sons then  actually  and  permanently  domi- 
ciliated in  Virginia,  even  although   hostile 
io  the  Revolution,  were  members  ot 
the   community,   and   must   be   ♦con- 
sidered  as   citizens,   bound   and   pro- 
tected  by   her  laws,   and   owing  allegiance 
to  her  government,  unless  they  elected  to 
adhere   to    their   former   allegiance,   within 
a  reasonable  time:  and  that,  from  necessity, 
and  from  the  principles  of  all  government, 
whilst    those   who   were   then   permanently 
domiciliated  in  Great  Britain,  whether  born 
there   or   in   Virginia,   not   being  members 
of  the  Virginia  community,  nor  bound  by 
the  laws,  nor  capable  of  the  protection  of 
Virginia,   could   not,   therefore,   be   consid- 
ered   as    her   citizens,   unless   they   elected 
within  a  reasonable  time  to  adhere  to  Vir- 
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ginia.  This  reasonable  and  only  cohven- 
ient  rule  was  adopted  by  the  Legislature 
of  Virginia,  as  will  be  seen  hereafter;  and 
I  think  that  Mrs.  Paradise  was  not  a  citi- 
zen, unless  declared  so  by  a  Legislative 
act. 

A.t  the  May  session  of  1779,  an  act  passed 
for  escheating  the  real,  and  forfeiting  the 
personal  property  in  Virginia,  of  all  British 
subjects;  the  third  section  whereof  is  in 
these  words:  "And  for  preventing  doubts 
who  shall  be  deemed  British  subjects, 
within  the  meaning  of  this  act,  it  is  hereby 
declared  and  enacted,  that,  (first)  subjects 
of  his  Britannic  majesty,  who,  on  the  19th 
day  of  April,  in  the  year  1775,  when  hos- 
tilities were  commenced  at  Lexington  be- 
tween the  United  States  of  America  and 
the  other  parts  of  the  British  empire,  were 
resident,  or  followed  their  vocations  in  any 
part  of  the  world,  other  than  the  said  Uni- 
ted Stjites,  and  have  not  since  either  en- 
tered the  public  employment  of  the  said 
States,  or  joined  the  same,  and  by  overt 
acts  adhered  to  them;  and,  (secondly,)  &c., 
shall  be  deemed  British  subjects,  within 
the  intention  of  this  act."  This  act  ex- 
pressly declares,  that  the  property  of  Brit- 
ish subjects  shall  be  deemed  to  be  vested 
in  the  Commonwealth,  the  real  by  way  of 
escheit,  the  personal  by  forfeiture;  and  di- 
rects proceedings  to  be  instituted  by  way 
of  inquisition,  for  escheating  and  forfeit- 
ing the  same.  There  is  no  exception  in 
favor  of  any  person  coming  within  the  de- 
scription of  the  act,  neither  of  femes  cov- 
erts nor  infants. 
2S0  *At     the     October     session,     1779, 

this  act  was  amended  by  an  act,  the 
fifth  section  of  which  is  as  follows:  "that 
all  femes  coverts,  widows  and  infants,  na- 
tives of  this  State,  now,  or  lately  resident 
in  Great  Britain,  or  other  parts  beyond  the 
seas,  all  widows,  natives  of  this  State,  or 
widows  of  natives  of  this  State,  or  infants, 
the  issue  of  natives  of  this  State,  and  all 
other  persons,  either  natives  of  this  State, 
or  who  were  actually  married  to  natives 
of  this  State,  and  bona  fide  inhabitants 
thereof  at  least  one  year  at  any  time 
within  four  years,  next  before  the  com- 
mencement of  hostilities  on  the  19th  of 
April,  1775,  or  who  left  North  America  at 
any  time  before  the  passing  of  the  act  de- 
claring what  shall  be  treason,  (October, 
1776,)  and  have  not  been  guilty  of  any 
overt  act  injurious  to  the  rights  or  liber- 
ties of  America;  and,  also,  all  persons  who 
left  this  State  in  their  non-age,  and  have, 
during  their  absence,  arrived  to  full  age, 
within  four  years  last  past;  and,  also,  the 
baroni  of  femes  coverts,  natives  of  this 
State  as  aforesaid,  as  far  as  relates  to  any 
property  which  they  held  in  right  of  such 
femes  coverts,  shall,  and  they  are  hereby  de- 
clared to  be  excepted  out  of  the  said  recited 
act:  piovided,  they  have  already  returned, 
or  shall  return  to  this  Commonwealth  and 
become  citizens  thereof  wMthin  two  years, 
to  be  computed  in  the  case  of  infants,  from 
the  time  they  ariive  to  the  age  of  21  years, 
and  in  all  other  cases,  from  the  end  of  this 
present  session  of  Assembly."  Mrs.  Para- 
dise and  her  daughter  fall  within  the  de- 
scription of  British  subjects  in  the  act  of 


May,  1779,  and  neither  of  them  ever  came 
within  the  exceptions  of  the  act  of  Octo- 
ber, 1779.  If  there  were  any  doubt  of  the 
import  of  the  words  in  the  act  of  May, 
1779,  "subjects  of  his  Britannic  Majesty." 
and  whether  they  embraced  natives  of  Vir- 
ginia residing  in  England  on  the  19th  of 
April,  1775,  the  act  of  October,  1779,  is  a 
complete  Legislative  exposition  of  that  of 
May,  1779,  and  shews  that  persons  of  that 
description  were  embraced  by  the  latter; 
for,  otherwise,  there  would  have  been  no 
necessity  for  excepting  them  by  the 

281  act  of  (October,  *1779,  upon  the  con- 
dition   only    of   their    returning  and 

becortimg  citizens  within  a  limited  time. 
The  Legislature  declaring,  by  the  act  of 
May,  1779,  that  the  real  property  of  British 
subjects  had  escheated  to  the  Common- 
wealth, in  effect  declared,  that  they,  (to 
wit:  all  coming  within  the  description  of 
that  act,)  were  aliens.  Whatever,  there- 
fore, might  be  thought  of  a  claim  to  citi- 
zenshio  in  behalf  of  Mrs.  Paradise,  by  rea- 
son of  her  birth  in  Virginia,  in  the  absence 
of  all  Legislative  provision  upon  the  sub- 
ject, it  cannot  be  doubted  that  it  was  per- 
fectly competent  to  the  Legislature  to 
prescribe  any  rule  which  they  thought 
proper,  for  ascertaining  who  should'  be 
(leemefi  to  be  aliens,  and  who  citizens. 

The  two  acts  above  referred  to.  deci- 
sively ascertain,  who  shall  be  considered 
as  British  subjects,  and  therefore  aliens, 
and  embrace  the  case  of  Mrs.  Paradise, 
unless  another  act,  passed  at  the  session 
of  May,  1779,  should  be  supposed  to  except 
cases  as  her's.  This  act  passed  subse- 
quent in  point  of  time  to  that  of  May,  1779, 
before  recited.  But,  as  the  law  then  was, 
they  were  to  be  considered  as  cotempora- 
neous,  and  both  taking  effect  from  the  first 
day  of  the  session,  and  are,  therefore,  to 
he' considered  as  one  act.  That  act  is  en- 
titled, "an  act  declaring  who  shall  be 
deemed  citizens  of  this  Commonwealth,"' 
and  provides,  "that  all  white  persons  born 
within  the  territory  of  this  Common- 
wealth; and  all  who  have  resided  therein 
two  years  next  before  the  passing  of  this 
act;  and  all  who  shall  hereafter  migrate 
into  the  same,  other  than  alien  enemies, 
and  shall,  &c.,  and,  all  infants,  wheresoever 
born,  whose  father,  if  living,  or  otherwise, 
whose  mother  was  a  citizen  at  the  time  of 
their  birth;  or  who  migrate  hither,  their 
father,  if  living,  or  otherw^ise  their  mother, 
becoming  a  citizen;  or  who  migrate  hither 
without  father  or  mother;  shall  be  deemed 
citizens  of  this  Commonwealth,  until  they 
relinquish,  &c.;  and  all  .'thers,  not  beinj? 
citizens  of  any  of  the  United  States  of 
America,  shall  be  deemed  aliens."  These 
two    acts     seemingly     conflict    with 

282  each    other,    when    *the    expressions 
of   each    are   taken    in    their   natural 

and  most  extensive  sense;  and,  if  the  Leg- 
islature had  not  expounded  them,  there 
might  have  been  great  difficulty  in  ascer- 
taining, in  order  to  reconcile  them,  and 
give  them  both  effect,  whether  the  last  act 
excepted  from  the  generality  of  the  de- 
scription of  British  subjects  in  the  first 
act,  natives  of  Virginia  residing  in  Great 
Britain;  or,  whether  the  first  act  excepted 
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from  the  generality  of  the  description  of 
citizens  of  Virginia,  all  buch  as  were  re- 
siding elsewhere  than  in  the  United  States. 
In  either  case,  both  acts  would  have  ample 
subjects  for  their  operation.  We  are,  how- 
ever, relieved  from  this  difficulty,  by  the 
act  of  October,  1779,  which,  by  Legislative 
authority,  gives  to  the  acts  of  May,  1779, 
the  latier  construction.  I  conclude,  there- 
fore, that  Mrs.  Paradise  was  not,  at  the 
time  of  the  birth  of  Mrs.  Barziza,  and 
from  that  time  up  to  May,  1779,  a  citizen 
of  Virginia.  But,  if  she  were,  the  act  of 
May,  1779,  did  not  confer  on  Mrs.  Barziza 
the  character  of  citizen,  even  if  it  did  con- 
fer that  character  upon  her  mother;  for, 
her  fa*  her  was  living  at  the  time  of  the 
passing  of  the  act,  and  never  was  a  citizen; 
and  the  act  did  not  confer  upon  ,thc  "in- 
fant" the  character  of  citizen,  by  reason  of 
the  citizenship  of  the  mother,  at  the  time 
of  the  birth  of  the  infant,  if  the  father  was 
living  at  the  passing  of  the  act.  The  word 
''otherwise,"  when  it  first  occurs  in  the 
act,  can  have  no  other  meaning,  than  that 
the  condition  of  the  mother  should  not  af- 
fect the  condition  of  the  infant,  if  the  fa- 
ther v.as  living.  For,  the  same  word 
occurs  a  second  time  in  the  act,  and  with 
the  same  context,  where  it  can  mean  noth- 
ing, but  that  the  child,  if  the  father  be 
dead  ai  the  time  of  emigration,  may  be  a 
citizen  if  the  mother  becomes  a  citizen; 
but,  net  so,  if  the  father  be  living.  The  act 
referred  to  the  condition  of  the  father,  if 
alive,  and  if  dead,  then,  and  then  only,  to 
that  of  the  mother,  for  determining  the 
condition  of  the  infant  child. 

In    October,    1783,    another    act    passed, 
entitled,  "an  act  for  the  admission  of  emi- 
grants,  and   declaring  the   rights   to 
283      *citizenship;"   which    provides,    "that 
all  free  persons  born  within  the  ter- 
ritory of  this  Commonwealth;  all  persons, 


being    natives,   who    have    obtained    a    to  the  probable  views  of  the  Legislature, 


not 

right  of  citizenship  under  the  act  of  May, 
1779,  aforesaid;  and  also  all  children, 
wheresoever  born,  whose  fathers  or  moth- 
ers are  or  were  citizens  at  the  time  of  the 
birth  of  such  children,  shall  be  deemed 
citizens  of  this  Commonwealth,  until  they 
shall  relinquish  that  character,  in  the  man- 
ner herein-after  mentioned;"  and  repeals 
the  act  of  May,  1779,  entitled,  "an  act  de- 
claring who  shall  be  deemed  citizens  of 
this  Commonwealth." 

In  October,  1786,  an  act  was  passed  to 
the  effect  (as  to  this  subject,)  of  the  act 
of  1783,  verbatim,  repealing  expressly  the 
act  of  1779,  and  all  acts  coming  within  the 
meaning  of  that  act,  and,  consequently, 
the  act  of  1783. 

In  1792,  the  same  act  was  re-enacted 
verbatim,  except  that  it  saved  all  rights 
of  citizenship  obtained  "under  former 
laws,"  instead  of  confining  that  saving  to 
rights  obtained  under  the  act  of  1779;  and 
repealing  all  laws  coming  within  the  pur- 
view of  that  act.  And  so  our  statute  law 
upon  this  subject  remains  to  this  time.. 
All  these  acts  contain  various  provisions' 
for  enabling  aliens  to  acquire  the  character 
of  citizens,  and  for  enabling  citizens  to 
expatriate  themselves.  The  act  of  1783, 
(if  Mrs.  Paradise  was  not  a  citizen  before. 


either  by  her  birth,  or  by  virtue  of  the  act 
of  1779,)  may  have  conferred  that  charac- 
ter upon  her;  and,  if  it  did,  the  next  en- 
quiry would  be,  whether  the  act  of  1786 
conferred  upon  Mrs.  Barziza,  the  same 
character.  These  acts,  which  are  in  the 
same  words,  are  susceptible  of  only  two 
constructions;  either,  that  they  were 
wholly  retrospective,  and  embraced  only 
children  already  born;  or,  both  retrospective 
and  prospective,  embracing  children  born 
and  to  be  born.  If  retrospective  only,  then 
the  word  "are"  must  be  considered  as  mean- 
ing the  same  as  "are  now,"  and  apply  to  fa- 
thers or  mothers  then  living  only;  and  the 
word    "were"  would  apply  only  to  the  case  of 

children  born  of  fathers  or  mothers 
284      then  dead.     To  ♦give  the  clause  this 

effect,  it  would  be  necessary  to 
transpose  some  words,  and  interpolate 
others,  so  as  to  read  thus:  "whose  fathers 
or  mothers,  if  living,  now  are  citizens,  or 
if  dead,  were,  at  the  time  of  the  birth  of 
their  children,  citizens,  &c."  This  trans- 
position would,  I  think,  be  violent;  and,  I 
cannot  suppose  that  the  Legislature  ever 
contemplated  to  sanction  the  consequences 
of  such  a  construction.  The  effect  would 
be,  that,  if  a  naturalized  citizen  brought 
with  him  to  this  country,  a  family  of  in- 
fant children  born  abroad,  before  his  nat- 
uralization, and  died  before  the  passing  of 
the  act,  'they  would  be  aliens,  though  if 
the  parent  was  alive  when  the  act  passed, 
they  would  be  citizens.  If  a  naturalized 
citizen,  alive  when  the  act  passed,  had 
adult  children  born  abroad  before  his  nat- 
uralization, and  residing,  and  continuing 
to  reside  in  their  native  country  for  life, 
they  would  be  ipso  facto  citizens  by  virtue 
of  the  act.  If  a  native  or  naturalized  citi- 
zen had  children  born  abroad  after  the  act, 
they  would  be  aliens.  The  other  construc- 
tion seems  to  me  to  be  more  conformable 


and  does  no  violence  to  the  context  and 
order  of  the  sentence;  and  only  renders  it 
necessary,  in  order  to  make  the  sense  of 
the  sentence  clear  and  intelligible,  that  the 
words  which  are  necessarily  understood, 
shall  be  repeated  in  their  proper  place,  so 
as  to  read  thus:  "whose  fathers  or  mothers 
are  citizens  at  the  time  of  the  birth  of  such 
children,  or  were  citizens  at  the  time  of 
the  birth  of  such  children,  &c."  The  word 
"are,"  thus  used,  would  necessarily  have  a 
future  meaning,  and  import  the  same  as 
"may  be,"  "shall  be."  This  construction 
would  afford  an  uniform  rule,  applicable 
to  all  future,  as  well  as  past,  cases,  and  a 
rule  which  would  most  naturally  suggest 
itself  to  those  who  were  about  to  extend 
the  rule  of  naturalization,  beyond  the 
limits  of  the  common  law;  to  wit:  that  the 
child  should  follow  the  condition  of  its 
parents,  at  the  time  of  its  birth.  But,  to 
adopt    the    first    construction,    would    not 

avail  the  lessors  of  the  plaintiff;  -for, 
285       although,    if    the    act    of    1783    *gdve 

citizenship  to  Mrs.  Paradise,  if  she 
was  not  before  a  citizen:  and,  upon  the 
construction  aforesaid,  the  act  of  1786 
would,  in  that  case,  give  citizenship  to 
Mrs.  Barziza,  and  the  act  of  1792  might, 
if  not  contrary  to  the  act  of  Congress  of 
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1790,  have  given  citizenship  to  her  eldest 
son,  born  in  1789;. yet,  the  act  of  Congress 
of  March,  1790,  prevented  the  act  of  Vir- 
ginia of  1792,  from  having  that  effeqt. 
That  act  of  Congress  provides,  that  "the 
children  of  citizens  of  the  United  States 
that  may  be  born  beyond  sea,  or  out  of 
the  limits  of  the  United  States,  shall  be 
considered  as  natural  born  citizens;  pro- 
vided, that  the  right  of  citizenship  shall 
not  descend  to  persons,  whose  fathers  have 
never  been  resident  in  the  United  States;" 
and  ail  the  subsequent  laws  of  Congress 
on  this  subject,  have  the  same  provision. 
Virginia  had  no  power  to  pass  any  law, 
counteracting  the  effect  of  this  act.  Al- 
though Virginia  may  authorise  aliens  to 
inherit  lands  in  Virginia,  she  has  not  done 
so.  She  has  left  the  right  of  inheritance 
as  an  incident  to  the  right  of  citizenship; 
and,  if  she  attempts  to  confer  citizenship 
upon  foreigners,  in  a  manner  prohibited 
by  the  constitution  and  laws  of  the  United 
States,  such  attempt  cannot  enure  to  an- 
other purpose,  and  give  a  right  to  inherit, 
independent  of  citizenship. 

I  think  that  Mrs.  Barziza  never  was  a 
citizen,\  her  mother  not  being  a  citizen  at 
the  time  of  her  birth;  that  her  children 
born  abroad  cannot  be  citizens,  and  of 
course,  have  no  title  to  the  land  in  ques- 
tion. Neither  can  they  claim  under  the 
treaty  of  London.  It  has  been  decided 
upon  this  very  title,  in  the  case  of  Orr  v. 
Hodgson  &  Hopkins,  in  the  Supreme  Court 
of  the  United  States,  that  the  case  of 
these  parties,  (they  not  being  British  sub- 
jects,) was  not  provided  for  by  that  treaty. 
I  observe,  that  in  that  case,  the  Court, 
without  discussion,  considered  Mrs.  Para- 
dise as  an  alien. 

The  judgment  is  right,  and  ought  to  be 
affirmed. 
286         *JUDGE  COALTER. 

Philip  Ludwell  resided  in  Vir- 
ginia many  years  before  the  Revolutionary 
war,  and  possessed  large  estates  there,  and 
it  is  probable,  though  it  does  not  appear 
from  the  evidence  in  the  cause,  that  his 
daughter  Lucy,  afterwards  Lucy  Paradise, 
was  born  there.  He  removed  to,  and  re- 
sided in  London  previous  to  the  year  1767, 
in  which  year  he  made  his  will,  and  soon 
after  died.  Lucy,  his  daughter,  in  1769, 
her  father  being  then  dead,  intermarried 
with  John  Paradise,  only  son  of  Peter  Par- 
adise, of  the  county  of  Middlesex,  in  Eng- 
land, where  she  continued  to  reside  with 
him  imtil  after  the  war.  They  had  a 
daughter,  who,  it  is  admitted,  was  born 
about  the  year  1771  or  1772;  at  any  rate, 
before  the  Declaration  of  Independence. 
This  daughter  was  married  about  the  year 
1787,  to  Count  Barziza,  a  Venetian,  and 
resided  with  him  from  that  time  until  her 
death,  in  Venice,  where  she  had  several 
sons,  who  are  lessors  of  the  plaintiff. 

I  am  of  opinion,  that  although  Mrs.  Par- 
adise may  have  been  born  in  Virginia,  yet, 
on  tho  Declaration  of  Independence  she 
was  no  more  a  citizen,  participating  in  that 
declaration  and  forming  a  part  of  the  new 
empire,  than  any  other  citizen  of  London. 
Had  she  there  adhered  to  the  Royal  cause, 
she  was  not  guilty  of  treason  against  the 


State;  whilst,  on  the  contrary,  had  she 
there,  by  overt  act,  adhered  to  the  cause 
of  the  revolted  colonies,  she  would  have 
been  guilty  of  treason  against  the  King. 
She  was  his  natural  born  subject,  and  so 
continued  until  the  close  of  the  Revolu- 
tion. She  comes  within  the  description  of 
a  British  subject,  as  given  in  the  3rd  sec- 
tion of  the  act  of  May,  1779,  chap.  14,  as 
explained  by  the  5th  section  of  the  act  of 
October,  1779,  chap.  18.  And,  although, 
perhaps,  within  (the  letter  of  the  act  of 
May,  A779,  chap.  55,  §  1,  declaring  "who 
shall  be  deemed  citizens,"  she  cannot  be 
considered  to  be  within  the  meaning  of 
that  f.ct,  as  it  cannot  be  supposed  that 
•the  Legislature,  at  the  same  session, 

287  *and  as  it  were,  by  the  same  act,  de- 
clared   her   to    be   a    British   subject 

and  d  citizen  of  the  State.  Suppose  a  citi- 
zen of  London,  not  domiciled,  but  travel- 
ling here  with  his  wife,  long  before  the 
Revolution,  had  had  a  child  born  here, 
who,  with  his  parents,  ever  after  resided 
in  London;  he  would  be  within  the  letter, 
but  I  presume  not  within  the  meaning  of 
the  act 

If  she  was  a  British  subject  and  not  a 
citizen  of  Virginia  during  the  Revolution- 
ary struggle,  she  was  one  of  those  for 
whose  rights  the  treaty  of  peace  made 
provision.  She  was  protected  by  that 
treaty,  with  other  British  subjects,  and  if 
no  other  act  of  the  Legislature  had  passed, 
would  have  been  protected  by  that  alone. 
In  October,  1783,  chap.  16,  the  Legislature, 
however,  passed  a  law,  "for  the  admission 
of  emigrants,  and  declaring  their  right  to 
citizenship."  From  the  preamble,  as  well 
as  title,  the  great  object  of  that  law  was 
the  admission  of  foreigners  to  the  rights 
of  citizenship.  The  first  section,  however, 
begins  by  declaring  who  shall  be  deemed 
citizens,  and  uses  nearly  the  same  words 
^as  to  natives,  which  are  used  in  the  act  of 
May,  1779,  above-mentioned.  By  this  act 
Mrs.*  Paradise  theretofore  declaredly  a 
British  subject,  now  claims  to  have  been 
made  a  citizen  of  Virginia,  without  even 
the  necessity  of  migrating  thereto,  much 
less  of  taking  the  oath  of  allegiance,  &c. 
Suppose,  instead  of  being  a  married 
woman  she  had  been  an  adult  male  when 
the  ace  of  May,  1779,  chap.  14,  passed,  and 
instead  of  entering  into  the  employment 
of  tho  States,  had,  by  overt  act,  adhered 
to  th.;  King,  was  it  the  intention  of  the 
act  of  1783  to  confer  a  citizenship  without 
emigration  or  oath,  on  such  person?  Or, 
in  ca-^e  of  emigration,  that  he  should  be 
ipso  ijLCto  and  instanter,  eligible  to  offices, 
Legislative,  Executive  or  Judicial?  The 
preamble  to  the  act  of  1783  says,  "that 
wisdom  and  safety  suggest  the  propriety 
of  guarding  against  the  introduction  of 
secret  enemies,  and  of  keeping  the  offices 
of  government  in  the  hands  of  citizens, 
''nlimately  acquainted  with  the  spirit 

288  of  the  constitution  and  the  genius  *of 
the   people,   as   well   as  permanently 

attached  to  the  common  interest;"  and  the 
latter  clause  of  the  first  section,  prescribes 
the  time  of  residence  and  other  acts,  en- 
titling naturalized  citizens  to  hold  offices. 
Why  should  a  native  of  the  State,  who  had 
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adhercc*  to  the  King  during  the  Revolu- 
tion, be  more  worthy  of  confidence  on  his 
return  to  the  country,  than  a  native  of 
Great  Britain  coming  with  him?  Refu- 
gees, as  they  were  called,  (citizens  or  na- 
tives who  left  the  country  after  the 
commencement  of  hostilities,)  were  cer- 
tainly i»ot  favorites  of  the  Legislature. 

I  dcubt,  therefore,  whether  the  act  of 
1783  'P tended  to  reach  cases  of  this  kind, 
and  which,  as  it  regarded  property,  were 
sufficiently  protected  by  the  treaty.  It 
was  not  important  or  necessary,  and  I  am 
not  satisfied  that  it  was  according  to  the 
policy  of  the  times,  to  invest  natives  of 
this  description,  who  did  not  think  proper 
to  return  to  their  country,  with  the  char- 
acter of  citizenship,  and  thus  rendered  ca- 
pable of  transmitting,  by  inheritance,  the 
soil  of  the  country  to  their  children,  who 
might  be,  to  all  intents  and  purposes, 
aliens  to  that  country.  The  treaty,  enabling 
ihcm  to  hold  their  property,  to  alien  or 
deviso  it  to  citizens,  and  to  transmit  it,  by 
inheritance,  to  their  next  of  kin,  being 
citizens,  it  appears  to  me,  at  present,  to  be 
all  that  justice  required,  or  policy  ren- 
dered proper.  I  presume  it  never  could 
have  been  intended,  that  native  refugees 
were  intended  to  be  made  citizens  by  that 
act,  even  if  the  act  of  October,  1783,  chap. 
17.  had  never  been  passed,  although  they 
came  within  the  letter  of  the  act,  "free 
person?  born  within  the  territory  of  the 
Commonwealth."  The  17th  chapter  is  not 
enactc*!  as  an  exception  to  the  generality 
of  the  words  above  quoted  from  the  16th 
chapter,  so  as  to  leave  refugees  on  the 
ground  of  foreigners  generally;  but,  it  ex- 
cludes either  native  or  citizen  refugees 
from  the  right,  even  of  migrating  to,  or 
becon-ing  citizens  of  this  Commonwealth. 
But  for  this  act,  they  would  have  stood 
under  the  former  acts,  and  the  act  of  1783, 
chap.  16,  as  all  other  foreigners  or 
•2S9  natives  who  were  *out  of  the  coun- 
try, and  elected  to  remain  so,  only 
entitled  to  migrate  and  become  citizens. 
Surelv  native  refugees  would  not  have 
been  made  citizens  by  the  act  of  1783, 
chap.  16,  and  entitled  to  all  the  privileges 
of  citizenship,  if  the  act  of  the  same  ses- 
sion, chap.  17,  excluding  them  from  the 
privilege  of  all  the  rest  of  the  world,  that 
of  migrating  and  becoming  citizens,  had 
not  been  made  That  act  was  made  to 
except  them  from  the  privilege  conferred 
nn  ail  the  rest  of  the  world;  not  to  except 
them  out  of  the  general  expressions  of  the 
first  ;»ct. 

Those  words,  then,  were  not  intended 
to  be  taken  in  their  utmost  latitude,  any 
more  than  the  same  words  used  in  the  act 
of  May.  1779;  which,  by  reason  of  other 
laws,  <!id  not,  as  is  above  shewn,  embrace 
the  rase  of  Mrs.  Paradise.  I,  therefore, 
strongly  incline  to  think,  that,  taking  all 
the  'rws  together,  and  also,  the  treaty  of 
peac^,  with  a  view  of  the  policy  of  the 
country,  as  expressed  in  the  preamble  of 
the  let  of  1783,  it  was  not  intended  that 
cases  like  her*s  should  be  covered  by  that 
act.  but  left,  as  to  the  rights  of  the  parties, 
under  the  treaty;  and  that,  if  she  wished 
to  become  a  citizen,  she  was  obliged,  like 


all  other  British  subjects,  to  migrate,  and 
take  the  oath,  &c.,  required  by  law. 

It  does  not  appear  that  she  ever  be- 
came a  citizen  in  this  way,  and  conse- 
quently, if  she  was  not  made  a  citizen  by 
the  act  of  1783,  she  stood  under  the  treaty 
of  peace,  and  what  is  called  Jay's  treaty, 
and  no  one,  except  a  citizen  or  a  subject 
of  Great  Britain,  would  inherit  her  real 
estate. 

If  she  never  was  a  citizen,  according  to 
this  view  of  the  case,  neither  was  her 
daughter.  But,  she  died  before  her  mother, 
leaving;  the  lessors  of  the  plaintiff,  her 
children.  Had  they  migrated  and  become 
citizens  before  the  death  of  their  grand- 
mother, they  could  have  inherited  her 
lands  as  the  next  of  kin.  But,  when  she 
died,  they  were  natives  and  subjects  of 
Venice,  and  were  not  provided  for  by  the 
treaty  aforesaid. 

290  ♦If,  however,  I  am  wrong  in  this 
view  of  the  case,  then  the  question 

arises,  whether,  taking  it  that  Mrs.  Para- 
dise was  made  a  citizen  of  Virginia  by  the 
act  of  1783,  and  not  before,  that  will  have 
any  effect  on  the  case  before  the  Court. 

If  Mrs.  Paradise  was  made  a  citizen  by 
the  act  of  1783,  and  the  words  of  that  act 
as  to  children,  wheresoever  born,  can  be 
construed  in  the  present  tense  thus,  a 
child,  whose  father  or  mother  are  now,  by 
virtue  of  this  act,  or  any  other  act  a  citi- 
zen, shall  be  a  citizen,  then  Mrs.  Barziza 
was  also  made  a  citizen  by  that  act.  And, 
if  those  words  can  also  have  a  prospective, 
as  well  as  a  present  interpretation,  then 
any  child,  born  abroad,  which  Mrs.  Para- 
dise or  Mrs.  Barziza  might  thereafter  have 
would  be  citizens.  Mrs.  Barziza  cannot 
claim  her  citizenship  by  reason  that  her 
moth?r  was  a  citizen  at  her  birth.  She 
must  claim  it  by  the  operation  of  those 
words  in  the  act,  construed  as  aforesaid, 
and  conferring  the  right  of  citizenship  on 
her,  as  the  then  child  of  her  mother,  then 
herself,  for  the  first  time,  rnade  a  citizen. 

But,  if  these  words  can  be  thus  con- 
strued, so  as  to  confer  citizenship  on  Mrs. 
Barziza,  but  cannot  be  construed  also  pro- 
spectively, then  her  children,  born  abroad 
thereafter,  would  not  be  citizens  by  virtue 
of  the  act  of  1783.  But,  the  act  of  1786. 
chap.  10,  if  construed  in  the  same  way, 
would  confer  citizenship  on  any  such  child, 
born  between  1783  and  1786.  Whether 
either  of  the  lessors  of  the  plaintiff  would 
be  found  to  be  in  this  predicament,  I  have 
not  particularly  enquired.  I  had,  at  first, 
some  doubt,  whether  the  acts  ought  not 
to  be  so  construed;  but,  on  mature  reflec- 
tion, I  think  they  cannot.  It  is  pretty 
manifest,  that  these  words  cannot  have 
both  a  present  and  prospective  interpreta- 
tion; and  we  must,  therefore,  give  them 
one  or  the  other.  It  seems  to  me  most 
reasonable  to  give  the  latter.  Suppose  an 
emigrant  to  this  State,  between  1779,  and 
1783,  had  brought  his  infant  children 

291  with  him,  leaving  *his  adult  children 
in  foreign  parts.     The  former  would 

have  been  citizens  under  the  act  of  1779. 
Was  it  the  intention  of  the  Legislature,  by 
the  act  of  1783.  to  confer  citizenship,  even 
without  migration,  on  the  adults  and  their 
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the   said   slaves,   until   the   debts   aforesaid 
shall  be  discharged. 

297  *The  Court  of  Chancery,  on  mo- 
tion, dissolved  the  injunction,  and  an 

appeal  was  allowed  by  this  Court. 

Spooner,  for  the  appellant,  contended, 
that  it  wa3  not  competent  to  Simpson  to 
pledge  his  testator's  estate,  to  the  injury 
of  sureties  or  creditors.  The  authorities 
are  decisive,  that  an  executor  cannot  be- 
queath the  assets  of  his  testator.  11  Viner, 
p.  421;  Plowden,  525.  The  modern  cases 
are  still  more  favorable  to  creditors.  The 
case  of  Farr  v.  Newman,  4  Terra.  Rep. 
621,  proves,  that  assets,  although  a  consid- 
erable time  in  the  possession  of  an  execu- 
tor, cannot  be  taken  in  execution  for  his 
priva<-e  debts.  In  5  Vesey,  p.  211,  212,  it  is 
decided,  that  a  power  to  sell  does  not  in- 
clude a  power  to  pledge,  even  as  to  chat- 
tels which  cannot  be  traced.  He  also 
relied  on  the  cases  of  Hill  v.  Simpson,  7 
Ves.  p.  152,  and  MXeod  v.  Drummond,  14 
Ves.  p  352.  An  executor  is  like  a  factor. 
He  may  sell,  but  cannot  pledge  the  estate 
of  his  principal.  1  Livermore,  p.  129,  130; 
5  Ves.  211,  212;  Robertson  v.  Ewell,  3 
Munf.  V. 

No  Counsel,  for  the  appellees. 

February  12.  The  Judges  delivered 
their  opinions.* 

JUDGE  GREEN. 

A  factor  cannot  pledge  or  deliver  the 
property  of  his  principal  for  the  satisfac- 
tion of  his  own  debt,  since  the  legal  title 
to  the  property  is  in  the  principal,  and  not 
in  the  factor,  the  latter  having  a  special 
authority  to  sell  the  property  for  the  use 
of  his  principal  only.  The  case  of  an  ex- 
ecutor differs  from  this.  The  legal  title 
is  in  him,  and  his  disposition  of  the  prop- 
erty, for  any  purpose,  passes  the  legal  title 
effectually.     Yet  the  executor  holds 

298  the  legal  title  *in  trust  for  creditors 
and  legatees,  whether  specific,  pe- 
cuniary or  residuary.  As  to  them,  he  is 
guilty  of  a  breach  of  trust,  when  he  dis- 
poses ot  the  testator's  property  in  any  way, 
for  his  own  use.  And,  as  in  all  other 
cases,  where  a  trustee  has  parted  with  the 
legal  title,  in  breach  of  his  trust,  the  cestui 
que  trusts  may  pursue  the  property  into 
the  hands  of  a  purchaser,  with  notice  of 
the  trust  and  of  the  breach  of  trust;  so 
they  may,  in  the  case  of  an  improper  sale, 
or  other  improper  disposition  of  the  testa- 
tor's assets,  when  the  purchaser  has  notice 
of  the  existence  and  violation  of  the  trust. 
For,  in  that  case,  the  purchaser  is  guilty 
of  a  fraud,  and  on  that  account  is  held  to 
be  himself  a  trustee.  But,  in  such  case,  as 
in  all  other  cases,  a  purchaser  of  the  legal 
title,  without  notice  of  the  trust  and  of 
the  breach  of  trust,  being  guilty  of  no 
fraud,  nor  of  such  gross  negligence  as 
amounts  to  evidence  of  fraud,  may  protect 
himself  by  the  plea  of  purchase  without 
notice;  and  a  mortgagee  for  a  precedent 
debt,  is  a  purchaser  to  all  intents  and  pur- 
poses. Accordingly,  all  the  cases  on  this 
subject,  have  turned  upon  the  enquiry, 
whether  the  purchaser  had  notice  of  the 
trust  and  of  its  breach.  If  he  had  notice 
of  the  existence  of  the  trust,  it  did  not  fol- 
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low.  that  the  disposition  of  the  property 
was,  of  course,  a  breach  of  the  trust;  for, 
it  is  a  part  of  the  trust  that  the  executor 
shall  sell  or  raise  money  upon  the  prop- 
erty, for  the  use  of  the  testator's  estate; 
and  even  in  the  case  of  a  disposition  of 
the  property,  manifestly  known  by  the 
purchaser  to  be  for  the  executor's  own  use, 
and  not  for  the  use  of  the  estate,  it  does 
not  follow  that  the  purchaser  is  chargea- 
ble with  notice  of  the  breach  of  trust 
That  must  depend  upon  the  whole  circum- 
stances of  the  case:  As,  if  the  executor 
had  settled  his  accounts,  and  appeared  to 
be  a  creditor,  when  in  fact  he  w^as  a  debtor; 
or,  if  the  executor  was  himself  a  legatee 
of  the  property  disposed  of,  and  the  pur- 
chaser had  no  reason  to  believe  that  his 
legacv  was  necessary  for  the  payment  of 
debts.  In  such  cases,  the  purchaser  might 
justly  suppose,  that  the  executor  was 

299  disposing  of  the  property  *fairly  and 
bona   fide,   and   the   purchaser  could 

not  be  charged  with  fraud.  The  fact,  that 
the  property  is  pledged  or  delivered  by 
the  executor  for  the  satisfaction  of  his  own 
precedent  debt,  is  only  important,  as  it 
proves  that  the  purchaser  knew  that  the 
executor  was  applying  the  property  to  his 
own  use;  and  if,  from  other  circumstances, 
it  appears  that  he  knew  also,  that  he  was 
so  applying  it  improperly,  and  in  breach  of 
his  trust,  then  the  purchaser  is  chargeable 
with  fraud.  As,  if  the  executor  should  give 
a  specific  legacy,  bequeathed  to  another, 
in  satisfaction  of  his  own  debt,  it  would 
necessarily  follow,  that  he  was  violating 
his  duty,  unless  the  estate  was  indebted  to 
him.  For,  such  legacy  could  not  properly 
be  disposed  of  for  any  other  purpose  but 
for  paying  the  testator's  debts;  and 
prima  tacie,  the  disposition  of  it  in  satis- 
faction of  his  own  debt,  has  no  tendency 
to  satisfy  the  testator's  debts. 

I  think  the  administrator  de  bonis  non 
has  an  equity,  which  may  be  asserted  in  a 
Court  of  Chancery. 

To  apply  these  principles,  which  arc 
elaborrtely  discussed  in  14  Ves.  355,  and 
17  Ves.  153,  to  the  case  at  bar.  It  is  not 
alledged,  and  does  not  appear,  that  the  ap- 
pellees, A.  &  R.  M.  Cunningham,  knew 
that  the  slaves  in  question  were  assets  of 
the  estate  of  Pride.  Th^  answer  is,  how- 
ever, somewhat  evasive  on  that  point. 
But,  if  they  did  know  that  fact,  they  knew, 
at  the  same  time,  that  the  wife  of  the  ex- 
ecutor was  the  residuary  legatee  of  the 
whole  estate;  and,  it  does  not  appear,  that 
they  knew,  or  had  any  reason  to  believe, 
that  any  debts  were  due  from  the  testa- 
tor's estate,  or  that  the  negroes  in  ques- 
tion were  necessary  for  the  payment  of 
debts  and  legacies.  And.  in  the  absence  of 
such  facts,  they  might  have  taken  a  lien, 
bona  fide,  upon  the  property,  as  the  prop- 
erty o^  vSimpson,  their  debtor.  As  to  the 
charge  in  the  amended  bill,  that  Simpson 
never  had  any  possession  of  the  property, 
but  as  executor,  it  is  completely  repelled 
by  the  execution  of  the  deed,  by  Simpson, 
conveying  the  property  as  his.  It  is  true, 
that  an  executor,  who  is  also  a  lega- 

300  tee,    taking   possession    *of  the  tes- 
tator's   property,    is    considered   as 
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taking  possession  as  executor;  for,  he  can- 
not, in  the  first  instance,  take  it  rightfully, 
in  any  other  character;  and  he  shall  be 
presumed  to  have  possessed  himself  right- 
fullv.  and  not  wrongfully.  And,  being 
originally  so  possessed,  as  executor,  such 
possession  shall  be  presumed  to  continue 
in  the  character  in  which  it  was  acquired, 
until  he  does  some  act,  shewing  unequiv- 
ocally, that  he  elects  to  hold  the  property 
in  his  character  as  legatee  No  act  can  be 
more  decisive  to  shew  such  election,  than 
a  conveyance  of  the  property  as  his  own, 
for  securing  the  payment  of  his  own  debt. 
An  an«;wcr,  therefore,  to  this  charge,  was 
wholly  unnecessary.  The  circumstance 
that  the  legal  title  is  in  the  trustee,  can 
make  no  difference  in  this  case.  The  de- 
cree is  right,  and  should  be  affirmed. 

This  decision  will  not  preclude  the  ap- 
pellants from  asking  a  reinstatement  of  the 
injunction,  or  from  pursuing  the  fund,  if 
they  shall  hereafter  establish  the  charge  of 
a  fraudulent  disposition  of  the  assets  by 
the  executor,  and  the  participation  in  such 
fraud  by  the  purchasers. 

JUDGE  COALTER. 

I  have  no  doubt,  that  a  sale  by  an  exec- 
utor, ^or  the  purpose  of  paying  his  own 
debt,  and  a  fortiori,  a  deed  of  trust  made 
by  him,  to  secure  the  payment  of  his  own 
proper  debt,  when  he  is  not  in  advance  to 
the  estate,  so  as  to  make  such  sale  or  in- 
cumbrqnce  proper,  is  a  fraudulent  waste 
of  the  assets:  and  that,  if  the  person  pur- 
chasing, or  in  whose  favor  such  trust  is 
created,  has  a  knowledge  of,  and  conse- 
quentlv  participates  in,  such  fraud,  the 
transaction  may  be  set  aside,  either  in 
favor  of  creditors,  legatees,  or  an  adminis- 
trator de  bonis  non,  with  the  will  annexed; 
and,  if  these  do  not  interfere,  because  the 
executor  has  given  security,  and  they  are 
satisfied  to  rest  on  that  security,  such  sure- 
ties, it  appears  to  me  at  present,  have  a 
right  to  call  for  a  settlement  of  the 
301  estate,  and  to  have  these  assets,*  thus 
fraudulently  eloigned,  so  secured  as 
that  d-image  shall  not  arise  to  them,  from 
f^uch  fraudulent  combination;  but,  if  I  am 
wrong  as  to  the  rights  of  the  sureties  in 
this  case,  the  administrator  de  bonis  non 
is  before  the  Court  in  the  amended  bill. 
The  executor  has  not  answered;  but,  it  is 
alledged,  has  absconded,  and  left  the  coun- 
try: so  that  the  fraud,  as  to  him,  is  unde- 
nied.  and  probably  undeniable. 

Can  this  fraud  be  brought  home  to  the 
appellees?  Their  answer,  as  to  their 
knowledge  that  the  slaves  in  question  were 
of  the  goods  of  the  testator,  appears  to 
me  to  be  evasive;  which  may  perhaps  arise 
from  ♦hat  not  being  explicitly  charged  in 
the  bill:  and  they  seem  to  rely  very  much 
on  thp  fact  stated  in  the  bill,  that  the  wife 
of  the  executor  was  residuary  legatee. 

If  the  appellees  in  this  case  knew  that 
the  slaves  were  part  of  the  assets,  what 
are  the  circumstances?  The  deed  of  trust 
is  taken  within  about  eight  months  after 
the  qualification  of  the  executor,  who 
seems  to  have  been  a  saddler,  or  shop- 
keeper of  some  kind  in  Petersburg;  and, 
it  is  to  secure  A.  &  R.  M.  Cunningham, 
the  anpellees,   probably   merchants   of  the 


same  town,  the  sura  of  $2,545  56,  due  by 
negotiable  note,  endorsed  by  Francis  Y. 
Yancey,  and  payable  in  sixty  days  after 
the  date  of  the  note  and  deed.  It  conveys 
all  the  articles  of  saddlery,  and  merchan- 
dize in  the  shop,  all  his  household  and 
kitchen  furniture,  and  several  slaves; 
amonpst  others,  those  in  controversy. 
It  was  stipulated,  that  when  the  note  fell 
due.  if  it  was  not  paid,  the  appellees,  hav- 
ing given  ten  days  notice  before  the  time 
of  payment,  by  a  writing,  to  the  debtor, 
left  at  his  shop,  if  the  note  should  not  be 
punctually  paid,  the  trustee  should  sell,  &c. 
All  this  convinces  me,  that  Simpson,  the 
executor,  was  in  desperate  circumstances; 
and  that  the  appellees  knew  it  at  the  time 
this  need  of  trust  was  taken.  They  did 
not,  at  that  date,  advance  $2,545.56;  rely- 
ing on  the  note  and  security  then  taken, 
and  believing  their  debtor  a  man  in 
good  circumstances.  It  was  an  old  debt, 
for  which  a  new  note  and  deed  of  trust, 
nuthorising  unexampled  proceedings, 

302  *were   taken.     They  could  not  have 
presumed  that  a  man  so  pressed  had 

paid  monies  in  advance  to  the  estate,  which 
would  justify  a  conversion  of  the  assets  to 
his  own  u?e.  They  were  at  least  bound  to 
enquire,  and  must  have  winked  hard  not 
to  see  that  a  palpable  fraud  was  commit- 
ting. This  is  a  very  different  thing  from  a 
man's  purchasing  out  and  out,  from  an 
executor,  who  is  committing  a  fraud.  He 
has  no  inducement  to  pay  his  i^oney,  and 
take  the  risque  of  such  fraud,  and  has  no 
intereft  in  shutting  his  eves. 

Wh.ist,  therefore,  I  think  the  evidence, 
as  to  the  knowledge  of  the  appellees,  that 
the  slaves  in  question  were  part  of  the 
assets  belonging  to  the  estate,  is  not  suffi- 
cient to  justify  a  decree  against  them  on 
a  final  hearing,  (though  from  their  resid- 
ing in  the  same  town,  and  the  circumstance 
that  the  executor  was  much  in  debt,  and 
that  to  themselves,  they  probably  had  a 
knowledge  of  his  property,)  yet  I  do  not 
think  the  answer  such  a  denial  on  this 
subject,  as  to  justify  a  dissolution  of  the 
injunction  on  the  merits.  I  think  it  might 
well  have  been  dissolved  and  a  sale  di-" 
rected,  on  the  appellees  giving  security  to 
abide  by  the  final  decree,  or  directing  the 
money  to  be  paid  into  Court,  subject  to  its 
final  order.  These  provisions  not  being 
made,  but  the  dissolution  being,  as  I  pre- 
sume, on  the  merits,  I  think  the  decree  is 
erroneous,  and  must  be  reversed,  and  the 
injunction  dissolved  on  the  terms  afore- 
said, and  the  cause  remancjed  to  be  finally 
proceeded  in. 

TUOGE  CABELL. 

There  i*5  no  difference  of  opinion  as  to 
the  principles  applicable  to  this  case.  We 
all  agree,  that  if  an  executor  commits  a 
fraud  by  improperly  selling  or  pledging 
the  assets  of  the  estate,  and  the  purchaser 
or  mortgagee  is  a  participator  in  that 
fraud,  the  sale  or  mortgage  should  be  set 
aside  as  frau^lulent.  I  agree  with  the 
Judge  who  first  delivered  his  opinion,  that 
no     such     evidence    of    participation 

303  *appears  against  the  appellees,  who 
claim   under  the   deed   of  trust   con- 
tained in  the  record.     The  transaction,  as 
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to  them,  may  have  been  perfectly  fair,  and 
there  is  no  evidence  in  the  record  to  shew 
it  otherwise. 

1  "oncur,  therefore,  in  the  opinion  to 
affirm  the  decree.  This,  however,  will  not 
preclude  the  appellant  from  obtaining  re- 
dress by  exhibiting  and  establishing  a  new 
case. 

Decree  affirmed. 


Jon68'8  Administrator  v.    Hook's  Adminis- 
trator. 

February,  1894. 

Portlga  JudKiaeat— Statute  of  LlmltatloiM— What 
Law  Prevail*.*— In  an  action  brought  In  Virginia, 
on  a  judgment  obtained  in  North  Carolina,  tbe 
act  of  limitations  of  N.  Carolina  cannot  be  pleaded 
in  bar;  but  tbe  law  of  the  former  must  prevail; 
the  act  of  limitations  aflectinff  the  remedy,  and 
not  the  rlffht 

SaoM— 5aaM— Saow.t— Nor.  as  it  seems,  does  the  act 
of  limitations  of  Virginia  apply  to  such  a  case. 

On  the  11th  day  of  September,  1811,  the 
administrator  of  Agnes  Jones,  deceased, 
brought  an  action  of  debt  against  the  ad- 
ministrators of  John  Hook,  deceased,  in 
the  Superior  Court  of  Law  for  Bedford 
county,  on  a  judgment  obtained  in  North 
Carolina  tor  2061.  5s.  Sd.  of  the  currency 
of  North  Carolina,  equal  to  1541  13s.  7d. 
Virginia  currency,  including  costs.  The 
North  Carolina  judgment  was  obtained  in 
the  County  Court  of  Warren  of  that  State, 
in  February,  1800,  a  copy  of  which  duly 
authenticated,  was  produced  in  Court. 

The  de^ndants  pleaded,  1.  Nil  debet,  on 
which  issue  was  joined;  2.  That  the  action 
was  founded  on  a  judgment  obtained  in 
North  Carolina;  that,  by  a  law  of  that 
State  actions  to  revive  judgments  ob- 
tained in  the  Courts  of  the  said  Statt,  must 

be  sued  and  prosecuted  within 
304      years    *next    after   the    rendering    of 
such  judgment;   and.  that  the  plain- 
tiff  did    not    prosecute    this    action    within 
the  said  time. 

The  plaintiff  replied  to  the  last  men- 
tioned plea,  that,  from  the  time  of  render- 
ing the  judgment  in  the  declaration 
mentioned,  the  plaintiff's  intestate  was  out 
of  the  Commonwealth  of  Virginia  until  her 
death  to  wit:  in  the  State  of  North  Caro- 
lina; fnd  that  iince  her  death,  the  plaintiff, 
her  administrator,  has  been  out  of  the 
Comnion wealth  of  Virginia,  to  wit:  in  the 
State  of  North  Carolina,  from  the  day  of 
,  until  the  bringing  of  this  action. 

The  defendants  rejoined,  that  neither 
the  intestate  oi  the  plaintiff,  nor  the  plain- 
tiff, jlnce  her  death,  have  been  inhabitants 
or  citizens  of  the  Commonwealth  of  Vir- 
ginia, but  have  been  citizens  and  inhabit- 
ants of  the  State  of  North  Carolina  from 
the  date  of  the  judgment  and  at  the  time 
thereof,  on  which  this  action  is  founded, 
until  the  commencement  of  this  action. 

To  this  rejoinder  the  plaintiff  demurred; 
and  he  demurred,  also,  to  the  second  plea. 

The  following  agreement  of  facts,  was 
entered  into  by  the  parties,  viz:  that  in  the 
year  1796,  Agnes  Jones,  the  plaintiff's  in- 
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testate,  instituted  an  action  or  detinue  in 
the  State  of  North  Carolina,  against  John 
Hook,  the  defendant's  intestate,  who  was 
then  within  the  jurisdiction  of  the  State 
of  North  Carolina,  but  an  inhabitant  of 
Virginia,  and  obtained  a  judgment  against 
him  in  thr».  year  1800,  for  the  sum  of  £200, 
Carolina  currency.  John  Hook,  in  the 
year  1796  or  1797,  returned  from  North 
Carolina  to  Virginia,  where  he  then  lived, 
and  continued  to  live,  until  his  death,  with- 
out having  satisfied  the  said  judgment,  and 
died  in  the  year  1808.  \gnes  Tones  re- 
mained in  the  State  of  North  Carolina 
from  the  time  of  the  said  judgment  until 
her  death;  and  the  plainliff,  her  adminis- 
trator, has  not  been  within  the  limits  of 
this  Commonwealth  until  the  year  1810, 
the  year  before  the  institution  of  this  suit 
By  the  law. of  North  Carolina,  actions  of 
debt,  on  .simple  contracts,  must  be  brought 
within  three  years  after  the  cause  of 

305  iction    *accrued.     Upon    this    state- 
ment  of   facts,   it   was   submitted   to 

the  Couit,  whether  the  defendants  could 
avail  themselves  of  the  act  of  limitations 
of  this  State,  or  of  the  aforesaid  act  of 
North  Carolina,  to  bar  the  plaintiff's  claim. 

The  Court  gave  judgment  for  the  de- 
fendants, and  the  plaintiff  appealed  to  this 
Court. 

Leigh,  for  the  appellant. 

The  question  is,  whether  the  appellee 
could  avail  himself  of  an  act  of  limitations 
of  North  Carolina,  in  bar  of  an  action 
brought  in  Virginia,  on  a  North  Carolina 
judgment.  Even  if  this  question  should  be 
decided  in  the  affirmative,  the  acknowl- 
edgment of  the  executors  that  the  debt 
has  never  been  paid,  would  take  the  case 
out  of  the  statute. 

If  a  law  of  North  Carolina  can  be 
pleaded  to  a  suit  in  Virginia,  the  laws  of 
that  State  must  have  force  here.  But,  ad- 
mitting that  it  can  be  so  pleaded,  it  does 
not  apply  in  this  case;  because,  the  law 
relied  upon  in  this  instance,  is  one  relating 
to  simple  contracts,  and  does  not  apply 
to  judgments.  If  it  be  said,  that  a  judg- 
ment of  North  Carolina  is  only  a  simple 
contract  in  Virginia,  I  answer,  that  the  law 
in  question  speaks  only  of  simple  con- 
tracts in  North  Carolina,  and  the  subject 
of  this  suit  was,  unquestionably,  in  North 
Carolina,  a  judgment. 

But,  this  question  must  be  decided  by 
the  laws  of  Virginia,  and  not  of  North 
Carolina.  The  act  of  limitations  has  al- 
ways been  held  to  affect  the  remedy,  and 
not  the  right:  and,  therefore,  wherever  an 
action  is  brought,  it  must  obey  the  law  of 
the  forum,  and  not  of  the  place  of  con- 
tract. These  principles  are  fully  supported 
by  the  cases  of  Williams  v.  Jones,  13  East. 
439;  2  Mass.  Reports,  p.  84;  5  Johns.  Re- 
ports, 132;  3  Johns.  Reports,  263,  Ruj?- 
gles  V.  Keeler. 

If  the  law  of  Virginia  is  to  give  the  rule, 
and  not  that  of  North  Carolina,  there  is 
no  obstacle  to  the  recovery  of  the  appel- 
lant, because  no  «part  of  the  act  of 

306  limitations    of    ♦Virginia    applies  to 
foreign  judgments.     But,  if  it  docs 

comprehend  such  a  case,  the  appellant 
falls  within  the  exceptions  of  the  act,  as 
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neither  the  plaintiff  nor  his  intestate  was 
ever  in  Virginia  from  the  time  when  the 
judgment  was  obtained,  until  the  year  1810. 

Johnson,  for  the  appellees,  said,  that  he 
did  not  expect  the  Court  to  affirm  the 
judgment,  but  to  send  it  back  with  in- 
structions. The  only  question  is,  whether 
the  Court  can  decide  the  cause,  on  the  case 
agreed,  either  for  the  plaintiff  or  the  de- 
fendant? The  case  agreed  ought  to  set 
forth  such  facts  as  to  enable  the  Court  to 
pronounce  a  judgment.  Brewer  v.  Opic, 
1  Call,  212. 

In  this  case,  three  things  are  necessary 
to  be  ascertained;  1.  That  a  Court  of  North 
Carolina  can  proceed  ex  parte;  2.  That  the 
Court  of  North  Carolina  is  a  Court  of  Rec- 
ord; 3.  That,  according  to  the  laws  of 
North  Carolina,  a  judgment  is  a  record, 
and  not  a  simple  contract. 

As  to  the  argument,  that  the  agreement 
of  the  parties  that  the  judgment  has  not 
been  paid,  takes  this  case  out  of  the  opera- 
tion of  the  act,  the  answer  is,  that  an 
administrator  cannot,  by  his  mere  declara- 
tion, take  a  debt  of  his  intestate  out  of  the 
operation  of  the  statute. 

The  case  agreed  states,  that  every  sim- 
ple contract  is  barred  by  the  act  of  North 
Carolina.  No  eixceptions  are  stated,  and, 
therefore,  none  can  be  presumed  to  exist. 

The  territorial  rights  of  Virginia  are  not 
infringed  by  this  doctrine;  because,  it  pro- 
ceeds on  the  supposition,  that  the  law  of 
Virginia  permits  the  operation  of  the  act 
of  limitations  of  N.  Carolina  within  the 
limits  of  the  former  State;  and  Virginia 
can  repeal  the  rule  whenever  she  thinks 
proper. 

The  question  is,  whether  this  limitation 
of  North  Carolina  be  a  part  of  the  con- 
tract, or  only  affects  the  remedy?  There 
is  nothing  in  the  case  agreed,  to  shew  that 
the  law  in  question  relates  only  to  the 
remedy.  Upon  this  principle,  it  is  to  be 
presumed  that  parties,  in  making 
307  their  contracts,  *take  into  view  the 
prospect  of  recovery,  and  the  terms 
on  which  it  can  be  had,  and  adapt  their 
contracts  to  the  existing  state  of  the  law. 
The  case  from  Massachusetts  is  no  au- 
thority, and  proceeds  on  the  erroneous 
supposition,  that  my  doctrine  would  inter- 
fere with  the  jurisdiction  of  an  independent 
State;  whereas,  it  is  perfectly  clear,  that 
the  doctrine  does  not  suppose  any  inherent 
authority  in  the  foreign  law,  but  only  gives 
It  effect  as  far  as  the  independent  State 
chooses  to  permit. 

The  case  from  East,  is  in  my  favor;  be- 
cause, it  establishes  the  principle,  that 
when  the  right  is  extinguished  by  the  law 
of  a  foreign  country,  it  is  lost  altogether. 
In  North  Carolina,  there  can  be  no  doubt 
that  all  remedy  was  lost  in  this  case,  if 
the  law  bears  the  construction  that  I  have 
put  on  it;  and,  the  remedy  being  lost,  the 
right  also  was  gone,  if  the  maxim  be  true, 
^at  there  is  no  right  without  a  remedy. 
The  right,  therefore,  was  extinguished 
every  where. 

That  actions  on  foreign  judgments  are 
classed  among  simple  contracts,  is  proved 
by  1  Chitty's  PI.  102,  98,  and  Phill.  on  Evid. 
254. 


The  case  agreed  furnishes  no  informa- 
tion, whether  a  judgment  in  North  Caro- 
lina is  considered  as  a  simple  contract,  or 
not 

In  England,  the  judgment  of  a  Court, 
not  a  Court  of  Record,  is  on  the  footing 
of  a  foreign  judgment.  We  cannot  say, 
from  any  thing  in  this  record,  whether  the 
Court  which  rendered  this  judgment  was 
a  Court  of  Record. 

The  act  of  limitations  is  pleaded  in  bar, 
and  not  in  abatement.  A  judgment  in 
North  Carolina  would  have  been  a  conclu- 
sive bar  to  an  action  for  the  same  cause  in 
Virginia.  It  is  true,  that  a  new  assumpsit 
will  take  a  case  out  of  the  act  of  limita- 
tions. But,  the  assumpsit  only  revives  the 
original  cause  of  action,  and  does  not 
create  a  new  one. 
Time  is  always  an  important  part  of  a 
contract. 
308  *Lord  Kaimes,  book  3,  ch.  8,  §  6, 

p.  364,  says,*  that  in  Scotland,  length 
of  time,  which  would  be  a  bar  in  England, 
may  be  used  as  a  presumption,  though  not 
by  plea.  Apply  this  doctrine  to  the  pres- 
ent case. 

The  judgment  of  a  Court,  not  of  record, 
is  a  simple  contract.  The  case  agreed, 
does  not  find  that  the  Court  of  North  Car- 
olina was  a  Court  of  Record.  It  does  not 
appear  whether  this  judgment  was  ren- 
dered on  the  appearance  of  the  defendant. 
A  foreign  judgment  not  obtained  on  the 
personal  appearance  of  the  defendant,  is 
of  no  authority  whatever.  Phill.  on  Evid. 
254,  ch.  3,  §  3;  Buchanan  v.  Rucker,  9 
East   192. 

But,  the  Constitution  of  the  United 
States,  art.  4,  §  1,  has  a  decisive  influence 
on  this  case.  This  clause  relates  to  the 
effect  of  the  records  themselves,  and  not 
merely  to  the  mode  of  authenticating  them. 
The  law  of  Congress,  1  vol.  p.  115,  fully 
confirms  this  construction,  and  explains 
this  article  of  the  Constitution;  and  the  de- 
cisions of  the   Supreme   Court   are   in   the 

same     spirit.      Mills   v.   ,   7     Cranch, 

481;    Hampton   v.    M'Connell,   3   Wheaton, 
234. 

Leigh,  in  reply. 

As  to  the  objection,  that  it  does  not  ap- 
pear that  this  judgment  was  obtained  after 
process  served  on  the  defendant,  the  case 
agreed  states,  that  John  Hook  was  wifhin 
the  jurisdiction  of  the  Court.  It  is  ^o  be 
presumed,  that  the  Court  of  North  Caro- 
lina was  a  Court  of  Record,  unless  the  con- 
trary appears.  It  is  the  defendant's  duty 
to  shew  that  he  is  within  the  act  of  limi- 
tations; and  not  the  plaintiff's  duty  to  shew 
that  he  is  without  it.  In  North  Carolina, 
this  was  a  judgment;  in  Virginia,  it  is  said 
to  be  a  simple  contract;  therefore,  the  act 
of  limitations  would  be  a  bar  in  Virginia, 
while  it  would  not  in  North  Carolina! 

All  writers   agree,   that   the  act  of  limi- 
tations   affects    the    remedy,    and    not    the 
right.      The    power    of    reviving    a 
309       ^contract  by  a  new  assumpsit,  proves 
that    the   act    relates    merely   to   the 
remedy.     A  plea  of  the  act  of  limitations 
is    certainly    a    plea    in    bar;    but,    this    is 
merely  because  it  destroys  the  action. 
As    to    the    Constitution    of   the    United 
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States,  and  the  decisions  of  the  Supreme 
Court,  they  only  prove  that  no  plea  shall 
be  admitted  to  falsify  the  original  judg- 
ment. 
February  14.  JUDGE  GREEN. 
The  appellant  brought  an  action  of  debt 
against  the  appellees,  on  the  11th  day  of 
September,  1811,  upon  a  judgment  recov- 
ered by  the  intestate  of  the  appellant 
against  the  intestate  of  the  appellees,  in 
the  County  Court  of  Warren,  in  North 
Carolina,  in  February,  1800;  and  the  dec- 
laration makes  profert  of  the  record  of 
that  judgment.  After  a  variety  of  plead- 
ing, the  parties  agreed  a  case  to  this  effect: 
that  such  a  judgment  was  rendered  as  is 
set  out  in  the  declaration,  which  was  never 
satisfied,  either  by  Hook,  or  his  adminis- 
trators: that  the  original  suit  was  brought 
in  North  Carolina,  in  1796,  when  Hook, 
then  an  inhabitant  of  Virginia,  was  in 
North  Carolina:  that  Hook,  in  1796  or 
1797,  returned  to  Virginia,  and  continued 
to  reside  in  Virginia,  until  the  time  of  his 
death,  in  1808:  that  the  testator  of  the  ap- 
pellant remained  in  North  Carolina,  until 
her  death;  and  her  administrator  was  never 
in  Virginia,  until  1810:  that,  by  the  law  of 
North  Carolina,  actions  of  debt  on  simple 
contracts  must  be  brought  within  three 
years  after  the  cause  of  action  accrued;  and 
they  agreed,  that  if  the  defendants  could 
avail  themselves  of  the  act  of  limitations 
of  Virginia,  or  of  the  aforesaid  act  of 
North  Carolina,  to  bar  the  plaintiff's 
claim,  judgment  should  be  given  for  the 
defendants;  otherwise,  that  judgment 
should  be  given  for  the  plaintiff  for  $400, 
and  $12.60.  Upon  this  case,  the  Court 
gave  judgment  for  the  defendants,  and  the 

plaintiff  appealed. 
310  *This   agreed   case  admits  the  va- 

lidity and  obligatory  effect  of  the 
North  Carolina  judgment,  unless  that  ef- 
fect be  obviated,  either  by  the  law  of  North 
Carolina,  stated  in  the  agreed  case,  or  by 
the  statute  of  limitations  of  Virginia. 

The  statute  of  Virginia  has  no  effect 
upon  the  case:  for,  even  if  it  came  within 
any  of  the  pfovisions  of  our  statute,  as  it 
does  not,  it  falls  within  the  exceptions  of 
the  statute. 

The  law  of  North  Carolina,  as  agreed 
by  the  parties,  is  strictly  an  act  of  limita- 
tions; for,  it  is  a  limitation  of  the  remedy, 
and  does  not  affect  the  right,  further  than 
by  refusing  a  remedy.  The  cases  cited 
at  the  bar,  shew  that  the  general  rule  is, 
that  rights  as  to  personal  and  transitory 
things,  are  to  be  determined  by  the  laws 
of  the  country  where  the  right  accrued; 
but,  that  remedies  are  to  be  governed  by 
the  laws  of  the  country  in  which  the  rem- 
edy is  sought.  If,  therefore,  the  limitation 
as  to  the  remedy  found  in  the  law  of  North 
Carolina  would  have  applied  to  this  case, 
if  the  remedy  had  been  pursued  in  that 
State;  yet,  it  does  not  apply  to  any  remedy 
pursued  in  Virginia.  It  is  probable,  that 
even  in  North  Carolina,  the  act  limiting 
actions  of  debt  on  simple  contracts  to  three 
years,  could  not  apply  to  an  action  on  the 
judgment  in  question.  The  counsel  for 
the  appellees,  in  the  Court  below,  supposed 
that,  as  at  the  common  law,  an  action  on 


a  foreign  judgment  was  an  action  on  a 
simple  contract,  that  the  statute  of  Nortb 
Carolina,  limiting  actions  of  debt  upon 
simple  contracts,  properly  applied  to  this 
case,  if  any  statute  of  limitations  of  North 
Carolina  could  apply  to  the  case;  overlook- 
ing the  Constitution  and  laws  of  the  United 
States,  which  give  to  judgments  of  any 
of  the  United  States,  the  same  effect  in  all 
the  other  States,  as  they  have  in  the  State 
where  they  are  rendered. 

The  judgment  is  to  be  reversed,  and  en- 
tered for  the  appellants,  according  to  the 

agreement    of   the    parties. 
311  *JUDGE  COALTER. 

I  have  not  considered  it  neces- 
sary in  this  case;  and  not  having  some  of 
the  authorities  referred  to,  have  therefore 
made  up  no  opinion  on  the  question, 
whethfer,  if  there  is  any  statute  in  North 
Carolina  by  which  this  action  could  be 
barred  there,  that  statute  would  operate 
here;  and,  indeed,  as  it  is  admitted  by  the 
case  agreed,  that  neither  the  intestate  of 
the  appellees,  nor  the  appellees  themselves 
ever  were  in  the  State  of  North  Carolina 
after  the  rendition  of  the  judgment  in 
question,  so  as  to  be  amenable  to  process 
there,  it  is  not  to  be  presumed  that  a  stat- 
ute so  unjust  can  exist. 

Our  statute  of  limitations,  I  think,  does 
not  extend  to  the  case;  and,  if  it  did,  the 
facts  agreed  would  bring  it  within  the  ex- 
ceptions in  that  statute. 

It  is  admitted  by  the  case  agreed,  that 
the  judgment  in  question  is  a  subsisting 
judgment  unsatisfied,  and  of  course  that 
the  action  of  the  appellants  is  sustainable 
thereon,  unless  the  statute  of  limitations 
of  North  Carolina,  in  relation  to  simple 
contracts,  or  our  statute  of  limitations,  is 
a  bar  to  the  action. 

In  regard  to  the  former,  it  is  alledpred. 
that  the  case  agreed  is  imperfect,  because 
it  is  not  stated  whether  the  intestate  of 
the  appellees  had  bjeen  served  with  process 
in  North  Carolina,  or  whether  the  judg- 
ment w^as  against  him  as  an  absentee;  nor 
is  it  stated,  w^hether  the  judgment  was  in 
a  Court  of  Record  or  not;  and,  if  in  a 
Court  of  Record,  still  the  judgment  has  no 
greater  force  in  this  State,  than  a  simple 
contract. 

According  to  my  view  of  the  case,  these 
questions,  at  most,  would  only  have  been 
important  on  the  trial,  had  the  defendants 
wished  to  impeach  the  judgment;  but,  this 
matter  is  put  to  rest  by  the  case  agreed, 
which  admits  the  validity  of  the  judgment. 
Admitting  ever  thing  that  would  shew, 
that  this  judgment  had  no  more  validity 
than  a  simple  contract  and  the 
312  ^foundation  of  it  subject  to  be  im- 
peached, it  does  not  follow  that  a 
judgment  of  any  kind  is  a  contract.  The 
law  of  North  Carolina,  the  substance  of 
which  is  stated  in  the  case  agreed,  relates 
to  contracts,  not  to  judgments.  What  the 
law  is  there,  in  relation  to  judgments,  has 
not  been  stated;  doubtless,  because  it 
would  shew,  that  this  suit  would  not  have 
been  barred  by  it  in  that  State.  The  idea 
seems  to  have  been,  that,  supposing  it  to 
have  no  more  validity  here  than  a  simple 
contract,  that  either  the  law  of  that,  or  of 
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this  State,  in  relation  to  such  contracts, 
would  be  a  bar.  Our  law  does  not  apply, 
as  before  stated;  and  the  most  that  could 
be  contended,  would  be,  that  this  action, 
if  prosecuted  in  North  Carolina,  would  be 
barred  there.  But,  no  such  law  is  shewn; 
and,  therefore,  the  question,  whether  such 
law,  if  it  did  exist,  could  avail  the  party 
here,  does  not  arise. 

The  judgment  must,  therefore,  be  re- 
versed, and  entered  for  the  appellants. 

JUDGE  CABELL. 

The  case  agreed  admits  the  judgment 
on  which  the  action  is  brought,  and  admits, 
moreover,  that  it  has  never  been  satisfied. 
The  only  question  between  the  parties  is, 
whether  the  action  is  barred  by  the  act  of 
limitations  of  North  Carolina  or  Virginia. 

I  consider  the  law  as  clearly  settled, 
that  whatever  relates  to  the  essence  of  the 
contract,  is  to  be  governed  by  the  law  of 
the  place  where  the  contract  was  formed; 
but,  that  what  relates  to  the  remedy  for 
enforcing  the  contract,  is  to  be  governed 
by  the  law  of  the  place  where  the  contract 
is  sought  to  be  enforced.  According  to 
this  principle,  it  is  the  act  of  limitations 
of  Virginia,  and  not  that  of  North  Caro- 
lina, to  which  we  must  look,  in  deciding 
this  cause;  and,  if  the  case  comes  within 
our  act,  it  is  also  manifest  that  it  comes 

within  the  exceptions  to  the  act. 
313  *The    judgment    must,    therefore, 

be  reversed,  and  entered  for  the  ap- 
pellant, according  to  the  case  agreed.* 


Munford    and  Others  v.  Overseers  of  the 
Poor  of  Nottoway. 

February.  1824. 

Sheriffs-Official  Bond-Liability  of  Sureties. t— The 
Sberlfif  was  bound,  formerly,  to  collect  tbe  poor- 
rates,  If  appointed  by  the  Overseers  of  the  Poor, 
but  not  otherwise;  and  the  sureties  to  his  official 
bond  were  responsible  for  them.  The  law.  as  it 
now  BUnds.  makes  it  the  official  duty  of  the  Sher- 
iff to  collect  the  poor-rates  in  all  cases. 

I*rlnclpal  and  Surety— Jodffment  affainst  Principal- 
Effect  on  Surety.  $— A  judfirment  against  a  principal 


*JUPGE  Bbooke.  absent 

tSlierlff-Offlcial  Bonds- Liability  of  Sureties. -See 

moDo^aphlcno<«on  "SheriffR  and  Constables"  ap- 
pended to  Goode  V.  Gait,  Gilm.  152:  monoflrraphlc 
wu  on  "Official  Bonds'*  appended  to  Sansrster  v. 
Com..  iTQratt.  134. 

tPrincipal  and  Surety— Judgment  against  Principal 
-Effect  on  Surety.— In  Henrico  Justices  v.  Turner,  6 
Leigh  125.  it  was  said,  "no  man  shall  be  bound  by 
the  act  or  admission  of  another,  to  which  he  was  a 
straoffer:  and  consequently,  no  one  ou^ht  to  be 
bound  as  to  a  matter  of  private  risrht,  by  a  judg-- 
ment  or  verdict  to  which  he  was  not  a  party,  where 
be  could  make  no  defense,  from  which  he  could  not 
appeal,  and  which  may  have  resulted  from  the  ne^r- 
Ugenceof  another,  or  may  even  have  been  obtained 
by  means  of  fraud  and  collusion.  Id.  These  princi- 
ples are  suted  and  enforced  with  arreat  strength 
by  JUDGK  Gbevn.  in  the  case  of  Munford  v.  Overseers 
of  the  Poor,  2  Band.  818,  in  which  he  examines,  in 
deuil.  the  question  how  far  the  sureties  in  an 
administration  bond,  are  concluded  by  a  verdict  in 
an  action  asrainst  their  principal  establishing-  a 
decnstavit.  It  is  very  clear  from  his  argument, 
that  he  did  not  con9ider  them  as  concluded :  and  he 
produces  a  variety  of  cases  to  shew,  that  the  general 
rule,  which  protects  one  from  the  conclusive  opera- 
tion of  a  verdict  to  which  he  was  no  party,  embraces 
this  very  case  of  a  principal  and  surety.  The 
justice  of  this  general  rule,  cannot  be  called  in 
Qaestion.  and  its  generality  must,  of  course,  com- 
prehend all  cases  not  shewn  to  be  exceptions  to  it.*' 
The  record  in  a  chancery  suit  whereby  a  sheriff's 
liability  on  his  return  has  been  adjudicated  is  prop- 
erly evidence  prima  facts,  against  his  sureties,  al- 
though they  were  not  parties  thereto.  Carr  v. 
Mead,  77  Va.  100.  citing  principal  case. 


In  a  bond,  is  not  conclusive  evidence  against  his 
sureties. 
Same— Joint  Suit  against— Judgment  Erroneous  as  to 
Surety— Effect.|- Where  the  principal  and  sureties 
are  sued  jointly,  and  the  judgment  is  erroneous 
as  to  the  sureties,  it  must  be  reversed  as  to  all: 
although  the  judgment  would  have  been  good 
against  the  principal,  if  he  had  been  sued  alone. 

This  was  an  action  of  debt,  brought  in 
the  Superior  Court  of  Law  for  Nottoway 
county,  in  the  name  of  the  Governor  of 
Virginia,  for  the  benefit  of  Royall  and 
others,  Overseers  of  the  Poor  for  the  said 
county,  against  Munford  and  others,  on  a 
bond  given  by  the  said  Munford,  for  the 
faithful  discharge  of  his  duties  as  Sheriff, 
with  the  other  defendants  as  his  sureties. 
The  declaration  recites  the  condition  of 
the  said  bond,  in  the  following  words: 
"If,  therefore,  the  said  James  H.  Munford 
shall  well  and  truly  collect  all  levies,  and 
account  for  and  pay  the  same,  in  such  man- 
ner as  is  by  law  directed;  and  also,  all 
fines,  forfeitures,  and  amercements,  accru- 
ing or  becoming  due  to  the  Commonwealth 

in  the  said  county,  and  shall  duly  ac- 
314       count  *for  and  pay  the  same  to  the 

Treasurer  of  this  Commonwealth 
for  the  time  being,  for  the  use  of  the  Com- 
monwealth, in  like  manner  as  is,  or  shall 
be  directed  in  case  of  public  taxes,  and 
shall,  in  all  other  things,  truly  and  faith- 
fully execute  the  said  office  of  SheriflF, 
during  his  continuance  therein,  then  the 
above  obligation  to  be  void;  otherwise,  to 
remain  in  full  force  and  virtue."  The 
breach  assigned  is,  that  after  the  execution 
of  the  said  bond,  "a  judgment  was  recov- 
ered in  the  County  Court  of  Nottoway, 
against  the  said  Munford,  who  had  been 
duly  appointed  collector  of  the  poor-rates 
for  said  county,  in  favor  of  the  said  Over- 
seers of  the  Poor,  for  the  sum  of  $100  73 
cents,  and  for  $12  4  cents,  which  sum  of 
$100  73  cents,  was  the  amount  of  poor- 
rates  collected  by  the  said  James  H.  Mun- 
ford for  the  year  1815,  and  which  he  had 
failed,  neglected   and  refused  to   pay  over 


On  this  subject,  the  principal  case  is  also  cited  in 
Henrico  Justices  v.  Turner.  6  Leigh  127,  128:  foot- 
note to  Baker  v.  Preston.  Oilm.  285;  Crawford  v. 
Turk,  24Gratt  181,  184;  Board  of  Supervisors  v. 
Dunn.  27Gratt.  622.  And  in  State  v.  Nutter,  44  W. 
Va.  889. 80  S.  E.  Rep.  69,  the  court  speaking  through 
Bbannon.  p.,  said:  "I  think  thatin  this  state  a  judg- 
ment against  a  principal  does  not  bind  the  surety. 
as  a  general  rule.  Bigelow,  Estop.  145:  Craddock  v. 
Turner,  6  Leigh  116:  Munford  v.  Overseers  of  Poor, 
2 Band.  (Va.)  318:  Jacobs  v.  Hill.  2  Leigh  393:  Black. 
Judgm.  S  586.  These  cases  overrule  Baker  v.  Pres- 
ton, Gilm.  236.  There  is  high  authority,  however, 
in  favor  of  the  conclusiveness  of  a  judgment 
against  the  principal  upon  the  sureties.  Stovall  v. 
Banks,  10  Wall  683:  Bigelow.  Estop.  146.  note  2.  I 
said  above  that  the  judgment  Is  not  generally 
conclusive  upon  sureties  It  depends  upon  the 
character  of  the  bond.  If  it  undertakes  to  pay  such 
judgment  as  may  be  recovered,  that  judgment 
is  conclusive,  because,  that  judgment  is  the 
event  on  the  happening  of  which  the  surety 
agrees  to  pay.    Crawford  v.  Turk,  24  Gratt.  176." 

It  is  well  settled  that  before  a  judgment  as  such, 
can  be  an  estoppel,  the  party  must  have  had  right  to 
make  defense.  Benslmer  v.  Pell,  85  W.  Va.  23, 12  S. 
E.  Rep.  1081.  The  principal  case  is  also  cited  In 
Douglass  V.  Fagg,  8  Leigh  696. 

SAction  on  Joint  Contract— One  Defendant  Not  ■ 
Party— JudB:nient— In  an  action  against  several  de- 
fendants upon  a  joint  or  a  Joint  and  several  con- 
tract. If  it  appear  from  the  proof  that  one  of  the 
defendants  was  not  a  party  to  the  contract,  though 
all  the  other  defendants  were  parties  to  it,  judg- 
ment will  be  rendered  in  favor  of  all  the  defend- 
ants. Steptoe  V.  Read,  19  Gratt.  9,  citing  principal 
case.  See  also,  foot-note  to  Steptoe  v.  Read.  IB 
Gratt.  1. 
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and  account  for,  according  to  law,  to  the 
said  Overseers;"  and,  that  the  judgment 
and  costs  have  never  been  paid. 

Some  of  the  defendants,  including  Mun- 
ford,  the  principal  obligor,  appeared  and 
pleaded  "conditions  performed,"  and  the 
plaintiffs  replied  generally.  By  consent  of 
parties,  leave  was  given  them  to  give  spe- 
cial matters  in  evidence. 

The  jury  found  a  special  verdict  to  this 
effect:  that  James  H.  Munford  was  duly 
appointed  and  qualified  as  Sheriff  of  the 
county  of  Nottoway  for  the  year  1815; 
that  he  was  not  appointed  or  notified  of 
his  appointment  as  collector  of  the  poor- 
rates  in  the  said  county,  unless  the  judg- 
ment offered  in  evidence  by  the  plaintiff, 
obtained  against  him  by  the  Overseers  of 
the  Poor  in  the  County  Court  of  Nottoway 
should  be  considered  as  conclusive  evi- 
dence of  his  appointment  of  collector  of 
poor-rates.  If,  therefore,  the  law  be  for 
the  plaintiffs,  they  find  for  the  plaintiffs 
the  debt  in  the  declaration  mentioned,  &c.; 
otherwise,  they  find  for  the  defendants. 

The  Court  gave  judgment  for  the  plain- 
tiffs, and  the  defendants  obtained  a  super- 
sedeas. 
315  ♦Gilmer,  for  the  appellants. 

Mr.  Spooner,  for  the  appellees. 

February  18.     JUDGE  GREEN. 

I  think,  that  upon  a  just  construction  of 
the  various  acts  of  Assembly,  passed  from 
time  to  time  before  that  of  February,  1821, 
upon  the  subject,  the  Sheriff  was  bound  ex 
officio  as  Sheriff,  (if  appointed  by  the 
Overseers  of  the  Poor  to  do  so,  but  not 
otherwise.)  to  collect  the  levies  for  the 
support  of  the  poor,  generally  called  poor- 
rates;  and  that  it  was  not  necessary  that 
he  should  execute  a  separate  bond  with 
security,  to  the  Overseers  of  the  Poor,  as 
collector' of  the  poor-rates;  but,  he  was 
bound  by  his  official  bond,  together  with 
his  sureties  thereto,  to  collect  and  account 
for  them,  if  appointed  to  do  so  by  the 
Overseers,  but  not  otherwise.  It  is  un- 
necessary to  go  at  large  into  an  examina- 
tion of  those  Acts  of  Assembly  in  this  case, 
as  the  cause  turns  on  another  point,  on 
which  the  appellants  are  entitled  to  a 
judgment  in  their  favor. 

The  jury  have  found,  that  Munford  was 
not  appointed  by  the  Overseers  of  the 
Poor,  to  collect  the  poor-rates,  unless  a 
judgment  recovered  by  the  Overseers 
against  him,  as  collector,  was  conclusive 
evidence  of  that  fact;  that  is,  unless  such 
judgment  precluded  and  estopped  the 
sureties  from  giving  any  evidence  going 
to  contradict  that  fact. 

The  question,  how  far  sureties  are  bound 
by  a  judgment,  or  other  evidence  against 
their  principal,  which  estops  or  concludes 
him,  has  never,  as  far  as  I  am  informed, 
been  settled  in  this  Court,  except  in  the 
case  of  Baker  v.  Preston,  and  his  sureties, 
Gilm.  Rep.  p.  235,  decided  in  a  Special 
Court.  In  that  case,  it  was  decided,  that 
the  Treasury  books  kept  by  Preston,  were 
conclusive  evidence  against  him,  and  es- 
topped him  from  giving  any  evidence  to 
contradict  them,  and  that  his  sureties 
were    in    like    manner    estopped    and    con- 


cluded.    The    Court   argued,  that  if 

316  a    ♦judgment    against    the    principal 
would     conclude     his     sureties,    so 

ought  the  evidence  on  which  such  judg- 
ment is  rendered,  to  conclude  them;  and 
the  case  of  Braxton  v.  Winslow,  1  Wash. 
31,  and  Greensides  v.  Benson,  3  Atk.  248, 
were  the  cases,  and  the  only  cases  relied 
upon,  to  shew  that  a  judgment  against  the 
principal  was  conclusively  binding  on  the 
sureties.  No  such  point  was  decided  in 
Braxton  v.  Winslow,  either  as  reported  in 
1st  Washington,  or  in  Call's  manuscript 
report  of  the  case;  and,  neither  the  Court, 
in  the  judgment  reported  in  Washington, 
nor  any  Judge,  (all  of  whom  gave  their 
opinions  seriatim,  as  reported  in  Call's 
manuscript,)  intimated,  in  the  most  re- 
mote way,  that  a  judgment,  either  in  the 
first  instance  against  the  executor,  estab- 
lishing the  demand  against  the  testator's 
estate,  or  an  after-judgment  against  the 
executor,  establishing  a  devastavit  by  him, 
were,  to  any  purpose,  conclusive  against 
the  sureties.  They  only  decided,  that  until 
a  creditor  had  established  his  demand  and 
a  devastavit  by  such  judgments,  he  was 
not  entitled  to  sue  the  sureties  of  the  ex- 
ecutor, upon  the  official  bond  of  the  exec- 
utor. So  far  as  the  Court  decided,  that  it 
was  necessary  to  establish  a  devastavit 
against  the  executor  in  a  separate  suit 
against  him,  before  a  suit  could  be  main- 
tained ajjainst  his  sureties,  the  decision 
was  extra-judicial,  as  the  question  did  not 
arise  in  that  case;  yet,  it  was  considered 
as  giving  the  law  of  the  country,  until  it 
was  corrected  by  a  Legislative  act.  The 
Court,  however,  might  well  have  decided, 
that  an  original  judgment  against  the  ex- 
ecutor, so  far  as  it  went  to  establish  a  de- 
mand against '  the  estate  of  the  testator, 
could  not  be  controverted  by  the  sureties 
of  the  executor  in  a  suit  upon  his  official 
bond.  For,  the  condition  of  that  bond  is, 
that  the  executor  shall  administer  the  as- 
sets according  to  law.  A  judgment, 
whether  rightful  or  wrongful,  until  re- 
versed, bound  the  assets;  and,  according 
to  law,  the  executor  was  bound  to  apply 
the  assets  in  a  due  course  of  administra- 
tion, to  the  payment  of  such  judgment; 
and,  if  he  failed  to  do  so,  the  bond 

317  was  forfeited.     ♦As  to  the  case  put 
in  the  report  of  Braxton  v.  Winslow, 

both  in  print  and  manuscript,  by  way  of 
illustration,  (of  the  correctness  of  which 
I  doubt,)  the  Court  did  not  intimate  that 
a  judgment  against  C.  would  be  conclusive 
of  the  amount  of  the  debt  against  B. 

The  case  of  Greensides,  &c.  v.  Benson, 
&c.,  as  reported  in  the  first  edition  of  At- 
kyns,  is  almost  unintelligible;  but,  even 
from  that  report,  when  analized,  it  can  be 
ascertained,  that,  in  fact,  the  judgment 
against  the  administratrix  did  not,  in  any 
way,  operate  to  the  prejudice  of  her  sure- 
ties; nor,  was  it  used  against  them  to  any 
purpose.  For,  it  was  admitted  by  the 
counsel  for  the  plaintiffs,  that  a  true  in- 
ventory had  not  been  returned,  and  that 
fact  was  established  by  the  judgment 
against  the  sureties,  without  resorting  to 
the  judgment  against  the  administratrix; 
and  the  sureties  had  the  same  relief  pre- 
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cisely,  as  if  no  .  _ 
rendered  against  the  administratrix  estab- 
lishing a  devastavit.  The  observations 
attributed  to  the  Chancellor,  in  relation  to 
the  effect  of  that  judgment,  if  made,  were 
not  followed  up  in  the  decree;  and,  it  ap- 
pears from  a  copy  of  the  decree  from  the 
Register,  (in  a  note  to  the  report  of  the  case 
in  the  last  edition  of  Atkyns,)  that  the  re- 
port was  erroneous;  for,  the  decree  was,  that 
the  injunction  should  be  continued  until 
an  account  was  taken  of  the  administra- 
tion of  the  assets  by  the  administratrix, 
without  regard  to  the  judgment  against 
her  (which  ascertained  that  she  had  £226 
in  her  hands,  unadministered;)  and  that, 
upon  her  paying,  or  her  sureties  paying, 
the  balance  of  the  assets  found  not  to  be 
duly  administered  upon  such  account,  and 
all  costs,  the  injunction  should  be  perpet- 
uated: or,  in  case  of  a  failure  to  pay  such 
balance  and  costs,  the  judgment  for  tTTe 
penalty  of  the  administration  bond,  should 
stand  as  a  security  only  for  such  balance, 
and  the  costs.  This  case  is  also  reported 
in  Ridgeway;  and  a  totally  different  repre- 
sentation of  the  observations  of  the  Chancel- 
lor is  there  given,  from  what  they  are  repre- 
sented to  be  in  Atkyns.  In  Ridge- 
318  way,  the  Chancellor  is  reported  *to 
have  said,  that  the  sureties  ought  not 
to  be  bound  by  the  judgment  against  the 
administratrix,  it  being  a  judgment  by  de- 
fault, and  they  not  being  parties  to  the 
suit.  And  that  this  was  really  the  ground 
upon  which  the  Court  proceeded,  appears 
from  the  terms  of  the  decree,  copied  from 
the  record,  which  corresponds  with  the 
declaration  attributed  to  the  Chancellor, 
in  Ridgeway's  report  of  the  case.  This 
case  is  abridged,  to  a  different  purpose,  in 
the  6th  volume  of  the  supplement  to  Vi- 
ncrs  Abridgment,  and  is  cited  in  1  Coxe's 
Cases,  p.  401;  where  it  is  said  to  be 
wrongly  reported  in  Atkyns;  and  I  do  not 
perceive  that  the  case  has  been,  any  where 
else,  explained,  commented  on,  or  even 
cited.  I  think,  therefore,  that  the  question 
is  still  open,  whether  a  judgment  against 
the  principal  is  conclusive  evidence  against 
the  sureties,  or  not. 

judgments  bind  conclusively,  parties  and 
privies;  because,  privies  in  blood,  in  estate, 
and  in  law,  claim  under  the  person  against 
whom  the  judgment  is  rendered;  and  they, 
claiming  his  rights,  are,  of  course,  bound 
as  he  is.  But,  as  to  all  others,  they  are 
not  conclusively  binding;  because,  it  is  un- 
just to  bind  a  party  by  any  proceeding,  in 
which  he  had  no  opportunity  of  making  a 
defence,  of  offering  evidence,  of  cross-ex- 
amining witnesses,  or  of  appealing,  if  he 
was  dissatisfied  with  the  judgment;  and 
this  is  called  by  the  Court,  in  Burke  v. 
Cranberry,  "a  golden  rule."  Gilm.  Rep. 
25.  Sureties,  and  joint  contractors,  do  not 
claim,  to  any  purpose,  under  their  princi- 
pal, or  under  each  other.  There  are  cases, 
in  which  those  who  are  not  parties  to  the 
suit,  and  do  not  claim  under  either  of  the 
parties,  may  be  bound  by  the  judgment,  as 
m  the  cases  of  contracts  of  indemnity,  and 
in  the  nature  of  contracts  of  indemnity, 
and  in  those  cases  in  which  a  person,  al- 
though not  in  form  a  party  to  the  suit,  is 
bound  to  assist  in  the  prosecution  or  de- 


fence, and  either  does  so  in  fact,  or,  hav- 
ing notice  of  the  pendency  of  the  suit,  fails 
to  do   so.     But,  these  cases  do  not  come 
within  the  principle  or  reason  of  the 

319  general  rule  *aforesaid;  and,  the  case 
of  principal  and  surety,  so  far  as  it  re- 
lates to  the  effect,  upon  the  sureties,  of  a 
judgment  against  the  principal,  does  not 
come  within  the  reason  of  this  latter  class  of 
cases,  but  within  the  general  rule.  In  10 
Vin.  Abr.  464,  it  is  said:  "If  A.  and  B.  be 
bound  in  a  recognizance  that  B.  shall  keep 
the  peace,  and  in  a  scire  facias  against  B. 
it  is  found  that  he  broke  the  peace,  in  an- 
other scire  facias  against  A.  he  shall  not 
be  estopped  by  the  first  trial."  So,  if  A. 
binds  himself  to  pay  for  goods  sold  and  de- 
livered to  B.,  the  admission  of  B.  as  to  the 
amount  of  the  goods  sold  and  delivered  to 
him,  is  not  even  admissible  evidence,  in  a 
suit  against  A.  5  £sp.  Cases,  26;  and  so^ 
I  presume,  if  A.  and  B.  were  to  covenant, 
that  if  B.  should  pay  for  goods  furnished 
to  him,  and  if  he  did  not,  that  A.  would; 
the  admissions  of  B.  as  to  the  amount  of, 
the  goods  sold  to  him,  would  be  inadmissi- 
ble as  evidence  against  A.;  and;  a  judgment 
against  B.  founded  on  his  admissions, 
ought  to  be  no  more  evidence  against  A. 
than  B's  admission  would  be.  The  deci- 
sions of  this  Court,  that  the  admissions  of 
one  partner,  after  the  dissolution  of  the 
partnership,  are  no  evidence  against  the 
other  partners,  whether  the  partners  be 
defendants,  as  in  Shelton  v.  Cocke,  Craw- 
ford &  Co.,  3  Munf.  191,  or  plaintiffs,  as  in 
Rootes  V.  Welford  &  Co.,  4  Munf.  215, 
seem  to  me  to  have  a  strong  bearing  upon 
the  question  in  this  cause.  During  the 
continuance  of  the  partnership,  each  part- 
ner may  bind  the  firm  by  parol,  as  any 
man  may  bind  himself;  and,  although  this 
continuance  of  the  partnership,  each  part- 
nership, yet,  all  the  partners,  after  dissolu- 
tion, are  subject  to  joint  obligations  as  to 
their  partnership  transactions,  as  com- 
pletely as  principal  and  sureties,  or  any 
other  joint  contractors  are,  by  deed. 

By  the  rule  of  the  civil  law,  a  judgment 
against  the  principal,  whilst  in  force,  is 
conclusive  against  his  sureties.  But,  this 
is  because  the  sureties  are  permitted  to 
controvert  the  judgment  against  the  prin- 
cipal, even  if  it  be  a  judgment  of  a  Court 
of  final  resort.  No  such  privilege  is  given 
to  sureties  by  our  law. 

320  ♦Nor  can  the  creditor  complain  of 
the  burthen  of  proving  his  case  re- 
peatedly, in  different  suits,  against  the 
principal  and  his  sureties;  for,  generally 
he  can,  if  he  will,  convene  them  all  in  one 
suit,  and  so  avoid  that  inconvenience.  In 
the  case  at  bar,  the  Overseers  of  the  Poor 
might  have  proceeded  against  the  Sheriff, 
and  his  sureties,  jointly,  in  the  first  in- 
stance. In  those  cases  where,  from  any 
cause,  a  creditor  cannot  convene,  in  one 
suit,  the  principal  and  sureties,  it  is  better 
that  he  shall  suffer  the  inconvenience  of 
proving  his  case  in  such  suit,  than  that  the 
sureties  should  be  conclusively  bound  by 
a  proceeding,  in  which  they  could  not  be 
heard  in  their  defence. 

Upon  the  whole,  I  do  not  think  that  any 
judgment  against  Munford  only,  can  be 
conclusive  evidence  against  his  sureties,  as. 
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to  the  fact  of  his  being  appointed  to  collect 
the  poor-rates.  From  the  finding  of  the 
jury,  I  should  infer,  that  proof  was  given 
by  the  sureties,  that,  in  fact,  Munford  was 
not  appointed  by  the  Overseers  of  the 
Poor  to  collect  the  poor-rates,  and  that  the 
judgment  against  him,  proceeded  upon 
the  supposition,  that  he,  as  Sheriff,  was  ex 
officio  bound  to  collect  the  poor-rates, 
without  such  appointment.  Whether  this 
were  so,  or  not,  is  immaterial  to  the  ques- 
tion, whether  the  sureties  were  bound  con- 
clusively by  the  judgment.  For,  such  may 
have  been  the  fact;  and  the  possibility  of 
such  a  state  of  things  demonstrates  the 
impropriety  of  holding  the  sureties  conclu- 
sively bound  by  a  judgment  against  the 
principal,  which  they  had  no  opportunity 
to  resist  or  impeach.  In  this  case,  the 
principal  and  his  sureties  were  sued  and 
pleaded,  jointly;  andj  it  may  be  supposed, 
that,  as  the  former  judgment  was  conclu- 
sive evidence  against  Munford,  it  might, 
upon  the  issue  in  this  cause,  be  given  in 
evidence  against  him;  and  as  it  bound  him, 
*so  it  must  bind  them,  or,  at  least,  that  upon 
such  evidence,  a  verdict  and  judgment 
should  be  given  against  him.  To  this,  it 
is  to  be  observed,  that  the  plaintiffs,  al- 
ledging  a  joint  responsibility,  must  prove 
the  case  which  they  alledgc,  or  fail 
321  in  their  action  in  toto:  *that  the 
sureties,  having  a  right  to  repel  this 
evidence  by  any  other  in  their  power,  and, 
having  done  so  effectually,  thereby  nega- 
tived the  allegation  of  a  joint  responsibil- 
ity, and  so  destroyed  the  plaintiff's  action, 
as  to  Munford,  as  well  as  themselves:  al- 
though, if  Munford  had  been  sued  alone, 
he  could  not  have  resisted  the  evidence  of- 
fered by  the  plaintiffs.  Munford  is  enti- 
tled to  be  discharged  in  this  action,  not 
because  he  is  not  liable  to  the  plaintiffs' 
demand,  but  because  he  is  not  liable,  as 
they  alledge,  jointly  with  others.  It  is  not 
intended  by  any  thing  said  here,  to  decide 
upon  the  propriety  of  giving  in  evidence 
against  the  sureties,  any  thing  which  may 
be  given  in  evidence  against  the  principal. 
That  might  depend  upon  circumstances. 
But,  when  admissible,  it  must  be  taken 
with  this  limitation;  that,  whether  such  ev- 
idence be  conclusive  against  the  principal, 
or  not,  it  is  only  prima  facie  evidence 
against  them,  and  may  be  contradicted,  re- 
pelled, or  avoided;  unless  it  be  conclusive 
upon  them,  for  some  other  reason,  than 
that  it  is  conclusive  upon  him. 

The  judgment  should  be  reversed,  and 
final  judgment  rendered  for  the  appellants. 

JUDGE  COALTER. 

T  am  of  opinion,  after  a  careful  examina- 
tion of  all  the  acts  of  Assembly  on  the 
subject,  that  the  Sheriff  was  bound  to  col- 
lect the  poor-rates,  if  appointed  to  do  so 
by  the  Overseers  of  the  Poor;  and,  that 
his  sureties  in  the  bond  sued  on  in  this 
case,  would  be  responsible  for  such  collec- 
tion. 

I  am  also  of  opinion,  that  although  by 
the  law  as  it  now  stands,  it  is  made  the 
official  duty  of  the  Sheriff  to  collect  those 
rates,  and  his  sureties  are,  therefore,  re- 
sponsible therefor;  yet,  at  the  time  this 
bond  was  given,  they  were  not  so  respon- 
sible, unless  he  was  appointed  collector  by 


the   Overseers,   and   that,  consequently,  to 
charge  them,  it  must  appear  that  he  was 

so  appointed. 
322  ♦I   am  further  of  opinion,  that  as 

well  on  general  principles,  as  be- 
cause it  might  not  be  competent  for  the 
Sheriff,  if  in  fact  he  did  collect  the  poor- 
rates,  to  deny  his  appointment,  the  judg- 
ment against  him  for  those  rates  is  not 
conclusive  as  to  his  sureties,  that  he  was 
so  appointed. 

I  say  this  judgment  is  not  conclusive 
on  general  principles.  Peake  on  Evidence, 
vol.  1,  p.  26,  says,  "a  judgment  of  a  debt  is 
conclusive  evidence  of  it  against  the  par- 
ties; but,  as  against  third  persons,  a  ver- 
dict, in  a  civil  case,  is  no  evidence 
whatever;  for,  the  first  principles  of  natural 
justice  require  that  a  man  should  be  heard, 
before  his  cause  is  decided;  and,  if  he  were 
bound  and  in  the  least  degree  prejudiced 
by  a  verdict,  when  he  had  no  opportunity 
to  cross-examine  the  witnesses,  it  would, 
in  effect,  be  overturning  the  most  salutary 
rule  of  jurisprudence.**^  This  point  too, 
was,  as  I  consider,  decided  in  this  G)urt 
in  Buford  v.  Buford,  4  Munf.  243.  The 
Court,  there,  did  not  overrule  the  objection 
taken;  but,  admitting  its  correctness,  did 
not  think  that  the  opinion  of  the  Court 
below  went  as  far  as  was  contended  for. 

But,  if  a  Sheriff  acts  as  such  for  the 
second  year,  without  giving  a  new  bond, 
or  taking  a  new  oath  of  office,  it  w;ill  not 
lie  in  his  mouth,  nor,  as  I  suppose,  in  that 
of  his  deputy  acting  under  him,  to  say  he 
was  not  Sheriff,  although  the  sureties  will 
not  be  bound  for  his  acts  in  the  second 
year.  I  apprehend,  that  it  is  not  compe- 
tent for  the  Sheriff  or  deputy,  acting  as 
such  de  facto,  to  say  they  are  not  such  de 
jure.     Lane  v.  Harrison,  6  Munf.  573. 

It  would  be  strange,  then,  in  this  case, 
to  say,  that  though  the  Sheriff  may  have 
been  estopped  to  say  that  he  was  not  col- 
lector, his  sureties  should  be  concluded  by 
that  judgment. 

The  case,  then,  must  be  considered  not 
only  as  one  in  which  there  is  a  total  ab- 
sence of  such  proof,  except  what  may  be 
prima  facie  inferred  from  the  judgment 
aforesaid;  but,  in  which  it  was  proved 
that  no  such  appointment  was 
323  *made,  and  consequently  the  judg- 
ment must  be  reversed,  and  entered 
for  the  appellants. 

JUDCxE  CABELL. 

I  entirely  concur  in  the  opinions  of  the 
other  Judges,  and  also,  in  the  resolution  to 
reverse  the  judgment,  and  to  enter  final 
judgment  for  the  appellants.* 


Norris  v.  Crummey  and  Others. f 

February,  1834. 

Sheriffs-Returns— "Ready  to  Render"— effect$-LI«Mt- 

Ity  of  Sureties.— If  a  Sheriff,  before  a  judgment  is 


VuDGB  Bbookb.  absent. 

tPor  monographic  note  on  Suretyship,  see  end  of  cist. 

tSheriffs-Retums— **Ready   to   Satisfy''— Bffect- A 

return  "ready  to  satisfy"  wben  In  fact,  the  execu- 
tion had  not  been  levied,  is  not  a  false  return  in  tbe 
lefiral  sense:  and  a  deed  to  indemnify  the  sheriff 
ag-ainst  the  consequences  of  such  return,  will  be 
grood,  the  return  day  of  the  ^zecatlon  being  oast 
before  the  date  of  the  contract  of  indemnity.  Kem- 
per v.  Kemper,  3  Rand.  8,  11,  citlnff  principal  case. 
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obtained,  makes  aa  arrangement  with  the  defend- 
ant, by  which  he  (the  Sheriff)  undertakes,  for  a 
valnable  consideration,  to  pay  the  debt  to  the  plain- 
tiff, when  the  judgment  is  rendered,  and  execn- 
tloQ  sued  out.  and  returns,  'ready  to  render;"  he 
will  be  considered  as  having-  "levied  the  debt." 
within  the  meaning  of  the  statute:  and.  if  he  fails 
to  pay  the  plaintiff,  the  sureties  in  his  official  bond 
will  be  liable  for  his  default,  unless  the  plaintiff 
was  privy  to  such  arrangement. 

Prtncipsl  and  Surety- lodnlffence  to  Princlpal-DIi- 
charge  ef  Sarety.f— An  Indulgence  granted  by  a 
creditor  to  the  principal  debtor,  will  not  discharge 
the  sureties  of  such  debtor,  unless  the  creditor 
has  bound  himself,  in  law  or  equity,  not  to  pursue 
his  remedy  against  the  principal,  for  any  length 
of  time. 

Seflw-Sane-Seaie-Appllaitlon  of  Equity  to  Official 
Bond4.t-Qu»re,  whether  this  equity  of  the  sureties 
applies  at  all  to  the  case  of  a  Sheriff's  bond,  or 
other  official  bond? 

This  was  an  appeal  from  the  Chancery 
Court  of  Winchester.  The  following  opin- 
ions of  the  Judges  of  this  Court,  will  pre- 
sent a  complete  view  of  the  circunisiances 
of  the  case,  and  the  principles  involved  in 
it. 

Wickham,  for  the  appellant-. 


The  principal  case  is  also  cited  on  the  subject  of 
sheriffs'  returns  in  Carr  ▼.  Mead,  77  Va.  16a 

See  further,  on  this  subject,  monographic  noU  on 
"Sheriffs  and  Constables"  appended  to  Qoode  ▼. 
Gait.  Gilm.  168. 

SPrtncipal  and  Surety— Indulgence  to  Principal- 
Discharge  off  Surety.— It  is  well  settled  that  mere 
indulgence  granted  to  the  principal  debtor  will  not 
release  his  surety.  Knight  v.  Charter.  22  W.  Va. 
4S0:  First  NaL  Bank  ▼.  Parsons.  45  W.  Va.  608.  8S  S. 
£.  Rep.  275.  both  citing  the  principal  case.  But  the 
authorities  are  equally  clear  that  If  the  creditor, 
upon  a  sufficient  consideration,  enter  into  a  valid 
and  binding  contract  or  agreement  with  the  princi- 
pal debtor  whereby  without  the  consent  of  the 
surety,  he  "ties  his  hands**  so  that  he  has  suspended 
Ms  right  or  disabled  himself,  for  any  definite  period 
of  time,  however  short,  from  proceeding,  to  enforce 
the  performance  of  the  original  contract,  the  surety 
will.  In  a  court  of  equity,   be  thereby  discharged. 

Knight  V.  Charter,  22  W.  Va.  429.  citing  principal 
case  as  authority.  Or.  in  other  words,  if  the 
cieditor,  by  agreement,  or  any  other  act.  precludes 
bimself  at  law  from  proceeding  against  the  princi- 
pal, after  the  debt  is  due  for  a  moment:  or  if  the 
agreement  be  sucn  as  would  induce  a  court  of  equity 
to  prohibit  the  creditors  proceeding  at  law.  the 
surety  is  discharged,  because  the  creditor  thereby 
inflicts  an  injury  ^pon  the  surety,  and  deprives  him 
of  the  means  of  relieving  himself  either  by  paying 
the  debt,  and  immediately  proceeding  against  his 
principal  (for  in  that  case  he  would  be  substituted  to 
the  rights  of  the  creditor,  and  if  the  creditor  has 
deprived  himself  by  any  act.  or  agreement,  of  the 
right  of  proceeding  immediately  against  the  princi- 
pal, this  right  of  the  surety  would  be  impaired  or 
frustrated),  or  by  filing  his  bill  of  quia  timet,  to  com- 
pel the  debtor  to  pay  the  creditor,  for  the  exonera- 
tion of  the  surety:  in  which  case,  if  the  creditor 
could  not  himself  in  consequence  of  his  own  act.  or 
ainreemeut.  compel  the  principal  to  pay.  neither 
could  the  surety,  who,  in  such  case,  asserts  the  rights 
of  the  creditor  for  his  own  safety.  Shields  v.  Rey- 
nolds. 0  W.  Va.  485,  480.  quoting  with  approval  from 
the  principal  case.  In  Shields  v.  Reynolds.  9  W.  Va. 
-»«.  EDMiSTON,  J.,  who  delivered  the  opinion  of  the 
court  said  that  the  rule  laid  down  by  Judge  Green 
In  the  principal  case— and  set  forth  above— has  been 
approved  and  acted  upon,  in  a  great  number  of  sub- 
sequent cases,  and  has  always  furnished  the  test  by 
which  in  such  cases,  relief  has  been  given  or  re- 
fused. 

To  the  same  effect,  the  principal  case  Is  cited  with 
approval  in  Hunter  v.  Jett.4  Rand.  107:  Chichester 
V.  Mason.  7  Leigh  S5S,  202:  Harnsberger  v.  Gelger.  8 
GratL  ue.  147.  and  foot-note;  Adams  v.  Logan.  27 
Grait  206:  Sayre  v.  King.  17  W.  Va.  572:  Glenn  v. 
MoTgzn,  23  W.  Va.  469:  Hopkirk  v.  McCanlco.  12  Fed. 
Cas.503:  footnote  to  Hill  v.  Bull,  Gilm.  149:  foot-notn 
to  Bennett  V.  Maule,  Gilm.  805;  foot-note  toCrough- 
lon  v.  Duval,  3  Call.  69.  (containing  excerpt  from 
Chichester  v.  Macon.  7  Leigh  2^);  footnote  toMc- 
Kenny  v.  Waller.  1  Leigh  434. 

5saM-5aniO-SanM- Application  to  Official  Bonds- 
Qwire.-See  Lyttle  v.  Cozad,  21  W.  Va.  206.  citing 
prloclpal  case.  See  further,  monographic  note  on 
"Official  Bonds**  appended  to  Sangster  v.  Com.,  17 
OratL  124. 


Johnson,  for  the  appellees. 
324  *February   19.     The  Judges   Geliv- 

ered  their  opinions. 

JUDGE  GREEN. 

On  the  26th  day  of  April,  1819,  Brown, 
who  resided  in  Rockingham,  (and  probably 
in  the  district  of  Ragan,  a  deputy  Sheriff 
of  that  county,)  bargained  with  the  latter 
to  assign  to  him  certain  bonds  at  a  dis- 
<:ount,  and  to  give  him  a  horse,  and  to  paj 
him  $800  in  money;  in  consideration  of 
which,  Ragan  was  to  satisfy  an  execution 
expected  to  issue,  against  Brown,  and  his 
sureties,  Bird  and  Deary,  from  the  Supe- 
rior Court  of  Shenandoah,  upon  a  suit  then 
depending  against  them,  on  behalf  of  the 
appellant.  It  was  also  agreed,  that  Ragan 
should  have  all  the  time  for  the  payment 
of  the  debt,  which  could  be  procured  by 
Brown's  giving  and  forfeiting  a  forthcom- 
ing bond.  Brown  accordingly,  on  the  same 
day,  assigned  the  bonds,  delivered  the 
horse,  and  paid  the  money  to  Ragan,  ac- 
cording to  their  agreement. 

.A.  judgment  was  rendered  in  the  suit  of 
Norris  v.  Brown  ct  al.,  on  the  26th  of 
May,  1819,  one  month  after  this  transac- 
tion between  Brown  and  Ragan;  upon 
which,  an  execution  issued,  which  came  to 
the  hands  of  Ragan,  a  forthcoming  bond 
was  taken  and  returned  by  Hicks,  (prob- 
ably a  sub-deputy  Sheriff  in  the  employ- 
ment of  Ragan.)  This  bond  was  defective, 
and  was  quashed  at  the  instance  of  Norris. 
On  the  2d  of  November,  1819,  a  ca.  sa.  is- 
sued upon  the  judgment,  directed  by  order 
of  the  plaintiff's  counsel,  to  the  Sheriff  of 
Rockingham,  which  Hoffman,  a  deputy 
Sheriff  of  Shenandoah,  surreptitiously  got 
possession  of,  in  the  expectation  of  find- 
ing Brown  and  Bird,  who  resided  in  Rock- 
ingham, at  Bushong's  sale,  in  that  county, 
which  was  to  take  place  in  a  few  days; 
and  to  enable  him  to  levy  the  execution 
upon  all  the  defendants,  he  prevailed  upon 
Deary,  who  lived  in  Frederick,  to  attend 
at  Bushong's  sale,  and  to  procure  a  prison- 
bounds  bond  to  be  executed;  but,  not 
.325  finding  Brown  and  Bird,  ♦or  either 
of  them,  at  the  sale,  and  not  daring 
to  levy  the  execution  on  Deary  alone,  in 
consequence  of  the  manner  in  which  he 
had  procured  the  execution,  the  prison- 
bounds  bond  was  never  delivered  to  him, 
nor  did  he  arrest  Deary.  But,  not  to  be 
wholly  disappointed  in  securing  the  profit 
which  he  expected  from  levying  the  exe- 
cution, he  induced  Deary  to  believe  that 
he  had  rendered  him  an  essential  service, 
in  the  management  of  this  execution;  in 
consideration  whereof,  Deary  executed  to 
him  his  bond  for  $50.  a  sum  nearly  equiva- 
lent to  what  he  would  have  received,  if  he 
had  actually  levied  the  execution,  and  the 
money  had  been  paid  to  the  plaintiff;  and, 
upon  this  bond,  he  instituted  a  suit  against 
Deary. 

The  attorney  of  Norris,  having  reclaimed 
the  execution  from  the  hands  of  Hoffman, 
sent  it  to  Ragan  to  be  executed;  who, 
thereupon,  executed  himself  a  forthcoming 
bond,  which  has  also  the  names  of  Brown 
and  Bird  to  it.  But,  how  Brown's  name 
came  to  be  signed  to  this  bond,  does  not 
appear;  he  seems  to  have  been,  at  the  date 
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of  this  bond,  in  Kentucky.  This  bond  was 
presented  by  Hicks,  (who,  as  aforesaid, 
was  probably  a  sub-deputy  Sheriff  in  the 
employment  of  Ragan,)  to  John  Ragan, 
the  brother  of  the  deputy  Sheriff,  who  also 
executed  it.  This  bond  bears  date  the  23d 
of  November,  1819,  and  the  appointed  day 
of  sale  was  the  31st  of  December,  1819. 
The  execution  and  bond  were  returned  by 
James  M.  Bush,  another  deputy  Sheriff  of 
Rockingham.  But,  whether  the  execution 
was  put  into  his  hands  before  or  after  the 
return-day,  does  not  appear.  It  i$  proba- 
ble, that  he  had  no  agency  in  levying  or 
managing  the  execution,  further  than  to 
endorse  the  return,  at  the  request  of  Ra- 
gan; and  that,  in  fact,  the  execution  was 
never  executed.  Upon  this  bond,  execu- 
tion was  awarded  on  the  22d  day  of  May, 
1820,  and  issued  on  the  30th  of  May,  1820, 
and  sent  by  the  plaintiff's  attorney  to  the 
said  James  M.  Bush  to  be  levied,  with  di- 
rections to  levy  on  the  property  of  the  Ra- 

gans,    and    not    on    Brown's   for   the 
326       present;  the  attorney  having,  *about 

that  time  for  the  first  tinte,  heard 
it  intimated  that  Ragan  had,  as  deputy 
Sheriff,  given  his  receipt  for  the  amount 
of  the  execution  to  Brown,  on  or  before 
the  day  appointed  for  the  sale  of  the  prop- 
erty by  the  forthcoming  bond.  This  exe- 
cution was  levied  according  to  the  attor- 
ney's instructions.  Early  in  July,  the 
attorney  ascertained  the  existence  of  the 
receipt  from  Ragan  to  Brown.  This  bears 
date  December  31st,  1819,  but  obviously 
was  given  at  a  later  period;  for,  it  ex- 
pressly states,  that  the  forthcoming  bond 
was  not  present; — states  the  amount  of 
the  debt  conjecturally  and  erroneously; 
and  even  mistakes  the  name  of  the  cred- 
itor. The  attorney  having  received  this 
information,  and  read  the  receipt,  called 
upon  Ragan  for  the  money,  who  said,  that 
he  had  not  the  money — promised  to  pay 
$2,000  on  the  first  of  October — and  begged 
indulgence;  which  the  attorney  refused  to 
give,  and  told  him  to  get  the  execution 
from  Grouse,  (a  deputy  Sheriff  who  had 
received  the  execution  from  Bush,)  and  by 
a  proper  return  thereof,  shew  a  disposition 
to  do  what  he  was  in  duty  bound  to  do. 
The  attorney,  meeting  with  Grouse,  and 
not  knowing  that  the  execution  was  levied, 
authorised  him  to  deliver  the  execution  to 
Ragan.  This  is  the  statement  of  the  attor- 
ney; but,  Grouse  testifies,  that  the  attorney 
knew  that  the  execution  was  levied,  and 
positively  directed  him  to  deliver  the  exe- 
cution to  Ragan,  which  he  did  in  the  pres- 
ence of  the  attorney.  The  proposition  of 
Ragan,  as  to  indulgence,  does  not  seem 
to  have  been  positively  rejected  by  the  at- 
torney, Allen;  but,  he  refused  to  give  any 
indulgence,  without  the  assent  of  his  cli- 
ent. On  the  20th  of  July,  1820,  he  saw 
Norris,  and  with  his  assent,  wrote  to  Ra- 
gan to  this  effect:  that  Norris  was  willing 
to  assent  to  Ragan's  proposal,  "which  is, 
that  you  take  the  execution  from  Grouse, 
and  return  thereon,  money  made  and  ready 
to  render,  in  your  official  character  of 
Sheriff:  that  you  are  to  pay  $2,000,  or  the 
half  of  the  whole  amount,  on  the  1st  of 
October  next,  or   sooner,  if  received;   and 


for  the  balance,  to  be  indulged 
327  *until  the  1st  of  July,  1821,  if  not 
paid  before;  so  that,  should  there  be 
any  necessity  for  noticing  the  high  Sheriff, 
in  order  to  prevent  you  or  his  securities 
from  taking  any  advantage  of  our  indul- 
gence, at  the  October  or  May  term;  yet, 
in  no  event  is  an  execution  to  issue  on  the 
judgment  on  the  notice,  until  after  the  1st 
of  June,  1821."  "The  circumstance  of  the 
notice,  should  it  be  deemed  necessar>%  is 
only  to  be  viewed  as  a  step  of  precaution, 
and  not  as  a  trap;  for,  if  plighted  words 
can  bind,  no  execution  shall  issue  ere  the 
1st  of  June,  1821."  "Get  the  execution 
from  Grouse,  and  make  the  return."  Ra- 
gan accordingly  made  the  return;  and  on 
the  24th  of  May,  1821,  a  judgment  was  ren- 
dered on  that  return  against  Ragan  and  his 
sureties. 

It  is  not  necessary  to  advert,  particu- 
larly, to  the  circumstances  under  which 
this  judgment  wa«  rendered,  since,  if  the 
facts  of  the  case  would  have  enabled  the 
sureties  ^o  defend  themselves  at  law,  they 
are,  notwithstanding  they  made  no  defence 
at  law,  clearly  entitled  to  relief  in  equity, 
because  they  were  not  informed  of  the 
facts  of  the  case  in  time  to  make  their  de- 
fence at  law. 

Upon  this  case,  the  Gourt  of  Chancery 
over-ruled  a  motion  to  dissolve  an  injunc- 
tion which  had  been  awarded  upon  the  ex- 
hibition of  the  bill,  upon  the  ground  that 
Ragan  -was  not  liable  as  deputy  Sheriff,  to 
the  payment  of  the  amount  of  the  execu- 
tion to  the  plaintiff,  he  having  made  no 
money  by  virtue  of  the  execution,  which 
he  returned  "money  made  and  ready  to 
render,"  or  of  any  other  execution  in  the 
case;  and  that  the  return  was  false,  and 
could  not  bind  the  sureties,  it  being  made 
in  consequence  of  a  fraudulent  combina- 
tion between  Ragan  and  the  attorney  for 
the  plaintiff,  to  charge  the  sureties  of  Ra- 
gan with  the  debt.  And,  it  is  urged  by 
the  counsel  of  the  appellees,  that  even  if 
the  return  were  true,  the  stipulation,  on  the 
part  of  the  plaintiff,  to  give  Ragan  time 
for  the  payment  of  the  money,  would,  in 

equity,  discharge  the  sureties. 
328  *I   throw  out  of  the  case,  all  the 

matter  which  is  doubtful,  and  con- 
sider it  as  if  Hicks  was  not  a  sub-deputy 
in  the  employment  of  Ragan;  which  will 
render  it  unnecessary  to  enquire,  whether 
Ragan  and  his  sureties  were  responsible 
for  Hicks's  acts,  and  whether  they  would 
not  be  responsible  for  the  debt,  in  conse- 
quence of  his  taking  a  faulty  forthcoming^ 
bond,  and  how  such  liability  might  be  ef- 
fected by  the  subsequent  transactions;  and, 
as  if  the  attorney  for  Norris  had  known 
that  the  last  execution  was  levied  on  the 
property  of  the  two  Ragans,  and  had,  not- 
withstanding, insisted  on  Grouse's  surren- 
dering the  execution  to  Ragan;  and,  as  if 
the  execution,  upon  which  the  last  forth- 
coming bond  was  taken,  had  been  levied 
by  Bush,  the  forthcoming  bond  taken  by 
him,  and  the  bond  and  execution  remained 
in  his  hands  from  the  date  of  the  forth- 
coming bond,  until  they  were  returned; 
and,  that  the  receipt  dated  December  31. 
1819,  was  executed,  after  the  return-day  of 
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the  execution,  to  wit:  the  31st  day  of  Jan- 
uary, 1821. 

In  this  view  of  the  case,  it  is  clear,  that 
no  money  was  made  by  Ragan,  in  his  office 
of  Sheriff,  upon  the  first  execution,  which 
was  quashed,  or  upon  the  second,  upon 
which  the  forthcoming  bond  was  given 
and  forfeited,  if  the  receipt,  bearing  date 
the  31st  of  December,  1819,  was  really  exe- 
cuted by  him  after  the  return-day  of  the 
execution.  For,  the  receipt  of  the  consid- 
eration for  w^hich  he  stipulated  to  pay  Nor- 
ris's  debt,  imposed  no  obligation  on  him, 
in  his  official  character,  but  only  individ- 
ually; and,  in  case  of  his  failure  to  perform 
his  contract,  he  was  individually  bound; 
and  his  sureties,  for  the  due  execution  ot 
his  office  of  Sheriff,  could  not,  in  that  case, 
be  responsible  either  to  Brown,  or  the 
plaintiff,  until  Ragan  did  some  official  act 
to  bind  himself,  in  respect  to  the  funds 
placed  in  his  hands  by  Brown,  to  account 
for  them  as  Sheriff.  He  could  not  be 
bound  as  such,  nor  could  his  sureties,  at 
the  time  he  executed  the  receipt;  there 
being   no    execution   in   the    hands   of   any 

Sheriff  of  Rockingham,  which  gave 
329      *authority    to    any    such    to    receive 

the  money,  he  could  do  no  act  which 
could  bind  him  officially,  unless  to  return 
the  execution,  "ready  to  satisfy."  The  ef- 
hereafter. 

It  is  true,  that  a  false  return,  produced 
by  a  fraudulent  combination  between  the 
plaintiff  and  the  deputy  Sheriff,  ought  not 
to  charge  the  high  Sheriff,  or  the  sureties 
of  the  deputy.  But,  if  a  deputy  Sheriff 
should,  without  fraud  on  the  part  of  the 
plaintiff,  but  with  fraudulent  views  of  his 
own,  make  a  return  which  would  preclude 
the  plaintiff  from  taking  out  another  exe- 
cution, he  would  violate  the  condition  of 
his  bond,  which  provides,  that  "he  shall, 
in  all  things,  truly  and  faithfully  execute 
and  perform  the  said  office  of  Sheriff,"  and 
his  sureties  w^ould  be  responsible.  One  of 
the  duties  of  his  office  is,  to  make  true  re- 
turns; and  if,  in  such  case,  the  sureties 
were  not  responsible,  then  the  plaintiff 
might  lose  his  debt,  by  the  default  of  the 
Sheriff,  w-ithout  remedy.  It  is,  therefore, 
I  presume,  that  the  act  of  Assembly  has 
made  the  Sheriff  and  his  sureties  liable, 
not  because  of  the  fact  of  his  having  made 
the  money  upon  an  execution,  but  because 
of  his  return  that  he  has  made  it.  Upon 
'^uch  a  return,  the  high  Sheriff  would  be 
bound  to  the  creditor;  for,  it  would  be,  in 
effect,  his  own  return,  by  his  deputy,  which 
he  could  not  controvert.  He  could  not  al- 
*  ledge  the  falsehood  of  the  return,  or  the 
fraud  of  his  deputy,  in  his  defence,  since 
that  very  fraud  and  falsehood  had  the  ef- 
fect of  barring  the  remedv  of  the  creditor 
against  his  original  debtor.  And  if  the 
high  Sheriff  be  liable  for  any  default  of 
his  deputy,  the  sureties  are  bound  by  the 
terms  of  their  obligation  to  indemnify 
him.  If,  therefore,  Ragan  had  made  the 
return  in  question,  without  the  knowledge 
or  concurrence  of  the  plaintiff  or  his  at- 
torney (or,  with  their  concurrence,  and  at 
their  instance,  if  they  believed  it  to  be 
true,  and  were  chargeable  with  no  fraud,) 
for  some   fraudulent   purpose   of   his   own, 


even  if  it  were  confessedly  false;  it  would 
have    prevented    the    plaintiff     from 

330  taking  out   any  other  execution  ♦on 
his  judgment;  and  his  sureties  would 

have  been  bound  for  the  debt  to  the  high 
Sheriff,  if  the  plaintiff  thought  proper  to 
resort  to  him,  or  otherwise,  by  force  of 
the  provisions  of  the  act  of  Assembly,  to 
the  plaintiff^  unless,  indeed,  it  could  be 
said,  that  Ragan  was  incompetent  to  do 
any  official  act,  in  relation  to  an  execution 
to  which  he  was.  a  party  defendant;  and 
that,  therefore,  such  a  return  by  him  was 
merely  void,  and  might  and  ought,  for  that 
cause,  to  have  been  quashed,  so  as  to  ena- 
ble the  plaintiff  to  take  out  another 
execution.  I  do  not  perceive  any  such  in- 
competency. If  the  execution  had  come  to 
the  hands  of  the  high  Sheriff,  nothing  would 
have  forbidden  him  to  deliver  it  to  Ragan, 
to  be  executed.  There  were  other  parties, 
out  of  whom  the  money  might  have  been 
made,  and  ought  to  have  been  made,  in 
justice,  if  Ragan  had  been,  in  fact,  only  a 
surety.  At  all  events,  the  plaintiff  could 
not  complain  that  the  high  Sheriff,  by  his 
deputy,  upon  such  an  execution,  had  re- 
turned that  the  money  was  made.  There 
would  be  no  impropriety  in  the  plaintiff's 
delivering  the  execution  to  Ragan  in  the 
first  instance;  and,  I  have  no  doubt  that 
this  is  the  daily  practice  throughout  the 
country.  I  can  see  no  difference,  as  to 
the  question  of  Ragan^s  competency  to  act 
officially  in  relation  to  the  execution, 
whether  it  was  delivered  to  him  by  the 
plaintiff,  or  by  the  high  Sheriff.  Whatever 
act  he  did  in  relation  to  the  execution,  was, 
in  point  of  law,  the  act  of  his  principal, 
and  not  his  act. 

Before  we  come  to  the  enquiry,  whether 
Norris  or  his  counsel  are  chargeable  with 
any  fraud  in  this  transaction,  it  is  proper 
to  ascertain  whether,  in  fact,  the  return  in 
question  was  true,  or  false  and  fraudulent. 

As  soon  as  Brown  put  funds  in  Ragan's 
hands,  in  consideration  of  which  Ragan 
promised  to  discharge  Norris's  judgment, 
he  became  individually  Brown's  debtor  for 
that  sum;  and  neither  this,  nor  his  subse- 
quent failure  to  perform  his  contract,  could 
have  affected  his  sureties.  But,  as  soon  as 
he    elected,    acting    in    his    office    of 

331  Sheriff,  to  apply  *his  individual  debt 
to  Brown,  in  satisfaction  of  the  exe- 
cution in  his  hands,  he  performed  his  con- 
tract with  Brown,  and  thenceforth  was  a 
debtor,  as  Sheriff,  to  Norris.  If  a  Sheriff 
were  to  purchase  property  of  a  person 
against  whom  he  had  a  fi.  fa.  in  his  hands, 
to  the  amount  of  the  execution,  and  agree 
to  apply  it  in  satisfaction  of  the  execution, 
and  did  so,  by  returning  the  fact;  or  were 
to  accept  an  order  on  a  merchant,  payable 
after  the  return-day,  not  having  levied  the 
execution,  and  to  return  "ready  to  render," 
or  to  accept  any  thing  else  in  satisfaction, 
and  made  a  like  return;  although,  in  these 
cases,  he  would  not  literally  have  "made 
money"  on  the  execution,  yet  he  would,  in 
the  language  of  the  statute,  have  "levied 
the  debt."  and  he  and  his  sureties  would  be 
responsible;  and  if  so,  then  the  Sheriff,  be- 
ing indebted  to  the  defendant  on  any 
account,  might  take  his  own  debt  in  satis- 
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faction  of  the  execution,  return  the  fact, 
and  bind  himself  officially,  and,  conse- 
quently, his  sureties.  The  return  was  then 
true.  The  moment  he  assented  to ,  apply 
his  debt  to  Brown,  (having  the  execution 
in  his  hands  as  Sheriff,)  in  satisfaction  of 
the  execution,  he  **levied  the  debt,"  and  his 
return  is  conclusive  proof  of  his  assent. 
Nor  does  it  appear  to  me,  that  this  return 
was  fraudulent.  He  had  actually  received 
funds  to  the  full  amount  of  the  debt,  which 
he  was  bound  in  conscience  to  apply  to  its 
discharge.  The  sureties  could  be  no  more 
affected  by  this  return,  *han  if  he  had  re- 
ceived those  funds  wliilst  the  execution 
was  in  full  force  and  in  his  hands,  and  ap- 
plied them  as  he  did,  to  his  own  use;  and 
no  more  than  if  Brown  had  deposited  the 
full  amount  in  money  in  his  hands,  before 
the  execution  issued,  and  after  execution 
issued,  he  had,  by  Brown's  order,  applied 
the  money  to  the  satisfaction  of  the  exe- 
cution, and  afterwards  applied  it  to  his 
own  use.  His  fraud  consisted,  as  against 
Nthe  plaintiff,  in  entering  into  the  original 
arrangement  with  Brown,  with  intent  to 
appropriate    the    funds    to    his    own    use; 

and  as  against  the  plaintiff  and 
332       *his      sureties,     in     misapplying    the 

funds,  and  not  in  making  the  return. 
But,  if  the  return  were  false  and  fraudu- 
lent on  the  part  of  Ragan,  was  Norris  or 
his  counsel  privy  to  the  falsehood,  or  did 
they  participate  in  the  fraud?  Norris  knew 
nothing  of  the  transaction  but  from  the 
information  of  his  attorney,  who  assured 
him  that  the  Sheriff  and  his  sureties  were 
already  answerable  for  the  debt;  and  in 
giving  this  assurance,  the  attorney  acted 
concientiously.  He  had  delivered  the  ex- 
ecution of  the  2d  of  November  to  Ragan. 
He  had  seen  Ragan's  receipt  for  the 
amount  of  the  execution,  dated  on  the  day 
the  forthcoming  bond  would  have  been  for- 
feited, if  the  money  had  not  been  paid,  or 
the  property  produced.  He  might  well 
have  supposed,  that  the  money,  or  sorne 
equivalent,  was  then  duly  paid,  to  a  Sheriff 
authorised  to  receive  it,  although  the  exe- 
cution was  returned,  and  the  forthcoming 
bond  purports  to  have  been  taken,  by  Bush. 
For,  that  might  well  have  been  done,  and 
the  execution  been  in  the  hands  of  Ragan, 
until  the  return-day;  and,  although  the  re- 
ceipt states,  that  the  forthcoming  bond  was 
not  present  when  the  receipt  was  given; 
yet,  that  might  have  happened,  and  the 
bond  and  execution  might  have  been  at 
Ragan's  house,  or  in  the  hands  of  his  sub- 
deputy.  This  impression  on  Allen's  mind, 
was  forfeited  by  Ryan's  admission,  that  he 
had  received  the  money  officially,  and  was 
bound  for  it  as  Sheriff.  If  all  this  were 
false,  it  was  the  falsehood  of  Ragan;  and 
if  a  deputy  Sheriff,  by  false  representa- 
tions, induces  a  plaintiff  to  consent  to  a 
false  return,  which,  if  made  without  this 
concurrence  of  the  latter,  would  bind  the 
sureties  of  the  former,  the  sureties  cannot 
avail  themselves  of  such  assent,  to  dis- 
charge themselves  from  liability.  H  the 
fact  had  been  as  Ragan  induced  Allen  to 
believe  it  was,  and  Ragan  had  duly  re- 
ceived the  money  when  authorised  to  do 
so,  as  Sheriff,  Ragan's  sureties  would  have 


been  bound,  and,  that  even  if  the  re- 

333  turn    on    the    subsequent    *execution 
had    been    false,    because    no    money 

•was  made  on  that  execution.  For,  a  Court 
of  Equity  would  not  restrain  an  execution 
on  the  judgment  founded  on  that  return; 
since  the  sureties,  being  bound  otherwise 
than  by  that  return,  must  have  done  equity 
before  they  could  ask  it.  It  is,  therefore, 
that  a  Court  of  Equity  permits  even  a 
judgment  obtained  by  fraud,  to  stand,  as 
a  security  for  any  sum  justly  due.  The 
time  given  to  Ragan,  on  condition  that  he 
would  make  the  return,  does  not  indicate 
that  the  plaintiff  or  his  counsel  were  con- 
scious of  doing  any  wrong  to  the  sureties. 
They  believed,  and  were  induced  to  think 
so  by  Ragan,  that  they  were  already  bound. 
But,  without  the  return,  that  liability,  if  it 
existed,  could  only  be  enforced  by  a  tedi- 
ous action;  whereas,  the  return  being  made, 
a  summary  remedy  might  be  had.  It  was 
for  the  sake  of  having  this  summary  rem- 
edy, and  not  for  that  of  charging  the  sure- 
ties otherwise  than  they  were  already 
chargeable,  that  this  indulgence  was  given 
to  Ragan.  This  object  was  perfectly  fair 
and  honest;  for,  if  Ragan  had  received  the 
money  as  Sheriff,  he  was  bound,  in  law 
and  justice,  to  make  the  return,  and  to 
give  the  summary  remedy.  The  plaintiff 
only  sought,  what  he  believed  that,  by 
law  and  equity  he  was  justly  entitled  to. 

I,  therefore,  consider  the  return  to  be 
neither  false  nor  fraudulent;  that  if  it 
were  both,  it  would  bind  the  sureties,  un- 
less the  plaintiff  or  his  attorney  were  privy 
to  the  falsehood,  or  participated  in  the 
fraud;  that  if  the  return  was  false  and 
fraudulent,  they  were  not  privy  to  the  one, 
nor  participated  in  the  other;  and,  that  the 
injunction  should  be  dissolved,  unless  the 
time  given  to  the  deputy  Sheriff,  for 
the  payment  of  the  monvty,  absolved  his 
sureties. 

The  long  settled  rule  of  Courts  of 
Equity,  and  which  has  been  adopted  to  its 
full  extent  in  the  Courts  of  Law,  in  Eng- 
land, is,  that  if  a  creditor,  by  agreement  or 
any  other  act,  precludes  himself  at  law 
from  proceeding  against  the  principal 
after  the  debt  is  due,  for  a  moment; 

334  or,  if  the  agreement  be  such  as  would 
induce  a  Court  of  Equity  to  prohibit 

the  creditor's  proceeding  at  law;  the  surety 
is  discharged,  because  the  creditor  thereby 
inflicts  an  injury  on  the  surety,  and  'de- 
prives him  of  the  means  of  relieving  him- 
self, either  by  paying  the  debt  and 
immediately  proceeding  against  his  princi- 
pal, (for,  in  that  case,  he  would  be  sub- 
stituted in  equity  to  the  rights  of  the 
creditor;  and,  if  the  creditor  had  deprived 
himself  by  any  act  or  agreement,  of  the 
right  of  proceeding  immediately  against 
the  principal,  this  right  of  the  surety  would 
be  impaired  or  frustrated;)  or,  by  filing 
his  bill  quia  timet,  to  compel  the  debtor  to 
pay  to  the  creditor,  for  the  exoneration  of 
the  surety;  in  which  case,  if  the  creditor 
could  not  himself,  in  consequence  of  his 
own  act  or  agreement,  compel  the  princi- 
pal to  pay,  neither  t:ould  the  surety,  who, 
in  such  case,  asserts  the  rights  of  the  cred- 
itor for  his  own  safety.     And,  in  this  case 


<v 


322 


2  RAND. 


NOKRIS  V,  CrUMMBY  and  OTHERS. 


386-387 


also,  the  rights  of  the  surety  would  be  im- 
paired by  the  act  of  the  creditor.  But,  if 
the  act  or  agreement  of  the  creditor  is 
such,  that  he  might,  notwithstanding,  pro- 
ceed immediately  against  the  principal,  if 
required  in  writing  by  the  surety,  as  the 
act  of  Assembly  authorises;  or  might,  upon 
the  payment  of  the  debt  by  the  surety,  sub- 
stituic  him  to  the  right  ot  proceeding  im- 
mediately against  the  principal;  or  the 
surety  might,  notwithstanding  such  act  or 
agreement,  proceed  without  impediment 
or  delay,  by  his  bill  quia  timet;  then  no  in- 
jury has  been  done  to  the  'suretv  by  the 
creditor,  and  there  is  no  possible  reason 
for  absolving  him.  As  judgment  with  a 
stay  of  execution  entered  of  record,  pre- 
vents the  plaintiff  at  law  from  proceeding 
immediately,  and  absolves  the  surety,  and 
an  agreement  to  give  time  founded  on  val- 
uable consideration,  such  as  giving  a  new 
security,  would  be  obligatory,  and  would 
be  enforced  in  equity;  such  an  agreement 
would  also  discharge  the  surety.  But,  an 
a{?reement  without  consideration,  to  give 
time  to  the  principal,  would  be  a  nude  pact, 
and  could  not  be  enforced  at  law  or  in 
equity,  and  the  creditor  could  proceed  im- 
mediately against  the  debtor,  not- 
335  withstanding  *such  agreement,  and 
in  that  case,  none  of  the  remedies  of 
the  surety  would  be  impaired,  and  conse- 
quently, he  would  not  be  discharged.  So, 
if  the  creditor  were  to  agree  to  give  time 
to  the  principal,  upon  valuable  considera- 
tion, and  at  the  same  time  it  were  agreed, 
that  he  might  proceed  immediately  against 
the  principal,  if  required  by  the  surety;  in 
that  case,  the  rights  and  remedies  of  the 
surety  would  not  be  impaired,  nor  would 
he^  be  absolved. 

That  the  true  ground  upon  which  sure- 
ties are  relieved  in  such  cases  is,  that  the 
creditor  has  impaired  the  remedies  of  the 
surety,  by  his  act  or  agreement,  appears 
decisively,  from  all  the  cases  in  England 
and  Virginia,  upon  that  subject;  notwith- 
standing the  loose  and  indefinite  expres- 
sions sometimes  used.  Indeed,  if  this  be 
not  the  true  criterion,  I  can  perceive  none, 
but  the  arbitrary  will  of  the  Court  in  de- 
ciding each  particular  case. 

Thus,  in  Nisbet  v.  Smith,  2  Bro.  C.  C. 
57*1,  the  surety  called  on  the  creditor  to 
sue  the  principal,  which  he  did,  and  took 
a  confession  of  judgment,  with  a  stay  of 
execution  for  three  years.  This  agreement 
was  endorsed  on  the  power  of  attorney  to 
confess  judgment.  The  original  contract 
was  merged  in  the  judgment;  so  that,  if 
the  surety  had  paid  the  debt  to  the  cred- 
itor, and  he  had  ceded  to  the  surety  his 
rights,  the  latter  could  not  have  proceeded 
against  the  principal,  until  after  three 
years;  and  so,  if  he  had  filed  his  bill  quia 
timet,  the  principal  could  not  have  been 
compelled  to  pay,  until  after  three  years. 
The  remedies,  therefore,  of  the  surety, 
were  deeply  impaired  by  this  act  of  the 
creditor. 

In  Rees  v.  Barrington,  2  Ves.  jun.  540, 
the  creditor  took  new  notes  of  the  prin- 
cipal, giving  further  time  for  payment  than 
that  stipulated  by  the  bond.  The  Chancel- 
lor said:  "The  surety  has  a  right,  the  day 
after  the  bond  is  due,  to  come  here,  and 


insist  upon  its  being  put  in  suit.  The  obli- 
gee had  suspended  that  till  the  time  con- 
tained in  the  notes  runs  out.  Therefore,  he 
has  disabled  himself  to  do  that  equity  to 
the  surety,  which  he  has  a  right  to  de- 
mand." 

336  *In    Samuel   v.    Howarth,   3    Meri- 
vale,    272,    there    was    a    contract    to 

guarantee  the  payment  for  goods  to  be 
purchased  by  another,  upon  the  usual 
credit.  A  note  was  given  by  the  principal 
for  the  payment  of  the  money,  at  the  ex- 
piration of  the  credit;  and,  when  due,  was 
given  up  by  the  creditor,  and  another 
takeil,  payable  at  a  further  day.  The  guar- 
antor was  held  to  be  discharged.  The 
Chancellor,  referring  to  the  general  rule,' 
gave  this  reason  for  it:  "that,  in  fact,  the 
surety  cannot  have  the  same  remedy 
against  the  principal,  that  he  would  have 
had  under  the  original  contract." 

Skip  V.  Huey,  &c.  3  Atk.  91,  does  not 
seem  to  come  under  this  rule;  for,  there 
the  principal  professedly  applied  to  the 
creditor,  to  give  up  the  bond,  and  take  new 
securities  for  the  debt,  for  the  purpose  of 
discharging  the  surety;  which  was  done. 
Some  of  the  new  securities  proving  of  no 
value,  the  Court  refused  to  subject  the 
surety,  the  creditor  being  plaintiff. 

In  Peel  v.  Tatlock,  1  Bos.  &  Pull.  422, 
the  whole  Court  concurred  in  refusing  re- 
lief to  the  surety;  and  Buller,  Justice,  said: 
"I  do  not  see  how  the  responsibility  of  the 
surety  could  be  given  up,  since  no  favor 
shewn  by  the  creditor  to  the  principal,  nor 
any  thing  done  between  them,  which  did 
not  create  an  injury  to  the  surety,  could 
discharge  the  latter." 

In  ex  parte  Gifford,  6  Ves.  809,  and 
Boultbee  v.  Stubbs,  18  Ves.  20,  it  is  ad- 
mitted by  the  Chancellor,  that  if  the  cred- 
itor giving  time,  reserves  his  remedies 
against  the  principal  or  sureties,  the  latter 
are  not  discharged  by  giving  time  to  the 
principal;  for,  in  the  latter  case,  it  is  equiv- 
alent to  an  agreement  that  the  creditor 
may  proceed  at  pleasure  against  the  sure- 
ties, and  thus  throw  them  on  the  principal, 
notwithstanding  the  conditional  indul- 
gence given  to  him. 

In  Moore  v.  Bowmaker,-6  Taunton,  379, 

in  an  action  of  replevin;  bond  and  security 

having  been  given  by  the  plaintiff,  for  the 

return     of    the     goods,     the     parties 

337  agreed  to  *an  order  of  reference,  and 
that   no   proceedings   should   be   had 

in  the  replevin  cause,  pending  the  refer- 
ence; relief  was  denied  to  the  surety  in  the 
replevin  bond;  and  Gibbs,  Chief  Justice, 
said,  "that  the  principles  upon  which 
Courts  of  Equity  had  relieved  sureties, 
were  adopted  in  the  Courts  of  Law,  and 
applied  to  the  case  of  bail.  For,  when  the 
plaintiff  has  given  time  to  the  principal, 
the  bail  are  put  in  a  new  situation:  for,  as 
the  plaintiff  could  not,  during  that  time, 
take  the  principal,  so  neither  can  the  bail, 
whose  right  grows  out  of  the  plaintiff's. 
But,  what  is  the  present  case?  Sureties  in 
replevin  cannot,  at  any  time,  take  the 
goods  of  the  plaintiff,  and  restore  them  to 
the  avowant." 

These  principles  have  been  recognized 
here  in  Croughton  v.  Duval,  3  Call,  69. 
The  surety  sought  relief,  upon  the  ground. 
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that  the  creditor  had  been  requested  by 
him  to  sue  the  principal,  which  he  had  re- 
fused to  do.  The  Court  denied  the  relief, 
whilst  they  recognized  the  authority  of 
Recs  V.  Barrington,  and  Nisbet  v.  Smith. 

In  Ward  v.  Johnson,  6  Munf.  6,  the  ma- 
jority of  the  Court  inclined  to  think  that 
the  surety  was  discharged  in  equity;  be- 
cause, the  act  of  the  creditor  "had  deprived 
him  of  his  remedy,  by  bill  quia  timet." 

In  Hill  V.  Bull,  Gilm.  Rep.  149,  the 
surety  was  relieved,  because  the  act  of 
the  creditor  had  suspended  the  resort  of 
the  surety  to  his  bill  quia  timet. 

In  Bennet  v.  Maule,  Gilm.  Rep.*  328, 
Judge  Roane  considered  the  surety  as  dis- 
charged, because  the  creditor  had  "opposed 
an  impediment  to  his  obtaining  relief,  by 
means  of  a  bill  quia  timet;"  and,  in  that 
case,  Judge  Coalter  said,  (in  which  Judge 
Cabell  concurred,)  the  only  principle  on 
which  a  surety  can  get  relief,  agreeable  to 
the  case  made  ih  the  bill,  is,  that  he  has 
been  deprived  of  his  bill  quia  timet,  by  a 
contract  between  the  creditor  and  princi- 
pal, by  which  the  creditor  has  tied  his 
hands;"  and,  considering  that  the  surety 
might,  in  that  case,  have   relieved   himself 

by  such  a  bill,  denied  relief. 
338  *In  examining  these  cases,  with  a 

view  to  ascertain  what  is  the  settled 
principle  upon  this  subject,  at  law,  and  in 
equity,  it  is  not  material  to  enquire, 
whether,  in  some  instances,  the  rule  may 
not  have  been  applied  to  cases,  to  which  it 
was  not  justly  applicable.  It  is  sufficient 
to  know,  that  the  sole  ground  of  relief  to 
sureties,  in  such  cases,  is  settled,  and 
avowed  to  be,  that  they  have  been  deprived, 
by  the  act  of  the  creditor,  of  a  legal  or 
equitable  remedy  for  relieving  themselves; 
or,  that  such  remedy  has  been  impaired  by 
his  act. 

Our  statute,  which  authorises  sureties  to 
call  upon  the  creditor  in  writing,  to  pro- 
ceed against  the  principal,  and  discharges 
the  surety  in  case  of  the  failure  of  the 
creditor  to  do  so,  excepts  the  cases  of 
sureties  to  bonds,  with  collateral  condi- 
tions, and  the  bonds  of  guardians,  execu- 
tors, administrators,  and  public  officers. 
It  may  be  said,  that  this  exception  does 
not  affect  the  common  law  remedies  of 
the  surety;  and  that,  in  the  cases  excepted 
by  the  statute,  a  surety  might  still  avail 
himself  of  his  bill  quia  timet.  This  may 
be  so;  yet,  it  may  be  seriously  questioned, 
whether  a  bill  quia  timet  would  lie  in 
some  cases.  If  it  would,  the  consequences 
would  be  very  extensive;  one,  for  instance, 
that  if  a  creditor  took  a  judgment,  with 
stay  of  execution,  against  an  executor,  his 
sureties  would  thereby  be  absolved;  unless 
the  remedies  provided  for  sureties  in  that 
case,  by  the  statute,  obviated  that  effect. 

It  might  also  be  a  serious  question  in 
this  case,  whether,  as  between  Ragan  and 
Norris,  a  Court  of  Equity  would  have  en- 
forced the  agreement  between  them,  if  the 
consequence  would  be  to  discharge  the 
sureties;  or,  even  without  regard  to  that 
consequence:  and  whether,  in  fact,  the 
remedy  of  Norris  was  delayed  or  sus- 
pended. And,  it  might  be  another  ques- 
tion,  whether    Norris    did    not   reserve    his 


remedies  unimpaired,  against  the  high 
Sheriff,  although  the  consequence  of  pur- 
suing that  remedy  might  be,  to  subject 
Ragan  to  be  proceeded  against  by  the  high 

Sheriff,  before  the  time  of  the  stipu- 
839       lated  indulgence  had  expired.    *It  is 

not  necessary  to  pursue  these  en- 
quiries; since,  I  think,  there  is  another 
view  oit  the  case  which  is  decisive. 

In   general,   the   high   Sheriff  alone,  and 
not   the   deputy,   is   responsible   to  persons 
injured  by  the  official  conduct  of  the  latter. 
The  deputy  gives  bond  and  security  to  the 
high    Sheriff,    for    the    performance   of  his 
duties,  and  for  indemnifying  his  principal. 
Upon   this  bond,  the  party  injured  by  the 
official   misconduct   of  the   deputy,  has  no 
remedy,  unless  expressly  given  by  statute; 
and    the    remedy    is    then   confined   to  the 
form  prescribed  by  the  statute.     A  remedy 
is  so  given  in  the  case  of  a  deputy  Sheriff, 
returning  that  he  has  levied  the  debt,  and 
in  no  other  case.     That  remedy  is  by  mo- 
tion, and  is  given  on  the  principle  of  sub- 
stitution to  the  rights  of  the  high  Sheriff, 
arising  out   of  the   deputy's   bond   to  him. 
But,  although  this  remedy  is  given,  it  does 
not  take  away  the  original  remedy  by  ac- 
tion   or    motion    against    the    high    Sheriff. 
The  party,  therefore,  retains  an  election  to 
proceed   against  the  one  or  the  other,  by 
motion.     This  is  the  construction  given  to 
the  act  of  Assembly  by  the  General  Court, 
in  Hogan  v.  Cottle,  &c.  (November,  1820.) 
and  by  this,  in  a  case  from  Culpeper,  not 
reported,  and  is  the  just  construction.    The 
words   of  the   statute   are,   "if  any  Sheriff, 
under  Sheriff,  or  other  officer,  shall  make 
return,   &c."     A  return  made  by  a  deputy 
is  the  return  of  his  principal,  the  Sheriff, 
and  is  made  in  his  name;  and  such  a  re- 
turn by  the  deputy,  subjects  his  principal 
to  the  provisions  of  this  statute.     The  34th 
section   of  the   act   of   1819,   provides  that, 
"when  any  deputy  sheriff  now  in  office,  or 
who  may  hereafter  come  into  office,  hath 
been,  or  shall  be,  found  in  arrears  for  any 
money,    tobacco,   or   other   thing   received, 
or   which    ought   to    be   received,   by   such 
deputy,    by    virtue    of    his    office,    and    for 
which   the   principal,    &c.    is    or    may    be 
chargeable,  and  shall   not  immediately  pay 
or  deliver  the  same  to  the  person,  &c.  en- 
and  before  the  motion  of  the  high  Sheriff, 
recover  a  judgment  against  the  deputy." 
titled  thereto,  the  Sheriff  may  obtain  such 
judgment,  on  motion,   against   the  deputy, 

and   his   securities,   as   the    principal, 
340       &c.  might,  by  motion,  *be  liable  to. 

on  account  of  such  arrears,  &c.,  and 
have  execution  for  the  same;  unless  the 
person  entitled  had  already  recovered 
against  the  deputy,  or  might  thereafter, 
I  have  not  used  the  precise  words,  but 
have  stated  the  substance  of  the  statute. 
For,  the  words  "may  be"  do  not  refer  to 
the  possibility  or  right  of  the  party  to  re- 
cover judgment  on  motion,  against  the 
deputy,  before  the  motion  of  the  high 
Sheriff,  but  to  an  actual  judgment  thereaf- 
ter obtained,  before  the  motion  of  the  high 
Sheriff.  In  the  case  of  a  deputy  Sheriff 
returning  on  an  execution  "money  made." 
and  not  coming  within  the  exception  above 
stated,  nothing  could  excuse  him  upon  the 
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motion  of  the  high  Sheriff,  but  the  imme- 
diate payment  of  the  money  to  the  party 
entitled.  It  would  be  in  vain  for  him  to 
say,  either  that  he  had  not  made  the  money, 
for  his  official  return  would  preclude  such 
an  allegation,  or  that  the  plaintiff  had 
a.fi^reed  to  give  time  for  the  payment  of  the 
money.  He  would  be  answered,  that  the 
plaintiff  could  not  deprive  the  high  Sheriff, 
by  any  act  or  agreement  of  his,  of  his  legal 
right  to  call  for,  and  enforce  the  payment 
to  him  of  all  money  made  by  his  deputies 
in  their  official  character;  that,  he  being 
bound  ultimately  to  pay,  if  the  deputy  did 
not,  had  an  immediate  right  to  secure  him- 
self, by  taking  the  fund  into  his  own 
hands,  and  either  pay  it  immediately,  or 
claim  the  stipulated  indulgence,  at  his 
pleasure:  and  that,  in  effect,  the  agreement 
to  give  time  was  an  agreement  to  give 
time  to  the  high  Sheriff. 

If.  then,  the  agreement  in  question  were 
such  as  would,  in  an  ordinary  case  ot 
principal  and  surety,  discharge  the  latter, 
yet.  in  this  case,  it  would  not,  since  it  did 
nr»i  defeat  or  impair  any  remedy  to  which 
the  sureties  might  have  resorted  for  their 
relief.  If  the  sureties  had,  immediately  af- 
ter the  return,  filed  their  bill  quia  timet 
ajjainst  Ragan  and  Norris,  Norris  could 
not  have  been  compelled  to  proceed  against 
Ragan:  for,  the  law  had  given  him 
341  an  *election  to  proceed,  at  his  pleas- 
ure, against  the  high  Sheriff  or  his 
deputy;  and  this  election  could  not  be  taken 
from  him,  at  the  instance  of  the  sureties  ; 
nor  could  he  have  been  compelled  to  pro- 
ceed against  the  high  Sheriff,  unless  such 
a  proceeding  had  been  necessary  for,  or 
in  some  degree  contributed  to  the  safety  or 
indemnification  of  the  sureties.  It  was 
not  necessary,  nor  could  it  have  contrib- 
uted to  that  end  ;  for,  the  high  Sheriff 
could  have  proceeded  against  Ragan,  as 
well  before  as  after  he  was  proceeded 
against  by  Norris.  And,  if  the  sureties 
could  have  called  upon  the  high  Sheriff 
by  bill  of  quia  timet,  to  proceed  against 
Ragfan  after  judgment  against  the  high 
Sheriff,  they  could  do  so  as  effectually  be- 
fore such  judgment.  So  that  it  was  of  no 
consequence  to  them,  whether  Norris  pro- 
ceeded against  the  high  Sheriff  or  not. 
Notwithstanding  this  -agreement,  thev 
mi^ht  have  had  as  effectual  relief  by  a  bill 
quia  timet  against  the  high  Sheriff  and 
Ragan,  as  if  the  agreement  had  not  been 
made;  and,  if  they  had  chosen  to  pay  the 
money  to  the  plaintiff  or  the  high  Sheriff, 
upon  the  return,  they  could,  by  substitution 
to  the  rights  of  the  high  Sheriff,  have  been 
as  effectually  relieved  against  Ragan.  as  if 
the  agreement  had  not  been  made.  For,  as 
he  could  not  avail  himself  of  the  stipulated 
indulgence,  as  against  the  high  Sheriff, 
neither  could  he  against  his  sureties,  assert- 
inj?  the  rights  of  the  high  Sheriff,  and  sub- 
stituted to  them. 

One  other  enquiry  remains.  It  is  in- 
sisted, that  the  plaintiff,  by  releasing  the 
property  of  John  and  Daniel  Ragan,  taken 
in  execution,  did  an  injury  to  the  sureties 
of  the  latter,  by  surrendering  one  of  the 
securities  which  the  plaintiff  held  for  his 
debt;  and  that,  upon  the  principal  that  the 


release  by  a  creditor  of  any  other  security 
which  operated  for  the  benefit  of  the  sure- 
ties, they  are  thereby  put  in  a  worse  con- 
ditifjn,  and  are  therefore  discharged. 
The  sureties  had  not,  before  the  release  of 
this  property,  any  interest  in  the  question, 
whether  the  property  should  be  released 
or  not.  1  hey  were  not,  according 
:'.42  to  their  *()wn  allegations,  then  re- 
sponsible as  sureties  for  Norns's 
debt.  If  they  had,  after  the  execution  was 
levied  and  before  the  property  was  re- 
leased, filed  their  bill  quia  timet  to  enforce 
the  sale  for  their  indemnity,  they  couM 
not  have  succeeded,  because  they  were  not 
then  in  any  way  liable  for  the  debt.  It 
(vas  by  the  act  of  Ragan,  subsequent  to 
the  release  of  the  property,  or  cotempora* 
neous  with  it,  electing,  (by  making  the 
return  which  he  did,)  olTicially  to  hold  his 
debt  to  Brown  as  a  satisfaction  of  the  exe- 
cution, that  their  liability  arose.  They 
have  no  more  interest  in  that  transaction, 
than  they  had  in  the  question,  whether 
Daily  was  arrested  under  the  execution 
and  discharged  by  the  plaintiff.  This,  in- 
deed, might,  if  it  had  occurred,  have  barred 
the  plaintiff  from  taking  out  another  exe- 
cution, or  acting  further  upon  that.  But, 
this  could  not  be  set  up  against  him,  by 
any  other  than  those  against  whom  the 
judgment  was  originally  rendered.  If 
they  chose  to  waive  this,  or  failed  to 
avail  themselves  of  it,  and  a  Sheriff  after- 
wards made  the  money  on  execution,  his 
sureties  could  not  defend  themselves  upon 
the  plea,  that  if  the  party  had  not  dis- 
charged the  defendant,  arrested  on  the  ca. 
sa.,  he  might  thus  have  gotten  satisfaction 
of  his  debt,  and  no  responsibility  could, 
in  that  case,  have  fallen  upon  them.  When 
a  Sheriff  declares  and  returns  that  he  has 
made  the  money,  whether  that  be  true  or 
false,  it  can  be  no  default  in  the  creditor, 
as  it  relates  to  the  sureties  of  the  Sheriff, 
to  discharge  his  original  debtors. 

Upon   the  whole,   I   think  the  order  refus- 
ing  to    dissolve    the    injunction    should    be 
reversed,  and  the   injunction  dissolved. 
JUDGE  COALTKR. 

The  contract  which  was  entered  into  be- 
tween Daniel  Ragan,  the  deputy  Sheriff, 
and  Brown,  was  one  which  I  think  ought 
to  meet  with  the  disapprobation  of  every 
Court;  especially  as  it  provided  for 
34.'t  a  course  of  proceedings  *on  an  exe- 
cution which  might  eventually  come 
to  the  hands  of  the  deputy  or  his  principal, 
or  some  other  deputy  Sheriff  of  the  county, 
which,  if  not  in  strictness  of  law  contrary 
to  the  truth  of  the  case,  at  least  held  out 
great  temptations  to  the  substantial  viola- 
tion of  his  oath,  and  the  duties  of  his  office. 
The  fact,  that  whenever  the  execution  came 
to  his  hands,  he  would  be  interested  in 
some  slip  being  made,  which  would  retard 
the  recovery  of  this  debt;  that  such  slip 
was  made,  probably  by  his  sub-deputy; 
and  all  the  other  circumstances  of  this 
case,  make  an  ample  commentary  on  this 
text. 

Had  he  stipulated  with  Brown,  that  in 
case  the  execution  should  come  to  the 
county  of  Rockingham,  and  be  placed  in 
his  hands,  that  he  would  return  it  "satis- 
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fied;"  and  when  it  did  come  to  his  hands, 
he  had  refused  to  make  such  return,  when 
the  money  really  was  in  his  hands,  paid 
to  him  in  discharge  of  the  execution,  though, 
not  paid  after  it  came  to  his  hands;  and, 
if  he  could  have  found  no  property  of 
Brown  or  Bird  to  levy  it  on,  his  conscience 
must  have  been  asleep  indeed,  could  he 
have  made  any  other  return  on  it  than 
"satisfied."  Suppose,  in  such  case,  the 
creditor  had  known  that  Brown,  being 
about  to  leave  the  country,  had  thus  pro- 
vided for  the  indemnity  of  his  sureties,  Bird 
and  Deary,  by  an  actual  payment  of  the 
debt  to  the  Sheriff  making  this  return; 
could  he  not  have  denied  its  truth,  and 
would  not  the  Court  either  have  compelled 
the  Sheriff  to  amend  his  return,  or  have 
given  a  judgment  against  him,  in  the  same 
way  as  if  he  had  received  the  money,  after 
the  execution  had  come  to  his  hands,  and 
returned  *'no  property  found?"  Suppose 
he  had  returned  the  truth  of  the  case,  that 
he  had  received  the  money  before  the  exe- 
cution came  to  his  hands,  under  a  promise, 
that  if  it  did,  he  would  return  it  "satisfied," 
and  then  had  the  money  in  his  hands,  but 
elected  to  violate  his  agreement  and  leave 
the  parties  to  their  remedies  against  him 
as   an   individual,   inasmuch   as   he   did  not 

wish  to  make  either  his  principal  or 
344      his  sureties    liable;    I    am    *strongly 

inclined  to  think,  that  such  return 
would  not  avail  him  or  them.  Suppose 
Brown,  about  to  leave  the  country,  and 
not  having  time  to  see  the  creditor  or  his 
attorney,  had  so  placed  the  money  in  the 
hands  of  the  principal  Sheriff,  and  he  had 
returned  the  truth  of  the  case,  and  that  no 
property  could  be  found,  whereof  to  make 
the  debt,  would  such  return  protect  his 
sureties  or  him,  from  a  summary  judgment? 
I  strongly  incline  to  think  not.  Certainly 
if,  in  either  case,  the  execution  had  been 
returned  "satisfied,"  it  appears  to  me,  that 
the  sureties  could  not  alledge,  in  a  Court 
of  Equity,  that  because  the  money  was 
paid  before  the  execution  came  to  hand, 
they  were  not  responsible.  I  think  so,  not 
onlj'  because  the  execution  was  in  fact  sat- 
isfied, but  because  a  return  was  made, 
which  precluded  the  creditor,  for  a  time, 
at  least,  from  suing  out  another  execution. 
For,  suppose  the  sureties  could  aferwards 
procure  a  return  of  the  truth  of  the  case, 
and  would  thereby  be  relieved  against  the 
immediate  effects  of  this  return;  yet,  the 
return  of  "satisfied"  being  false,  as  is  now 
supposed,  would  have  been  an  official  act, 
for  which  the  sureties  would  have  been  re- 
sponsible; and,  although  a  judgment 
might  have  been  recovered  against  them 
on  a  false  return,  yet,  being  responsible 
on  another  ground,  a  Court  of  Equity 
would  not  relieve. 

The  case  under  consideration,  in  regard 
to  the  point  now  discussed,  only  differs 
from  the  one  supposed,  in  this:  that  the 
Sheriff  was  not  to  return  the  first  execu- 
tion "satisfied,"  but  was  to  have  the  delay 
of  a  forthcoming  bond;  that  is  to  say,  al- 
though the  debt  was  in  reality  paid,  the 
Sheriff  was  not  to  return  the  truth  of  the 
case,  but  to  proceed  to  levy  and  take  a 
bond  as  aforesaid.     It  appears  to  me,  that 


this  cannot  strengthen  the  argument  for 
the  sureties.  The  entering  into  such  con- 
tract was  undoubtedly  wrong,  as  aforesaid; 
but,  was  probably  not  such  a  violation  of 
his  duty,  as  would  have  subjected  his  sure- 
ties, had  the  execution  never  come  to  his 
hands;  but,  when  it  was  delivered  to  him, 

we  then  mount  a  step  higher.  He 
H45       has  *then  the  execution  in  his  hands, 

and  the  money  also  to  pay  it;  and, 
suppose  the  Court  could  wink,  as  he  did, 
at  the  enormity  that  this  payment  was  only 
to  be  applied  to  a  subsequent  execution, 
which  might  never  come  to  his  hands;  yet 
surely  he  was  bound  to  proceed  legally  and 
regularly  with  the  execution  then  in  hand. 
Say  that  neither  he  nor  the  Court  are.  in 
this  stage  of  the  business,  to  consider  this 
as  a  discharge  of  the  execution;  then  he 
was  bound  at  least  to  proceed  legally  to 
levy  it.  This  he  neither  docs  himself,  nor 
procures  to  be 'done.  He  was  interested 
that  a  slip  should  be  made.  This  was 
made,  either  through  design,  or  from  the 
negligence  or  ignorance  of  another  deputy, 
who,  it  is  alledged,  took  the  bond.  His 
responsibility,  and  that  of  his  sureties,  be- 
gan the  moment  the  execution  was  put  in- 
to his  hands.  At  that  time  he  held  it,  and 
the  money  for  its  discharge,  under  this  con- 
tract. The  contract,  in  connection  with 
his  official  duty,  now  come  into  operation 
together.  Suppose  he  had  received  the 
money  and  bonds  on  speculation  at  that 
time,  under  an  agreement  with  Brown,  that 
he  was  to  have  the  delay  of  a  forthcoming 
bond.  Would  not  this  be  a  violation  of 
his  duty  in  limine,  for  which  his  sureties 
would  have  been  liable?  Suppose  this  had 
been  done,  when  Brown  was  on  his  depart- 
ure from  Virginia,  with  abundant  property 
liable  to  the  execution,  but  instead  of  do- 
ing his  duty  in  levying  it.  Brown,  by  giv- 
ing him  an  advantageous  speculation  in 
bonds,  obtains  liberty  to  depart;  the  bond 
is  forfeited,  and  on  a  new  execution,  all 
parties,  deputy  Sheriff  and  all,  are  insol- 
vent; is 'this  violation  of  duty  not  to  be 
visited  on  his  sureties?  The  sureties  on 
the  delivery  bond  may  have  been  good, but 
have  also  left  the  State  before  execution 
on  it:  so  that  there  was  no  violation  of 
duty,  in  not  taking  a  sufficient  bond. 
Surely,  it  appears  to  me.  his  receiving  a 
bribe,  as  it  were,  from  the  debtor,  in  order 
to  forego  the  lawful  and  plain  line  of  his 
duty,  however  honestly  he  may  have  in- 
tended to  pay  the  debt,  cannot  purge  such 

transaction  of  its  origrinal  improprie- 
346       ty.     *This  first  fault  is  not  purged  by 

his  afterwards  taking  a  good  bond,  as 
it  appears  to  me.  T  can  see  no  essential 
difference  between  the  two  cases,  nor  am 
1  satisfied  that,  in  this  stage  of  the  business, 
either  Ragan  or  his  sureties  could  deny  his 
responsibility  to  the  creditor,  as  Sheriff, 
even  if,  by  handing  over  the  execution  to 
another  deputy,  that  deputy  and  his  sure- 
ties had  also  become  responsible. 

But,  be  this  as  it  may,  had  Ragan  re- 
turned this  execution,  or  the  second  one, 
"satiffied,"  as  probably  he  would  have 
found  himself  bound  to  do,  had  he  made 
the  return  on  either,  I  think,  for  the  rea- 
sons above  stated,  he  and  his  sureties  would 
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have  been  bound  to  the  creditor  by  that 
return.  This  was  not  done;  but,  a  new  exe- 
cution was  issued,  and  put  into  his  hands, 
on  which  a  forthcoming  bond  was  taken, 
and  another  deputy  returned  it  forfeited. 
The  execution  is  issued  on  this  forthcoming 
bond;  it  comes  to  the  hands  of  Ragan,  (no 
matter,  at  present,  how;)  and  he  being 
now  bound  by  his  contract,  returns  it  "sat- 
isfied;" in  consequence  of  which  return,  a 
judgment  was  obtained  against  the  sure- 
ties. 

This  was  a  just,  and  substantially  a  true 
return,  as  it  regarded  Norris,  the  creditor, 
and  Brown,  the  debtor.  It  is  an  official  act, 
and  binds  Ragan,  and  his  sureties,  to  the 
creditor,  unless  he,  or  his  attorney,  in  a 
way  binding  on  him,  has  done  something 
which,  in  equity,  must  discharge  the  sure- 
ties. 

It  is  said  that  they  have  done  acts, 
which,  however  intended,  amount  to  a 
fraud  on  the  sureties. 

First  ;  that  this  last  execution  was 
levied  on  property,  from  which  the  money 
might  have  been  made,  even  out  of  Daniel 
Ragan  himself;  which  property  was  re- 
leased by  the  agreement,  that  Ragan  might 
take  the  execution,  and  make  this  return. 

Second;  that,  on  this  agreement,  delay 
was  stipulated  for,  and  granted  to  Ragan; 
so  that,  had  the  sureties  brought  their  bill 
quia  timet,  the  hands  of  the  creditor  would 

have  been  tied. 
347  *As  to  the  first  objection;  it  ap- 
pears to  me,  that  the  fact  that  the 
execution  was  levied  on  property,  which 
was  then  in  the  hands  of  the  deputy 
Grouse,  cannot  vary  the  rase  from  what  it 
would  have  been,  had  the  execution  merely 
been  in  his  hands.  It  would  have  bound 
the  property  of  those  against  whom  it 
issued,  as  much  as  if  that  property  had 
been  actually  levied  on;  and,  a  discharge 
of  this  lien,  if  the  defendants  had  property 
which  was  so  bound,  would  have  been  an 
equal  injury  to  the  sureties.  The  seizure 
of  that  property  only  shews,  to  a  certainty, 
that  there  was  property  bound,  and  that 
that  property  was  within  the  power  of  the 
Sheriff;  but,  a  knowledge  that  the  property 
was  seized,  is  denied  by  the  attorney  of  the 
creditor. 

The  question  then  recurs;  was  the  assent 
of  the  creditor,  that  Crouse,  if  he  thought 
proper,  might  deliver  the  execution  to 
Ragan,  that  he  might  return  it  "satisfied," 
either  in  fact  or  in  law,  a  fraud  on  the 
sureties?  The  execution  on  which  the 
forthcoming  bond  had  been  taken,  was, 
in  the  first  instance,  placed  in  the  hands 
of  Ragan.  He  had  given  a  receipt,  on  the 
day  that  bond  is  alledged  to  have  been  for- 
feited, to  the  debtor  Brown,  for  the  amount 
of  the  money  due.  Daniel  Ragan,  and  his 
brother,  John  Ragan,  were  sureties  for 
Brown  in  this  bond.  The  latter  knew  not  of 
this  fact,  and  so  made  no  defence.  The  form- 
er did  not,  for  reasons  too  manifest.  An  exe- 
cution then  was  out  against  Brown,  and 
John  Ragan,  (as  to  Daniel  he  could  not 
complain  of  it.)  on  a  bond,  which  the  cred- 
itor had  a  right  to  believe  had  not  been  for- 
feited; and  the  Sheriff  who  had  received 
the    money,   and    who   ought   to   have   re- 


turned the  execution  "satisfied,"  is  now 
willing  to  do  justice,  and  having  the 
money  in  his  hands,  is  desirous  to  return 
"satisfied,"  as  in  substance  was  the  truth 
of  the  case,  on  the  execution  in  question. 
The  creditor  asserts  that  Crouse  may  place 
the  execution  ir>  the  hands  of  Ragan,  in 
order  that  this  return  may  be  made.  Sup- 
pose   that    he    had    known   nothing 

348  about  it,  or,  having  *been   informed 
that   Ragan  had  received  the  money 

on  the  day  of  sale,  had  refused  to  interfere 
one  way  or  the  other,  and  that  Crouse  had 
delivered  the  execution  to  Ragan,  who  had 
made  the  return;  could  the  sureties  have 
had  relief  on  this  ground,  against  the  cred- 
itor? Surely  not.  Could  they  have  had 
recourse  ap:ain«?t  Crouse,  because  he,  know- 
ing the  same  fact,  had  put  it  in  the  power 
of  Ragan  to  make  this  return,  instead  of 
levying  the  execution  himself?  Was  he 
guilty  of  a  breach  of  duty,  for  which  an 
action  could  have  been  sustained  on  his 
official  bond,  for  placing  the  execution  in 
the  hands  of  another  d&pnty?  If  this  was 
a  breach  of  duty,  then  Ragan  had  been 
twice  guilty  of  a  similar  breach  as  to  the 
preceding  executions,  for  which  he  and  his 
sureties  were  responsible.  'If  it  be  said, 
that  he  placed  those  executions  in  the 
hands  of  other  deputies  to  be  acted  on  le- 
gally, but  this  was  placed  in  his  hands,  in  or- 
der to  make  a  false  return  thereon,  I  ans\ver, 
that  this  is  assuminc:  a  fact  which  is  denied. 
It  is  denied,  that  a  Sheriff  may  not  lawfully 
and  justly  return  an  execution  "satisfied," 
without  levying  it  upon  the  property  of  the 
debtor,  when  he  has  money  of  that  debtor 
in  his  hands,  to  the  amount  of  the  execu- 
tion. True,  if  there  is  a  fraudulent  com- 
bination, to  subiect  the  sureties  of  an  in- 
solvent deputy  Sheriff  to  the  payment  of 
the  debt,  they  may  get  relief;  but.  such 
fraud  and  combination  must  be  shewn. 
If  Crouse  then  might  have  lawfully  handed 
over  this  execution  to  Ragan,  having  no 
interest  that  he  should  make  a  slip  in  the 
business,  and  without  the  imputation  of 
any  such  interest,  but  bona  fide,  and  to  all 
appearance,  an  act  of  substantial  justice  to 
the  debtor  and  his  sureties,  and  to  enable 
Ragan,  as  it  were,  to  amend  a  former  re- 
turn, permitted,  if  not  directed  by  him,  to 
he  made  contrary  to  the  truth  of  the  case, 
T  cannot  perceive  how  the  creditor  can  be 
injuriously  affected  by  assenting  to  such 
act  of  justice.  It  ought  to  be  shewn  that 
he  had  some  interest  in,  or  some  improper 
motive  for,  giving  his  assent. 

349  *As  to  the  second  objection,  T  i.ave 
not  considered  the  question,  whether 

the  principles  involved  in  it  apply  to  the 
case  of  sureties  of  Sheriffs,  or  to  those  of 
executors,  &c.  They  seem  to  be  excepted 
out  of  the  act  of  Assembly  giving  a  sum- 
mary remedy  to  sureties,  in  the  nature  of 
a  bill  quia  timet,  and  whether  they  were  so 
excepted,  because  they  do  not  properly  fall 
within  the  doctrines  on  that  subject,  or  it 
was  thouj^ht  best  to  leave  them  to  the  deci- 
sions of  the  Courts  of  Equity,  to  be  ad- 
judged according  to  the  peculiar  circum- 
stances attending  each  case,  is  a  question 
too  important  to  be  decided  without  full 
consideration. 
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But,  admitting  for  the  present,  that  the 
doctrines  do  apply  in  this  case,  I  neverthe- 
less think,  first,  that  after  the  return  was 
made  by  Ragan,  the  creditor,  if  his  rights 
stood  in  the  same  condition,  as  if  he  had 
been  totally  ignorant  of  all  these  transac- 
tions, except  what  appearjed  on  the  record, 
and  are  not  changed  by  his  assent  to  the  re- 
turn, could  not  have  been  compelled  to  liti- 
gate the  question,  how  far  Brown,  or  John 
Ragan,  were  bound  to  pay  this  money,  in 
exoneration  of  Daniel  Ragan's  sureties. 
Those  sureties  would  have  an  equal,  or 
better  right  to  litigate  this  matter,  than 
the  creditor.  Nor  would  he  have  been 
bound  to  move  to  have  his  execution  and 
this  return  quashed,  so  as  to  exonerate 
Ragan's  sureties,  and  re-issue  his  execu- 
tion, unless,  indeed,  his  rights,  under  that 
return,  were  impaired  as  aforesaid;  but, 
if  this  be  the  case,  the  sureties  have  now  a 
right  to  repel  his  claim  against  them,  on 
that  ground,  independent  of  that  now  un- 
der consideration. 

Secondly.  Thej*  could  only  file  their  bill 
then,  to  compel  him  to  proceed  by  motion, 
&c.  against  Ragan,  so  as  to  get  judgment 
as  soon  as  possible,  in  order  to  levy  the 
execution  on  his  property,  or  to  give  them 
a  speedy  recourse  against  him. 

As  to  this;  there  was,  in  the  first  place, 
no  stipulation  which  could  prevent  this, 
unless  Ragan  had  paid  the  $2,000.  But, 
if  there  was  not  time,  and  the  $2,000  were 
not  paid,  this  agreement  to  stay  was 
350  without  consideration.  *The  return 
on  the  execution,  said  to  be  the  con- 
sideration received,  was  a  favor  granted  to 
Ragan.  It  was  to  favor  him  and  his  sure- 
tics,  that  all  this  arrangement  took  place. 
The  whole  was  understood  to  be  a  favor 
granted  by,  not  one  conferred  on,  the  cred- 
itor, and  depended  on  the  other  deputy 
agreeing  to  give  the  execution  to  Ragan. 
The  creditor,  as  it  regarded  his  interests, 
would  have  preferred  to  let  the  matter  go 
on  as  it  was. 

As  well  on  this  ground,  therefore,  as 
because,  viewing  the  whole  tissue  of  mis- 
conduct now  detailed  in  this  case,  of 
which  the  creditor  was  ignorant,  as  well 
a5i  the  sureties,  Ragan  could  not  have 
opened  his  mouth,  to  say  that  the  creditor 
was  bound  not  to  proceed,  and  that  he 
must,  consequently,  lose  his  remedy  against 
the  sureties.  The  decree  must  be  re- 
versed. 

JUDGE  CABELL. 

There  can  be  but  one  opinion  as  to  the 
conduct  of  Daniel  Ragan  in  the  early 
stages  of  the  transactions,  disclosed  by 
this  record.  But,  the  fairness  or  unfair- 
ness of  his  conduct,  is  an  enquiry  unim- 
portant to  the  decision  of  the  present  case; 
nor  is  it  material  to  ascertain  whether  he 
actually  had  an  execution  in  his  hands,  at 
the  time  he  gave  the  receipt  bearing  date 
the  31st  December,  1819;  nor  whether 
the  money  for  which  that  receipt  pur- 
ports to  have  been  given,  was  paid  at 
that  time,  or  at  any  antecedent  period; 
nor  even  whether  his  sureties  could,  in 
any  manner,  be  bound  by  that  receipt. 
The  execution  which  is  the  subject  of  the 
present     controversy,     was     put     into     his 


hands,  after  that  period;  it  being  clearly 
proved  that  he  had  previously  received, 
from  the  debtor,  funds  more  than  sufficient 
to  discharge  it.  This  execution  he  re- 
turned "money  made  and  ready  to  render;" 
and  the  question  now  is,  whether  he  and 
his  sureties  are  liable  for  the  amount  of 
the  execution,  in  consequence  of  that  re- 
turn. 

351  *I  do  not  think  that  a  sound  con- 
struction of  the  48th   section  of  the 

execution  law,  1  R.  C.  542,  543,  will  permii 
the  Sheriff  or  his  sureties  to  controvert  the 
truth  of  the  return.  That  the  Sheriff  or 
other  officer  is  estopped  to  deny  the  truth 
of  his  own  return,  is  the  most  obvious  re- 
sult of  general  principles;  and  it  seems  to 
me  equally  clear,  that  the  spirit  of  the  act 
of  Assembly  will  not  permit  the  suretiesof 
the  Sheriff  to  controvert  it;  except,  in- 
deed, in  the  case  of  a  false  return,  procured 
by  fraud  in  which  the  creditor  participated. 
To  make  true  returns  on  all  process,  is  a 
duty  which  forms  an  important  part  of  the 
condition  of  a  Sheriff's  bond.  The  return, 
therefore,  in  this  case,  if  false,  was  a  viola- 
tion of  the  condition  of  the  bond;  and  it 
was  injurious  to  the  creditor,  as  it  barred 
him  from  taking  out  and  prosecuting  an- 
other execution.  If,  then,  a  Sheriff  makes 
a  return,  and  the  consequences  of  that  re- 
turn are  about  to  be  brought  to  bear,  as  in 
this  case,  upon  him  and  his  sureties,  it 
would  be  strange,  indeed,  that  his  sureties, 
those  who  have  bound  themselves  that  all 
his  returns  shall  be  true,  should  be  permit- 
ted to  escape,  by  alledging  that  the  return 
is  false:  by  alledging  that  which  of  itself 
is  a  forfeiture  of  their  bond,  and  an  injury 
to  the  creditor.  The  words  of  the  act  of 
Assembly  leave  no  doubt  on  the  subject. 
It  declares,  that  "if  any  Sheriff,  &c.,  shall 
make  return,  &c.,  that  he  hath  levied  the 
debt,  &c.,  it  shall  and  may  be  lawful  for 
the  creditor,  &c.,  to  demand  judgment 
against  such  Sheriff,  &c.,  or  the  securities, 
&c.,  for  the  money,  &c.,  or  so  much  as 
shall  be  returned  levied,  &c;"  thus  making, 
as  I  conceive,  the  return,  whether  true  or 
false,  conclusive  both  on  the  officer  and  his 
sureties.  Let  us  suppose,  that  a  Sheriff., 
receiving  an  execution  against  a  man  in 
whom  he  has  great  confidence,  fails  to  lev>' 
it,  but  returns  it  satisfied,  relying  on  the 
promise  of  the  debtor  to  have  the  money 
forthcoming,  before  it  will  be  required  by 
the  creditor.  Can  it  be  believed,  that  the 
sureties  would  be  allowed  to  say,  in  oppo- 
sition to  the  return,  that  the  money 

352  had  not  been  received  *by  the  Sher- 
iff?    If  the   Sheriff  and   his   sureties 

would  be  bound  by  the  return  in  such  a 
case,  much  njore  ought  they  to  be  bound 
in  the  present  case,  where  funds  sufficient 
to  discharge  the  debt,  had  been  previously 
put  into  the  hands  of  the  Sheriff,  on  an 
agreement  that  he  would  discharge  it.  Al- 
though the  conduct  of  Ragan,  in  many  of 
the  previous  stages  of  this  business,  was 
most  grossly  fraudulent,  yet  I  do  not  per- 
ceive either  moral  or  legal  impropriety  in 
his  returning  this  execution  satisfied,  under 
the  attending  circumstances.  And,  if  it  was 
not  improper  in  him  to  make  this  return, 
in  was,  a  fortiori,  not  improper  in  Allen  to 
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consent  to  that  return;  the  more  especially, 
as  he  then  believed  that  the  money  had 
been  received  by  Ragan  at  a  time  when 
the  former  execution  was  in  his  hands 
And  this  is  a  sufficient  answer  to  that  part 
of  the  case  of  the  appellees,  which  seeks 
relief  from  an  alledged  fraudulent  combi- 
nation between  Ragan,  and  Allen,  the  at- 
torney for  the  creditor.  There  is  not,  in 
my  opinion,  the  slightest  foundation  for 
such  an  imputation.  For,  even  if  Ragan 
was  actuated,  in  this  stage  of  the  proceed- 
ings, as  in  some  of  the  former  stages,  by  a 
deliberate  intention  to  commit  a  fraud,  Al- 
len did  not  participate  in  that  intention. 
He  did  nothing  which  he  had  reason  to  be- 
lieve was  improper.  If  the  fact  had  been, 
as  Allen  supposed,  not  only  that  the  money 
hafi  been  actually  paid  to  Ragan,  but  that 
he  had  given  a  receipt  for  it,  at  a  time 
when  ihe  former  execution  was  in  his 
hands,  it  would  have  been  right  to  dis- 
charge the  property,  and  return  the  execu- 
tion satisfied,  as  was  done. 

As  to  the  pretension  that  the  sureties  are 
discharged  by  the  time  promised  to  Ragan, 
for  payment,  I  have  only  to  observe,  that 
even  if  there  was  a  sufficient  consideration  to 
support  the  agreement,  yet  the  agreement 
to  grant  indulgence  was  a  conditional  one 
It  depended  on  a  condition,  which  was  to 
be  performed  before  the  creditor  could 
make  any  motion  against  Ragan  or  his 
sureties;  and,  as  that  condition  was  not 
performed,  the  party  was  left  to  his 
353  *nght  of  motion,  in  the  same  way, 
and  to  the  same  extent,  as  if  the 
agreement  had  never  been  made. 

1  am  of  opinion  to  reverse  the  order  of 
the  Chancellor,  and  to  dissolve  the  injunc- 
tion.* 
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Gratt.  518. 
Interest,  appended  to  Fred  v.  Dixon,  27  GratL  541. 
Judgments,  appended  to  Smith  v.  Charlton.  7 

Gratt.  425. 
Marshaling  Assets,  appended  to  Carrlngton  ▼. 

Didier.  8  Gratt.  260. 
Official  Bonds,  appended  to  Sangster  y.  Com.,  17 

Gratt  124. 
Partnership,  appended  to  Scott  v.  Trent  1  Wash. 

77. 
Statutory    Bonds,    appended     to     Goolsby     y. 

Strother.  21  Gratt  107. 
Subrogation,  appended  to  Janney  v.  Stephens.  2 

Pat&H.  11. 
Usury,  appended  to  Coff man  y.  Miller,  26  Gratt 

698. 
Set-Off.  Recoupment    aud     Counterclaim,     ap- 
pended to  Anderson  v.  Bullock.  4  Munf.  442. 
Trusts  and  Trustees,  appended  to  Lee  v.  Ran- 
dolph, 2  Hen.  &  M.  12. 

I.  DEFINITION. 
A  surety  is  one  bound  that  something  shall  be 
done,  not  by  blmself  In  the  first  insunce.  but  by 
some  other,  and.  in  case  of  default  by  this  prime 
agent  that  the  obligor  shall  perform  the  act  or 
compensate  for  nonperformance.  Field  v.  Har- 
rison, Wythe  278.  281. 

A  surety  has  been  defined  as  "a  person  who,  being 
liable  to  pay  a  debt  or  perform  an  obligation,  Is 
entitled,  if  it  is  enforced  against  him,  to  be  indemni- 
fied by  some  other  person  who  ought  himself  to 
have  made  payment  or  performance  before  the 
surety  was  compelled  to  do  so:  and  the  relation  is 
fixed  entirely  by  the  arrangements  and  equities 
between  the  debtors  or  obligors  and  may  or  may 
not  be  known  to  the  creditors."  Johnson  v.  Young. 
20  W.  Va.  614.  See  monographic  note  on  "Subroga- 
tion" appended  to  Janney  v.  Stephens.  2  Pat  &  H. 
II;  also,  monographic  note  on  "Contribution  and 
Exoneration." 

II.  THE  ESTABLI5HnENT  OF  THE  RELATION. 
A.  IN  GENERAL.-The  addition  of  "security"  or 
"surety"  to  the  name  of  a  signer  of  a  bond  Is  prima 
facif  evidence  of  his  suretyship:  but  It  may  be  re- 
butted by  parol  evidence  to  the  contrary.  Boulware 
V.  Hartsook.  83  Va.  679,  8  S.  E.  Rep.  280;  Harper  v. 
McVeigh,  82  Va.  751,  1  S.  E.  Rep.  193.  But  both  are 
equally  bound  as  principals  so  far  as  concern  the 
creditor's  righto.  RUey  v.  Jarvls.  43  W,  Va.  43.  26  S. 
E.  Rep.  866. 
Parol  Bvldeaco.— As  between  the  parties  to  an  in- 
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strument.  parol  evidence  is  admissible  to  show  that 
one  executed  it  as  principal  and  that  the  other  or 
others  executed  it  as  his  sureties.  Williams  v. 
Macatee.86Va.  681,  10  S.  E.  Rep.  1061.  citinarCnnninfir- 
ham  V.  Mitchell,  4  Rand.  189;  Preston  v.  The  An- 
ditor.  1  Call  471;  2  Starkie  on  Ev.  (5th  Am.  Ed., 
p.  578). 

Sufficiency  of  Evidence  to  Bstabllsh  Principal.— An 
omcer  who  had  held  execution  asralnst  joint  Judg- 
ment debtors  testified  positively  that,  at  the  time  of 
levy,  one  of  the  debtors  stated  that  the  judg-ment 
debt  was  contracted  for  his  benefit,  and  that  he^ 
recocrnlzed  it  as  his  own,  and  did  not  wish  the  other 
parties  to  pay  it.  Held,  that  the  testimony,  thougrh 
ffiven  several  years  after  the  alleered  declaration, 
supported  a  findinir  that  declarant  alone  was 
principal  in  the  judfirment.  the  officer  being  uncon- 
tradicted.   Saunders  v.  Pruntey,  2  Va.  Dec.  46B. 

B.  WHO  MAY  BE  SURETIES. 

Partners.— Where  one  of  two  copartners  purchases 
the  interest  of  the  other  In  the  partnership  prop- 
erty, etc..  and  assumes  and  agrees  to  pay  the 
partnership  debts,  the  former  becomes  in  equity 
the  principal  debtor  and  the  latter  a  surety.  John- 
son V.  Young^,  20  W.  Va.  614. 

Wife.— Where  a  wife  creates  a  lien  on  her  own  prop- 
erty as  security  for  the  payment  of  a  debt  of  her  hus- 
band, she  occupies  the  position  of  a  surety  for  her 
husband,  and  is  entitled  to  all  the  rlg^hts  of  a  surety 
Christian  v.  Keen,  80  Va.  36©;  Filler  v.  Tyler.  91  Va. 
458,  22  S.  E.  Rep.  235;  Burson  v.  Andes.  83  Va.  445,  8 
S.  E.  Rep.  249. 

A  wife  may  become  surety  for  her  husband,  and 
her  separate  estate  will  be  liable  for  the  debt.  But 
in  order  for  her  to  become  liable  as  surety  there 
must  be  a  sufficient  consideration,  as  an  advance  of 
money  to  her  principal.  And  if  she  goes  surety  for 
her  husband  or  anyone  else  for  a  just  debt  of  her 
husband,  or  such  third  person,  and  i^onew  consider- 
ation existed  for  such  debt,  such  as  an  extension  of 
time  of  payment,  such  surety  debt  cannot  be 
charged  on  her  separate  estate,  because,  if  she  were 
a  feme  sole,  such  debt  could  not  be  enforced  against 
her;  the  contract  of  suretyship  being  in  such  case 
nudum  pactum.  Radford  v.  Carwile,  13  W.  Va.  609; 
Hughes  V.  Hamilton.  19  W.  Va.  391. 

C.  MISREPRESENTATIONS. -When,  with  the 
knowledge  and  assent  of  the  creditor,  there  is  a 
misrepresentation  with  regard  to  a  material  fact 
which,  had  it  been  known,  might  reasonably  have 
prevented  the  security  from  entering  into  his  con- 
tract of  suretyship,  such  contract  will  not  be  bind- 
ing on  the  surety,  though  such  misrepresentation 
was  not  made  with  a  fraudulent  purpose.  Warren 
V.  Branch.  16  W.  Va.  27. 

Unless  Inquired  of  by  the  surety,  a  creditor  is  under 
no  obligation  to  disclose  facts  not  connected  with 
the  business  which  Is  the  sublect  of  the  suretyship, 
though  such  facts  would  probably  have  a  decided 
influence  on  the  surety  in  entering  into,  or  declin- 
ing to  enter  into,  his  contract  of  suretyship.  But  if 
a  material  fact  connected  with  the  contract  of 
suretyship,  which  might  Influence  the  surety  In 
entering  Into  the  contract.  Is  fraudulently  con- 
cealed with  the  view  to  benefit  the  creditor,  such 
concealment,  though  no  Inquiry  has  been  made  by 
the  surety,  would  vitiate  the  contract  of  suretyship 
and  discharge  the  surety.  Or  if  the  facts  are  such 
as  fairly  to  lead  the  creditor.  If  a  reasonable  man. 
to  believe  that  the  principal  must  have  used  fraud 
In  procuring  the  surety  to  enter  Into  the  contract, 
the  creditor  Is  bound  to  Inquire  of  the  surety  how 
his  signing  the  contract  has  been  procured:  his 
failure  to  do  so  will,  if  fraud  has  been  practiced  b3' 
the  principal  on  the  surety,   vitiate  the  contract 


as  to  him.  thousrh  no  fraud  has  been  traced  to  ttie 
creditor.    Warren  v.  Branch.  15  W.  Va.  88. 

If  a  creditor  tells  the  surety  that  the  debt  for 
which  he  is  surety  is  paid,  and  thus  lulls  bimto 
sleep,  so  that  he  takes  no  step  which  otherwise  he. 
perhaps,  would  to  save  himself,  or  is  in  any  way 
thereby  actually  injured,  as  an  estoppel  in  pait.  it 
releases  the  surety,  thou^rh  the  statement  be 
merely  mistaken,  and  is  no\  fraudulent,  because  tbe 
creditor,  not  the  surety,  Is  the  author  of  the  loss. 
PollUfirv.  Maddox.  41  W.  Va.  779.  24  S.  E.  Bep  999L 
See  Bates  v.  Swlg^er.  40  W.  Va.  420.  21  S.  E.  Rep.  874. 

Reversion  of  the  ReUtloBsiilp.— Where  there  is  a. 
principal  and  surety  In  a  bond,  and  the  nriacipil 
conveys  land  to  the  surety  in  consideration  tbat 
the  surety  will  pay  the  debt,  this  does  not  convert  the 
surety  into  the  principal  and  the  principal  into  the 
surety,  in  respect  to  the  creditor;  so  that  the  orig- 
inal principal  may  be  released  by  the  dealing  of  the 
creditor  with  the  original  surety.  William  &  Mary 
College  V.  Powell,  12  QratL  372. 

III.  OBLIGATION  OP  SURETY. 

A.  IN  GENERAL..- The  obligation  of  the  surely  is 
that  his  principal  shall  pay  the  debt,  and  if  he  does 
not  that  the  surety  will.  Walker  v.  Pierce,  a 
Gratt.  723;  Womack  v.  Paxton.  84  Va.  9. 5  S.  E.  Rep. 
550. 

And  this  being  so.  the  oblig-atlon  of  the  surety  to 
the  creditor  is  the  same  as  that  of  the  principal 
debtor.    Walker  v.  Pierce.  21  Gratt.  722. 

The  contract  of  the  principal  and  his  surety  is 
that  the  debt  shall  be  paid.  And  a  trust  deed  to  se- 
cure the  debt  Is  a  mere  incident— a  mere  secDrlty 
for  enforcing  the  debt  An  alteration  in  the  terms 
of  sale  with  the  consent  of  the  surety  is  no  alter- 
ation of  the  contract  Womack  v.  Paxton.  84  Va.  S. 
5  S.  E.  Rep.  560. 

The  Obligation  Not  Conditional.— The  obligation  of 
a  surety  is  not  conditional,  but  absolute.  His  under- 
taking  to  pay  is  not  in  the  event  of  the  inability  or 
unwillingness  of  the  principal,  but  at  all  events,  and 
under  all  circumstances,  as  much  so  as  if  he  were 
himself  the  sole  debtor.  Such  Is  the  form' of  his  ob- 
ligation (unless  specially  qualified),  whether  sepa- 
rate or  joint,  and  such  Its  true  intent  and  meaning: 
and  it  is  founded  upon  a  lawful  and  sufficient  consid- 
eration—the credit  given  to  the  principal  by  his  pro- 
curement It  Is  the  duty  of  the  surety,  as  well  as 
the  principal,  to  see  to  the  payment  of  the  money, 
and  the  forbearance  of  the  creditor  Is  a  tacit  Indul- 
gence fflven  to  both,  in  which  the  acquiescence  of 
the  one  is  equally  sicrnificant  with  that  of  the  other. 
Humphrey  v.  Hltt  6  Gratt  623. 

B.  CONTRACT  OF  A  GUARANTOR  AND  OF  A 
SURETY  DISTINGUISHED.  -The  contract  of  a 
guarantor  Is  collateral  and  secondary.  It  differs 
In  that  respect  generally  from  the  contract  of  a 
surety  which  Is  direct;  and  In  general  the  (rnaran- 
tor  contracts  to  pay  if.  by  the  use  of  due  diligence, 
the  debt  cannot  be  made  out  of  the  principal  debtor, 
while  the  surely  undertakes  directly  for  tbe 
payment  and  so  Is  responsible  at  once  If  the  princi- 
pal debtor  makes  default.  Maxwell.  J.,  In  Kearnes 
V.Montgomery,  4  W.  Va.  40;  Shields  v.  Reynolds, » 
W.  Va.  487. 

C.  CONTRACT  OF  SURETYSHIP  ALWAYS 
STRICTLY  CONSTRUED.-Suretles  stand  upon  the 
letter  of  their  contract  Their  liability  Is  always 
atrictisaimi  juris  and  cannot  be  extended  by  con- 
struction. Ayers  v.  Hlte.  97  Va.  468,  34  S.  £.  Rep.  44: 
Blanton  V.  Com.,  91  Va.  I,  20  S.  E.  Rep.  884:  Kirch- 
baum  V.  Blair.  98  Va.  35.  31  S.  E.  Rep.  885. 

The  law  regards  sureties  with  tenderness,  and  al- 
lows them  to  stand  on  the  letter  of  their  contract, 
and  binds  them  no  further  than  the  instrument 
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points  out.  Banks  ▼.  Parsons,  42  W.  Va.  151.  34  S.  E. 
Rep.  S54:  Leonard  ▼.  County  Ck)art  of  Jackson 
County.  86  W.  Va.  46.  But  tbis  principle  cannot 
defeat  the  fair  import  of  the  surety*s  undertakiniT 
under  the  law.  and  the  object  to  be  obtained  by  the 
undertaking.  Hence,  the  law  at  the  time  of  the  con- 
tract Is  part  of  it  and  is  binding  as  such  on  the 
sureties.    State  v.  Nutter.  44  W.  V a.  885.  80  S.  £.  Rep. 

Not  to  Be  BxtcuUd  by  ImpHcatlon.— *'Nothinir  can 
be  clearer,  both  upon  principle  and  authority,  than 
tbe  doctrine  that  the  liability  ot  the  surety  is  not  to 
be  extended,  by  implication,  beyond  the  terms  of 
bis  contract.  To  the  extent,  and  in  the  manner,  and 
under  the  circumstances,  pointed  out  in  his  obliira- 
tion.  he  is  bound,  and  no  further.  It  Is  not  sufficient 
tbat  he  may  sustain  no  injury  by  a  chanire  in  the 
contract  or  that  it  may  even  be  for  his  benflt.  He 
bas  a  riffhtto  stand  upon  the  very  terms  of  his  con- 
tract: and  if  he  does  not  assent  to  any  variation, 
and  if  the  variation  is  made,  it  is  fatal.  And  courts 
of  equity,  as  well  as  of  law.  have  been  in  the  con- 
stant habit  of  scanning  the  contracts  of  sureties 
with  considerable  strictness."  Ayers  v.  Hlte,  97  Va. 
40.  84  &  E.  Rep.  44. 

Tbe  liability  of  a  surety  is  not  to  be  extended,  by 
Implication,  beyond  the  terms  of  his  contract.  To 
tbe  extent,  and  in  the  manner,  and  under  the  cir- 
cumstances, pointed  out  in  his  obligation,  he  is 
bound,  and  no  further.  It  is  not  sufficient  tbat  he 
may  susuin  no  injury  by  a  change  In  the  contract, 
or  tbat  it  may  even  be  for  his  benefit.  He  has  a 
rlffbt  to  stand  upon  the  very  terms  of  his  contract 
If  the  contract  has  been  altered  in  the  slightest 
particular  without  his  assent  he  may  say,  "'Non  in 
hacfadera  wni."  Leonard  v.  County  Court,  26  W- 
Va.Sl 

"A  surety  or  gmarantor  usually  derives  no  benefit 
from  his  contract  His  object  generally  is  to  be- 
friend the  principal.  In  most  cases,  the  considera- 
tion moves  to  the  principal,  and  he  would  be  liable 
upon  an  implied  contract,  while  the  surety  or 
guarantor  Isionly  liable  because  he  has  agreed  to  be- 
come so.  He  is  bound  by  his  agreement,  and  noth- 
ing else.  No  Implied  liability  exists  to  charge  him. 
It  bas  been  repeatedly  decided  that  he  is  under  no 
moral  obligation  to  pay  the  debt  of  his  principal. 
Being  bound  by  his  agreement  alone,  and  deriving 
no  benefit  from  the  transaction,  it  is  eminently 
lust  and  proper  that  he  should  be  a  favorite  of  the 
law.  and  have  a  right  to  stand  upon  the  strict  terms 
of  bis  obligation.  To  charge  him  beyond  its  terms, 
or  lo  permit  it  to  be  altered  without  his  consent 
would  be  not  to  enforce  the  contract  made  by  him, 
but  to  make  another  for  him."  Brandt  on  Guar.  & 
&.  194;  Kirschbaum  v.  Blair,  98  Va.  40.  84  S.  E.  Rep. 
SS6. 

IV.  DISCHAROB  OP  5URBTY. 

A,  IN  GENERAL.— The  doctrine  Is  well  established 
tbat  any  change  in  the  contract,  however  Im- 
material, and  even  although  it  be  for  bis  advantage, 
discharges  the  surety,  if  made  without  his  consent. 
Dey  V  Martin,  78  Va.  4:  Exchange,  etc..  Co.  v.  Bay- 
less.  91  Va.  134.  21  S.  E.  Rep.  279;  Christian  v.  Keen. 
MVa.  309;  Stuart  v.  Lancaster,  84  Va.  772. 6  S.  E.  Rep. 
1».-  Coleman  v.  Stone.  85  Va.  886.  7  S.  E.  Rep.  241. 
See  also.  Callaway  v.  Price.  a2Gratt  1. 

A  surety  Is  discharged  by  any  dealing  by  the 
creditor  with  the  principal  which  amounts  to  a 
departure  from  the  terms  and  conditions  of  the 
contract    Leonard  v.  County  Court,  28  W.  Va.  5*». 

"It  will  be  remembered  that  a  surety  has  always 
been  regarded  in  some  respects  as  equitable 
creditor  of  the  same  principal,  and  possessing  cer- 
tain rights  and  privileges  which  the  creditor  himself 
was  bound  at  his  peril  to  respect    He  could  not 


release  any  property  pledged  for  the  security  of 
the  debt,  nor  extend  for  a  definite  period  the  time 
of  Its  payment  without  the  surety's  consent:  other- 
wise he  will  be  discharged."  Paull,  J.,  In  GlllUan 
V.  Ludlngton,  6  W.  Va.  140. 

So.  if  a  creditor  does  any  act  Injurious  to  the 
surety,  or  inconsistent  with  his  rights,  or  If  he  omits 
to  do  any  act,  when  required  by  the  surety,  which 
his  duty  enjoins  him  to  do.  and  the  omission  proves 
Injurious  to  the  surety.  In  all  such  cases  the  latter 
win  be  discharged,  and  he  may  set  up  such  contract 
as  a  defense  to  any  suit  brought  against  him.  If  not 
at  law,  at  all  events  In  equity.  Leonard  v.  County 
Court  26  W.  Va.  52. 

And  a  compromise  between  the  principal  debtor 
and  the  creditor,  whereby  the  creditor  agrees  for 
valuable  consideration  to  discharge  the  principal, 
discharges  the  surety  also.  Daniel  v.  Wharton.  90 
Va.  564,  19  S.  E.  Rep.  170. 

But  where  the  Instrument  on  which  the  surety  is 
bound  Is  altered,  at  the  Instance  of  or  with  the  con- 
sent of  the  surety,  such  alteration  does  not  release 
the  surety.  Orr  v.  Chandler,  80  Va.  988. 11  S.  E.  Rep. 
978:  Womack  v.  Paxton.  84  Va.  9.  5  S.  E.  Rep.  660. 

B.  EXTENSION  OF  TIME  TO  THE  PRINCIPAL.— 
Any  agreement  between  the  creditor  and  the  princi- 
pal debtor  to  extend  the  time  of  payment  of  the  debt 
for  a  period,  however  short.  If  founded  on  a  suffi- 
cient consideration  and  made  without  the  surety's 
consent  will  discharge  the  surety,  even  though  the 
change  be  for  his  benefit  Hill  v.  Bull.  Gilm.  149: 
Steele  v.  Boyd.  6  Leigh  647;  Glenn  v.  Morgan,  28  W* 
Va.  467;  Stuart  v.  Lancaster,  84  Va.  772. 0  S.  E.  Rep. 
180;  Knight  v.  Charter,  82  W.  Va.  429;  Exchange, 
etc.,  Co.  V.  BaylesB.  91  Va.  184,  21  S.  E.  Rep.  279:  Nor- 
rls  V.  Crummey,  2  Rand.  887:  State  Savings  Bank  v. 
Baker,  98  Va.  510.  26  S.  E  Rep.  660;  Humphrey  v. 
Hltt  0  Gratt  626;  Bacon  v.  Bacon.  94  Va.  080. 27  S.  E. 
Rep.  670;  Shannon  v.  McMullin.  25  Gratt  211;  Tate 
V.  Bank.  90  Va.  766.  82  S.  E.  Rep.  470.  See  also,  Le- 
grand  v.  Rlxey.  88  Va.  868.  8  S.  E.  Rep.  804:  Chiches- 
ter V.  Mason,  7  Leigh  808. 

For  further  authority  in  point  see  Bennett  v. 
Maule,  Glim.  328;  Croughton  v.  Duval,  8  Call  72,  78; 
Ward  V.  Johnson,  0  Munf.  0;  Hunter  v.  Jett  4  Rand. 
104;  foot-note  to  Devers  v.  Ross.  10  Gratt  352;  Adams 
V.  Logan.  27  Gratt  201,  and  foot-note:  Dey  v.  Martin, 
78  Va.  1 ;  Christian  v.  Keen.  80  Va.  809;  Burson  v. 
Andes.  88  Va.  446,  8  S.  E.  Rep.  249;  Wells  v.  Hughes. 
89  Va.  648,  10  S.  E.  Rep.  089;  Wright  v.  Independence 
Nat  Bank.  90  Va.728.  82  S.  E.  Rep.  469;  Shields  v. 
Reynolds,  9  W.Va.  485;  McKennyv.  Waller.  1  Leigh 
484;  Renlck  v.  Ludlngton.  14  W.  Va.  307;  Say  re 
V.  King,  17  W.  Va.  502;  Hamsbarger  v.  Kinney,  18 
Gratt  511;  McKenzle  v.  Wiley,  *  W.  Va.  058;  Bullitt 
V.  Wlnstons.  1  Munf.  289. 

A  surety  Is  entitled  to  be  relieved  from  his  liabil- 
ity to  pay  the  debt  of  his  principal,  either  in  toto  or 
pro  tanto,  as  the  case  maybe,  if  the  creditor,  without 
the  consent  of  the  surety,  make  a  new  contract 
witb  the  principal,  founded  on  valuable  considera- 
tion, to  postpone  the  day  of  payment  of  the  debt  for 
a  certain  period,  however  short,  bej'ond  the  day 
on  which  it  was  to  be  paid  by  the  terms  of  the  con- 
tract on  which  the  surety  was  liable:  orlf  the  cred- 
itor, without  the  consent  of  the  surety,  release  any 
Hen  which  he  may  have  on  any  property  of  the  prin- 
cipal for  the  security  of  the  debt  In  the  first  case, 
the  relief  of  the  surety  Is  in  toto,  without  regard  to 
the  extent  of  the  damage  actually  sustained  or  not; 
and  in  the  latter  case,  being  in  toto  or  pro  tanto, 
according  as  the  value  of  the  property  released  was 
as  much  as,  or  less  than,  the  amount  of  the  debt. 
Shannon  v.  McMullin.  25  Gratt  211. 

A  surety  is  entitled  to  have  the  instrument 
whereby  he  binds  himself  for  the  principal's  liabil- 
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Ity  strictly  construed:  and  any  asrreement  under 
wblch  the  time  for  the  principal's  performance  Is 
enlarged,  without  the  surety's  assent,  releases  him. 
Burson  v.  Andes.  88  Va.  445,  8  S.  E.  Rep.  249. 

Reason  for  the  Discharge. —The  principal  upon 
which  an  acrreement  for  an  extension  of  time  dis- 
charges a  surety  is.  that  the  creditor  thereby  de- 
prives the  surety  of  the  means  of  relievinir  himself 
by  payinsT  the  debt  and  proceeding  immediately 
airainst  the  principal;  or  by  his  tilinir  his  bill  ovia 
timet  to  compel  the  debtor  to  pay  the  debt:  or  by 
notice  to  the  creditor  under  the  statute.  The  sure- 
ties cannot  be  discharged  by  an  act  which  in  no 
manner  affected  their  rights,  or  impaired  the 
remedies  of  the  creditor.  Adams  v.  Loiran,  27  Gratt. 
202:  Harnsberirer  V.  Gelsrer,  3  Gratt  144:  Cofifmau  v. 
Moore.  29  Gratt.  244:  First  Nat.  Bank  v.  Parsons.  46 
W.  Va,  fi88.  82  S.  E.  Rep.  271 ;  Ward  v.  Johnson,  6 
Munf.  6;  Humphrey  v.  Hltt.  6  GratL  B26;  Dey  v. 
Martin,  78  Va.  4. 

But  if.  in  the  contract  for  extension,  all  the  rights 
and  remedies  of  the  surety  are  preserved  unim- 
paired, so  that  he  has  the'same  rights  and  remedies 
after  the  contract  as  before,  the  surety  is  not  dis- 
charged. Exchansre,  etc..  Co.  v.  Bayless,  91  Va.  134, 
2t  S.  £.  Rep.  279. 

The  Creditor  Must  Bind  Himself  Either  In  Law  or 
Equity.— An  indulfirence  granted  by  a  creditor  to 
the  principal  debtor  will  not  discharge  the  sureties 
of  such  debtor,  unless  the  creditor  has  bound  him- 
self, in  law  or  equity,  not  to  pursue  his  remedy 
against  the  principal,  for  any  length  of  time.  Nor- 
ris  V.  Crummey,  2  Rand.  828:  Steele  v.  Boyd,  6  Leigh 
547:  Armistead  v.  Ward.  2  Pat.  &  H.  504;  Harnsberger 
V.  Qelger,  8  Gratt  144:  McKenny  v.  Waller,  1  Leigh 
484:  Alcock  v.  Hill.  4  Leigh  622:  Knight  v.  Charter. 
22  W.  Va.  422.  429:  Lyttle  v.  Cozad.  21  W.  Va.  206: 
Merchants'  Bank  v.  Evans.  9  W.  Va.  386. 

But  mere  indulgence  granted  to  the  principal 
debtor  will  not  release  the  surety.  Knight  v.  Char- 
ter, 22  W.  Va.  422:  Shannon  v.  McMullin,  25  Gratt 
211:  Humphrey  v.  Hltt.  6  Gratt  509:  Walker  v.  Com.. 
18  Gratt  13:  Alcock  v.  Hill.  4  Leigh  622:  McKenny  v. 
Waller,  1  Leigh  434;  First  Nat  Bank  v.  Parsons,  46 
W.  Va.  688,  82  S.  E.  Rep.  271. 

So.  a  mere  continuance  at  a  term  of  court  of  a 

suit  against  a  principal  debtor  by  consent  of  the 

creditoV,  not  under  any  valid  contract  to  continue, 

'  will  not  discharge  the  surety.    First  Nat  Bank  v. 

Parsons.  45  W.  Va.  688.  82  S.  E.  Rep.  271. 

Want  of  Diligence.— And  it  is  perfectly  well  settled, 
that  a  surety  is  not  absolved  by  the  want  of  dili- 
gence on  the  part  of  the  creditor  in  regard  to  his 
demand  against  the  principal  debtor.  A  defense  on 
the  ground  of  mere'laches  would,  indeed,  be  incon- 
sistent with  the  relation  of  the  parties.  Humphrey 
v.  Hltt  6  Gratt  523:  Knight  v.  Charter.  22  W.  Va. 
422:  Renick  v.  Ludington.  14  W.  Va.  383. 

But  if  the  creditor  does  not  remain  passive,  but 
attempts  to  collect  the  debt,  and  compromises  the 
same,  and  by  such  compromise  impairs  any  right  of 
the  surety,  he  thereby  destroys  his  right  to  proceed 
against  the  surety.  Renick  v.  Ludington,  14  W.  Va. 
383. 

There  Must  Be  a  Valid  Consideration.— In  order  that 
the  surety  or  indorser  may  be  discharged  for  indul- 
gence given  the  principal  debtor,  it  must  be  shown, 
among  other  things,  that  there  was  an  agreement  or 
promise,  upon  a  valid  consideration,  to  Indulge  the 
principal  for  some  definite  time,  or  at  least  for  a 
time  not  altogether  indefinite.  Bacon  v.  Bacon,  94 
Va.  686,  27  S.  E.  Rep.  576.  citing  Alcock  v.  Hill.  4 
Leigh  622:  2  Daniel  Neg.  Inst,  $1819;  2  Brandt  on 
Guar.  &  S.,  344. 

What  Is  a  Valid  Consideration.— The  courts  have 
not  undertaken  to  lay  down  any  rule  as  to  what 


constitutes  such  consideration  for  such  an  agree' 
ment  for  indulgence  as  will  relieve  a  surely  from 
his  obligation.  Each  case  must  of  necessity  stand 
upon  its  own  circumstances.  Knight  v.  Charter. 
22  W.  Va.  429. 

If  the  creditor,  after  property  of  the  firm  has 
been  levied  on  by  the  sheriff,  relinquishes  thelieo  of 
the  levy  for  a  ceflnlte  period,  he  thereby  releases 
the  liability  of  the  surety.  Chichester  v.  Mason. : 
Leigh  244.  See  monographic  note  on  "ExecatioDs" 
appended  to  Paine  v.  Tutwller,  27  Oratt  440,  al-so 
monographic  note  on  "Contribution  and  ExoDera- 
tlon." 

Payment  of  Interest  In  Advance.  —  Pa3*ment  ic 
advance  of  interest  is  a  sufficient  consideraiioa. 
even  if  it  be  at  an  usurious  rate,  where  the  whole 
interestso  paid  cannot  be  recovered  back.  Glean 
V.  Morgan,  28  W.  Va.  470:  2  Brandt  on  Guar.  &  S..  i3»: 
Armistead  v.  Ward.  2  Pat  &  H.  504. 

An  agreement  between  a  creditor  and  his  princi- 
pal debtor,  for  forbearance  to  sue  in  consideration 
of  the  payment  of  an  usurious  premium,  where 
the  agreement  has  been  executed  by  the  payment 
of  the  usurious  premium  and  the  actual  indulgence  j 
stipulated  for.  operates  In  equity  as  a  release  of  the  | 
sureties  of  the  debtor.  Armistead  v.  Ward.  2  Pat  i 
&  H.  504.  I 

Seihble.  that  even  if  the  usurious  contract  for 
forbearance  be  executory,  the  sureties  will  be 
released,  because  the  creditor  cannot  take  advan- 
tage of  his  own  wrong,  and  prior  to  the  Code  of  18Se 
(ch.  141,  S  9.  p.  577),  the  defense  of  usury  was  personal 
to  the  debtor.  Armistead  v.  Ward,  2  Pat  &  H.  SOI. 
and  note. 

Negotiable  Paper.— Where  the  creditor  lakes  the 
promissory  note  of  the  principal  debtor,  payable  at 
a  future  day,  without  the  consent  of  the  surety,  the 
latter  is  discharged.  Callaway  v.  Price.  88 Gratt  l: 
Stuart  V.  Lancaster.  84  Va.  772,  6  S.  B.  Rep.  13» 
Because  while  the  mere  taking  a  negotiable  security, 
payable  at  a  future  day.  does  not.  unless  so  agreed, 
operate  as  the  payment  of  the  antecedent  debt  it 
does  operate  to  suspend  the  right  of  action  on 
the  original  payment  until  the  maturity  of  the  bill 
or  note.  Callaway  v.  Price.  82  Gratt  1 :  Stuart  ▼• 
Lancaster.  84  Va.  772,  6  S.  E.  Rep.  189.  If  the  parties 
agree  that  the  right  of  action  on  the  original  debt 
shall  not  be  stayed,  the  surety  will  not  be  released. 
But  the  burden  Is  not  upon  the  surety,  but  upon  ihe 
creditor,  or  those  representing  him,  to  show  snch 
agreement  was  made.  Callaway  v.  Price.  88  GratL 
I;  Stuart  V.  Lancaster.  84  Va.  772.  6  S.  E.  Rep.  l»: 
Armistead  v.  Ward,  2  Pat  &  H.  504:  Blair  v.  Wilsoa. 
28  Gratt  165;  2  Brandt  on  Guar.  &  S.,  §816. 

Cases  Where  the  Surety  Was  Not  Discharged-ViM 
Bond.— If  a  creditor  agrees  to  give  further  time  to 
his  debtor  on  his  giving  a  new  bond  with  security, 
and  he  does  give  such  new  bond,  but  the  name  of 
the  surety  on  it  is  a  forgery,  the  creditor  maj'sue 
the  principal  and  his  sureties  at  once  on  the  old 
bond,  and  therefore  they  are  not  released  by  soch 
an  arrangement  attempted  to  be  made  withoat 
their  knowledge.    Lyttle  v.  Cozad,  21  W.  Va.  184. 

Taking  a  Here  Option  on  Land  of  the  Debtor.-Tbe 
taking  by  the  creditor  of  a  mere  option  for  three 
months  on  the  land  of  the  principal  debtor,  which 
did  not  legally  or  morally  bind  the  creditor,  is  not 
such  a  binding  agreement  as  will  release  the  safe- 
ties.   Coffman  v.  Moore.  29  Gratt  244. 

Promise  without  Valuable  Conslderatloa.- A  men 
promise,  without  valuable  consideration,  made  by 
the  creditor  to  the  principal  debtor  is  nmdum  pac- 
tum, and  hence  does  not  release  the  surety.  The 
principal  debtor  paying  a  part,  or  promising  to  pay 
the  whole  debt,  which  he  was  bound  to  pay,  is  n^ 
consideration.    Wells  v.  Hughes.  89  Va.  64S,  16  S.  E- 
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Rcp.«B,  cltingr  6  Rob.  Prac.  786:  Tnnstall  v.  Withers, 
»  Va.  900.  11  S.  E.  Rep.  666;  Alexander  v.  Byrd.  86 
Va.  690,  8  S.  E.  Rep.  677;  Coles  r.  Ballard,  78  Va.  189; 
Cpdike  V.  Lane,  78  Va.  132;  Humphrey  v.  Hltt,  6 
Gratt  628. 
And  an  acceptance  of  an  additional  security  by  the 
creditor  vrithout  any  definite  promise,  or  any  prom- 
ise at  all.  to  g\ye  more  time  does  not  release  the 
surety.  Bacon  v.  Bacon.  94  Va.  686,  27  S.  E.  Rep.  676. 
Mere  ladalffeiice  to  the  Debtor.— A  surety  will  not 
be  released  by  Indulgence  to  the  principal  by  the 
creditor  in  any  case  where  it  clearly  appears  that 
tbe  act  of  the  creditor  has  worked  no  real  injury  to 
ihe  surety,— as  where  the  principal  is  notoriously 
insolvent  at  the  time.  Turner  v.  Stewart,  51  W.  Va. 
#1 41  S.  E.  Rep.  924.  Or  where  the  agreement  was 
thai  the  debtor  should  make  "prompt  payment  an- 
naally.  of  the  Interest"  The  debtor  not  havinsr 
paid  the  interest,  it  was  held  that  the  parties  were 
left  in  the  same  situation  as  if  the  acrreement  to 
extend  time  had  not  been  made,  and  iience  the 
soreties  were  still  liable.  Adams  v.  Loffan,  27  Qratt. 
»l:  Hunter  v.  Jett,  4  Rand.  104. 

Where  Surety  Has  Been  Bxonereted.— A  surety 
bavinfir  in  his  hands  a  fund  which  he  may  apply  to 
pay  tbe  debt  is  not  released  by  indnlirence  extended 
the  principal  debtor  by  the  creditor.  Turner  v. 
Stewart,  51  W.  Va.  493,41  S.  E.  Rep.  924.  See  also. 
Bank  ▼.  Parsons,  46  W.  Va.  699,  82  S.  E.  Rep.  271 ; 
May  ▼.  Boissean,  8  Leiirh  185:  Farmers'  Bank  ▼. 
Vanmeter.  4  Rand.  668. 

Rlgtat  te  Be  DUcbarced  Personal  to  the  Surety.— The 
right  of  a  surety  to  be  discharged  in  equity  by  ex- 
tension of  time  ffiven  by  the  creditor  is  personal  to 
tbesnrety,  and  cannot  be  used  by  another  creditor 
of  such  debtor.  Glenn  v.  Moraran,  28  W.  Va.  467 ;  Tpr 
ner  y.  StewarU  61  W.  Va.  493,  41  S.  E.  Rep.  924.  But 
this  personal  privilege  the  surety  may  waive  by  a 
verbal  ratification  or  assent  made  after  the  affree- 
ment  for  such  extension  has  been  entered  into, 
but  such  ratification  or^assent  must  be  made  after 
the  surety  is  fully  informed  of  the  facts  which 
entlile  him  to  be  discharged,  and  must  be  so  ex- 
press and  unequivocal  as  to  show  plainly  that  the 
anrety  deliberately  intended  to  waive  his  privlleire. 
Glenn  v.  Morgan,  28  W.  Va.  467. 

5arety  Must  Prove  That  He  Is  Surety.— A  surety 
claiming  release  by  indulgence  to  the  principal 
debtor  must  prove  that  he  is  a  surety.  That 
burden  rests  on  him.  Turner  v.  Stewart,  61  W.  Va. 
463,  41  S.  E.  Rep.  924. 

SnretlM  Are  Discharged  In  Equity,  but  Not  at  Law.— 
Where  the  creditor  makes  a  parol  agreement  with 
the  principal  without  the  consent  of  the  sureties 
whereby  he  gives  further  time  to  the  principal,  the 
sureties  are  thereby  discharged  in  equity,  but  not 
at  law.  Steptoe  v.  Harvey.  7  Leigh  501:  Ward  v. 
Johnson,  6  Munf.  6;  Sayre  v.  King,  17  W.  Va.  678; 
Glenn  v.  Morgan,  28  W.  Va.  470;  Merchants*,  etc.. 
Bank  V.  Evans.  9  W.  Va.  882;  Harnsbarger  v.  Kinney, 
13  Qratt  521;  Devers  v.  Ross,  lOGratt.  263,  and  note. 
See  monographic  no^tf  on  "Bonds"  appended  to  Ward 
V.  Chnrn.  18  Qratt  801.  See  also,  foot-note  to  Baird 
V.  Rice.  1  Call  18;  2lso,  foot-note  to  Wright  v.  Stock- 
ton. 5  Leigh  164. 

C  RELEASE  OP  LEVY  ON  GOODS  OP  PRINCI- 
PAL.—See  monographic  note  on  "Contribution  and 
Exoneration." 

D.  NOTICE  BY  SURETY  TO  CREDITOR  TO  SUE. 
-See  monographic  note  on  "Contribution  and  Ex- 
oneration." 

E.  RELEASE  OP  COLLATERAL  SECURITY.- 
See  monographic  note  on  "Contribution  and  Exon- 
eration." 

P.  EXTENSION  OP  TIME  TO  ONE  SURETY-EP- 
B^CT  ON  COSURETY.— An  agreement  between  the 


Note  on  Suretyship. 

creditor  and  one  of  the  sureties  for  the  extension  of 
time  does  not  release  the  other  surety,  because  the 
second  surety  may  still  pay  the  debt  and  exercise 
any  of  the  rights  which  the  surety  may  assert  for 
his  protection  against  his  principal.  Wright  v.  In- 
dependence Nat.  Bank.  96  Va.  728,  82  S.  E.  Rep.  450. 
See  also.  Legrand  v.  Rixey.  83  Va.  862,  8  S.  E.  Rep. 
864. 

An  extension  of  time  to  a  surety,  or  the  release  of 
a  levy  upon  the  property  of  one  surety,  will  not  re- 
lease the  liability  of  his  cosurety,  as  cosureties  are, 
as  respects  each  other  and  the  creditor,  joint  prin- 
cipals. Alexander«v.  Byrd,  86  Va.  600,  8  S.  E.  Rep. 
677;  Legrand  v.  Rixey.  88  Va.  876,8  S.  E.  Rep.  864. 
Code  1878.  ch.  142, 1 14. 


V.  PLBADINO  AND  PRACTICB. 

A.  REMEDIES  OP  THE  CREDITOR.- If  the  obli- 
gation be  several,  the  creditor  may  pursue  the 
surety  only;  if  it  be  merely  Joint  he  may  bring  his 
action  against  the  survivor,  or  the  representative 
of  the  deceased,  at  his  option,  as  if  both  were  prin- 
cipals: after  a  several  judgment  against  the  prin- 
cipal, he  need  not  sue  out  execution  thereupon,  but 
may  pursue  and  coerce  payment  from  the  surety: 
and  upon  a  joint  Judgment  against  both,  he  may 
cause  execution  to  be  levied  at  his  pleasure  upon 
the  person  or  property  of  either:  or  he  may 
pursue  the  surety  personally,  notwithstanding  a 
collateral  surety  given  by  him  or  his  principal. 
Humphrey  v.  Hitt  6  Qratt  624. 

Where  a  surety  has  removed  from  the  county, 
leaving  the  principal  within  it,  the  creditor  may 
proceed  against  the  surety  as  an  absent  defendant, 
and  attach  any  effects  or  debts  he  may  have  in  the 
state.  Loop  v.  Summers.  8  Rand.  611.  In  such  case, 
the  principal  should  be  brought  before  the  court 
before  a  decree  can  be  obtained  against  his  surety. 
Loop  V.  Summers,  8  Rand.  611. 

B.  PARTIES.— The  personal  representative  and 
the  sole  devisee  of  a  deceased  surety  are  necessary 
parties  In  order  that  tbe  deceased  surety's  part  of 
the  debt  may  be  ascertained  and  his  estate  sub- 
jected to  its  payment  WytheviUe,  etc.,  Co.  v. 
Prick  Co.,  96  Va.  141,  80  S.  E.  Rep.  491. 

Action  against  Heirs  of  Surety.- Parties  having  ob. 
tained  decrees  against  their  debtor  in  a  suit  pend- 
ing in  the  county  court,  and  he  having  become 
bankrupt  may  bring  another  suit  in  the  circuit 
court,  against  the  administrator  and  heirs  of  his 
surety,  to  subject  the  real  estate  of  the  surety  to 
satisfy  their  debts.  Ewing  v.  Perguson,  88  Oratt. 
648. 

C.  DEPENSES. 

Defenses  Not  Allowed  the  Principal.- Sureties  are 
not  allowed  defenses,  that  existed  at  the  time  of 
making  the  contract  that  are  not  allowed  the  prin- 
cipal. Pugh  V.  Cameron,  11  W.  Va.  628;  Ross  v. 
Woodvllle.  4  Munf.  824.  Hence,  if  the  plea  of  usury 
cannot  avail  the  principal  obligor,  it  cannot  be  of 
any  avail  to  the  surety,  as  the  surety  cannot  at- 
tack the  validity  of  the  contract  if  the  principal 
cannot    Pugh  v.  Cameron,  11  W.  Va.  628. 

A  purchaser  of  land  having  given  bond  and  secu- 
rity for  the  price,  without  getting  a  good  title,  it  is 
competent  to  him  to  bind  his  surety,  as  well  as  him- 
self, by  waiving  such  a  title  as  he  might  otherwise 
have  insisted  upon,  as  a  condition  precedent  to  the 
payment  of  the  money.  If,  therefore,  he  do  not  ap- 
peal from  an  order  dissolving  an  injunction,  which 
was  granted  him  for  the  want  of  title,  his  surety 
has  no  right  to  another  injunction  upon  the  same 
ground.    Ross  v.  Woodvllle,  4  Munf.  824. 

Usury.— The  defense  of  usury  Is  personal  to  the 
debtor,  yet  one  in  privity  with  him  as  a  surety  can 
use  the  defense.    Moore  v.  Johnson,  84  W.  Va.  672, 


333 


2  RAND. 

IS  S.  £.  Rep.  918.  See  moaoflrraphic  noU  on  "Usary" 
appended  to  Coffman  v.  Miller,  26  GratL  698. 

Infancy  of  Principal.— if  the  principal  is  not  liable 
by  reason  of  a  purely  personal  defense  in  the  na- 
ture of  a  privilege  or  protection,  as  infancy  or  cov- 
erture, then  the  surety  is  not  released,  but  the 
contract  subsists  as  airainst  him  in  full  force.  Ky- 
ffer  V.  Slpe.  89  Va.  507.  16  S.  £.  Rep.  627.  But  see  Edi- 
chal,  etc.,  Ck).  v.  Columbia,  etc.,  Co.,  87  Va.  641.  18  S. 
£.  Rep.  100. 

Pleading  and  Proof.— For  a  discussion  of  various 
pleas  and  the  proof  adduced  under  them  in  the 
particular  case,  see  Accident,  etc..  Co.  v.  Baker,  84 
W.  Va.  667.  12  S.  E.  Rep.  884. 

D.  WITNESSES.— Upon  a  bill  by  a  surety  against 
the  creditor,  to  be  relieved,  on  the  ground  that  the 
creditor  had  authorized  the  sheriff  to  release  the 
property  levied  on  under  the  execution,  if  the  cred- 
itor answers  and  denies  explicitly  the  allegations 
of  the  bill  in  this  respect,  the  sheriff  is  a  doubtful 
witness  to  sustain  the  bill,  and  though  he  testifies 
that  the  creditor  directed  him  not  to  sell,  he  not 
being  sustained  by  strong  corroborating  circum- 
stanoes,  relief  should  be  denied.  Shannon  v.  Mc- 
Mullin,  25  Gratt.  212. 

The  principal  is  a  competent  witness  for  the 
surety,  to  prove  the  agreement  between  the  cred- 
itor and  himself.  an<l  the  indulgence  given  him  for 
the  debt.    Steele  v.  Boyd,  6  Leigh  547,  and  note. 

E.  EVIDENCE. 

Declarations  of  OUIffor.— The  acu,  admissions  and 
declarations  of  the  principal  obligor  in  a  bond,  done 
and  made  at  the  time  of  its  delivery,  are  evidence 
against  his  sureties  on  the  bond,  though  he  is  dead, 
and  therefore  not  a  party  to  the  suit.  Walker  v. 
Pierce.  21  Gratt  728. 

Habits  of  Surety.— In  an  action  against  a  surety, 
evidence  of  his  habits  as  respects  "becoming  surety 
for  persons"  is  inadmissible.  Triplett  v.  Goff.  88 
Va.  784,  3  S.  E.  Rep.  525. 

Judgment  against  Principal— effect  on  Surety.— A 
verdict  and  judgment  against  the  principal  is  not 
conclusive,  but  prima  facie  only,  against  his  surety. 
Jacobs  V.  Hill.  8  Leigh  893;  Craddock  v.  Turner,  6 
Leigh  116;  Douglass  v.  Fagg.  8  Leigh  596;  Munford 
V.  Overseers.  2  Rand.  818;  Sute  v.  Nutter.  44  W.  Va. 
889.  30  S.  £.  Rep.  69.  See  opinion  of  Judge  Gbcbn  in 
Munford  v.  Overseers.  8  Rand.  313.  explaining  the 
bearing  on  this  point  of  Braxton  v.  Winslow.  1 
Wash.  31.  and  also  Baker  v.  Preston.  Gilm.  285.  and 
note.  See  generally,  monographic  note  on  "Judg- 
ments" appended  to  Smith  v.  Charlton.  7  Gratt  425. 

Estoppel.— N..  living  In  Virginia,  brought  two  suits 
in  South  Carolina,  and  B.,  living  there,  became  his 
security  tor  costs.  N.  executed  to  B.  a  bond  with 
sureties  living  In  Virginia,  with  condition  to  indem- 
nify him  against  Injury  for  having  entered  into  the 
undertaking  as  surety  for  the  said  costs  In  an  ac- 
tion by  B.  against  N.  and  his  sureties,  the  records 
of  the  suits  brought  by  N.  in  South  Carolina  were 
offered  in  evidence  by  B.,  and  were  objected  to  on 
the  ground  that  they  showed  that  B.  had  not  be- 
come the  surety  at  the  date  of  the  bond  of  N.  and 
his  sureties  to  him.  //pW.  that  the  defendants  not 
showing  that  B.  was  surety  for  N.  for  costs  In  other 
cases,  their  bond  must  be  held  to  refer  to  these 
suits;  and  they  are  estopped  by  their  bond  from 
denying  that  B.  was  the  surety  of  N.  at  the  time  of 
its  execution.    Cordle  v.  Burch.  10  Gratt  480. 

F.  NEW  TRIAL.— A  new  trial  ought  not  to  be 
awarded  by  a  court  of  equity  because  of  after-dis- 
covered evidence,  unless  such  evidence  ought  to 
produce  a  different  verdict  and  unless  it  was  pre- 
vented from  being  introduced  on  the  trial  at  law  by 
fraud  or  by  Ignorance  unmixed  with  negligence. 
And  therefore  a  surety  cannot  rely  on  his  Ignorance 
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of  a  substantial  defense  known  to  his  principal,  an- 
less  he  alleges  in  his  bill,  and  proves,  that  he  took 
proper  steps  to  ascertain  from  his  principal  or 
otherwise  the  true  state  of  the  case,  or  that  he  was 
prevented  from  so  doing  by  circumstances  not  ao- 
der  his  control.  Say  re  v.  King.  17  W.  Va.  562:  SmiUi 
v.  McLaln.  11  W.  Va.  666. 


Whittington    and  Others    y.   Christian  and 
Others* 

February,  1884. 

Forfeited  L«nd»— How  Acqnirod.t— Wher«  the  title  to 
lands  has  been  re-vested  in  the  Commonwealth, 
for  non-payment  of  quit-rents,  such  lands  cannot 
be  taken  up  as  waste  and  unappropriated,  under 
a  Land-Office  Treasury  Warrant:  but,  they  can 
only  be  acquired  by  petition. 

Ejectment— iMue  Jolned-Effect  on  Demise.— A  demise 
being  laid  in  ejectment,  before  the  title  of  the 
lessor  of  the  plaintiff  accrued,  cannot  be  uken 
advantage  of  after  issue  Joined. 

Action  for  Mesne  Profits-Bvldence  -Record  of  Elect- 
mentt— In  Virginia,  the  record  of  an  action  of 
ejectment  is  not  conclusive  evidence  of  the  date 
of  the  demise,  in  an  action  for  mesne  profits,  al- 
though It  is  conclusive  as  to  the  title. 

Demurrer  to  Evidences- Record-lofereocee -In  a  de- 
murrer to  evidence,  it  is  not  necessary  to  enter  on 
the  record  an  admission  of  all  proper  Inferences 
from  the  facts;  but,  it  may  be  left  to  the  Court  to 
draw  such  inferences. 

This  was  an  appeal, from  the  Superior 
Court  of  Amherst  county.  The  case  was 
elaborately  argued  in  this  Court,  by 
Stanard,  for  the  appellants,  and  Johnson, 
for  the  appellees;  but,  as  the  opinions  of 
the  Judges  contain  a  complete  view  of  the 
case,  as  well  as  of  the  points  made  in  the 


♦For  sequel  of  principal  case,  see  Warwick  v.  Nor- 
vell.  1  Leigh  98.  100.  101.  IDS, 

tPorfolted  Lands— How  Acqaired. -•A  patent  for  land 
which  has  been  previously  granted  by  the  common- 
wealth, and  has  been  forfeited  under  the  dellnqaent 
land  laws,  passes  nothing  to  the  patentee:  and  a 
conveyance  of  the  land  forfeited  by  the  commit 
slouer  of  delinquent  lands,  passes  the  title  vested  in 
the  commonwealth  bv  the  forfeiture.  Levasserr. 
Washburn.  11  Gratt.  678.  In  delivering  the  opinion 
of  the  court.  Lbe.  J.,  said:  "That  before  the  grant 
to  the  defendant  issued,  the  title  under  the  Girond 
grant  had  been  forfeited  to  the  commonwealth,  vill 
give  no  strength  to  the  defendant's  grant:  because 
it  was  for  land  entered  and  surveyed  by  him  as 
waste  and  unappropriated  land,  and  there  wa.s  no 
act  then  In  force  authorizing  forfeited  lands  to  be 
entered  as  waste  and  unappropriated:  the  actwbich 
at  one  time  had  authorized  it.  having  been  repealed. 
And  In  the  absence  of  such  a  statutory  provision, 
no  title  could  be  acquired  to  such  lands  by  coirj 
and  survey,  and  a  patent  obtained  for  them  would 
be  merely  void.  The  law  pointed  out  the  mode  by 
which  the  title  to  such  lands  was  to  be  pas.sed.  and 
that  was  by  sale  and  conveyance  by  the  commis- 
sioner of  forfeited  lands,  and  any  attempt  to  acquire 
title  to  them  In  any  other  mode  would  be  utterly 
Ineffectual.  When  a  conveyance  should  be  made 
In  the  mode  prescribed  by  law.  it  would  pa« 
the  forfeited  title  and  overreach  any  Inter- 
mediate grant  founded  upon  an  entry  and 
survey:  such  grant  not  precluding  the  com- 
monwealth from  making  a  deed  through  her 
commissioner  In  the  appointed  mode,  which 
would  be  effectual  to  pass  the  title  vested  In  her  by 
the  forfeiture.  Wilcox  v.  Calloway,  1  Wash.  S8: 
Whittinotonv.  Christian.  2  Band.  858."  To  the  iwiul 
that  land,  having  been  granted  by  the  common- 
wealth,  though  It  afterwards  lapsed,  is  not  subject 
to  location  on  a  treasury  warrant,  the  principal  rase 
Is  cited  In  French  v.  Successors  of  the  Loyal  Co..  5 
Leigh  6«7:  Warwick  v.  Norvell.  1  Rob.  8*1.  See 
principal  case  also  cited  In  French  v.  Successors  of 
the  Loyal  Co..  5  Leigh  689.  674;  Garter  v.  Ramey.  18 
Gratt.  848:  Blankenplckler  v.  Anderson's  Heirs.  15 
Gratt.  62. 

^Ejectment.— See  monographic  note  on  **Ejectmeut" 
appended  to  Tapscott  v.  Cobbs.  11  Gratt.  171  The 
principal  case  Is  cited  In  Beckwith  v.  Thompson.  18 
W.  Va.  134. 

(Demurrer  to  Evidence.— See  monographic  note  on 
"Demurrer  to  the  Evidence"  appended  toTuttv. 
Slaughter.  5  Gratt.  864. 

Same— Principles   Oovernlng.— The  principles  gov- 
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argument,  any  other  report  would  be  un- 
necessary. 

February  26.     JUDGE  GREEN. 

The  land  in  dispute  is  1,000  acres,  part 
of  a  larger  tract,  patented  on  the  10th  day 
of  September,  1755,  to  James  Christian, 
John  Christian,  and  William  Brown, 
354  for  *3,926  acres.  James  and  John 
Christian  died  before  the  year  1768, 
and  Brown  survived  them;  and  they  being 
jiiintenants,  the  title  to  the  whole  land,  as 
the  law  then  was,  survived  to  him.  On  the 
7th  of  September,  1768,  John  Christian,  the 
Son  of  the  patentee  John,  and  father  of  the 
IcN'iors  of  the  plaintiffs,  gave  his  bond  to 
John  Edloc,  for  the  conveyance  of  1.000 
acres  of  the  said  patent,  to  be  laid  off  as 
Edloe  should  choose,  so  as  not  to  interfere 
uiih  the  lands  already  laid  off,  and  sur- 
veyed by  James  Higginbotham.  On  the 
5th  of  November,  1788,  James  Higginbo- 
tham surveyed  and  laid  off  these  1,000 
acres,  for  the  heirs  of  Edloe.  On  the  19th 
of  January,  1798,  Alexander  Edloe,  heir  at 
law  of  John  Edloe,  assigned  this  bond  to 
John  Christian,  the  nephew  of  John  Chris- 
tian, the  obligor;  who,  in  February,  1798, 
assigned  it  to  the  obligor,  who  was  the 
father  of  the  lessors  of  the  plaintiff,  and 
for  whose  benefit  John  Christian,  the 
nephew,  had  procured  the  original  assign- 
ment. On  the  29th  of  April,  1774,  the  land 
so  patented  was,  upon  the  petition  of  John 
and  Charles  Christian  against  William 
Brown,  and  the  devisees  of  John  Christian, 
and  the  devisees  of  James  Christian,  by  an 
order  of  the  General  Court,  lapsed  for  the 
non-payment  of  the  quit-rents,  and  the 
lands  declared  to  be  vested  again  in  the 
Crown.  James  London's  deposition,  taken 
September  23d,  1801,  in  a  suit  in  Chancery, 
between  John  and  Charles  Christian  against 


ernine  demurrers  to  evideQce  asstated  by  Judob 
Oreev  in  WMttinoton  v.  Christian,  2  Band.  353.  was 
approved  and  acted  on  in  Troui  v.  Va.  &  Tenn.  R. 
a  Co..  23  Oratt.  «I9.  630.  640. 

Same-Who May  Demur.  -In  tbls  state,  as  It  was  in 
VirfflDia  before  tbis  state  was  formed,  the  practice 
is  well  settled  that  either  party  may  demur  to  the 
evidence  of  the  other,  unless  the  case  be  clearly 
against  the  party  offering  the  demurrer:  or  the 
conrt  shonld  doabt  what  facts  conld  be  reasonably 
Inferred  from  the  evidence  demurred  to.  In  which 
case  the  Jury  is  the  most  lit  tribunal  to  decide,  to 
pmall  the  evidence  on  both  sides  into  the  demurrer 
and  then  to  consider  as  if  the*  demurrant  had  ad- 
mitted all  that  could  reasonably  be  Inferred  from 
the  evidence  sriven  a^rainst  him,  and  had  waived  all 
the  evidence  on  his  part  which  contradicted  that 
offered  asrainst  him.  the  credit  of  which  has  been  im- 
peached and  also  all  inference.^  from  his  own  which 
do  not  arise  from  it,  Peabody  Ins.  Co.  v.  Wilson.  29 
W.  Va.  686.  2  S.  £.  Rep.  898.  citing:  principal  case.  To 
same  effect  the  principal  case  is  cited  with  approval 
in  Rohr  v.  Davis.  9  Leisrh  84. 

Smw-  Effect. -In  Hefflebower  v.  Detrick.  27  W. 
Va.  2l.il  was  said:  *'As  the  defendant  introduced 
no  evidence,  the  effect  of  his  demurrer  to  evidence 
is  to  allow  full  credit  to  all  the  competent  evidence 
of  tbe  plaintiff,  and  to  admit  all  the  facts  directly 
proved  by.  or  that  a  jury  miffht  fairly  infer  from  it. 
In  drawing  these  inferences  as  to  what  the  evidence, 
wbether  direct  or  circumstantial  and  presumptive 
tends  to  prove,  it  is  Incumbent  on  the  court  to 
adopt  those  most  favorable  to  the  demurree  pro- 
vided they  be  not  forced,  strained  or  manifestly 
repnfimant  to  reason.  HansbrouRh  v.  Thom.  3 
Leigh  147:  Whittington  v.  Christian,  2  Rand.  863; 
Miller  V.  Ins.  Co..  8  W.  Va.  B15:  Ware  v.  Stephenson. 
lOLeigfh  164:  Trout  v.  Tenn.  R.  R.  Co..  23  Gratt.  619  " 
On  the  .subject  of  demurrer  to  the  evidence,  the 
principal  case  Is  also  cited  with  approval  in  Green 
V.  Judith,  6  Rand  17.  23,  28.  SO:  Hansbrouffh  v. 
Thom.  8  Leiffh.  157.  158:  Horner  v.  Speed.  2  Pat.  & 
H.  6B8:  Peabody  Ins.  Co.  v.  Wilson.  29  W.  Va.  685.  2 
S  E.  Rep.  892. 893. 


Reuben  Norvell,  states,  that  the  land 
called  John  Christian's,  on  the  waters  of 
Rocky  Run,  had  been  settled  upwards  of 
45  years.  That  of  Charles  Christian,  taken 
in  the  same  suit,  May  18,  1804,  states,  that 
William  Brown  agreed  with  John  Chris- 
tian, the  father  of  the  lessors  of  the  plain- 
tiff, that  if  he  would  make  John  Edloe  a 
good  title  to  1,000  acres  out  of  the  said 
patent,  he  would  relinquish  all  his  right  in 
the  said  land,  and  never  after  did  he  lay 
any  claim  to  the  land.  The  witness  states, 
that  he  ha'd  no  interest  in  the  1,000  acres 
purchased  by  Edloe.  These  1,000  acres 
were  charged  for  taxes  to  J.  Edloe; 

355  and   the   taxes   *were   paid   by   John 
Christian,  in  the  namp  of  Edloe,  from 

the  year  1782  to  1787,  both  inclusive,  and 
for  the  years  1788  and  1789,  without  its  be- 
ing designated  in  the  receipt  on  whose  ac- 
count the  taxes  were  paid.  This  land, 
called  Edloe's,  containing  1,000  acres,  is 
the  land  in  dispute,  and  was  granted  to 
Reuben  Norvell,  by  three  patents,  bearing 
date  in  October  and  November,  1797,  upon 
surveys  made  in  November,  1795,  and  Feb- 
ruary and  March,  1796,  and  was  settled  by 
his  tenant  in  1802  or  1803;  and  held  by 
him  ever  since.  This  was  the  first  acttial 
settlement  made  on  that  part  of  the  land 
called  Edloe's;  and  no  act  of  ownership 
over  this  part  of  the  land  is  shewn,  except 
that,  in  1772,  a  person  who  lived  adjoining 
the  land,  got  some  timber  for  building  a 
tobacco  house  from  that  part  of  the  land, 
by  the  permission  of  James  Christian,  who 
acted  as  agent  of  the  owners,  who  were 
reputed  to  be  the  Christians  of  New  Kent, 
but  the  witness  knew  not  which.  But,  John 
Christian  was  reputed  to  have  an  interest; 
whether  as  sole  claimant  or  not,  the  wit- 
ness did  not  know.  The  land  where  the 
timber  was  gotten,  was  not  then,  but  was 
afterwards,  called  Edloe's.  It  is  also 
proved,  that,  before  the  year  1770,  there 
was  an  old  settlement  on  a  part  of  the 
patented  land:  that,  John  Christian,  in  1773, 
claimed  all  the  land  not  before  sold;  and, 
in  the  same  year,  Gossett  took  possession 
of  the  old  improvements  under  John 
Christian,  and  that  part  of  the  land  was  af- 
terwards sold  to  Grissom  by  John  Chris- 
tian: that  Henry  Christian  settled  on  a 
part  of  the  said  land,  as  the  witness  under- 
stood, claiming  under  John  Christian,  in 
1776  or  1777,  and  resided  there  in  1788: 
John  and  Charles  Christian,  at  whose  in- 
stance the  land  had  been  lapsed,  conveyed 
9:^3  acres  of  the  lapsed  land  to  Grissom,  on 
the  30th  of  October,  1777,  and  507  acres  to 
Henry  Christian,  on  the  9th  of  December, 

1777,  and  507  acres  to  Charles  Christian 
of   Goochland,  on   the  24th  of  September, 

1778.  The  heirs  at  law  of  John  Christian 
brought   their    ejectment,    upon    the 

356  case  above  stated,  against  *Whitting- 
ton,  claiming  under  Reuben  Norvell. 

The  above  was,  in  substance,  all  the  evi- 
dence given.  The  demise  is  laid  on  the 
first  of  January,  1795.  The  defendant 
moved  the  Court,  to  compel  the  plaintiflFs  to 
join  in  a  demurrer  to  the  evidence,  which 
they  resisted.  But,  the  Court  compelled 
them  to  join,  and  gave  judgment  for  the 
plaintiffs. 
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It  is  objected  by  the  appellants,  that  the 
date  of  the  demise  laid  in  the  declaration, 
being  before  the  death  of  John  Christian, 
and  consequently  before  the  title  of  the 
lessors  of  the  plaintiffs  accrued  to  them, 
they  were  then  incapable  of  making  a 
lease,  and  consequently  the  plaintiffs'  ac- 
tion cannot  be  maintained,  notwithstanding 
the  act  of  Assembly  which  provides,  that 
"after  issue  joined  in  ejectment  on  the  title 
only,  no  exception  of  form  or  substance 
shall  be  taken  to  the  declaration  in  any 
Court  whatsoever;"  the  more  especially  as. 
by  the  common  law,  a  judgment  in  eject- 
ment is  conclusive  evidence  of  title,  at  the 
date  of  the  demise  laid  in  the  declaration, 
in  an  action  for  mesne  profits.  The  objec- 
tion which  is  now  urged  was  considered  in 
the  case  of  Duval  v.  Bibb,  3  Call,  362,  and 
over-ruled;  and  I  think  rightly.  The  ob- 
ject of  the  statute  was  to  limit  the  defend- 
ant in  ejectment,  affter  issue  joined  on  the 
title  only,  to  objections  to  the  title  only;  so 
that,  if  the  lessors  of  the  plaintiff  could 
shew  a  title  at  the  time  the  suit  was  insti- 
tuted, they  were  entitled  to  recover,  not- 
withstanding any  error  in  form  or  sub- 
stance. The  case  of  Butts  v.  Blunt,  1  Ran. 
255,  does  not  controvert  this  position.  In 
that  case,  the  evidence  declared  to  be  in- 
admissible had  no  tendency  to  prove  any 
title  in  the  lessor  of  the  plaintiff.  It  was 
that  title  which  was  in  issue,  and  to  which 
the  proofs  of  the  parties  were  necessarily 
,  confined.  The  objection  was  not  to  the 
declaration,  but  to  the  proofs  offered  to 
shew  a  fee  simple  title  in  a  person  other 
than  the  lessor.  It  is  true,  that  this  con- 
struction of  the  statute  and  the  rule  of  the 
common  law  referred  to,  cannot  exist  to- 
gether. The  consequence  is,  that  the 
statute  abrogates  that  rule  of  the  common 
law  in  toto,  and  in  an  action  for 
357  *mesne  profits,  the  plaintiff  may  ex- 
hibit the  judgment  in  ejectment  as 
conclusive  evidence  of  his  title  at  the  time 
of  the  institution  of  the  action  of  ejectment, 
but  must  produce  other  proof  to  shew  the 
commencement  of  the  title  established  by 
that  judgment. 

On  the  part  of  the  appellee,  it  is  strongly 
insisted,  that  the  Court  erred  in  compelling 
him  to  join  in  the  demurrer  to  evidence 
tendered  by  the  other  party;  and,  the 
authorities  shewing  the  original  practice  of 
the  English  Courts  on  this  subject,  have 
been  brought  to  the  attention  of  the  Court, 
and  ably  commented  on.  From  these  it 
appears,  that  the  former  practice  was,  to 
require  the  party  demurring  to  admit  upon 
the  record  the  existence  of  all  facts,  which 
the  evidence  offered  by  the  other  party  con- 
duced to  prove.  Those  facts  were  to  be 
ascertained  by  the  Court;  and  in  this  re- 
spect, the  Court  might  err  in  opinion,  and 
if  so,  and  the  party  refused  to  make  the 
admission,  he  lost  the  benefit  of  his  demur- 
rer; or,  if  he  made  the  admission  on  record, 
it  bound  him  irrevocably.  In  the  latter 
case,  the  error  of  the  Court  could  never  be 
corrected;  and  in  the  former,  not  without  a 
protracted  litigation,  attended  with  great 
delay  and  expense,  to  wit:  by  bill  of  excep- 
tions and  appeal. 

To  avoid  this  inconvenience,  the  modern 


practice  is,  especially  in  Virginia,  where  it 
•has  been  sanctioned  by  repeated  decisions 
of  this  Court,  to  allow  either  party  to  de- 
mur, unless  the  case  be  clearly  against  the 
party  offering  the  demurrer,  or  the  Court 
should  doubt  what  facts  should  reasonably 
be  inferred,  from  the  evidence  demurred 
to;  in  which  case,  the  jury  is  the  most  fit 
tribunal  to  decide;  to  put  all  the  evidence 
on  both  sides,  into  the  demurrer;  and  then 
to  consider  the  demurrer,  as  if  the  de- 
murrant had  admitted  all  that  could  reas^-n- 
ably  be  inferred  by  a  jury,  from  the  evi- 
dence given  by  the  other  party,  and  waived 
all  the  evidence  on  his  part,  which  contra- 
dicts that  offered  by  the  other  party,  or  the 
credit  of  which  is  impeached;  and  all  in- 
ferences    from     his     own     evidence, 

358  which  do  not  necessarily  *flow  from 
it.     With  these  limitations,  the  party 

whose  evidence  is  demurred  to,  has  all  the 
benefit  of  the  ancient  practice  which  it 
was  intended  to  give  him,  without  subject- 
ing the  other  party  to  its  inconveniences; 
and  no  disputed  fact  is  taken  from  the  jury, 
and  referred  to  the  Court.  I,  therefore, 
think  that  the  Court  was  right,  in  com- 
pelling the  appellees  to  join  in  the  de- 
murrer. 

Upon  the  merits  of  this  case,  I  feel  some 
difficulties.  The  questions  which  arise  in 
this  case,  have  been  twice  discussed  here; 
once  in  the  Court  of  Appeals,  and  once  in 
a  Special  Court  of  Appeals;  and  the  deci- 
sions of  those  Courts  respectively,  (con- 
sidering the  division  of  the  Judges  in  the 
last  case,)   nearly  neutralise  each  other. 

These  questions  seem  to  arise  in  the 
case: 

1.  Whether  the  petitioners  acquired,  by  the 
judgrnent  of  the  General  Court  in  1774, 
any  right  which,  connected  with  the  pos- 
session, such  as  it  was,  enabled  them  to 
sustain  an  action  of  ejectment? 

2.  Whether  the  act  of  1798,  with  a  posses- 
sion, such  as  it  was,  and  the  payment  of 
taxes,  gave  to  John  Christian  a  title  to  the 
lands  in  question,  upon  which  he  could 
maintain  an  ejectment?  and  this  last  ques- 
tion will  be  materially  affected  by  the 
question, 

3.  Whether  the  lands  in  question,  after 
the  establishment  of  the  Land  Office,  were 
liable  to  be  located  by  virtue  of  a  Trcasur}' 
Warrant?  and  if  not, 

4.  Whether,  nevertheless,  the  legal  title 
of  the  Commonwealth  passed  to  Non-el! 
by  the  grants  made  to  him? 

These  questions  involve  an  inquiry  into 
the  general  outline  of  the  land  laws  of 
Virginia,  affecting  this  question,  both  be- 
fore and  since  the  Revolution. 

During  the  Royal  government,  the  lands 
belonged  to  the  Crown,  and  were  granted 
by  the  Governor,  with  the  approbation  of 
the  Council,  according  to  such  methods 
and  instructions  as  were,  from  time  to 
time,  prescribed  and  given  by  the  King  in 
Council.  It  is  impossible  now,  in  conse- 
quence   of    the     destruction    of    the 

359  public   records,   during   *the   Revolu- 
tion, to  ascertain  what  were  the  rules 

thus  established,  in  all  their  details.  But, 
a  pretty  full  outline  may  be  gathered  from 
the    forms    of   patents,    as    they   are   rcgis- 
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tered — our  acts  of  Assembly — the  remain- 
ing fragments  of  the  Council  books,  and 
the  decisions  of  the  Court  of  Appeals,  since 
the  Revolution,  in  which  the  ancient  prac- 
tice upon  this  subject  is  occasionally  re- 
ferred to.  Notwithstanding  the  granting 
of  lands  belonged  exclusively  to  the  Gov- 
ernor and  Council,  under  the  direction  of 
the  King  in  Council,  (2  Hen.  St.  at  Lar.  p. 
253,)  yet  the  acts  of  the  Colonial  Assem- 
bly, when  sanctioned  by  the  Crown,  oper- 
ated as  limitations  on,  and  modifications 
of  those  instructions. 

During  the  government  of  the  Virginia 
Company,  no  reservation  or  condition  \yas 
annexed  to  the  grants,  except  a  reservation 
of  a  quit-rent  to  the  Company.  But,  soon 
after  the  charter  of  the  Company  was 
seized  into  the  King's  hands,  we  find  that 
the  patents  had  not  only  the  usual  reserva- 
tion of  quit-rents,  but  also  the  following 
proviso:  Provided,  that  if  the  said  A.  B. 
^hall  not  plant  and  seat  upon  the  said  land, 
within  the  term  of  three  years  now  next 
ensuing  the  date  hereof,  that  then  it  shall 
and  may  be  lawful  for  any  adventurer  or 
planter  to  make  choice  of,  and  seat  upon 
the  same.  (Patent  Book,  1626,  February 
3.)  And  this  continued  to  be  the  form  of 
the  patents  until  1710.  Not  only  might  any 
other  enter  land  not  patented  and  seated 
according  to  the  proviso  of  the  patent,  as 
if  it  were  vacant,  but  in  1644  it  was  en- 
acted, that  lands  deserted  after  they  were 
settled,  might  be  taken  up  and  patented  as 
deserted,  by  any  other.  But,  in  1657  it 
was  enacted,  that  no  patent  should  there- 
after pass,  upon  pretense  that  the  land  was 
deserted  for  want  of  planting  within  the 
term  of  three  years,  unless  an  order  be  first 
granted  by  the  Governor  and  Council  for 
that  second  patent,  whereby  the  land  is 
adjudged  so  to  be  deserted,  and,  that  the 
first  petitioner  for  deserted  land  shall  not 
be  denied  to  have  the  first  grant.  In 
360  1661,  this  act  was  re-enacted,  *with 
the  addition  of  a  provision  that  the 
first  petitioner  should  have  the  preference, 
'he  making  his  rights,"  (that  is,  charter  or 
iinportatipn  rights,)  "appear  when  he  pe- 
titions for  the  land." 

In  1699,  (see  Council  Order  Book,  Jan- 
uary 4,  1699,  1700,)  new  instructions  ad- 
dressed to  Governor  Nicholson,  as  to  a 
new  method  of  granting  lands  in  Virginia, 
were  received,  the  particulars  of  which 
cannot  be  ascertained,  as  they  are  not  ex- 
tant. But,  it  appears,  that  in  this  year  be- 
gan the  practice  of  granting  lands,  upon 
consideration  of  composition  money  paid 
to  the  Receiver  General;  and,  that  all  ques- 
tions as  to  the  priority  of  entries  for  va- 
cant land,  were  decided  by  the  Governor 
and  Council  upon  caveats.  (See  back  of 
Council  Order  Book,  letter  of  August  23, 
1706,  containing  an  explanation  of  the  then 
method  of  taking  up  lands.)  In  1705,  an 
act  was  passed  "concerning  granting,  seat- 
ing and  planting  of  lands,  &c."  which  Mr. 
Hening  has  published  as  omitted  by  mis- 
take in  the  revisals  of  1733  and  1752.  But, 
it  was  not  published,  because  it  was  never 
in  force;  for  the  Queen  disallowed  that  act 
and  the  act  of  1666,  declaring  what  is  meant 
by  seating  of  land.     (See  Orders  in  Coun- 


cil, October  84,  1711.)  New  instructions 
were  given  under  date  of  March  1,  1709-10. 
(See  back  of  Council  Book.)  And  in  1710, 
an  act  passed,  probably  conforming  to  those 
instructions,  declaring  that  lands  should  be 
forfeited  for  failure  to  pay  quit-rents  for 
three  years,  and  providing  that  no  patent 
should  be  granted  for  lands  forfeited  for 
want  of  seating  and  planting,  or  for  not 
paying  quit-rents,  until  judgment  and  cer- 
tificate obtained  from  the  General  Court; 
which  could  only  be  had  upon  a  petition  to 
the  Governor,  and  filing  a  copy  of  the  pe- 
tition in  the  General  Court;  whereupon  the 
party  should  be  summoned,  and  thereupon 
the  Court  might  declare  the  lands  forfeited 
and  again  vested  in  the  Crown,  and  certify 
to  the  Governor  that  the  prosecutor  was 
the  first  petitioner,  and  had  prosecuted  his 
petition  with  effect;  whicH  certificate  shall 
entitle  the  party  obtaining  the  same, 

361  to  have  a  *patent  for  the  same  lands, 
in  the  same  manner,  and  under  the 

same  restrictions  and  provisoes,  as  lands 
not  before  patented;  and  if  there  shall  hap- 
pen to  be  a  greater  quantity  of  forfeited 
land  than  shall  be  granted  to  the  first  pe- 
titioner, then  the  residue  of  such  land,  so 
forfeited,  shall  be  granted  to  such  other 
person  or  persons  as  shall  petition  for  the 
same,  under  the  like  restrictions  and  provi- 
soes, and  in  the  same  manner  as  lands  not 
before  patented  shall  be  granted.  This  act 
was  re-enacted  in  1748,  with  some  varia- 
tions in  the  words,  not  affecting  the  con- 
struction of  the  act;  and  this  latter  act  was 
in  force  until  the  Revolution.  After  the 
act  of  1710,  the  patents  had  a  proviso,  that 
if  the  quit-rents  were  in  arrear  for  three 
years,  or  the  land  were  not  cultivated  and 
improved  at  the  rate  of  three  acres  for 
every  fifty,  within  three  years,  the  land 
should  be  forfeited;  "and  thereafter  it  shall 
and  may  be  lawful  for  us,  &c.,  to  grant  the 
said  land  to  such  other  persons  as  we,  &c., 
shall  think  fit."  (Patent  Book,  December 
12,  1710.)  In  1712,  other  instructions  were 
received.  (See  last  Order  in  Council,  April 
22d,  1712,)  which  probably  varied  consid- 
erably the  former  method  of  granting 
lands,  t  am  confident,  that  these,  or  some 
preceding  instructions,  limited  the  right  of 
taking  up  vacant  lands  at  the  pleasure  of 
the  party,  and  without  the  express  order 
of  the  Governor  and  Council,  to  400  acres 
in  one  tract.  The  act  of  1705,  which  was 
disallowed  by  the  Queen,  attempted  to  fix 
the  maximum  of  locations  at  pleasure,  and 
without  the  authority  of  the  (Governor  and 
Council,  at  500  acres;  and  in  my  examina- 
tion of  old  titles,  I  have  observed,  that  af- 
ter this  period,  the  same  person  has  pro- 
cured, on  the  same  day,  several  patents  for 
400  acres  each,  all  adjoining  and  forming 
one  compact  body.  There  are  also  great 
numbers  of  orders  on  the  Council  Books, 
authorising  individuals  to  take  up  larger 
quantities  of  land,  invariably  reciting,  that 
the  party  had  proved  to  the  Governor  and 
Council,  his  ability  to  seat  and  cultivate 
the  same.  And  the  act  of  1779,  for  ad- 
justing and   settling   titles,   &c.,   rcc- 

362  ognizes  *as  valid,  entries  upon  war- 
rants   "with    the     surveyor     of     the 

county,    for   tracts   of   land    not    exceeding 
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400  acres,  according  to  act  of  Assembly." 
But  1  cannot  find  the  act  of  Assembly  al- 
luded to. 

An  order  of  Council,  of  October,  1723, 
authorises  lands  entered  and  surveyed  to 
be  taken  up  by  others,  unless  carried  into 
grant  within  six  months. 

Before  1661,  a  party  desiring  to  take  up 
lands,  might  first  have  a  survey  made,  and 
then,  upon  producing  a  certificate  that  he 
had  proved  his  rights  (charter  or  importa- 
tion,) for  the  quantity  of  land  in  the  sur- 
vey, or  proving  them  before  the  Governor 
and  Council,  might  take  out  a  patent, 
(1642,  chap.  68.)  But,  in  that  year,  it  was 
enacted,  that  such  rights  should  be  first 
proved,  before  any  survey  be  made,  "it  be  • 
ing  unreasonable  that  others,  furnished 
with  rights,  should  be  debarred  by  pretense 
of  survey,  which,  in  itself,  is  no  title." 

In  the  Council  Book,  p.  112,  June  11, 
1724,  there  is  an  order  dismissing  a  caveat, 
''because  the  plaintiff  had  no  pretentions 
to  the  land;"  and,  in  the  same  book,  March 
6th,  1781,  is  the  following  order:  "on  the 
petition  of  George  Woodruff,  setting  forth, 
that  400  acres  of  land  in  Caroline  county 
were,  about  three  years  ago,  granted  by 
order  of  the  General  Court,  as  lapsed,  to 
John  Martin,  who  hath  not  sued  out  a 
patent  for  the  same,  praying  for  a  grant 
thereof;  it  is  ordered,  that  the  said  Martin 
do  attend  this  board  the  next  Court  of 
Oyer  and  Terminer,  to  shew  cause  why 
the  said  land  may  not  be  granted  to  the 
said  petitioner." 

I  observe  too,  that  the  patents  for  lapsed 
land  invariably  recite  the  original  grant; 
the  condition  as  to  the  payment  of  quit- 
rents,  and  cultivating  and  improving;  the 
failure  of  the  original  grantee  to  do  so; 
and  that  the  last  grantee,  or  his  assignor, 
"hath  made  humble  suit  to  our  Governor 
and  Commander  in  Chief  of  our  said  Col- 
ony and  Dominion,  and  hath  obtained  a 
grant  for  the  same;"  and  then  recites  the 
rights  upon  which  the  last  grant  is- 
363  sues,  as  for  *instance,  compensation 
money  paid  to  the  Receiver  General. 

There  is  an  order  in  the  Council  Book, 
of  November  16,  1711,  which  shews  the 
method  of  proceeding,  after  the  judgment 
of  the  General  Court,  declaring  the  lands 
forfeited,  and  the  title  re-vested  in  the 
Crown.  This  order  was  after  the  act  of 
1710,  which  was  in  force  at  the  commence- 
ment of  the  Revolution,  and  shews  that  an 
inchoate  right  to  the  pre-emption  was  vested 
by  the  judgment  of  the  General  Court, 
but  forfeited  by  the  allowance  of  the  peti- 
tion (previously  filed,)  by  the  Governor 
and  Council:  that  the  judgment  and  cer- 
tificate of  the  Court  was  the  conclusive 
evidence  upon  which  the  petition  was  al- 
lowed: and  that  the  composition  money 
was  paid,  or  rights  produced,  not  before, 
but  after  the  allowance  of  the  petition;  and 
the  payment  or  production  of  which  was 
one  of  the  conditions  on  which  the  patent 
was  to  issue.  The  form  of  patents  for 
lapsed  lands  indicates  the  same.  It  is  in 
these  words:  "On  the  petition  of  Augus- 
tine Smith,  for  a  grant  of  400  acres,  found 
lapsed  from  Edward  Buckley,  of  the  county 
of    Essex,    for    the    want    of    seating    and 


planting,  certificate  being  produced  from 
the  General  Court,  that  the  said  Augustine 
Smith  is  the  first  petitioner  for  the  said 
land,  and  hath  prosecuted  the  same  with 
effect,  it  is  ordered,  that  a  patent  be  pre- 
pared for  granting  the  said  land  to  the 
said  Augustine  Smith,  upon  the  conditions 
mentioned  in  her  Majesty's  instructions." 
There  are  many  similar  orders  on  the 
Council  Books,  in  the  same  form,  and  to 
the  same  effect. 

I  observe,  also,  that  there  is  an  order  in 
the  Council  Books,  (October  31,  1723,)  di- 
recting surveyors  of  the  frontier  counties 
"to  give  public  notice,  at  the  Court-house, 
of  the  lapse  of  all  such  grants  or  entries 
as  they  shall  know  to  be  now  void  bylaw, 
and  the  present  orders  of  the  government; 
and  that  they  then  receive  entries  in  com- 
mon form,  from  any  person  desiring  to 
take  up  any  part  of  said  lands."  This 

364  regulation   was   partial,   confined  *to 
the     frontier    counties,    contradicted 

the  provisions  of  the  act  of  1710;  and,  it 
it  ever  had  any  force,  was  abrogated  by 
the  act  of  1748,  which  prescribed  the  man- 
ner of  acquiring  lapsed  lands. 

In  May,  1776,  an  ordinance  of  the  (Con- 
vention declared,  that  all  acts  of  the  Gen- 
eral Assembly  of  the  Colony,  then  in  force, 
should  continue  in  force. 

From  these  materials,  and  what  appears 
in  the  case  of  Wilcox  v.  Calloway,  1  Wash. 
38,  and  other  cases  in  the  Court  of  Ap- 
peals, I  gather,  that  lapsed  lands  were  orig- 
inally liable  to  be  taken  up  at  the  pleasure 
of  any  other,  in  the  same  manner  as  other 
vacant  lands:  that  this  right  was  afterwards 
restrained,  and  they  could  only  be  acquired 
upon  a  petition  to  the  Governor  and  Coun- 
cil, and  upon  a  judgment  of  forfeiture:  that 
this  judgment  was  originally  given  by  the 
Governor  and  Council,  and  afterwards  b} 
the  General  Court:  that,  originally,  the  pe- 
titioner was  bound  to  produce  rights,  suffi- 
cient for  the  whole  or  a  part  of  the  land 
when  the  judgment  of  forfeiture  was  pro- 
nounced; and  that  any  petitioner  for  the 
residue,  not  taken  by  the  first  petitioner, 
must  also  produce  his  rights,  when  he  pe- 
titioned for  the  land:  that  this '  was  dis- 
pensed with  by  the  acts  of  1710  and  1748; 
and  that  the  petitioner  might  take  the 
land,  upon  the  restrictions,  or,  (in  the 
terms  of  the  act  of  1748,)  upon  the  "con- 
ditions" and  provisoes,  upon  which  un- 
patented land  was  granted:  that  those  re- 
strictions (or  conditions)  and  provisoes, 
related  to  the  consideration  to  be  paid. 
and  the  form  of  the  grant,  and  not  to  the 
manner  of  proceeding,  for  procuring  the 
grant;  for,  that  manner  was,  by  the  act  of 
1748,  strictly  confined  to  that  by  petition 
to  the  Governor  and  Council;  whereas, the 
manner  of  procuring  grants  for  unpatented 
lands  was  by  entry  with  the  surveyor  and 
survey,  or  by  survey  under  an  order  of 
Council:  that  the  first  or  any  subsequent 
petitioner  forfeited  the  right  thus  acquired, 
by  failing  to  comply  with  those  condi- 
tions; that  is,  of  producing  rights,  and  tak- 
ing out  a  patent,  within  six  montIi> 

365  after  the  allowance  of  his  *petition; 
as  in  the  case  of  an  entry  and  sur- 
vey of  unpatented  land  in  ordinary  cases. 
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the  claimant  forfeited  his  right,  unless  he 
took  out  his  patent  within  six  months  after 
the  return  of  the  survey;  and  upon  the 
same  policy,  and  for  the  same  reasons,  and 
in  pursuance  of  the  terms  of  the  acts  of 
1710  and  1748:  that  such  forfeiture  of  the 
rights  of  the  first,  or  any  subsequent  peti- 
tioner, could  not  be  taken  advantage  of, 
but  by  a  subsequent  petition,  and  the  judg- 
ment of  the  Governor  and  Council  there- 
upon; as  the  forfeiture  of  an  entry  and 
survey  could  only  be  taken  advantage  of,  by 
a  subsequent  entry  and  survey;  and,  in  those 
cases  respectively,  the  party  originally  en- 
titled could  take  out  his  patent,  at  any 
distance  of  time,  if  no  other  party  had  ac- 
ijuired  a  right:  So  that  the  right  to  sue 
out  the  patent  subsisted,  until  defeated  as 
aforesaid.  And  this  resulted,  in  the  case 
of  lapsed  land,  from  the  provision  of  the 
statute,  that  such  lands  should  not  be 
granted,  but  to  a  petitioner,  and  to  him, 
on  the  conditions  upon  which  unpatented 
lands  were  granted.  That  this  was  the  set- 
tled and  practical  construction  of  the  law, 
appears  from  the  cases  decided  in  this 
Court,  and  will  appear  from  examples  here- 
after cited;  and  it  appears  from  the  order 
of  Council  of  the  6th  of  March,  1731,  not 
only  that  lapsed  lands  could  not  be  taken 
up  as  unpatented  lands,  (for,  if  they  could, 
as  the  quantity  of  lands  petitioned  for  in 
that  case,  did  not  exceed  the  quantity  for 
which  any  owner  of  rights  might  enter 
with  the  surveyor  ad  libitum,  there  would 
have  been  no  necessity  for  a  petition  in 
that  case;)  but  that  the  mere  petition  did 
not,  before  it  was  allowed,  destroy  the 
right  of  the  first  petitioner.  For,  he  was 
summoned  to  shew  cause  against  the  peti- 
tion; and,  I  suppose,  that  there  were  ex- 
cuses for  not  taking  out  the  patent,  which 
would  have  saved  his  right,  as  that  he  was 
prevented  from  taking  it  out  by  fraud  or 
accident.  Otherwise,  the  summons  to 
shew  cause  would  have  been  idle.  If  the 
only  object  of  the  summons  was  to  enable 
him  to  shew  that  he  had  actually  taken 
out  a  patent,  then  the  certificate  of  the 
Secretary    would    have    effectually    decided 

that  question  one  way  or  the  other. 
366         *I     conclude,     therefore,     on     this 

point,  that  the  petitioners  acquired, 
by  the  successful  prosecution  of  their  pe 
tition,  not  a  right  in  or  to  the  lands  in 
question,  so  as  to  give  them  a  right  to  en- 
ter thereon;  but,  a  right  to  sue  out  a  pat- 
ent, upon  producing  rights  sufficient  to 
cover  the  quantity  of  land  lapsed,  that  is, 
a  right  of  pre-emption:  that  this  right 
could  not  be  lost,  unless  by  a  subsequent 
petition  prosecuted  with  effect,  and  still 
subsists,  unless  the  subsequent  statutes 
have  taken  it  away,  or  unless  the  patents 
to  Norvell  have  destroyed  it;  and  that  the 
lands  in  question  were  never  liable  to  be 
taken  up  upon  Treasury  Warrants,  or  on 
any  other  rights  by  entry  and  survey,  as 
vacant  lands,  unless  so  made  liable  by  stat- 
ute subsequent  to  the  judgment  of  lapse, 
pronounced  in  the  General  Court.  The  pe- 
titioners have  never  abandoned  their  right, 
such  as  it  was,  but  having  continually  as- 
serted it,  by  claiming  the  property,  and  pay- 
ing taxes  upon  it  for  several  years.    Indeed, 


they  seem  to  have  treated  this  property 
rather  as  their  inheritance  than  as  a  new 
acquisition;  and,  from  the  evidence,  it  is 
probable,  that  the  proceeding  for  procur- 
ing the  judgment  of  forfeiture,  was  with 
Brown's  assent,  and  resorted  to  as  a  means 
of  transferring  his  title  to  the  Christians, 
in  consideration  of  their  assuring  to  Edloe 
1,000  acres,  to  be  chosen  by  him. 

This  brings  us  to  the  enquiry,  whether 
the  acts  of  1779,  chap.  12  and  13,  (the  only 
statutes  which  are  alledged  to  have  had 
that  effect,)  authorised  the  taking  up  of 
this  land  as  waste  and  unappropriated,  un- 
der a  Treasury  Warrant,  or  any  other 
rights,  and  by  entry  and  survey.  The  pro- 
fessed object  of  the  12th  chapter  was,  to 
settle  all  claims  to  unpatented  lands  under 
the  former  and  present  governments,  and 
professes  to  establish  certain  rules  for  set- 
tling and  determining  the  rights  to  such 
lands,  and  fixing  the  principles  upon 
which  legal  and  just  claimants  shall  be  en- 
titled to  sue  out  grants,  to  the  end  that 
subsequent  purchasers  and  adventurers 
may   be   enabled   to   proceed   with   greater 

certainty  and  safety.  In  pursuance 
367      of  this  professed  ♦object,  it  proceeds 

to  provide  for  claims  to  waste  and 
unappropriated  lands,  allowing  some  as 
valid,  and  declaring  others  to  be  void;  thus 
using  the  words  waste  and  unappropriated 
as  synonimous  with  unpatented;  and  the 
latter  as  equivalent  to  "not  before  pat- 
ented," used  in  the  laws  of  1710  and  1748. 
The  whole  object  of  this  act  was,  to  settle 
the  rights  to  such  lands,  so  that  subsequent 
purchasers  of  such  lands  might  proceed 
with  more  safety.  Accordingly,  it  makes 
provision  for  all  cases,  in  which  unpatented 
lands  could  have  been  claimed  by  entry 
and  survey  under  the  former  government, 
and  for  no  others;  such  as  claims  to  lapsed 
or  escheated  lands.  It  provides,  that  all 
surveys  of  waste  and  unappropriated  lands, 
made  upon  any  of  the  Western  waters,  at 
any  time  before  the  end  of  that  session  of 
the  Assembly,  should  be  good,  if  made  reg- 
ularly, and  founded  upon  either,  1.  Charter 
rights;  2.  Importation  rights;  3.  Treasury 
rights,  for  money  paid  to  the  Receiver 
General,  upon  entries  not  exceeding  400 
acres,  according  to  Act  of  Assembly;  4. 
Upon  any  Order  of  Council  or  entry  upon 
the  Council  Books,  remaining  in  force;  5. 
Upon  any  warrant  of  the  Governor  for 
military  service,  under  proclamation  of 
the  King.  All  these  were  declared  to  be 
valid,  and  all  other  surveys  were  declared 
to  be  void.  As  to  claims  not  then  sur- 
veyed, it  provided  that,  1.  Claims  under 
Governor  Dinwiddie's  proclamation,  under 
specified  circumstances;  2.  Claims  under 
importation  rights;  3.  For  composition 
money  paid;  and,  4.  Proclamation  Warrants 
for  military  services,  under  certain  circum- 
stances, should  be  valid,  and  might  be 
located  and  surveyed,  as  provided  for 
Treasury  Warrants,  by  the  13th  chapter; 
and  that  all  entries  for  tracts  not  exceed- 
ing 400  acres  with  a  surveyor,  might  be  sur- 
veyed and  carried  into  grant.  It  pro- 
vided, that  when  surveys  had  been  regular- 
ly made,  under  entries  with  a  surveyor,  or 
order  of  Council,  or  entry  in  the  Council 
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Books,  and  the  rights  had  not  been  before 

filed  with  the  Secretary,  the  claimants  might 

pay    the    composition    money,    and 

368  *take  out  grants.  It  provided  for 
settlement  rights;  and  that  all  or- 
ders of  Council  or  entries  for  land  in  the 
Council  Books,  except  so  far  as  such  or- 
ders or  entries  respectively  had  been  car- 
ried into  execution  by  actual  survey,  should 
be  void.  This  act  provided  for  all  possible 
claims  for  land  under  the  former  and  pres- 
ent government,  (by  confirming  or  avoid- 
ing them,)  which,  according  to  former 
laws,  were  capable  of  being  acquired  by 
means  of  an  entry  or  survey;  but  did  not 
affect  any  other  claims  in  any  way.  The 
former  laws  were  still  in  force,  which  pro- 
hibited the  acquisition  of  lapsed  lands  by 
entry  and  survey;  and  as  to  that  cla»j3  of 
claims,  they  .were  left  as  they  were  under 
the  former  laws.  This,  I  think,  is  the  just 
construction  of  the  12th  chapter;  but,  the 
13th  chapter,  which  is,  in  effect,  a  part  of 
the  same  act,  leaves  no  doubt  upon  the 
subject.  That  act,  after  abolishing  the  res- 
ervations of  mines  and  quit-rentJ>.  and  the 
conditions  annexed  to  former  patents,  pro- 
vides, that  "no  petition  for  lapsed  land 
shall  be  admitted  or  received  for,  or  on 
account  of,  any  failure  or  forfeiture  whatso- 
ever, alledged  to  have  been  made  or  in- 
curred after  the  29th  day  of  September. 
1775;"  and  that  "so  much  of  all  former  acts 
of  Assembly,  as  concern  or  relate  to  the 
entering,  taking  up,  or  seating  lands,  or 
direct  the  mode  of  proceeding  in  any  case 
provided  for  in  this  act,  shall  be  and  are 
hereby  repealed."  The  Legislature  then 
permitted  petitions  for  lapsed  land  to  be 
thereafter  admitted,  provided  the  forfeiture 
incurred  before  September  29,  1775.  It 
made  no  provision  as  to  the  mode  of  pio- 
ceeding  upon  such  petitions,  and  conse- 
quently left  all  the  consequences  of  such 
petition  to  the  former  laws,  which  were 
not  repealed  in  that  respect,  by  the  act  of 

1779,  not  coming  within  the  terms  of  the 
repealing  clause;  such  a  proceeding  having 
the  effect  of  acquiring  to  the  petitioner  the 
title  of  the  former  owner,  upon  his  per- 
forming the  requisite  conditions,  and  not 
being  an  entering,  taking  up,  or  seating  of 
lands;    and    the     statute     having     provided 

no   other   than   the   former   mode   of 

369  proceeding,  ♦to  procure  such  title. 
This  was  the  cotemporaneous  con- 
struction of  those  statutes;  for,  vast  num- 
bers of  petitions  for  lapsed  land  were  pros- 
ecuted and  disposed  of  in  the  General 
Court,  up  to  1782  and  after;  and  Mr.  Jef- 
ferson, as  Governor  of  Virginia,  in  1780, 
issued  many  patents  for  lapsed  land,  pre- 
cisely in  the  ancient  form,  (omitting  the 
reservations  and  conditions,)  and  upon 
consideration  of  the  ancient  composition 
in   money.      (See   two   patents   of  July   20, 

1780,  to  Thompson  and  Preston,  and  one; 
of  the  same  date  to  James  White,  in  the 
Patent  Book  in  the  Register's  office.) 
The  last  of  these  patents  were  issued  on  a 
judgment  of  the  General  Court,  pro- 
nounced April  25th,  1774,  four  days  before 
the  judgment  in  the  case  of  Christians  v. 
Brown. 

The    lands    in    question,    therefore,   were 


never  liable  to  be  taken  up  as  waste  and 
unappropriated,  under  a  Treasury  Warrant, 
or  any  other  right;  and,  if  the  petitioners 
or  their  representatives  had,  at  any  lime 
after  the  grants  to  Norvell,  sued  out  a 
patent  for  the  lapsed  land,  as  they  had  a 
right  to  do,  until  another  petitioned  for  the 
land,  (unless  prevented  by  the  act  of  179S) 
that  patent  would  have  given  them  title 
from  the  date  of  the  patent  to  Brown  and 
the  Christians,  and  have  over-reached  the 
patents  to  Norvell,  according  to  the  settled 
law  as  repeatedly  stated  in  this  Court.  The 
petitioners  have  not,  to  this  day,  lost  the 
right  to  sue  out  a  grant.  For,  the  act  re- 
pealing, on  the  1st  day  of  January,  1820,  all 
acts  not  published  jn  the  last  Revised  Code, 
has  a  proviso,  which  declares,  that  such 
repeal  shall  not  impair  any  right,  accrued 
before  the  said  1st  day  of  January;  but  such 
right  may  be  maintained  and  asserted  in 
the  same  manner  as  if  this  repealing  sec- 
tion had  never  passed.  This  right  was  not 
jus  in  re,  nor  jus  ad  rem,  so  as  to  give  a 
right  to  enter  and  possess  the  land;  but, 
still  it  was  a  legal  right  to  acquire  a  title, 
upon  paying  the  composition  and  taking 
out  a  patent.  And  this  right  was  preserved 
by  the  terms  of  the  last  mentioned  statute, 

which  ought  to  receive  a  liberal  con- 
370       struction,  for  the  preservation  *of  all 

rights  then  existing,  no  matter  of 
what  nature.  The  sole  object  of  that  re- 
pealing clause  seems  to  have  been,  to  pre- 
vent the  acquisition  of  new  rights,  under 
laws  little  known  or  understood,  and  sel- 
dom in  use. 

This  right  of  the  petitioners  to  acquire 
a  title  to  the  land,  did  not  give  them  any 
title  to  the  land,  legal  or  equitable.  Their 
entry  on  the  lands  was  as  utterly  unjustifia- 
ble, and  as  wrongful  an  intrusion  on  the 
possession  of  the  Crown  and  of  the  Com- 
monwealth, as  the  entry  of  any  stranger 
would  have  been;  and  I  think  that  no  length 
of  such  possession  could  enable  the  posses- 
sor to  maintain  an  action  of  ejectment 
against  any  one  claiming  under  the  Com- 
monwealth, unless  a  patent  could  be  pre- 
sumed; that  the  maxim  of  nullum  tempus 
would  apply,  in  its  fullest  extent  to  such 
a  case;  and  that  such  a  possession  could 
not  enable  the  party  to  maintain  an  action 
of  ejectment  against  a  mere  wrong-doer, 
since  the  defendant,  shewing  that  the  title 
and  right  of  possession  were  in  the  Com- 
monwealth, would  present  as  effectual  a 
bar  to  the  action  of  ejectment,  as  if  he 
had  shewn  a  title  and  right  of  possession 
in  any  other;  and,  if  an  ejectment  could 
not  be  maintained  upon  such  a  possession 
of  one  year,  neither  could  it  be  maintained 
upon  such  a  possession  of  26  years.  Such 
a  possessor,  if  evicted,  could  only  reclaim 
the  possession  by  a  warrant  of  forcible 
entry  and  detainer.  It  would  follow  that 
the  plaintiffs  could  not,  in  this  case,  main- 
tain their  action  of  ejectment,  unless  the 
Commonwealth  had  a  legal  title,  notwith- 
standing the  patents  to  Norvell,  which  she 
could  not  vest  in  John  Christian,  or  any 
other,  and  unless  she  did,  by  the  act  of 
1798,  actually  vest  such  legal  title  in  him; 
or,  unless  the  relinquishment  of  the  Com- 
monwealth's   title    by    that    act,    precluded 
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the  defendant  from  availing  himself  of  the 
Commonwealth's  title  and  right  of  posses- 
sion, previously  existing,  to  bar  the  plain- 
titts  action,  even  although  the  title  of  the 
Commonwealth  did  not  thereby  vest  in 
John  Christian. 

371  ♦!   have    already    said,  that    lands 
which    had   been   once    patented   and 

lapsed  were,  according  to  the  laws  in 
force  when  Norvell's  patents  issued,  not 
liable  to  be  located  and  patented  as  waste 
or  unappropriated;  and  that  those  patents 
issued  illegally.  All  lands  are  waste  and 
unappropriated,  which  have  not  before 
been  patented.  They  were  not,  according 
to  law,  appropriated  in  '.he  sense  of  the 
statute,  by  entrj'  and  survey;  and  as  to 
such  lands,  the  first  patent  passed  the  title 
of  the  King  or  the  Commonwealth,  and 
none  who  had  a  merely  equitable  title,  or 
inchoate  right,  by  entry  or  survey,  could 
assert  it  at  law  against  such  legal  title. 
The  law  authorised  the  acquisition  of  the 
le^al  title  to  such  lands,  by  entry  and  pur- 
vey. But,  as  to  lands  once  appropriated 
by  patent  and  lapsed,  no  title  could  be 
acquired  by  entry  and  survey.  They  were 
expressly  reserved  to  be  pcranted  in  a  spec- 
ified mode;  and  a  patent  sued  out  in  any 
other  mode,  was  merely  void.  The  Com- 
monwealth did  not  hold  lapsed  land,  by 
the  general  title,  by  which  she  held  lands 
which  had  never  been  granted;  but,  the 
title  of  the  patentee  was  re-vested  in  the 
King,  or  the  Commonwealth";  so  that  a 
new  grant  thereof  passed  to  the  grantee 
all  the  rights  of  the  original  patentee,  and 
such  new  grant  over-reached,  as  is  stated 
bv  the  Court  in  Wilcox  v.  Calloway,  any 
intermediate  patent.  This  ascertains  that 
such  intermediate  grant,  obtained  by  entry 
and  survey,  was  not  cemsidered  as  passing 
any  title,  or  precluding  the  King  or  Com- 
monwealth from  making  a  new  grant,  ef- 
fectual for  passing  the  title  of  the  original 
patentee.  The  Commonwealth,  therefore, 
in  1798,  could  vest  in  John  Christian,  or 
any  other,  by  patent  or  otherwise,  as  the 
law  might  prescribe,  a  perfect  legal  title 
to  the  land  in  question,  notwithstanding 
the  patents  to  Norvell,  and  which  should 
over-reach  those  patents,  by  vesting  in 
the  grantee  the  title  of  the  original  pat- 
entee. It  only  remains  then  to  enquire, 
\yhether  the  act  of  1798  did  vest  the  legal 
title  to  the  land  in  question,  in  John  Chris- 
tian, or  precluded  Norvell  from  asserting 
the  title  of  the  Commonwealth,  as  a  bar 
tothis  action. 

372  *That   act   provides,  that* no  entrv 
or    location    on    any    lands    in    this 

Commonwealth,  which  shall  have  been  set- 
tled HO  years  prior  to  the  date  of  such 
ciury  or  location,  and  upon  which  quit- 
rents  or  taxes  can  be  proved  to  have  been 
paid  at  any  time  within  the  said  30  years, 
shall  be  deemed  valid;  and  any  title  which 
the  Commonwealth  may  be  supposed  to 
have  thereto,  ("thereto,"  that  is,  to  any 
lands  settled  30  years,  &c.)  is  hereby  re- 
linquished. This  act  shall  not  extend  to 
any  entry  or  location,  regularly  made  ac- 
cording to  law,  previous  to  the  passing 
of  this  act.  It  appears,  from  the  evidence 
in  this  case,  that  the  tract  of  land  granted 


to  the  Christians  and  Brown,  was  settled 
by  the  patentees,  more  than  40  years  be- 
fore the  passing  of  that  act.  The  settle- 
ment upon  it  operated  as  a  settlement  of 
the  entire  tract.  In  1773,  pending  the  pe- 
tition in  the  General  Court,  John  Christian 
took  possession,  probably  in  pursuance  of 
the  agreement  with  BrowMi,  mentioned  in 
the  deposition  of  Charles  Christian.  After 
Ihc  patent  lapsed,  and  before  the  land  was 
sub-divided,  that  settlement  was  occupied 
by  the  petitioners,  and  that  occupation 
constituted  a  possession  of  the  whole  tract, 
which,  being  once  vested,  continued  in 
c(>ntemplatir)n  of  law,  as  to  the  whole 
tract,  until  defeated  by  the  actual  entry  of 
another;  or  by  a  transfer  by  the  petitioners 
of  their  claim  or  right  to  another,  which 
would  carry  with  it  their  possession. 

The  right  of  a  petitioner  for  lapsed  land, 
was  assignable  in  part  or  in  whole,  as 
appears  from  many  patents  to  assignees 
in  such  cases,  reciting  the  assignments. 
In  the  case  at  bar,  this  possession  of  the 
petitioners  and  those  claiming  under  them, 
was  not  interrupted  or  disturbed  by  the 
surveying  or  patenting  of  the  land.  The 
surveys  were  not  made  with  intent,  on 
the  part  of  Norvell,  then  to  take  any  pos- 
session of  the  land;  nor  did  the  patents, 
which  issued  in  pursuance  of  those  sur- 
veys, give  him  any  seisin  or  possession, 
since  no  title  passed  thereby,  and  a  patent 
only  gives  seisin  as  a  consequence  of  its 
giving  title.  This  possession  continued  un- 
interrupted until  1803,  as  to  the  1,000 
373  *acres  in  controversy,  when  a  person 
claiming  under  Norvell's  title,  en- 
tered. Upon  these  1,000  acres,  taxes  were 
paid  for  several  years,  commencing  with 
the  year  1782.  Thus,  these  1,000  acres  were 
settled  more  than  30  years  before  the  pass- 
ing of  the  act,  being  part  of  a  larger  tract 
then  settled,  and  taxes  were  paid  upon  it: 
so  that  it  falls  within  the  provisions  of 
the  statute.  Was  this  possession  the  joint 
possession  of  John  and  Charles  Christian, 
or  of  John  only?  Before  the  year  1768, 
when  John  Christian,  in  pursuance  of  his 
agreement  with  Brown,  gave  his  bond  to 
Edloe  for  the  conveyance  of  the  1,000  acres 
in  question,  it  seems  that  Higginbotham 
had  made  some  divisions  and  surveys  of 
the  3926  acres  of  land,  for  what  purpose 
does  not  certainly  appear,  bul  probably 
for  distribution  amongst  the  representa- 
tives of  the  Christians.  I  am  induced  to 
think  sc),  because  two  of  that  name  ob- 
tained deeds  from  John  and  Charles  Chris- 
tian for  precisely  the  same  quantity  of 
the  land,  .j07  acres:  the  one,  in  1777;  the 
other,  in  1778.  When  John  entered  into 
the  possession  of  the  land  in  1773,  he  prob- 
ably entered  in  consequence  of  the  pen- 
dency of  the  petition,  and  the  assurance 
that  it  would  not  be  opposed;  and,  as  he 
and  Charles  were  the  petitioners,  it  is 
probable  that  he  entered,  as  well  on  behalf 
of  Charles,  as  for  himself.  At  all  events, 
after  the  judgment  of  the  General  Court, 
they  held  jointly,  as  is  proved  by  their 
joint  conveyances  to  several  persons.  The 
last  of  those  conveyances  proves,  that  at 
that  time,  Charles  and  John  had  either 
divided  the  land  and  held  their  respective 
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proportions  in  severalty,  or  that  Charles 
had  been  satisfied  for  his  interest  out  of 
the  sale  to  Gresham,  which  is,  I  think,  the 
fair  inference.  For,  that  deed  states,  that 
the  land  conveyed  was  bounded  by  the 
lands  of  John  Christian.  1,000  acres  be- 
longed virtually  to  Edloe;  933  had  been 
conveyed  to  Gresham;  and  1,014  to  the 
two  Christians,  leaving  979  acres,  which 
were  probably  those  called  in  the  deed 
John  Christian's;  so  that  it  is  probable, 
that     Charles     had     abandoned     all 

374  claims    to,  and    possession    *of,   the 
land.     However  this  may  be,  Charles 

was  bound  in  equity  as  well  as  John,  to 
make  good  1,000  acres  to  Edloe,  and  when 
that  land  was,  in  1788,  laid  out  by  John 
Christian  for  Edloe,  Charles  Christian  as- 
sented to  it.  For,  he  says,  he  had  no  in- 
terest in  that  part  of  the  land;  and  the 
joint  possession  of  Charles  and  John,  or 
the  several  possession  of  John,  however 
that  possession  was,  thereby  passed  to 
Edloe,  and  continued  in  him,  until  he  trans- 
ferred it  again,  in  January,  1798,  to  John 
Christian,  the  father  of  the  lessors  of  the 
plaintiff,  through  the  agency  of  John  Chris- 
tian, his  nephew.  The  several  possession 
of  John  Christian  may  be  dated  at  the  time 
of  that  survey;  he  claiming  under  Edloe, 
who  was  then  possessed,  and  indeed  may 
be  dated  as  far  back  as  he  and  Charles 
held  jointly;  for,  his  several  possession  is 
claimed  regularly,  from  and  under  that 
joint  possession.  I  am  inclined  to  think, 
that  the  act  of  1798  did  not  vest  the  Com- 
monwealth's title  in  any  one;  but,  the 
Commonwealth,  abandoning  her  title,  left 
the  party  having  the  best  possessory  right, 
as  against  all  others  than  the  Common- 
wealth, to  enjoy  the  property.  Such  a 
right  might  be  acquired,  even  to  lands  be- 
longing to  the  Commonwealth,  to  be  vin- 
dicated by  warrant  of  forcible  entry  or 
detainer,  though  not  by  ejectment  or  writ 
of  right;  even  although  the  party  and 
those  under  whom  he  claimed,  might  have 
been  possessed  for  more  than  fifty  years. 
On  the  other  hand,  such  a  possession  might 
be  defended  in  an  action  of  ejectment 
against  any  one  not  having  a  legal  title. 
If  the  statute  vested  the  Commonwealth's 
title  in  any  one,  it  must  have  been  either 
in  him,  who,  at  the  passing  of  the  act,  had 
a  good  possessory  right  to  the  land, 
against  all  others  than  the  Commonwealth, 
(in  which  case,  John  Christian's  title  under 
the  act,  would  be  good  against  all  the 
world,  as  none  could  eject  him,  at  that 
time,  by  any  proceeding;)  or,  in  him,  who 
had  made  the  settlement,  having  or  claim- 
ing title,  or  those  claiming  under  him;  in 
which  case,  Brown,  the  surviving  patentee 
and  those  claiming  under  him,  would 

375  ♦be  entitled  under  the  statute.     But, 
in    that  case,    those  claiming    under 

Brown  could  not,  at  the  time  when  John 
Christian's  heirs  were  evicted,  have  as- 
serted any  right  against  them  in  any  pos- 
sessory action.  The  statute  has  a  proviso, 
that  nothing  in  that  act  contained,  shall  be 
construed  to  alter  or  change  the  construc- 
tion of  the  act  for  the  limitation  of  real 
actions;  that  is,  not  to  exempt  those  claims 
from  the  operation  of  the  statute  of  lim'- 


tations,  which  would  have  been  affected  hy 
it,  if  they  had  been  originally  valid  and 
legal.  John  Christian,  or  John  and  Charles 
entered,  in  his  or  their  own  right,  either  un- 
der contract  with  Brown,  or  adversely  to 
him;  and  in  either  case,  their  possession  con- 
tinuing until  1803,  and  being  adverse  to 
Brown  and  those  claiming  under  him,  thfy 
could  not  have  been  then  evicted  upon  his 
title,  in  any  possessory  action.  He  and 
those  claiming  under  him,  had  lost  the 
right  of  entry  by  lapse  of  time.  But,  if, 
according  to  my  view  of  the  construction 
of  the  statute,  the  Commonwealth's  title 
was  vested  in  no  one,  but  the  right  of 
possession  was  the  only  right  which  could 
be  asserted  under  the  statute,  then  the  de- 
fendant could  not,  in  this  action,  set  up 
against  the  plaintiff's  the  possessory  right 
of  Brown  or  his  representatives,  that  be- 
ing barred  by  the  statute  of  limitations. 
Nor  could  he  oppose  to  them  the  title  and 
right  of  possession  of  the  Commonwealth, 
that  being  relinquished  by  the  statute,  and 
no  longer  existing,  if  not  vested  in  John 
Christian.  And,  although  it  should  be  ad- 
mitted, that  the  possession  of  Christian 
and  his  heirs,  was  rightful  as  to  the  Com- 
monwealth only  for  five  years  before  the 
latter  were  evicted,  yet  such  a  rightful 
possession,  even  for  a  day,  would  be  a 
good  title  in  ejectment,  against  any  person 
who  evicted  him  or  them,  who  could  not 
shew  in  himself  or  some  other,  or  in  the 
Commonwealth,  a  subsisting  right  of  entry 
as  against  the  lessors  of  the  plaintiff,  at 
the  time  of  the  institution  of  the  suit.  The 
entries,  surveys,  and  patents,  issued  in 
pursuance  of  them  to  Norvell,  do  not 
come  within  the  proviso  of  the  act 
376  of  1798;  for,  *they  were  not  regu- 
larly made  according  to  law.  The 
judgment  should  be  affirmed. 

JUDGE  COALTER. 

The  land  in  controversy  is  part  of  a 
tract  of  3,926  acres,  for  which  a  patent 
issued  in  1755,  to  James  Christian,  John 
Christian,  and  William  Brown.  The  Chris- 
tians died  before  1768,  leaving  Brown,  the 
surviving  patentee.  'This  land  had  been 
seated  and  improved  pretty  extensively, 
probably  soon  after  the  date  of  the  patent; 
for,  in  1770,  the  improvements  were  of 
ancient  date.  It  would  seem,  that  Brown 
did  not  wish  to  avail  himself  of  his  right 
of  survivorship;  for,  he  agreed  with  John 
Christian,  son  of  the  patentee  of  that  name, 
that  if  he  would  make  a  title  to  John 
Edloe  for  1,000  acres,  he  would  abandon 
all  claim.^  John  Christian^  accordingly,  in 
1768,  gave  his  bond  to  Edloe,  to  convey 
1,000  acres,  part  of  the  patent  land  afore- 
said, to  be  laid  off  any  where  he  might 
choose,  not  interfering  with  prior  surveys 
made  by  Higginbotham. 

We  hear  nothing  more  of  Brown,  or  of 
his  rights,  except  so  far  as  regards  Edloe's 
claim  under  him  for  the  1,000  acres,  which 
have  ever  since  been  recognized  by  the 
Christians  as  a  valid  and  just  claim. 

Whether  the  Christians  generally,  or 
John  alone  claimed  this  land,  up  to  the 
time  of  filing  the  petition  herein-after  men- 
tioned, is  not  very  apparent.  One  witness 
says,    that    in    January,    1773,    he    went  to 
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New  Kent,  where  John  Christian  resided, 
to  purchase  some  of  the  land,  understand- 
ing that  he  claimed  all  the  said  patent  land 
then  unsold.  About  the  year  1770,  one 
James  Christian  was  understood  to  be  the 
agent  of  the  owner  or  owners,  and  one 
Gosset  was  in  possession  of  the  improve- 
ments as  tenant.  The  witness,  who  speaks 
of  these  matters,  says  he  understood,  that 
John  Christian,  father  of  the  lessors,  was 
a  claimant,  but  whether  a  sole  owner  or 
not,  he  docs  not  recollect.  The  probabil- 
ity    is,     that    John    Christian    then 

377  *claimed    the    whole,   by    virtue     of 
this  agreement  with  Brown,  but  that 

possibly,  in  order  to  quiet  the  representa- 
tive of  the  other  deceased  partner,  or  in 
consequence  of  some  general  family  ar- 
rangement, resort  was  had  to  the  petition 
herein-after  mentioned,  as  a  species  of 
conveyance,  so  as  to  quiet  every  thing. 
The  object  of  this  petition  could  not  have 
been  adversary  to  Brown,  so  as  to  defeat 
his  rights,  and  those  of  Edloe,  claiming 
under  him,  by  virtue  of  the  agreement 
aforesaid;  because,  by  that  agreement. 
Brown  had  abandoned  his  claim,  and  never 
thereafter  all  edged  any  claim  to  the  land; 
and  John  Christian  became  bound  to  Edloe 
for  the  1,000  acres.  A  further  proof  of 
this  may  be  derived  from  the  two  deeds 
executed  in  1777  and  1778,  by  John  and 
Charles  Christian;  one  to  Henry  Christian, 
and  the  other  to  Charles  Christian  of 
Goochland,  for  precisely  the  same  quantity 
of  land,  viz:  507  acres  each. 

Under  this  family  arrangement,  as  I 
take  it  to  have  been,  John  and  Charles 
Christian  petitioned  for  this  land  as  lapsed 
for  the  non-payment  of  quit-rents,  and  on 
the  29th  of  April,  1774,  a  judgment  of  the 
General  Court  is  entered  in  their  favor, 
against  William  Brown,  and  certain  per- 
sons named  as  devisees  of  John  Christian 
and  Charles  Christian,  the  deceased  pat- 
entees, they  being  summoned,  and  not  ap- 
pearing, &c. 

Wilham  Brown  having  taken  by  surviv- 
orship was,  in  truth,  the  real  defendant; 
but,  no  defence  was  made  by  any  one;  and, 
under  the  agreement  with  Brown,  John 
Christian,  one  of  the  petitioners,  was  in 
fact  the  claimant  of  the  land.  Soon  after 
this  judgment,  a  conveyance  was  made  by 
the  petitioners  to  Gresham,  for  933  acres 
of  the  land,  it  doubtless  having  been  sold 
to  him  before;  and  this  deed  has  reference 
to  that  judgment,  and  soon  thereafter,  the 
deeds  for  the  507  acre  tracts  were  also  ex- 
ecuted, as  above  stated. 

From  this  time  forward,  Edloe's  claim 
to  1,000  acres  is  recognized,  though  its  pre- 
cise   location   had    not  as  yet    been 

378  *made.     Gresham  was  possessed,  by 
his    purchase,    of    that    part    of    the 

tract,  containing  the  ancient  improvements 
aforesaid.  Taxes  are  paid  on  Edloe's  1,000 
acres  for  the  years  1782,  '83,  '84,  '85,  '86, 
and  '87.  These  taxes  were  paid  by  men  of 
the  name  of  Christian,  for  Edloe.  At  what 
time  he  died,  does  not  appear;  but,  in  1788, 
John  Christian  had  the  land  surveyed  for 
Alexander  Edloe,  heir  of  John,  from  whom 
he,  John  Christian,  afterwards  purchased. 
This  purchase  was  made  in  1798.     In  1790, 


there  is  a  receipt  of  the  Sheriff  for  2l.  15s. 
5d.  to  be  applied  to  John  Christian's  (of 
New  Kent.)  land  tax  for  1788-'89. 

The  land  now  in  controversy  is  the  land 
so  laid  off  for  the  heir  of  Edloe,  and  pur- 
chased by  John  Christian,  as  aforesaid. 

The  defendants  are  in  possession,  and 
claim  this  land  under  three  patents,  issued 
to  Reuben  Norvell,  by  Land  Office  Treas- 
ury Warrants  ;  the  survey,  in  one  case, 
being  on  the  27th  day  of  November,  1795; 
in  another,  on  the  8th  of  February,  1796; 
and,  in  the  other,  on  the  4th  of  March, 
1796.  The  patents  bear  date  in  October 
and  November,  1797. 

The  first  enquiry  will  be,  whether  the 
plaintiff  can  recover  in  this  action,  inde- 
pendent of  the  act  of  1797,  chap.  10,  which 
passed  on  the  24th  of  January,  1798? 

Secondly,  if  not,  whether  that  act  pro- 
tects them? 

If  the  decision  of  this  Court  in  the  case 
of  Norvell  v.  Camm,  reported  in  2d  Mun- 
ford,  257,  is  law,  then  it  would  seem  to 
me  that  the  judgment  in  this  case  can  be 
supported,  on  that  ground. 

It  was  contended,  in  that  case,  that  Nor- 
vell stood  at  least  on  as  high  ground  as 
the  lessee  of  tbe  Commonwealth;  and,  as 
time  did  not  run  against  the  Common- 
wealth, it  would  not  affect  him.  This 
might  have  been  the  case,  had  this  land 
been  vacant  or  unappropriated;  but,  it  was 
patented  land,  the  title  to  which  had  been 
re-vested  in  the  Crown,  under  the  act,  not 
absolutely,  as  I  apprehend,  as  in 
379  *case  of  escheat  after  office  found, 
but  sub  modo;  that  is,  subject  to  be 
re-granted  to  the  first  or  some  subsequent 
petitioner,  and  to  no  other  person;  in 
which  way  alone,  it  seems  to  me,  could  the 
title,  so  vested  in  the  Commonwealth,  pass, 
at  least  under  existing  laws.  The  laborious 
researches  of  the  Judge  who  has  preceded 
me,  seem  satisfactorily  to  prove,  that  the 
title  may,  until  a  very  late  day,  and  perhaps 
even  yet,  be  acquired  in  that  way.  That 
title,  thus  circumstanced,  is  now  in  the 
Commonwealth. 

The  possession  of  Brown,  and,  after  him, 
of  the  Christians,  or  one  of  them,  for  their 
benefit,  and  that  of  Edloe,  who  claimed 
under  Brown,  up  to  the  date  of  the  judg- 
ment of  the  General  Court,  was  a  posses- 
sion of  patented  lands;  and  their  possession 
of  the  whole  tract,  after  that  judgment, 
until  parts  thereof  were  conveyed,  and  af- 
terwards of  the  residue,  for  the  benefit  of 
Edloe,  and  themselves,  continued  down  to 
the  ouster  by  Norvell,  or  those  claiming 
under  him.  Had  they  obtained  a  patent  of 
subsequent  date  to  that  of  Norvell,  it 
would  have  had  relation  to  the  original 
grant  to  the  Christians  and  Brown,  and 
would  have  over-reached  Norvell's,  though 
prior  in  date. 

The  Commonwealth,  then,  had  a  right 
to  make  a  grant  after  that  to  Norvell, 
which  would  have  vested  a  paramount  title 
at  law,  and  under  which,  the  patentee  could 
have  ousted  him.  Norvell  then  would 
rather  seem  an  intruder  on  the  rights  of 
the  Commonwealth,  than  as  entitled  to 
stand  as  her  lessee.  On  the  contrary,  the 
petitioners   having,   at   their   expense,    per- 
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formed  meritorious  services,  by  thus  throw- 
ing open  this  land  to  a  re-sale,  as  aforesaid, 
and  having  thus  paid  in  part  the  con- 
sideration, and  even  at  this  day  probably 
having  a  preference  over  all  the  world  to 
call  for  this  legal  title,  on  the  payment  of 
a  small  sum,  as  composition  money,  would 
more  properly  occupy  the  ground  of  les- 
sees of  the  Commonwealth. 

The  legal  title,  then,  which,  considering 
the  small  amount  to  be  paid  by  the  peti- 
tioners, in  order  to  entitle  them  to  it,  may 
be    considered    almost   a   naked   out- 

380  standing  title,  or  *trust  for  their  ben- 
efit, stands  in  a  very  novel  situation, 

unprecedented  at  common  law,  and,  as  to 
its  legal  effects  on  the  parties,  must  de- 
pend on  the  peculiar  phraseology  and  con- 
struction of  the  act. 

It  seems  to  have  been  considered  by 
the  Court,  in  the  case  now  under  consider- 
ation, that  whatever  may  be  the  situation 
of  the  pure  legal  title,  that  yet  as  that  is 
held  by  the  Commonwealth,  for  the  benefit 
of  the  petitioners,  a  possession  by  them, 
or  those  claiming  under  them,  is  sufficient 
to  protect  them  against  an  ouster  by  a 
mere  intruder,  both  on  them  and  the  Com- 
monwealth, as  the  patentee  of  lands,  so 
situated,  must  be  taken  to  be. 

The  Commonwealth  may  assert  her  title 
against  the  first  petitioners,  but  it  must  be 
done  in  one  way,  and  one  way  only,  to 
wit:  by  judgment  in  favor  of  a  subsequent 
petitioner.  Thefe  is  no  other  mode  pre- 
scribed by  law,  for  affecting  them.  Until 
that  is  done,  the  first  petitioners  are  in  of 
right,  have  performed  meritorious  services, 
as  aforesaid,  have  little  more  to  perform, 
and  on  doing  which,  they  have  an  un- 
doubted right  to  call  for  the  legal  title. 
This  judgment  is  a  part  of  their  title;  and 
the  residue  of  it  can  be  called  little  more 
than  a  naked,  outstanding,  satisfied  trust 
for  them.  Yet,  the  defendant,  without 
shewing  himself  such  subsequent  peti- 
tioner, or  at  all  connecting  himself  with 
the  judgment,  seeks  to  lay  hold  of  this 
outstanding  title,  and  of  this  judgment, 
which  is  part  of  the  plaintiff's  title,  to  'de- 
fend himself  by.  On  the  whole,  consider- 
ing the  peculiar  nature  and  objects  of  the 
law,  I  am  not  prepared  to  say  that  the  de- 
cision aforesaid  ought  to  be  overruled. 

But,  if  I  am  wrong  in  this,  it  appears  to 
me  that  the  lessors  of  the  plairltiff  are 
protected  by  the  act  aforesaid. 

It  is  true,  that  act  passed  since  the  date 
of  NorvelTs  patent,  and,  of  course,  since 
his  entry. 

Had  that  entry  been  made  since  the  act, 

I    presume    there    would    be    little    doubt, 

under   all    the    circumstances   of   this   case, 

that  it  is  one  which  would  come  within  its 

purview. 

381  ♦But,  the  act  did  not  intend  merely 
to  reach  and  protect  against  entries 

made  subsequent  to  the  act.  It  was  in- 
tended to  cover  cases  where  a  party,  thus 
holding,  has  been  attempted  to  be  inter- 
fered with,  by  an  entry  not  sanctioned  by 
law.  And,  I  think,  that  in  deciding  cases 
under  this  act,  we  are  no  more  stopped  by 
the  patent,  because  it  issued  before  the  act, 
than  if  it  had  issued  after  the  act,  on  an 


entry  made  before.  Controversies  under 
this  act  would  not  arise,  except  in  case  of 
caveat,  until  a  patent  had  been  obtained, 
and  the  title  was  in  issue.  In  such  cases, 
we  must,  of  necessity,  go  behind  the  pat- 
ent, to  see  if  the  entry  was  lawful,  and 
within  the  saving  of  the  statute;  in  the 
same  way  that  we  must  go  behind  the 
patent,  where  both  entry  and  patent  are 
subsequent  to  the  act,  in  order  to  see  that 
the  entry  in  that  case  is  since  the  act, 
and  so  not  within  its  saving. 

It  seems  to  have  been  admitted  on  all 
hands,  that  an  entry  by  Treasury  Warrant, 
on  lands  theretofore  patented,  was  illegal; 
and  that  if  the  patents  to  Norvell  had 
stated  the  true  situation  of  this  land,  and 
although  the  Commonwealth  might,  in  this 
way,  have  attempted  to  grant  this  land, 
that  the  patent  would  have  been  void  on 
its  face;  there  being  no  law  to  justify  an 
entry  or  location  of  this  land,  by  Treasury' 
Warrant.  We,  however,  in  this  case,  are 
not  stopped  by  the  patent;  and,  conse- 
quently, as  this  land  was  not  subject  to  be 
taken  by  a  Treasury  Warrant,  I  think  the 
defendants  are  not  within  the  saving  of 
the  statute. 

r  agree  with  the  Judge  who  has  pre- 
ceded me,  as  to  the  demurrer;  and,  on  the 
whole,  I  think  the  judgment  must  be  af- 
firmed. 

JUDGE  CABELL. 

As  to  the  objection,  that  the  demise 
laid  in  the  declaration  was  bcfare  the  title 
of  the  lessors  of  the  plaintiff  accrued,  I 
concur  in  the  opinion,  that  the  case 
382  of  Duval  v.  ♦Bibb,  3  Call,  affords  a 
conclusive  answer.  The  point  was 
there  made,  and  expressly  decided. 

I  concur  also  in  the  opinion,  that  the  ap- 
pellees were  correctly  ruled  to  join  in  the 
demurrer  offered  by  the  appellant. 

The  great  question  in  this  case  is, 
whether  the  lands  in  controversy,  having 
been  adjudged  by  the  General  Court  to  be 
forfeited  for  non-payment  of  quit-rents, 
were  afterwards  subject  to  be  located  by 
Treasury  Land  Warrants.  The  extensive 
researches  into  the  records  of  the  Council, 
of  the  Register's  office,  and  of  the  General 
Court,  by  the  Judge  who  first  delivered 
his  opinion,  have  enabled  him  to  throw 
such  new  and  strong  lights  on  this  ques- 
tion, as.  I  should  think,  must  carry  the 
most  certain  conviction  to  every  mind,  not 
influenced  by  interest  or  by  prejudice.  As 
it  would  be  .impossible  for  me  to  add  any 
new  view  of  this  question,  I  will  content 
myself  with  declaring  my  entire  concur- 
rence in  the  opinion,  that  these  lands  were 
not  subject  to  be  located  by  Treasur}' 
Land  Warrants,  and  that  NorvelPs  patents, 
being  founded  on  such  warrants,  were 
merely  void,  and  conveyed  no  manner  of 
title  whatever. 

I  concur  also  in  the  opinion,  that  (as  no 
caveat  has  ever  been  issued,)  the  rights 
growing  out  of  the  judgment  of  forfeiture, 
not  only  existed  till  the  year  1779,  but 
were  reserved  by  the  act  of  Assembly  of 
that  year,  and  exist  at  the  present  moment. 

Whether  these  rights,  together  with  the 
possession  of  the  lands  for  more  than 
twenty  years,  proved  in  this  case,  be  sufE- 
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cient,  without  the  aid  of  the  act  of  Assem 
bly  of  the  year  1798,  to  authorise  a  re- 
covery in  ejectment,  I  will  not  undertake 
to  decide.  This  Court,  in  the  case  of  Nor- 
vell  V.  Camm,  2  Munf.  a  case  precisely 
similar  to  this,  solemnly  determined  by  an 
unanimous  opinion,  that  the  action  of  eject- 
ment would  lie.  I  am  free  to  declare  that, 
as  at  present  advised,  I  should  be  led  to 
a  different  conclusion;  for,  I  consider  that 
the  judgment  of  the  General  Court  gave 
no  title  in  or  to  the  land,  or  any 
.383  right  of  entry,  but  *only  a  right  of 
acquiring  a  title  on  certain  pre- 
scribed terms.  But  as,  according  to  the 
view  which  I  have  taken,  and  which  I  be- 
lieve all  the  other  Judges  have  taken,  this 
judgment  may  be  affirmed,  without  any 
reference  to  the  point  settled  in  the  above 
case  of  Norvell  v.  Camm,  2  Munf.,  I  for- 
bear to  give  any  decided  opinion  as  to 
that  case. 

I  think  the  present  case  comes  within 
the  letter,  as  it  clearly  does  within  the 
reason,  of  the  act  of  Assembly  of  the  3^ear 
ITUs,  notwithstanding  the  patents  to  Nor- 
vell; for,  the  entries  or  locations  on  which 
they  were  founded,  **not  being  regularly 
made  according  to  law,"  do  not  come 
within  the  exception  of  the  act;  and  the 
exception,  as  to  them,  is  the  same,  as  if 
it  had  not  existed.  The  right  of  the  Com- 
monwealth being  relinquished,  the  posses- 
sion of  the  lessors  of  the  plaintiff  will 
unquestionabldy  entitle  them  to  recover, 
and  the  judgment  ought  to  be  affirmed. 

JUDGE  BROOKE,  concurred  in  opinion 
with  the  other  Judges,  that  the  judgment 
of  the  Superior  Court  should  be  affirmed; 
but,  as  he  had  before  given  his  opinion  at 
length,  in  the  case  of  Norvell  v.  Camm,  6 
Munf.  239,  on  most  of  the  points  involved 
in  this  case,  he  deemed  it  unnecessary  to 
enter  at  large  into  the  subject  at  this  time. 

Judgment  affirmed. 
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Volontftry    Conveyance*— Bf feet  ae  to  Credltors.t— A 

voluntary  conveyance  of  property  to  cblldren.  at 

*VolunUry  Conveyance.— See  full  discussion  of 
this  subject  in  monnfirrapbic  note  on  "Fraudulent 
and  Voluntary  Conveyances"  appended  to  Cochran 
V.  Paris.  U  Gratt-  848.  Tbe  subject  will  be  con- 
sidered here  only  so  far  as  it  is  touched  on  by  cases 
citing  ibc  principal  case. 

^Sune-effect  as  to  Creditors -Existing  Creditors.— 
If  a  man  in  insolvent  circumstances  or  Rreatly 
embarrassed  with  debts,  make  a  voluntary  settle- 
ment of  any  of  his  property  upon  his  wife  or 
children  to  the  detriment  of  bis  creditors,  such 
seuiement  as  to  those  whose  debts  were  contracted 
at  the  time  It  was  made  will  be  deemed  fraudulent 
and  void.  Bank  v.  Wilson.  25  W.  Va.  256,  citinsr 
principal  case  as  authority. 

Oatbis  subject,  tbe  principal  case  is  also  cited  in 
Land  V.  Jeffries.  6  Rand.  254:  Huston  v.  Cantrll,  11 
Lclfirh  1»:  Hunters  v.  Waite.  8  Gratt  44;  Dickinson 
V.  Railroad  Co.,  7  W.  Va.  442. 

Same- Same— SulMequent  Creditors.— In  RogrersT. 
Verlander.  80  W.  Va.  548.  5  S.  E.  Rep.  862.  it  is  said. 

The  earlier  decisions  held  that  a  voluntary  convey- 
ance is  always  to  be  deemed  fraudulent  as  to  exist- 
in?  debts:  but  a  voluntary  conveyance  was  not  on 
tbat  account,  merely  deemed  fraudulent  as  to 
subsequent  creditors.  Tbis  prima  facie  presumption 
in  favor  of  tbe  fairness  and  validity  of  a  voluntary 
conveyance,  as  against  subsequent  creditors,  was 
▼ery  weak,  and  was  repelled  in  the  first  instance 
by  the  simple  proof  tbat  tbe  grantor  was.  when  be 
made  the  volantary  conveyance.  Indebted  to  any 
extent,  however  small  that  indebtedness.    Tbe  bar- 


a  time  when  tbe  donor  is  largely  indebted,  is  void 
affalnst  creditors. 
Same*— Suit    against    Donee— When    Creditor    May 

Brlnt$— A  creditor  cannot  subject  the  property 
thus  conveyed,  by  a  suit  asrainst  tbe  donees,  until 
be  has  established  bis  demand  at  law,  by  obtain- 
Insr  judfirment.  and  (in  the  case  of  personal  prop- 
erty.) by  suing"  out  execution  asralnst  the  donor, 
or  his  representatives:  or.  by  shewing",  by  a  settle-^ 
mentof  tbe  adminiKtration  account,  that  there 
are  no  assets  in  the  hands  of  the  executor  or 
administrator,  to  satisfy  the  debt 


den  of  proving"  the  fairne.ss  and  validity  of  a  volun- 
tary conveyance  as  against  subsequent  creditors 
being  thus  imposed  upon  the  grantee  by  tbe  simple 
proof  tbat  the  grantor  was  indebted  to  any  extent 
when  be  made  such  voluntary  conveyance,  this 
burden  could  not  be  met  by  the  g"rantee  provlnfir 
that  all  the  pre-existing"  debts  of  tbe  grantor  were 
amply  secured  by  being  charged  on  land  orotber 
property,  or  that  after  the  payment  of  all  his  pre- 
existing debts  .secured,  and  after  tbe  making  of  the 
voluntary  conveyance,  there  was  left  in  his  hands 
an  ample  remnant  of  estate  to  satisfy  all  bis  pre- 
existing debts  not  so  secured;  and  that  there  was, 
when  such  voluntary  conveyance  was  executed,  no 
reason  to  believe  that  this  ample  remnant  of  estate 
kept  in  the  bands  of  the  grantor  would  not  be  ap- 
plied to  the  payment  of  all  his  pre-existing  debts; 
and  that  no  appreciable  risk  or  loss  to  pre-existing 
creditors  was  put  on  them  by  the  execution  by  the 
grantor  of  such  voluntary  deed.  These  views,  after 
careful  examination,  were  approved  and  sustained 
by  Chancellor  Kent,  in  tbe  case  of  Reade  v.  Livings- 
ton, 8  Johns.  Ch.  500:  and  they  seem  to  have  been  at 
an  early  period  approved  In  Virginia.  See  Chamber' 
layne  r.  Temple.  2  Rand.  (Va.)  884.  899.  But  the 
Virg^inla  courts  afterwards  placed  existing  and 
subsequent  creditors  in  tbe  same  category;  holding- 
that  when  a  voluntary  deed  w^as  made,  and  there 
were  any  pre-existing  debts  of  the  grantor,  tbat  tbe 
voluntary  deed  ought  not  to  be  held  as  conclusively 
fraudulent  and  void  as  to  pre-existing  creditors, 
but  only  aiH  prima  facie  fraudulent  both  as  to  pre- 
existing creditors  and  as  to  subsequent  creditors; 
but  that  such  prima  facie  case  could  be  repelled  by 
such  proof  as  I  have  before  indicated  as  necessary 
to  repel  the  presumption  that  a  voluntary  deed  was 
fraudulent  and  void,  as  to,  subsequent  creditors, 
which  arose  from  the  simple  fact  that  it  was  proven 
that  the  grantor  was  to  some  extent,  however  trif- 
ling, indebted  when  be  made  the  voluntary  deed. 
These  views,  however,  of  the  more  recent  Virg"inia 
decisions  met  with  prolonged,  and  we  may  say  bitter, 
opposition  from  some  of  the  ablest  judges  in 
Virginia.  I  do  not  deem  it  necessary  to  cite  the 
numerous  cases  on  this  subject  decided  in  Virg"inla, 
or  cases  arising  prior  to  1850,  or  the  various  deci- 
sions, relied  upon  by  them,  decided  by  courts  else- 
where, on  which  they  based  their  decisions  as  this 
whole  subject  of  controversy  was  to  a  great  extent 
settled  by  an  amendment  of  the  statute  law  in  the 
Code  of  West  Virginia  of  1850.  and  which  statute 
law  has  always  been  In  force  in  West  Virginia. 
Those  who  wish  to  see  the  character  of  this  con- 
troversy can  do  so  by  reading  the  case  of  Lockbard 
V.  Beckley,  10  W.  Va.  87.  and  the  numerous  cases 
there  cited.  This  addition  to  our  statute  law  In  the 
Code  of  1850  was  doubtless  Inserted  for  tbe  express 
purpose  of  settllng^  these  controversies.  It  Is  now 
the  second  section  of  chapter  74.  Code  W.  Va..  p.  832." 

5ame— Same- 5ame— Evidence  of  Fraud.— Although 
fraud  in  fact  mu«t  be  shown  to  impeach  a  convey- 
ance as  to  subseciuent  creditors,  it  is  not  required 
that  the  express  fraudulent  intent  appear  by  direct 
and  positive  proof:  circumstantial  evidence  Is  not 
only  sufficient:  but  In  most  cases  is  the  only  proof 
that  can  be  adduced.  Fraud  is  to  be  legally  Inferred 
from  the  facts  and  circumstances  of  the  case,  when 
those  facts  and  circumstances  are  of  such  a  nature 
as  to  lead  a  fair-minded  man  to  the  conclusion  that 
the  conveyance  was  made  with  intent  to  binder, 
delay,  or  defraud  existing  or  future  creditors  and 
to  prevent  them  from  subjecting  the  property  to 
the  payment  of  their  debts.  Lockbart  v.  Beckley, 
10  W.  Va.  107.  citing  principal  case. 

tPraudulent  Conveyance— Impeachment  by  Creditors 
atLar»e.-In  Wallace  v.  Treakle.  27  Gratt  486,  it  is 
said,  "previous  to  this  enactment  (Code  1849.  ch.  179, 
$  2.  p.  667:  Code  1860,  ch.  179.  §  2:  Code  1887.  $  2460:  Pol. 
Supt  $  2460;  Code  W.  Va.  1899.  ch.  138.  $  2.  p.  889)  it  was 
the  settled  rule  of  the  courts  that  a  creditor  at  larffe 
could  not  resort  to  a  court  of  equity  to  impeacb  any 
conveyance  made  by  his  debtor,  on  the  ground  of 
fraud.  If  real  estate  was  the  subject  of  the  con- 
veyance, a  judgment  was  reg"arded  as  sufficient 
If  goods  and  chattels  or  any  equitable  interest 
therein,  although  incapable  of  being  levied  on, 
were  embraced  in  tbe  conveyance,  the  creditor  was 
required  to  take  out  execution  and  bave  it  levied  or 
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Same«-Bffect  between  Partlesf-Vold  •»  to  What 
Creditors.— A  voluntary  conveyance  is  ffood  be- 
tween the  parties,  and  only  void  as  to  creditors, 
wbo  are  thereby  delayed,  hindered,  or  defrauded. 

SMne*-Several  Donees— Decree  affsinst  —  Cootrlbtt- 
tlon.i— Where  a  decree  is  rendered  on  behalf  of  a 
creditor,  asrainat  several  voluntary  donees  of  the 
debtor,  a  Court  of  Equity  should  decree  contribu- 
tion amonff  them,  so  that  each  man  should  only 
pay  his  Just  proportion  of  the  debt.  But.  all  the 
donees  should  be  liable  for  the  failure  of  any  one 
to  pay  his  proportion,  until  the  debt  is  completely 
discharged,  as  far  as  he  has  received  the  funds 
of  the  donor. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court. 

William  Temple  filed  his  bill,  stating, 
that  on  the  19th  day  of  April,  1806,  he  re- 
covered a  judgment  against  Edward  P. 
Chamberlayne,  administrator  of  Byrd 
Chamberlayne,  deceased,  for  the  sum  of 
6771.  15s.  and  $73  79,  damages;  that  the 
said  E.  P.  Chamberlayne  died,  without  hav- 


retumed,  so  as  to  show  that  his  remedy  at  law  had 
failed.  Ckamberlavns  v.  Temple,  2  Sand.  884:  Kelso  t. 
BlaclLbum,  8  Leiffh  30C:  Rhodes  v.  Cousins,  0  Rand. 
180:  Tate  v.  Llffffat.  2  Leigrh  84.**  To  the  same  effect 
the  principal  case  16  cited  with  approval  in  Beall  v. 
Silver.  2  Rand.  403:  Shield  v.  Anderson,  8  Leiffh  737: 
Zell  Guano  Co.  v.  Heatherly.  88  W.  Va.  416.  18  S.  E. 
Rep.  fll2.  ^ 

5ame— Donee  as  Executor  de  Son  Tort.— If  a  man 
makes  a  fraudulent  deed  and  dies,  the  fraudulent 
donee  will  be  liable  as  executor  de  son  tort.  Shear- 
man V.  Christian,  6  Rand.  46.  citing  principal  case. 
To  the  same  effect  the  principal  case  is  cited  in 
Dabney  v.  Kennedy.  7  Gratt.  327. 

Same— Bqulty  Jurisdiction.- Tae  principal  case  was 
cited  with  approval  as  to  the  g-rounds  upon  which 
creditors  may  resort  to  a  court  of  equity  In  regard 
to  voluntary  and  fraudulent  conveyances  of  their 
debtors  in  Blow  v.  Maynard,  2  Leiffh  62:  Tate  v. 
LijTflrat.  2  Leiffh  101. 

Chancery  Practice— Suit  against  Executor  and  5ttre- 
ties— Decree.— See  on  this  subject  principal  case  cited 
in  Lacy  v.  Stamper.  27  Gratt.  56:  Dabney  v.  Smith. 
6  Leiffh  18. 

Same— Judgment  Sounding  In  Damages— Interest  on. 
—That  a  court  of  equity  will  under  circumstances 
give  interest  on  a  Judgment  sounding  only  in 
damages  and  not  carrying  interest  in  terms,  cannot 
be  denied.  Mercer  v.  Beale.  4  Leigh  100.  citing 
principal  case.  To  the  same  point,  the  principal 
case  is  cited  in  Laidley  v.  Merrifleld.  7  Leigh  867.  368. 

Judgment  against  Executor-  Effect  as  Evidence 
against  Heir.— A  judgment  (by  default  at  least) 
against  a  personal  representative  in  a  suit  to  which 
the  heirs  or  devisees  of  the  decedent  are  not  parties, 
is  not  evidence  against  such  heirs  or  devisees  in  a 
suit  or  proceeding  by  the  creditor  to  subject  the 
real  estate,  descended  or  devised,  to  the  payment 
of  the  debt:  and  the  reason  assigned  is,  that  there 
is  no  privity  between  the  representative  and  such 
heirs  or  devisees.  Brewis  v.  Lawson.  7fl  Va.  40,  cit- 
ing principal  case.  To  the  same  effect.  Chamberlayne 
V.  Temple  is  cited  in  Laidley  v.  Kline,  8  W.  Va.  930. 
See  principal  case  also  cited  in  Brewis  v.  Lawson. 
76  Ga.  41. 

S  Voluntary  Conveyances— Effect  between  Parties 
Thereto.— A  voluntary  or  fraudulent  conveyance, 
though  made  to  defraud  creditors,  is  binding  upon 
the  parties  thereto.  McClintock  v.  Loisseau.  31  W. 
Va.  871.  8  S.  E.  Rep.  615,  citing  principal  case  as 
authority.  And.  in  Horn  v.  Star  Foundry  Co.,  33  W. 
Va.  534,  It  Is  said :  "In  Chamberlavnev.  Temple,  2  Rand. 
884,  it  was  decided,  that  a  voluntary  or  fraudulent 
conveyance  was  good  between  the  parties,  though 
made  to  delay,  hinder  and  defraud  creditors.  This 
is  in  accordance  with  the  almost  uniform  decisions 
of  the  courts  elsewhere.  See  Lessee  of  Barton  v. 
Heirs  of  Thomas  Morris.  15  Ohio  R.  p.  408;  Tremper 
V.  Barton,  jr.  18  Ohio  418:  Douglas  v.  Dunlap,  10  Ohio 
162.  Similar  decisions  are  to  be  found  in  other 
states.  The  basis  of  all  these  decisions  In,  that  if  a 
grantor  In  fraud  of  his  creditors  makes  a  deed  to  a 
grantee,  the  courts  will  regard  it  as  void  as  to  his 
creditors  but  good  as  to  the  grantor,  and  as  operat- 
ing to  convey  the  property  Included  in  the  deed. 

ilChancery  Practice- Several  Defendants— Apportion- 
ment.—See.  citing  principal  case,  Moore  v.  George. 
10  Leigh  248:  Leake  v.  Leake.  75  Va.  810 

The  principal  case  is  also  cited  in  Johnston  v.  Gill. 
27  Gratt.  608:  Sutherlln  v.  March,  75  Va.  236:  Bensl- 
mer  v.  Fell,  35  W.  Va.  25,  12'  S.  E.  Rep.  1081 :  and 
distinguished  in  Ruth  v.  Owens,  2  Rand.  613. 

*See  (*)  on  page  845. 


ing  paid  any  part  of  the  said  judgment, 
and  administration  de  bonis  non  of  the 
estate  of  the  said  Byrd  Chamberlayne,  de- 
ceased, was  granted  to  W.  B.  Chamber- 
layne; to  whom  also  was  committed  the 
administration  of  Edward  P.  Chamber- 
layne, deceased:  that  E.  P.  Chamberlayne, 
in  his  life-time,  had  not  settled  up  his  ac- 
count of  administration  on  the  said  Byrd 
Chamberlayne's  estate;  nor  has  he,  as  the 
administrator  de  bonis  non  of  the  said  £. 
P.  Chamberlayne,  ever  settled  up  the  es- 
tate of  his  intestate:  that  the  said  Byrd 
Chamberlayne,  in  his  life-time,  and  at  the 
time  of  contracting  the  debt  due  the  com- 
plainant, was  possessed  of  very  considera- 
ble estate,  real  and  personal;  and  the 
complainant,  having  a  claim  upon  him,  on 
account  of  certain  wheat  lost  by  nes^li- 
gence  on  board  of  his   (the  said  B. 

385  Chamberlayne's)     vessel;     and,   *the 
complainant    believes,    after    a    suit 

had  been  instituted  against  him,  in  order 
to  prevent  the  payment  of  the  same,  and 
to  cover  it  from  execution,  in  fraud,  of  the 
complainant,  conveyed  for  no  other  con- 
sideration than  natural  love  and  affection, 
on  the  10th  day  of  December,  1793,  to  his 
(daughter  Evelyn,  now  the  wife  of  Robert 
Pollard,  jun.,  two  negro  girls  called  Ma- 
hala  and  Dolly;  and,  on  the  1st  day  of 
January,  1798,  he  conveyed  by  five  deeds 
pole,  for  the  same  consideration,  and  five 
shillings,  expressed  in  each,  to  his  son 
Otway  Byrd,  two  slaves;  to  his  son  Thomas 
Delaware,  two  other  slaves;  and  to  nis 
sons  John  Dandridge  and  William  Dan- 
dridge,  and  his  daughter  Mary  Eleanor,  a 
like  number  of  slaves,  each;  and,  on  the 
24th  of  February,  1799,  for  the  like  con- 
sideration, he  conveyed  by  another  deed 
pole,  to  the  said  Evelyn  Byrd,  his  daugh- 
ter, another  slave,  named  Sally;  and,  by 
another  deed  pole,  of  the  same  date,  he, 
for  a  like  consideration,  conveyed  to  his 
son  Spotswood  Dandridge,  a  negro  boy 
and  girl:  that  the  said  Byrd  Chamberlayne 
continued  in  the  quiet  and  uninterrupted 
possession  of  the  said  slaves,  from  the 
date  of  the  said  several  deeds,  till  the  time 
of  his  death,  which  happened  in  the  year 
when  he  and  his  son  Otway  B.  Chamber- 
layne were  both  shipwrecked:  that  they 
died  intestate,  and  administration  was 
granted  on  the  father's  estate,  as  before 
mentioned;  but,  no  administration  has 
been  taken  on  the  estate  of  the  son:  that, 
the  father,  if  he  survived  his  son,  was  Ms 
sole  distributee,  and  if  the  son  survived, 
then  his  brothers  and  sisters  above  named, 
were  his  distributees;  the  complainant 
therefore  prayed,  that  William  B.  Cham- 
berlayne might  be  made  a  defendant,  both 
in  his  character  of  administrator  of  E  P. 
Chamberlayne,  deceased,  and  in  that  of  ad- 
ministrator de  bonis  non  of  Byrd  Cham- 
berlayne, deceased:  that  the  children  above 
mentioned  of  Byrd  Chamberlayne  might 
also  be  made  defendants:  that  the  said  W. 
B.  Chamberlayne  might  be  decreed  to  set- 
tle the  administration  account  of  the  said 
E.    P.   Chamberlayne,   deceased,  upon 

386  the    estate   of    Byrd    *Chamberlayne, 
and  his  own  administration  upon  the 

same  estate:  that  he  might  be  decreed  to 
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pay  to  the  complainant  the  balance  in  his 
hands,  if  any,  in  satisfaction  of  his  judg- 
ment aforesaid;  and,  in  case  the  same 
should  be  insufficient,  that  the  slaves  con- 
veyed by  the  said  deeds,  and  the  increase 
of  the  females,  might  be  sold  to  satisfy 
the  same,  or  so  many  thereof  as  may  be 
necessary. 

The  answer  of  W.  B.  Chamberlayne  ad- 
mits, that  he  is  the  administrator  of  E.  P. 
Chamberlayne,  deceased,  and  the  adminis- 
trator de  bonis  non  ef  the  estate  of  Byrd 
Chamberlayne,  deceased:  that,  it  is  untrue, 
that  E.  P.  Chamberlayne  died  without  hav- 
ings settled  the  administration  account  of 
the  estate  of  Byrd  Chamberlayne:  that,  by 
accounts  settled  by  commissioners  regu- 
larly appointed  by  King  William  Court,  it 
will  appear,  (which  settlement  took  place 
before  the  judgment  of  the  complainant, 
mentioned  in  his  bill,)  that  there  remained 
in  the  hands  of  the  said  E.  P.  Chamber- 
layne, due  to  the  estate,  the  sum  of  621. 
17s.  8>4d.:  that  it  will  be  unnecessary  to 
have  a  new  settlement,  unless  error  on 
the  face  of  the  settlement,  or  fraud  is  al- 
ledged  and  proved:  that  his  own  adminis- 
tration of  the  estate  of  the  said  Byrd 
Chamberlayne,  unadministered  by  the  said 
E.  P.  Chamberlayne,  has  also  been  settled 
by  order  of  the  Court  of  King  William 
county,  by  which  it  appears,  that  the  es- 
tate of  the  said  Byrd  Chamberlayne  is 
indebted  to  the  respondent:  that  he  con- 
ceives that  he  has  no  right  to  intermeddle 
with  the  negroes,  mentioned  in  the  com- 
plainant's bill,  as  he  believes  that  the  deeds 
therein  referred  to,  were  executed  bona 
fide,  and  without  any  fraudulent  intention: 
that  the  judgment^  referred  to  in  the  bill, 
was  against  "the  goods  and  chattels  of  the 
said  Byrd  Chamberlayne,  in  the  hands  of 
the  defendant  (E.  P.  Chamberlayne,)  to  be 
administered,  if  sufficient  thereof  hath  or 
shall  come  to  his  hands  to  be  administered, 
after  payment  of  judgments  and  debts  of 
superior  dignity;"  by  which  it  will  appear, 
that  the  respondent  was  justified  in  paying, 
after  the  date  of  the  said  judgment, 
3S7  ♦the  sum  of  $699  30,  due  on  bonds,  to 
Richard  S.  Taylor's  representatives, 
stated   in    his    administration    account,    &c. 

All  the  children  of  Byrd  Chamberlayne, 
deceased,  who  are  made  defendants  in  the 
bill,  filed  a  joint  answer,  stating,  that  they 
know  nothing  of  the  claim  for  wheat,  set 
forth  in  the  bill:  that  they  believe  the  said 
claim  to  have  accrued  subsequently  to  the 
execution  of  the  deeds  therein  mentioned, 
with  the  exception  of  that  to  Evelyn  B. 
Chamberlayne,  dated  the  24th  day  of  Feb- 
ruary, 1799,  and  of  that  to  Spotswood  D. 
of  the  same  date:  that  they  are  advised, 
that  even  if  the  claim  was  prior  to  the 
deeds,  yet,  as  it  sounded  in  tort,  and  was 
to  be  recompensed  in  damages,  which  were 
never  liquidated  until  the  judgment  was 
obtained  in  April,  1806,  it  could  no  more 
he  considered  as  a  debt  due  by  Byrd  Cham- 
berlayne, deceased,  than  a  claim  to  dama- 
ges for  an  assault,  or  anv  other  tortious 
act  committed  by  him:  tnat,  at  the  time 
when  the  said  deeds  were  executed,  they 
believe  the  said  Byrd  Chamberlayne  to 
have  been  perfectly  solvent;  but  that,  sub- 


sequently, he  lost  his  life,  and  three  ves- 
sels at  sea,  together  with  large  quantities 
of  wheat,  and  several  negroes,  which  was 
the  cause  of  the  deficiency  of  assets:  that 
they  do  not  believe  that  he  was  actuated 
by  any  fraudulent  intent,  in  executing  the 
said  deeds:  that  they  admit,  that  the  said 
Byrd  Chamberlayne  continued  in  posses- 
sion of  the  slaves  conveyed  by  the  deeds, 
after  the  execution  of  the  deeds;  but, 
charge  that  all  the  said  deeds,  (with  the 
exception  of  the  first,  dated  the  10th  of 
December,  1793,  to  Evelyn  B.  Chamber- 
layne, and  the  two  last,  dated  the  24th  of 
February,  1799,  each;  the  first  to  the  said 
E.  P.  Chamberlayne,  and  the  last  to  Spots- 
wood  Chamberlayne,)  were  duly  admitted 
to  record  in  the  Court  of  King  William 
county;  and  that  the  two  last,  although 
not  proved  or  acknowledged  within  eight 
months  from  the  first  execution,  yet  were 
both  acknowledged  by  the  said  Byrd  Cham- 
berlayne,  on   the   24th   of   February, 

388  1800,    nearly    five    years    *before    the 
recovery   of  the  judgment   set   forth 

in  the  bill:  that,  after  the  death  of  the  said 
Byrd  Chamberlayne,  the  possession  of  the 
said  negroes  accompanied  the  deeds,  and 
neither  his  administrator,  nor  administrator 
de  bonis  non,  ever  claimed  them,  or  in 
any  manner  opposed  the  possession  of  the 
respondents.  The  last  deed  to  E.  P.  Cham- 
berlayne was  made  to  supply  the  loss  of 
one  of  the  slaves  conveyed  by  the  former 
deed,  she  having  died  since  the  execution 
of  the  first  deed. 

Depositions  were  taken  to  prove,  that  in 
the  years  1797  and  1798,  Byrd  Chamber- 
layne was  considerably  indebted:  that  ex- 
ecutions were  served  upon  him,  to  a  large 
amount:  that  he  postponed  the  payment  of 
them,  as  long  as  possible:  that  he  was  very 
hard  run  for  money,  but  always  made  oiit 
to  pay  the  executions,  in  the  end:  that  his 
estate  was  supposed  to  be  fully  sufficient 
to  pay  any  debt  that  he  owed;  and  that  he 
owned  two  very  valuable  vessels,  which 
were  lost  at  sea:  that  he  offered  to  sell  a 
slave  that  had  been  conveyed  to  his  daugh- 
ter Evelyn:  that  many  slaves,  with  a  large 
quantity  of  wheat,  belonging  to  Chamber- 
layne, were  lost  at  the  time  he  perished  at 
sea;  and  that  some  of  the  children,  to 
whom  property  was  conveyed,  were  of 
very  tender  years. 

The  Court  of  Chancery  ordered  accounts 
to  be  made  up  of  the  administration  of  E. 
P.  Chamberlayne,  on  the  estate  of  Byrd 
Chamberlayne;  and,  also,  of  the  adminis- 
tration of  Byrd  Chamberlayne's  estate,  by 
W.  B.  Chamberlayne,  administrator  de 
bonis  non;  together  with  an  account  of  the 
administration  of  the  estate  of  Edward  P. 
Chamberlayne,  by  W.  B.  Chamberlayne* 
his  administrator. 

The  result  of  these  accounts  was  as 
follows: 

The  balance  due  the  estate  of 
Byrd  Chamberlayne,  by  E.  P. 
Chamberlavne,  the  administrator, 

is  *  $1,774  42 

389  ♦The    balance    due    W.    B. 
.     Chamberlayne,    as    adminis- 
trator de  bonis  non  of  the  said 
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would  arise,  from  permitting  such  a  pro- 
ceeding, which  need  not  now  be  insisted 
on.  Besides,  a  voluntary  and  fraudulent 
conveyance  is  good  between  the  parties, 
and  those  claiming  under  them,  and  void 
only  as  to  creditors,  who  are  thereby  de- 
layed, hindered,  or  defrauded.  No  cred- 
itor can  be  said  to  be  delayed,  hindered,  or 
defrauded,  by  any  conveyance,  until  some 
property,  out  of  which  he  has  a  specific 
right  to  be  satisfied,  is  withdrawn  from  his 
reach,  by  the  fraudulent  conveyance.  Such 
specific  right  does  not  exist,  until  he  has 
bound  the  property  by  judgment,  and,  in 
the  case  of  personal  property,  by  execution 
delivered  to  the  Sheriff,  and  has  shewn 
that  he  is  defrauded  by  the  conveyance, 
in  consequence  of  not  being  able  to  pro- 
cure satisfaction  of  his  debt,  in  a  due  course 
of  law.  Then,  and  then  only,  he  acquires 
a  specific  right  to  be  satisfied  out  of  the 
property  conveyed;  and  shews  that  he  is 
a  creditor,  and  is  delayed,  hindered,  and 
defraudfed,  by  the  conveyance.  When  a 
party  has  thus  brought  himself  within  the 
terms  of  the  statute,  he  is  entitled  to  the 
assistance  of  a  Court  of  Equity,  to  remove 
the  impediment  to  his  legal  rights:  and 
the  lien,  frustrated  by  fraud,  will  be  con- 
sidered as  still  subsisting  in  equity. 

A  judgment  and  execution  delivered  to 
the  Sheriff,  against  a  fraudulent  donor, 
binds  personal  property  in  the  hands  of 
the  fraudulent  donee.  The  execution  is 
against  the  goods  and  chattels  of  the  de- 
fendant generally;  and,  the  conveyance  be- 
ing void,  the  goods  are  still  the 
396  goods  of  the  ♦donor,  and  may  be 
taken  under  the  execution.  But,  a 
judgment  and  execution  against  the  execu- 
tor or  administrator  of  the  donor,  cannot 
bind  the^goods  in  the  hands  of  the  fraudu- 
lent donee;  since  the  deed  is  good  between 
the  parties,  and  those  claiming  under  them. 
The  execution,  in  that  case,  is  against  the 
goods  and  chattels  of  the  testator  or  intes- 
tate, in  the  hands  of  the  executor  or  ad- 
ministrator, to  be  administered;  and  such 
goods  are  not,  even  in  contemplation  of 
law,  in,  and  never  can. come  to,  his  hands 
to  be  administered. 

Although  the  'judgment  against  the  ad- 
ministrator of  Chamberlayne,  in  this  case, 
did  not  therefore  bind  the  property  in 
question;  yet,  it  shewed  that  the  plaintiff 
was  a  creditor;  and  the  subsequent  pro- 
ceedings in  this  suit  shew  that  he  was 
hindered,  delayed,  and  defrauded,  by  the 
conveyances  in  question;  for,  the  property 
was  thereby  withdrawn  from  the  satisfac- 
tion of  his  demand,  and  no  other  assets  of 
the  debtor  remained  for  his  satisfaction. 

These  proceedings  establish  those  facts 
against  the  donees.  A  judgment  against 
the  donor,  in  his  life-time,  would  have  es- 
tablished the  debt  as  against  the  donees, 
unless  impeached  by  them  on  the  ground 
of  fraud,  or  for  any  other  just  cause;  inso- 
much that  an  execution  might  be  there- 
upon levied  upon  the  property;  and  if  the 
donees  attempted  to  impeach  the  judg- 
ment, they  must,  for  that  purpose,  have 
resorted  to  a  Court  of  Equity.  We  can 
see  no  reason  why  a  judgment  against  the 
legal    representative    of   the    donor    should 


not  have  precisely  the  same  effect  In- 
deed, in  all  cases  where  the  question  is. 
whether  a  person  be  a  debtor  or  not,  a 
judgment  against  him  or  his  legal  rcpre 
sentative  seems  to  be  prima  facie  evidence 
of  the  fact,  liable  to  be  controverted  upon 
the  ground  of  fraud,  or  upon  any  other 
just  ground,  by  any  one  a  stranger  to  the 
judgment;  Acept,  perhaps,  in  the  case  of 
the  real  and  personal  representatives  of 
the  same  person;  in  which  case,  cither  the 
one  or  the  other  might  have  been  sued,  in  the 
first  instance.    Thus,  all  creditors  are 

397  entitled    *t6    satisfaction   out  of  the 
assets  of  a  deceased    debtor,  according 

to  their  legal  priorities.  Each  has,  therefore, 
an  interest  in  the  question,  whether  the  debts 
claimed  by  others  be  due  or  not;  yet,  a 
judgment  in  favor  of  one,  binds  all  others, 
upon  the  question,  whether  the  debt  be 
due  or  not;  unless  they  can  impeach  it  on 
the  ground  of  fraud.  So,  in  bankruptcy,  a 
judgment  against  the  bankrupt  is  evidence 
of  the  debt  against  other  creditors,  until 
impeached.  This  rule  seems  to  be  peculiar- 
ly applicable  to  the  case  of  persons  claim- 
ing under  voluntary  conveyances.  Saun- 
ders   V.   ,    Skinner,    586,   cited  in  13 

Vin.  Abr.  tit.  Fraud,  F.  PI.  18.  The  donees 
have  attempted  to  impeach  this  judgment, 
but  have  failed  in  their  proofs.  The  fact 
of  the  want  of  other  assets  (than  those 
conveyed  to  the  donees,)  to  pay  the  plain- 
tiff's demand,  is  established  in  this  suit  It 
is  not  for  the  donees  to  alledge  that  the 
assets  in  the  hands  of  the  administrator, 
ought  to  have  been  applied  to  the  payment 
of  this  debt.  They  were  applied  to  the 
payment  of  debts;  and,  as  to  the  donees, 
that  application  was  rightful,  and  not  in- 
jurious. It  was  their  right  and  duty  to 
surcharge  and  falsify  the  accounts  of  th'i 
administrator,  if  they  were  wrong,  which 
they  have  failed  to  do. 

It  was  not  necessary,  as  a  pre-requisite 
to  the  maintaining  of  this  suit,  to  have 
previously  established  the  fact  of  a  defi- 
ciency of  assets,  in  another  suit;  or  to  have 
bound  the  property  by  an  action  against 
the  donees,  as  executors  dc  son  tort,  prov- 
ing in  that  cause  that  there  were  no  other 
assets  to  satisfy  the  demand,  and  prose- 
cuting the  same  to  judgment  and  execution, 
as  might  have  been  done.  13  Vin.  Abr. 
tit.  Fraud,  C.  PI.  5.  For,  all  creditors  have 
a  specific  right  to  be  satisfied  out  of  the 
property  of  their  deceased  debtor,  in  the 
hands"  of  his  executor  or  administrator,  if 
there  be  a  rightful  executor  or  administra- 
tor; or,  if  not,  in  the  hands  of  his  executor 
de  son  tort;  or  if,  as  in  this  case,  there  be 
a  rightful  executor  or  administrator,  and 
also  an  executor  or  executors  de  son 

398  tort,   out   of   the   *debtor's   properly 
in  the  hands  of  the  latter,  if  there  be 

not  sufficient  assets  in  the  hands  of  the 
former.  This  is  in  the  nature  of  a  lien: 
and  the  executor  or  administrator,  and  ex- 
ecutor de  son  tort,  are  in  the  nature  of 
trustees  for  the  creditors.  In  general, 
when  there  is  a  rightful  executor  or  ad- 
ministrator, there  cannot  be  an  executor 
de  son  tort;  because,  any  person,  hav- 
ing _  possession  of  the  property  of  the 
deceased,    is    responsible    therefor   to   the 
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rightful  executor  or  administrator,  and 
ought  not,  therefore,  to  be  responsible  to 
creditors  also.  Otherwise,  he  would  be 
doubly  chargeable.  But,  in  the  case  of 
fraudulent  conveyances,  the  donee  in  pos- 
session is  an  executor  de  son  tort,  although 
there  be  a  rightful  executor  or  administra- 
tor. For,  as  he  cannot  be  made  responsi- 
ble therefor  to  the  rightful  executor  or 
administrator,  the  reason  of  the  general 
rule  fails  in  that  case;  and  if  the  donee  was 
not,  in  such  case,  liable  as  executor  de  son 
tort,  the  creditor  would  be  without  rem- 
edy. Roberts  on  Fraud,  Con.  593,  and 
cases  there  cited  ;  Pierce  v.  Turner,  5 
Cranch;  Edwards  v.  Harben,  2  Term  Rep.; 
11  Vin.  Abr.  219,  PL  9,  and  notes;  13  do. 
tit.  Fraud,  C.  PL  5. 

The  plaintiff,  therefore,  had  a  right,  with- 
out first  binding  the  property  otherwise, 
and  without  otherwise  shewing  that  he  was 
defrauded,  in  consequence  of  there  being 
no  other  fund,  to  satisfy  his  demand,  than 
the  property  in  the  hands  of  the  donees, 
by  another  suit,  to  go  originally  into  a 
Court  of  Equity  against  the  donees  as 
executors  de  son  tort,  for  a  discovery,  ac- 
count and  satisfaction,  out  of  the  assets  in 
their  hands;  and,  in  that  suit,  to  establish 
his  demand,  if  it  had  been  liquidated,  or 
was  a  matter  of  account,  and  not  before  es- 
tablished; and  to  shew  that  he  could  not 
get  satisfaction  otherwise,  and  so  was  hin- 
dered, delayed,  and  defrauded.  And  this 
he  has  virtually  done,  although  he  does  not 
call  them  in  terms  executors  in  their  own 
wrong.  In  this  case,  a  preliminary  suit  at 
law  against  the  rightful  administrator,  or 
against  the  donees,  was  necessary,  as  the 

claim  sounded  in  damages;  and  the 
399      rightful  *administrator  was  properly 

made  a  party,  to  account  for  the  as- 
sets which  had  come  to  his  hands.  For,  if 
he  had  had  assets  to  pay  the  demand,  the 
ct)nveyances  would  not  have  been  void. 

The  deeds  in  question  are  clearly  fraudu- 
lent and  void  as  to  creditors  of  the  donor. 
AH,  except  that  to  Evelyn  Beverley,  in 
1793,  were  executed  when  the  donor  was 
indebted  to  a  degree  of  embarrassment, 
and  when  the  very  debt,  the  satisfaction  of 
which  is  now  claimed,  was  due;  and  al- 
though he  retained  enough  to  satisfy  all 
his  debts,  and  lost  a  large  portion  of  his 
personal  estate  afterwards,  by  a  calamitous 
accident,  he  had  no  right  to  throw  upon 
his  creditors  the  hazard  of  such  an  acci- 
dent, and  to  provide  for  his  family  at  their 
expense.  As  to  the  deed  of  1793,  although 
it  is  probable  that  the  donor  was  also  large- 
ly indebted  when  he  executed  that  deed, 
yet  there  is  no  sufficient  evidence  of  that 
fact  in  this  record.  And,  although  the 
donor  retained  the  possession  of  the  prop- 
erty, yet,  if  the  deed  had  been  duly  re- 
corded, it  might  have  been  valid.  But,  be- 
ing recorded  on  the  proof  of  one  witness 
only,  that  deed  is  also  fraudulent  and  void, 
under  that  clause  of  the  statute  of  frauds, 
beginning  with  the  words,  "and  moreover." 
Independent  of  this  clause  of  the  statute, 
a  voluntary  conveyance,  made  by  a  per- 
son not  at  all  indebted  at  the  time,  and  not 
in  contemplation  of  future  debts,  and  with- 
out any  other  badge  of  fraud,  would  prob- 


ably be  good,  notwithstanding  the  donor 
retained  the  possession;  for,  such  posses- 
sion could  be  no  evidence  of  an  intent  to 
defraud  creditors,  when  none  existed,  or 
were  iii  contemplation  of  the  party.  But, 
the  said  clause  invalidates  even  such  a 
conveyance,  unless,  in  the  case  of  personal 
property,  the  deed  be  recorded  on  the  ac- 
knowledgement of  the  party,  or  proof  of 
two  witnesses,  or  unless  the  possession  re- 
main bona  fide  with  the  donee. 

It  is  also  insisted,  that  the  donees  ought 
to  have  been  subjected  to  a  rateable  con- 
tribution, for  the  satisfaction  of  the  de- 
mand of  the  appellee.  At  law,  per- 
400  sons  claiming  ♦under  voluntary, 
fraudulent^  and  void  conveyances, 
cannot  require  a  creditor  to  proceed 
against  them  severally,  for  rateable  pro- 
portions of  the  debt.  He  might  proceed 
against  them  severally,  after  the  death  of 
the  debtor,  as  executors  de  son  tort,  for 
the  full  value  of  the  assets  of  the  debtor 
in  their  hands;  and  the  insolvency  of  one 
would  not  excuse  any  other;  and  so  it 
should  be  in  equity,  if  an  attempt  to 
equalize  the  burthen,  produced  any  unrea- 
sonable delay  or  detriment  to  the  creditor. 
But  where,  as  in  this  case,  the  creditor  has 
convened  all  fhe  parties,  none  of  whom 
are  chargeable  with  actual  fraud,  and  where 
all  the  materials  for  a  just  apportionment 
are  already  in  the  record,  and  that  can  be 
made  without  any  material  delay  or  injury 
to  the  creditor;  a  Court,  whose  maxim  is 
that  equality  is  equity,  should  apportion 
the  demand  amongst  the  parties  responsi- 
ble thereto;  the  more  especially  as,  if  the 
burthen  was  unequally  borne,  and  the  suf- 
fering party  could,  in  that  event,  claim 
contribution  of  the  others,  this  would  in- 
volve those  parties  in  new  litigation.^. 
But,  this  ought  to  be  done  with  a  reserva- 
tion of  the  right  to  the  creditor,  to  resort 
for  satisfaction  to  all  the  parties  responsi- 
ble to  him,  to  the  full  extent  of  their  lia- 
bilities respectively,  in  the  event  of  his 
failing,  from  insolvency  or  any  other  cause, 
to  procure  satisfaction  from  any  of  the 
parties,  of  their  due  proportions  of  his 
demand. 

The  decree  should  be  corrected  in  this 
particular,  and  the  appellants  should  pay 
to  the  appellee  his  costs,  he  being  the  party 
substantially  prevailing. 
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*BeaM  v.  Silver. 

March,  1824. 


Fraudulent  Conveyances*— Suit  to  Impeach— Prayer 
for  General  Rellef-lnterest.t— A  creditor  having 
obtained  judgment  agralnst  his  debtor,  without 
runnlnsr  Interest,  his  execution  Is  obstructed  by  a 
fraudulent  conveyance  made  by  the  debtor,  of  his 
property.  A  suit  In  Chancery  Is  then  brou^rht  to 
remove  the  obstruction  of  the  conveyance,  and 
forsreneral  relief.  The  Chancellor  ousrht  to  de- 
cree the  Interest,  as  well  as  to  set  aside  the  convey- 
ance ;  the  prayer  for  ireneral  relief  belngr  sufficient 
to  cover  the  demand  of  Interest. 


^Fraudulent  Conveyance.— See  monosrraphlc  note 
on  "Fraudulent  and  Voluntary  Conveyances"  ap- 
pended to  Cochran  v.  Paris.  11  Gratt.  348 

Same— Donee  as  Executor  de  Son  Tort.— if  a  man 
makes  a  fraudulent  deed,  and  die.  the  fraudulent 
doner  will  be  liable  as  exfcutor  de  son  tort.  Shear- 
man V.  Christian.  6  Rand.  49.  citing  principal  case. 

tChancery  Practice— Interest  on  Judfrment.— In  this 
state,  interest  Is  srenerally  recoverable  on  a  judsr- 
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VnOZNIA  RSPORTS,  Annotatbd. 


402-404 


In  an  action  of  debt  for  3521.  5s.  4^d. 
brought  in  the  General  Court  of  Maryland, 
in  1791,  by  Charles  Carroll  against  Zepha- 
niah  Beall,  the  appellant  Nathaniel  Beall 
and  one  Richard  Gatrell  became  jointly 
bound  as  special  bail  of  Zephaniah. 
Zephaniah  Beall,  and  the  joint  bail  Gatrell, 
both  removed  to  Berkeley  county,  Virginia, 
pending  the  suit;  and  Carroll  coerced  sat- 
isfaction of  his  judgment  for  the  debt,  of 
Nathaniel  Beall.  Nathaniel  brought  a 
suit  against  Zephaniah,  in  the  District 
Court  of  Winchester,  to  recover  the 
amount  which  he  had  been  thus  compelled 
to  pay  for  him;  obtained  judgment  in  1S07 
for  $1,695  51,  damages,  and  $12  49,  costs; 
and  sued  out  execution  without  effect,  being 
defeated  by  the  fraudulent  conveyance 
herein-after  mentioned.  The  judgment  did 
not  give  running  interest.  Some  years  after- 
wards, Nathaniel  Beall  exhibited  his  bill  in 
the  Superior  Court  of  Chancery  of  Win- 
chester, against  Zephaniah  Beall's  widow 
and  children,  and  one  Francis  Silver  ; 
charging,  that  Zephaniah  had  made  a 
fraudulent  conveyance  of  slaves  to  Silver, 
in  order  to  prevent  the  recovery  of  this 
just  debt,  which  had  actually  been  used  to 
prevent  the  Sheriff  from  levying  the  execu- 
tion; and  praying,  that  the  pretended  con- 
veyance might  be  set  aside,  and  that  so 
many  of  the  slaves  might  be  sold  as  would 
satisfy  the  amount  of  the  judgment.  The 
imputed  fraud  was  denied,  and  some  objec- 
tions made  to  the  jurisdiction  of  the  Court, 
and  for  want  of  parties  :  the  Chancellor 
over-ruled  these  objections;  held  the  con- 
veyance clearly  fraudulent;  decreed, 
402  that  the  ♦defendant  Silver  should  pay 
the  plaintiff  the  principal  due  on  his 
judgment,  and  the  costs  of  this  suit,  within 
two  months  from  the  date  of  the  decree; 
and  directed  that  the  Marshal,  in  default 
of  such  payment  by  Silver,  should  sell  as 
many  of  the  slaves  as  would  suffice  to 
satisfy  the  decree:  and  dismissed  the  bill 
as  to  the  other  parties.  The  plaintiff,  after- 
wards in  the  same  term,  asked  the  Chancel- 
lor to  amend  the  decree,  and  allow  him 
interest  on  his  debt.  This  was  denied. 
From  so  much  of  the  decree  as  withheld 
interest,  the  plaintiff  prayed,  and  the  Court 
granted,  an  appeal  to  this  Court. 

Leigh,  for  the  appellant. 

Tucker,   for   the   appellee. 

The  question  turned  upon  the  propriety 
of  the  decree,  in  omitting  to  give  running 
interest,  under  the  circumstances  of  the 
case. 

It  was  said  for  the  appellant,  that  the 
plaintiff  being  driven  into  a  Court  of  Equity 
by  the  fraudulent  conduct  of  the  defendant, 
that  Court  had  cognizance  of  the  whole 
case.  It  was  not  confined  to  the  removal 
of    the    hindrance,   but    should    go    on    and 


ment  botb  at  law  and  In  equity.    Tazewell  v.  Saun- 
ders. 13  Gratt.  368, 

That  a  court  of  equity  will  under  circumstances 
firlve  interest  on  a  judfirment  soundinir  only  in 
damag^es  and  not  earn  injr  Interest  in  terms,  cannot 
be  denied.  Mercer  v.  Beale,  4  Leiffh  196.  citingr  prin- 
cipal case.  To  the  same  effect,  the  princiT)al  ca.se  is 
cited  in  Laldley  v.  Merrifleld.  7  Leisrh  357.  358  360. 
See  further,  monogrraphic  note  on  "Judgrments"  ap- 
pended to  Smith  V.  Charlton,  7  Gratt.  42.5:  mono- 
graphic not&  on  "Interest"  appended  to  Fred  v. 
Dixon.  27  Gratt.  541.  The  principal  case  Is  also  cited 
In  Bank  v.  Good,  21  W.  Va.  461. 


do  complete  justice  between  the  parties. 
The  Chancellor,  therefore,  did  right  in  de- 
creeing a  sale  of  the  property,  thus  fraudu- 
lently conveyed,  but  should  also  have 
decreed  the  running  interest  on  the  judg- 
ment. 

For  the  appellee,  it  was  said,  that  the 
decree  properly  refused  interest;  for,  all 
the  party  had  a  right  to  ask,  or  the  Court 
to  grant,  was,  to  put  the  fraudulent  convey- 
ance out  of  his  way,  and  to  decree  that  the 
property,  and  the  rents  and  profits  of  it. 
(if  necessary,)  should  be  subject  to  the 
payment  of  the  debt.  The  Court  could 
only  have  decreed  against  Beall,  what  he 
could    have    been    compelled   to  pay 

403  *under  the  execution,  viz:  the  amount 
of  the  judgment,  without  the  running 

interest.  Otherwise,  there  would  be  one 
measure  of  justice  at  law,  and  another  in 
equity. 

March  2.  JUDGE  BROOKE,  delivered 
the  opinion  of  the  Court.* 

The  conveyance,  which  is  sought  to  be 
set  aside,  was  too  obviously  fraudulent,  to 
require  any  comment  on  the  facts  in  the 
record,  to  prove  it;  and,  the  only  real  ques- 
tion in  the  cause  is,  whether  the  interest 
on  the  judgment  ought  to  have  been  de- 
creed, as  well  as  the  principal.  In  the  case 
of  Chamberlayne  v.  Temple,  (ante,)  the 
ground  on  which  a  creditor,  after  the  death 
of  the  debtor,  may  come  into  a  Court  of 
Chancery,  to  charge  the  donee  holding  the 
property  of  the  debtor  under  a  fraudulent 
deed,  was .  fully  explored.  This  case  is 
much  stronger  than  that  case.  Here,  there 
was  a  judgment  in  the  life-time  of  the 
debtor,  and  an  execution  which  bound  the 
property.  In  that  case,  the  judgment  was 
against  the  administrator  only,  and  the 
property  was  not  bound,  otherwise  than 
as  the  property  of  every  debtor  is  bound, 
by  the  trust  for  the  payment  of  debts.  In 
this  case,  there  is  actual  and  gross  fraud; 
in  that,  the  fraud  was  only  in  construction 
of  law.  In  this  case,  there  is  no  legal 
executor  or  administrator,  and  the  debtor 
died  insolvent,  except  as  to  the  property 
fraudulently  conveyed.  In  that  case,  there 
was  a  legal  administrator,  into  whose  hands 
a  large  amount  of  property  came  to  be 
administered;  and  the  donees  were  held  to 
be  chargeable  as  executors  de  son  tort.  In 
this  case,  the  appellee,  though  not  so 
charged  in  the  bill,  must  be  considered  as 
virtually  an  executor  de  son  tort,  though 
not  sued  in  that  character,  as  in  the  case 
referred  to;  and  is  liable,  in  the  same  man- 
ner, and  to  the  same  extent,  to  creditors, 
as  a  rightful  executor.  It  would  be 
strange,   indeed,   if   this   executor,  in 

404  *his   own   wrong,   who    has   obtained 
the  possession  of  the  debtor's  goods, 

by  actual  and  not  constructive  fraud  only, 
and  who  is  entitled  to  the  surplus  after 
paying  debts,  should  escape  the  payment 
of  interest,  when  a  rightful  executor, 
bound  to  distribute  the  surplus,  would  be 
bound  to  pay  it.  The  prayer  for  general 
relief,  in  the  bill,  being  sufficient  to  entitle 
the  appellant  to  an  allowance  of  interest, 
the  Court,  on  the  groimd  stated,  is  of  opin- 
ion to  reverse  the  decree,  and  to  send  the 


♦JUDGB  Cabell,  absent  from  Indisposition. 
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cause  back  for  further  proceedings,  accord- 
ing to  the  principles  of  this  decree;  in 
which,  a  decree  is  to  be  entered  for  princi- 
pal with  interest,  to  be  paid  out  of  the 
property,  its  proceeds  and  profits,  on  the 
terms  of  payment  usual  in  such  cases. 


TtRNBR  V,  SXRBBT. 
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Turner  v.  Street. 

Marcb,  1834. 

Equitable  Conversion  —  Reconverslont  —  Election-  In. 

tentt-Where  land  is  devised  to  be  sold,  and  tbe 
proceeds  paid  to  an  Infant,  tbe  infant  baH  an  elec- 
tion to  take  tbe  land  or  money :  and  if  bi8  firuardian 
sells  the  land,  and  the  sale  does  not  appear  to  be 
advantaireons  to  tbe  infant,  a  Coart  of  Equity  can 
elect  for  him,  and  bind  bim  by  auch  election. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court.  The  case  was  argued  in 
this  Court  by  Wickham  for  the  appellee, 
no  counsel  for  the  appellant.  The  follow- 
ing opinion  will  be  a  sufficient  report  of 
the  case: 

March  6.  JUDGE  GREEN,  delivered  the 
following  opinion,  in  which  the  other 
Judges  concurred.* 

Jedcdiah  Turner  devised  his  land,  sup- 
posed to  contain  400  acres,  to  his  sister 
Susanna  Turner,  upon  condition, 
405  *that,  within  a  limited  time,  she 
should  pay  one-third  of  its  value  to 
the  children  of  his  sister  Polly  Atkinson, 
and  one-third  to  the  children  of  his  sister 
Sally  Blackwell.  But,  if  she  failed  to  pay 
as  aforesaid,  then  the  land  was  to  be  sold, 
and  the  money  divided,  between  Susanna, 
and  the  children  of  his  other  two  sisters. 
Susanna  elected  to  take  the  land,  and  pay 
for  it  according  to  the  will.  Sally  Black- 
well  was  appointed  guardian  of  all  her 
children,  who  were,  and  still  are,  infants. 
The  land  was  valued,  and  Susanna  paid  to 
the  children  of  Mrs.  Atkinson  what  they 
were  entitled  to.  Blackwell,  the  husband 
of  Sally,  being  dead,  and  indebted  to  Su- 
sanna Turner,  as  executrix  of  Jedediah 
Turner,  it  was  agreed  between  Susanna 
Turner,  then  Dowles,  and  Mrs.  Blackwell, 
that  the  said  debt  should  be  discounted 
against  the  sum  due  to  the  children  of  the 
latter,  on  account  of  the  land;  and  that 
Mrs.  Blackwell  should  take,  in  full  of  the 
residue  due  to  her  children.  110  acres  of 
the  land  which  had  belonged  to  the  testa- 
tor. In  pursuance  of  this  agreement,  Mrs. 
Blackwell  gave  to  Susanna,  a  receipt  in 
full  of  the  sum  due  to  her  children,  and  the 
latter  gave  to  the  former  her  bond  to  con- 
vey the  said  110  acres  to  her  when  required. 
This  bond  does  not  speak  of  Mrs.  Black- 
well  as  the  guardian  of  her  children,  but 
is  given  to  her  individually.  Mrs.  Black- 
well  was  put  into  possession  of  the  land. 
The  appellee  being  very  anxious  to  procure 


'^Bqaltable  Conversion— Recooverslon  —See  mono- 
firrapblc  note  on  "Conversion  and  Reconversion" 
appended  to  VaUf?ban  v.  Jones.  23  Gratt  444. 

^Same— Same-Election— Infant.— When  money  Is 
directed  to  be  turned  into  land,  or  vice  versa,  the 
person  entitled  may  elect  in  whiclj  way  be  will  take, 
whether  as  money  or  land:  but  an  Infant  cannot 
elect  tboatrb  a  court  of  equity  may  elect  for  him. 
Pratt  V.  Taliferro.  3  Leifirb  428,  citing  principal  case 
as  authority.  To  tbe  same  effect,  the  principal  case 
IS  cited  in  Pierce  v.  Triertr,  10  Leigh  420:  Tabb  v. 
Cabell.  17  Gratt.  173.  Oa  the  subject  of  equitable 
conversion,  tbe  principal  case-is  also  cited  In  Bell  v. 
Humphrey.  8  W.  Va.  19. 

•JUDGB  Brooke,  absent 


this  land,  and  anxious  to  conceal  his  wish, 
employed  Austin  Thacker  to  purchase  it 
from  Mrs.  Blackwell,  for  him.  Thacker, 
accordingly,  treated  and  agreed  with  her 
for  the  purchase;  but,  before  any  writings 
were  signed  by  the  parties,  Mrs.  Turner 
informed  Thacker,  in  the  presence  of  Mrs. 
Blackwell,  that  she  had  given  the  land  in 
satisfaction  of  the  sum,  which  she  owed  to 
Mrs.  Blackwell's  children;  and  insisted, 
moreover,  that  the  land  belonged  to  the 
children,  and  that  it  had  been  intended  for 
them.  Mrs.  Blackwell  admitted,  that  it 
was  taken  in  satisfaction  of  what  was  due 
to  her  children,  but  insisted  that  she 

406  had  a  right  to  sell  it.     ♦Mrs.  Turner 
also   objected,   that    it   was   probable 

that  the  land  would  not  hold  out  400  acres: 
and,  if  so,  that  the  110  acres  would  be 
more  than  ought  to  have  been  given.  Tor 
the  satisfaction  of  the  children's  claim;  and 
that  the  110  acres,  being  assigned  for  that 
purpose,  upon  the  supposition,  that  the 
whole  tract  contained  400  acres,  if  it  fell 
short,  there  ought  to  be  a  rateable  deduc- 
tion. It  was  thereupon  agreed  between 
Mrs.  Turner,  Mrs.  Blackwell,  and  Thacker, 
that  a  survey  should  be  made,  and  the  110 
acres  be  added  to,  or  taken  from,  in  the 
event  of  the  whole  tract  containing  more 
or  less,  in  the  proportion  that  110  acres 
bears  to  400:  that  Thacker  should  secure 
to  Mrs.  Blackwell  the  payment  of  the  pur- 
chase money  in  instalments;  and  that  Mrs. 
Blackwell  should  convey  the  land  to  him. 
An  agreement  to  this  effect  was  signed  by 
all  the  parties;  which  agreement  was  as- 
signed within  a  few  days  to  the  appellee. 
Mrs.  Turner  and  Mrs.  Blackwell  refusing 
to  carry  this  contract  into  effect.  Street 
filed  his  bill  against  them,  and  the  children 
of  Mrs.  Atkinson  and  of  Mrs.  Blackwell, 
claiming  the  specific  execution  of  the  con- 
tract. Mrs.  Turner  and  Mrs.  Blackwell  re- 
sisted this  claim,  upon  the  ground,  that  the 
land  belonged  to  the  children  of  the  latter, 
and  that  they  had  been  over-reached  in  the 
contract.  The  Court  of  Chancery  decreed 
a  specific  execution  of  the  contract;  and 
the  defendants  appealed. 

Mrs.  Blackwell  took  this  land,  in  satis- 
faction of  her  children's  claim,  at  25  or  27 
shillings  per  acre;  the  valuation,  at  which 
the  commissioners,  in  pursuance  of  Turn- 
er's will,  had  valued  it.  She  sold  it  to 
Thacker,  at  $6  2.5,  per  acre,  and  pending 
the  suit,  it  is  proved  to  be  worth  from  $7 
to  $10  per  acre.  If,  therefore,  the  children 
of  Mrs.  Blackwell  had  an  equitable  right 
to  the  land,  or  to  the  money  proceeding 
from  the  sale  to  Thacker,  and  could  assert 
their  claim  to  the  one  or  the  other,  at  their 
election,  no  Court  of  Equity  should  have 
deprived  them  of  that  right,  unless  it 
appeared  to  be  manifestly  for  their  advan- 
tage,  to    confirm   the   sale:   in   which 

407  case,  a  Court  of  Equity  ♦could  elect 
for    them,    and    bind    them    by    such 

election.  1  Konb.  Equ.  88,  note  f,  and  the 
cases  there  cited;  :3  Johnson's  Ch.  Cas.  190. 
The  infant  children  of  Mrs.  Blackwell  had 
such  ri^ht.  The  property  was  purchased 
by  their  guardian  and  trustee,  exclusively 
with  a  fund  belonging  to  them;  and  both 
Mrs.    Turner    and    Mrs.    Blackwell    affirm. 


V  H.  2  Rand— 23 
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that  it  was  purchased  for  them,  or  rather 
taken  as  theirs,  in  lieu  of  the  money  due 
to     them.       These     facts     were     distinctly 
known  to  Thacker,  the  acknowledged  agent 
of  Street,  before  he  purchased  for  the  latter. 
It  was  affirmed  by   Mrs.  Turner;   and,  al- 
though Mrs.  Blackwell  insisted  on  her  right 
to  sell,  she  admitted  that  she  had  taken  the 
land,    in    lieu    of    the    money    due    to    her 
children;   and   the  very  terms  of  the  con- 
tract, signed  by  Thacker,  shew  clearly  that 
the  land  was  taken,  as  the  due  proportion 
of  the  children,  according  to  their  interest 
in  the  whole  tract  of  land.     If,  under  these 
circumstances,   Mrs.   Turner  had   conveyed 
to  Mrs.   Blackwell,  and  she  to  Street,  the 
latter  would   have  been   a  trustee   for  the 
children   of    Mrs.    Blackwell.     The    statute 
of    frauds    in    England    requires,    that    all 
trusts  shall  be  declared  in  writing,  except 
.«uch  as  arise  by  implication  of  law,  which 
are   thereby    left   as   at   common   law.      By 
the  common  law,  resulting  trusts  might  be 
raised  and  supported  by  parol  proofs.     It 
was  at  one  time  doubted,  whether,  notwith- 
standing  the   exception  of  resulting  trusts 
out  of  the   English  statute,  it  was  not  re- 
quired by  the  general  spirit  of  the  statute, 
that   resulting  trusts,  if  denied,  should  be 
established   by    written    evidence,   and    not 
by   parol   proofs.     But,  the  better  opinion 
seems  to  be,  that  even  under  the  English 
statute,  a  resulting  trust  may  be  raised  by 
parol     proofs.       It     was,     however,     never 
doubted,   that   a   resulting   trust,   confessed 
by   the   trustee,   was   valid.     2   Fonb.    Equ. 
Book    2,    chap.    5,    and    notes;    Bac.    Abr. 
Trust,    C.     passim;     Foster    v.    Colvin,    3 
Johns.    Rep.    216.      This    provision    of    the 
English    statute    of    frauds,    has    not    been 
adopted    into    our    Code.      With    us,    the 
doctrine  of   resulting  trusts   remains 
408       as  at  common  ♦law.     This,  however,  is 
not  material  in  this  case,  since,  even 
according  to  the  English  cases,  there  would 
be,   in   this   case,   a  trust   for   the   children, 
even    if    the    land    had    been    conveyed    as 
aforesaid.      If   a    man    purchase    land,    and 
cause  it  to  be  conveyed  to  another,  there 
is  a  resulting  trust  raised,  by  operation  of 
law,    for   the    purchaser;    and,   if   a   trustee 
purchase    property    with    the    trust    funds, 
there  is  a  resulting  trust  for  the  cestui  que 
trust;    so    that    he    may    either    claim    the 
beneficial  right  to  the  property,  or,  at  his 
election,   claim   a   lien    upon    the    property, 
for  the   security  of  his  money  invested  in 
it.     In   such   cases,  the   purchaser,   even  of 
the  legal  estate,  much  more  so  of  a  mere 
equity,    from    the    trustee,    with    notice    of 
the  trust,  stands  in  the  shoes  of  the  trustee. 
See  the  books  before  cited.    This  last  men- 
tioned   case    is    precisely   the   case    at    bar. 
The  proofs  in  the  cause  indicate,  that  it  is 
against  the  interest  of  the  infants,  to  carry 
the  contract  in  question  into  specific  execu- 
tion.     But,    this    may   be   otherwise.      The 
proper  course  was,  to  refer  it  to  a  commis- 
sioner  to    enquire    and    report,    whether   it 
would  be  for  the  interest  of  the  infants  to 
confirm  the  sale,  or  otherwise.    The  decree 
should,    therefore,    be    reversed,    and    the 
cause  remanded  for  further  proceedings  to 
be  had  therein,  in  conformity  to  the  fore- 
going views. 
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Legacies- Interest  on— Prom  What  Tioie  Allevcd«~ 

Ctuw  at  Bar.— Teutator  g-ave  $1,000  to  eacb  of  tbir- 
teeo  cbildren:  directed  bis  execators  to  sell  his 
wbole  estate  wben  tbey  sboald  tbink  most  expedi- 
eDt:  and,  out  of  tbe  proceeds,  to  pay.  first  bis 
debts,  and  tbeo  tbese  leflracies,  ag-reeably  to  sen- 
ority:  and  gave  tbe  wbole  surplus  to  tbe  same 
tbirteeu  leffatees.  Tbere  beiofir  no  otber  provision 
for  tbese  cbildren.  interest  sbail  be  allowed  oa 
tbese  lesracies  from  tbe  testator's  deatb. 

Guardian  and  Wardt— Riff  tat  of  Quardlan  to  WaiYa 
Benefits— It  is  not  competent  to  ffnardians of  ln> 
f ant  parties,  to  waive  any  benefit  to  wbich  the 
infants  are  entiUed  in  a  decree:  and  it  is  error  to 
decree  on  sucb  consent. 

Bxecutorst— Decreet  against.— it  is  error  to  decree 
against  an  executor,  absolutely,  tbat  be  sLall  pv 
money  at  fixed  future  periods,  in  respect  of  funds 
not  in  band,  but  whicb  sball  tben  come  into  bis 
hands. 

This  was  an  appeal  from  a  decree  of  the 
Superior  Court  of  Chancery  of  Staunton. 
The  case  was  this: 

John  Hite,  by  his  last  will  and  testa- 
ment, after  leaving  his  wife  **a  comfortable 
maintenance"  (without  specifying  what,) 
and  after  reciting  that  he  had  made  an 
ample  provision  for  four  of  his  children, 
(naming  them,)  devised  and  bequeathed,  as 
follows:  "And,  as  to  the  remaining  part 
of  my  children,"  (naming  them,  thirteen 
in  number,)  "I  leave  $1,000  to  them,  and 
each  of  them,  and  each  of  their  heirs  lor- 
ever.  It  is  my  will  and  desire,  that  my 
executors  hereafter  mentioned,  or  any  two 
of  them,  do  make  sale  of  my  lands,  and 
all  other  property,  real  and  personal,  when- 
ever they  shall  think  it  most  expedient: 
and  out  of  the  money  arising  from  such 
sales,  together  with  my  bonds,  notes,  and 
book  accounts,  satisfy  and  pay  all  my  just 
debts,  and  then  the  legacies  above  men- 
tioned, agreeably  to  seniority:  and,  if  there 
be  any  surplus  after  payment  of  my  debts, 
and  the  legacies  aforesaid,  it  is  further  ray 
will,  that  the  same  be  equally  divided 
among  all  my  said"  (thirteen)  "children, 
share  and   share  alike." 

The  bill  was  exhibited  by  the  eight 
youngest  of  these  thirteen  legatees,  (one 
of  whom,  being  of  full  age,  sued  in  proper 
person;  the  rest,  being  infants,  by  next 
friend,  though  two  of  them  attained 
to  full  age  pending  the  suit,) 
410  ♦against  the  acting  executor,  against 
the  testator's  widow,  and  the  five 
eldest  legatees;  praying  an  account  of  the 


*Leflraclefl- Interest  on-Pron  What  Time  AUewcd- 

Wbere  a  lesracy  is  ariven  to  a  trustee  for  tbe  support 
of  tbe  family  of  one  of  tbe  testator's  cbildren.  and 
made  payable  out  of  tbe  proceeds  of  tbe  sale  of  real 
estate,  sucb  legacy  is  to  bear  Interest  from  tbe  death 
of  tbe  testator.  Dunn  v.  Renlck.  88  W.  Va.  49\.  10  S. 
E.  Rep.  812.  citluff  Mte  v.  Hite,  2  Rand  400:  Bradford 
V.  McConibay,  16  W.  Va.  733.  and  Concb  v.  Eastbam. 
20  W.  V a.  784,  8  S.  E.  Rep.  23.  as  autbority  for  the 
proposition. 

Tbe  general  rule  is  tbat  interest  on  a  freneral 
leg-acy  is  payable  from  one  year  from  tbe  testator's 
deatb.  But  if  tbe  legacy  is  fifiyen  by  a  parent  to  a 
cbild.  tbe  interest  sbould  Grenerally  be  compoted 
from  tbe  deatb  of  tbe  testator,  and  tbts  rule  is  not 
affected  by  tbe  fact,  tbat  tbe  lesratees.  tbe  tesUlor's 
cbildren.  are  also  residuary  legatees.  Anderson  v. 
Piercy,  20  W.  Va.  827.  S28.  cltinsr  principal  case.  See 
furtber,  monograpbic  notf  on  "Lecracies  and  De- 
vises" appended  to  Early  v.  Early,  Oilm.  184. 

tQuardlan  and  Ward.— See  monoffrapbic  noU  on 
"Guardian  and  Ward'*  appended  to  Barnum  v. 
Frost,  17  Gratt  808. 

t Executors.— See  monoirrapbic  note  on  "Executors 
and  Administrators*'  appended  to  Rosser  t.  De- 
priest,  5  Gratt.  6. 
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executor's  administration,  a  decree  for  the 
plaintiffs'  respective  legacies  of  $1,000,  and 
for  their  share  of  the  surplus. 

It  appeared,  from  the  answers,  and  from 
the  proofs  adduced,  and  the  accounts  taken 
in  the  cause,  that  the  executor  had  sold 
the  whole  subject;  the  land  (which  was  the 
chief  and  most  valuable  part  of  it,)  on  a 
credit,  dividing  the  proceeds  of  the  sale 
into  as  many  as  twenty  annual  instalments, 
many  of  which  are  not  yet  due,  and  the 
last  will  not  fall  due  till  1829:  that  he  had 
paid  to  each  of  the  five  eldest  legatees, 
their  respective  legacies  of  $1,000,  principal 
without  interest,  at  different  dates,  in  the 
order  of  their  seniority,  successively,  as 
the  fund  came  into  his  hands:  and  that  he 
was  not  chargeable  with  any  unreasonable 
delay,  in  not  having  sooner  paid  the  other 
legacies;  nor  was  his  conduct  justly  obnox- 
ious to  blame  in  any  respect. 

It  also  appeared,  that  the  widow  had  re- 
nounced the  vague  provision  made  for  her 
by  the  will,  and  claimed  her  le^l  rights; 
and  that  she  had  incurred  considerable 
expense  in  maintaining  and  educating  her 
younger  children, .  the  plaintiffs;  of  which 
fhe  asked,  that  an  account  might  be  taken, 
and  that  compensation  might  be  decreed 
to  her,  in  this  cause,  out  of  the  plaintiffs' 
respective  portions. 

The  Chancellor  having  directed  all  the 
accounts  demanded  by  the  parties,  in  gen- 
eral terms,  the  commissioner  stated  and 
reported,  accordingly,  accounts  of  the  exec- 
utor's administration;  of  the  amount  due 
to  each  of  the  plaintiffs,  on  account  of  his 
legacy  of  $1,000;  of  the  dates,  at  which 
each  of  those  legacies  were  or  would  be 
justly  payable,  agreeably  to  seniority,  and 
in  respect  to  the  coming  in  of  the  funds  of 
the  estate;  and  of  the  expenses  incurred 
by  the  widow,  for  the  maintenance  and 
education  of  the  legatees,  respectively.  But, 
in  stating  the  amount  due  of  the  several 
legacies,  he  allowed  no  interest  on  them: 
and  the  plaintiffs  excepted  to  the  re- 
411  port,  for  that  reason.  *This  was  the 
only  exception  taken  to  the  main 
report  in  the  cause. 

The  cause  coming  on  to  be  heard  on 
the  report,  and  this  exception  to  it,  the 
Chancellor  said,  his  impression  was,  that 
the  plaintiffs  were  entitled  to  interest  on 
their  respective  legacies,  without  then  de- 
ciding the  point;  and  directed  the  commis- 
sioner to  reform  the  accounts,  and  state 
them  on  that  principle.  The  commissioner 
reformed  the  accounts  according  to  this 
instruction:  and  then  it  appeared,  that  the 
five  eldest  legatees  having  each  received 
his  legacy,  instead  of  there  remaining  funds 
enough  to  pay  the  plaintiffs  their  legacies, 
with  inter.est  so  computed,  there  was  a 
deficiency  of  $2,607. 

The  Chancellor  approved  and  confirmed 
this  last  report:  observing — "The  testator 
left  seventeen  children.  For  four  of  them, 
he  states  in  his  will,  that  he  had  made 
ample  provision.  To  his  thirteen  remaining 
children,  he  bequeaths  a  legacy  of  $1,000 
a  piece,  to  be  paid  according  to  seniority; 
and  directs  the  surplus  of  his  estate  to  be 
divided  among  his  said  children.  Of  these 
thirteen  legatees,  it  appears  from  the  com- 


missioner's report,  that  the  five  eldest  have 
been  paid  each  his  legacy  of  $1,000,  and 
are  satisfied.  It  appears  from  the  last 
report,  that  the  payment  of  the  legacies, 
with  their  interest  from  the  death  of  the 
testator,  to  the  plaintiffs,  instead  of  leav- 
ing a  residuum,  will  create  a  deficit  in  the 
estate  of  $2,607.  This  deficit,  the  unsatis- 
fied legatees,  viz:  the  plaintiffs,  could  re- 
quire to  be  apportioned  among  the  whole 
thirteen  legatees:  but  the  plaintiffs  waive 
this  benefit,  and  agree  to  apportion  this 
loss  among  themselves,  in  order  to  bring 
the  controversy  to  a  close;  and  the  counsel 
for  the  defendants  refuse  to  have  the  last 
report  re-committed,  for  the  purpose  of  cal- 
culating interest  on  the  amount  of  the  five 
legacies  already  paid,  and  apportioning  the 
deficiency  among  the  thirteen  legatees, 
(which  was  offered  to  the  defendants'  coun- 
sel, if  he  desired  it;)  he  contending  that 
there  ought  to  be  no  interest  allowed 

412  on    these    legacies,   *imtil    such   time 
as    the    executor    had    so    much    as 

would  pay  off  the  legatees  agreeably  to 
seniority,  and  that  there  ought  to  be  no 
abatement."  Therefore,  the  Chancellor 
proceeded  to  decree  payment  to  the  plain- 
tiffs, according  to  the  last  report;  giving 
each  interest  on  his  legacy  from  the  tes- 
tator's death,  till  the  time  appointed  for 
the  payment  thereof  by  the  decree;  and 
abating  proportionally  for  the  deficiency, 
from  the  amount  due  to  each  of  these  eight 
legatees;  upon  the  usual  condition,  that 
the  legatees  should  give  the  executor  re- 
funding bonds.  And  he  decreed,  that  the 
legatees  should  be  satisfied  respectively, 
in  the  order  of  their  seniority,  out  of  the 
monies  due  from  the  proceeds  of  the  sale 
of  the  estate,  successively,  as  the  instal- 
ments thereof  should  fall  due:  and,  not 
adverting  that  many  of  those  instalments 
were  to  fall  due  at  periods  yet  far  distant, 
^the  decree  was  absolute,  that  the  executor 
should  pay  the  respective  legatees  at  the 
several  dates  when  the  instalments  of  the 
monies  should  fall  due.  With  respect  to 
the  widow,  the  decree  gave  her  a  third  of 
the  distributable  surplus  of  the  testator's 
personal  estate,  (she  having  had  dower  of 
the  real  assigned  her:)  but,  though  it  ap- 
peared by  the  accounts  reported,  that  the 
plaintiffs  were  indebted  to  her  for  their 
maintenance  and  education,  yet  the  Chan- 
cellor thought  he  could  not  regularly  de- 
cree her  satisfaction  of  those  claims  in 
this  suit. 

The  executor  appealed  to  this  Court. 

Wickham,  for  the  appellant,  made  two 
objections  to  the  decree: 

1st.  That  it  was  clearly  erroneous,  in 
charging  the  executor,  absolutely,  with  the 
payment  of  the  postponed  legacies,  at  fixed 
future  dates,  in  respect  to  the  instalments 
of  the  funds  which  were  to  fall  due  at  those 
dates;  since,  without  any  default  of  the 
executor,  the  instalments  might  very  prob- 
ably not  be  punctually  paid,  and  possibly 
might  not  be  paid  at  all.   And  this,  he 

413  said,  was  an  error  in  the  *decree  it- 
self,  not   in   the   accounts   on   which 

it  was  founded,  which  only  shewed  the 
dates  at  which  the  funds  were  to  come  in; 
so    that    it    was    not    necessary,    that    the 
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attention  should  have  been 
drawn  to  the  point  by  an  exception;  and, 
therefore,  though  the  point  was  not  pre- 
sented in  the  form  of  an  exception,  it  was 
open  to  correction  in  this  Court. 

2d.  That  the  Chancellor  erred  in  allowing 
interest  on  these  legacies.  He  acknowl- 
edged the  principle,  that  where  a  legacy 
is  given  by  a  parent  to  a  child,  and  the 
payment  thereof  is  deferred,  the  Court  will 
allow  interest,  to  be  computed  on  the  leg- 
acy from  the  parent's  death,  unless  some 
provision  be  made  by  the  will,  for  the 
maintenance  of  the  child.  See  the  cases 
collected,  2  Roper  on  Leg.  182-8.  But,  he 
insisted,  that  questions  of  this  kind,  like 
every  other  question  on  a  will,  must  be 
determined  by  the  intention  of  the  testator; 
that,  in  the  present  case,  the  testator  in- 
tended not  to  give  interest  on  these  lega- 
cies; that  this  appeared  from  the  direction, 
that  the  legatees  should  be  paid  according 
to  seniority;  and  paid  out  of  the  proceeds 
of  sales,  which  the  executors  were  author- 
ised to  make  whenever  they  should  think 
most  expedient;  and,  yet  more  clearly,  from 
the  circumstance,  that  the  whole  surplus  of 
the  estate  was  given  to  these  very  legatees, 
share  and  share  alike;  so  that,  if  interest 
be  allowed  on  the  legacies,  it  must  be  paid, 
not  out  of  any  distinct  fund  bequeathed  or 
devised  to  others,  or  left  undisposed  of, 
but  out  of  a  subject  bequeathed  to  the 
legatees  themselves.  He  also  argued,  that 
the  bequest  of  the  whole  surplus  to  the. 
thirteen  legatees,  was  such  a  provision  made 
for  them  by  the  will,  as  that  the  Court, 
in  respect  thereof,  ought  not  to  allow  inter- 
est on  the  legacies. 

Leigh,  for  the  appellees,  answered: 

1st.  That  all  the  accounts,  which  were 
taken  and  reported  in  the  Court  of 
Chancery,  from  first  to  last,  had 
414  *stated  the  legacies  as  payable,  suc- 
cessively, at  the  dates  when  the  in- 
stalments of  the  fund  were  to  fall  due: 
that  the  executor  had  never  taken  any  ex- 
ception to  the  commissioner's  reports  for 
that  cause:  that  it  was  not  a  point  on 
which  the  Chancellor  had  exercised,  or 
was  required  to  exercise,  his  judgment:  the 
executor  had  acquiesced  in  the  reports,  in 
this  respect:  the  Chancellor  had  only  de- 
creed according  to  the  reports  thus  acqui 
esced  in:  therefore,  the  executor  could  not 
avail  himself  of  the  exception  here.  Per- 
kins V.  Saunders,  &c.,  2  Hen.  &  Munf.  420. 
He  said,  it  was  obvious  the  whole  contro- 
versy in  the  Court  of  Chancery,  turned  on 
the 

2d  point.  And,  on  this,  he  maintained, 
that  the  decree  was  perfectly  right:  that 
the  direction,  contained  in  the  will,  that  the 
legacies  should  be  paid  according  to  senior- 
ity, and  paid  out  of  the  proceeds  of  sales, 
which  the  testator  gave  his  executors  a 
general  power  to  make,  when  they  should 
deem  most  expedient,  only  shewed  that  the 
payment  was  deferred:  that  the  reason  why 
interest  is  allowed  on  a  legacy  from  parent 
to  child,  the  payment  of  which  is  deferred, 
and  no  provision  made  for  the  child  in 
the  mean  time,  is,  that  unless  interest  be 
allowed,  the  child  is  left  destitute  of  main- 
tenance   until    the    time    appointed    for   the 


payment  of  his  legacy:  that  this  reason 
held  in  the  present  case;  for,  no  manner  of 
provision  is  made  for  the  legatees,  during 
the  interval  between  the  testator's  death 
and  the  time  of  payment  of  the  legacies: 
that,  as  to  the  surplus,  none  of  them  were 
to  have  any  of  that,  on  any  account,  not 
even  to  furnish  them  bread  and  raiment, 
till  all  the  particular  legacies  of  $1,000  were 
fully  paid  off  and  satisfied:  and,  finally, 
that  the  testator  meant  to  give  equal  lega- 
cies to  all  of  his  thirteen  children;  and 
equality  could  in  no  way  be  accomplished, 
but  by  giving  interest  on  these  legacies. 

Some  errors  were  alledged  in  the  details 
of  the  decree,  and  of  the  accounts  on  which 
it  was  founded,  and  were  the  subject  of 
observation  at  the  bar:  but,  these  involved 

no  principle. 
415  *March    16.      The    PRESIDENT, 

delivered   the   opinion  of  the  Court: 

That  though  the  bequest  to  the  thirteen 
specific  and  residuary  legatees,  are  directed 
to  be  paid  successively,  according  to  senior- 
ity, as  the  funds  of  the  estate,  applicable 
to  that  purpose,  came  in;  yet,  that  it  was 
the  intention  of  the  testator  to  put  them 
on  the  footing  of  perfect  equality,  as  to 
the  value  of  their  respective  interests  in 
his  estate;  and  that,  for  the  purpose  of 
effecting  that  equality,  the  said  legacies 
should  carry  interest  from  the  death  of  the 
testator;  and  that  if  there  should  be  a 
deficiency  of  estate  to  pay  the  full  amount 
of  the  legacies,  with  interest  as  aforesaid, 
they  should  abate  equally:  that,  to  effect 
this  equality,  care  should  be  taken,  in  mak- 
ing up  the  accounts,  that  the  legatees  who 
are  necessarily  postponed,  in  consequence 
of  the  situation  of  the  funds  of  the  estate, 
should  receive  as  much  principal  and  inter- 
est, finally,  as  those  legatees  who  were 
first  paid,  by  calculating  interest  from  the 
death  of  the  testator,  to  the  period  when 
the  postponed  legacies  are  paid;  and,  to 
this  end,  as  the  personal  assets  were  more 
than  sufficient  to  pay  the  debts,  a  separate 
account  should  have  been  taken  of  the  ad- 
ministration of  the  personal  estate,  upon 
the  principles  settled  by  this  Court,  in  the 
case  of  Cranberry  v.  Cranberry:  that,  as 
soon  as  the  debts  were  paid,  the  balance 
of  principal  and  interest  of  that  account 
should  have  been  struck,  as  of  that  date: 
and,  after  setting  apart  one-third  thereof 
to  Cordelia,  the  widow  of  the  testator,  the 
residue  should  have  been  considered  as  a 
fund  in  the  hands  of  the  executor,  for  the 
payment  of  legacies;  to  which  fund  should 
be  added,  the  principal  and  interest  of  the 
rents  of  lands  received,  after  setting  apart 
one-third  thereof  as  the  widow's  portion: 
and  also  the  proceeds  of  the  sale  of  land, 
made  by  the  executor,  and  received  before 
that  time,  deducting  therefrom  his  com- 
mission. To  this  fund,  should  also  be 
added  the  balance  of  the  debt  due  from 
Edmund  Nichols,  after  deducting 
416  *therefrom  one-third  part  for  the 
widow  and  the  executor's  commis- 
sion; and  also  the  instalments,  coming  due 
after  that  date,  of  the  debt  of  Jacob  Nich- 
olas, whether  paid  or  not,  should  be 
added;  deducting  therefrom  the  executor's 
commission,    and    carrying   into    the   state- 
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mcnt  of  the  fund  for  the  payment  df  the 
legacies,  each  of  such  instalments,  at  such 
a  discount,  that  each  instalment,  when 
due,  will  pay  the  principal  thus  carried 
into  that  fund,  with  interest  thereon  from 
that  date,  until  such  instalment  became, 
or  shall  become  due:  that  this  aggregate 
fund  should  be  divided  into  thirteen  equal 
parts;  one  of  which  should  be  retained  by 
the  representatives  of  the  said  Lewis,  in 
right  of  his  wife;  one  should  be  passed  to 
the  credit  of  Harris  and  wife,  against 
which  should  be  charged  the  payments, 
with  interest  thereon,  made  by  Lewis,  the 
executor,  to  Harris;  and,  if  such  payments, 
with  interest,  should  fall  short  of  such 
credit,  the  balance  should  be  decreed  to 
them;  or,  if  they  exceed  such  credit,  Harris 
should  be  decreed  to  refund  to  the  repre- 
sentatives of  the  said  Lewis;  one  other 
part  should  be  placed  to  the  credit  of 
Browne  and  wife,  subject  to  the  effect  of 
payments  made  to  him,  in  like  manner; 
one  other  should  be  placed  to  the  credit 
of  Francis  A.  Hite,  subject  to  the  effect 
of  payments  made  to  him,  in  like  manner: 
and  another  part  should  remain  in  the 
hands  of  the  representatives  of  said  Lewis, 
for  the  use  of  John  White.  The  amount 
retained,  and  payments  made,  by  the  exec- 
utor Lewis,  or  his  representatives,  ought 
to  be  considered  as  first  applicable  to  the 
satisfaction  of  the  interest  due  by  him  on 
the  real  and  personal  fund,  up  to  the  time 
that  a  balance  should  be  struck  of  the  ad- 
ministration of  the  personal  estate,  as 
aforesaid;  and  the  residue  of  the  aggregate 
fund  will  be  equivalent  to  the  principal 
money,  applicable  as  of  that  day  to  the 
satisfaction 'of  the  legacies.  So  that  the 
representatives  of  Lewis  should  be  de- 
creed to  pay  one  of  the  said  thirteen  equal 
parts,  with  interest  thereon,  from  the  day 

the  balance  of  the  administration 
417      account  of  the  personal  ♦estate  shall 

be  struck,  until  payment;  to  each  of 
the  remaining  eight  legatees,  in  succession, 
according  to  seniority,  out  of  the  funds 
already  received,  as  far  as  they  will  ex- 
tend, and  out  of  the  funds  thereafter  to  be 
received,  as  fast  as  they  come  to  hand. 
And  the  representatives  of  the  said  Lewis 
should  be  decreed  to  pay  to  the  testator's 
widow,  one-third  of  the  balance  of  the 
principal  and  interest  of  the  administra- 
tion of  the  personal  estate,  and  one-third 
of  Edmund  Nichols's  debt  and  interest,  if 
received;  and,  if  not  received,  when  re- 
ceived, and  the  rents  of  the  lands,  rcr 
ceiyed  as  aforesaid;  she  and  the  legatees 
giving  refunding  bonds  as  the  law  directs. 
And  liberty  should  be  reserved  to  the  par- 
ties, to  apply,  as  occasion  may  require,  to 
the  Court,  to  correct  any  irregularity 
which  may  possibly  arise  from  the  failure 
to  collect  any  outstanding  funds,  and  to 
enforce  the  decree. 

The  Court  is  further  of  opinion,  that  the 
decree  is  erroneous  in  directing  the  execu- 
tor to  pay,  at  fixed  future  periods,  several 
^ums  of  money,  whether  the  same  should 
then  have  fome  to  his  hands  or  not;  and 
that  it  was  not  competent  to  the  adult 
plaintiffs,  or  the  guardians  of  the  infant 
plaintiffs,  to  waive  the  rights  of  the  latter, 


to  a  full  and  equal  proportion  of  the  es- 
tate, and  to  throw  on  them  more  than  an 
equal  proportion  of  the  deficiency  of  the 
funds,  for  the  payment  of  the  legacies. 

It  is,  therefore,  decreed  and  ordered,  that 
the  decree  aforesaid  be  reversed  and  an- 
nulled; and  that  the  appellees  John  Effin- 
ger,  Isaac  Hite,  and  Abraham  Hite,  do  pay 
to  the  appellants  their  costs  by  them  in 
this  behalf  expended;  and  that  the  cause 
be  remanded  for  further  proceedings  to 
be  had  therein,  according  to  the  principles 
of  this  decree.  But,  this  decree  is  without 
prejudice  to  any  suit  Cordelia  Hite,  the 
widow,  may  be  advised  to  bring,  or  any 
claim  she  may  have  against  her  children, 
or  any  of  them,  for  maintainance  and  tui- 
tion. 
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*Moore  and  Wife  v.  Waller,  &c. 
March.  18S4. 


Dower— Ajsl^mcnt  by  Commissioners— When  Bind- 
ing.*—Ao  aMsiffnmeDt  of  dower  made  commls- 
Blooers.  Qoder  an  order  of  Court,  at  the  Instance 
of  one  of  several  co-helrH.  Is  binding  on  the  widow, 
provided  it  be  a  full  and  jast  assignment:  and  it 
is  binding,  also,  on  the  co-heirs,  even  If  they  are 
infants,  provided  the  assiarnment  be  not  excessive. 

Same- Who  Msy  Assign.*— At  common  law.  the  heir 
had  the  power  of  asslrninff  dower,  without  resort- 
ing to  any  Court  whatever:  and  that  power  is  not 
Impaired  by  the  act  of  Assembly. 

Some-Asslgnment-RentoaodProtltt  •— If  the  widow 
keeps  possession,  in  such  case,  of  the  whole  land, 
under  pretext  that  the  assignment  of  dower  was 
not  leg^al.  she  will  be  accountable  to  the  heirs  for 
the  rents  and  profits  of  all  but  her  dower  land. 

This  was  an  appeal  from  the  Chancery 
Court  of  Williamsburg. 

Carter  Crafford  died  intestate  as  to  his 
real  estate,  seised  of  a  tract  of  land  con- 
taining 900  acres.  He  left  a  widow,  Mar- 
tha, and  four  children;  of  whom,  John 
Crafford  was  the  eldest.  John  Crafford 
moved  the  County  Court,  to  appoint  com- 
missioners to  assign  the  said  Martha  her 
dower  in  the  estate  of  her  deceased  hus- 
band. All  the  children  were  infants,  ex- 
cept John.  Commissioners  were  accord- 
ingly appointed,  who  met  on  the  premises, 
and  assigned  the  dower.  No  complaint 
was  made  by  the  widow,  Martha,  of  any 
injustice  in  the  assignment  of  her  dower; 
nor  was  any  objection  made  during  the 
life  of  John  Crafford.  After  these  pro- 
ceedings, John  Crafford  died,  leaving  Mar- 
tha Gary  his  widow,  and  having  devised 
all  the  land  that  he  inherited  from  his 
father,  to  her,  in  fee  simple.  The  said 
Martha  Cary  afterwards  intermarried  with 
Robert  Hall  Waller. 

Soon  after  the  death  of  John  Crafford, 
Martha,  the  widow  of  Carter  Crafford, 
gave  notice  to  Martha  Cary,  the  widow  of 
Carter,  that  the  dower,  not  being  assigned 
by  a  regular  suit  in  Chancery,  was  irregu- 
larly assigned,  and  consequently  void;  and 
that  she  should  insist  on  the  full  enjoy- 
ment of  the  said  land,  called  Mulberry 
Island,  with  the  improvements,  until 
419  the  dower  should  be  regularly  ♦as- 
signed. Accordingly,  the  said  Mar- 
tha, the  widow  of  Carter  Crafford,  took 
possession  of  the  said  lands;  and  brought 
a    suit    against    the    administrator   of   John 


•See    generally,   monofirraphic    note  on  "Dower" 
appended  to  Davis  v.  Davis,  25  Gratt.  687. 
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Crafford   for   the   rent   of  lands   cultivated 
by  him. 

The  bill  was  filed  by  Waller  and  wife 
against  Martha  Crafford,  to  compel  her  to 
receive  and  abide  by  the  dower  allotted 
by  the  commissioners:  to  account  for  one- 
fourth  part  of  the  remaining  two-thirds 
of  the  said  lands,  since  the  month  of  De- 
cember, 1801,  the  period  when  her  dower 
was  assigned;  and,  that  until  the  rents  and 
profits  be  accounted  for  by  the  said  Mar- 
tha, as  aforesaid,  that  she  may  be  injoined 
from  all  further  proceedings  in  the  suit 
against  the  administrator  of  John  Crafford, 
deceased,  for  supposed  damages,  &c. 

The  Chancellor  awarded  an  injunction, 
to  stay  all  further  proceedings  in  the  suit 
against   John   Crafford's   administrator. 

A  guardian  ad  litem  was  appointed  for 
the  infant  children  of  Carter  Crafford,  who 
were  also  made  defendants. 

A  joint  and  several  answer  was  filed  by 
Martha  Crafford,  and  the  guardian  ad 
litem  of  the  infant  defendants,  stating,  that 
as  soon  as  the  defendant  Martha  was  ap- 
prised that  the  assignment  aforesaid  was 
illegal,  and  that  she  was  not  bound  by 
such  ex  parte  proceedings,  she  expressed 
to  John  Crafford  her  dissatisfaction  there- 
with; in  consequence  of  which,  a  bill  was 
exhibited  against  her  in  the  County  Court 
of  Warwick,  by  the  children  of  the  afore- 
said Carter;  in  which,  among  other  things, 
it  was  prayed,  that  dower  of  the  real  and 
personal  estate  of  the  said  Carter,  might 
be  decreed  to  the  defendant  Martha;  it 
being  alledged  that  no  dower  had  been  as- 
signed her:  that  she  is  advised  that  she 
has  a  right,  by  law,  to  the  enjoyment  of 
the  Mulberry  Island  lands,  until  dower  be 
legally  assigned,  without  accounting  with 
any  person  for  rents  and  profits,  &c. 

The  defendant  Martha  afterwards  inter- 
married with  Moore,  and  he  was  admitted 
a  defendant  in  this  suit;  and  it  abated  as  to 

Robert  Waller,  by  his  death. 
420  .*The  Chancellor  decreed,  that  the 

injunction  to  stay  proceedings 
against  the  administrator  of  John  Crafford, 
should  be  made  perpetual:  that  the  dower 
allotted  to  the  defendant  Martha,  by  the 
commissioners  of  the  County  Court,  should 
be  established  and  confirmed;  the  same  be- 
ing at  least  one  equal  third  part  in  value 
of  the  said  lands:  that  the  said  defendant 
be  quieted  in  the  possession  thereof:  that 
the  residue  should  be  divided  into  four 
equal  parts  in  value,  and  one-fourth  part 
allotted  to  the  surviving  plaintiff;  and  that 
an  account  be  taken  of  the  rents  and 
profits  of  the  said  part  from  the  3d  of 
December,  1801,  before  a  commissioner, 
&c. 

The  commissioner  reported  a  balance 
due  on  account  of  rents  and  profits,  from 
Martha  C.  Waller,  of  $187  50,  principal, 
and  $36  75,  interest. 

The  Court  confirmed  the  report,  as  to 
the  principal,  and  rejected  the  interest,  al- 
lowed by  the  report. 

From  this  decree,  the  defendants  Moore 
and  wife  appealed. 

Leigh,  for  the  appellants,  contended, 
that  the  assignment  of  dower  was  not 
valid,  because  it  was  the   act  of  one  heir 
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only  but  of  four.  It  would  not  be  binding 
on  the  other  heirs  who  were  not  parties 
to  it;  and  John  Crafford  himself,  expressly 
affirmed  its  invalidity,  in  his  suit  in  War- 
wick county.  Under  these  circumstances, 
the  widow  was  driven  to  the  alternative, 
either  to  take  the  dower,  so  irregularly  as- 
signed; or  to  hold  on  to  the  property  in 
her  possession.  She  preferred  the  latter; 
and  was  fully  justified  in  her  choice  by  the 
act  of  Assembly.  1  R.  C.  (old  revisal,)  p. 
170,  §  2. 

Wickham,  for  the  appellees.  No  com- 
plaint is  made  of  the  assignment  in  this 
case,  on  account  of  the  inadequacy  of  the 
dower  assigned.  The  only  objection  is  to 
the  mode  in  which  the  dowser  was  assigned. 
This  question  is  to  be  decided  upon  com- 
mon law  principles;  for,  the  act  of 
421  *Assembly  has  made  no  change,  as 
to  the  manner  of  assigning  dower. 
At  common  law,  the  heir  may  assign  dower 
by  his  own  act.  Even  a  disseisor,  abator, 
or  intruder,  may  assign  dower.  Co.  Litt. 
35,  a.  It  follows  that  one  heir  may  make  a 
valid  assignrnent,  although  his  co-heirs  do 
not  join  in  it;  for,  he  has  unquestionably 
more  right  than  a  mere  disseisor.  An  as- 
signment, even  if  inadequate,  will  be  good 
pro  tanto.  Fitzherbert's  N.  B.  17,  §  6.  In 
the  case  of  Foote  v.  Fitzhugh,  3  Call.  13, 
it  was  decided,  that  an  assignment  made 
upon  mere  motion,  ought  not  to  be  set 
aside  in  toto,  but  the  error,  if  there  was 
one,  corrected. 

The  bilj  of  John  Crafford  is  no  evidence 
against  him,  as  it  is  always  considered  as 
the  mere  act  of  counsel.  But,  if  it  could 
be  attributed  to  him,  he  was  clearly  mis- 
taken. 

March  30.  JUDGE  CABELL,  delivered 
the  opinion  of  the  Court.* 

The  act  of  Assembly  which  declares, 
that  until  dower  shall  be  assigned  to  a 
widow,  "it  shall  be  lawful  for  her  to  re- 
main and  continue  in  the  mansion-house, 
and  the  messuage  or  plantation  thereto 
belonging,  without  being  chargeable  to  pay 
the  heir  any  rent  for  the  same,"  is  highly 
beneficial  to  her;  but,  it  was  not  intended 
to  operate  injuriously  to  the  heir.  It  was 
intended  not  to  restrain,  but  to  stimulate, 
the  heir;  not  to  diminish  any  of  his  powers, 
but  to  urge  him  to  their  just  and  speedy 
exercise.  He  had  the  power,  at  common 
law,  to  assign  dower  without  resorting  to 
any  Court  whatever;  and  that  power  is  not 
impaired  by  the  act  of  Assembly  afore- 
said. The  widow  is  bound  to  accept  the 
assignment  made  by  him,  provided  it  be  a 
full    and   just   assignment;     and,     in     that 

event,  if  she  persist  in  holding  any 
422       more  of  the  lands  than  *those  thus 

assigned,  she  ought  to  be  chargeable 
therefor.  The  assignment  of  dower  by  an 
adult  heir,  in  behalf  of  himself  and  his  co- 
heirs, who  are  infants,  is  as  binding  on 
them  as  it  is  on  him,  provided  the  assign- 
ment be  not  excessive. 

It  is  no  objection,  that  the  assignment 
in  this  case  was  made  by  commissioners 
under    an    order     of     the     County    Court. 


♦Judge  Cabr.  wbo  bad  been  appointed  on  the 
death  of  .Tudge  Fleming,  sat  lathis  cause.  Judgb 
Grebh,  absent 
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That  order  was  made  at  the  instance  of 
the  heir,  and  the  assignment  by  them  was 
his  assignment.  Even  the  widow  herself 
has  never  objected  to  it  as  not  being  full 
and  fair;  and,  as  to  her  misapprehension 
of  the  law,  in  supposing  it  not  to  be  obli- 
gatory, it  would  be  unreasonable  in  the 
extreme,  that  she  should  avail  herself  of 
it,  to  hold  the  whole  estate  rent  free, 
The  decree  is  affirmed. 


Hopkins,  &c.  v.  Stephens  and  Olhers. 

March,  18S4. 

EJectneot— Who  Hay  Maintain  ~TrHStM.t— A  trustee, 
holdlng^tbe  leffal  title,  may  malntaio  ejectment, 
even  after  tbe  traat  U  satinfled.  Alihoagh  a 
cestui  que  trust,  after  the  truftt  is  satiBfled.  may 
maintain  ejectment,  that  does  not  deprive  the 
trustee,  holding  the  legal  title,  of  his  right  to 
maintain  such  an  action. 

This  was   an   appeal   from   the   Superior 
Court  of  Law  for  Cabell  county. 

In  ejectment,  the  declaration  contained 
two  counts;  the  first  of  which  laid  a  de- 
mise from  Samuel  M.  Hopkins;  the  second 
laid  a  demise  from  James  T.  Watson.  At 
the  trial,  the  plaintiff  introduced,  in  sup- 
port of  his  title,  a  patent  from  the  Com- 
monwealth of  Virginia,  to  Samuel  M. 
Hopkins,  for  the  lands  in  question.  The  de- 
fendants then  introduced  a  deed  of  con- 
veyance between  Samuel  M.  Hopkins, 
Oliver  Wolcott,  and  James  Watson, 
423  reciting  that  *the  said  lands  were  pur- 
chased by  the  said  Samuel  M.  Hop- 
kins, at  the  expense  and  with  the  funds  of 
the  said  James  Watson,  and  are  held  by 
the  said  Samuel  M.  Hopkins  in  trust  for 
the  said  James  Watson.  The  deed  then 
conveys  the  land  in  question  to  Oliver 
Wolcott,  his  heirs  and  assigns  for  ever. 
The  plaintiff  then  introduced  a  deed  or  dec- 
laration of  trust  executed  by  Oliver  Wol- 
cott, witnessing  that  the  deed  last  men- 
tioned was  made  to  him  in  trust  for,  and 
for  the  sole  use  and  benefit  of,  the  said 
James  Watson,  and  his  heirs,  &c;  and  to 
the  end  that  for  his  and  their  benefit,  he. 
(the  said  Wolcott,)  may,  from  time  to 
time,  and  as  often  as  occasion  might  re- 
quire, sell,  dispose  of,  convey,  lease,  or 
contract  to  sell,  convey,  &c.,  the  said 
lands,  or  any  of  them,  for  cash  or  on  credit, 
in  such  manner  as  he,  (the  said  Wol- 
cott,) might  think  proper,  and  most  for  the 
advantage  of  the  said  James  Watson,  hi.» 
heirs,  &c. 

The  plaintiff  then  introduced  a  deed  of 
conveyance  between  Samuel  M.  Hopkins. 
Oliver  Wolcott,  Mary  Watson,  widow,  and 
James  T.  Watson,  which  recites,  that 
James  Watson,  the  party  to  the  foregoing 
conveyances,  was  since  dead,  leaving  the 
said  James  T.  Watson,  his  only  son  and 
child,  and  the  person  principally  interested 
in  his  estate;  and,  that  the  parties  to  this 
deed  are  willing  that  the  lands  and  prem- 
ises aforesaid  shall  be  conveyed  to  the 
said  James  T.  Watson,  in  fee  simple,  and 
discharged  of  all  trusts,  to  the  end  that 
he  may  be  able  to  make  absolute  convey- 
ances thereof;   for  which  purpose  the  said 


^e  monographic  noU  on  "Ejectment"  appended 
to  TapHcott  V.  Cobbs.  11  Qratt.  172:  monographic  note 
on  Trusts  and  Trnstees"  appended  to  Lee  y. 
Randolph,  2  Hen.  A  M.  13. 
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Mary  Watson,  widow  of  the  said  James 
Watson,  and  interested  in  his  estate,  has 
joined  in  this  conveyance.  The  deed  then 
conveys  the  lands  in  question  to  James 
T.  Watson  in  fee  simple. 

The  jury  found  a  verdict  for  the  defend- 
ants, and  the  plaintiff  moved  the  Court  for 
a  new  trial;  but,  the  motion  was  over- 
ruled, there  being  no  evidence  given  of  the 
death  of  James  Watson,  and  that  James 
T.  Watson  is  his  heir,  except  what  appears 
upon  the  face  of  the  deed  last  mentioned. 
The  Court  was  of  opinion,  that  it 
424  was  necessary  *for  the  plaintiff  to 
establish  these  facts,  to  entitle  him 
to  recover  on  the  second  count  in  the  dec- 
laration; and  that  the  evidence  furnished 
by  the  said  deed  (given  in  evidence  by  the 
plaintiff,)  was  not  so  conclusive  as  to  jus- 
tify the  Court  in  granting  a  new  trial. 

To  this  opinion,  the  plaintiff  excepted. 

At  the  trial,  the  defendants  moved  the 
Court  to  instruct  the  jury,  upon  the  fore- 
going evidence,  that  the  plaintiff  cannot 
recover  upon  the  second  count  in  the  dec- 
laration, against  any  of  the  defendants  in 
this  cause,  unless  he  prove  that  James 
Watson,  the  cestui  que  trust  aforesaid,  is 
dead,  and  the  said  James  T.  Watson  is  his 
heir  at  law;  and  the  Court  instructed  the 
jury  acordingly.  To  which  opinion  and  in- 
struction, the  plaintiff  excepted. 

Judgment  was  rendered  for  the  defend- 
ants, and  the  plaintiff  appealed. 

Call,   for  the   appellant. 

Scott,  for  the   appellees. 

March  31.  JUDGE  CARR,  delivered  the 
opinion  of  the  Court.* 

This  is  an  action  of  ejectment.  The 
declaration  contains  two  counts;  the  first 
on  the  demise  of  Hopkins;  the  second  on 
that  of  James  T.  Watson.  To  support  his 
case,  the  plaintiff  introduced  the  patent  to 
Hopkins,.. dated  in  1796.  The  defendants, 
to  prove  the  title  out  of  Hopkins,  intro- 
duced the  deed  from  him  to  Wolcott,  dated 
19th  of  February,  1806.  The  plaintiff 
then  exhibitiid  the  declaration  of  trust, 
executed  by  Walcott,  and  dated  the  19th 
of  February,  1806  ;  and  also  the  deed 
from  Hopkins,  Wolcott,  and  Mary  Wat- 
son, widow  of  James  Watson,  to  James 
T.  Watson,  dated  22d  of  June,  1S08. 
"Whereupon,"  says  the  record,  "de- 
425  fendants'  counsel  ♦moved  the  Court 
to  instruct  the  jury,  that  the  plaintiff 
cannot  recover  upon  the  second  count, 
against  any  of  the  defendants,  unless  he 
can  prove,  that  James  Watson,  the  cestui 
que  trust,  is  dead,  and  tliat  the  said  James 
T.  Watson  is  his  heir  at  law.  The  Court 
instructed  the  jury  accordingly."  To  this 
opinion,  there  is  an  exception;  and  we  are 
now  to  decide,  whether  the  opinion  be 
correct  or  not.  We  think  it  erroneous. 
Why  was  it  necessary  for  James  T.  Wat- 
son to  prove  his  father's  death,  and  that 
he  was  heir  at  law?  We  presume  that 
this  idea  was  taken  from  the  case  of  Hop- 
kins et  al.  V.  Ward  et  al.,  6  Mnnf.  38, 
where  this  Court  say,  that  the  cestui  que 
trust  (the  trust  being  satisfied,)  may  main- 
tain ejectment;  and  that  the  deed  intro- 
duced   by    the    defendants,    in     that      case. 
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shewing  that  the  trust  was  satisfied,  and 
that  James  T.  Watson  was  heir,  he  also 
might  bring  ejectment.  But,  while  assert- 
ing this  doctrine,  the  Court  did  not  mean 
to  say,  that  the  trustee,  holding  the  legal 
title,  could  not  support  an  action  of  eject- 
ment, nor  that  his  grantee  could  not. 
Suppose,  in  this  case,  that  the  cestui  que 
trust  IS  ahve,  and  the  trust  unsatisfied;  still 
the  trustee,  Wolcott,  having  the  legal  title, 
his  deed  conveyed  that  title  to  James  T 
Watson;  and  though  he  would  be  consid- 
ered as  taking  the  land  subject  to  the 
trust,  that  would  not  affect  his  power  to 
maintain  ejectment.  We  say  that  the  legal 
title  passed  from  Wolcott  to  James  T 
Watson,  because  this  is  the  inevitable  ef- 
fect of  the  deed;  except  where  the  grantor 
IS  out  of  possession;  by  which  we  under- 
stand such  a  divestiture  or  ouster,  as  pre- 
vents the  operation  of  the  deed;  and  we 
consider  the  possession  of  the  defendants, 
stated  in  this  case,  far  too  vague  and  un- 
certain both  as  to  time  and  its  nature,  to 
work  this  ouster. 

The  instructions  of  the  Court,  therefore, 
on  this  point,  were  wrong;  and  (without 
deciding  any  other  point  in  the  cause,) 
the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial,  on  which  no  such 
instructions  are  to  be  given. 


426      ♦Wych8  V.  Macklin.     Same  v.  Same. 

Same  v.  Harwell.    Gee  v.  Malone. 

May.  1824. 

S|>ecUlty-Praad-Bffect.*-iQ  an  action  at  law.  on  a 

aro^ri*  u'  l^***  J?!"*'  competent  for  the  defendant  to 

franHnii:«?i,i^*^*'^*°"^  ^^^^  *»•  ^^8  Obtained  by 

Uff  misrepresentations  made  by  the  plain- 

^'Si«l*?'*J?r^"*"»^*'^-P'*"*«  Be  Received 

]?iH?t?:^rJ?^**^".  P^^^  *»'«  offered  on  setting 
f^Li®^5  offlce-ludfirment,  the  Court  may  exercise 
a  sound  discretion  about  receivlnfir  them:  and 
1^^."^?,,"^®^L®  none  (If  objected  to,)  that  do  not 
go  to  the  merits  of  the  action.  ' 

These  were  appeals  from  the  Superior 
Court  of  Law  for  Brunswick  county. 
They  were  all  actions  of  debt,  founded  on 
instruments  under  seal,  on  which  office- 
judgments  were  obtained.  In  three  of  the 
cases,  pleas  were  tendered  by  the  defend- 
ants, alledging  that  the  bonds  were  ob- 
tained by  fraudulent  misrepresentations; 
but,  the  Court  refused  to  receive  them. 
In  one  of  the  cases  of  Wyche  v.  Macklin. 
the  defendant  pleaded  a  similar  matter  of 

•Specieity-Fraud-Effect-It  is  not  competent  in 
an  action  at  law  on  a  specialty,  for  the  defendant  to 
avoid  it  by  pleadlngr  that  it  was  obtained  by  fraudu- 
lent misrepresentations  made  by  the  plaintiff.  Hay 
V.  Alexandria  &  VV.  K.  Co.,  11  Fed.  Cas.  888.  citing 
principal  case.  See  also,  citlnsr  principal  case,  foot- 
note to  Taylor  v.  Kinsr.  6  Munf.  3iS8;  Williamson  v. 
Cllne,  40  W.  Va.  206.  20  S.  E.  Rep.  921 :  Fisher  v.  Bur- 
dett,  21  W.  Va.  629:  Sterllngr  Oreran  Co.  v.  House. 
25  W.  Va.  8,3. 

tOfflce  Judfirment— Setting  Aside-Pleas  to  Be  Re- 
ceived Ttiereoii.-lt  has  been  uniformly  held  that  a 
plea  in  .ibatement  is  not  an  issuable  plea  or  a  'plea 
to  the  Issue"  which  can  be  allowed  under  ch.  171, 
section  45  to  set  aside  an  office  Judgment,  Hinton 
V.  Ballard,  8  W.  Va.  586.  ciilnir  principal  case.  When 
a  plea  Is  offered  to  set  aside  an  office  judjfment. 
thoufirh  the  court  is  to  look  only  to  the  matter  of  the 
plea,  it  should  receive  none  (If  objected  to)  that 
does  not  go  to  the  merits  of  the  action.  It  should 
reject  all  that  contain  no  grounds  of  legal  defense. 
Johnston  v.  Bank  of  Princeton.  41  W.  Va.  6,57,  23  S. 
E.  Rep.  519.  See  generally,  monographic  note  on 
"Judgments"  appended  to  Smith  v.  Charlton,  7 
Gratt.  425. 
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defence,  and  the  plaintiff  replied  the  es- 
toppel of  the  bond.  To  this  replication, 
the  defendant  filed  a  demurrer.  Judgment 
was  rendered  in  all  the  cases  for  the  plain- 
tiffs, and  the  defendants  appealed. 

Spooner,  for  the  appellants. 

Gihner,  for  the  appellees. 

May  7.  JUDGE  CABELL,  delivered  the 
opinion  of  the  Court. 

These  four  cases  depend  on  principles  com- 
mon to  them  all.  The  actions  were  brought 
on  specialties;  and  the  defendants  sought 
to  avoid  them  by  pleas,  stating  that  the 
obligations  had  been  obtained  by  fraudu- 
lent misrepresentations  made  by  the  plain- 
tiffs. But,  the  circumstances  relied  on,  did 
not  relate  to  the  execution  of  the  special- 
ties; they  went  to  shew  a  want  of  consid- 
eration only. 
427  *The    case    of    Taylor   v.    King,  6 

Munf.  358,  is  a  conclusive  authority, 
that  a  specialty  cannot  be  avoided  in  a 
Court  of  Law,  on  such  grounds.  The 
judgment  in  the  case  of  Wyche  v.  Macklin, 
where  this  very  question  was  brought  be- 
fore the  Court  by  the  demurrer,  must, 
therefore,  be  affirmed.  There  is  nothing 
in  this  opinion,  opposed  to  the  decision  in 
Wormley's  ex'r.  v.  Moffet,  6  Munf.  120. 
There  the  plaintiff  waived  the  estoppel, 
and  joined  issue  on  the  fact.  He  was, 
therefore,  held  to  be  bound  by  the  verdict. 
But,  here  he  insists  on  the  estoppel,  and 
is  entitled  to  its  benefit. 

It  is  contended,  however,  by  the  counsel 
for  the  appellants,  that  the  Court  below 
erred  in  the  three  other  cases,  in  rejecting 
the  pleas  of  the  defendants;  that  the  proper 
course  was,  to  receive  the  pleas,  leaving 
it  to  the  plaintiffs  to  reply  or  to  demur. 
But,  as  these  pleas  were  offered  on  setting 
aside  the  office-judgments,  the  application 
was  addressed  to  the  sound  discretion  of 
the  Court.  On  such  occasions,  although 
the  Court  is  to  look  only  to  the  matter  of 
the  plea,  it  should  receive  none,  (if  objected 
to,)  that  does  not  go  to  the  merits  of  the 
action;  it  should  reject  all  that  contain  no 
ground  of  legal  defence  whatever. 

In  the  case  of  Gee  v.  Malone,  in  addi- 
tion to  the  plea  which  states  the  particular 
misrepresentations,  alledged  to  have  been 
made  by  the  plaintiff,  there  is  a  plea  stat- 
ing, in  general  terms,  that  the  obligation 
was  obtained  by  fraud,  covin  and  misrepre- 
sentation, by  the  plaintiff,  in  collusion  with 
others,  and  concluding,  that  the  obligation 
is,  therefore,  "void  in  law."  The  conclu- 
sion of  this  plea  shews,  that  the  fraud  com- 
plained of  relates  to  the  consideration  only; 
and,  therefore,  as  in  the  other  more 
special  pleas,  it  is  unavailing  in  a  Court 
of  Law. 

The  judgments,  in  all  the  cases,  are  af- 
firmed. 
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♦Tompkins  v.  Mitchell. 

May.  1824. 

Real  Estate -Joint   Parchasers— Unequal   Paynwots- 
Lien  on  Property  lor  Exceae*— Priority  of  Lleat.-A. 

and   B.  are  joint  purchasers  of  real  property. 


*Real  Estate— Joint  Parchaaers— Unequal  PayoKnts 

-Lien  on  Property  for  Excess.— If  one  cotenantbas 

paid  more  tban  bis  just  share  of  an  incumbrance 

on  the  common  property,  or  has  advanced  more 

tban  his  proportion  of  the  purchase  money,  the 
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They  ffive  their  notes  for  the  payment  of  the  pnr_ 
chase  money,  and  receive  a  conveyance  from  the' 
Tender.  B.  becomes  insolvent,  and  A.  pays  more 
than  a  moiety  of  the  purchase  money.  A.  has  a 
lien  on  the  property  to  reimburse  him  all  that  he 
has  paid  abore  one  moiety  of  the  purchase  money, 
in  preference  of  the  creditors  of  B.  claiming  under 
a  deed  of  trust  from  B..  unless  they  appear  to  be 
purchasers  without  notice. 

This  was  an  appeal  from  the  Chancery 
Court  of  Richmond.  The  facts  of  the  case 
will  be  explained,  as  far  as  necessary,  in 
the  following  opinion. 

Nicholas,  for  the  appellant. 

No  Counsel,  for  the  appellee. 

May  12.  JUDGE  CARR,  delivered  the 
opinion  of  the  Court.* 

This  is  an  appeal  from  a  dissolved  in- 
junction. Mitchell  and  Tompkins  pur- 
chased jointy  the  land  in  question.  For  the 
purchase  money,  ($7,200,)  three  negotiable 
notes  were  given,  executed  by  Tompkins, 
and  endorsed  by  Mitchell.  The  vendor 
took  no  other  security.  A  deed  was  exe- 
cuted to  the  vendees  jointly.  Mitchell 
failed;  and  Tompkins  had  to  pay  two  of 
the  three  notes,  making  $1,200  beyond  his 
moiety  of  the  debt.  He  also  made  some 
permanent  improvements,  and,  as  Mitchell 
alledges,  received  the  rents.  Mitchell,  on 
his  failure,  conveyed  to  trustees,  for  the 
benefit  of  his  creditors.  The  bill  was  filed 
to  stay  these  trustees  from  selling  Mitch- 
eirs  interest  in  the  land,  and  to  subject 
that  interest  to  the  reimbursement  of 
Tompkins,  for  the  excess  of  the  purchase 
money  paid  by  him.  The  Chancellor 
429  dissolved  the  injunction,  *and  dis- 
missed the  bill,  on  the  ground,  that 
the  vendor,  having  retained  no  lien,  legal 
or  equitable,  the  plaintiff  could  acquire 
none  by  paying  money  for  Mitchell;  and, 
therefore,  could  only  be  considered  as  a 
simple  contract  creditor.  On  this  point, 
this  Court  differ  materially  from  the  Chan- 
cellor. They  consider  it  settled  law,  that 
the  vendor  has  a  lien  on  the  estate,  for  the 
purchase  money,  while  in  the  hands  of  the 
vendee,  volunteers,  or  purchasers  with 
notice:  that  prima  facie,  the  purchase  money 
is  a  lien  on  the  land;  and  it  lies  on  the  pur- 
chaser to  shew,  that  the  vendor  agreed  to 
rest  on  other  security:  that,  taking  a  note 


coartmay  decree  that  payment  of  the  excess  be 
made  to  him.  and.  in  defanlt  of  such  payment,  that 
the  moiety  of  the  tenant  in  defanlt  may  be  sold  to 
aaiisfy  the  amount  equitably  due  from  it.  Qrove  y. 
Grove,  100  Va.  56«.  4S  S.  E.  Rep.  814.  quoting  from  Free- 
man on  Cotenancy  and  Partition  (2  Ed.),  sec.  «06: 
and  cltinfiT  the  principal  case  and  Ballon  v.  Ballon, 
W  Va.  850.  28  S.  E.  Rep.  840,  to  sustain  the  proposition. 
See  principal  case  also  cited  with  approval  in  Dobyns 
T.  Rawley.  76  Va.  589. 

Vendors  Lien.— See  principal  case  cited  on  this 
sabject  in  Poe  v.  Paxton  80  W.  Va.  6\\:  foot-note  to 
Redford  v.  Gibson.  12  Leiffh  887,  containing  excerpt 
from  Poe  v.  Paxton.  20  W.  Va.  Oil:  McCandlish  y. 
Keen.  18  GratL  082. 

sHbroirstioa.— On  this  subject  the  principal  case  is 
cited  with  approval  in  Ford  v.  Thornton,  8  Leitrh 
TOO;  Enders  v.  Brune.  4  Rand.  446:  Powell  v.  White. 
11  Leigh 832:  Raffsdale  v.  Hagy.  9Gratt.  427:  Dobyns 
V.  Rawley,  76  Va.  689:  Sandn  v.  Durham.  99  Va.  268. 
SB  S.  E.  Rep.  145.    See  further,  raonotrraphic  note  on 

Subrogation"  appended  to  Janney  v.  Stephens. 
2  Pat  &H.  11. 

PsrclMser  wltboat  Notice— Answer  of  Averments 
"•-■A  purchaser,  who  claims  to  be  a  purchaser  for 
value  without  notice,  must  expressly  deny  notice  in 
m  answer,  thousrh  it  is  not  charged  in  the  bill. 
This  is  settled  law.  To  sustain  this  rule,  the  princi- 
pal case  is  cited  in  Rorer  Iron  Ck)  v.  Trout.  83  Va. 
415.2S.E.  Rep.  718. 

*Jni)OK  Cabsll,  absent 


for  the  payment  of  the  purchase  money, 
does  not  affect  the  vendor's  lien;  and,  if 
part  be  paid,  the  lien  is  good  as  to  the 
residue,  and  the  vendee  becomes  a  trustee 
as  to  that  which  is  unpaid.  For  these  doc- 
trines, we  refer  to  the  cases  of  Auston  v. 
Halsey,  6  Ves.  483;  Nairn  v.  Prowse,  lb. 
759,  760;  Mackreth  v.  Simmons,  15  Ves. 
328;  Hughes  v.  Kearney,  1  Sch.  &  Lefr. 
132;  Blackburn,  &c.  v.  Gregson,  &c.,  1  Bro. 
420;  Sugden's  L.  of  V.,  ch.  12,  352;  1  Johns. 
Ch.  Rep.  308;  Wilcox  v.  Calloway,  1  Wash. 
38;  Cole  V.  Scott,  2  Wash.  141;  Graves  v. 
M'Caul,  1  Call,  414;  Duval  v.  Bibb,  4  Hen, 
&  Munf.  113.  Under  these  authorities,  we 
think  it  clear,  that  in  the  case  before  us, 
the  vendor  did  retain  a  lien  on  the  land; 
as  he  took  nothing  but  the  notes  of  the 
purchasers  for  the  purchase  money.  It  is 
a  settled  rule,  that  a  surety  is  entitled  to 
every  remedy  which  the  creditor  has 
against  the  principal  debtor,  to  enforce 
every  security;  in  short,  to  stand  completely 
in  the  place  of  the  creditor.  Parsons  v. 
Briddock  et  al.,  2  Vern.  608;  2  Ves.  622; 
2  Meriv.  437;  10  Ves.  412;  Wright  v.  Mor- 
ley,  11  Ves.  22;  14  Ves.  162;  1  Johns.  Ch. 
Rep.  412;  2  Johns.  554;  4  Johns.  130;  Tinsley 
V.  Anderson,  3  Call,  329;  Eppes  v.  Ran- 
dolph, 2  Call,  125;  Hatcher's  adm'r.  v.  Hatch- 
er's ex'r.,  1  Rand.  53.  As  between  them- 
selves, and  in  relation  to  each  other,  we 
consider   Tompkins    and    Mitchell,    each    a 

principal  debtor  for  one-half  of  the 
430      purchase   *money,   and   a   surety  for 

the  residue;  and  Tompkins,  havinc: 
paid  $1,200  of  the  debt  for  which  Mitchefl 
was  principal,  stands,  as  to  that  amount, 
in  the  place  of  the  creditor,  and  has  a  right 
to  enforce  his  equitable  lien  on  the  land. 
Nor  does  it  affect  this  right,  that  the  land 
has  been  conveyed  by  Mitchell,  (if,  indeed,  ' 
it  has  been  so  conveyed,)  for  the  benefit 
of  his  creditors;  because,  the  trustees  are 
purchasers  with  notice.  This  is  a  neces- 
sary conclusion,  as  they  are  all  before  the 
Court,  (one  by  answer,  the  rest  by  decrees 
nisi,)  and  notice  is  not  denied;  the  rule 
being,  that  he  who  claims  protection  as  a 
purchaser  without  notice,  must  deny  notice 
by  answer,  though  it  be  not  charged  in  the 
bill.  In  truth,  if  this  were  not  so,  the  title 
of  the  trustees  could  not  stand  in  the  way 
of  this  doctrine;  as  the  allegation  in  the 
answer,  of  title  in  them,  is  put  in  issue,  and 
no  deed  to  sustain  it  appears  in  the  record. 
The  position,  that  a  surety  is  entitled  to 
enforce  the  equitable  lien  of  the  vendor, 
rests  upon  the  doctrine  of  substitution,  or 
subrogation,  as  it  is  called  in  the  civil  law; 
(by  which  the  surety  becomes,  in  effect, 
the  actual  creditor;)  and  this  doctrine  does 
not  conflict  with  those  cases  which  say, 
that  t*he  lien  of  the  vendor  is  not  extended 
to  third  persons.  Coppin  v.  Coppin,  2  P. 
Wms.  291;  Pollexfen  v.  Moore,  3  Atk.  272; 
Sug.  L.  of  V.  358-9.  These  cases  mean 
only,  that  the  purchased  estate  and  the 
personal  estate  will  not  be  marshaled;  in 
other  words,  that  the  equitable  rule  which 
says,  that  he  who  has  two  securities  shall 
not  so  use  them,  as  to  defeat  him  who  has 
but  one,  does  not  extend  to  the  equitable 
lien;  and  even  this  doctrine  is  strongly 
shaken  by  the  late  decisions,  especially  by 
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Lord  Eldon,  in  the  great  case  of  M'Kreth 
V.  Simmonds,  15  Ves.  329,  and  the  cases 
there  cited. 

The  decree  of  the  Chancellor,  therefore, 
dismissing  the  bill,  is  erroneous,  and  must 
be  reversed;  and  the  cause  sent  back,  with 
directions,  that  an  account  be  taken  of  the 
sum  paid  by  the  plaintiff,  beyond  his  pro- 
portion of  the  purchase  money,  as  also 
431  of  the  permanent  improvements  ♦put 
by  him  upon  the  land,  together  with 
the  rents  and  profits  he  has  received;  and 
that  the  rents  and  profits  be  set  off  against 
the  permanent  improvements;  that  the  bal- 
ance be  set  oflF  against  the  excess  of  the 
purchase  money,  and  interest  thereon  paid 
by  the  appellant  beyond  his  moiety;  that, 
for  the  said  excess  of  purchase  money,  or 
so  much  as  may  remain  after  this  deduction, 
with  interest  thereon,  the  plaintiflF  has  a 
lien  on  Mitchell's  proportion  of  the  land; 
and,  unless  the  sum  thus  found  due  to 
him,  be  paid  by  some  one  of  the  defendants, 
within  six  months  after  pronouncing  the 
decree,  that  Mitchell's  part  of  the  property 
be  sold  for  the  purpose  of  paying  the  same. 


Harris  v.  Harris.* 

May.  18S4. 

ActlonoiiCaM— Declaration— evidence. t-iQ  an  action 
on  the  cane,  the  proof  of  the  contract  must  con- 
form to  the  contract  laid  In  the  declaration. 

This  was  an  appeal  from  a  judgment  of 
the  Superior  Court  of  Law  for  Nelson 
county,  affirming  a  judgment  of  the  County 
Court. 

William  B.  Harris  instituted  an  action 
of  assumpsit  in  the  County  Court  of  Nel- 
son, against  Edward  Harris.  The  declara- 
tion contained  three  counts.  The  first 
stated,  that  the  plaintiflF  and  a  certain  John 
L.  Harris  being  partners  in  a  store,  under 
the  firm  of  John  L.  Harris  &  Co.,  and  a 
dissolution  of  the  partnership  being  mutual- 
ly proposed,  the  said  John  L.  Harris  after- 
wards agreed  to  purchase  of  the  plaintiff; 
and  the  plaintiflF,  at  the  special  instance  and 
request  of  the  said  John  L.  Harris,  and 
the  defendant,  agreed  to  sell,  and  did 
actually  sell  him,  at  a  price  stipulated 
and  agreed  upon  between  them,  all 
432  the  ♦right,  title,  and  interest,  which 
he  the  said  plaintiflF  had  in  and  to 
the  said  goods,  wares,  and  merchandize, 
credits  and  other  property  of  the  said  firm 
of  John  L.  Harris  &  Co.;  and,  in  considera- 
tion thereof,  the  defendant  undertook  for 
the  said  John  L.  Harris,  and  faithfully 
promised  the  plaintiflF  that  the  said  John 
L.  Harris  should  exonerate  him,  the  plain- 
tiflF, from  the  payment  of  all  debts  at  that 
time  due,  or  which  might  thereafter  be- 
come due,  on  account  of  the  said  firm  of 
John  L.  Harris  &  Co.  But,  the  plaintiflF 
avers,  that  the  said  John  L.  Harris  has 
not  exonerated  him  from  the  payment  of 
all  debts  which,  at  the  time  of  the  promise 
and  undertaking  aforesaid,  were  due,  or 
might  thereafter  become  due,  on  account 
of  the  said  firm  of  John  L.  Harris  &  Co., 
but  has  hitherto  failed  and  neglected  to  do 


*For  monoyniplilc  note  on  Variance,  see  end  of  case. 
tSee  generally,  raonogrraphic  note  on  "Assumpsit" 
appended  to  Kennaird  v.  Jones.  9  Gratt  183. 


so;  in  consequence  whereof,  the  plaintiff 
hath  been  obliged  and  compelled  to  pay 
the  sum  of  ,  in  discharge  of  a  judg- 
ment rendered  upon  a  bond  bearing  date 
the  13th  day  of  February,  1817,  and  executed 
by  the  plaintiflF  and  defendant  to  a  certain 
Robert  S.  Moon,  for  and  in  consideration 
of  a  debt  due  from  the  said  firm  of  John 
L.  Harris  &  Co.,  conditioned  for  the  pay- 
ment of  $766  48;  which  bond  was  afterwards 
assigned  to  one  Jacob  Moon. 

The  second  count  states,  that  the  defend- 
ant was  jointly  interested  with  the  plaintiff 
in  a  certain  mercantile  establishment, 
known  and  conducted  under  the  name  of 
the  store  of  John  L.  Harris  &  Co.;  and  the 
plaintiflF,  afterwards,  at  the  special  instance 
and  request  of  the  defendant,  bargained 
and  sold  to  the  said  John  L.  Harris  (for 
the  benefit  of  the  defendant,  as  well  as  for 
the  said  John  L.  Harris,  the  said  Harris 
and  the  defendant  being  partners,  and  joint- 
ly interested  in  the  said  purchase  from  the 
plaintiflF,)  all  the  right,  title,  and  interest, 
which  he  the  plaintiflF  had,  in  and  to  the 
said  mercantile  establishment,  to  wit:  the 
goods,  merchandize,  credits,  and  other 
property,  of  the  said  firm  of  John  L 
Harris  &  Co.;  and,  in  consideration  thereof, 
the  defendant  undertook,  and  faith- 
433  fully  *promised  the  plaintiflF,  to  exon- 
erate him  from  the  payment  of  all 
debts  then  due,  or  which  might  thereafter 
become  due,  on  account  of  the  said  firm  of 
John  L.  Harris  &  Co.  The  plaintiflF  then 
avers  the  same  breach  as  in  the  first  count. 

The  third  count  is  a  general  count  of 
indebitatus  assumpsit  for  goods,  wares, 
and  merchandize,  sold  to  the  defendant, 
money  lent  and  advanced,  and  paid,  laid 
out  and  expended,  for  the  defendant. 

The  defendant  pleaded  non  assumpsit, 
and  issue  was  joined. 

On  the  trial,  the  defendant  filed  a  demur- 
rer to  the  evidence  of  the  plaintiflF,  to  the 
following  eflFect:  One  witness  for  the  plain- 
tiflF proved,  that  William  B.  Harris  and 
Edward  Harris,  in  a  conversation  between 
them,  spoke  of  a  partnership  that  was  in 
contemplation,  at  Bridgewatcr's  store- 
house, in  the  county  of  Nelson:  that  the 
witness  understood  from  them  that  they 
were  to  put  in  a  stock  of  about  $1,000  each: 
that  the  store  was  afterwards  established 
at  the  place  aforesaid,  and  was  attended 
by  John  L.  Harris  and  Robert  S.  Moon: 
that  Edward  Harris  and  William  B.  Harris 
were  frequently  at  the  store;  and  they 
seemed  to  take  an  interest,  and  act  as 
proprietors  in  the  store;  but,  whether  as 
partners  or  not,  was  not  known:  that  Wil- 
liam Moon,  the  father  of  Robert  S.  Moon, 
was  seen  engaged  in  marking  goods:  that 
the  mercantile  business  was  to  be  con- 
ducted, and  was  conducted,  in  the  name 
of  Harris,  Moon  &  Co.:  that  the  witness 
understood,  from  the  conversation  before 
alluded  to,  between  William  B.  Harris  and 
Edward  Harris,  that  John  L.  Harris  was 
to  be  sent  for  from  Richmond;  but,  if  he 
did  not  come,  Benjamin  D.  Harris,  another 
son  of  Edward  Harris,  was  to  manage  the 
business;  but,  the  store  was  to  be  estab- 
lished at  any  event:  that,  at  this  time,  John 
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L.  Harris  was  under  age,  between  eighteen 
and  nineteen  years  old. 

434  ♦Another    witness,    (Bridgewater,) 
stated,   that   William   B.   Harris   and 

John  L.  Harris  applied  to  him  to  rent  his 
store-house,  but  did  not  rent  it;  that  after- 
wards John  L.  Harris  declined  taking  the 
house,  and  William  B.  Harris  desired  him 
to  retain  the  house  for  some  time;  that  he 
did  retain  it,  and  at  a  subsequent  time, 
William  B.  Harris  and  Edward  Harris  came 
to  him,  and  leased  the  house  of  him,  to 
open  a  store;  but,  who  were  to  open  it, 
he  did  not  know;  that  it  was  stated  that 
John  L.  Harris  was  to  be  sent  for  from 
Richmond;  but,  if  he  should  not  come,  the 
store  was  to  be  established  at  any  event. 
The  witness  supposed  that  Edward  Harris, 
the  father  of  John  L.  Harris,  was  renting 
the  house  for  his  son,  until  he  came,  but, 
if  he  did  not  come,  that  Edward  Harris 
would  carry  on  the  business;  that  John  L. 
Harris  did  come  before  any  goods  arrived; 
that  sometimes,  when  Edward  Harris  was 
drinking,  he  would  say  he  was  a  partner, 
but  when  he  became  sober,  he  would  not 
say  any  thing  about  it;  that  the  business 
was  so  managed,  that  the  witness  could 
not  say  that  Edward  Harris  was  a  partner; 
but  he  heard  Edward  Harris  and  William 
B.  Harris  say,  that  if  John  L.  Harris  did 
not  come  from  Richmond,  and  they  could 
not  get  Robert  S.  Moon,  Benjamin  Harris 
and  some  other  person  were  to  manage 
the  business;  that  the  business  was  con- 
ducted under  the  firm  of  Harris,  Moon 
&  Co. 

Robfert  R  Shelton  states,  that  he  is  a 
subscribing  witness  to  a  paper  in  the  fol- 
lowing words:  "For,  and  in  consideration 
of  the  sum  of  twenty-two  hundred  dollars, 
payable  agreeable  to  time  stipulated,  in 
bonds  this  day  executed,  I  have  sold  unto 
John  L.  Harris  my  entire  right,  title  and 
interest  in  the  store  of  John  L.  Harris  & 
Co.;  said  Harris  exonerating  me  from  the 
responsibility  that  would  have  devolved 
from  the  contracting  of  any  debt  or  debts 
now  due,  or  that  may  become  due,  on 
account  of  said  firm;  as  also,  from  the 
payment  of  all  goods  charged  me  on  the 
books  of  the  late  concern.     In  testi- 

435  mony     whereof,     I     have     ^hereunto 
annexed  my  hand  and  seal  this  28th 

day  of  February,  1818. 

Wm.    B.    Harris,    (Seal.) 
Edward   Harris. 
Witness, 

Robert  P.  Sheltori. 
Witness, 

Joseph  C.  Roberts." 
That  the  first  firm  was  Harris,  Moon  & 
Co.,  and  the  firm  that  succeeded  was  John 
L.  Harris  &  Co.;  that  after  the  written  con- 
tract aforesaid,  he  heard  John  L.  Harris 
say,  he  had  no  doubt  William  B.  Harris 
considered  a  debt  due  to  Moon,  was  in- 
cluded in  the  contract;  but  he,  John  L. 
Harris,  had  him  fixed  otherwise.  John  L 
Harris  told  the  witness,  that  William  B. 
Harris  and  Edward  Harris  owed  the  debt 
to  Moon  for  his  interest.  The  witness 
heard  Edward  Harris  say,  he  had  not  made 
John  L.  Harris  a  right  to  one  single  cent; 
that  he  heard  Edward  Harris  say,  that  he 


would  give  bond  and  security  that  no  debt 
should  come  against  William  B.  Harris,  con- 
cerning the  business  of  the  store;  that  Ed- 
ward Harris  said  frequently,  that  he  had  as 
much  right  as  William  B.  Harris,  to  the 
store. 

Joseph  C.  Roberts  states,  that  he  was 
a  subscribing  witness  to  the  paper  above 
mentioned;  that  William  B.  Harris  had 
been  talking  about  a  debt  to  Moon,  when 
Edward  Harris  said  he  would  give  security 
that  no  debt  should  come  against  William 
B.  Harris,  on  account  of  the  firm  of  John 
L.  Harris  &  Co.,  and  signed  the  aforesaid 
paper. 

There  were  several  other  witnesses  exam- 
ined nearly  to  the  same  purport  as  the 
foregoing.  The  record  of  the  suit  between 
Jacob  Moon,  assignee  of  Robert  S.  Moon, 
against  Edward  and  William  B.  Harris, 
was  also  introduced;  and  the  evidence  of 
Moon's  attorney,  proving  the  payment  of 
the  money,  in  satisfaction  of  the  said  judg- 
ment. 
,The  plaintiff  joined  in  demurrer;  and  the 
jury  found  a  conditional  verdict  for 

436  $766  48  cents  damages,  with  legal  ♦in- 
terest,   &c.,    if    the    law    be    for    the 

plaintiff  upon  the  first  or  second  count  of 
his  declaration;  but,  if  upon  the  third  count 
only,  they  found  for  the  plaintiff  the  sum 
of  $383  24  cents  damages,  with  legal  inter- 
est, &c.;  but,  if  the  law  be  for  the  defend- 
ant, they  found  for  the  defendant. 

The  Court  gave  judgment  for  the  plain- 
tiff on  the  first  and  second  counts  of  the 
declaration,  and  that  the  plaintiff  should 
recover  $766  48  cents,  with  interest,  &c. 

Upon  an  appeal  to  the  Superior  Court, 
the*  judgment  of  the  County  Court  was 
affirmed.  From  which  judgment,  the  appel- 
lant in  the  Court  below,  (the  defendant  in 
the  County  Court.)  appealed  to  this  Court. 

Leigh,  for  the   appellant. 

Wickham,  for  the  appellee. 

May  13.    JUDGE  GREEN,  delivered  the 
following     opinion,     in    which     the    other  ' 
Judges  concurred.* 

Admitting  that  the  instrument  of  writing, 
under  date  of  February  28,  1818,  signed 
and  sealed  by  William  B.  Harris,  and  signed 
by  Edward  Harris,  was  an  engagement  on 
the  part  of  Edward  Harris,  either  that  he 
would  indemnify,  or  that  John  L.  Harris 
should  indemnify  William  B.  Harris,  against 
all  responsibility  for  debts  due,  or  to  be- 
come due,  on  account  of  the  firm  of  John 
L.  Harris  &  Co.,  yet  it  seems  to  me,  that 
the  evidence  does  not  support  either  the 
first  or  second  count  in  the  declaration. 
If,  at  the  time  of  entering  into  that  writing, 
the  firm  of  John  L.  Harris  &  Co.  consisted, 
as  is  alledged  in  the  first  count,  of  William 
B.  and  John  L.  Harris,  then  the  debt  in 
question,  due  to  Moon,  was  not  due  from 
John  L.  Harris  &  Co.,  on  account  of  that 
company.  It  was  originally  due  from 
William  B.  and  Edward  Harris,  and 

437  ♦there   is   no   evidence   to   shew   that 
it   had   ever  devolved  upon,  or  been 

assumed  by,  William  B.  and  John  L.  Har- 
ris, trading  under  the  firm  of  John  L.  Har- 
ris &  Co.;  so  that  Edward  Harris's  stipula- 
tion aforesaid,  did  not  extend  to  it. 


*JCDG]B  Cabell,  absent. 
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If,  as  is  alledged  in  the  second  count, 
William  B.  Harris  and  Edward  Harris 
were  partners,  trading  under  the  firm  of 
John  L.  Harris  &  Co.  (which  I  think  a 
jury  might  reasonably  infer  from  the  evi- 
dence,) then  Edward  Harris's  stipulation 
aforesaid,  extended  to  indemnify  William 
B.  Harris  against  this  debt.  But,  that  stipu- 
lation was  entered  into,  upon  consideration 
that  William  B.  Harris  would  sell,  and  did 
sell,  his  interest  in  the  firm,  to  John  L. 
Harris;  and  not  upon  the  consideration,  as 
is  alledged  in  that  count,  that  the  plaintiff 
sold  his  interest  to  John  L.  and  Edward 
Harris;  so  that  the  contract  proved,  is  not 
that  laid  in  the  declaration. 

Upon  the  third  count,  for  money  ad- 
vanced and  paid  by  the  plaintiff  for  the 
use  of  the  defendant,  the  plaintiff  is  entitled 
to  a  judgment  for  a  moiety  of  the  debt,  for 
which  the  parties  were  jointly  liable,  and 
all  of  which  was  paid  by  the  plaintiff.  The 
judgment  should,  therefore,  be  reversed, 
and  judgment  given  for  the  lesser  sum 
found  by  the  jury. 

I  wish  this  could  have  been  otherwise; 
for,  it  is  apparent  that  the  debt  in  question 
was  intended  to  be  embraced  by  the  guar- 
antee, and  that  John  L.  Harris  meditated 
a  fraud  upon  the  plaintiff,  from  the  be- 
ginning. 

Judgment  reversed. 


VARIANCE. 


I.  Between  Process  and  Pleading. 

A.  Material  Variances. 

B.  Immaterial  Variances. 

C.  Objections. 

1.  When  Made. 
S.  Wlien  Waived. 
8.  How  Made, 
a.  Craving  Oyer. 

D.  Amendment. 

II.  Between  Pleading  and  Proof. 

A.  General  Rule. 

1.  In  Actions  at  Law. 

B.  Rale  Qualified. 

1.  Material  Variances. 

a.  In  Actions  on  Written  Agreements. 

b.  In  Actions  on  Oral  A«-reements. 

c.  In  Actions  on  Implied  Agreements. 

d.  Motion  to  Dismiss  Appeal. 

2.  Immaterial  Variances. 

a.  In  Actions  on  Written  Asrreements. 

b.  In  Actions  on  Parol  Agreements. 

c.  In  Actions  on  Implied  Agreements. 

d.  AvoidiniT  Effect  of  Variance. 

e.  Objection. 

(1)  When  Made. 

(2)  How  Made. 

f.  Amendments  in  Civil  Matters. 
(I)  General  Rnle. 

(a)  In  Particalar  Cases. 

g.  In  Criminal  Matters. 

(1)  Material   Variances,    between  Indict- 

ment and  Proof. 

(2)  Immaterial  Variances,  between  Indict- 

ment and  Proof, 
h.  Objection. 

C.  In  Suits  in  Equity. 

1.  General  Rule. 

2.  Rule  Qualified. 

a.  Decree  Must  Conform  to  Allegations. 
8.  Amendment 


III.  Between  Declaration  and  Verdict. 

Cross  References  to  Monoffrsplilc  Notes. 

Abatement,  Pleas  in.  appended  to   Warren  v. 

Sanders,  37  Gratt  269. 
Accessories,  appended  to  Biaybosli  t.  Com.,  9 

Gratt  867. 
Amendments,  appended  to  Snead  v.  Coleman,  7 

Gratt  800. 
Assumpsit    appended  to  Kennaird  v.  Jooes,  9 

Gratt  188. 
Attachments,  appended  to  Lancaster  t.  Wilson, 

27  Gratt  624. 
Autrefois,  Acquit  and  Convict  (Jeopardy),  ap- 
pended to  Paffe  V.  Com..  96  Gratt  943. 
Bail  and   Recognizance,   appended   to  Hlsrin- 

botbam  v.  Brown,  4  Manf.  616. 
Bonds,  appended  to  Ward  v.  Cham.  18  Gratt 

801. 
Common  Carriers,  appended  lo  Fartah  v.  Beif  le. 

11  Gratt  697. 
Damages,   appended  to  Norfolk,  etc..  B.  Oa  t. 

Ormsby.  27  Gratt  466. 
Decrees,  appended  to  Evans  v.  Sparffln,nOratt 

61& 
Ejectment  appended  to  Tapscott  y.  Cobbs.  U 

Gratt  178. 
Evidence,  appended  to  Lee  v.  Tapscott  8  Wasb. 

276. 
Fraud,  appended  to  Montgomery  v.  Rose.  1  Pat 

&H.  6. 
Gaminff.  appended  to  Neal  v.  Com.,  88  Gratt  917. 
Indictments,   Informations  and    Presentments, 

appended  to  Boyle  v.  Com..  14  Gratt  674. 
IntoxIcatinfiT  Liquors,  appended  to  Thon  v.  Com.. 

81  Gratt  887. 
Judgments,  appended  to  Smith  y.  Charlton,  7 

Gratt  426. 
Malicious  Prosecution,  appended  to  Guerrant  t. 

Tinder,  Gilm.  86. 
Process,  appended  to  Myrick  v.  Adams.  4  Mnnf. 

866. 
Statutory    Bonds,    appended     to     GkMlsby   v. 

Strother.  21  Gratt  107. 
Verdict 

1.  BBTWBBN  PROCESS  AND  PLBADINQ. 

A.  MATERIAL  VARIANCES. 

Mistake Inniddle Nsme.— It  was  held  in  Minff  ▼. 
Gwatkln,  6  Rand.  661,  that  a  suit  beffun  in  one  name 
willnot  justify  a  declaration  and  judgment  in  an- 
other: therefore.  If  a  planintlfE  has  two  baptismal 
names,  and  a  mlsuke  is  made  in  the  second,  or 
middle  name,  it  is  a  misnomer,  and  a  fatal  error, 
not  only  on  a  plea  in  abatement  but  on  a  Judgment 
by  default  Min^  v.  Gwatkln,  6  Rand.  661.  But  see 
Dabneys  v.  Knapp.  3  Gratt  866;  Lonff  v.  Campbell. 
87  W.  Va.  666,  17  S.  E.  Rep.  197. 

Writ  In  Assumpsit,  DecUratioD  in  Covenant— And. 
where  the  writ  is  in  assumpsit  and  the  declaration 
in  covenant  and  a  judgment  ffoes  by  default  the 
writ  is  a  part  of  the  record,  and  the  variance  will 
beheld  fatal.  Walnwrlffht  v.  Harper,  SLei^hSJO. 
See  Mlnr  v.  Gwatkln.  6  Rand.  661. 

CosU  Laid  in  Declaration.  Not  in  Writ. —So.  too.  it  is 
error  to  claim  cosu  of  protest  in  the  declaration 
when  such  costs  are  not  demanded  in  the  writ 
Hatcher  v.  Lewis,  4  Rand.  167. 

Number  of  Defendants  Variant— In  debt  on  bond 
afiralnst  the  heirs  of  obligor.  If  the  writ  which  is 
made  a  part  of  the  record  by  oyer,  be  against  four 
persons  as  heirs,  and  the  declaration  only  sets  oat 
three  as  such,  the  variance  Is  of  such  a  nature  as  to 
preclude  a  recovery.    Watson  v.  Lynch.  4  Mnnf.  M. 

B.  IMMATERIAL  VARIANCES. 

Declaration  in  Asiumpslt.  Writ  In  Trespass.— Bat 
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where  tbe  declaration  Is  In  assampsit  and  tbe  writ 
runs  In  tre8|>a88  on  tlie  case,  it  is  no  variance,  the 
disanction  havinff  been  abolished.  N.  Y..  P.  &  N.  R. 
R.  Co.  T.  Kellam,  88  Va.  858.  8  S.  £.  Rep.  70S. 

Dectaration  aaimlnflr  Interest,  the  Writ  Not— And, 
wbere  the  declaration  claims  interest,  which  is  not 
claimed  in  the  writ,  it  is  not  objectionable,  since 
interest  follows  the  principal.  Hatcher  v.  Lewis.  4 
Rand.  157. 

After  fssve  Jollied  and  Verdict.— Where  issbe  has 
been  joined  npon  a  plea  to  the  action,  and  yerdlct 
the  verdict  will  not  be  arrested  becaase  of  variance 
between  the  declaration  and  writ,  the  writ,  in  such 
case  beinsr  a  part  of  the  record  for  the  parpose  of 
amei  dment  only.  Payne  ▼.  Orim,  2  Munf.  397.  See 
Bradley  t.  Welch.  1  Mnnf.  884. 

la  initial  Letters  of  Plaintiffs'  Naiiies.-In  action  by 
partners  the  writ  sets  ont  the  initial  letters  of  the 
middle  name  of  one  of  the  parties  plaintiff  to  be  P.. 
and  the  account  states  it  to  be  B.,  but  in  both  writ 
and  count  the  partnership's  name  was  ariven.  It 
was  held  an  immaterial  variance.  Dabneys  v. 
Knapp.  2Gratt.  854. 

Asto  thePlrstChrUtlan  Name.^And.  there  is  no 
yariance  where  the  writ  states  the  fllrst  christian 
name  of  plaintiff  by  the  initial  letter,  and  count 
states  the  name  in  full.  Dabneys  v.  Knapp,  2  Gratt. 
SBft.  See  Lonff  v.  CampbeU,  87  W.  Va.  065. 17  S.  £. 
Eep.  197. 

AstoDaiiieffes.-Where  the  writ  lays  the  damages 
at  1500.  and  the  count  lays  them  at  1600,  and  the  jury 
assess  the  damasres  at  8455. 16.  it  was  held  that  the 
variance  between  the  writ  and  count  was  imma- 
terial. Dabneys  v.  Knapp.  2  Gratt  354.  See  Lon^  v. 
Campbell.  87  W.  Va.  865, 17  S.  E.  Rep.  197;  Roderick  v. 
a  R.  Co..  7  W.  Va.  57. 

Verdict  Exceeding  Amount  Claimed  In  Writ -Nor, 
will  a  new  trial  be  granted,  after  verdict,  because 
the  amount  of  damages  assessed  by  the  verdict  ex- 
ceeds the  amount  claimed  in  the  writ,  but  not  the 
amount  laid  in  the  declaration.  Roderick  v.  R.  R. 
Co..  7  W.  Va.  67.  And  see  Dabneys  v.  Knapp,  2  Gratt. 

Nsmes  Held  to  Be  Idem  Sonens.— And.  where  the 
sammons  recites  the  name  of  plaintiff  as  "Saffie" 
and  the  declaration  declares  against  him  as  "Saf- 
ftlV  there  is,  in  fact,  no  variance,  tbe  names  being 
idemionant.  The  defect  was  not  such  as  to  prevent 
the  court  from  rendering  Judgment  according  to 
the  very  right  of  the  case.  Hoffman  v.  Bircher,  22 
W.  Va.  540. 

Writ  in  Convenant.  Declaration  In  Debt.- In  Pate  v. 
Spott8.6Mnnf.  894.  itwasheld  tbat"If  the  writ  be 
in  covenant  and  the  declaration  in  debt,  and  the 
defendant  plead  'covenant  performed,'  the  writ 
may  be  resorted  to  at  the  trial  to  show  the  true  date 
of  the  institution  of  the  suit"  Pate  v.  Spotts.  6  Mnnf. 
394. 

C.  OBJECTIONS. 

1.  Whkn  Madb.— If  plaintiff,  by  consent  of  parties 
be  allowed  to  amend  his  declaration,  after  issue 
joined,  tbe  defendant  ought  not  to  be  permitted  to 
plead  In  abatement  any  variance  between  the, 
amended  declaration  and  the  writ,  wbich  equally 
eiisted  between  the  writ  and  tbe  tbe  original  dec- 
laration.   Moss  V.  Sllpp.  3  Munf.  150. 

2.  When  Waivbd.— In  an  action  of  trespass,  the 
original  summons  stated  damages  at  $15,000;  copy 
at $1,500.  The  variance  could  be  take  advantage  of 
only  by  plea  in  abatement;  and,  at  least,  was 
waived  by  failure  to  object  before  verdict.  R.  &  D. 
R.  R.  Co."  V.  Rndd.  88  Va.  649.  U  S.  E.  Rep.  861. 

3.  How  Madk.  —  And.  an  amendable  variance 
between  the  declaration  and  writ  can  only  be  taken 
advantage  of  by  plea  in  abatement,  and  doc  on 
motion  to  correct  the  Judgment  after  it  has  become 


flnaL  Anderson  v.  Doolittle.  88  W.  Va.  629.  18  S.  E. 
Rep.  72S.  See  also,  Layne  v.  Ohio  River  R.  Co.,  85  W. 
Va.  488,  14  S.  £.  R«p.  183;  Hinton  v.  Ballard.  8  W.  Va. 
668;  Beckwith  v.  Mollohan,  2  W.  Va.  481:  Roderick 
y.  R.  R.  C0..7W.  Va.54. 

a.  cyo©i»a  <?i/*r.- Variance  between  the  writ  and 
declaration  cannot  betaken  advantage  of  without 
craving  oyer  of  the  writ:  yet.  reference  to  it  may 
be  had  to  amend  by  without  oyer.  Stephens  v. 
White,  8  Wash.  208.  And  see  Pate  v.  Spotts,  6  Munf. 
884. 

D.  AMENDMENT. -A  variance  between  the  writ 
and  declaration  may  be  amended  at  any  time  before 
Judgment,  if  substantial  justice  may  be  done 
thereby.  Courson  v.  Parker,  89  W.  Va.  621,  20 
S.  £.  Rep.  588. 

II.  BETWEEN  PLEADING  AND  PROOF. 

A.  GENERAL  RULE. 

1.  INACJTIONSAT  Law,— It  is  a  general  rule,  that 
the  proof  must  conform  to  the  allegations.  Forbes 
V.  Hagman,  75  Va.  198;  M'Alezander  v.  Montgomery, 
4  Leigh  66;  Butcher  v.  Hixton.  4  Leigh  589;  Riley  v. 
Jarvis,  48  W.  Va.  48. 26  S.  E.  Rep.  866;  James  v.  Adams. 
8  W.  Va.  571;  B.  &  O.  R.  R.  Co.  v.  Rathbone.  1  W.  Va. 
87:  Scott  V.  Baker.  8  W.  Va.  285;  Ollnger  v.  Mc- 
Cbesney,  7  Leigh  660;  B.  &  O.  R.  R.  Co.  v.  Skeels, 
8  W.  Va.  566;  Davisson  v.  Ford,  23  W.  Va.  627; 
Newell  V.  Mayberry,  8  Leigh  250;  Simmons  v.  Ins. 
Co.,  8  W.  Va.  474. 

And.  in  Harris  v.  Harris,  8  Rand.  431.  it  is  held 
that,  in  actions  on  the  case,  the  proof  of  the  contract 
must  conform  to  the  contract  laid  In  the  declara- 
tion.   See  Couch  v.  Hooper,  2  Leigh  557 

B.  RULE  QUALIFIED.  -  But  tbe  rule  that  the 
proof  must  conform  to  the  allegations  is  to  be  ap- 
plied where  the  allegations  are  material.  Williams 
V.  B.  A  O.  R.  R,  Co.,  9  W.  Va.  86.  See  Wroe  v.  Wash- 
ington, 1  Wash.  857;  Whitlock  v.  Ramsey,  2  Munf. 
510. 

It  is  said,  however,  in  Oiinger  v.  M'Cbesney,  7 
Leigh  682,  that  if  the  averments  be  immaterial,  yet. 
if  they  relate  to  the  cause  or  ground  of  action,  they 
must  be  proved  as  recited. 

1.  Material  Variances. 

a.  In  Actions  on  Written  Aareementg. 

Must  Set  Out  and  Prove  Whole  Consideration.— In 
declaring  on  a  special  contract,  it  Is  necessary  to  set 
out  the  whole  consideration  on  wblcta  is  based  tbe 
defendant's  promise,  and  it  must  be  proved  as  stated, 
or  the  plaintiff  will  fail  because  of  the  variance.  Da- 
visson V.  Ford.  23  W.  Va.  627. 

Variance  la  Date.— The  declaration  on  a  bond 
alleges  the  date  to  be  1811,  but.  upon  oyer,  it  proves 
to  be  dated  1810.  Tbe  variance  was  fatal.  Bennett 
V.  Giles.  6  Leigh  817.  See  also.  Davis  v.  Miller,  14 
Gratt.  19;  Damarln  v.  Young.  27  W.  Va.  486. 

And,  if.  in  suit  on  a  bond  tbe  declaration  describes 
It  as  bearing  date  the  4th  of  Jan..  1773.  and  tbe  bond 
produced  shows  it  to  be  dated  4th  of  Jan.,  1775.  the 
variance  is  fatal.    Gordon  v.  Brown.  3  Hen .  &  M.  284. 

So,  when  the  declaration  declares  on  a  certain 
promissory  note,  mentioning  no  place  of  payment, 
dated  Aug.  9,  1884,  and  the  plea  is  nil  debit,  it  Is. 
error  to  Introduce  In  evidence  a  note  dated  Aug. 
9,  1883,  payable  at  tbe  Kanawha  Valley  Bank,  the 
variance  being  fatal.  Damarln  v.  Young,  27  W.  Va. 
486.    See  Bennett  v.  Giles.  6  Leigh  317. 

Count  not  Averring  Condition.— Where  there  Is  a 
plain  variance  between  the  declaration  and  the 
bond  offered  in  evidence  it  should  not  sro  to  the 
jury.  Harris  v.  Lewis,  5  W.  Va.  577.  See  James  v. 
Adams.  16  W.  Va.  245;  Knights  of  Pythias  v.  Weller. 
93  Va.  605,  25  S.  E.  Rep.  891. 

MUnamlng  Character  of  Obligee  —It  is  fatal  vari- 
ance to  offer  in  evidence  a  bond  executed  to  A... 
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saryivinff  partner  of  A.  B.  &  Co.,  on  a  declaration 
makinff  profert  of  a  bond  to  A.  Moore  v.  Fen  wick. 
Gilm.  214.    See  Peter  t.  Ck)cke.  1  Wash.  »7. 

Declamtlon  at  Vaiisnce  with  Judflrmeiit  Saed  on.— 
And  where  a  declaration  on  an  executorial  bond 
allesres  the  recovery  of  a  judgment  de  bonis  tettoris 
ag'alnst  the  executor,  and  an  execution  issues 
thereon,  with  return  of  nulla  bona,  it  is  not  sup- 
ported by  the  introduction  of  a  judgment  avainst  the 
executor  de  bonis  propriis.  State  v.  Seabrlffht,  15  W. 
Va.  B9e. 

In  Allegation  and  Record  Voached.>-in  motion  on 
official  bond,  and  issue  Joined  on  nul  tiel  record, 
plaintiff  vouches  the  order  of  approval  of  the  county 
court,  showing  the  names  of  eiffht  persons  as  sure- 
ties, and  offers  in  evidence  a  bond  containlnir  the 
names  of  the  principal  and  eiffht  sureties,  but 
siflrned  by  only  seven.  The  variance  was  held  ma. 
teriaL    Blanton  v.  Com..  91  Va.  1,  20  S.  E.  Rep.  884. 

Declaration,  Evidence  and  Judgmont  Variant— And, 
in  an  action  on  a  bond,  a  variance  between  the 
declaration  and  the  evidence,  and  between  the 
Judirment  and  the  declaration,  is  fatal.  Cook  v. 
Berkley,  3  Call  878. 

MisdescrlblnflT  Plrm  Name.— W.  sues  H.,  H.  &  McC, 
as  partners  under  the  firm  and  style  of  H.,  H.  &  Co.. 
and  process  is  served  on  H.  only,  who  pleaded  nil 
debit  and  filed  affidavit  denying  partnership.  On 
trial  it  was  proved  there  was  a  partnership  at  the 
time  of  the  execution  of  the  note  sued  on,  under  the 
firm  and  style  of  H..  H.  &.  Co..  composed  of  H.,  H. 
A  T..  it  was  held  that  the  allegation  and  proof  were 
fatally  variant    Urton  v.  Hunter.  2  W.  Va.  86. 

MlJstatlnflT  Number  of  Partners.— And  where  the 
action  is  asrainst  a  firm,  which  the  declaration  avers 
to  be  composed  of  five  named  persons,  and  the  proof 
shows  the  firm  contracted  the  debt,  but  at  the  time 
three  of  the  parties  named  were  not  members  of 
the  firm,  no  Judirment  can  be  entered  airainst  said 
individuals  as  such  firm.  Adams  &  Co.  v.  Powers, 
Blair  &  Co..  82  Va.  612. 

nudescriptlon  of  Amount  and  Time.— Under  plea 
of  nil  d«6tnt  is  necessary  that  the  note  produced 
in  evidence  should  correspond  with  the  one  de- 
scribed  in  the  declaration.  Therefore,  if  note  is 
described  as  for  "three  hundred  and  forty  dollars,*' 
payable  "two  months  after  the  date  thereof,"  and 
the  one  offered  in  evidence  is  for  "three  hundred 
and  forty-two  dollars  and  twenty-five  cents,"  paya- 
ble "sixty  days  after  date,"  the  variance  is  fatal, 
and  the  note  will  be  excluded.  Scott  v.  Baker,  8  W. 
Va.285. 

Not  Demanding  Interest.- If .  in  an  action  on  a  note 
bearing  interest,  the  declaration  does  not  demand 
the  interest,  and  the  defendant  withdraws  his  plea, 
the  court  cannot  srive  judgment  for  interest,  be- 
cause of  the  variance.  Hubbard  v.  Blow,  4  Call  224. 
Must  5Ute  Qualifying  Bxceptlons.— And,  if,  in  an 
action  on  an  insurance  policy  the  declaration  fails 
to  state  all  the  exceptions  contained  in  the  policy 
^hich  materially  qualify  the  defendant's  liability; 
or  exempt  it  from  all  responsibility,  absolutely,  in 
certain  instances,  the  variance  is  fatal.  Simmons 
V.  Ins.  Co.,  8  W.  Va.  474.  See  Newell  v.  May  berry,  8 
L.eigh  250. 

So  that,  if  the  declaration  alleges  the  insurance 
money  was  to  be  paid  to  the  plaintiff  in  sixty  days 
after  notice  and  proof  of  the  same,  while  the  policy 
produced  states  the  "amount  of  loss  or  damage  to 
be  estimated  according  to  actual  cash  value  of  the 
property  at  the  time  of  loss,  and  to  be  paid  in  sixty 
days  after  due  notice  and  proof  of  the  same,  by  the 
assured  and  received  at  this  office."  the  variance  is 
material.  Simmons  v.  Ins.  Co.,  8  W.  Va.  474.  See 
Newell  V.  Mayberry.  8  Leigh  260:  James  v.  Adams, 
16  W.  Va.  246. 


Where  UaMltty  Shifted.— And,  in  an  action  on  an 
insurance  policy,  if  the  declaration  avers  thai  the 
contract  sued  on  was  made  by  the  defendant  cor- 
poration, and  the  proof  shows  that  the  contract  was 
in  fact  made  by  another  corporation  whose  liabilltr 
had  become  that  of  the  defendant,  there  is  a  vari- 
ance between  the  allegation  and  the  proof,  and  the 
latter  should  be  rejected.  Knights  of  Pythias  v. 
Weller,  98  Va.  606.  25  S.  E.  Rep.  891. 

When  Contract  Limited.— Declaration  in  assumpsit 
on  a  written  agreement,  takes  no  notice  of  a  note 
subjoined  to  the  agreement,  limiting  itscooUnn- 
ance  to  a  day  certain;  the  agreement  offered  in 
evidence  on  the  general  issue,  has  such  note  sub- 
joined thereto:  This  was  held  to  be  a  fatal  variance 
between  the  agreement  laid  in  the  declaration  and 
the  agreement  offered  in  evidence:  and  the  agree- 
ment is  not  admissible  evidence,  unless  it  appear 
that  the  note  was  subjoined,  without  the  plaintUf's 
knowledge  or  consent,  and  so  was  no  part  of  the 
agreement  Newell  v.  Mayberry.  8  Leigh  2Sa  See 
Simmons  v.  lus.  Co.,  8  W.  Va.  474:  Davisson  v.Fbrd. 
28  W.  Va.  e27;  James  v.  Adams,  10  W.  Va.  245. 

Where  Bill  of  Particulars  Piled.— if,  in  assumpsit, 
bill  of  particulars  be  filed,  and  there  is  no  coont  In 
the  declaration  based  upon  the  claim  specified  in 
such  bill,  the  items  contained  in  it  cannot  be 
proven,  and  no  recovery  can  be  had  therefor.  Ri- 
ley V.  Jarvis,  48  W.  Va.  48.  26  S.  E.  Rep.  808. 

Evidence  of  5peclal  Agreement,  When  Counts  Oeo- 
•ral.— In  an  action  of  general  indebitatus  assumpdt, 
for  services  rendered  as  an  overseer,  orofouantmn 
meruit  for  like  services,  evidence  that  defendant 
employed  him  as  overseer  and  was  to  pay  him  a 
certain  quantity  of  tobacco  was  improper.  Brooks 
V.  Scott,  2  Munf.  844,  distlnguUhlng  McmUiamsv. 
Willis,  1  Wash.  199. 

When  no  Count  for  Cause  of  Action  Shown  by 
Proof.— The  allegata  and  probata  must  correspond: 
and  so,  where  there  is  no  count  in  the  declaration 
on  the  cause  of  action  shown  by  the  evidence,  it  Is 
a  variance,  and  there  can  be  no  recovery.  Riley  v. 
Jarvis,  48  W.  Va.  48,  26  S.  £.  Rep.  860.  See  Dresser 
V.  Trans.  Co.,  8  W.  Va.  658. 
b.  In  Actions  on  Oral  AffreemstUs, 
Sustained  by  Agreement  In  Writing.— Assumpsit 
on  an  oral  contract  may  be  sustained  by  an  agree- 
ment in  writing  to  the  same  effect,  but  an  action  of 
debt  on  a  promissory  note  cannot  be  sustained  by 
evidence  of  an  oral  acknowledgment  of  debt,  or  by 
any  express  promise  by  words  to  pay  the  sum  de- 
manded in  the  declaration.  Butcher  v.  Hixton,  4 
Leigh  529.  And  see  Mc Williams  v.  Willis,  1  Wasb. 
199. 

Contract  Stated  In  Special  Count.— In  an  action  on 
a  special,  verbal  contract,  where  the  contract  is 
stated  in  a  special  count  in  the  declaration,  and  at 
the  trial  the  plaintiff  clearly  proves,  by  a  witness  or 
witnesses,  a  contract  which  is  materially  variant 
from  that  described  in  the  declaration. i  it  is  com- 
petent for  the  court  on  motion  of  the  defendant  to 
exclude  such  evidence  from  the  consideration  of 
the  jury,  because  of  such  variance,  when  consid- 
ering the  evidence  in  the  most  favorable  light  for 
the  plaintiff,  and  no  question  of  credibility  is  in- 
volved, the  variance  is  manifest.  James  v.  Adams, 
8  W.  Va.  668.  See  Dresser  v.  Trans.  Co.,  8  W.  Va. 
658. 
e.  In  Actions  on  Implied  Agreements. 
Proof  Confined  to  Negligence  Charged.— Whatever 
latitude  may  be  allowed  in  charging  negligence,  a 
plaintiff  will  not  be  heard  to  charge  one  ground  of 
negligence  In  his  declaration  and  recover  on 
another.  Rich.  R.  &  E.  Co.  v.  West,  100  Va.  184.  40  S. 
E.  Rep.  648.    See  Eckles  v.  N.  &  W,  R,  R.  Co..  96  Va. 
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71.  SSS.  E.  Bep.  545;  Bash  ▼.  CampbeU,  tSGratt  481: 
B.  &  O.  R.  R.  Co.  ▼.  Whittlnirton.  80  Gratt.  810. 

So  lb  at,  an  averment  in  a  count  of  a  declaration 
that  plalntiif  "was  thrown*'  from  a  car  is  not  sap- 
ported  by  proof  that  she  jumped  from  it  R.  R.  & 
E.  Co.  ▼.  Bowles.  9S  Va.  745.  24  S.  £.  Rep.  888. 

And  wben  a  declaration,  based  on  nerlirence. 
states  a  particular  act  as  tbe  cause  of  the  damaire. 
DO  evidence  of  other  acts  canslnr  it  can  be  fflven. 
Snyder  v.  Wbeellnff  Electrical  Co..  48  W.  Va.  Ml.  28 
S.  E.  Rep.  788. 

ActkM  mgrnlkn^t  Cobuboh  Carriers,  or  Bailees.— Where 
a  declaration  in  assumpsit  charires  common  car- 
riers or  bailees  for  hire,  for  loss  or  damages  gen- 
erally, and  an  agreement  is  proved,  showing  that 
the  transportation  was  at  the  plaintiff's  risk,  which 
imposed  a  different  liability  from  that  chargred,  a 
verdict  rendered  against  the  carriers  shoald  be  set 
aside  because  of  the  variance.  B.  A  O.  R.  R.  Co.  v. 
Rathbone.  1  W.  Va.  107. 

After  iasoe  JeliMd,  and  Bvidence  la  Chief.— In  an 
action  at  law,  where  defendant  appears  and  pleads 
the  general  issue,  and  the  plaintiff  Introduces  all 
his  evidence  in  chief  and  rests.  If  it  clearly  appear 
to  the  court  that  the  evidence  introduced  fails  to 
support  the  issue  on  the  part  of  the  plaintiff,  it 
&bould  be  excluded  from  the  Jury.  Bresser  v. 
Trans.  Co..  8  W.  Va.  668.  See  also,  James  v.  Mitch- 
ell. 8  W.  Va.  568. 

Tort,  Pounded  on  Contract— When  an  action  of 
tort  is  founded  on  a  contract,  a  variance  from  the 
contract  alleged  will  be  as  fatal  as  in  an  action  on 
the  contract  itself.  Ollnger  v.  McChesney,  7  Leigh 
€80. 

CharactM-  In  Wblcli  Plaintiffs  Sne.— If,  in  a  suit  on 
an  administration  bond,  the  declaration  does  not 
show  that  the  plaintiffs  sue  as  Justices  of  the  court, 
it  is  a  fatal  variance  and  such  administration  bond 
cannot  be  given  in  evidence.  Cabell  v.  Hardwlck, 
ICall  845.  See  Peter  y.  Cocke,  1  Wash.  857;  Moore 
▼.  Fenwick.  Gilm.  214;  Richardson  v.  Prince 
George,  etc,  II  OratL  100. 

d.  Motion  to  JH»mU»  Appeal, 

Case  Agreed.— Where  on  motion  to  dismiss  an  ap- 
peal, parties  agree  ,the  case  by  detailing  the  evi- 
dence, and  admit  the  facts  stated  therein,  the 
evidence  detailed  being  in  some  respects  variant, 
the  court  can  give  no  Judgment.  Jackson  v.  Hen- 
derson. 8  Leigh  100. 

2.  IXM ATBBIAL  VABIANCBS. 

a.  /a  Actions  on  Written  Aoreemente. 

Declaring  against  One  of  Several  Obligors.— Though 

plaintiff  declare  against  one  of  several  obligors, 
without  stating  they  were  severally  bound,  yet  if 
tbe  bond  appear  to  be  Joint  and  several,  the  vari- 
ance is  immaterial.    Meredith  v.  Duval,  1  Munf.  76. 

Setttng  Oat  the  ObHgors.  -And  it  was  held  to  be  no 
variance,  where  the  declaration  alleged,  in  suit  on  a 
bond,  that  the  "obligors  bound  themselves  to  in- 
demnify." and  the  bond  showed  they  bound  them- 
selves, their  heirs,  executors  and  adminlMtraiors. 
jointly  and  severally.  Dickinson  v.  Smith,  5  Gratt. 
13S. 

dettlag  Oat  Date  of  Award  5aed  on.— Variance  be- 
tween the  date  of  the  bond  declared  on  and  that 
recited  in  the  award  is  not  fatal,  if  they  agree  in 
every  other  particular  Ross  v.  Overton,  8  Call  809, 
distinguishing  Turner  v.  Moffett.  2  Wash.  70. 

Mljooaier  in  Notice.— And,  in  an  action  instituted 
on  a  bond  by  notice,  which  notice  describes  one  of 
the  snretles  on  the  bond  as  James  Sims,  the  evi- 
dence showing  the  name  to  be  subscribed  to  the 
bond  as  Jas.  Sim.  the  variance  is  immaterial.  Beas- 
iey  Y.  Robinson,  24  Gratt.  828. 

Oalttlag  Obllfor^s  Residence.— It  is  not  a  material 
variance  to  omit  from  the  declaration  the  name  of 


the  county  where  obligor  resides,  though  it  was 
contained  in  the  bond  sued  on.  Evans  v.  Smith,  1 
Wash.  72.  • 

Omitting  Party  to  Be  Benefited.- And,  where  the 
declaration  recites  that  the  bond  sued  on  was  given 
to*'W.  P.,"  and  the  one  offered  in  evidence  is  to 
"W.  P.,  of  the  county  of  S.,  on  account  of  P.  &  G., 
of  Glasgow,"  It  was  held,  that  the  omission  to  state 
in  the  declaration  the  county,  or  for  whose  use  the 
debt  was  contracted,  was  not  a  material  variance. 
Peter  v.  Cocke.  1  Wash.  »%  Compare  Cabell  y. 
Hardwlck,  1  Call  846:  Moore  v.  Fenwick,  Gilm. 
214. 

And  so  the  party  with  whom  a  contract  is  made 
may  malnuin  an  action  at  law  thereon  in  his  own 
name,  and,  if  the  recovery  be  for  the  benefit  of  an- 
other, that  fact  may  be  set  oat  in  the  declaration; 
or  endorsed  on  the  writ  or  the  declaration,  but  the 
statement  or  endorsement  is  unnecessary,  and  is 
no  part  of  the  record,  and  the  fact  that  the  contract 
sued  on  is  set  forth  in  the  declaration  and  does  not 
disclose  the  beneficial  interest  of  the  party 
for  whose  benefit  the  action  is  brought  does  not 
show  a  variance  between  the  declaration  and  the 
contract  and  is  no  grounds  for  demurrer.  Con- 
sumer's Ice  Co.  V.  Jennings,  100  Va.  721.  42  S.  E.  Rep. 
879.  See  Peter  v.  Cocke,  1  Wash.  267.  Compare 
Gordon  v.  Brown,  8  Hen.  A  M.  319. 

Not  Affecting  Rights. -Though  there  may  be  va^ 
riances  between  the  declaration  and  the  bond  sued 
on.  yet  if  there,  be  enough  in  the  declaration  to  en- 
able the  court  to  proceed  to  Judgment  according  to 
law  and  the  very  right  of  the  case  such  variances 
will  not  be  considered.  Duval  v.  Malone.  14  Gratt. 
84. 

Failure  to  Set  Out  BadoraooMnt.— And  so.  where  the 
declaration,  in  declariug  on  a  bond,  did  not  men- 
tion an  endorsement  thereon,  the  court  held  the 
endorsement  not  a  part  of  tbe  bond  sued  on.  and 
that  the  variance  was  immaterial.  Carter  v.  No- 
land.  80  Va.  571.  10  S.  E.  Rep.  806. 

DcscrlMnff  Party  ander  an  Alias.— Ag^ain.  if  bond  is 
payable  to  "Jas.  Whitlow,  Jr.,"  and  the  declaration 
describe  it  as  payable  to  plaintiff  after  naming  him 
as  "Jas.  Whitlow,  Jr.,  alias  Jas.  WhiUock,"  it  is  not 
such  variance  as  to  prevent  its  reception  as  evi- 
dence to  support  the  declaration,  on  the  plea  of 
payment.*  Whitlock  v.  Ramsey,  3  Munf.  510. 

Btiect  of  Adding  "Jr. "-And.  the  addition  to  a 
name  of  "Jr,"  is  no  part  of  it;  so.  when  a  Judgment 
is  against  "B.,  Jr.."  and  in  a  salt  against  a  sheriff 
for  failure  to  make  the  money,  the  Jadpment  is  de- 
scribed as  against  "B.."  this  is  no  variance.  G'Ban- 
non  V.  Saunders.  24  Gratt  188. 

Conflict  between  Declaration  and  Record.— [f  the 
declaration  states  that  the  county  court  appointed 
three  commissioners,  naming  them,  to  let  out  the 
building  of  a  Jail:  and  the  order  of  the  court,  of- 
fered in  evidence,  shows  only  two  of  them  are 
named,  this  is  not  a  material  variance,  and  the  or- 
der will  be  admitted  in  evidence.  Carroll  Co.  v. 
Collier,  22  Gratt  808. 

Time  of  endorsement  and  Delivery.- Declaration 
on  negotiable  nqte  states  the  indorsement  2nd  de- 
livery as  at  the  time  of  the  making,  and  the  proof 
shows  the  delivery  was  after  the  note  fell  due. 
This  is  no  variance.  Davis  v.  Miller,  14  Gratt  19. 
See  Damarin  v.  Young,  27  W.  Va.  486:  Bennett  v. 
Giles,  6  Leigh  817. 

Demand  for  Less  than  Right  of  Recovery.— If  the 
demand  in  the  declaration  in  an  action  of  debt  be 
for  less  than  the  right  of  recovery  shown  by  the 
notes  described  in  it  it  would  be  disregarded  on 
demurrer,  as  the  variance  does  not  aggrieve  the 
defendant  but  is  to  his  benefit;  and,  also,  in  the 
absence  of  a  demurrer,  it  is  cured  after  Judgment 
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Lontf  V.  Campbell,  37  W.  Va.  865.  \7 
See  Dabaeys  v.  Knapp,  2  Qratt.  854. 

DMcrlMnff  Note  ••  Several,— And.  If  a  declaration 
describe  a  note  of  several  parties  as  several,  while 
the  note  Is  Joint  and  several,  and  no  objectton  is 
made  on  account  of  the  variance  before  Judgment, 
thouffh  it  be  rendered  on  such  demurrer  to  evi- 
dence, it  is  unavailing  to  reverse  the  judgment. 
Lonff  V.  Campbell,  87  W.  Va.  665.  17  S.  E.  Rep.  197. 

Setting  Out  Middle  Nsme.— A  middle  name  is  gen- 
erally no  part  of  the  name  of  a  person,  and.  if  there 
be  a  variance  as  to  the  middle  name  of  the  payee 
of  a  note,  between  the  description  of  the  note  in  the 
declaration  and  the  note  Itself,  and  such  variance 
would  even  be  deemed  material,  and  it  is  not  taken 
advantage  of  In  some  way  before  judgment,  it  will 
not  be  arround  for  reversal  of  the  Judgment.  Lione 
V.  Campbell,  37  W.  Va.  685,  17  S.  E.  Rep.  197.  See 
Dabneys  v.  Knapp,  2  Gratt.  856. 

Allefflng  CoosMeratloD, None Bxlsttnar.— And  a  dec- 
laration on  a  promise  to  pay  the  debt  of  another 
alleg^es  a  particular  consideration,  but  the  written 
promise  of  the  defendant,  adduced  in  evidence, 
mentions  no  consideration.  It  was  held  there  was 
no  variance.    Colffin  v.  Henley.  8  Leiarh  94. 

Contract  Hade  Throuflrh  Agent.  —In  an  action  on  au 
open  account  it  is  no  variance  between  the  alle- 
gation and  the  proof  where  the  declaration  avers 
a  contract  with  the  defendant  and  the  proof 
shows  the  contract  was  made  through  an  agent  who 
disclosed  the  defendant  as  his  principal.  R.  U.  P. 
Ry.  Co..  V.  N  Y.  &  S.  B.  Ry.  Co..  95  Va.  888,  28  S.  E. 
Rep.  573. 

Wrongfully  Laying  Breach— Cured  by  Verdict.— On 
bond  with  conditions  that  "defendant  would  collect 
certain  debts  due  obligee,  pay  the  amount  so  col- 
lected return  an  account  of  collections,  surrender 
all  bonds  not  fully  paid,  when  required."  etc.,  "bring 
suit  on."  (the  obligor  agreeing  to  perform  the  duty 
of  collector),  and,  in  all  things  relative  to  the  busi- 
ness, act  for  the  benefit  of  the  obligee,"  the  decla- 
ration lays  the  breach  on  "defendant's  negligence  to 
bring  suit  for  the  recovery  of  the  debts,  etc."  The 
variance  is  not  material,  especially  after  verdict 
Hawkins  v.  Berkley,  1  Wash.  204. 

6.  In  Action  on  Parol  Aareetnents.—'DeclSLra.tion  on 
parol  agreement  by  defendant  to  rent  plaintiff  a 
piece  of  ground  for  use  of  a  Jockey  club.  The  plain- 
tiff gave  in  evidence  a  written  unsealed  agreement 
corresponding  with  that  sUted  in  the  declaration, 
except  that  in  the  former  the  defendant  is  styled 
"Treasurer  of  the  Jockey  Club."  The  variance  was 
not  material.  M'VVllUams  v.  Willis.  I  Wash.  199.  See 
Butcher  v.  Hixton,  4  I^eigh  519.  And  see  Brooks  v. 
Scott,  2  Munf.  344,  where  McWilliams  v.  Willis  is 
distinguished. 

c.  In  Actions  on  Implied  Aoreements. 

Conflicting  with  Record.— Slight  variances  between 
the  declaration  and  the  record  set  out  therein, 
which  would  not  prevent  the  record  from  being  a 
bar  to  another  action  for  the  same  cause  are  Imma- 
terial.   Forbes  v.  Hagman.  75  Va.  193. 

And.  so.  in  an  action  for  false  imprisonment,  the 
declaration  alleges  "arrest  by  virtue  of  a  process 
issued  by  W.  H.  C  a  Justice."  and  lays  the  debt  at 
$40^.85.  whereas,  the  arrest  was  made  on  a  capias 
is.sued  by  a  clerk  of  the  court,  and  the  record  (in 
evidence)  shows  the  debt  to  be  $412.77.  The  vari- 
ances are  Immaterial.  Forbes  v.  Hagman.  75  Va. 
193. 

And,  again,  in  an  action  against  a  sheriff  for  per- 
mitting the  escape  of  a  slave  the  declaration  charges 
the  slave's  name  as  "Bill."  but  the  warrant  of  com- 
mitment by  virtue  of  which  the  sheriff  had  posses- 
sion of  the  slave,  described  him  as  "William  I^ee." 
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The  variance  was  ImmateriaL  Burley  v.  GrifflUi. 
8  Leigh  442. 

d.  Avoiding  Effect  of  Variance. 

Plewling  under  Scllldt— In  Taylor  v.  Bank  of  Al- 
exandria, 5  Lielgh  471.  it  was  held,  where  the  plead- 
ing alleged  a  statute  to  have  been  passed  by 
congress  in  1811.  but  the  statute,  in  evidence  bore 
the  date,  1810.  the  variance  was  immaterial,  as  it 
was  pleaded  under  a  scilicit. 

And,  in  action  for  malicious  prosecution,  it  is  not 
material  for  plaintiff  to  prove  the  exact  day  of  bis 
acquittal  laid  in  the  declaration,  so  that  It  appears 
to  be  before  the  suit  was  brought:  therefore,  a  ra- 
riance  between  the  day  laid  and  that  stated  in  the 
record  produced  to  prove  the  acquittal  is  immate- 
rial: the  day  not  being  laid  as  part  of  the  descrip- 
tion of  such  record,  and  being  laid  under  a  scilicit 
Mowry  v.  Miller.  3  Leigh  661.  See  Arthur  v.  Cren- 
shaw, 4  Leigh  899:  Taylor  v.  Bank.  5  Leigh  47& 

«.  Objection. 

(I)  When  n«de.— Where,  in  an  action  on  negoUa- 
ble  note,  the  declaration  alleges  the  note  was  en- 
dorsed and  delivered  at  the  time  of  makinir.  and 
the  evidence  shows  it  was  delivered  after  it  fell 
due,  if  there  was  a  variance,  it  should  have  been 
taken  advantage  of  by  motion  to  exclude  the  eri- 
dence.  Davis  v.  Miller,  14  Gratt.  19:  Damarin  t- 
Young,  27  W.  Va.  488. 

And.  in  air  action  of  covenant,  defendant  ukes 
oyer  of  the  covenant,  and.  afterwards  pleads  cov- 
enants performed,  he,  by  oyer,  has  made  the  cove- 
nant itself  apart  of  the  record,  and  cannot,  at  trial 
of  the  issue,  object  to  the  covenant  as  evidence,  be- 
cause of  variance  between  it  and  the  covenant  set 
forth  in  the  declaration.  Armstrong  v.  Armstrongs. 
1  Leigh  491.  See  Meredith  v.  Duval.  1  Munf.  76: 
Thompson  v.  Boggs,  8  W.  Va.  70. 

So,  too,  if,  in  action  of  debt  on  a  bond,  defendant 
crave  oyer,  and  then  plead  "conditions  performed." 
he  cannot  take  advantage  of  a  variance  between 
the  declaration  and  the  bond.  Meredith  v.  Davai.  1 
Munf.  70.  See  Armstrong  v.  Armstrongs.  1  Leigh 
491. 

And,  in  debt  on  a  bond  payable  at  a  future  day,  if 
the  declaration  describes  the  penalty  as  payable  oo 
that  day,  and  defendant  pleads  payment,  he  cannot 
object  to  the  variance  at  the  trial  of  the  caase. 
Browne  v.  Ross,  4  Call  221. 

In  Calvert  v.  Bowdoin,  4  Call  217.  it  was  held,  that 
if  the  evidence  differ  from  the  allegations  of  Uie 
declaration  Judgment  of  non-suit  will  be  given  by 
the  appellate  court,  and  the  cause  will  not  be  sent 
back  to  the  court  below  with  direction  to  call  tbe 
plaintiff,  or  instruct  the  Jury  that  the  evidence  does 
not  support  the  declaration. 

(a)  HowMnde. 

Objection  to  Evidence.— A  variance  between  plead- 
ings and  proofs  should  be  taken  advantage  of  in 
the  trial  court  by  objection  to  evidence  when  It  is 
offered,  or  by  motion  to  exclude  it  after  It  has  been 
received,  and  proper  bills  of  exception  taken  to  ad- 
verse ruling.  The  objection  cannot  be  made  for 
the  first  time  in  the  appellate  court  BertbaZinc 
Co.  V.  Martin.  93  Va.  801.  22  S.  E.  Rep.  809:  Rich.  R.  & 
E.  Co.  V.  West.  100  Va.  184,  40  S.  E.  Rep.  04S. 

Craving  Oyer.— To  take  advantage,  by  demnrrer, 
of  a  variance  between  the  declaration  and  the  bond 
dtclaredon,  the  defendant  must  crave  oyer  of  the 
bond.  Sterrett  v.  Teaford.  4  Gratt.  84.  See  Dnval  t. 
Malone,  14  Gratt.  24:  Craghill  v.  Page.  2  Hen.  4  M. 
456;  Armstrong  V.  Armstrongs,  1  Leigh  491:  Jarreti 
V.  Jarrett,  7  Leigh  98:  Thompson  v.  Boggs,  8  W.  Va, 
70. 

And  in  an  action  of  covenant,  if  there  be  nopro- 
fert  of  the  deed  and  the  defendant  takesoyer.be 
may,  notwithstanding,  take  advantage  of  a  varl- 
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uce  by  demarrer.  Macon  v.  Crump,  1  Call  581.  See 
Bennett  y.  Giles,  6  Lelirb  816. 

Bnt  if.  In  action  of  covenant  on  a  deed  executed 
byfoar  persons,  tbe  defendant  pleads  covenants 
performed  wltbout  asking  oyer  of  tbe  deed,  and  tbe 
deed  set  fortb  appear  to  bave  been  executed  by 
only  tbree  of  tbe  persons,  tbe  court  will  not  notice 
the  variance.    Watson  v.  Alexander.  1  Wasb.  840. 

/.  Amendments  in  Civil  MatUrs. 

(I)  Qeoeral  Rale.— In  case  of  variance  between 
allefiration  and  evidence,  appearing  on  trial  of  an 
action  at  law.  sucb  amendmenU of  pleadings  sboiild 
be  allowed  as  tend  to  promote  tbe  fair  trial  of  tbe 
matter  in  controversy  on  wbicb  tbe  action  was 
originally  really  based,  provided  sucb  amendments 
du  not  introduce  a  new  substantive  cause  of  action 
different  from  tbat  declared  upon,  and  different 
from  tbat  wblcb  tbe  party  intended  to  de- 
clare upon  wben  be  brougbt  bis  suit  Kubn  v. 
Brownfleld.  34  W.  Va.  2i>2,  12  S.  £.  Rep.  6i9.  See  also. 
Carter  v.  Grant,  82  Gratt.  777. 

(a)  in  Particular  Cases. 

On  Terms.— Tbe  plaintiff  may,  du^ng  the  trial, 
and  before  verdict,  in  tbe  discretion  of  tbe  court, 
be  permitted  to  amend  bis  declaration,  in  order  to 
avoid  a  material  variance  between  its  allegations 
and  tbe  proof:  but,  upon  condition,  if  tbe  defend- 
ant 8o  reqaest,  tbat  tbe  jury  be  discharged  and  cane 
contlnned.  witb  leave  to  defendant  to  amend  his 
pleas,  or  plead  anew  to  tbe  declaration  so  amended. 
Travis  v.  Peabody  Ins.  Co.,  28  W.  Va.  598.  See  Tabb 
T.  Gregory,  4  Call  825. 

lo  Action  for  Slander.— And  if.  in  an  action  for 
Blander,  tbe  declaration  alleges  tbe  slanderous 
words  were  uttered  in  tbe  presence  of  three  named 
persons,  but  tbe  proof  showed  only  two  were  pres- 
ent. The  variance  was  immaterial  and  tbe  dec- 
laration amendable.  (Distinguishing  HauRbrough 
V.  Stinnett,  25  Gratt.  495.)  Harman  ▼.  Cundiff,  82 
Va.  245.  See  Alexandria  ft  F.  R.  R.  Co.  v.  Herndon, 
S7  Va.  198.  12  S.  E.  Rep.  289. 

In  Action  for  Damfges.-On  trial,  incase  of  vari- 
ance between  tbe  declaration  and  evidence,  tbe 
conrt  may,  under  §8884  of  the  Code,  allow  the 
former  to  be  amended  by  striking  out  immaterial 
words.  Alexandria  &  F.  R.  R.  Co.  v.  Herndon,  87 
Va.  188. 12  S.  E.  Rep.  289;  Harman  v.  Cundiff,  82  Va. 
241. 

And  in  Bertha  Zinc  Co.  v.  Martin,  98  Va.  801.  22  S. 
E.  Rep.  8(9.  it  was  held,  that,  after  a  trial  has  been 
commenced,  if  it  appear  there  is  variance  between 
the  evidence  and  tbe  allegations  in  the  pleadings, 
under  $3884  of  tbe  Code,  the  pleadings  could  be 
amended.    See  Forbes  v.  Hagman,  75  Va.  194. 

In  Action  on  Judgment.— In  an  action  on  a  judg- 
ment the  amount  alleged  in  the  declaration  and 
tbe  amount  of  the  judgment  varied:  but  the  court 
properly  allowed  tbe  declaration  to  be  amended. 
Anderson  v.  Dudley.  6  Call  .529. 

In  Action  on  lojurance  Policy.— In  an  action  on  an 
insurance  policy,  if  tbe  declaration  omit  one  of  the 
conditions  endorsed  upon  it,  and  there  is  objection 
for  tbe  variance  wben  it  is  offered  in  evidence,  the 
coort  may  allow  tbe  plaintiff  to  amend  by  inserting 
tbe  omitted  condition.  N.  Y.  Life  Ins.  Co.  v.  Hen- 
dren.  24  Gratt.  686. 

Q.  In  Criminal  Matters. 

(i)  Jlnterlnl  Variances,  between  Indictment  and 
Proof. 

Por  Perjury.— An  indictment  for  perjury  sets  out 
that  "a  warrant  for  debt  due  by  account  for  rent" 
was  sued  out  by  defendant,  but  the  warrant,  given 
in  evidence,  shows  tbe  claim  was  not  for  rent  This 
was  a  material  variance,  and  the  warrant  improper 
evidence.    Com.  v.  Hickman,  2  Va.  Cas.  323. 

For  Forgery.— And  on  an  Indictment  charging  ac- 


cused with  forging  the  name  of  "Bowling"  Starke, 
tbe  proof  showed  tbe  proper  name  to  be  "Boiling" 
Starke,  and  this  was  held  to  be  a  material  variance. 
Com.  V.  Kearnes.  I  Va.  Cas.  112. 

For  Selling  Liquor  to  Minors.— On  an  indictment 
under  the  statute  for  selling  liquor  to  minors  with- 
out tbe  con.sent  of  their  parents  or  guardian,  tbe 
Indictment  Is  for  selling  to  minors  whose  names 
are  unknown  to  the  grand  jury.  If  it  appears  from 
tbe  evidence  that  in  fact  the  name  of  the  minor,  to 
whom  the  liquor  was  sold,  was  known  to  the  grand 
jury,  the  evidence  does  not  sustain  the  Indictment. 
Morgenstern  v.  Com..  27 Gratt.  1018.  Distinguishing 
Hnlstead  v.  Com..  5  Leigh  724. 

Qamlng.— And  on  indictment  for  gaming  at  tbe 
booth  of  S-,  tbe  defendant  was  Improperly  con- 
victed where  tbe  proof  showed  the  gaming  was 
done  at  the  booth  of  C  S.  having  no  right.  Inter- 
est or  agency  in  the  booth.  Com.  v.  Butts.  2  Va. 
Cas.  18.  See  Pomeroy  v.  Com.;  2  Va.  Cas.  345.  where 
the  above  case  is  distinguished. 

So.  in  Windsor  v.  Com..  4  Leigh  C80.  it  was  bfeld, 
that,  where  the  Indictment  alleged  that  the  defend- 
ant played  at  "cards,  at  the  game  of  all  fours,  loo 
and  whist,"  tbe  games  alleged  to  have  been  played 
became  es.sentlal  Ingredients  In  the  offence  Itself, 
and  should  bave  been  proved  as  alleged. 

For  Beating  SUvo.-If  B  is  charged  with  beating 
tbe  slave  of  F.  no  conviction  can  be  had  If  it  is 
shown  tbat  B,  at  the  time,  bad  the  ownership  of  the 
slave.  Com.  v.  Booth.  2  Va.  Cas.  39^.  See  Com.  v. 
Williams.  1  Va.  Cas.  14. 

Cutting  Timber— And  proof  of  cutting  one  black 
oak  tree  will  not  sustain  an  indictment  for  cutting 
ten  white  oak  trees.    Com.  v.  Butcher.  4  Gratt.  544. 

Charging  as  Principal,  Convicting  as  Accessory.— 
Nor  can  an  Indictment  charging  accused  as  princi- 
pal to  a  felony  be  sustained  by  proof  that  he  was 
accessory  before  the  fact  Thornton  v.  Com..  24 
Gratt.  857:  State  v.  Roberts.  50  W.  Va.  422.  40  S.  E. 
Rep.  484. 

For  Taking  and  Carrying  Away.- And.  where  Indict- 
ment charges  the  taking  and  carrying  away  of 
property  it  cannot  be  sustained  by  proof  tbat  It  was 
obtained  by  false  pretenses,  without  force  or 
threats,  and  with  the  owner's  consent.  State  v.  Por- 
ter. 25  W.  Va.  (W.5. 

(a)  Immaterial  Varinnces,  between  Indictment  and 
Proof. 

For  Forgery-An  indictment  charges  the  forgery 
of  a  negotiable  note,  and  sets  out  the  note  In  h(rc 
verba,  omitting  the  endorsements  on  the  back  of 
It.  At  trial,  when  note  was  offered  In  evidence 
It  was  objected  to  for  variance.  It  was  held  that  It 
was  not  necessary  to  set  out  In  the  indictment 
the  endorsement  on  the  note,  or  any  other  writ- 
ing thereon  which  constituted  no  part  of  the  note 
Itself,  and  not  entering  Into  the  essential  descrip- 
tion of  the  paper.  Perkins  v.  Com..  7  Gratt.  650. 
See  also.  Burress  v.  Com.,  27  Gratt.  937;  State  v. 
Poindexter.  23  W.  Va.  811. 

And  where  the  Indictment  for  forging  an  endorse- 
ment charcred  tbe  name  of  the  accused  as  *'J.  F.  0. 
Duffleld."  whereas,  the  forged  Instrument,  produced 
In  evidence  showed  the  name  to  be  "J.  F.  C.  Dufleld." 
The  variance  was  held  Immaterial.  State  v.  Duf- 
fleld. 49  W.  Va.  274.  38  S.  E.  Rep.  577. 

So.  too.  It  was  held  to  be  no  variance  In  Huffman 
V.  Com.,  6  Rand.  693.  where  the  Indictment  charged 
accused  with  having  forged  the  paper  as  of  date 
1827.  setting  out  Us  tenor,  and  the  proof  was.  It  bore 
date  1828.  when  passed,  at  which  time  accused 
changed  the  date  to  1827. 

And  It  was  held,  where  an  Indictment  for  utter- 
ing a  forged  receipt  described  It  as  dated  "this  24th 
Dec.  1869,  while    the    one    produced    as    evidence 
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recited  tbe  date  as  "this  34tli  of  Dec.  IMO."  there 
was  no  material  variance.  State  v.  Henderson,  29 
W.  Va.  147, 1  S.  E.  Rep.  22&.  See  Burress  v.  Com.. 
27  Gratt,  944:  Perkins  v.  Com.,  7  GratL  654;  State 
V.  Poindexter.  23  W.  Va.  811. 

Por  Sale  of  Ardent  Spirits.— Where  an  indlctmen 
charsred  the  sale  of  ardent  spirits  without  license 
"to  persons  to  the  j  arors  unkoown."  proof  that  such 
persons  were  known  to  the  jury  when  It  found  the 
indictment  does  not  constitute  a  material  variance. 
Hulstead  v.  Com.,  5Lel(rh  725.  But  see  Morsenstern 
V.  Com.,  27  Gratt.  1023,  where  the  above  case  is  dis- 
tinrnished. 

So,  too.  on  an  indictment  for  retatlinff  ardent 
spiriu,  .specifying  the  precise  quantity  and  the 
kind,  to  be  drunk  where  sold,  without  license,  proof 
of  retailing  any  quantity  of  any  kind  to  be  drunk 
where  sold,  does  not  constitute  material  variance. 
Brock  V.  Com.,  6  Lieiffh  684. 

And  in  State  v.  Berkeley.  41  W  Va.  465,  28  S.  E.  Rep. 
006.  it  was  held,  that  there  was  no  variance  where 
a  prescription  is  described  in  the  indictment  statinsr 
that  the  liquor  was  absolutely  necessary  as  a  med- 
icine, when  the  prescription  stated  the  physician 
believed  it  to  be  necessary. 

Oamlng.— An  indictment  for  playing  at  cards  at  a 
public  place  may  be  sustained  by  proof  that  the 
party  bet  at  faro  at  the  time  and  place  stated  in  tbe 
indictment.    Gibboney  v.  Com.,  14  Gratt.  682. 

And,  in  indictment  against  a  tavern  keeper  for 
allowinff  look  to  be  played  in  bis  tavern  by  certain 
people,  named,  will  be  supported  by  evidence  of  his 
havinff  allowed  the  fame  played  therein,  thouffb 
by  other  persons  than  those  named  in  the  indict- 
ment.   Com.  V.  Price,  8  Leiarh  757. 

Advising  Slaves  to  Escape.— An  indictment  for  ad- 
vising the  slaves  of  E.  L.  to  escape  will  be  sustained 
by  proof  that  they  were  the  slaves  of  an  estate  of 
which  E.  L.  was  executrix.  Cole  v.  Com.,  5  Gratt 
090. 

For  Stealing.— And  an  indictment  charsred  accused 
with  stealing  the  sroods  of  R.  B.  The  proof  showed 
the  owner  of  the  foods  was  J.  R.  B.  The  variance 
was  immaterial  in  the  absence  of  evidence  that  the 
owner  of  the  foods  was  some  other  person  than  the 
one  named  in  the  indictment.  State  v.  Reece,  27 
W.  Va.  879. 

Por  Mardar.— An  indictment  for  murder  alleged 
the  wound  to  have  been  made  on  the  risrht  side  of 
defendant's  head,  while  the  proof  showed  it  on  the 
left  side.  This  was  held  to  be  no  variance.  Curtis 
V.  Com.,  87  Va.  589,  18  S.  E.  Rep.  78. 

And  where  the  indictment  allefires  the  injury  and 
death  to  have  occurred  on  certain  named  days,  and 
the  proof  showed  they  occurred  prior  to  tbe  dates 
alleged,  it  was  held  an  immaterial  variance.  Liv- 
InflTston  V.  Com.,  14  Gratt.  000.  See  Com.  v.  Ail- 
stock,  8  Gratt.  053. 

h.  Objection.— If  there  be  variance  between  the  in- 
formation and  indictment  for  a  misdemeanor  de- 
fendant may  take  advantage  of  it.  after  verdict  by 
showing  it  as  cause  against  the  filing- of  the  infor- 
mation or  by  motion  to  quash.  Com.  v.  Jones,  2 
Gratt  655. 

C.  IN  SUITS  IN  EQUITY. 

1.  GBNBBAii  Rule.— The  rule  in  equity  practice  is. 
that,  the  allearations  and  proofs  in  a  cause  must  cor- 
respond. Zane  v.  Zane,  0  Munf.  400:  Campbell  v. 
Bowles.  80  Gratt  055:  Pisr?  v.  Corder.  12  Lelfirb  79; 
Doonan  v.  Glynn,  20  W.  Va.  225;  McComas  v.  Eas- 
ley,  21  Gratt  28:  Lamb  v.  Cecil.  25  W.  Va.  288;  Floyd 
v.  Jones.  19  W.  Va.  800;  Baufher  v.  Elcbelbertrer,  11 
W.  Va.  217:  Wren  v.  Moncure,  95  Va.  375,  28  S.  E.  Rep. 
588. 

So  that  a  plaintiff  in  equity  cannot  obtain  relief 
by  alleffiuf  one  srronnd  or  state  of  facts  on  which 


he  claims  the  relief  in  his  bill,  and,  by  his  proofs, 
establlshiuff  a  different  ground  or  sute  of  facts 
entitling  him  to  relief.  The  alleoata  and  ibt  pro- 
bata must  correspond  In  all  material  respects.  Doo- 
nan V.  Glynn,  20  W.  Va.  225:  McComas  v.  Easley.21 
Gratt  28:  Baugher  v.  Eicbelbersrer,  11  W.  Va,ii7: 
Lamb  v.  Cecil,  25  W.  Va.  288;  Floyd  v.  Jones,  19  W. 
Va.  800. 

The  evidence  applying  to  a  matter  not  in  issae 
will  not  be  regarded,  and,  by  consequence,  a  party 
will  not  be  heard  to  allesre  one  thing  and  prove  an- 
other. Smith  V.  Nicholas,  8  Leigh  854.  See  Wren  t. 
Moncure.  95  Va.  875.  28  S.  E.  Rep.  588:  Hunter  v.  Jetu 
4  Rand.  109;  Brown  v.  Toell.  5  Rand.  544:  Welfley  r. 
Shen.  L.  L..  M.  A  M.  Co.,  83  Va.  771. 8  S.  E.  Rep.  »«. 

And.  in  Floyd  v.  Jones,  19  W.  Va.  805.  it  is  said,  that 
"although  the  complainant  makes  out  in  evidence  a 
good  case,  yet,  if  it  be  not  the  case  made  by  the  bill 
it  will  not  support  it  "A  party  cannot  be  allowed 
to  recover  upon  a  case  proved  essentially  differeot 
from  that  alleged  in  the  bill."  See  Anthony  v.  Left- 
wlcb,  3  Rand.  288;  Jackson  v.  Cutrlffht  5  Munf.  9ue^ 

To  enable  ai:ourt  of  equity  to  enforce  a  coniract 
for  the  sale  of  real  estate,  not  only  must  the  con- 
tract be  clear,  definite  and  unequivocal,  but  It  must 
be  proved  as  charged  in  the  bill.  Patrick  v.  Horton, 
8  W.  Va.  24.  See  Plffg  v.  Corder.  12  Leigh  09:  Bal- 
denberg  v.  Warden,  14  W.  Va.  400:  Anthony  v.  Left- 
wlch.  8  Rand.  288:  Westfall  v.  Cottrllls,  24  W.  Va. 
700:  Haskin  v.  Ag.  Fire  Ins.  Co.,  78  V a.  700:  Heal  t. 
City  of  Roanoke,  90  Va.  77.  17  S.  E.  Rep.  738;  Lang- 
ford  V.  Taylor.  99  Va.  577,  89  S.  E.  Rep.  228. 

And  in  a  suit  for  specific  execution  of  an  agree- 
ment the  agreement  alleged  in  the  bill  mast  be 
proved  by  the  evidence,  and  specific  execution  can 
only  be  decreed  of  same  agreement  so  alleged  and 
proved:  and  it  is  error  to  direct  specific  execniioa 
of  a  different  contract  Plgg  v.  Corder.  18  Leigh  ». 
See  Patrlck'V.  Horton,  8  W.  Va.  24:  Anthony  v.  Lcft- 
wich.  8  Rand.  240:  Baldenberg  v.  Warden.  14  W.  Va. 
400;  Edichal  Bullion  Co.  v.  Col.  Gold  Min.  Ca.  R7  Va. 
040,  13  S.  E.  Rep.  100:  Rockecharlle  v.  Rockecbarlle. 
2  Va.  Dec.  580;  McComas  v.  Easley.  21  Gratt  33. 

Nor  can  fraudulent  representations  or  conceal- 
ments not  relied  on  in  the  pleadings  be  setup  in 
evidence.  Wren  v.  Moncure.  95  Va.  874.  28  S.  E.  Rep. 
.588.  See  Thompson  v.  Jackson.  8  Rand.  504:  Jackson 
V.  Cutrlght  6  Munf.  814;  Welfiey  v.  Shen.  L  L.  M.  A 
M.  Co..  88  Va.  771,  8  S.  E.  Rep.  870. 

2.  RULE  Qualhtsd.— But  in  Zane  v.  Zane.  0  Mnnf. 
400.  it  is  said,  that  "although  the  rule  is.  that  the 
alUoata  and  probata  ought  to  correspond,  yet 
a  court  of  equity  should  always  incline  to  get 
over  form,  in  favor  of  substance,  where  the  case 
in  proof  is  clearly  such  as  would,  if  properly 
set  forth  in  the  bill,  entitle  the  plaintiff  to  a  decree: 
especially,  if  the  defendants  do  not  attempt  to  dis- 
prove tbe  agreement  alleged,  or  to  prove  one  dif- 
ferent but  say.  In  their  answer  that  they  are  will- 
ing to  yield  to  the  proof  of  any  agreement  that  the 
plaintiff  can  establish.  See  also.  Campbell  ▼. 
Bowles.  80  Gratt  056:  Baugher  v.  Eichelberger,  H 
W.  Va.  217. 

And,  though  it  is  true  that  the  case  suted 
in  a  bill  in  equity  must  be  sustained  by  tbe  evi- 
dence, the  rule  does  not  forbid  relief  where  the 
case  proved  does  not  materially  vary  from  the  case 
stated,  as,  where  two  deeds  are  charged  to  be  with- 
out consideration,  and  Intended  to  delay  and  bin- 
der plaintiff,  and  tbe  proof  is,  that  tbe  second 
being  a  deed  to  a  trustee,  for  the  separate  use  of 
the  debtor's  wife,  was  without  valuable  considera- 
tion.   Campbell  v.  Bowles,  80  Gratt  062. 

And,  in  suits  for  freedom,  a  variance  between  the 
evidence  and  tbe  cases  stated  by  the  plaintiff  wiU 
not  be  regarded,  but  the  decision  will  be  according 
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totbe  riffbts  of  the  parties  and  the  case  made  out 
by  the  erldence  at  the  trial.  Hudfflas  v.  Wrisrhu, 
1  Hen.  Jt  M.  1S4. 

a.  IHcT€e  Mu»t  Conform  to  Alleoationt.—The  de- 
cree most  conform  to  the  alleffattons  of  the  bill. 
And  where  bill  sets  out  trust  deed  which  stipulates 
ciiat  It  shall  be  enforceable  only  after  six  months 
subsequent  to  demand  made  on  default  of  payment, 
there  can  be  no  decree  to  enforce  trust  deed,  thousrh 
more  than  six  months  have  elapsed  after  default 
aod  Institution  of  suit  before  decree  was  entered. 
the  suit  not  beinff  considered  the  demand  Htipu- 
lated  for.  Potomac  Manf.  Ck>.  t.  Evans.  84  Va.  717. 
« S.  E.  Rep.  2.  See  Welfley  v.  Shen.  I.  L.,  M.  &  M.  Co., 
83  Va.  771.  3  S.  £.  Rep.  876. 

3.  A VBNDMXHT.—Al thousrh  the  allegations  and 
proof  do  not  correspond,  if  the  proofs  show  the 
plaintiff  has  a  cause  which  entitles  him  to  relief 
tbat  Is  of  a  similar  nature  to  that  alleged  in  his 
bill,  and  such  as  mlsrht  be  made  available  by 
amendment,  such  amendment  will  be  allowed  on 
the  hearinir.  Doonan  v.  Glynn,  26  W.  Va.  225:  Lamb 
T.  Cecil.  25  W.  Va.  288:  Zane  v.  Zane.  6  Munf.  416. 
lU.  BETWEBN  DECLARATION  AND  VBRDiCT. 

Where  the  declaration  describes  the  land  in  con* 
troversy  as  lying"  north  of  a  road,  and  the  verdict, 
as  south  of  that  road,  all  particulars  of  the  descrip- 
tion beiufi:  the  same,  there  is  no  maurial  variance. 
Benn  v.  Hatcher.  81  Va.  SO.  See  Kolner  v.  Rankin,  1 1 
GratL420. 


438      *Bryce  v.  Stevenson  and  Others. 

May,  1824. 

Eiecators— Salt  by— Security.*— Where  an  executor, 
who  has  been  permitted  to  qualify  without  se- 
curity, brings  a  suit  in  Chancery  to  reduce  into 
possession  the  funds  of  his  testator,  the  Court 
may.  in  Its  discretion,  require  security,  before  it 
will  lend  him  Its  aid. 

An  appeal  from  the  Fredericksburg 
Chancery  Court. 

Previous  to  the  marriage  of  John  Bryce 
and  Louisa  B.  Care,  the  latter  secured,  by 
a  settlement  duly  made,  all  the  property 
of  which  she  was  possessed,  to  her  own 
separate  use  and  enjoyment  during  the 
coverture,  with  a  power  to  dispose  of  the 
same,  (if  she  should  die  before  the  said 
Bryce,)  as  she  might,  by  her  will  or  writ- 
ing, direct.  Stevenson  and  Walker  were 
trustees,  and  parties  to  the  said  deed  of 
settlement.  The  marriage  took  place;  and 
Louisa  Bryce  afterwards  died  in  the  life- 
time of  her  husband,  leaving  an  infant 
daughter  called  Sarah  C.  B.  Bryce.  She 
bequeathed,  by  a  nuncupative  will,  all  her 
estate,  (with  a  few  exceptions,)  to  her 
daughter;  but  permitted  her  husband  to 
remain  in  possession  of  it,  during  his  life, 
without  giving  security.  In  the  event  of 
her  daughter  dying  in  the  life-time  of 
Bryce,  without  issue,  she  gave  her  estate 
to  her  sisters. 

This  will  was  proved  in  the  proper  Court, 
and  Bryce  was  permitted  to  qualify  as 
executor,  under  the  will,  without  giving 
security. 

^  The  trustees  received  a  part  of  the  trust 
fund;  and  Bryce,  as  executor  of  his  late 
wife,  required  them  to  deliver  up  her  es- 
tate to  him.  But,  the  trustees  refused  to 
do  so,  without  a  decree   of  the   Court   of 


•See  generally,  monoirrapblc  note  on  "Executors 
and  Administrators"  appended  to  Rosser  v.  Depriest, 
SGratt  8i 


Chancery,  sanctioning  that  proceeding. 
A  bill  was  filed  by  Bryce  to  obtain  such  a 
decree,  making  Stevenson,  Walker,  and 
the  infant  daughter  of  Bryce,  by  her  guard- 
ian ad  litem,  defendants. 

The  Chancellor  decreed,  that  the  defend- 
ants, Stevenson  and  Walker,  should  deliver 
to  the  plaintiff,  for  the  use  of  the  infant 
defendant,  the  bank  stock  and  bonds  ad- 
mitted by  them  to  be  in  their  hands, 
439  upon  the  plaintiff's  entering  *into 
bond,  with  sufficient  security,  in  a 
penalty  equal  to  double  the  amount  of  the 
said  bank  stock  and  bonds,  with  condition 
to  account  to  the  .said  infant  for  the  same, 
and  the  profits  thereof,  when  she  shall  at- 
tain the  age  of  twenty-one  years,  or,  if 
the  said  Bryce  should  die  before  that  pe- 
riod, on  his  death  to  account  with  ner 
qualified  guardian,  for  the  bank  stock, 
bonds,  and  the  profits  thereof. 

The   plaintiff  appealed. 

Leigh,   for   the   appellant. 

No  counsel,  for  the  appellee. 

May  14.  The  PRESIDENT,  delivered 
the  opinion  of  the  Court. 

The  Court  is  of  opinion,  that  although 
the  appellant  claims  the  possession  of  the 
property  in  question,  in  the  character  of 
a  qualified  executor  without  security,  the 
decree  of  the  Chancellor,  imposing  terms 
on  him,  was  correct;  nor  is  it  in  conflict 
with  the  judgment  of  the  Court  of  Probat, 
which  could  only  be  set  aside  in  an  appel- 
late Court.  It  is  the  peculiar  province  of 
a  Court  of  Chancery,  to  take  care  of  the 
estates  of  infants;  and,  though  the  Court 
of  Probat,  under  the  influence  of  the  will, 
and  of  the  22d  section  of  the  act  reducing 
into  one  the  several  acts  concerning  wills, 
thought  proper  to  admit  him  to  qualify  as 
executor,  without  security,  yet  the  Court 
of  Chancery,  in  the  exercise  of  its  peculiar 
jurisdiction,  under  the  circumstances  of 
the  case,  rightfully  withheld  its  aid,  unless 
the  property  of  the  infant  was  secured 
on  the  terms  stated  in  the  decree. 
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*Cleek  V.  Haines. 

May,  1824. 


Trespass— When  It  Llest— Mallcioas  Prosecatlon.t— It 

seems,  that  if  a  man  is  prosecuted  without  prob- 
able caase.  for  stealing  a  deed,  as  for  a  larceny, 
his  proper  action  for  redress,  is  trespass,  and  not 
trespass  on  the  case. 

Trespass  on  Case-Wrong  Action— Stotute  of  Jeofails.! 
"But.  if  he  should  brinir  trespass  on  the  case 
instead  of  trespass,  and  a  verdict  is  found  for  him, 
the  error  caunot  be  taken  advantaflre  of .  in  arrest 
of  judfrmeot:  the  error  being^  cured  by  the  statute 
of  jeofails. 

Same— Same— Same.— Though  the  verdict  was  ren- 
dered before  that  section  of  the  statute  took  effect, 
yet,  if  the  judgment  was  rendered  after  the  sec- 
tion had  beffun  to  operate,  the  error  will  be  cured, 

Haines  brought  trespass  on  the  case,  in 
the  Superior  Court  of  Law  for  the  county 


tTrespass- When  It  Will  Lie  —See  discussion  of  this 
subject  [n  foot-not^  to  Jordan  v.  Wyatt,  4  GratL  161. 

tMallcious  Prosecution.- See  monographic  note  on 
•'Malicious  Prosecution"  appended  to  Guerrant 
V.  Tinder.  Gilm.  36. 

SPieadinar  and  Practice— Defective  Pleas— Statute  of 
Jeofails.— Where  an  improper  or  defective  plea 
raises  a  substantial  defense  to  the  action,  and  it  Is 
unobjected  to  in  the  court  below,  and  Issue  is 
thereon  Joined,  after  verdict  or  Judgment  it  is  too 
late  to  object,  the  defect  being  cured  by  the  stat^ 
ute  of  jeofails.  State  v.  Seabright  IR  W.  Va.  596, 
citing  principal  case  to  sustain  the  proposition. 


371 


2  RAND. 


of  Scott,  against  Cleek.  The  declaration 
charges,  that  the  defendant  had,  without 
reasonable  or  probable  cause,  accused  the 
plaintiff  before  a  Justice  of  the  Peace,  of 
having  feloniously  taken  a  certain  deed  for 
the  conveyance  of  land  from  one  George 
Cleek,  and  causing  and  procuring  the  said 
Justice  of  the  Peace  to  issue  warrant 
against  the  said  plaintiff,  by  which  the 
plaintiff  was  arrested  and  imprisoned,  until 
he  was  further  examined  and  discharged 
by  a  Justice  of  the  Peace. 

The  defendant  pleaded  not  guilty,  and 
issue  was  joined.  On  the  trial,  the  jury 
rendered  a  verdict  for  the  plaintiff,  and 
assessed  his  damages  to  $240. 

The  defendant  then  moved  in  arrest  of 
judgment  for  the  following  reasons:  1st. 
Because  the  plaintiff,  in  his  declaration, 
had  set  forth  no  cause  of  action.  2dly.  Be- 
cause, by  the  plaintiff's  own  shewing,  he 
could  not  recover  in  this  action;  trespass 
and  not  case  being  the  proper  action. 

The  Court  gave  judgment  for  the  plain- 
tiff, and  the  defendant  appealed. 
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before  the  section  of  the  act  alluded 
442  to  *went  into  operation,  if  his  coun- 
sel had  thought  proper.  Having 
failed  to  do  so,  and  the  merits  having  been 
as  fairly  tried  in  this  form  of  action,  as  if 
it  had  been  trespass,  and  not  trespass  on 
the'  case,  the  act  of  Jeofails  ought  not  to 
receive  a  construction  that  would  now  per- 
mit him  to  avail  himself  of  the  advantage 
of  a  demurrer.  It  is  not,  therefore,  mate- 
rial to  decide,  whether  the  plaintiff  has  mis- 
taken his  action  or  not.  On  that  point,  the 
Court  is  inclined  to  the  opinion,  that  the 
proper  action  was  trespass,  and  not  tres- 
pass on  the  case. 
The  judgment  is  to  be  affirmed. 


Leigh,  for  the  appellant,  contended,  that  .    ^^e  afirreemeni. 


stealing  a  deed  of  land,  was  not  larceny. 
For  this  position  he  referred  to  1  Hawk. 
P.  C.  c.  33,  §  22;  4  Black.  Com.  234;  Rex 
V.  Westbeer,  2  Stra.  1133.  If  this  is  correct, 
the  prosecution  for  larceny,  which 
441  the  plaintiff  alledges  to  have  been  ♦in- 
stituted, was  illegal  and  void,  even 
on  its  face.  Under  these  circumstances, 
an  action  on  the  case  would  not  lie,  but 
trespass  was  the  proper  remedy.  The  dis- 
tinction is,  that  where  a  prosecution  is 
instituted  for  an  offence  that  is  punishable 
in  that  mode  of  proceeding,  the  defendant 
may  bring  case.  But,  if  a  party  is  prose- 
cuted for  felony,  for  an  act  that  does  not 
amount  to  felony,  there  his  only  remedy 
is  trespass.  These  doctrines  are  com- 
pletely justified  by  the  opinion  of  Lord 
Mansfield,  in  the  case  of  Johnstone  v.  Sut 
ton,  1  T.  R.  544;  Morgan  v.  Hughes,  2  T. 
R.  2.55. 

The  new  clause  in  the  act  of  Jeofails 
does  not  apply  to  this  case.  1  Rev.  Code, 
511,  §  103.  That  clause  went  into  operation 
on  the  1st  of  January,  1820.  The  issue  was 
joined  in  this  case,  in  April,  1818.  The 
trial,  verdict,  and  motion  in  arrest,  were 
all  in  September,  1819,  and  the  judgment 
was  rendered  in  April,  1820.  So  that  the 
verdict  was  rendered  under  the  old  law 
and  the  judgment  only  was  rendered  after 
the  new  one  went  into  operation. 

May  15.  The  PRESIDENT,  delivered 
the  opinion  of  the  Court.* 

This  case  is  within  the  letter  of  the  sec- 
tion of  the  act  of  Jeofails,  applicable  to  it; 
the  judgment  having  been  rendered  after 
that  section  took  effect,  though  the  verdict 
was  before;  and  the  Court  is  of  opinion, 
that  it  is  within  the  mischief  intended  to 
be  provided  against  also.  Damages  equiv- 
alent to  the  injury  complained  of,  can  only 
be  recovered,  either  in  the  action  of  tres- 
pass, or  trespass  on  the  case.  A  construc- 
tion of  the  act  of  Jeofails,  therefore,  which 
will  comprehend  this  case,  cannot  affect 
any  substantial  right  of  the  defendant.  He 
might    have    demurred    to    the    declaration 


♦Judge  Co  alter,  absent. 


Moore  and  M 'Clung  v.  Fitzwater.* 

May,  1824. 

Compromises— Blndln^r- Nature  oft— Case  at  Bar- 
Where  two  parties  claim  title  to  lands,  and  they 
compromise  the  dispute,  by  one  party  payinjra 
sum  of  money,  and  the  other  conveying  tbe  land 
with  warranty,  such  agreement  will  be  bindio?. 
if  there  be  no  fraud  or  imi>o8ition  in  obuiDioff 


This  was  an  appeal  from  the  Greenbrier 
Chancery  Court. 

The  controversy  related  to  a  body  of 
land  on  Gauley  river,  which  Moore  and 
M'Clung  had  located.  Fitzwatcr  located 
land  on  the  north-western  side  of  the  same 
river,  supposing  that  Moore  and  M'Clung's 
patent  only  extended  to  the  south  side  of 
the  river;  and  supposing  himself  to  be  law- 
fully entitled  to  the  land  on  the  nonh- 
western  side,  sold  one  hundred  acres  of  it. 
Moore   and    M'Clung    afterwards    claimed 


*Por  monographic  note  on  Compromise,  see  end  of 
case. 

tCompromlses— Binding— Nature  of.— Where  a  com- 
promise of  a  doubtful  rlffht  is  fairly  made  betweea 
the  parties,  the  compromise  is  binding  and  caouoi 
be  affected  by  any  subsequent  investigation  or  re- 
sult: and  this  is  so,  whether  it  is  a  compromise  of  .i 
doubtful  question  of  law  or  fact.  Korncv.  Korn^ 
30  VV.  Va.  9.  3  S.  E.  Rep.  19,  citing  Moore  v.  FUz^iut^r. 
2  Hand.  442,  to  sustain  the  proposition.  So,  where 
parties  have  a  dispute  or  difference,  and  they  eoier 
into  a  compromise,  the  compromise  cannot  be(ll^• 
turbed.  tbough  it  appear  that  it  took  place  under  a 
mistaken  impression  of  the  law.  For  a  party  sd.ill 
not  be  permitted  to  set  aside  a  compromise,  on  tbr 
ground  that  the  right  of  the  case  was  on  hib&iilc. 
since  if  this  were  permitted  there  could  be  no  valid 
compromise,  a.«»on  this  principle  one  or  theoiber 
would  always  have  a  right  to  call  it  into  qaesium 
Richmond  v.  Judah.  5  Leigh  320,  citing  principal 
case. 

Same— Consideration.— In  Lydick  y.  Baltimore  t 
Ohio  R.  Co..  17  W.  Va.  449,  it  is  said:  "It  is  well  .«'ei- 
tled.  that  the  compromise  of  even  doubtful  rigb id. 
whether  legal  or  equitable,  and  their  surrentitr 
would  be  a  valuable  consideration,  which  will  ^a^- 
tain  a  promise,  and  of  course  the  compromise  ut  a 
valid  claim  and  its  surrender  would  be  a  valuable 
consideration,  tbough  the  surrender  of  a  claim 
which  was  clearly  wrong  would  not  be  (according 
to  some  of  the  authorities  at  least),  but  perhaps 
even  the  surrender  of  a  claim  clearly  wrong  miffht 
be  a  valuable  consideration,  if  such  claim  wast"ft'? 
nde  believed  by  the  plaintiff  to  be  a  valid  claim. 
See  Longridge  v.  Dorville,  6  B.  &  A.  117:  Keer  v. 
Lucas,  1  Allen  iJ80;  Moore  v.  FitzwaUr.  2  Rand.  442; 
O'Keson  v.  Barclay,  2  Pen.  &  Watts  631:  Allen  v. 
Backbous.  8  M.  &  W.  662:  Stapleton  v.  Slapleton.  1 
Atkins  10:  Morey  v.  Newfane,  8  Bard.  645:  Eaward< 
v.  Bursrh,  11  M.  &  W.  (Ml:  Jarvls  v.  Sutton,  8  Porter 
292:  Wilbur  v.  Crane,  18  Pick.  289:  Long  v.  Towl.  i2 
Md.  5iT0."  To  the  effect  that  the  compromise  of  a 
disputed  claim  is  not  only  a  valuable  but  a  favoreJ 
con.siderition.  tbe  principal  case  is  also  cite^  m 
Williams  v  Lewis.  5  Leigh  690:  Jarrett  v.  Ltidi^t.'- 
ton,  9  W    Va.  387. 

See  further,  monographic  note  on  "Consideration" 
appended  to  Jones  v.  Obenchain,  lOGratU  2S9. 


372 


2  RAND. 


NOTB  ON  COMPKOMISB. 


443-445 


the  said  land  on  the  north-western  side, 
as  being  included  in  their  patent;  and  made 
a  proposition  of  compromise  to  Fitzwater; 
and  the  latter  agreed  to  purchase  the  400 
acres  in  question,  at  a  dollar  per  acre.  Ac- 
cordingly,   he    executed    penal"  bills, 

443  for  $400;    *$300   of   which,   he   after- 
wards  paid;   and   the   remaining $100 

were  recovered  by  judgment. 

The  bill  was  filed  by  Fitzwater  to  enjoin 
the  $100,  last  mentioned,  and  to  recover 
back  the  $300  that  he  had  actually  paid; 
alledging,  that  Moore  and  M'Clung  had 
no  title  to  the  lands  on  the  north  side  of 
Gauley  river:  that  his  ignorance  was  im- 
posed upon  by  Moore,  to  induce  him  to 
make  the  compromise:  that  he  was  at  a 
considerable  distance  from  any  counsel 
whom  he  could  consult;  and  that  the  com- 
promise was  obtained  by  fraud  and  impo- 
sition. 

The  injunction  was  granted. 

Moore  answered,  stating,  that  the  land 
in  question  was  included  within  his  grant: 
that  he  sold  400  acres,  as  above  alledged, 
to  the  complainant;  and  paid  one-fourth  of 
the  money  received  to  M'Clung,  who  was 
entitled  to  that  proportion  for  locating  and 
directing  the  survey.  He  denies  any  unfair 
dealing,  or  attempt  to  deceive  the  com- 
plainant, or  any  other  person;  and  affirms 
that  he  sold  the  land  for  less  than  half  its 
value. 

M'Clung  answered  to  the  same  effect. 

Depositions  were  taken;  and,  at  the  hear- 
ing, the  Chancellor  decreed,  that  the  in- 
junction should  be  made  perpetual:  that 
the  contract  entered  injto  between  the  par- 
ties should  be  cancelled;  and  that  Moore 
should  pay  to  the  complainant  $300,  with 
interest,  &c. 

The  defendants   appealed. 

Wickham,   for  the  appellants. 

Nicholas,  for  the  appellee. 

May  20.  JUDGE  (JABELL,  delivered  the 
opinion  of  the  Court.* 

444  *The    Chancellor    seems,    from    his 
written     opinion     in   the   record,   to 

have  thought  this  case  distinguishable  from 
the  case  of  a  doubtful  title.  But,  we  see 
no  ground  for  such  an  opinion.  The  con- 
tract between  the  parties  is  not  to  be  con- 
sidered less  a  compromise,  because  it  ter- 
minated in  an  agreement,  that  one  party 
should  convey  the  land  with  warranty,  in 
consideration  of  money  to  be  paid  by  the 
other;  for,  that  frequently  occurs  in  com- 
promises of  contests  about  the  title  to 
lands.  Moore  and  M'Clung  claimed  the 
land  by  patent,  bearing  date  in  1795,  and 
Fitzwater  claimed  it  by  patent,  dated  in 
ISOO.  .  He  had  sold  a  part  thereof,  as  his 
own,  for  valuable  consideration;  and  was 
in  actual  adverse  possession  of  the  residue, 
at  the  time  of  the  contract.  Although  it 
is  alledged  by  Fitzwater,  that  he  was  in- 
duced to  enter  into  the  contract  by  fraudu- 
lent misrepresentations  on  the  part  of 
Moore  and  M'Clung,  and  by  an  ignorance 
of  his  own  rights,  yet,  the  allegation  as  to 
the  fraud  is  denied  by  the  answer,  and  un- 
supported by  testimony;  and  it  is  apparent, 
that  every  important  fact,  necessary  to  the 
formation  of   a   correct   opinion   as   to   the 
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title,  was  known  to  both  parties,  at  the 
time  of  entering  into  the  contract;  and 
Fitzwater,  with  this  full  knowledge,  agreed 
to  purchase  the  land  from  Moore  and 
M'Clung,  at  a  price  far  less  than  its  value. 
He  subsequently  expressed  to  several  per- 
sons, his  satisfaction  at  the  bargain  he  had 
made;  and,  about  two  years  afterwards,  he 
paid  to  Moore  three-fourths  of  the  pur- 
chase money,  without  objection.  Whether 
the  title,  at  the  time  of  the  contract,  really 
was  in  the  appellants  or  the  appellee,  we 
do  not  deem  it  material  to  enquire.  It  is 
sufficient  that  the  parties  themselves  have 
settled  the  question;  and  as  there  was  no 
fraud,  or  undue  advantage,  we  would  not 
now  disturb  it,  even  if  assured  that  Moore 
and  M'Clung  had  no  title.  In  the  case  of 
Penn  v.  Lord  Baltimore,  1  Vesey,  444. 
Lord  Hardwicke  .said:  "The  settlement 
of  boundaries,  and  peace  and  quiet,  is  a 
mutual  consideration  on  each  side,  and  in 

all  cases,  make  a  good  consideration 
445       to  support  *a  suit  in  this  Court,  for 

settling  boundaries."  In  Cann  v. 
Cann,  1  P.  Wms.  727,  Lord  Macclesfield 
said:  "Where  two  parties  are  contending 
before  this  Court,  and  one  releases  his  pre- 
tensions to  the  other,  there  can  be  no  color  to 
set  aside  this  compromise,  because  the  man 
that  made  it  had  a  right;  for,  by  the  same 
reason,  there  can  be  no  such  thing  as  com- 
promising a  suit,  nor  room  for  any  accom- 
modation; every  release  supposes  the  party 
making  it  to  have  a  right,  but  this  can  be 
no  reason  for  its  being  set  aside;  for,  then 
every  release  might  be  avoided."  In 
Stapleton  v.  Stapleton,  1  Atk.  p.  10,  Lord 
Hardwicke  said:  "An  agreement  entered 
into,  upon  the  supposition  of  a  right,  or 
of  a  doubtful  right,  though  it  after  comes 
out  that  the  right  was  on  the  other  side, 
shall  be  binding,  and  the  right  shall  not 
prevail  against  the  agreement  of  the  par- 
ties; for,  the  right  must  always  be  on  one 
side  or  the  other;  and,  therefore,  the  com- 
promise of  a  doubtful  right  is  a  sufficient 
foundation  for  an  agreement."  That  the 
question  of  the  right  in  this  case  was 
doubtful,  the  Chancellor  himself  has  de- 
clared; and  we  think  with  him,  that  it  is 
also  a  difficult  one. 

The  decree  is  to  be  reversed,  and  the 
cause  remanded  to  the  Court  of  Chancery, 
where  the  injunction  is  to  be  dissolved,  so 
soon  as  a  deed  for  the  land  shall  be  made, 
pursuant  to  the  contract  between  the  ap- 
pellants and  the  appellee. 
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V.  Impeachment 
VI.  The  PleadlDff. 
VII.  The  Evidence. 
VIII.  The  Trial. 
IX.  Componndlnff  Offenses. 

Crom  RefferenceA  to  Monorrapfalc  Notes. 
Assisrnments  for  the  BeneQt  of  Creditors,    ap- 
pended to  French  v.  Townes.  10  Gratt.  518. 
Consideration,  appended  to  Jones  v.  Obenchain, 
10  Gratt  259. 

I.  WHO  MAY  MAKE. 

A.  GENERAL  RULE.— The  law  presnmes  that 
every  one  is  capable  to  contract,  and  exemption 
from  liability  for  want  of  such  capacity  must  be 
strictly  established.  Mere  weakness  of  mind,  lack 
of  skill,  or  immaturity  of  Jndfirment  in  one  who  has 
attained  fall  age,  are  not  of  themselves  sufficient  to 
invalidate  a  contract,  though  taken  in  connection 
with  other  evidence,  showlnsr  a  lack  of  consent  and 
an  intention  of  the  other  party  to  overreach,  they 
may  have  that  effect  C.  A  O.  Ry.  Co.  v.  Mosby.  98 
Va.  98.  34  S.  E.  Rep.  916:  Mason  v.  Williams.  8  Manf. 
196. 

B.  RULE  APPLIED.— A  party  who  is  improvident 
in  makinff  bargains,  addicted  to  drink,  and  weak  in 
nnderstandinff,  may  make  a  compromise,  and  such 
compromise  will  be  upheld  in  the  absence  of  fraud. 
Mason  v.  Williams.  8  Munf.  126. 

A  widow,  havinff  certain  rlffhts  under  the  will  of 
her  deceased  husband,  of  which  she  had  knowledge, 
may   enter    into    a    compromise    with    reference 
.  thereto.    Daniel  v.  Macllns.  6  Munf.  6t. 
II.  REQUISITES. 

A.  THE  CONSIDERATION. 

Claim  Must  Bo  In  Existence.- It  is  entirely  compe- 
tent for  parties  to  compromise  controversies,  which 
appear  to  them  to  have  a  bona  fide  existence,  and 
thus  avoid  the  trouble  and  expense  of  a  lawsuit 
Mason  v.  Williams,  8  Munf.  181.  See  BiUinffsley  v. 
Clelland.  41  W.  Va.  284,  28  S.  E.  Rep.  820:  Zane  v. 
Zane,  6  Munf.  406:  Moore  v.   Fltzwater,  2  Rand.  442. 

Consideration  for  Release  off  Debtor.— A  creditor's 
agreement  to  release  debtors  on  payment  of  less 
than  his  just  demand  is  not  binding  if  without  con- 
sideration, particularly  where  debtors  are  not 
parties  to  the  agreement  and  do  not  promise  to  pay 
the  less  sum  for  the  entire  demand  then  due  and 
payable.  Smith  v.  Chilton,  84  Va.  840.  6  S.  E.  Rep. 
142.  See  Seymour  v.  Goodrich.  80  Va.  803.  Code  1887, 
f  2858. 

Accepting  5uni  Smaller  than  Debt.— While  it  is  true 
that  an  agreement  to  accept  a  smaller  sum  in  lieu 
of  the  liquidated  and  ascertained  debt  made  be. 
tween  the  debtor  and  creditor,  is  nudum  pactum,  and 
not  binding  on  the  creditor,  this  rule  does  not  <ipply 
where  any  new  element  enters  into  the  agreement 
of  compromise,  such  as  the  fixing  of  an  earlier  day 
for  payment  or  a  different  place  is  selected  there- 
for, or  where  the  payment  is  made  in  some  other 
thing  than  that  originally  asrreed  on.  or  a  promise 
by  a  new  party  to  pay.  Seymour  v.  Goodrich,  80 
Va.  804. 

B.  SUFFICIENCY  OF  CONSIDERATION. 

1.  General  Rule.— The  prevention  of  litigation  is 
not  only  a  sufficient  but  a  highly  favored  considera- 
tion, and  no  investisratlon  into  the  character  of  the 
different  claims  surrendered  will  be  entered  into, 
it  being  sufficient  if  the  parties  at  the  time  thought 
there  was  a  doubtful  nnestion  between  them 
Jarrett  v.  Ludington,  9  W.  Va.  837.  See  Zane  v. 
Zane.  6  Munf.    406:  Moore  v.  Fitzwater.  2  Rand.  442. 

2.  Rule  applied. 

Disputed  Title.- The  compromise  of  a  disputed 
title  is  not  only  valuable,  but  a  favored,  considera- 
tion.   Moore  v.  Fitzwater.   2  Rand.  442.    See  Wil- 


liams V.  Lewis,  5  Leigh  690:  Zane  v.  Zane,  6  Munf. 
406. 

Dismlssalof  Suit— And  a  party  litigant  in  a  court 
of  justice  may  yield  everything*  to  his  adversary, 
upon  the  consideration  that  he  put  an  end  to  tbe 
lawsuit  which  is  a  sufficient  consideration  Mosby 
V.  Leeds.  3  Call  441.  So.  a  note  srlven  a  woman  Id 
compromise  of  a  bastardy  proceeding:  is  bindiog 
and  valid,  and  on  a  sufficient  consideration.  Bil- 
llngsley  v.  Clelland.  41  W.  Va.  234.  23  S.  E.  Rep.  812. 

Extending  Time  on  Execution.— Plaintiff  and  de- 
fendant in  an  execution  may  enter  into  a  valid 
compromise  respecting  it:  and  if.  in  such  case,  tbe 
plaintiff  receives  a  part  of  the  debt  from  defendant 
for  which  he  agrees  to  an  extension  of  time  to  the 
debtor,  tbe  consideration  Is  sufficient  Balrd  v- 
Rice,  1  Call  18. 

III.  CONSTRUCTION. 

Compromises  are  favored  by  the  law.  and  are 
construed  liberally,  as  adjusting  all  matters  be- 
tween the  parties  g^rowinsr  out  of  tbe  transaction  to 
which  it  relates,  a*d  not  as  leavingr  nnsetUed  a 
fraction  to  constitute  a  bone  of  further  strife  and 
contention,  unless  it  be  clearly  shown  that  sacb 
fraction  was  not  included  in  the  ad]  astment  Caper- 
ton  V.  Caperton.  86  W.  Va.  685.  15  S.  G.  Rep.  150:  Tait 
V.  Tait  6  Leigh  164;  Epes  v.  Williams.  89  Va.  795. 17  S. 
E.  Rep.  286;  C.  &  O.  R.  Co.  v.  Mosby.  93  Va.  100, 24  S.  K. 
Rep.  916. 

IV.  EFFECT  OF  THE  AQREEMBNT. 

A.  CONCLUSIVENESS. 

I.  RULB.— Where  matters  have  been  finally  settled 
by  compromise,  and  the  controversy  closed  tbereby. 
they  cancot  be  reopened.  Pollard  v.  Patterson.  % 
Hen.  &  M.  78.    See  Hook  y.  Ross.  1  Hen.  &  M.  321. 

And  so.  where  a  compromise  of  a  doubtful  rl^bt 
is  fairly  made  between  parties,  it  Is  binding,  and 
cannot  be  affected  by  any  subsequent  investigation 
or  result  and  this  is  so  whether  it  is  a  compromise 
of  a  doubtful  question  of  law  or  fact  Kome  t. 
Kome,  80  W.  Va.  1.  3  S.  E.  Rep.  17.  See  Calwell  t. 
Caperton.  27  W.  Va.  897;  Jarrett  v.  Ludinirton.  9  W. 
Va.  383. 

8.  RULE  ILLUSTRATED. 

NoteQIven  on  Settlement.— Where  parties  compro- 
mise matters  between  themselves,  and  a  note  is 
given  for  the  balance  found  due  from  one  to  tbe 
other,  such  note  is  conclusive  of  the  correctness  of 
the  settlement  in  the  absence  of  accident  mistake 
or  fraud  in  making  the  settlement  Mabnke  t. 
Neale.  28  W.  Va.  80:  Parke rsburar  Nat  Bank  v.  Als. 
5  W.  Va.  60;  Calwell  v.  Caperton.  27  W.  Va.  408.  See 
also.  Meyer  V.  Marshall.  84  W.  Va.  42.  11  S.  £.  Rep- 
730. 

When  Bonds  a  Bar.  -So.  where  an  obligor  In  a  bond 
snatched  it  from  obligee's  hands,  tearing  it  for 
which  act  a  suit  was  threatened,  and  thereupon  tbe 
obligor  gave  two  bonds,  in  compromise  of  tbe  tres- 
pass and  for  the  debt  in  the  torn  bond,  it  was  beld 
that  tbe  last  named  bonds  were  a  bar  to  any  claim 
the  obligee  migbt  have  had  under  the  original  bond. 
and  were  valid  and  obligatory,  thouffh  there  was  a 
mistake  in  the  consideration  upon  wbicb  &ucb 
original  bond  was  based.  Betts  v.  Cralle.  1  Mnnf. 
238. 

As  Affecting  Surety.— While  a  creditor,  in  order  to 
preserve  his  rights  against  a  surety,  is  not  bound  to 
active  diligence,  but  may  remain  passive,  if.  bov- 
ever,  he  does  not  remain  passive  and  attempts  U> 
collect  the  debt  and  compromise  the  same,  and  by 
such  compromise  puts  it  out  of  the  power  of  ib« 
surety,  against  whom  he  subsequently  proceeds,  to 
be  subrogated  to  the  rights  of  the  creditor  and 
reimburse  himself,  if  he  oald  the  debt  the  rijrbi 
of  tbe  creditor  against  the  surety   Is  destroyed. 
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Renick  v.  Ludln^ton.  14  W.  Va.  868.  See  Baird  v. 
Rice.  1  Call  i& 

And  so,  A.  belDff  the  jadffment  creditor  of  B,  and 
C.  bis  surety,  issues  execution  thereon,  which  was 
levied  on  the  foods  of  B.  and  A.  on  receiving  part 
payment,  srave  B.  without  the  assent  of  C.  further 
time  on  the  balance,  and  the  ffoods  were  restored  to 
B,  the  effectof  the  compromise  was  todischarsre  the 
jndcrment  and  the  surety  also.  Balrd  v.  Rice,  1 
Call  18.    See  Renick  v.  LudlUffton,  14  W.  Va.  868. 

Scanng  Debt— Within  six  months  after  the  act  for 
scaling  debts  was  passed.  S  recovered  a  judfirment 
by  default  against  P.  and  P  being  about  to  move 
the  court  to  scale  the  debt,  the  parties  agreed  that 
tbe  debts  should  be  scaled  as  of  the  value  at  the 
date  of  the  bond,  which  was  one  for  three,  and  thiM 
is  entered  of  record  upon  the  Judgment  Then  P 
flies  his  bill  to  have  the  debt  scaled  as  of  the  date 
tbe  bond  fell  due.  It  was  held  that  the  agreement 
between  the  parties  was  conclusive  and  tbe  debt 
Bdould  not  be  further  scaled.  Smith  v.  Penn,  22 
Gratt.  40S. 

tf.  In  ParUeular  Cq9€b. 

Accepttof  Part  for  Wbole-Oeneral  Doctrine— The 
ffeaeral  doctrine  is  that  an  agreement  to  accept  a 
part  for  the  whole  debt  Is  nudum  pactum,  yet.  if 
there  enter  into  the  agreement  of  compromise  a 
new  element,  such  as  a  promise  to  pay  at  an  earlier 
day,  or  at  a  different  place,  or  in  another  thing 
than  originally  stipulated  for,  or  a  promise  by  a 
new  party  to  pay.  the  entire  debt  Is  satisfied.  Sey- 
mour V.  Goodrich.  80  Va.  804.  See  Smith  v.  Phillips. 
77Va.548. 

Contrary  to  Public  Policy.— A  note  given  in  com- 
promise of  a  bastardy  proceeding  is  valid  and  can- 
not be  avoided  on  the  ground  that  the  compromise 
of  8uch  proceeding  is  contrary  to  public  policy  or 
against  public  morals.  BiUingsley  v.  Clelland,  41 
W.  Va.  284.  28  S.  E.  Rep.  812 

RclatloiMof  Parties. -Mere  inequality  in  the  wealth, 
power  and  influence  of  parties  to  contracts  cannot 
affect  the  validity  of  contracts  of  compromise. 
And.  where  a  compromise  of  a  disputed  liability  for 
personal  injuries  has  been  deliberately  entered 
Into  between  the  parties,  it  should  not  be  set  aside 
except  upon  the  most  satisfactory  proof.  C.  ft  O.  R. 
Co.  T.  Mosby.  08  Va.  98.  24  S.  E.  Rep.  916. 

Coaiproalse  by  Widow.— And  where  a  widow  was 
entitled,  under  her  deceased  husband's  will,  to 
make  a  crop  on  the  home  plantation,  and  to  receive 
certain  articles  for  her  support,  an  agreement  by 
her  to  give  up  her  right  to  the  crop  for  *'as  much 
corn  and  provision  the  ensuing  winter  as  she  and  a 
friend  should  Judge  sufficient  to  settle  her  on  a 
plantation  directed  to  be  purchased  for  her.'*  which 
was  giren  her.  was  a  binding  compromise  of  her 
rlffbts  In  the  crop.    Daniel  v;  Maclins.  6  Munf.  Oi. 

Ciaiais  Orowinff  Out  off  Lands.— Articles  of  agree- 
ment for  the  sale  of  land  are  several  times  made 
between  the  same  parties  for  the  same  tract  of  land, 
and  the  vendee,  in  possession,  claims  Interest  on  all 
snmHpaid  by  him  before  a  title  was  made  to  him. 
which  claim  Is  compromised.  It  Is  such  a  com. 
promise  that  ought  not  be  disturbed  unlesn  upon 
allegations  and  proof  of  fraud,  imposition  or  mis- 
take. Shugart  v.  Thompson.  10  Leigh  434.  See  also. 
Gold  V.  Marshall.  76  Va.  668. 

And,  where  two  parties  claim  title  to  land,  and 
they  compromise  the  dispute  by  one  party  paying  a 
snm  of  money  and  the  other  conveying  the  land 
with  warranty,  such  agreement  will  be  binding,  if 
there  be  no  fraud  or  imposition  in  obtaining  the 
a^eement.  Moore  v.  Pi tz water,  2  Rand.  442.  Sec 
Zane  v.  Zane,  6Munf .  406;  Davisson  v.  Ford,  23  W.  Va. 
627. 

Effect  af  Note  on  Pirn  Assats.- Where,  in  settle- 


ment of  tbe  debts  of  an  insolvent  firm,  a  creditor 
accepts  the  Individual  note  of  the  partner  appointed 
to  wind  up  Its  affairs,  and  tbe  firm  debts  are  secured 
by  a  trust  deed  to  htm  of  the  assets,  there  is  not  a 
novation  so  as  to  release  the  firm  assete  from  the 
debt  evidenced  by  the  note.  Kam  v.  Blackford,  1 
Va.  Dec.  841. 

Note  Affected  by  Deed  of  Trust.— And  where,  after 
the  acceptance  of  a  note,  the  payee,  in  a  composi- 
tion of  the  creditors  of  the  maker,  agrees  that  the 
note  shall  be  paid  according  to  the  terms  of  a  trust 
deed,  one  who  acquires  the  note  after  maturity 
holds  the  same  subject  to  ihe  provisions  of  the  trust 
deed,  though  the  deed  was  not  recorded  when  the 
note  was  acquired.  Kam  v.  Blackford,  1  Va.  Dec. 
84L 

Family  Affreanaats.— Arrangements  made  be- 
tween members  of  a  family  to  carry  Into  effect  the 
wills  of  their  parents  and  to  prevent  unseemly 
dissensions  about  property  between  near  relations, 
ought,  on  principles  of  public  policy,  to  receive 
greater  consideration  from  a  court  of  equity  than  if 
the  agreement  sought  to  be  enforced  were  between 
mere  strangers.    Lucketts  v.  LucketU.  10  Leigh  66b 

la  Aid  of  Fraud.- But.  while  it  is  true  that  com- 
promises are  favored  by  the  law,  yet  equity  will  not 
enforce  a  compromise  to  aid  a  fraud,  even  though 
such  compromise  were  valid.  Smith  v.  Chilton.  84 
Va.  843.  6  S.  E.  Rep.  142. 

(I)  As  Bstoppel.— Though  one  of  the  contracting 
parties  to  a  compromise  be  weak  in  understanding, 
improvident,  and  addicted  to  intoxicants,  which 
might  entitle  him  to  the  favorable  consideration  of 
a  court  of  equity,  yet.  If  no  fraud  was  committed 
in  procuring  his  deliberate  and  voluntary  assent  to 
such  compromise,  his  various  acts  of  confirmation 
and  acknowledgment  of  It  will  disentitle  him  to  any 
equitable  relief  he  may  otherwise  have  had.  Mason 
V.  Williams.  8  Munf.  126.  See  C.  ft  O.  R.  Co.  v. 
Mosby.    93  Va.  93.  24  S.  E.  Rep.  916. 

And  where  a  creditor  agrees  to  accept  less  than 

the  amount  due  from  his  debtor  in  satisfaction  of 

his  debt,  and  then  assigns  the  entire  debt,  of  which 

assignment  the  debtor  had  notice,  such  debtor  is 

estopped  from  falling  back  upon  the  compromise 

and  release.    Smith  v.  Chilton.  84  Va.  843,  6  S.  E. 

Rep.  142. 

V.  IMPEACHMENT. 

What  Must  Be  Proved.— A  party  to  a  settlement, 
who  seeks  to  Impeach  it  on  the  ground  of  accident, 
mistake  or  fraud,  must  allege  and  prove  the  partic- 
ular facu  wherein  such  accident,  mlHtake  or  fraud 
consists.  Mahnke  v.  Neale,  28  W.  Va.  58.  See  Cur- 
rey  v.  Lawler,  29  W.  Va.  111.  11  S.  E.  Rep.  897:  Cal- 
well  V.  Caperton,  27  W.  Va.  397:  Parkersburg  Nat. 
Bank  v.  Als,  6  W.  Va.  64. 

Question  of  Conclusiveness  Proper  for  Jury.— And, 
In  a  controversy  to  Impeach  the  validity  and  effect 
of  a  settlement,  where  there  is  evidence  to  prove 
that  It  was  made  under  mistake  and  coercion.  It  is 
proper  to  allow  the  Jury  to  pass  upon  the  question 
whether  or  not  such  settlement  Is  conclusive  be- 
tween the  parties  as  to  the  matters  included  therein. 
Meyer  v.  Marshall,  34  W.  Va.  42,  II  S.  E.  Rep.  730. 

Effect  of  Ignorance.- But  a  party  who  enters  into 
a  compromise  In  Ignorance  of  Important  facts  con- 
nected therewith  will  not  be  bound  by  it.  Ross  v. 
M'Laucblan.  7  Gratt  86.  See  Epes  v.  Williams,  89 
Va.  794,  17  S.  E.  Rep.  23.5. 

Effect  of  Mutual  Mistake.— And  a  con.sent  decree, 
entered  to  make  effectual  a  compromise  between 
parties,  will  be  set  aside  on  a  showing  that  there 
was  mutual  mistake  as  to  the  subject  of  compro- 
mise. Epes  V.  Williams.  89  Va.  794.  17  S.  E.  Rep.  286b 
See  Ross  v.  M'Lauchlan.  7  Qratt  86;  Francis  v. 
Cllne,  96  Va.  201,  31  S.  E.  Rep.  10. 
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Effect  of  Laches. —And  sucli  decree  will  be  set 
aside  for  mutual  mistake  in  tbe  compromise  airree- 
ment  upon  which  It  is  based,  though  eleven  years 
shall  have  passed  since  the  compromise.  Epes  v. 
Williams.  89  Va.  796. 17  S.  E.  Rep.  285. 

Bffect  of  Fraud.— And  where  there  has  been  a  suit 
instituted,  which  is  dismissed  by  aifreement.  the 
order  of  dismissal  is  without  effect  if  the  asree- 
ment  to  dismiss  was  procured  by  fraud.  Francis  v. 
Cllne,  96  Va.  201.  81  S.  E.  Rep.  10. 

VI.  THB  PLBADINO. 

How  Fraud  or  Mistake  Alleged.  —  Where  parties 
have  made  a  settlement  of  their  transactions  and 
struck  a  balance,  which  has  been  adjusted  by  cash 
or  note,  it  is  incumbent  on  the  party  complaining 
of  fraud  or  mistake,  by  suit  in  equity,  to  allesre  it 
specially  in  his  bill,  and  establish  it  by  proof. 
Currey  v.  Lawler,  29  W.  Va.  ill.  11  S.  E.  Rep.  897. 
See  Meyer  v.  Marshall,  84  W.  Va.  12,  11  S.  E.  Rep. 
780;  Calwell  v.  Caperton,  27  W.  Va.  408. 

Alleirlnff  Facts  Consisting  of  Fraud  or  Mistake.— 
Where  one  seeks  to  reopen  a  compromise  matter 
for  accident,  mistake  or  fraud,  he  must  distinctly 
allege  the  particular  facts  wherein  such  accident, 
mistake  or  fraud  consists.  Calwell  v.  Caperton.  87 
W.  Va.  409.  See  Mahnke  v.  Neale,  28  W.  Va.  80. 
VII.  THB  BVIDBNCB. 

Character  of  Evidence.— The  law  favors  the  com- 
promise and  settlement  of  disputed  claims.  It  is 
to  the  Interest  of  all  that  there  should  be  an  end  of 
litifiration.  and  a  settlement  deliberately  souffht 
ouffht  not  to  be  set  aside  except  upon  the  most 
satisfactory  evidence.  C.  &  O.  R.  Co.  v.  Mosby,  98 
Va.  100,  24  S.  E.  Rep.  918.  See  Caperton  v.  Caperton, 
86  W.  Va.  685.  16  S.  E.  Rep.  150. 

Must  Be  Clear  and  Convincing.— So,  one  who  seeks 
to  reopen  a  compromised  matter,  on  the  ground  of 
accident,  mistake  or  fraud,  must  by  clear  and  con- 
vincing evidence  prove  the  particular  facts  wherein 
such  accident,  mistake  or  fraud  consists.  Calwell 
V.  Caperton,  27  W.  Va.  408.  See  Mahnke  v.  Neale, 
28  W.  Va.  80. 

Compromise  to  Prove  Justice  of  Claim.— And  a  com- 
promise made  or  offered  is  not  evidence  of  the 
justness  of  the  claim  agreed  or  offered  to  be  compro- 
mised. BiUingsley  v.  Clelland.  41  W.  Va.  234,  28  S. 
E.  Rep.  812. 

Admissions.— Nor  are  admissions  of  a  party,  in  an 
offer  to  compromise  which  was  not  accepted,  proper 
evidence.    Williams  v.  Price,  6  Munf.  507. 
Vlll.  THB  TRIAL. 

On  a  trial  of  the  validity  and  effect  of  a  .settle- 
ment, if  there  is  evidence  tending  to  prove  that  it 
was  made  under  mistake  and  coercion,  the  quesiion 
of  the  conclusiveness  of  such  agreement  between 
the  parties  is  properly  left  to  the  jury.  Meyer  v. 
Marshall.  84  W.  Va.  48.  US.  E.  Rep.  730.  See 
Parkersburg  Nat  Bank  v.  Als.  5  W.  Va.  60. 
IX.  COMPOUNDINQ  OFFENSES. 

Cancellation  of  Agreements.— Equity  will  not  en- 
tertain a  bill  to  cancel  instruments  of  indebtedness 
given  under  an  agreement  to  compound  a  felony  or 
stifle  its  prosecution,  as  the  parties  are  in  pari 
delicto.  Rock  v.  Mathews,  86  W.  Va.  531.  14  S.  E.  Rep. 
137. 

Effect  on  Criminal  Prosecution.— Nor  will  a  com- 
promise between  the  seducer  and  the  seduced  have 
the  effect  of  barring  a  prosecuilon  for  the  offense. 
Barker  v.  Com.,  90  Va.  8-20.  20  S.  E.  Rep.  776. 
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Scroll- Failure  to  Recognize  In  Body  of  Instrument- 


Effect*— An  instrument  concluding  '"witness  onr 
hands,"  with  a  scroll  annexed  to  the  signainre. 
and  the  word  "seal"  written  therein,  is  only  a 
simple  contract. 

5ame-Same— Same.- If  such  Instrument  is  in  ihe 
form  of  a  penal  bill,  the  plaintiff  should  declare 
for  the  principal  sum,  and  not  the  penalty. 

Contract— Joint  Action  on-Judffment.t— In  a  Joini 
action  upon  contract,  the  plaintiff  must  have  Mg- 
ment  against  all  the  defendants  before  theCoart. 
or  he  can  have  Judgment  against  none. 

Same— Same— Statute  of  Jeofails.— If  errors  in  the 
pleadings  or  proceedings,  are  Cured  by  the  stat- 
ute of  Jeofails  as  to  one  defendant,  they  are  cored 
as  to  all  the  defendants. 

Jesse  Hughes  and  others,  commissioners 
of  Judith  Hurt,  deceased,  brought  an  action 
of  debt  in  the  County  Court  of  Prince 
Edward,  against  Jenkins  and  Young.  The 
declaration  was  founded  on  "a  certain  writ- 
ing signed  with  the  proper  hand-writing 
of  the  said  defendants,  concluding  'witness 
our  hands,'  with  a  scroll  annexed,  and  the 
word  'seal'  written  therein,"  by  which  they 
bound  themselves,  their  heirs,  &c.  in  the 
penal  sum  of  $2,228,  to  pay  to  the  plaintiffs 
the  sum  of  $1,114,  twelve  months  after  the 
date  of  the  instrument,  to  wit,  on  the  26th 
day  of  December,  1819.  The  declaration 
then  alledges  the  default  of  the  defend- 
ants to  pay  on  the  day  appointed,  whereby 


«5croll- Failure  to  Recognize  In  Body  of  lastmaent 

—Effect— On  this  subject,  several  notes  have  beea 
written  in  this  series  of  reports.  See  foot-nott  to 
Parks  v.  Hewlett.  9  Leigh  51 1 :  foot-note  to  Clegg  v. 
Lemessurier.  15  Gratt.  108:  monographic  aor<  on 
"Bonds"  appended  to  Ward  v.  Churn,  18  Qratt.801; 
monographic  note  on  "Deeds'*  appended  to  Piott  r. 
Com..  12  Gratt.  5<M. 

On  the  subject  the  principal  case  is  cited  In  Glee? 
V.  Lemessurier,  15  Gratt.  112.  114;  Bradley  Salt  Co. 
V.  Norfolk,  etc.,  Co..  95  Va.  463.  28  S.  E.  Rep.  567: 
Smith  V.  Henning,  10  W.  Va.  8S2:  Keller  v.  Mc- 
Huffman.  15  W.  Va.  78. 

tContract— Joint  Action  on -Judgment. —Except  in  a 
few  cases,  the  rule  is  well  established  that  be  wbo 
sues  upon  a  joint  contract  cannot  recover  a  sera- 
rate  judgment  against  one  of  the  defendants.  So 
firmly  is  this  principle  fixed,  that  even  wbereone 
of  two  joint  defendants  confesses  the  action,  no 
judgment  can  be  entered  against  him  till  the  issac 
made  up  by  his  co-defendants  is  tried,  and  it  is 
wholly  set  aside  if  tbe  issue  be  found  for  tbe  co- 
defendants.  Baber  v.  Cook.  U  Leigh  611.  cltiac 
principal  case.  And  in  Hoffman  v.  Bircber.  22  VV. 
Va.  542.  it  is  said:  "It  is  a  well-establi.shed  rale  of 
the  common  law.  that  the  plaintiff  upon  a  Joint  coo- 
tract,  must  sue  all  tbe  joint  contractors,  and  brinir 
all  of  them  before  the  court,  and  mature  his  cause 
against  all.  or  if  any  could  not  be  brought  before 
tbe  court  he  must  proceed  to  outlawry  against  sacb 
defendantH  before  he  could  obtain  a  judgment 
against  any  of  tbem:  and  that  he  must  recover  a 
joint  judgment  against  all  tbe  defendants,  except 
such  as  may  be  discharged  from  liability  by  a  de- 
fense personal  to  themselves,  such  as  Infancy,  back- 
ruptcy  or  any  other  matters  which  do  not  go  to  the 
foundation  of  the  action,  or  against  none  of  them: 
and  this  result  followed  in  every  joint  action, 
whether  brought  uix)n  a  joint,  or  upon  a  loini  aod 
several  obligation,  for  tbe  plaintiff  having  elected 
to  treat  It  as  joint,  he  took  his  joint  remedy  sub- 
ject to  all  the  Incidents  of  a  joint  contract  Taylor 
v.  Beck.  3  Rand  810:  Baber  v.  C<x)k.  II  Leigh  606: 
Peasley  v.  Boatwrlght,  t  Leigh  196:  Jenkins  r.  Hurt. 
2  Hand.  446:  Early  v.  Clarkson,?  Leigh  83."  On  tbe 
fame  subject  the  principal  case  is  cited  in  Early  r. 
Clarkson.  7  Leigh  86.  81:  Snyder  v.  Snyder.  9  W.  Va. 
42! :  Hoffman  v.  Bircber.  22  W.  Va.  546:  State  v.  Hays. 
30  W.  Va.  111.  3  S.  E.  Rep.  180. 

In  Beazley  v.  Sims,  8i  Va.  644.  646.  It  is  said.  that. 
In  actions  on  contract  against  several,  the  commoo- 
law  rule  was  that  all  should  be  summoned  eitber 
actually,  or  constructively  by  prosecuti'»n  to  ont- 
lawry  before  judgment  could  be  had  again.«itaoy; 
but  that  Code  1873.  ch.  167.  S  50,  changed  this  rule  • 
whereby  a  j  udgment  may  be  had  against  one  defend- 
ant served  with  process,  and  a  discontinuance  as 
to  the  other,  or  at  the  plaintiff's  election,  subse- 
quent service  of  process  and  judgment,  in  the  same 
suit,  against  the  other  defendants.  See  further.  Va. 
Code.  1887,  SS  3395-6:  monographic  note  on  •Jndjf- 
ments"  appended  to  Smith  v.  Charlton.  7  OratL  4^ 
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an  action  had  accrued  to  demand  and  have 
the  said  sum  of  $2,228. 

Jenkins  appeared  and  pleaded  payment. 
An  office  judgment  was  entered  against 
Young,  who  did  not  appear.  Jenkins  then 
relinquished  his  former  plea,  and  the  Court 
rendered  judgment  against  him  for  $2,228, 
the  penalty  in  the  writing,  to  be  discharged 
by  the  payment  of  $1,114,  with  interest, 
&c. 

From    this    judgment,    Jenkins    appealed 
to  the  Superior  Court  of  Law  for   Prince 
Edward  County;   where  the  judgment  was 
affirmed.     He  then  appealed  to  this  Court 
Leigh,  for  the  appellees. 
May  22.    JUDGE  GREEN,  delivered  the 
opinion  of  the  Court.* 
U7  *The  paper  which  was  the  founda- 

tion of  the  action  in  this  case,  was  a 
simple  contract.  The  declaration,  therefore, 
should  have  claimed  according  to  the  legal 
effect  of  the  contract,  that  is,  the  principal 
sum,  and  not  the  penalty;  and  should  have 
noticed  the  penalty,  only  by  way  of  de- 
scribing the  instrument*  sued  upon.  The 
defendant  Jenkins,  having  appeared  and 
pleaded,  and  afterwards  waived  his  plea, 
this  fault  in  the  declaration,  which  might 
have  been  demurred  to  for  that  cause,  is 
cured  by  the  provisions  of  the  statute  of 
Jeofails,  which  took  effect  on  the  1st  day 
of  January,  1820;  and  being  cured  as  to 
Jenkins,  is  cured  as  to  the  other  defend- 
ant. The  terms  of  the  statute  are  general: 
"Xo  judgment,  after  the  verdict  of  twelve 
men,  shall  be  staid  or  reversed,  &c.;  nor 
shall  any  judgment,  entered  by  nil  dicit  or 
non  sum  informatus,  be  reversed,  nor  a 
judgment,  after  enquiry  of  damages,  be 
stayed  or  reversed,  for  any  omission  or 
fault,  which  would  not  be  a  good  cause  to 
stay  or  reverse  the  judgment,  if  there  had 
been  a  verdict."  Tn  a  joint  action  upon 
contract,  the  plaintiff  must  have  judgment 
against  all  the  defendants  before  the  Court, 
or  he  can  have  judgment  against  none. 
If,  therefore,  one  of  the  defendants,  who 
had  suffered  judgment  by  default  for  want 
of  appearance,'  could,  notwithstanding  a 
verdict  against  another  defendant,  alledge 
errors  in  the  proceedings,  for  arresting  or 
reversing  the  judgment  against  him,  which 
would  have  been  cured  by  a  verdict  against 
him,  it  would  have  the  effect  of  arresting 
or  reversing  the  judgment  as  to  the  other 
party  also,  against  whom  there  was  a  ver- 
dict; and  so  the  provision  of  the  .statute 
would  be  frustrated.  The  consequence  is, 
that  if  the  statute  of  Jeofails  operates  as 
to  one  of  the  defendants,  ir  operates  as  lo 
the  others  also,  although  they  mav  be  in 
default  for  want  of  appi'arance.  This  nas 
the  construction  given  in  Kn^jclan-l  to  the 
statute  of  18  Eliz.  ch.  U,  $  l'  which  pro- 
vides, "If  any  verdict  of  twelve  men  or 
more  shall  be  criven,  tiie  judgment  there- 
upon shall  not  be  *'.taid  or  reversed,  fcr 
want  of  any  writ,  original  or  judicial, 
448  &c."  In  trespass  against  '♦three,  one 
pleaded  not  guiltv,  upon  which  they 
were  at  issue,  and  the  defendant  had  a 
verdict.  There  was  judgment  by  default 
against  the  other  two.  and  i  writ  of  en- 
quiry; and  they  only  brou.;ht  a  \Nrit  of  er- 
ror,  and  assigned  fot  error  the  w{>nt  of  an 


original,  and  that  this  is  net  cured  by  the 
verdict  for  the  one  defendant  ;  but  it 
the  verdict  had  been  for  the  plaintiff 
against  the  one  defendant,  this  had  been 
aided  by  the  statute ;  for  the  want  of 
an  original  quoad  all,  is  cured  when  any 
verdict  is  for  the  plaint. ff,  and  the  other 
two  may  bring  a  writ  of  error  witiiout  the 
third,  for  he  cannot  he  joined,  because  he 
is  acquitted,  and  therefore  cannot  say  that 
the  judgment  is  to  his  damage.  .\nd  so 
held  all  the  Court,  except  Twisden;  who 
held  that  the  writ  of  error  should  be 
brought  by  all  three.  Cannon  v.  Abbott, 
3  Lev.  210;  cited  in  Vin.  Ab.-.  Amendment, 
N.  pi.  1.  n. 

The  plaintiff  was,  therefore,  entitled  to  a 
judgment,  such  as  the  very  right  of  the 
case  would  have  warranted;  that  Is,  a 
joint  judgment  against  both  of  the  defend- 
ants, for  the  principal  sum  and  interest 
due  upon  the  note. 

The  judgment  of  the  Superior  Court 
should  be  reversed  with  costs.  And  this 
Court  giving  such  judgment  as  the  Super- 
ior Court  ought  to  have  given,  the  judg- 
ment of  the  County  Ci>i»r':  accauisc  the  de- 
fendants severally,  should  be  also  reversed 
with  costs,  and  a  jomt  judpnieiit  entered 
against  both  the.  f*tf.!n  l.iurs,  f  »r  ihr  prin- 
cipal sum  due  by  the  note,  and  interest 
thereon  from  rhe  2''rli  da»r  of  !>remb#T, 
1819,  and  the  costs  of  the  County  Court, 
&c. 
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♦Smith  V.  Marks.* 

May.  1824. 


Bqalty  Jurl^lctton— Acconntt— Case  at  Bar.^A  me- 

cbantc  wbo  contracts  to  build  a  bouae.  and  after 
performance  of  tbe  work,  claims  a  balance  due  to 
bim  after  crediting  several  partial  payments, 
cannot  brinff  a  suit  in  equity,  but  must  sue  at  law. 

Sane— Same- Meaning  of.t— Tbe  true  meaning  of 
account,  wbicb  will  give  a  Court  of  Equity  Juris- 
diction. 

Chancery  Practice- Rl^rhts  of  Plalntlffs-Oullty  of 
Fraud.— A  plaintiff  wbo  bas  been  ffuilty  of  a  fraudu- 
lent act.  is  not  entitled  to  tbe  countenance  of  a 
Court  of  Equity. 

Smith  filed  his  'lill  -i  tl  j  H n.-t in j^s  Court 
of  Richmond,  to  reoovi^r  of  Marl.",,  a  bal- 
ance of  money  due  him  for  biiildinr  a 
house  under  a  rontia.-t  with  Marks.  Afirr 
stating  the  terms  t-^.^  the  contract  iiarti- u- 
larly,  and  averring  the  perforniancc  on  Ins 
part,  he  idmittrd  that  he  had  receivn!  ^nme 
partial  payments,  aid  claimed    the   balance 


*Jvooi8  CoAiiTSB  and  Cabell,  absent. 


*Por  monographic  note  on  Mechanics  Lien,  see  end 

of  case. 

tEgulty  Jurisdiction— Account. —  Tbe  word,  "ac- 
count." wben  used  witb  resrard  to  equity  jurisdic- 
tion tbereof,  is  to  be  understood  as  applylnsr  to  every 
case  where  tbere  is  a  demand  on  one  side,  and  a 
set-off  on  the  other;  a  single  matter  cannot  be  the 
subject  of  abillfn  equity,  but  tbere  must  be  mu- 
tual demands.  Hickman  v  Stout.  2  Leisrh  9.  citing 
principal  case  as  authority.  And  ihe  principle  of 
interference  is  that  courts  of  law  either  cannot  nive 
a  remedy,  or  cannot  give  so  complete  a  remedy  as 
equity.  Yates  v.  Stuart.  3»  W.  Va.  129.  19  S.  E.  Rep. 
42.5:  Tillar  v.  Cook.  77  Va.  479:  Goddin  v.  Bland.  87 
Va.  708.  13  S.  E.  Rep.  MB;  Jones  v.  Murphy,  93  Va.  219, 
24  S.  E.  Rep.  825.  all  citlnsr  principal  case. 

On  the  subject  of  the  jurisdiction  of  courts  of 
equity  in  matters  of  account,  the  principal  case  was 
also  cited  with  approval  in  Trustees  of  Presbyterian 
Church  V.  Manson.  4  Rand.  198;  Morgan  v.  Carson.  7 
Leigh  242:  Petty  v.  Pogle.  1«  W.  Va.  512.  and  distin- 
guished in  Sturtevant  v.  Goode.  5  Leigh  87. 

For  further  information  on  this  subject,  sec 
monographic  note  on  "Jurisdiction"  appended  to 
Phippen  v.  Durham,  8  Gratt.  4.'i7. 


377 


2  RAND. 


Virginia  Rbports,  Abototatbd. 


450-462 


still  due.  He  ru:thcr  alledged,  that  Mark^ 
had  obtained  from  hiir.  a  cert:firati»,  which 
was  necessary  lo  suojort  his  credit  at  the 
Bank  of  Virginia,  t?^at  l-c  was  not  in4l«bied 
to  him  on  accou'it  r.i  thw  contract  a'orc- 
said.  Smith  at  urn  hesitated;  i»rit,  tJur 
great  importunity  trom  Marks,  and  his  re- 
peated rissuran'jcs  that  tht  'eriiiuate 
should  have  no  oo-iMMon  on  lite  Injure 
settlement  of  their  accounts,  he,  (Smithy) 
from  kindness  to  >.Tari:s,  irnve  the  ♦•eiiit'*- 
cate.  But,  he  ailed?*  vi,  that  he  a..pie- 
hended  that  Marks  mlondcd  to  use  it  lo 
his  injury. 

Marks  answered,  stating,  that  Smith  h«id 
not  performed  his  contract  in  a  i»roper 
manner;  that  as  ro  the  ccriino?tc,  lie  de- 
nied that  he  told  Smith  wh^it  he  want'-d  it 
for;  that  it  was,  in  truth,  tc*  ^ati^fv  a  gtn- 
tleman  of  the  utat*^  o{  accounts  boiwcen 
himself  and  Smith;  l)it  it  v. as  not  s«»  used, 
&c. 

The  deposition  of  Hcnrv  Banks  stated, 
that  he  was  ap:)lioi  to  by  Marks  to  draw- 
such  a  certificate  as  that  slat.-d  in  llio  bill, 
and  that  Marks  mformcd  the  deponent  that 
it  was  to  be  <^ubnjitted  to  the  Bank,  to 
counteract  some  reports  injarii»us  to  his 
credit;  that  the  deponent  .accordingly  drew 
such  a  paper;  that  a  short  time  af- 

450  terwards.   Smith   applied  *to  the   de- 
ponent to  institute  an  action  against 

Marks  on  account  of  the  contract  above- 
mentioned;  and  the  deponent,  recollecting 
the  certificate,  informed  Smith  that  the 
paper  which  he  had  given  to  Marks  might 
be  used  in  a  suit  at  law,  to  defeat  his 
claim;  and  told  him  'hat  he  had  no  alter- 
native but  to  sue  Marks  in  Chancery,  &c. 

The  Court  of  Hustings  decreed  in  favor 
of  Smith,  and  Marks  appealed  to  the  Court 
of  Chancery.  That  Court  reversed  the  de- 
cree of  the  Hustings  Court,  and  disn\i>>ed 
the  plaintiflF's  bill.  From  this  decrco  the 
plaintiff.  Smith,  appealed  to  this  Court. 

Daniel,  for  the  appellant. 

Wickham,  for  the  appellee. 

May  24.  JUDGE  CARR,  delivered  the 
opinion  of  the  Court.* 

This  is  a  bill  filed  by  a  carpenter,  a,fi:ainst 
his  employer,  to  recover  the  balance  due 
him  for  building  a  house.  The  dimensions 
of  the  house,  the  manner  in  which  the  work 
was  to  be  done,  the  sum  to  be  paid,  and 
the  days  of  payment,  are  stated  in  a  writ- 
ten contract  between  the  parties,  filed  with 
the  bill.  Has  equity  jurisdiction  in  such  a 
case?  It  is  claimed  on  two  grounds:  1st. 
Because  this  is  matter  of  accoun*,  and  ac- 
count is  a  settled  head  of  equitable  juris- 
diction. 2d.  Because  the  certificate,  jriven 
by  the  plaintiflF  to  the  defendant,  impedes 
his  course  at  law,  and,  therefore,  equity 
ought  to  entertain  him. 

For  the  assertion,  that  account  is  a  head 
of  equity,  authority  may  be  found  in  sev- 
eral elementary  writers,  and  books  of  prac- 
tice. But,  the  position  is  not  to  be  taken 
in  that  large  and  comprehensive  .«^ci!se. 
given  to  the  word  account  in  common 
parlance.     To  shew  thi?.   ''  will  refer 

451  *to   a  few  cases.     Dinwiddle  v.    Baily. 

6  Ves.  136.  The  plaintiflF,  an  insur- 
ance broker,  filed  a  bill  for  a  discovery  and 
account,    of    money    paid    and    received    by 


*JuDOB  COAiiTBR,  absent. 


him  in  that  capacity,  on  account  of  the 
defendants,  and  money  due  to  him  for  com- 
mission, postage  of  letters,  &c.,  and  upon 
promissory  notes  endorsed  to  him;  and  to 
restrain  an  action  bought  contrary  to  the 
universal  custom  of  the  business.  The  de- 
fendants put  in  a  general  demurrer.  Lord 
Eldon  said,  "I  should  feel  infinite  reluctance 
in  sustaining  such  a  bill."  After  several 
other  remarks,  he  adds,  **it  is  not  to  be 
said,  that  in  every  case  where  the  defendant 
owes  more  to  the  plaintiff,  that  is  a  ground 
for  a  bill.  There  must  be  mutual  demands 
forming  the  ground.  The  case  of  dower 
is  always  considered  a  case  standing  upon 
its  own  specialties.  So  is  the  case  of  the 
steward.  The  nature  of  his  dealing  is, 
that  money  is  paid  in  confidence,  without 
vouchers,  embracing  a  great  variety  of  ac- 
counts with  tenants;  and  nine  times  in  ten, 
it  is  impossible  that  justice  can  be  done  to 
the  steward.  If  I  sustain  this  bill,  there 
never  would  be  an  action  in  the  city  against 
a  broker,  without  a  bill  in  equity.  I  hey- 
tate,  excessively,  in  permitting  such  a  bill; 
and  the  strong  inclination  of  my  opinion 
is,  that  the  demurrer  must  be  allowed. 
There  is  hardly  a  case  of  set-oflF,  in  which 
a  bill  might  not  be  sustained,  if  this  may.'* 
Time  was  given  to  search  for  precedents; 
and"  at  a  subsequent  day,  the  Chancellor 
declared;  '*it  was  impossible  to  sustain  the 
bill,  without  laying  down,  that  wherever  a 
person  is  entitled  to  a  set-off,  he  may  come 
into  this  Court;"  and  the  demurrer  was 
allowed.  This,  with  the  case  of  Wells  v. 
Cooper,  decided  in  the  Court  of  Exchequer, 
seem  to  be  considered  as  giving  the  rule. 
In  the  latter  case.  Chief  Baron  Eyre  said, 
if  it  was  only  one  matter,  it  could  not  be 
the  subject  of  a  bill;  but,  where  there  had 
been  a  series  of  transactions  on  the  one 
side,  and  payments  on  the  other,  he  was 
not  satisfied  that  it  was  not  matter  of 
account.     In   a   later  case,   Corporation  of 

Carlisle  v.  Wilson,  13  Ves.  279,  Lord 
452       Erskine  lays  down  *the  doctrine  rather 

more  largely.  He  says,  "the  prin- 
ciple upon  which  Courts  of  Equity  original- 
ly entertained  suits  for  an  account,  where 
the  party  had  a  legal  title,  is,  that  though 
he  might  support  a  suit  at  law,  a  Court  of 
Law  either  cannot  give  a  remedy,  or  cannot 
give  so  complete  a  remedy,  as  a  Court  of 
Equity;  and  by  degrees,  Courts  of  Equity 
assumed  concurrent  jurisdiction  in  cases 
of  account;  for,  it  cannot  be  maintained, 
that  this  Court  interferes  only  when  no 
remedy  can  be  had  at  law."  He  adds,  "the 
proposition  is,  not  that  an  account  may  be 
decreed  in  every  case,  where  an  action  for 
money  had  and  received,  or  indebitatus 
assumpsit  may  be  brought,  but,  that  where 
the  subject  cannot  be  so  well  investigated 
in  those  actions,  this  Court  exercises  a 
sound  discretion  in  decreeing  an  account." 
In  Porter  v.  Spencer,  2  Johns.  Ch.  Rep. 
169,  the  bill  stated,  that  the  plaintiffs  were 
merchant  tailors,  and  had  sold  clothing  to 
the  defendant,  on  a  credit  of  six  months; 
and,  that  there  was  a  balance  due  them  of 
$317  85  cents.  The  prayer  was  for  a  ne 
exeat  and  account.  Chancellor  Kent  said, 
"to  sustain  a  bill  for  an  account,  there  must 
be  mutual   demands,  and  not   merely  pay- 
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ments  by  way  of  set-off.  A  single  matter 
cannot  be  the  subject  of  an  account.  There 
must  be  a  series  of  transactions  on  one  side, 
and  payments  on  the  other." 

Apply  to  the  case  before  us,  any  of  the 
tests  established  by  these  authorities,  and 
it   will   be    seen   at    once,    that    equity   has 
nothing    to    do    with    it.      There    must    be 
mutual  demands.     No  such  thing  here;  but, 
on  one  side,  a  demand  for  work  and  labor; 
on  the  other,  payments  and  set-offs  alone. 
"A  single  matter  cannot  be  the  subject  of 
an   account;"    there    must    be    a    series    of 
transactions.      Here,    the    building    of    the 
house  is  the  single  matter  which  gives  rise 
to  the   whole    controversy.     The    principle 
of  interference  is,  that  Courts  of  Law  either 
cannot   give   a  remedy,   or  cannot   give   so 
complete  a  remedy  as  equity.     In  the  case 
before   us,    I    think,   a   Court   of   Law    can 
not  only  give  a  remedy,  but  a  more  com- 
plete remedy  than  a  Court  of  Equity. 
453      *It    is   a   simple   matter   of   contract, 
and  work  and  labor;  no  want  of  evi- 
dence; no  discovery  sought.     The  plaintiff 
says  he  has  built   the  house   according  to 
contract,  and  must  be  paid.    The  defendant 
says  he  has  done  his  work  badly;  has  left 
it  unfinished;  has  broken  his  contract;  and 
has  received  as  much  as  he  deserves.    Nov/, 
this  seems  to  me,  a  case  peculiarly  apt  for 
the  decision   of  a  jury  from  the   country; 
men   who    understand    these    matters;    and 
who,  with  the  witnesses  before  them,  with 
counsel  to  assist,  and  a  Court  to  superin- 
tend the  whole,  would  settle  fairly  such  a 
matter  as  this,  in  one  hour.     Whereas,  in 
equity,    it    has    been    depending    nineteen 
years.       The     commissioner     charges     76 
hours,  making  a  fee  of  $57.    The  record  is 
stuffed  with  innumerable  depositions;   and 
the  costs  of  the  whole  cannot  be  less  than 
$200.     Is  not  this  monstrous?     And,  if  we 
open  the  door  of  a  Court  of  Equity  to  such 
a  case  as  this,  do  we  not  let  in  every  possi- 
ble contract,   which   stipulates   that   some- 
thing shall  be  done  on  one  side,  and  some- 
thing paid  on  the  other?     It  is  most  clear^ 
therefore,    to    me,    that    this    is    not    such 
matter  of  account,  as  equity  ought  to  enter- 
tain. 

Does  the  certificate  give  us  jurisdiction? 
This  was  a  paper  given  by  Smith  to  Marks, 
after  the  building  of  the  house,  by  which 
he  acknowledged  that  he  had  received  full 
satisfaction  for  the  work.  If  this  was  true, 
the  plaintiff  has  no  claim.  If  it  was  false, 
he  has  volunteered  his  aid  to  enable  the 
defendant,  by  his  falsehood,  deliberately 
told,  to  deceive  others;  and,  forgetful  of  the 
maxim,  that  ''he  who  has  done  iniquity, 
shall  not  have  equity,"  would  found  on 
this  very  iniquity,  a  right  to  the  assistance 
of  an  equitable  tribunal.  The  bare  state- 
ment of  the  proposition  is  sufficient;  and  I 
am  clear,  that  the  decree  of  the  Chancellor 
should  be  affirmed. 
Decree  affirmed. 


MBCHANIC'5  LIEN. 

L  Definition, 
n.  Object.  Oriffln  and  Nature. 

A.  Object 

B.  OrlffiD. 

C.  Natare. 


III.  Substantial  Compliance. 

IV.  ConstrucUon  of  SUtutcs. 
V.  Property  Subject  to  Lien. 

A.  Public  Property. 

B.  Private  Property. 

1.  In  General. 

2.  Building  for  Joint  Purpose. 

8.  BoUdinw  on  Separate  LoU. 
4.  Material  Not  Used. 

6.  Surplus  after  Paying  Prior  Lien. 

6.  RenU  and  Profits. 

7.  Real  Estate  of  Feme  Covert. 
&  Machinery. 

9.  Several  Buildings  on  Same  Lot. 
VI.  Estate  or  Interest  Subject  to  Lien. 

A.  In  General. 

B.  Separate  Estate  of  Feme  Covert. 
VIL  Wbo  May  Subject  Property  to  Lien. 

A.  Vendee. 

B.  Married  Woman. 

C.  Contractors. 

D.  Subcontractors. 

VIII.  Contract  under  Which  Lien  Acquired. 

A.  In  General. 

B.  Oral  Contract 

C.  Written  Contract 

D.  Ratification  of  Contract 
IX.  Requisites  of  Lien. 

A.  In  General. 

B.  Notice  to  Owner. 

1.  Object  of  Notice. 

2.  By  Subcontractor. 
8.  By  Materialman. 

4.  Sufllciencj  of  Notice. 

C.  Filing  and  Recordation  of  Claim. 

1.  In  General. 

2.  Time  of  Filing. 

8.  Where  to  Be  Recorded. 

4.  Proof  of  Recordation. 

B.  Filing  Contrary  to  Law- Effect 

fi.  Burden  of  Proof  to  Show  Compliance. 

7.  Account  and  SUtement  of  Claim. 

a.  In  General. 

b.  What  May  Be  Considered  In  Determining 
Sufficiency. 

c.  Name  of  Owner. 

d.  Description  of  Property. 
(1)  Object 

e.  Subscribing  Account 

f.  Verification. 

g.  Miscellaneous  Instances  of  Account 

(1)  Entire  Con  tract- Extra  Work. 

(2)  Buildings,  on  Distinct  Lots. 
(8)  Several  Houses. 

(4)  Balance  of  Account 

(5)  Gross  Sum  for  Repairs, 
(fl)  Estimates  Furnished. 
(7)  Term  "Due"  Construed. 

X.  Amount  Secured  by  Lien. 

A.  When  Owner  Falls  to  Record  Contract 

B.  To  a  Subcontractor. 

C.  Reservation  by  Owner  Not  for  Benefit  of  Sub- 

contractor. 

D.  For  Extra  Work. 

E.  Where  Amount  Due  by  Instalmento. 

F.  Recoupment 

XI.  Assignment  of  Lien. 

XIL  Priorities. 

A.  In  General. 

B.  Time  of  Commencement  of  Lien. 

1.  In  General. 

2.  Proof  of  Time. 

C.  Prior  Deeds  of  Trust 

D.  Subsequent  Deeds  of  Trust 

E.  Dower. 
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F.  Lien  for  Money  Advanced  for  Buildlnff. 

G.  Vendor's  liien. 

H.  Lien  of  Fieri  Facias. 
I.  Liens  airainst  Leffal  and  Equitable  Title. 
J.  Lien  of  Judgment  asrainst  Grantor  In  Unre- 
corded Deed. 

XIII.  Waiver  and  Loss. 

XIV.  Mersrer.     • 

XV.  Pleading  and  Practice.  • 

A.  Methodsof  Enforcing  Lien. 

1.  By  Bill  in  Equity. 

2.  By  Motion. 

B.  Parties. 

1.  In  General. 

C.  The  BlU. 

1.  In  General. 
8.  Time  to  Be  Filed. 
8.  Alleglncr  Perfection  of  Lien. 
4.  Allegln ST  Failure  to  Pay  Estimate. 
6.  Unnecessary  to  Allege  Approval  of  Contract 
by  Contractor. 

6.  Unnecessary  to  Allege  Any  Part  Due. 

7.  When  Allegations  Denied  Must  fie  Proved. 

D.  New  or  Supplemenul  Bill. 

E.  Cross  Bill. 

F.  Directing  an  Issue. 

G.  Decree  of  Judgment 
1.  May  Be  Personal. 

8.  Decree  for  Sale  Not  Final. 

H.  When  Judgment  Will  Not  Be  Reversed. 
I.  Appeal. 
J.  Sale. 

1.  When  for  Cash. 

2.  When  on  Credit. 

8.  Sale  of  Machinery  and  Other  Property  May 
Be  Separate. 
XVI.  Evidence. 

A.  In  General. 

B.  Receipt 

I  DEFINITION. 

A  lien  is  a  hold  or  claim  which  one  person  has 
upon  the  property  of  another  as  a  security  for  some 
debt  or  charge.  Central  City  Brick  Co  v.  Norfolk, 
etc.,  R.  Co.,  44  W.  Va.  286.  28  S.  E.  Rep  928.  It  Is  the 
ligament  or  tie  which  binds  ceruin  property  to  a 
particular  debt  for  its  payment  or  satisfaction. 
U.  S.  Blowpipe  Co.  V.  Spencer,  40  W.  Va  698,  21 
S.  E.  Rep.  760. 

Creature  of  SUtute.—And  the  mechanic's  lien  on 
buildings,  etc..  and  the  land  on  which  they  are 
erected,  as  we  know  it  is  the  creature  of  statute, 
and  was  unknown  at  common  law  or  In  equity.  U. 
S.  Blowpipe  Co.  V.  Spencer.  40  W.  Va.  608,  21  S.  E. 
Rep.  772.  and  see  in/ra" •Origin." 

II.  OBJECT.  ORIGIN  AND  NATURE. 

A.  OBJECT.— The  statute  was  designed  to  give 
.security  to  those  who,  by  their  labor,  skill,  and 
materials,  add  value  to  property  by  a  pledge  of  the 
interest  of  their  employer  for  their  payment:  and 
for  that  purpose  It  subordinates  all  other  Interests 
acquired  subsequent  to  the  commencement  of  their 
work.  Bank  v.  Dashlell.  25  Gratt  616;  Cushwa  v. 
Improvement,  etc.,  Ass'n,  45  W.  Va.  490.  82  S.  E. 
Rep.  264. 

B.  ORIGIN.— What  Is  known  as  the  "mechanic's 
Hen"  on  real  estate  and  buildings  is  the  creation  of 
statute.  It  was  unknown  at  common  law,  but  the 
right  given  by  statute  to  enforce  It  In  a  court  of 
equity  carries  with  it  all  the  rights  incident  to  that 
court's  principles  and  rules  and  ItH  methods  of  pro- 
cedure. U.  S.  Blowpipe  Co.  V.  Spencer,  40  W.  Va. 
608.  21  S  £.  Rep.  769:  Mertens  v.  Casslnl  Mosaic  & 
Tile  Co.  (W.  Va.).  44  S.  E.  Rep.  245:  Shackleford  v. 
Beck,  80  Va.  673;   S.   V.  R.  Co.   v.  Miller,  80  Va.  826; 


Stout  V.  Golden.  0  W.  Va.  281 :  Mayes  v.  RufEaers,  8 
W.  Va.  884:  Nlswander  V.  Black.  60  W.  Va.  188. 40  S. 
B.  Rep.  486;  McGugin  v.  Ohio  River  R.  Co..  83  W.  Va. 
63, 10  S.  E.  Rep.  86;  Central  City  Brick  Co.  v.  Norfolk, 
etc..  R.  Co..  44  W.  Va.  286.  28  S.  E.  Rep.  926i 

C.  NATURE. 

A  Specific  Lien,— The  lien  is  specific;  that  is.  It  is 
confined  to  the  particular  building  or  stractnre 
upon  whicb  the  labor  was  done  or  the  materials 
were  furnished;  thus,  a  single  lien  for  materials 
furnished  for  repairing  a  house  and  the  fence. 
The  claimant  may  have  a  lien  noon  the  hoaM 
for  the  materials  furnished  for  the  repairs 
upon  the  house,  and  he  may  have  another 
lien  for  materials  used  for  the  constrnctloD  of 
the  fence:  but  he  has  no  lien  upon  the  hoose 
for  materials  used  in  building  the  fence,  and  he 
has  no  lien  upon  the  fence  for  materials  used  upon 
the  house."  Mertens  v.  Casslnl  Mosaic  &  TlleOa 
(W.  Va.).  44  S.  E.  Rep.  846,  quoting  Jones  on  Liens, 
vol.  2.  S  1810. 

Lien  Not  Created  by  Contract*  bat  by  PambhlBK 
naterlal  or  Doing  Work.— It  is  not  the  contract  for 
erecting  or  repairing  the  building  which  creates  tbe 
lien,  but  it  is  tbe  use  of  tbe  materials  famished 
and  labor  expended  by  the  contractor,  whereby  the 
building  becomes  a  part  of  the  freehold,  that  glrcs 
the  materialmen  and  laborers  their  liens  under  the 
statute.  Mertens  v.  Casslnl  Mosaic  &  Tile  Co.  (W. 
Va.).  44  S.  E.  Rep.  846.  Nor  does  the  statute  give  the 
mechanic  the  right  to  his  debt,  but  merely  fur- 
nishes a  remedy  for  Its  collection.  Mertens  v.  Cas- 
slnl Mosaic  &  Tile  Co.  ( W.  Va.),  44  S.  £.  Rep.  245. 

IIL  SUBSTANTIAL  COMPLIANCa 

A  mechanic's  lien  is  of  statutory  creation,  and 
can  be  maintained  by  a  substantial  observance  of. 
and  compliance  with,  the  requirements  of  the 
statute.  Stout  v.  Golden.  9  W.  Va.  S81;  McOogin 
V.  Ohio  River  R.  Co..  88  W.  Va.  63.  10  S  E. 
Rep.  86;  Central  City  Brick  Co.  v.  Norfolk,  etc. 
R.  Co.,  44  W.  Va.  886,  28  S.  E.  Rep.  926:  Shackle- 
ford  V.  Beck,  80  Va.  678;  S.  V.  R,  Co.  v.  Miller, 
80  Va.  826;  Mayes  v.  Ruffners,  8  W.  Va.  884:  Mer- 
tens V.  Casslnl  Mosaic  &  Tile  Co.  (W.  Va.).  44  S.  E. 
Rep.  246;  Nlswander  v.  Black.  60  W.  Va.  188,  40  S.  E. 
Rep.  436;  U.  S.  Blowpipe  Co.  v.  Spencer.  40  W.  Va. 
608,  21  S.  E.  Rep.  760:  Oilman  V.Ryan,  96  Va. 494. t8 
S.  E.  Rep.  876. 

IV.  CONSTRUCTION  OF  STATUTES.      • 

Mechanic's  Hen  laws  are  opposed  to  common 
right,  and  confer  special  privileges  upon  one  class 
of  the  community  not  enjoyed  by  others,  and 
should  receive  a  strict  construction,  and  parties 
claiming  iLs  benefits  must  bring  themselves  clearly 
within  its- provisions.  McGugIn  v.  Ohio  River  R. 
Co.,  33  W.  Va.  63.  10  S.  E.  Rep.  86.  But  such  a  lien 
may  be  maintained  by  a  substantial  observance  of, 
and  compliance  with,  the  requlremenu  of  the 
statutes.  Stout  v.  Golden,  9  W.  Va.  231 ;  Central  aty 
Brick  Co.  V.  Norfolk,  etc..  R.  Co.,  44  W.  Va.  286.  28  S. 
E.  Rep.  988;  Shackleford  v.  Berk,  80  Va.  578;  S.  V.  R 
Co.  V.  Miller.  80  Va.  826;  Mayes  v.  Ruffners.  8  W.  Va. 
384:  Mertens  v.  Casslnl  Mosaic  &  Tile  Co.  (W.  Va.). 
44  S.  E.  Rep.  24.'i:  Nlswander  v.  Black,  60  W.  Va.  1» 
40  S.  E.  Rep.  435:  U.  S.  Blowpipe  Co.  v.  Spencer.  40 
W.  Va.  698.  21  S.  E.  Rep.  769. 

Operates  ProipecClvely.— The  Code  of  1860.  ch.  119- 
S  2.  p.  567.  provided  for  mechanic's  liens  only  where 
land  on  which  the  house  was  to  be  built  or  repaired 
was  In  a  city  or  town,  and  an  agreement  in  writisf. 
for  the  erection  of  a  house  in  the  country,  eotered 
into  the  ist  day  of  March,  1866.  which  agreement  vas 
duly  recorded,  is  not  alien  on  the  property,  nor  is  It 
a  lien  under  the  act  of  the  18th    of  April.  1867,  it 
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havlnff  only  a  prospective  operation.    Hendricks  v. 
Fields,  S6Gratt.  447. 

V.  PROPERTV  SUBJECT  TO  LIEN. 

A.  PUBLIC  PROPERTY.-Property  which  is  ex- 
empt  from  seizure  and  sale  under  an  execution 
apon  g-rounds  of  public  necessity  must  for  the  same 
reason  be  equally  exempt  from  the  operation  of  the 
mechanic's  lien  law.  unless  it  appears  by  law  Itself 
tbat  property  of  this  description  was  meant  to  be 
included:  and  to  warrant  this  inference  somethinir 
more  must  appear  than  the  ordinary  provisions 
ibat  the  claim  is  to  be  a  lien  ag-alnst  a  particular 
class  of  property  enforceable  as  Judgment  ren- 
dered in  other  civil  actions.  Hall's  Safe  &  Lock  Go. 
T.  Scites.  as  W.  Va.  601.  18  S.  £.  Rep.  806:  Phillips  v. 
UDlTersity.  07  Va.  472.  84  S.  E.  Rep.  66:  Hicks  v.  Roa- 
noke Brick  Co.,  04  Va.  741.  27  S.  E.  Rep.  606:  Manly 
Ufg.  Co.  V.  Broaddus,  04  Va.  547,  27  S.  E.  Rep.  488. 

And  in  Hicks  v.  Roanoke  Brick  Co..  04  Va.  747,  27  S. 
E.  Rep.  506.  it  was  said:  "It  is  contrary  to  public 
policy  to  allow  a  lien  to  be  acquired  on  public  prop- 
erty, and  the  mechanic's  Hen  laws  do  not  apply  to 
public  buildlnsrs  erected  by  states,  cities  and  coun- 
ties for  public  uses,  unless  the  statute  authorizlnff 
the  lien  expressly  so  provides."  Phillips  v.  Univer- 
sity. 07  Va.  474,  34  S.  E.  Rep.  66. 

Unlversny  of  Virginia— The  University  of  Virginia 
la  public  property  created  and  used  for  public  pur- 
poses, and  its  buildingrs  and  grounds  are  the  prop- 
erty of  the  state  and  cannot  be  subjected  to  a 
mechanic's  lien.  Phillips  v.  University,  07  Va.  472. 
34  S.  E.  Rep.  66. 

Fornishiofl:  MatcrlaU.— Furnishing  meterlals  to  be 
used  by  a  contractor  in  the  erection  of  public  Im- 
provements for  a  city,  which  meterlals  are  so  used, 
does  not  give  any  Hen  on  the  fund  due  by  the  city 
to  the  contractor.  Hicks  v.  Roanoke  Brick  Co.,  04 
Va.  :41.  27  S.  £.  Rep.  606. 

Authority  to  Issue  Bonds  Does  Not  Authorize 
Llen.-The  act  of  January  23,  1806.  authorizing  the 
rector  and  visitors  of  the  University  of  Virgin  la  to 
issue  bonds  and  borrow  money  thereon  does  not 
give  a  mechanic  a  right  to  a  mechanic's  Hen  thereon. 
PhiUlps  V.  University.  07  Va.  473.  84  S.  E.  Rep.  66. 

Power  of  Supervisors.— A  board  of  supervisors 
cannot  give  a  Hen  upon  a  public  building,  nor  does 
the  contractor,  nor  do  those  who  furnish  materials, 
nor  the  artisans  employed  in  its  construction, 
acqnire  a  lien  of  any  kind  upon  It.  Those  who 
contract  with  the  board  of  supervisors  to  do  work 
for  the  county,  or  furnish  materials  to  it.  do  so  not 
upon  expectation  of  securing  their  compensation 
by  a  lien,  but  solely  upon  the  faith  and  credit  of  the 
county.  Manly  Mfg.  Co.  v.  Broaddus,  04  Va.  565,  27 
S.  E.  Rep.  488.  See  also,  Phillips  v.  University,  07 
Va.  474.  84  S.  E.  Rep.  6& 

B.  PRIVATE  PROPERTV. 

1.  In  GBNVRAli. 

Entire  Lot  In  Town  Considered  Necessary. —The 
statute  gives  a  lien  not  only  on  the  building,  but 
also  on  "so  much  land  therewith  as  shall  be  neces- 
sary for  the  convenient  use  and  enjoyment  of  the 
premises."  In  the  absence  of  proof  to  the  con- 
trary, a  lot  in  a  town,  such  as  is  described  in  this 
ci»e.  is  necessary  to  the  convenient  and  reasonable 
enjoyment  of  the  building  put  upon  it.  Pairo  v. 
Bethell.  75  Va.  82& 

And  where  material  is  furnished  and  work  done 
under  the  second  section,  ch.  130.  of  Acts  1872-3,  p.  460. 
most,  in  the  language  of  the  statute,  be  furnished 
and  done  "by  virtue  of  a  contract  with  the  owner 
or  his  agents:"  and  the  Hen  attaches  to  the  lot  or 
lots  on  which  the  building  is  erected,  as  well  as  to 
the  mere  building  ^tself.  Charleston  Lumber,  etc., 
Co.  V.  Brockmyer,  18  W.  Va.  501. 


Material  lacorponitod  In  Baildlnff.— If  material  is 
used  in  the  building,  and  the  owner  gets  the  bene- 
fit thereof,  the  lien  attaches  without  regard  to  the 
contract,  unless  it  has  been  recorded,  under  §  5. 
ch.  7Z,  Code.  McConnell  v.  Hewes,  50  W.  Va.  88,  40  S. 
E.  Rep.  480. 

And  the  object  of  this  provision  is  to  secure  ma- 
terialmen when  the  material  furnished  by  them 
has  become  a  part  of  the  building  beyond  re~ 
claim er,  and  also  to  prevent  collusion  between  the 
contractor  and  the  owner  to  defraud  the  material- 
men, and  not  to  destroy  the  owner's  security  under 
his  contract.  McConnell  v.  Hewes,  50  W.  Va.  83,  40' 
S.  E.  Rep.  4S0. 

2.  Building  fob  Joint  Purposes.  —  A  stack 
erected  in  a  building  used  as  a  pork-house,  for  the 
joint  purposes  of  pork-house  and  generating  steam 
and  running  machinery  in  a  distillery  attached 
thereto,  and  which  can  be  used  as  a  distillery  only 
in  connection  with  the  pork-house,  must  be 
regarded  as  a  structure  necessary  to  both  establish 
ments  and  as  a  part  thereof,  although  the  pork- 
house  may  be  used  Independently  of  the  distillery; 
and  a  mechanic  has  a  lien  on  both  establishments 
for  the  construction  of  the  stack  by  virtue  of 
the  act  of  the  General  Assembly  passed  February 
3.  1858.  for  the  benefit  of  the  mechanics  of  Wheeling. 
Bodley  V.  Denmead.  1  W.  Va.  240. 

8.  Buildings  on  Separatb  Lots.— Mrs.  S.  bar- 
gained with  general  contractors.  D.  &  W.,  to  build 
two  houses  on  two  distinct  lots,  for  an  entire  price, 
and  the  latter  bargained  with  a  subcontractor,  D., 
to  furnish  materials  for  the  entire  work,  and  the 
work  was  done  and  the  materials  furnished  accord- 
ingly, //eld,  the  Hen  of  the  general  contractors  and 
of  the  subcontractor  is  joint  on  both  houses,  under 
Code  1878.  ch.  116.  S  8.  Sergeant  v.  Denby,  87  Va. 
206, 12  S.  E.  Rep.  402.  And  where  separate  buildings, 
though  in  one  block,  are  erected  under  separate 
and  independent  contracts,  no  lien  can  attach  under 
such  contracts  to  all  the  buildings.  Mertens  v. 
Casslni  Mosaic  &  Tile  Co.  (W.  Va.>,  44  S.  E.  Rep.  246. 

4.  Material  Not  Used.— Materialmen  who  fur. 
nish  material  to  contractors  do  so  at  their  own 
risk,  unless  such  material  is  Incorporated  in  the 
building  for  which  It  is  furnished,  or  they  notify 
the  owneV  of  the  bu.llding  In  advance  that  they  will 
look  to  him  for  payment  therefor,  and  he  acquiesces 
therein,  and  receives  the  material  with  such  con- 
dition attached.  In  the  latter  case.  he.  and  not  the 
contractors,  becomes  the  purchaser  of  the  material. 
McConnell  v.  Hewes,  80  W.  Va.  88.  40  S.  E.   Rep.    486. 

Bstimotes  to  Be  on  Labor  and  Material  Used.— in  a 
written  contract,  it  is  provided  that  certain  con- 
tractors  will  erect  a  building  on  a  certain  lot  for 
the  owner  thereof,  for  a  fixed  sum,  payable  in  in- 
stalments on  estimates  and  certificates  of  the 
architects  as  the  work  progresses.  Estimates  must 
be  on  the  labor  and  material  actually  used  in  the 
building,  and  cannot  be  extended  to  Include  ma- 
terial not  so  used,  although  in  course  of  prepara- 
tion for  such  use.  McConnell  v.  Hewes,  50  W.  Va. 
88,  40  S.  E.  Rep.  436. 

Default  of  Contractor. -A  materialman  who  fur- 
nishes material  to  the  contractors  can  have  no  lien 
on  such  building  If  the  material  is  not  incorporated 
therein  by  reason  of  the  default  of  the  contractors. 
McConnell  v.  Hewes.  50  W.  Va.  83.  40  S.  E.  Rep.  436. 

6.  Surplus  after  Paying  Prior  Lien.— Where 
A  agrees  to  convey  land  to  B.  a  married  woman, 
who  takes  possession  and  builds  thereon,  and  the 
mechanic  who  does  the  work  takes  the  proper  steps 
and  secures  his  lien  upon  It  after  which  time  the 
vendor  conveys  the  land  to  B,  reserving  a  lien 
thereon  for  the  purchase  money,  which  he  enforces, 
any  surplus  remaining  after  satisfying    his    lieu 
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cannot  be  subjected  to  the  mechanic's  lien,  it  hav- 
Inar  become  the  separate  personal  estate  of  B. 
Charleston  Lumber,  etc.,  Co.  v.  Brockmyer.  18  W. 
Va.686. 

6.  Rents  and  Profits.— There  may  be  a  me- 
chanic's lien  on  the  rents  and  profits  of  the  separate 
real  estate  of  a  married  woman,  when  she  or  her 
affents  haye  made  the  contract  with  the  mechanic 
for  buildinff.  Charleston  Lumber,  etc.,  Co.  v.  Brock- 
myer,  18  W.  Va.  687. 

7.  Real  Estate  of  Feme  Covert.— There  can  be 
no  mechanic's  lien  on  the  real  estate  of  a  married 
woman,  when  she  has  not  a  separate  estate  therein. 
Charleston  Lumber,  etc..  Co.  v.  Brockmyer,  18  W. 
Va.  586. 

8.  MACHINERY.— All  machinery  and  apparatus  of 
a  permanent  character,  and  essential  to  the  pur- 
poses for  which  a  bulldlnfir  is  erected,  althouirh  the 
connection  between  them  is  such  that  it  may  be 
severed  without  physical  or  lasting  injury  to  either, 
may  be  subjected  to  a  valid  mechanic's  Hen.  Has- 
kln  Wood,  etc.,  Co.  v.  Cleveland,  etc.,  Co.,  94  Va. 
489,  96  S.  £.  Rep.  878. 

May  Be  Sab|ectod  Separate  from  Bulldlofl:.- Ma- 
chinery of  a  permanent  character  may  be  subjected 
to  a  mechanic's  lien  without  subjecting  the  build- 
ings in  which  It  is  located  and  for  the  object  for 
which  the  building  is  constructed  and  the  machin- 
ery is  essential.  Haskin  Wood,  etc.,  Co.  v.  Cleve- 
land, etc,  Co..  94  Va.  489.  26  S.  E.  Rep.  878. 

9.  Several  Builj>ing8  on  Same  Lot.— When 
labor  is  performed  or  materials  furnished,  under 
one  contract,  upon  several  buildings,  all  situate 
upon  one  lot  of  land,  belonging  to  the  contracting 
owner,  the  Hen  atuches  to  all  the  land  for  the 
whole  value  of  the  labor  performed,  and  It  is  Im- 
material whether  the  contract  specifies  one  sum 
for  all  the  work  or  separate  amounts  for  each 
building.  Mertens  v.  Casslnl  Mosaic  &  Tile  Co.  ( W. 
Va.),  44  S.  E.  Rep.  245. 

VI.  ESTATE  OR  INTEREST  SUBJECT  TO  UEN. 

A.  IN  GENERAL.— The  owner  of  land,  with  whom 
or  with  whose  agent  the  contract  must  be  made 
under  our  statute,  is  not  simply  the  legal  owner, 
but  It  includes  also  an  equitable  owner:  nor  need 
he  be  the  owner  In  fee,  he  may  own  any  Interest  In 
the  land,  but  the  mechanic's  Hen  will,  of  course,  be 
confined  to  a  Hen  on  his  Interest  In  the  land.  But 
unless  the  statute  so  provides,  the  consent  of 
the  holder  of  the  legal  tlUe  that  the  person,  who 
has  agreed  to  purchase  the  land  of  him,  shall  or 
may  erect  a  building  upon  It,  wlU  not  make  the 
interest  of  the  legal  owner  of  the  land  liable  to  the 
mechanic's  lien  arising  from  the  contract  by 
the  mechanic  with  the  party  who  has  agreed  to  pur- 
chase the  land.  Charleston  Lumber,  etc.,  Co.  v. 
Brockmyer.  18  W.  Va.  592. 

B.  SEPARATE  ESTATE  OF  FEME  COVERT.— By 
a  contract  with  a  mechanic  to  build  a  house  on  her 
separate  real  esute  or  by  a  contract  with  anyone 
to  furnish  materials  for  such  building,  she  may 
create  a  Hen,  under  our  law.  which  will  render  the 
rents  and  profits  of  the  building  so  erected,  so  long 
as  the  marriage  continues,  liable  to  the  payment  of 
said  Hen,  In  preference  to  any  Hen  which  she  and 
her  husband  could  subsequently  create  by  uniting 
In  a  deed.  But  such  Hen  could  only  be  enforced,  as 
other  debts  of  a  married  woman  are  enforced,  by 
renting  out  the  property  from  year  to  year  during 
the  continuance  of  the  marriage.  Charleston 
Lumber,  etc.,  Co.  v.  Brockmyer,  18  W.  Va.  595. 

VII.  WHO  MAY  SUBJECT  PROPERTY  TO  LIEN. 
A.  VENDEE. 
Power  to  Bind  Intereat  of  Vendor.— The   Hen  of  a 

mechanic   Is  subordinate  to  that  of  a  vendor  of 
land,  on  which  a  building  Is  erected,  for  the  un- 
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Paid  purchase  money,  and  the  court  cannot.  In  tue 
absence  of  any  statutory  provision,  underuke  to 
give  to  a  mechanic  a  Hen  against  the  prerlons 
vendor's  Hen  on  any  part  of  the  purchase  money 
for  which  the  lot  and  building  might  sell  hecanse 
of  its  enhanced  value  by  reason  of  the  erection  of 
the  building.  Charleston  Lumber,  etc  Co.  v. 
Brockmyer.  18  W.  Va.  580. 

B.  MARRIED  WOMAN.  — By  a  contract  with  a 
mechanic  to  build  a  house  on  her  separate  real 
estate,  or  by  a  contract  with  one  to  furnish  mate- 
rials for  such  a  building,  she  may  create  a  lien, 
under  our  law,  which  will  render  the  rents  and 
profits  of  the  building  to  be  erected,  so  long  as  the 
marriage  continues,  liable  to  the  payment  of  said 
lien,  in  preference  to  any  Hen  which  she  and  her 
husband  could  subsquently  create  by  uniting  in  a 
deed.  But  such  Hen  could  only  be  enforced,  as 
other  debts  of  a  married  woman  are  enforced,  by 
renting  out  the  property  from  year  to  year  dnrinr 
the  continuance  of  the  marriage.  Charleston  Lum- 
ber, etc..  Co.  V.  Brockmyer,  18  W.  Va.  695. 

C.  CONTRACTORS.— The  term  "general  con- 
tractor," as  used  In  the  act  of  July  11, 1870.  entitled 
"an  act  In  relation  to  mechanics*  Hens."  Includes  all 
persons  furnishing  materials  for  or  doing  work  upon 
a  building,  under  a  contract  made  by  such  persons 
directly  with  the  owner  of  the  building.  M  &  M. 
Sav.  Bank  of  Norfolk  v.  Dashlell,  85  Gratt  616:  Cen- 
tral City  Brick  Co.  v.  Norfolk,  etc  R.  Co..  44  W.  Va. 
286,  28  S.  E.  Rep.  026. 

And  where  lumber  Is  furnished  to  a  railroad  com- 
pany to  be  used  In  the  construction  of  tunnels, 
buildings,  etc..  the  person  furnishing  It  is  a  general 
contractor  within  the  meaning  of  the  mechanic's 
Hen  law.  Code  187S,  ch.  115.  Boston  &  Co.  v.  C  &0. 
R.  Co.,  76  Va.  180. 

But  the  provision  that  every  subcontractor  or 
other  person  who  shall.  In  pursuance  of  the  pur- 
poses of  the  original  contract  between  the  owner 
and  the  original  contractor,  perform  any  labor, 
etc..  shall  have  a  Hen,  does  not  extend  to  a  subcon- 
tractor of  a  subcontractor.  McOugln  v.  Ohio  River 
R,  Co.,  83  W.  Va.  63.  10  S.  E.  Rep.  36;  Richardson  v. 
Norfolk,  etc..  R.  Co..  37  W.  Va.  641.  17  S.  E.  Rep.  195. 

Incipient  Uen.— Furnishing  materials  creates  an 
incipient  Hen.  but  to  perfect  It  the  general  con- 
tractor must.  In  conformity  with  Code  1873.  ch.  115, 
S  3  to  S  11  Inclusive,  within  the  prescribed  time,  file 
In  the  county  or  corporation  court  of  the  county  or 
corporation  In  which  Is  situated  the  property  on 
which  Hen  Is  sought  to  be  secured,  and  In  the 
clerk's  office  of  the  chancery  court  of  Richmond 
city,  where  the  property  is  in  said  city,  a  true  ac- 
count of  the  work  done,  or  materials  furnished, 
sworn  to  by  the  claimant  or  his  agent,  with  a  suie- 
ment  attached,  signifying  his  Intention  to  claim  the 
benefit  of  the  lien,  which  is  to  be  recorded  by  the 
clerk.    Boston  &  Co.  v.  C.  &  O.  R.  Co..  76  Va,  190. 

D.  SUBCONTRACTORS.— A  subcontractor  in  the 
second  degree,  who  shows  no  privity  of  contract 
with  the  owner  of  the  land  on  which  a  building  is 
erected,  or  with  his  duly  authorized  agents,  who 
furnishes  material,  or  labor  In  the  erection  or  con- 
struction of  the  building,  can  acquire  no  Hen  on 
the  lot  or  building  by  giving  the  notice  provided 
for  in  S  5,  ch.  76.  Code  W.  Va.,  within  thirty  days 
after  the  labor  was  performed  or  material  fur- 
nished. McGugln  V.  Ohio  River  R.  Co.,  83  W.  Va.  68. 
10  S.  E.  Rep.  36. 

And,  under  ch.  115,  Code  1873.  f  8,  secures  to  a  sub- 
contractor the  benefit  of  Hen  given  general  con- 
tractor by  §  4,  provided  notice  is  given  by  former 
before  Hen  Is  discharged.  This  remedy  is  addi- 
tional to  that  conferred  by  S  5.  which  gives  to  such 
contractor,  upon  compliance  with  its  requirements 
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tbe  rifflit  to  ctaarffe  owner  personally.  Under!  8, 
rerard  is  bad  to  state  of  accounts  between  own 
and  general  contractor:  under  S  6,  none  Is  had.  S> 
V.  R.  Co.  V.  Miller.  80  Va.  821. 

VilL  CONTRACT   UNDER  WHICH  LIBN  ACQUIRBD. 

A.  IN  GENERAL.— A  mechanic's  lien  is  a  creature 
of  sutute.  and  must  have  its  foundation  in  a  con- 
tract, with  which  it  must  correspond.  Sergeant  v. 
Denby.  87  Va.  206,  12  S.  E.  Rep.  402. 

Bat  it  is  immaterial  whether  the  contract  be  writ- 
ten or  oral,  to  create  such  lieu.  W.  Va.  Bldg.  Co. 
V.  Saocer.  45  W.  Va.  483.  81  S.  E.  Rep.  966. 

riajt  Be  by  Contract  of  Owner  or  Agent.— The  ma- 
terial furnished  and  work  done  under  S  3.  ch.  189. 
Acts  1872.  p.  460.  must  in  the  language  of  the  statute, 
be  furnished  and  done  "by  virtue  of  a  contract  with 
the  owner  or  his  agents:"  and  the  lien  attaches  to 
tbe  lot  or  lots  on  which  the  building  is  erected,  as 
well  as  to  the  mere  building  itself.  Charleston 
Lnmber.  etc..  Co.  v.  Brockmyer.  18  W.  Va.  fi91. 

Persons  Having  No  Privity  Not  Bmbraced.— While 

5  7,  ch.  64,  Acto  1882  (Warth's  Code  1887,  ch.  75),  gives 
a  lien  on  all  the  real  estate  and  personal  property  of 
an  incorporated  company  doing  business  in  this 
sute  to  every  workman,  laborer,  or  other  person 
who  does  any  work  or  performs  any  labor  for  such 
company  by  virtue  of  any  contract,  written,  verbal, 
express  or  implied,  with  such  company,  for  the 
value  of  the  work  so  done  or  labor  so  performed. 
Richardson  v.  Norfolk  &  W.  R.  Co.,  87  W.  Va.  641.  17 

6  E.  Rep  196. 

Yet  tbe  meaning  of  this  section  cannot  be  extended 
to  embrace  persons  who  have  no  privity  of  contract 
with  the  company,  but  must  be  confined  to  those 
who  have  such  contract,  and  who.  by  virtue  thereof, 
do  tbe  work  and  perform  the  labor  for  which  the 
lien  is  claimed.  Richardson  v.  Norfolk  &  W.  R.  Co., 
37  W.  Va.  641,  17  S.  E.  Rep.  195. 

B.  ORAL.  CONTRACT.— The  mechanic's  lien  ex- 
Isu.  and  may  be  enforced,  where  the  work  is  done 
under  a  verbal  contract  with  the  owner.  M.  &  M. 
Sav.  Bank  of  Norfolk  v.  Dashlell.  25  0ratt.  616. 

C.  WRITTEN  CONTRACT.— Where  the  contract  is 
in  writing,  alien  may  be  acquired  under!  2.  ch.  115, 
of  Code  1873,  by  the  claimant  having  the  contract 
recorded,  in  which  case  the  remedy  would  be  by  a 
bill  In  equity,  or  it  may  be  acquired  or  secured  by 
tbe  claimant  under  the  act  of  1870,  by  filing  in  the 
proper  clerk's  office  and  having  recorded  a  true 
account  of  the  work  done  or  materials  furnished, 
sworn  to  by  the  claimant  or  his  agent,  with  a  state- 
ment attached  signifyiDg  his  intention  to  claim  the 
benefit  of  the  lien,  andTsetting  forth  a  brief  descrip- 
tion of  the  property,  and  this  Hen  may  be  enforced 
by  bill  or  motion.    Pairo  v.  Beth  ell.  76  Va.  825. 

And  ch.  115  of  the  Code  is  much  more  comprehen- 
sive than  ch.  117  of  tbe  Code  1878,  which  is  not  re- 
pealed nor  amended:  it  extends  to  a  larger  class  of 
persons,  and  prescribes  a  different  mode  of  acquir- 
ingtbellen:  it  applies  to  contracts  written  as  well 
as  oral,  and  the  remedy  is  by  motion  as  well  as  by 
bill  in  equity.    Palro  v.  Bethell.  75  Va.  825. 

D.  RATIFICATION  OP  CONTRACT.— Where  a 
sabcontractor  has  knowledge  of  the  insolvency  of 
tbe  contractor,  and  calls  on  the  owner  tb  assist  in 
the  collection  of  his  debt,  and  files  a  mechanic's 
lien,  sQch  acts  amount  to  a  ratification  of  the  con- 
tract University  v.  Snyder.  lOOiVa.  6e7.  42  S.  E.  Rep. 
3S7. 

IX.  REQUISITES  OP  LIEN. 

A.  IN  GENERAIi.— Chapter  75  of  the.Code  creates 
the  mechanic's  lien  in  certain  cases,  on  certain 
conditions:  and  S  4  of  such  chapter,  among  other 
things,  provides  that  such  account,  to  be  effectually 
filed  for  record  as  a  lien,  mustiibe>worn  to  by  the 


person  claiming  the  lien  or  by  some  person  on  his 
behalf.  Such  oath  is  an  element  essential  to  the 
creation  of  the  lien,  and.  to  be  effectual,  must  be  in 
writing,  as  a  part,  in  some  way.  of  the  paper  writing 
filed  for  record.  Lockhead  v.  Berkeley  Springs, 
etc..  Co..  40  W.  Va.  553.  21  S.  E.  Rep.  1081. 

So.  where  a  party  seeks  to  create  a  mechanic's 
lien  for  material  furnlMhed  to  a  contractor,  to  be 
used  on  the  construction  of  a  house,  he  must  com- 
ply substantially  with  the  requirements  of  the 
statute,  in  order  to  create  a  lien  on  the  property  on 
which  such  house  is  erected.  Central  City  Brick 
Co.  V.  Norfolk  &  W.  R.  Co..  44  W.  Va.  286.  28  S.  E.  Rep 
920.    And  see  ifKfra,  "Substantial  Compliance." 

And  if  the  time  limited  by  the  statute  is  suffered 
to  elapse  before  these  important  things  are  done, 
more  especially  If  intervening  rights  in  favor  of  a 
third  party  have  attached,  the  lien  cannot  be  suc- 
cessfully asserted.  W.  Va.  Bldg.  Co.  v.  Saucer,  45 
W.  Va.  483,  81  S.  E.  Rep.  967. 

B.  NOTICE  TO  OWNER. 

1.  Object  of  Noticb.— The  object  of  the  notice  is 
to  impart  information  to  the  owner  of  the  amount 
and  character  of  the  claim  intended  to  be  fixed  as  a 
lien  upon  the  property,  so  that  he  may  protect  him- 
self in  his  future  dealings  with  the  contractor. 
Mertens  v.  Cassini  Mosaic  &  Tile  Co.  (W.  Va.),  44  S. 
E.  Rep.  246:  S.  V.  R.  Co.  v.  Miller.  80  Va.  826.  And  to 
warn  and  protect  all  subsequent  purchasers  or 
incumbrancers.  Boston  &  Co.  v.  C.  &  O.  R.  Co..  76 
Va.  182":  Shackleford  v  Beck,  80  Va.  577. 

2.  By  Subcontractor. 

When  to  Be  Served. -Notice  may  be  furnished 
owner  by  subcontractor  at  any  time  between  doing 
the  labor  or  furnishing  the  materials,  and  twenty 
days  after  building  is  completed  or  work  otherwise 
terminated.  But  affidavit  must  be  furnished  within 
said  period  of  twenty  days.  S.  V.  R.  Co.  v.  Miller, 
80Va.826:  Norfolk,  etc..  R.  Co.  v.  Howison.  81  Va. 
125:  Roanoke  Land.  etc..  Co.  v.  Karn.  80  Va.  589.' 

8.  By  Materialman.— Under  the  provision  of  the 
second  and  fifth  sections  of  ch.  75.  W.  Va.  Code  1886, 
where  the  owner  pays  the  contractor  for  the  erec- 
tion of  a  building  pursuant  to  and  in  accordance 
with  the  obligations  of  his  original  contract  with  the 
contractor,  after  its  completion,  a  party  who  fur- 
nished materials  to  the  contractor  acquires  no  lien 
by  giving  notice  in  writing  to  the  owner  after  such 
payment  of  the  amount  of  his  demand,  and  that  he 
claims  the  benefit  of  the  lien  created  by  said  chap- 
er.  although  the  notice  was  given  within  thirty 
days  after  the  material  was  furnished.  In  such 
case,  no  lien  in  favor  of  the  materialman  ever  at- 
tached.   McKnight  V.  Washington,  8  W.  Va.  666. 

Materialman  Must  Take  Notice  of  Contract  between 
Contractor  and  Owner— Under  a  proper  construction 
of  the  second  and  fifth  sections  of  ch.  75,  W.  Va. 
Code  1886.  the  materialman  is  bound  to  take  notice 
of  the  contract  between  the  "owner"  and  the 
"contractor."  not  only  as  to  the  material  but  as  to 
the  price  to  be  paid  by  the  owner  for  the  construc- 
tion of  the  house  or  building  and  the  time  or  times 
the  same  is  to  be  paid  by  the  owner.  McKnight  t. 
Washington.  8  W.  Va.  671. 

4.  SuFnciBNCY  OP  Notice.— Under  Code  1878.  ch. 
115.  as  amended  by  Acts  1883-84.  pp.  686.  637,  in  an 
action  against  the  owner  by  the  subcontractor, 
whose  account  is  disputed  by  the  general  con- 
tractor. It  Is  not  sufficient  for  the  subcontractor  to 
show  that  he  has  served  his  notice  and  filed  his 
account  as  provided  by  S  5.  but  he  must  also  aver 
and  prove  that  he  has  complied  with  his  contract 
with  the  general  contractor  under  which  the  ma- 
terials were  furnished.  Kim  v.  Champion  Iron 
Fence  Co.,  86  Va.  608,  10  S.  E.  Rep.  885. 

Account  and  Statement.— Where  the   account   is 
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BUflicient,  and  a  copy  thereof,  together  witb  a  state- 
meat  of  the  intention  to  claim  the  lien.  Is  served  on 
the  owner  within  the  lime  prescribed  by  the  statute, 
this  is  a  sufficient  notice  to  the  owner,  under  S  SI77 
of  the  Code.  Taylor  v.  Neiherwood,  91  Va.  88.  20  S. 
E.  Rep.  888. 

Claim  and  Motion— Continuance.— Where  a  verified 
account  of  the  number  and  price  of  materials  fur- 
nished is  filed  with  claim  for  lien  on  a  certain 
bnlldinfir.  "with so  much  land  therewith  as  shall  be 
necessary  for  convenient  use  of  the  premises."  and 
notice  Is  served  of  claim  for  lien  and  of  motion  to 
enWce  the  same  at  first  day  of  next  term,  and  the 
motion  was  on  that  day  docketed  and  continued 
until  the  sixth  day  of  the  term,  when  it  is  heard, 
the  proceedingrs  conform  to  the  statute  and  are 
regular.  Lester  v.  Pedicro,  84  Va.  809,  4  S.  E.  Rep. 
703. 

Account  and  Affidavit  Not  to  Show  Notice.— When 
the  account  is  filed  with  the  clerk  of  the  county 
court,  as  provided  in  S  4  of  ch.  75.  it  is  not  essential, 
and  not  required  by  that  section,  that  the  account 
and  affidavit  so  filed  shall  show  on  its  face  the  fact 
of  service  of  the  account  and  notice  on  the  owner. 
Such  fact  may  be  proved  under  proper  allegations 
in  the  bill.  Niswander  v.  Black.  50  W.  Va.  188,  40  S. 
E.  Rep.  431. 

C.  FILING  AND  RECORDATION  OF  CLAIM. 

1.  In  General.— The  filing  of  the  account  is  the 
initial  and  one  of  the  most  important  steps  in  the 
establishment  of  a  mechanic's  lien.  A  substantial 
compliance  with  this  provision  of  the  statute  has 
always  been  regarded  as  essential  to  the  creation 
of  the  Hen,  and  as  necessary  for  the  protection  of 
owners,  purchasers,  and  other  lien  creditors.  Tay- 
lor V.  Netherwood.  91  Va.  88,  20  S.  E.  Rep.  888; 
Oilman  v.  Ryan.  96  Va.  497,  28  S.  E.  Rep.  87.5. 

And  the  Intention  is  that  the  mere  inspection  of 
a  record,  to  be  found  at  a  particular  place,  shall 
disclose  all  the  information  necessary  in  order  to 
enable  those  Interested  therein  to  determine  as  to 
the  existence  of  liens  on  the  property.  The  record 
should  be 'sufficient  to  Rive  in  itself  the  Information 
intended  by  the  recordation,  and  should  not  be 
made  to  depend  upon  verbal  explanations  of  its 
meaninfiT.  and  the  record  cannot  be  supplemented 
by  parol  evidence  after  suit  brousrht  to  enforce  the 
Hen.  Mertens  v.  Cassinl  Mosaic  &  Tile  Co.  (W.  Va.). 
44  S.  E.  Rep.  246;  Niswander  v.  Black.  60  W.  Va.  196, 
40  S.  E.  Rep.  431. 

What  to  Bo  Flled.-Under  ch.  ItR,  Code  1873.  a  me- 
chanic may  either  file  for  recordation  his  written 
contract  if  there  be  one.  and  if  not,  he  may  file  a 
true  account  of  the  work  done  or  material  fur- 
nished under  his  affidavit,  with  a  statement  declar- 
ingr  his  Intention  to  claim  the  benefit  of  the  lien,  and 
settiufiT  forth  a  brief  description  of  the  property, 
and  he  may  proceed' under  either  mode,  whether 
the  contract  be  in  writing  or  not.  M.  &  M.  Sav. 
Bank  of  Norfolk  v.  Dashlell.  25  6ratt.  621;  Shackle- 
ford  v.  Beck.  80  Va.  578. 

Effect  of  Failure  to  Record  Contract.— Failure  of 
the  owner  to  record  his  contract  with  the  principal 
contractor  does  not  render  his  property  liable  to 
the  claims  of  any  laborer,  mechanic  or  material- 
man, except  such  as  have  so  complied  with  the  pro- 
visions of  the  statute  as  to  entitle  them  to  tbelr 
liens.  Niswander  v.  Black.  50  VV.  Va.  188.  40  S.  E. 
Rep.  481. 

And  the  contractor,  havlngr  failed  to  secure  a 
lien  on  the  house  by  his  omission  to  fulfll  the 
requirements  of  the  statute,  a  purchaser  of  the 
house  from  the  owner  is  not  affected  with  liability 
for  the  contractor's  claim  by  reason  even  of  actual 
notice  of  the  account  thereof.  Shackleford  v.  Beck, 
80  Va.  573, 


2.  Time  or  Filing. 

Time  Runs  from  Last  Item.— Where  a  general  con- 
tractor furnished  lumber  to  a  railroad  company, 
the  last  item  beinsr  dated  September  8,  1873.  and  be 
files  his  claim  December  27,  187S.  It  was  held  tbai 
the  lien  was  Invalid,  not  being-  filed  withio  the 
time  prescribed  by  statute.  Code  1873,  ch.  US. 
Boston  &  Co.  V.  C.  &  O.  R  Co..  76  Va.  180. 

Whore  Considered  Completed  before  FiolshiBf 
Tonchea  Are  Put  on.— A  contract  for  erectlnff  a 
buildinsr  provides  that  It  shall  be  considered  com- 
pleted before  "the  finishing  touches"  are  put  on  it 
Udd.  that  ninty  days,  within  which  the  statate  al- 
lows a  mechanic's  lien  to  be  filed,  commence  from 
the  time  of  practical  completion  and  not  from  the 
actual  completion.  Acts  1888-84.  p.  636.  Trustees  of 
Franklin  St.  Church  v.  Davis,  85  Va.  198,  7  S.  E.  Rep. 
215. 

When  Work  Stopped  by  Default  of  Owner.-  That 
provision  of  the  Mechanic's  Lien  Act  of  July  II.  1B70. 
which  requires  the  contractor,  etc.,  to  file,  within 
thirty  days  after  the  completion  of  the  work,  an  ac- 
count  and  statement.  Is  construed  to  mean  actual 
completion,  and  does  not  apply  when  the  work  has 
been  stopped  by  default  of  the  owner  of  the  prop- 
erty. M  &  M.  Sav.  Bank  of  Norfolk  v.  Dashlell. 
Gratt.  616 

8.  Where  to  Be  Recorded.- Where  lumber  was 
furnished  by  a^  general  contractor  to  a  railroad 
company,  to  be  used  In  the  construction  of  their 
buildlngrs.  tunnels,  etc..  and  which  was  used  in  sev- 
eral different  counties  and  cities  of  the  ntate.  it  was 
held  that,  in  order  to  be  a  valid  mechanic's  lien  on 
the  property  of  the  company,  the  papers  mast  be 
recorded  in  every  county  and  city  In  which  the 
railroad  owned  properly.  Boston  &  Co.  v.  C.  &  0.  R, 
Co..  76  Va.  180.  Quwre,  are  railroad  companies  em- 
braced In  the  provisions  of  Code  1873,  ch.  115. 1 8  to 
8  11  inclusive. 

And  where  lumber  is  furnished  by  a  sreneral  con- 
tractor to  a  railroad  company,  which  uses  it  in  the 
constructl(m  of  a  tunnel  in  the  city  of  Richmond 
and  a  wharf  one  mile  below  the  city,  the  wharf 
is  not  within  the  jurisdiction  of  the  city,  for  the  pur- 
pose of  filiufir,  recording*  and  enforcing^  mechanic's 
liens.    Boston  &  Co.  v.  C.  &  O.  R.  Co..  76  Va.  180. 

4.  Prooi''  of  Recordation.-  On  a  motion,  proof  of 
the  recordation  of  the  account  and  statement, 
under  the  statute.  Is  proper,  if  such  evidence  is 
afforded  not  to  contradict  or  vary  the  written  con- 
tract, but  merely  to  prove  the  signing'  of  the  con- 
tract by  the  parties  and  the  performance  of  it  on 
the  part  of  the  builder.    Pairo  v.  Bethell.  75  Va.  836. 

5  Filing  contrary  to  Law— Effect.— A  sab- 
contractor  files  a  mechanic's  Hen  before  completion 
of  the  work,  contrary  to  Code.  S  2476.  HHd,  that  he 
is  liable  to  an  action  for  damage  for  injury  thereby 
done  the  contractor.  In  such  action,  the  declara- 
tion should  charge  some  special  damage  to  plaintiff, 
as  the  lanfiTuage  of  the  alleged  lien  does  not  neces- 
sarily import  injurious  defamation:  but  it  is  not 
necessary  to  give  the  name  of  any  whose  custom 
has  been  lost  to  the  plaintiff,  nor  to  state  that  the 
alleged  Hen  has  been  ended  by  limitation  or 
degree.    Moore  v.  Rolin,  89  Va.  107. 15  S.  E  Rep.  MO. 

6  Burden  of  Proof  to  Show  Compliance. -The 
provisions  of  the  statute  are  indlsi>ensable  to  the 
creation  of  the  lien,  and  hence.  If  any  one  be  not 
complied  with,  no  lien  is  acquired.  It  Is  therefore 
Incumbent  upon  the  party  assertiuff  a  lien  under 
the  statute  to  show  that  he  has  complied  with  every 
essential  requirement  of  the  statute;  and  unless 
such  compliance  is  shown,  his  claim  must  be  re- 
jected. Shackleford  v.  Beck.  80  Va.  573:  Davis  v. 
Alvord.  94  U.  S.  545:  S.  V.  R.  Co.  v.  Miller.  80  Va.  Kl: 
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Trustees  of  Franklin  St  Gtanrch  t.  Davis,  85  Va.  198. 
7S.E.Rep.  245. 

7.  ACOOUST  AND  STATXMSNT  OF  CLADC. 

fl.  In  General.— *'StSLtJiXe8  which  reqaire  the  fllinff 
of  a  true  account  of  the  work  done  or  materials 
furnished  necessarily  imply  an  itemized  or  detailed 
statement  of  the  transactions  which  are  the  fonn- 
datlon  of  the  lien,  and  the  particnlars  of  the  lien 
serve  for  the  preelection  of  the  contractor,  and 
of  purchasers  and  others  who  may  become  inter- 
ested in  the  property  subject  to  the  lien.  The 
chief  parpoee,  however,  which  the  account  serves, 
is  to  give  the  owners  notice  of  the  amount  and 
cbaracterof  the  claim,  so  that  he  may  protect 
himself  in  his  future  dealings  with  the  contractor. 
To  serve  this  purpose,  the  claim  should  show  what  it 
is  for.— whether  work  or  materials,— and  a  notice 
which  does  not  show  that  is  defective.  Statin?  a 
balance  due  is  not  sufficient.'*  Niswander  v. 
Black.  80  W.  Va.  188,  40  S.  E.  Rep.  484.  And 
▼hen  an  account  extends  throusrh  a  consid- 
erable period,  the  time  begins  to  run  from  the  last 
item.  Osborne  v.  Bigstone  Gap  Colliery  Co..  96  Va. 
58,  90  S.  E.  Rep.  446. 

If.  What  May  Be  Contidered  in  Determining  Sufficiency . 
-In  ascertaining  whether  the  account  which  is  re- 
quired to  be  filed  and  recorded  to  create  the  lien  is 
a  substantial  compliance  with  the  statute  in  respect 
to  desigoaUng  the  name  of  the  owner  of  the  prop- 
erty, the  account  proper,  and  the  sworn  sutement 
annexed  thereto  may  be  read  together.  U.  S.  Blow- 
pipe Co.  V.  Spencer,  40  W.  Va.  686.  21  S.  E.  Rep.  769. 

c  Name  of  ^>tm«r.— The  statute  contemplates  a 
positive  designation  of  the  name  of  the  owner,  if 
known  to  the  person  seeking  the  lien.  Mayes  v. 
Roffners.  8  W.  Va.  884. 

d.  Description  of  Proj)ertv.-'JJi>on  a  bill  filed  to 
enforce  a  mechanic's  lieu,  the  quantity  of  laud 
necessary  for  the  convenient  use  of  the  building  is. 
snfflcieutly  described  by  reference  to  an  exhibit 
filed  with  the  bill,  which  gives  an  adequate  de- 
sciiptlon  of  the  land,  and  seeking  to  enforce  the 
lien  against  the  land  thus  described.  Rlcblands. 
etc,  Co.  V.  Hlltebeitel,  92  Va.  91.  22  S.  E.  Rep.  806. 

(I)  Object.— The  object  of  requiring  a  description 
is  to  inform  the  owner  upon  which  of  his  property 
the  lien  is  claimed,  and  to  give  notice  thereof  to 
purchasers  and  creditors,  so  that  they  may  identify 
the  property  and  protect  themselves  against  the 
lien.  If  the  property  can  be  reasonably  identified 
by  the  description  given,  it  is  all  that  the  law  re- 
quires. Taylor  v.  Netherwood,  91  Ga.  88,  20  S.  E. 
Bep.  888. 

e,  Subeeribina  Account,— An  account  claimed  as  a 
lien  must  be  subscribed  to  by  the  person  claiming 
the  lien,  or  someone  in  his  behalf,  under  the  pro- 
visions of  S  8,  ch.  189.  Acts  of  1872-3.  Stout  v.  Golden. 
»W.  Va.281.  But  subscribing  the  affidavit  to  the 
account  is  not  the  subscribing  of  the  account  con- 
templated by  the  statute:  the  account  itself  must 
be  subscribed.    Mayes  v.  Ruffners,  8  W.  Va.  384. 

/.  Vtnftcation.—A  claim  for  a  mechanic's  lien, 
when  filed,  should  be  verified :  and  it  should  appear 
upon  its  face  to  have  been  verified,  before  it  can  be 
made  the  basis  of  the  proceeding  to  enforce  the 
claim  based  upon  it.  Liockhead  v.  Berkeley  Springs, 
etc..  Co..  40  W.  Va.  558,  21  S.  E.  Rep.  1035. 

No  Particular  Porm  Prescribed.— No  particular  form 
of  verification  is  prescribed,  and  the  certificate  of  a 
notary  at  the  foot  of  the  account  filed  that  the  con- 
tractor personally  appeared  before  him.  in  his 
county  or  city,  and  made  oath  to  the  correctness  of 
the  account,  is  a  sufficient  verification  under  the 
statute.  Taylor  v.  Netherwood,  91  Va.  88,  20  S.  E. 
Rep.  888. 

Method  of  Porelfn  Vorlfication.~lf  an  affidavit  be 


made  before  any  officer  of  another  state  or  county, 
such  as  the  District  of  Columbia,  it  is  not  duly 
authenticated  for  record  until  it  is  subscribed  by 
such  officer,  and  there  be  annexed  thereto  a  cer- 
tificate of  the  clerk  or  other  officer  of  a  court  of 
record  of  such  state  or  county,  under  an  official 
seal,  verifying  the  genuineness  of  the  signature  of 
the  first-mentioned  officer,  and  his  authority  to  ad- 
minister an  oath.  Code.  S  81.  ch.  180.  Lockhead  v. 
Berkeley  Springs,  etc..  Co..  40  W.  Va.  668.  21  S.  E. 
Rep.  1081. 

a.    Miacellaneoue  Instancee  of  Account. 

(I)  Entire  Contract -Extra  Work.— Where  the 
work  is  contracted  for  as  an  entirety  for  a  specific 
amount,  and  if  this  is  so  set  out  in  the  account  filed 
all  the  information  is  given  that  is  needed,  or  can 
reasonably  be  required.  If  extra  work  is  done,  it  Is 
sufficient  to  set  out  each  item  of  the  extra  work  and 
the  price  thereof.  Taylor  v.  Netherwood.  91  Va.  88, 
20  S.  E.  Rep.  888. 

(a)  Bulldlngrs  on  Distinct  Lots.^Where  a  contract 
has  been  made  which  estimates  or  fixes  the  price  of 
materials  furnished  and  work  done  upon  each  of 
two  or  more  buildings,  on  disconnected  lots,  an 
account  which  claims  the  aggregate  price  as  a  lien 
upon  all  of  the  lots  is  not  a  substantial  compliance 
with  the  statute.  And  In  the  absence  of  an  entire 
contract,  an  account  for  furnishing  and  hauling 
sand,  and  hauling  bricks,  as  a  basis  of  a  mechanic's 
lien,  should  show  the  amount  of  sand  furnished 
and  hauled  and  the  prices  charged  therefor,  and 
the  quantity  or  number  of  bricks  hauled  and  the 
prices  charged  therefor.  Gllman  v.  Ryan,  95  Va. 
494.  28  S.  E.  Rep.  875. 

(3)  Several  Houses.— An  account  which  simply 
charges  "for  materials  furnished  and  work  done" 
in  plastering  certain  enumerated  houses,  or  in 
granolithic  work  at  those  houses,  or  for  furnishing 
and  hauling  sand  and  hauling  bricks  for  the  con- 
struction of  those  houses,  is  not  sufficient.  Gllman 
V.  Ryan,  95  Va.  494.  28  S.  E.  Rep.  876. 

Buildinff  Must  Be  Specified.— A  three  story  build- 
lug  on  a  comer,  at  the  intersection  of  an  avenue 
and  street,  and  another  building,  two  stories  high, 
built  at  a  different  time,  but  adjoining  the  first 
mentioned,  constitute  a  block  called  the  "Harvey 
Building,"  in  the  city  of  Huntington.  P  contracted 
with  H,  the  executor  of  the  deceased  owner  of  the 
property,  to  alter  and  repair  each  of  said  buildings, 
but  by  separate  agreement  in  writing  respectively 
relating  to  each  of  said  houses,  executed  on  differ- 
ent dates,  and  for  different  sums,  to  be  paid  to  the 
contractor.  The  contracts  were  duly  recorded  be- 
fore any  labor  was  performed  or  materials  fur- 
nished for  either  of  the  buildings.  The  defendants 
performed  labor  upon  and  furnished  materials, 
under  contracts  with  P.  for  the  alteration  and 
repair  of  the  buildings,  provided  for  in  the  contracts 
between  P  and  H.  The  subcontractors  assert  in  this 
suit  their  demand  against  P  for  the  labor  and  ma- 
terials as  a  lien  upon  the  property;  but  their 
accounts  filed  therefor  do  dot  specify  upon  which 
of  the  buildings  or  parts  of  the  "Harvey  Building," 
or  block,  the  labor  was  performed,  or  for  which  the 
materials  were  furnished.  Ueldy  the  said  accounts 
are  insufficient,  and  cannot  be  enforced  as  liens  on 
the  property.  Mertens  v.  Casslnl  Mosaic  &  Tile  Co. 
(W.  Va.).  44  S.  E.  Rep.  241. 

(4)  Balance  of  Account.— The  statute  requires 
that  a  contractor  seeking  to  secure  the  benefit  of 
Its  provisions  shall  file  in  the  clerk's  office  an  ac- 
count (which  is  an  itemized  or  detailed  statement 
of  the  transactions  to  which  It  relates)  of  work  done 
and  materials  furnished:  and.  therefore,  a  paper 
in  the  following  words,  "To  balance  of  account 
rendered  for  work  and  labor  done  and  materials 
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famished  for  your  hoase.**  is  not  safflcient  to  create 
the  lien  provided  by  the  statute.  Shackleford  ▼. 
Beck.  80  Va.  578. 

(5)  Qroas  Sam  for  Repalrs.—Where  a  ffross  sum 
has  been  agreed  for  repairs  to.  or  improvements  on 
a  building,  an  account  which  states  the  asrreed  sum, 
but  omits  credits  which  are  known  to  the  owner, 
but  of  wbich  the  contractor  has  not  accurate  in- 
formation, is  a  sufHcIent  compliance  with  the  statute 
which  requires  "a  true  account"  to  be  filed  as  the 
basis  of  a  mechanic's  lien,  especially  where  no 
Injury  is  done  to  the  owner.  Rison  v.  Moon,  91  Va. 
884.  28  S.  E.  Rep.  165. 

(6)  BstimatM  Purnlshed.— When  an  account  pur- 
porting to  be  an  itemized  account  of  materials 
furnished  to  a  principal  contractor  for  baildinff  a 
bouse,  amountiner  in  the  affgreffate  to  the  sum  of 
$880.76,  is  filed  with  the  clerk  of  a  county  court,  and 
•erved  with  notice,  upon  the  owner,  under  the  pro- 
vision of  ch.  75.  Code,  which  account  contains  one 
Item.  ''Estimate  furnished,  $485,"  such  account  and 
notice  are  not  sufficient,  under  that  chapter,  to 
entitle  the  materialman  to  his  lien  for  the  item  of 
$485.  Nlswander  v.  Black,  60  W.  Va.  188.  40  S.  E.  Rep. 
431. 

(7)  Term  "Du«"  Coostrued.— Section  4  of  ch.  76  of 
the  Code,  which  requires  a  Just  and  true  account  of 
the  amount  due.  after  allowluff  all  credits,  to  be 
sworn  to  and  filed  for  record,  uses  the  term  "due" 
In  the  sense  of  an  existing  liability,  without  refer- 
ence to  whether  it  be  then  matured  and  enforcea- 
ble by  suit  or  not  matured  and  not  then  enforceable 
by  suit  U.  S.  Blowpipe  Co.  v.  Spencer.  iD  W.  Va. 
608.  81  S.  £.  Rep.  760. 

X.  AMOUNT  SBCURBD  BY  UBN. 

A.  WHEN  OWNER  FAILS  TO  RECORD  CON- 
TRACT.—Where  an  account  has  been  properly  filed 
by  a  laborer,  mechanic  or  materialman,  and  the 
owner  has  failed  to  limit  his  liability  by  so  record- 
ing his  contract,  then  his  property  becomes  liable 
for  the  whole  of  such  lien,  without  regard  to  the 
amount  that  was  to  be  paid  by  the  owner  to  the 
contractor.  Nlswander  v.  Black,  60  W.  Va.  188,  40  S, 
£.  Rep.  435. 

B.  TO  A  SUBCONTRACTOR. 

Anonat  Limited  by  Original  Contract.—A  subcon- 
tractor's remedy  is  limited,  in  its  extent  by  the 
terms  of  the  original  contract  between  the  owner 
and  contractor,  and  the  amount  which  can  be  se- 
cured by  a  subcontractor  is  limited  to  that  due 
from  the  owner  to  the  contractor.  Mertens  v.  Cas- 
sini  Mosaic  &  Tile  Co.  ( W.  Va.),  44  S.  E.  Rep.  246. 

And  the  fact  of  the  general  contractor's  failure 
and  the  owner's  necessity  to  complete  the  work 
does  not  affect  the  owner's  liability  for  the  amount 
due  the  subcontractor  for  labor  or  materials.  S. 
V.  R.  Co.  V.  Miller,  80  Va.  821. 

But  where,  notice  and  affidavit  have  been  fur- 
nished, as  required  by  law,  by  subcontractor  to 
owner,  the  latter  is  liable  to  the  former  for  the 
amount  named  in  the  affidavit,  regardless  of  the 
state  of  accounts  between  the  owner  and  general 
contractor.  Acts  1874-5.  §  6,  p.  437;  R.  L.  I.  Co.  v. 
Karn,  80  Va.  589;  N.  &  W.  R.  Co.  v.  Howlson,  81 
Va.126. 

Where  Owner  Must  Protect  Sabcontractor.— The 
owner  of  a  building  in  course  of  construction  is 
under  no  obligation  to  protect  the  interest  of  a  sub- 
contractor unless  the  latter  has  complied  with  the 
provisions  of  the  statute  (Code.  S  2479,  as  amended 
by  Acts  1893-4.  p.  523).  rendering,  the  owner  person- 
ally liable  to  the  subcontractor  to  the  extent  that 
such  owner  is  indebted  to  the  general  contractor. 
Where,  however,  such  personal  liability  has  been 
duly  created,  it  becomes  a  preferred  claim,  and  is 


to  be  paid  in  full  In  preference  to  the  claims  of 
other  subcontractors  who  have  not  obtained  a  like 
advantage,  but  have  subsequently  perfected  their 
liens  under  S  8477  of  the  Code.  Schrieber  v.  Bank. 
99  Va.  256.  88  S.  E.  Rep.  181. 

C.  RESERVATION  BY  OWNER  NOT  FOR  BEN- 
EFIT OF  SUBCONTRACTOR.— The  reservation  by 
the  owner  of  a  percentage  of  the  cost  of  coastnic- 
tion  of  a  building  until  its  completion,  with  therlgrbt 
to  supply  any  deficiency  and  deduct  the  cost  from 
any  money  due  or  to  become  due  under  the  con- 
tract, is  for  the  benefit  of  the  owner  alone,  and  not 
subcontractor  who  may  be  thereafter  emplored. 
Schrieber  v.  Bank.  99  Va.  257. 88  S.  E.  Rep.  184. 

D.  FOR  EXTRA  WORK. 

To  Be  Considered  In  Separate  Cootrovany.-Extra 
work  not  covered  or  contemplated  by  the  original 
contract  and  which  has  been  paid  for  by  the  owner, 
is  to  be  considered  a  separate  and  distinct  trans- 
action in  a  controversy  between  the  owner  and  the 
subcontractor.  Schrieber  v.  Bank.  09  Va.  2S7. 88  S. 
E.  Rep.  134. 

E.  WHERE  AMOUNT  DUE  BY  INSTALMENTS. 
—Where  the  contract  price  agreed  on  by  the  owner 
and  the  mechanic  is  payable  by  instalments,  one 
of  which  becomes  due  before  the  completion  of  the 
work  and  a  lien  is  filed  accordingly,  ft  is  valid  not 
only  as  to  prior  instalments,  but  future  ones  also. 
W.  Va.  Bldg.  Co.  v.  Saucer.  45  W.  Va.  488.  81  S.  E. 
Rep.  965.  And  the  court  will  make  provision  for 
those  to  become  due.    laege  v.  Bossienx.  l5Qratt.  88. 

F.  RECOUPMENT. 

Substantial  Completion.— if  there  be  a  substan- 
tially completed  though  not  perfectly  completed 
contract,  the  claim  may  be  filed,  and  the  defendant 
may  recoup  or  abate  from  the  contract  the  value 
of  the  failure.  W.  Va.  Bldg.  Co.  v.  Saucer.  45  W.  Va. 
483,  81  S.  E.  Rep.  967. 

And.  in  a  suit  in  equity  to  enforce  a  mechanic's 
lien,  where  the  contractor  has  not  completed  bis 
work,  the  owner  is  entitled  to  set  off  against  tbe 
contractor's  claim  the  sam  which  it  would  take  to 
complete  the  contract  and  any  damages  susulned 
by  the  owner  by  reason  of  the  delay  in  the  comple- 
tion of  the  contract,  and  these  damages  will  not  be 
confined  to  a  penalty  or  forfeiture  stipulated  for  in 
the  contract  Rison  v.  Moon.  91  Va.  884.  23  S.  E.  Rep. 
165. 

But,  under  {  2476.  Code  1887.  a  subcontractor  can- 
not perfect  his  lien  until  the  work  for  which  he 
engages  is  done.— that  is,  before  his  contract  is  com- 
pleted.   Moore  v.  Rolin.  89  Va.  107. 16  S,  E.  Rep.  680. 

Owner  May  Set  Off  Danaires  against  Aaslgaeei— In  a 
suit  by  the  assignee  of  a  mechanic  and  builder  to 
enforce  the  assigned  lien  for  the  price  for  building 
the  house,  the  owner  will  be  required  to  pay  only 
the  value  of  the  building,  being  entitled  to  set 
off  the  damages  for  defective  workmanship  and  ma* 
terial  against  the  assignee.  laege  v.  Bossieoz.  IS 
Oratt  83. 

Owner  May  5et  Off  Dlsconnted  Notes  acalast  Sa^ 
contractor.— It  is  not  error  to  allow  the  owner  rrcdlt 
for  notes  discounted  by  him  which  were  given  by 
the  contractor  to  other  subcontractors  for  work 
done  or  materials  furnished,  nor  for  similar  notes 
held  by  banks  and  taken  up  by  owner,  nor  for  or- 
ders drawn  on  the  owner  by  the  general  contractor 
in  favor  of  subcontractor.  Schrieber  v.  Bank.  W 
Va.  257,  88  S.  E.  Rep.  184. 

XI.  ASSIGNMENT  OP  LIEN. 
Rights  and  Remedies  Follow  Asslffnoieat— Where  a 

mechanic  assigns  his  contract  to  buildahonse.be 
assigns  therewith  his  right  to  a  mechanic's  lien, 
and  the  assignee  has  the  same  rights  and  remedies 
as  the  assignor.    laege  v.  Bossienx,  15  Oratt  88. 
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XU.  PRIORITIBS. 

A.  IN  GENERAL.— Under  oar  statute,  the  vested 
rights  of  third  persons,  neither  parties  nor  privies 
to  the  contract  for  baildlnff  or  furnishing  ma- 
terials, cannot  be  prejudiced  by  the  mechanic's 
liea.  and  mechanics,  like  other  persons,  are  bound 
to  ascertain  for  themselves  the  nature  of  the  Inter- 
est of  their  employer.  Charleston  Lumber,  etc.,  CJo. 
T.  Brockmyen  18  W.  Va.  601. 

And  If.  after  contracts  are  made  by  the  owner 
with  the  parties  who  are  to  furnish  materials  for  or 
do  the  work  upon  the  buildinir.  and  they  have  com- 
menced to  perform  their  contracts,  the  erection  of 
the  building' Is  stopped  by  the  owner,  so  that  it  is 
not  completed,  the  lien  In  favor  of  the  workmen 
and  the  parties  furnishing  the  materials  for  com- 
pensation, for  work  done  and  materials  furnished, 
is  ezlstiuff  and  valid,  without  their  fllinff  their 
claims  In  the  clerk's  office  within  thirty  days  from 
the  time  the  work  stopped,  or  though  tliey  do  not 
file  them.  And  these  liens  will  have  priority  over 
any  liens  upon  the  building  created  after  the  work 
vas  commenced  under  the  contracts.  M.  &  M.  Sav. 
Bank  of  Norfolk  v.  Dashiell.  25  Gratt.  616. 

B.  TIME  OP  COMMENCEMENT  OF  LIEN. 

1.  Ik  Gbnbbai^— A  mechanic  may  go  on  to  work, 
and  he  has  his  lien  from  its  commencement,  or 
when  he  began  furnishing  material :  and  the  statute 
gives  him  a  Hen  over  any  creditor  whose  liens  arise 
after  his  lien  commences,  without  any  recordation, 
because  the  law  gives  notice  to  the  world  that  the 
mechanic's  lien  attached  to  the  building,  which  lien 
he  may  enforce  by  filing  a  bill  in  eqqity  within  the 
prescribed  time.  Cushwa  v.  Improvement  etc., 
Assn. 46 W.  Va.  480.  82  S.  E.  Rep.  2S0:  Charleston 
Lumber,  etc..  Co.  v.  Brockmyer.  18  W.  Va.  601:  M.  & 
M.  Sav.  Bank  of  Norfolk  v.  Dashiell,  28  Gratt.  616. 

And  the  lien  starts  from  the  first  moment  when 
the  work  or  delivery  of  material  commences,  even 
as  10  creditors,  and  certainly  as  to  the  owner.  W. 
Va.  Bldg,  Co.  V.  Saucer,  45  W.  Va.  488,  81  S.  B.  Rep. 
9M. 

But  Dent.  J.,  in  a  dissenting  opinion,  said,  "the 
lien  attaches  and  the  right  to  enforce  it  accrues  at 
the  completion  of  the  contract,  and  when  the  labor 
has  been  fully  performed.  Cushwa  v.  Improve- 
ment, etc.,  Ass'n.  45  W.  Va.  400,  82  S.  E.  Rep.  266. 

2.  Pboof  of  Tims.— Mechanics  and  laborers  as- 
serting a  lien  upon  real  property  for  their  work, 
and  claiming  priority  over  mortgagees  and  others 
▼ho  have  acquired  Interests  In  the  property,  must 
fnmish  strict  proof  of  all  that  Is  essential  to  the 
creation  of  the  lien:  and  this  rule  requires  them  to 
prove  when  the  work  was  commenced,  and  the 
character  of  the  work,  and  when  it  was  completed. 
Cnshwa  v.  Improvement  etc..  Ass'n,  46  W.  Va.  400, 
38S.E.Rep.264. 

C.  PRIOR  DEEDS  OF  TRUST.-If  a  mechanic's 
lien  is  recorded  on  property  upon  which  there  is  a 
deed  of  trust  recorded  before  work  began  on  the 
building  or  structure  placed  thereon,  the  deed  of 
trust  creditor  is  entitled  to  priority  of  satisfaction 
to  the  extent  of  the  estimated  value  of  the  property 
▼iihout  the  Improvements  for  which  the  lien  is 
claimed.  The  value  is  to  be  estimated  as  of  the 
date  of  sale,  and  may  be  fixed  either  directly  by  the 
court  upon  the  testimony  of  witnesses,  or  by  refer- 
ence to  a  commissioner,  subject  to  exceptions  to  his 
report  Fidelity  Loan  &  Trust  Co.  v.  Dennis.  08  Va. 
504,  t5  S.  E.  Rep.  546;  Hudson  v.  Barham  (Va.),  48 
S.  E.  Rep.  180. 

Deed  to  Secure  Money  for  Bttlldinf  -  Notko.  —  A 
building  contract  provided  that  part  of  the  price 
ihould  be  paid  in  cash  when  the  roof  was  erected, 
part  in  cash  when  the  building  was  finished,  and  the 
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balance  in  notes  secured  by  deed  of  trust  on  thQ 
premises.  The  owner  had  previously  obtained  4 
loan  on  deed  of  trust  on  the  premises,  and  out  of  It 
the  cash  payments  were  made  to  the  contractor,  he 
having  actual  knowledge  of  the  facts,  as  well  as 
constructive  notice,  the  deed  being  on  file  when  the 
contract  was  made.  On  completion  of  the  work,  the 
contractor  accepted  the  notes,  but  he  never  called 
for  his  deed  of  trust  which,  however,  was  never- 
theless executed,  and  held  subject  to  his  order. 
If€ld,  that  a  mechanic's  lien  afterwards  filed  by  the 
contractor  was  subordinate  to  the  lender's  deed  of 
trust  Wright  v.  Vaughan,  8  Va.  Dec.  662.  See  also, 
Wroten  v.  Armat  81  Gratt.  828. 

D.  SUBSEQUENT  DEEDS  OF  TRUST.— Where 
work  has  been  commenced  and  material  furnished 
under  a  contract,  for  constructing  buildings,  with 
the  owner  of  the  land  on  which,  buildings  are  to  be 
erected,  the  mechanic's  lien  attaches  from  the  time 
the  performance  of  the  work  and  furnishing  ma- 
terials begin,  and  such  mechanic's  lien  is  entitled 
to  priority  over  a  deed  of  trust  subsequently  exe- 
cuted on  the  same  property.  Cushwa  v.  Improve- 
ment etc.,  Ass'n,  45  W.  Va.  400,  88  S.  £.  Rep.  860. 

E.  DOWER.— The  dower  Interest  of  a  married 
woman  is  paramount  to  a  mechanic's  lien.  laege  v. 
Bossieux.  15  Oratt  88. 

F.  LIEN  FOR  MONEY  ADVANCED  FOR  BUILD- 
ING.—A  building  fund  company  agrees  to  advance 
to  one  of  its  members  money  to  build  a  house  on  a 
lot  owned  by  him,  and  advance  a  part  of  the  money 
and  take  a  lien  upon  the  lot  and  the  buildings  which 
may  be  erected  upon  it  to  secure  the  advances 
made  and  to  be  made.  The  members  then  make  a 
contract  for  the  building  of  a  house  on  the  lot  with 
a  mechanic  who,  to  raise  money  faster  than  It  can 
be  obtained  from  the  company,  assigns  the  con* 
tract  to  a  person  who  undertakes  to  advance  the 
money :  and  the  contract  is  recorded,  so  as  to  create 
the  mechanic's  lien.  After  the  contract  is  recorded, 
the  company  advances  money  from  time  to  time,  as 
it  had  agreed  to  do,  which  is  paid  to  the  assignee  in 
part  satisfaction  of  his  advances  to  the  mechanic, 
with  a  knowledge  on  his  part  that  it  comes  from 
the  company,  and  that  the  company  claims  priority 
of  lien  upon  the  property.  The  company  is  entitled 
to  priority  over  the  mechanic's  Hen.  for  its  advances 
made  after  the  contract  was  recorded,  as  well  as 
for  its  advances  made  before.  laege  v.  Bossieux,  1§ 
Gratt  84. 

Q.  VENDOR'S  LIEN. -The  vendor's  lien  is,  in 
this  state,  superior  to  the  mechanic's  lien.  If  A 
agrees  to  convey  land  to  B  and  puts  himself  in  pos- 
session thereof  under  an  agreement  that  he  will 
build  a  house  thereon,  and  that  then  A  will  convey 
it  to  him  reserving  a  lien  on  the  property,  and  B 
contracts  with  a  mechanic  to  build  the  house,  and 
it  Is  built  and  a  mechanic's  lien  claimed  on  the 
property  and  recorded  under  ch.  180,  Acts  i872-8t 
p.  460,  and  afterwards  the  deed  is  made  to  the  pur- 
chaser reserving  such  vendor's  lien  for  the  unpaid 
purcl^ase  money,  such  lien  will  have  priority  over 
the  mechanic's  lien.  Charleston  Lumber,  etc..  Co. 
V.  Brockmyer,  18  W.  Va.  587. 

H.  LIEN  OF  FIERI  FACIAS.— The  fifth  section 
of  ch.  180,  Acts  1872-3,  does  not  create  a  Hen  in  favor 
of  the  furnisher  of  materials  upon  the  property  of 
the  owner,  but  only  a  demand  against  him  for  what 
may,  at  the  time  of  notice,  etc.,  be  due  or  unpaid  to 
the  contractor.  But  if  prior  to  the  furnisher  of 
materials,  proceeding  under  and  according  to  said 
fifth  section,  a  creditor  of  the  contractor  acquires 
an  execution  lien  upon  what  is  due,  or  In  arrear, 
from  the  owner  to  the  contractor,  and  has  pro- 
ceeded to  enforce  his  execution  Hen  against  the 
owner,  by  suggestion,  and  summons  Issued  thereon. 
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and  served  on  tbe  owner  according  to  law.  such 
execntlon  creditor,  by  virtne  of  his  said  lien,  and 
proceedinffs  by  snfirffestion,  etc.  to  enforce  the 
same,  is  entitled,  by  operation  of  law,  to  be  first 
paid  his  execution  debt  out  of  the  money  or  debt 
due  from  the  owner  to  the  contractor.  Stout  y. 
Golden.  0  W.  Va.  281. 

L  LIENS  AQAINST  LEGAL  AND  EQUITABLE 
TITLE.— If  the  owner  of  the  full  equitable  estate  In 
land  causes  buildings  to  be  erected  thereon,  for  the 
cost  of  which  a  mechanic  records  a  lien,  such  lien, 
by  the  terms  of  S2488  of  the  Code,  takes  priority,  as 
to  both  land  and  buildinffs.  over  all  liens  thereafter 
acquired  on  the  lands  of  such  owner,  and  also  over 
all  judgments  thereafter  recovered  against  the 
ffrantor  of  such  owner  holding  the  mere  legal  title 
to  the  land.  Pace  v.  Moorman,  00  Va.  246,  87  S.  E. 
Bep.  OH. 

J.  LIEN  OP  JUDGMENT  AGAINST  GRANTOR 
IN  UNRECORDED  DEED.-The  effect  of  {2488  of 
the  Code  is  to  modify  the  resristry  law  as  contained 
in  f  2466  so  far  as  to  rive  priority  to  a  mechanic's 
lien  on  the  lands  of  the  srantee  who  has  failed  to 
record  his  deed  over  judflrment  subsequently  ob- 
tained affainst  his  grantor.  Pace  v.  Moorman,  00 
Va.  846,  87  S.  E.  Rep.  Oil. 

XIU.  WAIVBR  AND  LOSS. 

Accepting  Note  Not  Waiver  of  Lien.— Where  a  ma- 
terialman, workman,  laborer,  mechanic,  or  other 
person,  performs  any  labor  or  furnishes  any  ma- 
terial or  machinery  for  constructiuff  any  house, 
mill,  manufactory,  or  other  buildiufir  or  structure, 
by  virtue  of  a  contract  with  the  owner  or  his  au- 
thorized affent.  he  shall  have  a  lien,  to  secure  the 
payment  of  the  same,  upon  such  house  or  other 
structure,  and  upon  the  interest  of  the  owner  of  the 
lot  of  land  on  which  the  same  may  stand :  and  such 
lien  will  not  be  affected  by  the  party  claimiufr  the 
same  accepting  negotiable  notes  for  the  amount  of 
his  account  which  notes  are  not  made  payable  after 
the  time  fixed  for  brlnrinff  a  suit  to  enforce  the 
mechanic's  lien.  Cushwa  v.  Improvement,  etc.. 
Ass'n,  45  W.  Va.  400. 82  S.  E.  Rep.  250. 

And  while  a  bill  of  exchange  or  other  security, 
which  is  not  maturable  until  more  than  three 
months  from  the  completion  of  the  work,  whether 
paid  or  not  at  its  maturity,  mifirht  be  regarded  as  a 
waiver  of  the  lien  because  the  party  after  that 
period  would  have  no  risrht  under  the  statute  to 
assert  it  yet  the  acceptance  of  such  bill  of  security, 
which  matures  and  is  protested  before  the  expira- 
tion of  three  months  from  the  completion  of  the 
work,  the  time,  under  an  act  of  February  2,  1853, 
within  which  it  must  be  enforced,  is  no  waiver  of 
such  lien.    Bod  ley  v.  Denmead,  1  W.  Va.  240. 

Payable  before  Expiration  of  Time  for  Fllloi:.— 
ThoufiTh  a  note  is  payable  after  the  expiration  of 
the  time  limited  by  law  in  which  a  lien  must  be 
filed,  it  is  not  waived  if  it  be  payable  before  the 
time  in  which  action  must  be  brought  for  its  en- 
forcement, for  a  mechanic  is  allowed  to  file  the  Hen 
before  his  note  is  due.  Cushwa  v.  Improvement 
etc..  Ass'n.  46  W.  Va.  400,  82  S.  E.  Rep.  263. 

Payable  after  Expiration  of  Time  for  Flllnflr— Offer 
to  Surrender.— The  acceptance  of  the  notes  of  the 
debtor,  payable  after  the  time  grranted  by  the 
statute  for  filioflr  a  mechanic's  lien,  and  maturiner 
before  the  expiration  of  the  time  limited  for  brinff- 
iuff  suit,  will  not  bar  a  suit  and  recovery  upon  the 
lien  if  the  notes  are  produced  to  be  surrendered  at 
the  trial.  Cushwa  v.  Improvement  etc.,  Ass'n,  46 
W.  Va.  400,  82  S.  E.  Rep.  260. 

Loss  by  Delay.— The  mechanic's  lien  created  by 
the  Code,  S  2.  ch.  75.  is  discharged  unless  the  person 
desiriuff  to  avail  himself  thereof,  within  thirty  days 


from  the  time  he  ceases  to  labor  on  or  famish 
material  for  such  buildiuff  and  appurtenances,  file 
with  the  recorder  of  the  county,  in  which  the  house 
or  other  bnildinff  is  situated,  a  Just  and  true  ac- 
count oi  the  amount  due  him.  after  allowing  all 
crediu.  together  with  a  description  of  the  property 
intended  to  be  covered  by  the  lien.  suAciently  ac- 
curate for  identification,  with  the  name  of  the 
owner  or  x>wners  of  the  property,  if  known,  which 
accounts  shall  be  subscribed  and  sworn  to  by  the 
person  ciaiminff  the  lien,  or  someone  in  his  behalf. 
Mayes  v.  Ruffners.  8  W.  Va.  884. 

Substantial  Completioa  Suffident.— If  a  builder  has 
completed  his  work  according  to  contract  in  all 
materiaL  substantial  features,  his  mechanic's  lien 
is  not  lost  merely  because  they  are  minor,  unsub- 
stantial, unimportant  omissions  or  defects.  W.  Va. 
Bldff.  Co.  V.  Saucer.  45  W.  Va.  488.  81  S.  E.  Eep.  flC 

XIV.  MBRQER. 

Where  a  mechanic  secures  his  lien  on  property 
by  filing  his  account  etc..  in  the  clerk's  office  of  the 
court  of  the  county  in  which  the  property  is  located, 
and  subsequently  accepts  a  deed  of  trust  for  the 
amount  on  the  property  subject  to  his  lien,  the  me- 
chanic's lien  is  mersred  in  the  trust  deed.  Wrotea, 
V.  Armat,  81  Gratt  228. 

XV.  PLEADING  AND  PRACTICE. 

A.  METHODS  OP  ENFORCING  LIEN. 

1.  By  Bill  in  Equity.— Where  the  object  of  the 
suit  is  to  enforce  an  alleged  mechanic's  lien,  the 
suit  is  one  of  equitable  Jurisdiction.  Bailey  Coas. 
Co.  V.  Purcell.  88  Va.  300. 18  S.  E.  Rep.  466. 

And  a  court  of  equity,  havin?  taken  Jurisdiction 
of  a  suit  to  enforce  a  mechanic's  lien,  and  having 
the  parties  before  it  should  proceed  to  the  deter- 
mination of  all  the  questions  between  them.  Rlsoa 
V.  Moon,  01  Va.  884,  22  S.  E.  Rep.  166. 

8.  By  Motion. 

Nature  and  Method  of  Proceeding.— The  proceeding 
by  motion,  under  ch.  115.  Code  1878,  is  a  summary 
remedy  la  equity,  assimilated  in  some  of  its  fea- 
tures to  a  proceeding  at  law;  the  motion  may  be 
heard  without  formal  pleadings:  the  testimony  is 
flriven  viva  voce  before  the  court,  and  if  objections 
are  made  to  the  rulings  of  the  court  they  may.  it 
seems,  be  put  into  the  record  by  bills  of  exceptions. 
All  this  is  anomalous  in  a  court  of  equity,  bnt  it 
results  necessarily  from  the  proceeding  authorized, 
and  a  party  has  no  absolute  riffht  to  a  trial  by  jury 
of  an  issue  Joined  in  such  a  motion,  it  beinff  in  the 
nature  of  an  equitable  remedy,  and  the  statute 
(ch.  163.  S  8,  Code  1873)  not  applying  to  motions  which 
partake  of  the  nature  of  an  equitable  proceeding  to 
enforce  a  chargre  on  real  estate.  Pairo  v.  Bethell 
76  Va.  825. 

B.  PARTIES. 

1.  In  General.— In  a  suit  in  chancery  by  a  lien 
creditor  to  subject  real  estate,  it  is  the  duty  of  the 
plaintiff  to  make  all  lien  creditors,  known  to  him. 
and  all  who  are  disclosed  by  the  Judgment  lien 
docket  or  the  records  of  the  courts  of  the  counties 
in  which  the  land  to  be  sold  is  situated,  parties  U) 
the  suit,  and  so  must  a  trustee  and  the  etitvi  <•■«« 
tnut  be  parties.  Bank  of  Fairmont  v.  Watson.  9 
W.  Va.  842.  19  S.  £.  Rep.  418. 

Assignors  of  Contractor  Proper.  If  Not  Neoessary.- 
As  the  statute  requires  all  parties  in  interest  to  he 
before  the  court,  the  asssi^nors  of  the  contract  are 
proper,  if  not  necessary,  and  may  be  made  such  on 
their  motion.    Pairo  v.  Bethell,  75  Va.  886. 

Failure  to  Make  Necessary  Parties- Bffect-If  a 
Hen  creditor,  in  fllin?  a  bill  to  enforce  his  lien 
aerainst  real  estate,  negrlects  to  make  necessary 
parties  thereto  in  accordance  with  the  former  de- 
cision of  this  court,  all  decrees  entered  will  be  re 
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Teraed,  and  tbe  proceedinffs  thereunder  annulled, 
and  the  bill  wUl  be  remanded  to  be  properly 
amended.  Farmers  Bank  v.  Watson,  80  W.  Va.  843, 
]»  S.  £.  Bep.  413. 

Veodor  Rescrvtoff  Lien  Should  Be  Party.— If  A  ajrrees 
to  conyey  land  to  B  and  puts  him  in  possession 
thereof,  under  an  agreement  that  he  will  build  a 
house  ihereon,  and  that  then  A  will  convey  it  to 
talm.  reserving  a  lien  on  the  property,  and  B  con- 
tracts with  a  mechanic  to  build  the  house  and  it  is 
ballt,  and  a  mechanic's  lien  claimed  on  the  prop- 
erty and  recorded  under  ch.  189,  Acts  1872,  I  8,  p.  400. 
and  afterwards  the  deed  is  made  to  the  purchaser 
reserviuff  the  vendor's  lien  for  the  unpaid  purchase 
money,  the  vendor's  lien  will  have  priority  over  the 
mechanic's  lien.  And  if  B  is  a  married  woman,  the 
mechanic  in  seekinir  to  enforce  his  lien  on  her 
separate  estate,  ouffht  not  to  make  the  vendor  a 
party  defendant,  for  the  land  can  be  sold  only  by  a 
separate  suit  by  the  vendor  to  subject  the  corpus  of 
the  property  to  his  lien.  Charleston  Lumber,  etc.< 
Co.  T.  Brockmyer.  18  W.  Va.  B86. 

a  THE  BIL.L. 

1.  Ik  GENBBAii.— a  bill  to  enforce  a  mechanic's 
lien  does  not  require  very  great  particularity.be- 
caase  the  account  filed  with  the  clerk,  claiming  the 
Hen,  itself  has  great  effect.  W.  Va.  Bldg.  Co.  v. 
Sancer.  45  W.  Va.  488,  81  S.  £.  Rep.  Me. 

2.  TiMB  TO  Bb  Filed. 

Where  Money  Dae  by  Instalments.— Under  the 
Code.  ch.  119.  p.  610.  a  bill  In  equity  is  the  proper 
proceeding  to  enforce  a  mechanic's  lien,  and  the 
suit  must  be  commenced  within  six  months  from 
the  time  the  money  or  last  Instalment  was  due. 
laege  v.  Bossleux,  15  Gratt.  88. 

And  in  a  suit  to  enforce  a  mechanic's  lien 
claimed  under  an  act  of  March  8. 1879,  if  it  appears 
upon  the  face  of  the  bill  that  the  suit  was  no- 
bronght  within  six  months  from  the  time  the  plain- 
tiff filed  his  account  with  the  clerk,  as  required  by 
Btatnte.  the  bill  should  be  dismissed  upon  demurrer. 
Phillips  V.  RoberU,  26  W.  Va.  788. 

1  Alubging  Pebfbction  of  Lien.— a  bill  filed  to 
enforce  a  mechanic's  lien  sufficiently  alleges  that 
the  lien  was  perfected  before  the  expiration  of 
thirty  days  from  the  termination  of  the  work,  when 
it  alleges  that  the  Hen  was  filed  as  provided  for 
iQ  the  Code.  SS  2475,  ^7d.  and  the  copy  of  the  record  of 
the  lien  exhibited  with  the  bill  shows  that  a  part  of 
the  work  charged  for  was  done  within  thirty  days 
of  the  recordation  of  the  lien.  Richlands.  etc.,  Co 
t.  HUtebeitel.  92  Va.  91,  22  S.  £.  Rep.  800. 

4.  Alleging  Failure  to  Pay  Estimate.— If  con- 
tractors are  compelled,  by  reason  of  their  own  in- 
solvency, to  abandon  their  contract,  they  cannot 
sue  for  the  work  and  labor  performed,  unless  ibey 
allege  and  prove  that  either  the  owner,  as  a  depend- 
ent  condition  to  the  continuance  of  the  work,  failed 
to  pay  the  estimate  of  the  architects  when  properly 
made,  or  coUusively  induced  such  architects  in  bad 
falih  not  to  make  such  payment  thereof  and  defeat- 
in?  such  precedent  condition.  McConnell  v.  Hewes. 
SO  W.  Va.  33.  40  S.  E.  Rep.  486. 

5.  Unnecbssaby  to  Allege  Approval  of  Con- 
tract BY  Contractor.— In  a  declaration  against 
the  owner  under  the  mechanic's  lien  law,  it  is 
nanecessary  to  aver  that  the  account,  alleged  to 
have  been  furnished  the  defendant,  was  approved 
by  the  general  contractor,  or  that  the  latter,  after 
ten  days  notice  thereof,  had  failed  to  object  to  it;  or 
that  the  same  had  been  ascertained  to  be  due  from 
the  latter  to  the  subcontractor:  nor  is  it  necessary 
to  aver  when  alleged  notice  was  given  the  defend- 
ant: nor  that,  when  notice  was  given,  he  owed  any- 
thing to  tbe  greneral  contractor.     Code  1878.  ch.  115. 


Acts  1874-5.  ch.  861.  p.  187.    Norfolk,  etc.,  R.  Co.  v. 
Howison,  81  Va.  126. 

6.  Unnecbssaby  to  Allege  any  Part  due.— In  a 
suit  of  a  subcontractor  against  an  owner  for  ma- 
terials furnished  the  general  contractor,  it  is  un- 
necessary to  allege  tbat  any  part  of  the  pi  Ice  agreed 
to  be  paid  remained  due  to  the  latter  from  the 
owner  when  notice  was  given.  Acts  1874-5,  $  5, 
p.  487.    Roanoke  Land,  etc.,  Co.  v.  Karn.  80  Va.  589. 

7.  When  Allegations  Denied  Must  Be  Proved. 
—When  the  party  who  claims  to  have  furnished 
material  for  the  construction  of  a  house  proceeds 
by  a  bill  in  equity  to  enforce  his  lien  against  the 
property,  and  the  owner  of  the  property,  in  answer 
to  the  bill,  denies  that  the  lien  has  been  properly 
obtained  by  pursuing  the  statutory  requirements, 
denies  that  the  material  was  furnished  by  the 
plaintiff,  the  allegations  of  the  bill  must  be  sus- 
tained by  proof.  In  order  to  obtain  a  decree  for  the 
sale  of  the  property.  Central  City  Brick  Co.  v. 
Norfolk  &  W.  R  Co..  44  W.'  Va.  286.  28  S.  E.  Rep.  926. 

D.  NEW  OR  SUPPLEMENTAL  BILL. 

Where  Not  Required.— Where  a  mechanic  asserts 
his  lien  as  to  instalments  due  and  there  are  others 
to  become  due.  it  is  not  necessary  to  file  a  new  or 
supplemental  bill  for  such  future  instalments, 
laege  v.  Bossieux.  15  Oratt.  88. 

E.  CROSS  BILL. 

Proceeding:  When  Piled.— Where  the  chancery 
court  takes  cognizance  of  a  suit,  the  object  whereof 
is  to  enforce  an  alleged  mechanic's  lieu,  and  a 
cross  bill  is  filed,  and  all  the  evidence  appears  in 
the  record,  this  court  will  review  the  action  of  the 
court  below  and  decree  according  to  equity  and  the 
right  of  the  case.  Bailey  Cons.  Co.  v.  PurceU,  88  Va. 
800.  18  S.  E.  Bep.  456. 

F.  DIRECTING  AN  ISSUE.— The  court  might, 
perhaps,  in  tbe  exercise  of  a  sound  discretion,  di- 
rect an  issue  or  issues  under  circumstances  which 
would  warrant  such  direction  in  a  regular  chan- 
cery suit:  and  so,  if  the  case  required  it,  there 
seems  to  be  no  good  reason  why  there  might  not  be 
a  reference  to  a  commissioner  to  make  inquiries 
and  to  take  and  state  accounts.  Pairo  v.  Bethell, 
75  Va.  825. 

G.  DECREE  OR  JUDGMENT. 

1.  May  Be  Personal.— Although  a  bill  is  filed  to 
enforce  the  lien  of  a  subcontractor  against  real 
estate  of  the  owner,  yet.  if  tbe  account  is  estab- 
lished and  the  owner  admits  funds  in  hand  suffi- 
cient to  pay  it  and  his  readiness  to  pay,  it  would  be 
a  vain  and  useless  act  to  subject  the  property  to 
the  payment  of  the  lien,  and  it  is  not  error  to  give  a 
personal  decree  against  the  owner  and  general  con- 
tractor for  the  amount  due.  Taylor  v.  Netherwood. 
91  Ga.  88.  20  S.  E.  Rep.  888. 

2.  Decree  for  Sale  Not  Final.— A  decree  en- 
tered, on  a  bill  taken  for  confessed,  for  the  sale  of 
property  to  satisfy  a  supposed  mechanic's  lien  is 
not  final,  and  an  appeal  tberefrom  is  not  bound  by 
the  limitation  prescribed  by  the  Code.  ch.  178.  I  8. 
p.  1136,  which  is  applicable  to  final  decrees.  Hen- 
dricks V.  Fields,  26  Gratt.  447. 

H.  WHEN  JUDGMENT  WILL  NOT  BE  RE- 
VERSED.—Judgment  will  not  be  reversed  for  de- 
fect, imperfection  or  omission  in  the  pleadings 
unless  in  the  court  below  there  was  a  demurrer. 
Code  1873.  ch.  177,  S  8.  But  a  failure  to  state  any 
cause  of  action  at  all  is  not  cured  by  the  statute. 
Roanoke  Land,  etc.,  Co.  v.  Karn.  80  Va.  589. 

I.  APPEAL. 

What  May  Be  Considered  on.— Nothing  not  made 
part  of  the  record  by  bill  of  exceptions,  or  by  order 
of  the  court,  can  be  regarded  as  such  by  the  appel- 
late court.  The  clerk  can  add  nothing  to  the 
record,   and  his  certificate    that   a  deposition,  or 
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other  paper  copied  by  him,  was  the  evidence 
whereon  the  J  udfirment  was  founded,  is  no  part  of 
the  record.  Roanoke  Land,  etc.,  Co.  ▼.  Karn.  80 
Va.B89. 

Defect  In  Notice.- When  Objected  to.— Defects  in 
notice,  or  in  service  of  notice,  hy  subcontractor  to 
owner,  under  the  mechanic's  lien  law.  cannot  be 
objected  to  for  the  first  time  in  the  appellate  court: 
nor  can  refusal  of  the  court  below  to  award  new 
trial  be  reviewed  unless  all  the  evidence  is  in  some 
proper  mode  certified  to  the  appellate  court.  S.  V. 
R.  ro.  V.  Miller.  80  Va.  821. 

J.  SALE. 

1.  When  roR  Cash.— It  is  proper  to  decree  sale 
for  cash  enough  to  pay  the  amount  of  lien,  when 
that  amount  is  but  a  small  proportion  of  the  value 
of  the  whole  property.  Lester  v.  Pedi^o,  81  Va.  909. 
4  S.  E.  Rep.  703. 

2.  When  pm  Cbedit.— Real  property  of  value 
should  be  sold  on  a  reasonable  credit,  unless  under 
peculiar  circumstances,  which  should  appear  by  the 
record.    Palro  ▼.  Bethell,  76  Va.  826. 

8.  Salb  op  Machinbbt  and  Other  Pbopbbtt 
May  Be  Separate.— Where  machinery  of  a  perma- 
nent character,  and  which  is  a  part  of  the  realty,  is 
subject  to  a  mechanic's  lien,  and  there  is  a  deed  of 
trust  on  the  buildings  and  land,  all  of  which  is  to  be 
sold  under  one  decree,  the  machinery  and  the  re- 
maininff  property  may  be  sold  in  different  parcels. 
Haskin  Wood.  etc..  Co.  v.  Cleveland,  etc.,  Co.,  94  Va. 
489.  20  S.  E.  Rep.  878. 

XVI.  EVIDENCE. 

A.  IN  GENERAL.— The  first  and  most  important 
general  rule,  applicable  almost  universally,  is  that 
the  plaintiff  should  make  proof  of  every  material 
allegation  of  his  complaint  or  declaration,  and  the 
defendant  of  every  new  affirmative  fact  contained 
In  his  plea.  Central  City  Brick  Co.  v.  Norfolk  &  W. 
R.  Co.,  44  W.  Va.  286,  28  S.  E.  Rep.  929. 

And  the  mechanic's  lien  laws  do  not  alter  the 
rules  irovemiufir  the  production  and  competency  of 
testimony,  unless  specially  provided  for  by  statute. 
Central  City  Brick  Co.  v.  Norfolk  &  W.  R.  Co..  44  W. 
Va.  286,  28  S.  E.  Rep.  929. 

Sufficiency  of  the  Account  as  Evidence.— It  is  not 
sufficient  to  file  with  the  bill  the  account  filed  with 
the  clerk  of  the  county  court  for  the  purpose  of 
creatinff  such  lien,  but  the  fact  that  the  material 
was  furnished  to  the  contractor,  to  be  used  in  the 
construction  of  the  house,  in  pursuance  of  a  con- 
tract with  such  contractor,  must  be  allegred  and 
proved  before  such  lien  will  be  enforced  against  the 
property;  and  especially  is  this  the  case  when  the 
contract  is  denied  in  the  answer.  Central  City 
Brick  Co.  V.  Norfolk  &  W.  R.  Co..  44  W.  Va.  286. 28  S. 
E.  Rep.  926. 

B.  RECEIPT.— Receipts  of  payment,  whether  em- 
bodied In  written  instruments  or  not.  are  deemed 
to  be  of  the  imperfect  sort,  which,  thoush  prima 
facie  evidence  of  what  they  declare,  may  be  ex- 
plained or  contradicted  orally.  They  are  so,  even 
when  expressed  to  be  in  full  of  all  demands. 
Cushwa  v.  Improvement,  etc.,  Ass'n,  45  W.  Va.  490, 
82  S.  E.  Rep.  262. 
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*Drago  V.  Stead  and  Others. 

May.  1824. 


Writ   of   Right— Death   of  One  Demandant- Effect- 
Abatement.  ♦—The  death  of  one  of  the  demandants 


•Writof  Rlght-Deiith  of  Demandant- Effect- Abate- 
ment—In  Garrard  v.  Henry.  6  Rand.  112.  it  is  said: 
"Matter  In  abatement  Is  either  Intrinsic,  appearing 
in  the  writ,  declaration,  replication,  or  some  plead- 
inflr  of  the  plaintiff;  or  it  is  extrin»ic.  For  intrinsic 
matter,  the  court  will,  ex  oMcio,  abate  the  suit. 
Extrinsic  matter  is  such  as  either  de/ao^o  abates 


in  a  writ  of  right  before  trial  and  judgment, 
abates  the  whole  writ:  and  it  is  of  no  imporUDce 
whether  the  deceased  demandant  left  a  child. 
or  not. 

This  was  a  writ  of  right  brought  in  the 
County  Court  of  Monongalia,  by  Stead's 
heirs  against  Drago.  The  County  Court 
gave  judgment  for  Stead's  heirs,  and  Drago 
appealed  to  the  Superior  Court  of  Law  for 
the  same  county.  The  judgment  was  re- 
versed, and  the  cause"  retained  for  trial,  by 
consent,  in  the  Superior  Court.  In  that 
Court,  it  was  suggested  that  Susanna  Fry- 
back,  one  of  the  demandants,  had  died  since 
the  institution  of  the  suit;  but,  the  Court 
decided,  that  the  writ  should  be  abated  as 
to  Susanna,  and  proceeded  to  try  the  cause, 
and  rendered  judgment  for  the  remaining 
demandants.    Drago  appealed  to  this  Court. 

Leigh,  for  the  appellant. 

Tucker,  for  the  appellees. 

May  28.  The  PRESIDENT,  delivered 
the  opinion  of  the  Court. 

It  is  not  material  whether,  in  this  case, 
Susanna  Fryback  died  leaving  a  child,  or 
not,  as  was  at  first  supposed.  It  sufficiently 
appears  that  she  was  dead  before  the  trial, 
and  rendition  of  the  judgment  of  the 
County  Court;  and  as  the  law  then  was. 
upon  the  authority  of  the  cases  cited  in  3 
Saund.  72,  and  by  this  Court,  in  the  case 
of  Carter  v.  Carr,  Gilm.  Rep.  145,  by  her 
death,  the  writ  abated  as  to  all  the  de- 
mandants, and  should  have  been  so  abated 
by  the  County  Court.  The  judgment  of 
the  Superior  Court  is  also  erroneous,  in 
not  rendering  such  judgment  as  the 
455  *County  Court  ought  to  have  ren- 
dered in  this  particular.  Both  judg- 
ments are  reversed,  and  judgment  is  to 
be  entered  that  the  whole  writ  abate. 


Henry  v.  Stone. 

May,  ISM. 

Sheriffft-Retttm-Rlfbt  to  CoatnMllct.— A  Sheriif 
cannot  contradict  his  return,  but  must  obtain 
leave  of  the  Court  to  amend  it. 

Same -Bail-Bond— How  Remedy  Loet  Tbereoo.— When 
a  Sheriff  has  arrested  a  defendant  and  taken  ap- 
pearance baii.  and  makes  a  return  that  the  defend- 
ant is  committed  to  Jail,  he  loses  his  remedjr 
against  the  bail  on  the  bail-bond. 

This  was  an  appeal  from  the  Superior 
Court  of  Law  for  Halifax  County.  The 
case  was  this: 

John  Stone  brought  an  action  of  debt  in 


the  suit,  or  such  as  renders  it  abateable.  Of  the 
first  sort,  is  the  death  of  the  demandants,  or  one  of 
several  demandants  in  a  writ  of  rifirht.  pendinr 
the  action:  and  at  whatever  staffe  of  the  sniL  tliis 
fact  comes  to  the  knowledge  of  the  court  they 
will  abate  the  suit.  Carter  v.  Carr,  [  Gilm.  145 1  and 
Draao  v.  SUad  [2  Rand.  454].  in  our  books,  are  cases 
of  this  kind.  But.  tbe  death  of  a  party  before  the 
commencement  of  a  suit,  is  a  fact  which  does  not 
of  itself,  abate  the  writ,  but  only  falsifies  and 
renderH  it  abateable  by  plea,  put  in.  in  due  Ume. 
and  proper  form.  If  the  defendant,  passing  by  the 
fact  of  such  death,  pleads  generally,  or  a«  here. 
Joins  the  mlse  on  the  mere  riffht.  he  thereby  ac- 
knowledjresthat  the  party  is  in  life,  and  forever  pre- 
cludes himself  from  taking  advantage  of  bis  death. 
In  any  manner  or  form."  See  generally,  mono- 
grraphic  note  on  "Abatement,  Pleas  in."  appended 
to  Warren  v.  Saunders.  27  Gratt.  280. 

tSee  monoRraphic  note  on  "Sheriffs  and  Consu- 
bles"  appended  to  Goode  v.  Gait,  Gilm.  168. 

To  the  point  that  a  sheriff  ma3'  amend  his  return 
by  leave  of  court,  the  principal  case  is  cited  In 
C'apehart  v.  Cunningham.  12  W.  Va  7110.  See  princi- 
pal case  also  cited  in  Carr  v.  Mead,  77  Va.  100. 
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the  County  Court  of  Halifax,  against  John 
Henry,  surviving  obligor  of  himself  and 
James  Ryburn,  on  a  bail-bond,  in  which 
Henry  became  appearance  bail  for  Ryburn, 
in  a  suit  between  Berryman  Green  and  the 
vaid  Ryburn.  Stone  was  the  Sheriff  of 
Halifax,  who  served  the  writ  in  the  suit  of 
Green  v.  Ryburn,  and  a  bail-bond  was  exe- 
cuted, as  above  mentioned,  to  the  said 
Stone,  as  Sheriff  of  Halifax,  in  the  penalty 
of  £2,000,  for  the  appearance  of  the  said 
Rvburn  on  the  fourth  Monday  in  Novem- 
ber, 1810. 

The  declaration  charges,  that  the  said 
James  Ryburn  did  not  appear,  before  the 
Justices  of  the  said  County,  according  to 
the  exigency  of  the  said  writ,  as  according 
to  the  condition  of  the  said  writing  obliga- 
tory, he  ought  to  have  done;  but  therein 
totally  failed,  &c. 

The  defendant  pleaded  :  1.  Conditions 
performed.  2.  That  the  said  Ryburn  was 
arrested  at  the  suit  of  Berryman  Green, 
and  was  committed  to  jail  for  want 
456  of  appearance  ♦bail,  and  was  actually 
in  custody  of  the  said  Sheriff,  on  the 
return  day  of  the  said  writ;  so  that  the  said 
bond  in  the  plaintiff's  declaration  set  forth, 
(if  it  was  ever  executed,)  became  a  nullity, 
of  no  effect,  and  this  he  is  ready  to  verify. 
3.  That  a  writ  issued  on  behalf  of  Berryman 
Green,  as  aforesaid,  with  an  endorsement, 
that  bail  was  required:  that  the  said  writ 
was  delivered  to  a  deputy  of  said  plaintiff 
Stone,  to  be  by  him  served  on  the  said 
Ryburn,  and  afterwards  returned  to  the 
Clerk's  office,  with  an  endorsement  made 
by  the  said  deputy,  that  the  said  James  Ry- 
burn was  committed  to  jail;  in  consequence 
of  which,  a  conditional  judgment  was  en- 
tered against  the  said  Ryburn,  and  the 
defendant  as  his  common  bail;  which  said 
conditional  judgment,  not  having  been  set 
aside,  was  afterwards  confirmed  against  Ry- 
burn, and  the  defendant  as  his  common 
bail:  that  the  defendant  afterwards  peti- 
tioned the  Judge  of  the  Superior  Court  of 
Law  for  the  County  of  Halifax  for  a  super- 
sedeas to  the  said  judgment  and  proceed- 
ings of  the  County  Court,  which  was 
awarded;  but  the  judgment  was  afterwards 
affirmed:  that  the  defendant  then  obtained 
a  supersedeas  from  the  Court  of  Appeals, 
where  the  judgment  aforesaid  was  reversed, 
and  judgment  entered  for  the  appellant's 
costs  in  both  Courts;  which  said  judgment 
remains  in  full  force:  that  the  cause  of 
action  set  forth  in  the  declaration,  is  the 
same  identical  cause  of  action,  for  which 
the  defendant  was  impleaded  in  the  former 
suit  of  Green  v.  Ryburn,  and  for  which  a 
judgment  was  finally  rendered  in  favor  of 
the  defendant,  by  the  Court  of  Appeals,  &c. 

The  plaintiff  demurred  generally  to  the 
third  plea. 

As  to  the  second  plea  of  the  defendant, 
the  plaintiff  replied,  that  he  ought  not  to 
be  barred  from  having  or  maintaining  his 
action,  because  the  said  James  Ryburn  was 
not  in  custody  at  the  return  day  of  the 
writ,  in*  the  suit  of  Green  v.  Ryburn;  but 
that  he  had  been  discharged  from  custody, 
upon  the  bail-bond  being  executed  by  Ry- 
burn and  Henry.    The  defendant  demurred 


to  this  plea,  assigning  causes. 
457  *At  another  day,  leave  was  granted 

the  defendant  to  withdraw  his  plea 
of  conditions  performed,  and  he  filed  an 
additional  plea,  to  this  effect:  that  after  the 
making  of  the  writing  ogligatory  afore- 
said, to  wit:  on  the  4th  day  of  November, 
in  the  condition  of  the  said  bond  above 
mentioned,  the  said  Ryburn  appeared  be- 
fore the  Justices  of  the  County  Court  of 
Halifax,  at  the  Courthouse  of  the  said 
County,  to  answer  the  said  Berryman 
Green  in  the  plea  aforesaid,  according  to 
the  form  and  effect  of  the  condition  afore- 
said; and  this  he  is  ready  to  verify  by 
the  records  thereof,  in  the  said  County 
Court  of  Halifax  remaining,  &c. 

Stone  replied,  that  there  is  not  any  such 
record  of  appearance  by  the  said  James 
Ryburn  made  before  the  Justices  of  the 
said  County  Court  of  Halifax,  on  record 
remaining,  as  the  said  John  Henry  above, 
by  pleading,  hath  alledged;  and  this  he  is 
ready  to  verify,  &c. 

As  to  the  third  plea  of  the  defendant,  the 
plaintiff  replied,  in  effect,  that  a  writ  was 
directed  to  the  Sheriff  of  Halifax,  at  the 
suit  of  Berryman  Green  against  James  Ry- 
burn, and  delivered  to  the  said  Sheriff,  with 
an  endorsement,  that  bail  was  required  : 
that,  by  virtue  of  the  said  writ,  the  said 
Sheriff,  by  his  deputy,  arrested  the  said 
Ryburn,  and  detained  him  in  custody,  and 
committed  him  to  jail:  that  the  said  deputy 
returned  the  said  writ,  with  an  endorsement 
thereon,  that  he  had  executed  the  same, 
and  that  he  had  committed  the  said  Ryburn 
to  jail,  for  want  of  bail:  that,  after  the  said 
Ryburn  had  been  committed  as  aforesaid, 
and  before  the  return-day  of  the  said  writ, 
to  wit:  on  the  29th  day  of  October,  1810. 
he  the  said  Ryburn,  did  tender  the  said 
Henry  to  the  said  Stone,  as  ^he  surety 
and  bail  of  the  said  Ryburn,  for  his  appear- 
ance, according  to  the  exigency  of  the  said 
writ,  and  they  executed  a  bail-bond  for 
that  purpose;  in  consequence  of  which,  he 
the  said  John  Stone  discharged  the  said 
Ryburn  out  of  custody,  and  permitted  him 
to    go    at    large:    that   the    said    Stone    did 

afterwards,   to   wit:   on   the  day  of 

-,  1810,  return  and  file  the  said 


458  bond  in  the  Clerk's  *of!ice  of  the 
said  county:  that  the  said  Ryburn 
not  having  appeared,  according  to  the  con- 
dition of  the  bond,  judgment  was  rendered 
against  him  and  the  said  Henry,  as  his 
bail,  in  favor  of  the  said  Berryman  Green, 
by  the  County  Court  of  Halifax;  which 
judgment  was  afterwards  affirmed  by  the 
Superior  Court  of  Law  for  the  same 
county;  and  a  supersedeas  was  awarded  by 
a  Judge  of  the  Court  of  Appeals:  that  the 
judgments  of  the  County  and  Superior 
Courts  were  reversed,  and  the  Court  of 
Appeals  gave  judgment,  that  the  Sheriff 
not  having  returned  that  the  said  John 
Henry  was  the  bail  for  the  appearance  of 
the  said  Ryburn,  that  the  judgment  was 
erroneous  as  to  the  said  Henry;  and  they 
gave  judgment  accordingly  against  the  said 
Ryburn  for  £130,  and  costs,  &c.;  and  that 
the  cause  of  action,  set  forth  in  the  declara- 
tion, is  not  the  same  identical  cause  of 
action,  for  which  the  said  John  Henry  was 


391 


2  RAND. 


Virginia  Rbports,  Annotatbd. 


469-461 


impleaded  by  the  said  Berryman  Green,  in 
his  former  suit  against  the  said  Ryburn, 
and  in  which  a  judgment  was  finally  ren- 
dered in  favor  of  the  said  Henry,  by  the 
Court  of  Appeals. 

The  County  Court  decided,  on  the  first 
plea  above  mentioned,  (which  is  called  the 
additional  plea,)  that  there  was  no  such 
record,  as  the  plaintiflF,  by  replying  to  that 
plea,  had  alledged.  The  Court  also  de- 
cided, that  the  matters  of  law  arising  upon 
the  demurrer  filed  by  the  defendant  to  the 
replication  of  the  plaintiff  to  the  second 
plea  of  the  defendant,  were  for  the  plaintiff; 
and,  therefore,  over-ruled  the  same.  To 
the  replication  to  the  third  plea,  the  de- 
fendant demurred;  but,  the  Court  over- 
ruled that  demurrer  also,  and  ordered  a 
jury  to  be  impanneled  to  ascertain  the 
damages  sustained  by  the  plaintiff.  The 
jury  rendered  a  verdict  for  the  plaintiff, 
for  1891.  15s.,  with  interest. 

The  Court  gave  judgment  for  the  penalty 
of  the  bond,  to  be  discharged  by  the 
amount  of  the  verdict,  and  costs. 

The  defendant  appealed  to  the  Superior 

Court  of  Law.     That  Court  (by  consent,) 

ordered    that    the    judgment    should 

459  *be  reversed   and  annulled;   and,  by 
like    consent,    that    the   verdict,    and 

all  the  proceedings  subsequent  to  the  filing 
the  declaration,  be  set  aside,  and  the  cause 
remanded  to  the  County  Court,  to  be  sent 
to  the  rules  by  that  Court,  and  further  pro- 
ceeded in. 

The  same  pleadings  were  had  as  in  the 
former  instance,  and  the  result  was  the 
same.*  An  appeal  was  again  taken  to  the 
Superior  Court,  and  the  judgment  was 
again  affirmed.  From  this  judgment, 
Henry  appealed  to  this  Court. 

Wickham,  for  the  appellant. 

Leigh,  for  the  appellee. 

May  31.  JUDGE  GREEN,  delivered  the 
opinion  of  the  Court. 

All  the  pleadings  in  this  case  having 
been  set  aside  in  the  Superior  Court,  by 
consent,  and  the  cause  remanded  to  the 
County  Court,  where  the  defendant  pleaded, 
and  the  plaintiff  replied  de  novo,  our  atten- 
tion is  of  course  confined  to  this  last  set 
of  pleadings.  The  first  plea  is,  that  the 
defendant  in  the  original  action,  (Ryburn,) 
appeared  acording  to  the  condition  of  the 
bond;  which  the  defendant  was  ready  to 
verify  by  the  record.  Upon  this  plea,  the 
plaintiff  took  issue,  and  it  was  decided  by 
the  Court  against  the  defendant.  The 
third  plea  states  the  return  by  the  Sheriff, 
**that  the  defendant  Ryburn  was  in  cus- 
tody;" and  that  a  copy  of  the  bail-bond 
was  also  returned:  that,  thereupon,  a  judg- 
ment was  rendered  in  the  office  against 
Ryburn,  and  the  bail,  the  defendant  in  this 
action;  which  was  reversed  in  the  Court  of 
Appeals,  and  final  judgment  given  for  the 
bail;  and  relies,  that  the  cause  of  action, 
upon  which  the  Court  of  Appeals  pro- 
nounced judgment  for  the  defendant, 

460  *was  the  same  as  that  now  asserted 
by  the  plaintiff.    To  this,  the  plaintiff 

replied,  repeating,  in  substance,  the  facts 
stated  in  the  plea,  and  traversing  that  the 


♦For  a  more  particular  account  of  the  pleadiofirs, 
see  Judge  Green's  opinion. 


two  suits  were  for  the  same  cause  of  action. 
The  defendant  demurred,  and  the  demurrer 
was  rightly  over-ruled;  for,  the  judgment 
of  the  Court  of  Appeals,  even  if  given  in 
relation  to  the  same  cause  of  action,  was 
given  between  other  parties,  and  not  being 
given  on  the  merits  of  the  contract,  is  no 
bar  to  this  action. 

The  only  real  question  in  the  cause, 
arises  upon  the  second  plea,  and  the  replica- 
tion thereto;  to  which  the  defendant  de- 
murred. That  plea  states  the  suing  out  of 
the  original  writ  against  Ryburn;  the  de- 
mand for  bail;  the  execution  of  the  writ; 
the  commitment  of  Ryburn  to  jail  for  want 
of  bail;  and  the  return  of  the  writ  by  the 
Sheriff,  that  Ryburn  was  committed  to 
jail,  for  the  want  of  appearance  bail;  and 
avers  that  Ryburn  was,  on  the  return-day 
of  the  writ,  actually  in  the  custody  of  the 
Sheriff,  as  appears  by  the  record;  so  that 
the  bond  became  a  nullity,  and  of  no 
effect;  and  concluded  with  a  verification. 

The  plaintiff  replied,  admitting  the  suing 
out  of  the  writ — its  execution — the  commit- 
ment of  Ryburn  to  jail,  and  the  return  and 
endorsement  of  the  writ,  as  stated  in  the 
plea;  but  avers,  that  after  the  endorsement 
on  the  writ,  and  before  the  return-day,  the 
bail-bond  was  executed,  and  Ryburn  dis- 
charged from  custody;  and,  that  he  was 
not  in  custody  at  the  return-day  of  the 
writ;  and  concludes  to  the  country.  To  this 
the  defendant  demurred,  and  assigned  for 
causes  of  demurrer,  that  the  replication 
was  not  a  full  answer  to  the  plea,  and 
that  it  was  repugnant  to  the  record  set 
forth  in  the  plea. 

The  reference  to  the  record  in  this  plea, 
did  not  make  that  record  a  part  of  the 
plea.  It  was  equivalent  to  the  usual  ex- 
pression in  a  plea,  stating  the  effect  of  the 
record,  as  to  the  point  relied  on,  "as  appears 
by  the  record;"  unless  the  other  party  had 
denied  the  effect  of  the  record,  as  stated 
in  the  plea,  by  taking  issue  thereon: 
461  or  alledged  *that  something  further 
appeared  by  the  record,  which  he 
relied  upon  to  obviate  what  was  relied 
upon  by  the  defendant,  and  upon  which 
new  allegation  the  defendant  took  issue. 
It  was  not  competent  to  the  Court,  to  look 
into  the  record  referred  to  in  the  pleadings, 
to  see  if  it  established  any  matter  which 
the  parties,  in  their  pleadings,  had  not  al- 
ledged to  exist.  In  this  case,  the  Court 
was  to  determine  upon  the  demurrer,  and 
not  whether  the  record  proved  what  was 
admitted  by  the  pleadings,  or  proved  some- 
thing which  was  not  averred  by  the  parties 
in  their  pleadings.  The  record  of  the 
suit,  referred  to  in  the  plea,  although  copied 
by  the  Clerk  into  the  record  in  this  case, 
cannot  be  considered  properly  as  any  part 
of  this  record.  The  allegation  of  the  plea, 
"that  so  the  bond  became  a  nullity,  and  of 
no  effect,"  is  mere  surplusage,  being  a 
conclusion  of  law,  and  not  an  averment 
of  fact;  and  the  conclusion,  "and  this  he 
is  ready  to  verify,"  although  imperfect  for 
the  want  of  the  addition  of  the  words  "by 
the  record,"  is  not  so  defective  a's  to  be 
objectionable  on  a  general  demurrer;  al- 
though it  would  be  on  a  special  demurrer 
for  that  cause.     It  is  virtually  an  affirma- 
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tion  that  he  was  ready  to  verify  the  matter 
of  the  plea  by  the  record,  as  it  could  be 
verified  in  no  other  way.  The  case  then 
presented  is,  that  the  defendant  alledges 
that  it  appeared  by  the  record  and  the 
Sheriff's  return,  that  Ryburn  was  actually 
in  custody  for  the  want  of  bail.  The  repli- 
cation admits,  that  it  does  so  appear;  but 
insists,  that  the  return  was  not  true,  and 
was  made  by  mistake;  that  is,  that  the 
endorsement  on  the  writ  was  true  when 
made,  to  wit  :  several  days  before  the 
return-day;  but,  that  after  the  endorsement 
was  made,  Ryburn  was  discharged  upon 
the  bail-bond  being  given,  and  the  endorse- 
ment on  the  writ  not  altered;  and  for  this 
he  puts  himself  upon  the  country. 

The  first   enquiry  then  is,  whether  it  is 
competent  to  the  Sheriff  to  contradict  his 
own  return.     It  seems  to  me  that  he  can- 
not.   It  is  a  matter  of  record  to  which  he 
is  privy;  and  although  he  may  amend 

462  his   return,   by   leave  of   the   *Court, 
until  it  is  amended,  it  must  be  taken 

to  be  true  as  to  the  Sheriff  himself,  who 
has  made  the  return.  This  has  been  decided 
in  the  Supreme  Court  of  Massachusetts. 
Pennington  v.  Loring,  7  Mass.  Rep.  388. 
In  that  case,  in  a  suit  against  the  Sheriff 
for  selling  property  without  a  due  notice 
of  the  sale,  he  having  returned  on  the  war- 
rant that  he  had  advertised  24  hours, 
whereas  the  law  required  that  he  should 
advertise  48  hours;  he  offered  to  prove  that 
his  return  was  a  mistake,  and  that,  in  fact, 
he  did  advertise  48  hours.  But,  the  Court 
unanimously  determined,  that  it  was  not 
competent  to  the  Sheriff  to  give  such  proof, 
although  it  might  have  been  said,  that  it 
did  not  contradict  the  return.  I  think  the 
same  point  has  been  decided  in  the  Supreme 
Court  of  New  York.  If  this  be  law,  then, 
upon  these  pleadings,  it  must  be  taken  that 
Ryburn  was  in  custody  at  the  return-day 
of  the  writ;  for,  that  is  the  legal  import 
of  the  return  stated  in  the  pleadings,  and 
that  fact  would  discharge  the  bail. 

If  a  defendant  be  let  to  bail,  and  on  the 
return-day  of  the  writ,  he  surrendered  him- 
self in  custody,  it  would  discharge  the  bail. 
The  act  of  1645,  chap.  14,  Hening's  Stat. 
at  Large,  vol.  1,  p.  305,  prescribes  what 
shall  be  the  substance  of  the  bail-bond, 
"with  condition  to  bring  forth  the  party 
arrested,  or  perform  the  award  of  the 
Court;"  and,  upon  this  latter  expression  it 
was,  that  the  bail,  if  he  failed  "to  bring 
forth  the  party  arrested,"  was  liable  to  a 
judgment  in  that  cause,  against  himself; 
but,  if  he  brought  forth  the  party,  he  was 
discharged.  (See  the  act.)  This  statute 
was  repeatedly  re-enacted,  but  never  re- 
pealed until  January  1,  1820.  If  the  sur- 
render of  the  principal  in  custody  on  the 
return-day,  would  not  discharge  the  bail. 
th.en  it  might  happen,  that  he  would  have 
no  means  of  discharging  himself.  If  he 
lived,  he  might  enter  special  bail,  and  so 
discharge  himself  as  appearance  bail.  But, 
if  he  died  before  the  return-day,  judgment 
might  be  given  against  his  estate,  even  if 
no  executor  or  administrator  had  qualified; 
and  the  principal  might  not  have  it 

463  in  his  *power,  to  prevent  such  con- 
sequence,    unless     his     surrendering 
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himself  in  custody  would  have  that  effect. 
Such  a  surrender,  though  not  an  appear- 
ance, would  have  the  effect  of  an  appear- 
ance. See  Rev.  Code,  1792,  chap.  67,  §  20, 
23;  chap.  66,  §  32. 

But,  suppose  it  were  competent  to  the 
Sheriff  to  contradict  his  return;  then,  upon 
these  pleadings,  the  case  would  be,  that 
the  Sheriff,  having  taken  bail  and  dis- 
charged the  defendant,  nevertheless  re- 
turned that  the  defendant  was  in  custody 
when  he  was  not.  The  effect  of  which 
was,  that  no  judgment  could  be  had,  if  the 
defendant  failed  to  appear,  either  against 
the  principal  or  bail;  and  the  plaintiff 
could  only  proceed,  either  in  the  same  suit 
by  alias  capias,  or  in  a  new  suit  against 
the  Sheriff  for  his  false  return.  And  if,  in 
the  event  of  the  plaintiff's  proceeding 
against  the  Sheriff,  the  Sheriff  could  main- 
tain his  suit  upon  the  bail  bond,  and  the 
bail  were  subjected,  the  latter  would  have 
his  remedy  after  paying  the  money,  either 
by  action  or  by  motion,  under  the  act  of 
Assembly  against  his  principal.  Until  the 
Sheriff  had  suffered  damage  from  the 
breach  of  the  condition  of  the  bond,  he 
could  not  sue  upon  it,  and  consequently, 
the  bail  could  not  resort,  with  any  effect, 
to  a  bill  quia  timet.  If  the  Sheriff  had 
made  a  true  return,  and  a  judgment  had 
been  regularly  entered  against  the  bail,  he 
would  have  been  immediately  entitled  to 
an  attachment  against  Ryburn,  and,  with- 
out the  necessity  of  paying  the  money, 
might  have  had  Ryburn's  property  sold, 
and  applied  to  the  payment  of  the  debt  for 
his  indemnity.  The  first  act  which  author- 
ised a  judgment  again.st  the  bail,  author- 
ised this  attachment  against  the  principal. 
1645,  1  Hen.  Stat.  Large,  chap.  14,  p.  305. 
These  provisions  were  introduced,  both  for 
the  benefit  of  the  creditor,  and  of  the  bail; 
and  gave  the  bail  a  much  better  chance  of 
indemnity  than  he  before  had,  by  expedit- 
ing his  remedies.  This  remedy  of  the  bail 
was  utterly  frustrated  by  the  Sheriff's  false 
return;   and,  although   other  more  tedious 

and  uncertain  remedies  remained  to 
464      him,   and   *although   he   might    have 

discharged  himself  from  his  respon- 
sibility of  appearance-bail,  by  taking  upon 
himself  the  obligations  of  special  bail,  yet 
his  situation  as  appearance-bail  may  have 
been  preferable  to  that  of  specail  bail,  since 
Ryburn  may  have  left  the  State  and  left 
property  behind  him.  But,  whether  the 
one  or  the  other  situation  was  preferable, 
the  act  of  the  Sheriff  deprived  the  bail  of 
his  election,  and  varied  his  situation.  His 
failure  to  make  a  true  return  was,  (to  use 
the  expression  of  one  of  the  English 
Judges,)  contrary  to  the  faith  of  the  con- 
tract. Nothing  is  better  settled  in  Courts 
of  Equity,  than  that  any  act  of  the  creditor, 
which  deprives  the  surety  of  any  remedy 
which  he  has  for  his  indemnity,  discharges 
the  surety.  The  cases  on  this  subject  are 
referred  to  in  Norris  v.  Crummey,  lately 
decided.  If  such  an  act  is  apparently  or 
manifestly  for  the  benefit  of  the  surety,  he 
is  nevertheless  discharged;  for,  he  ought 
to  be  the  sole  judge  of  his  own  interests, 
and  ought  not  to  be  deprived  of  his  legal 
rights,     without     his     assent.       Samuel    v. 
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the  Court  of  Equity  have  been  adopted  in 
Courts  of  Law,  and  applied  to  the  case  of 
Howith,  3  Meriv.  272.  These  principles  of 
bail.  Moore  v.  Bowmaker,  6  Taunt.  379; 
Willison  V.  Whitaker,  7  Taunt.  53;  Mel- 
ville V.  Glendening,  7  Taunt.  126;  Rathbone 
V.  Warren,  10  Johns.  Rep.  587. 

It  is  not  necessary  to  enquire,  whether 
the  erroneous  judgment  entered  by  the 
Clerk  against  the  bail,  as  appears  by  the 
third  plea  and  replication  thereto,  ought 
to  have  any  eflFect  upon  the  liability  of  the 
bail,  or  his  discharge  from  liability,  under 
the  second  plea  and  replication;  since  that 
fact  cannot  enter  into  the  consideration  of 
a  plea  and  replication,  in  which  its  exist- 
ence is  not  averred.  The  matter  of  one 
plea  or  replication  cannot  be  considered  as 
incorporated  with  another.  Every  plea  or 
replication  should  be,  in  itself,  a  complete 
bar,  or  answer  to  the  bar;  and  every  omis- 
sion or  defect,  cannot  be  cured,  by  refer- 
ence to  other  parts  of  the  pleadings. 
465  *Nor  is  it  an  answer  to  the  propo- 

sition, that  the  bail  is  discharged  by 
the  failure  of  the  SheriflF  to  make  a  proper 
return,  (thereby  depriving  the  bail  of  one 
of  his  legal  remedies,  for  his  indemnity,) 
to  say,  as  was  said  at  the  bar,  that  even  if 
the  proper  return  had  been  made,  the  bail 
might  have  been  adjudged  insufficient;  and 
thus  have  lost  that  remedy,  whilst  he 
would  have  remained  liable  to  the  Sheriff. 
That  was  one  of  the  risques  of  the  under- 
taking of  the  bail;  but,  it  was  a  contingent, 
and,  if  the  Sheriff  did  his  duty  even  to 
himself,  an  improbable  hazard.  The  Sher- 
iff, by  failing  to  make  a  proper  return,  has 
made  this  contingent  hazard  a  certainty. 

The  judgment  over-ruling  the  demurrer 
to  the  replication  to  the  second  plea  is, 
therefore,  erroneous,  and  to  be  reversed, 
and  judgment,  thereupon  entered  for  the 
defendant. 


Bank  of  Marietta  v.  Pindall.* 
8amev.  M*Cally. 
Same  v.  Wilson. 

May,  1824. 
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primary  contract  made  In  Virginia,  as  by  dls- 
coun liner  note»  or  oiherwise. 
Bonds— Asslffoment— What  It  Means. |—Assiffnment, 
as  to  bonds  or  notes,  implies  more  than  endorse- 
ment. It  means  endorsement  by  one  party.  wltH 
intent  to  assleru.  ana  an  acceptance  of  tnat  ahi.iffa- 
ment.  by  tbe  ottier  party. 

These  were  appeals  from  the  Superior 
Court  of  Law  for  the  county  of  Harrison. 

The  Bank  of  Marietta,  in  the  State  of 
Ohio,  brought  three  actions  of  debt 
466  against  the  three  defendants  ♦men- 
tioned above,  on  promissory  notes, 
executed  to  third  persons,  made  payable 
at  the  bank  of  Marietta.  The  declarations 
state,  that  the  Bank  aforesaid  was  incor- 
porated by  the  Legislature  of  the  State  of 
Ohio;  that  afterwards,  the  respective  de- 
fendants, by  their  promissory  notes  in  writ- 
ing, signed  with  their  hands,  and  dated, 
&c.,  and  now  produced  in  Court,  at 
Marietta,  to  wit:  at  Harrison  county  afore- 
said, promised  to  pay  the  respective  sums 
mentioned  in  the  notes,  to  their  respective 
payees,  and  the  notes  were  by  the  said 
payees,  assigned  to  the  said  Bank. 

The  defendants  demurred  generally  to 
the  declarations,  and  the  plaintiff  joined  in 
demurrer.  They  also  filed  special  pleas, 
stating  that  the  promissory  notes  in  the 
declaration  mentioned,  were  made  and  sub- 
scribed by  the  defendants,  and  endorsed 
by  the  payees  respectively,  within  the  Com- 
monwealth of  Virginia,  to  wit:  at  the  coun- 
ty of  Harrison,  and  not  elsew^here;  and 
that  the  Bank  of  Marietta  is  not,  and  at 
the  time  of  making,  subscribing  and  en- 
dorsing the  said  promissory  note,  was  not, 
and  never  hitherto  has  been,  incorporated 
or  made  a  body  politic  or  corporate,  by 
any  Legislative  act  of  this  Commonwealth. 
To  these  pleas  the  plaintiff  demurred  gen- 
erally, and  the  defendants  joined  in  de- 
murrer. 

The  Court  sustained  the  demurrer  of  the 
defendants  to  the  declarations,  and  over- 
ruled the  demurrers  of  the  plaintiff  to  the 
picas.  Judgment  was  accordingly  rendered 
for  the  defendants,  in  all  the  cases. 

The  plaintiff  appealed. 

Stanard,  for  the  appellant. 


PorefflTO  Corporation— Power  to  Sue  In  Vlrflrinla.  f—A 

corporation  of  another  State  may  mainUin  an 

action  agralnst  its  debtor  in  the  Courts  of  Virgrlnla. 

Porelgn  Bankt— Enforcement  of  Primary  Contract.— 

But  a  Bank  of  another  State  cannot  enforce  a 


•For  sequel  of  principal  case,  see  Plndall  v.  Bank 
10  Leigrh  481.  See  also.  Jackson  v.  Bank  of  Marietta. 
9  heigh  341.248.  in  which  an  action  was  brougrht  on 
the  same  note,  on  which  action  was  brousbt  in  the 
principal  case. 

tPoreifrn  Corporations— Power  to  Sue  In  VIrfrlnia.— 
A  foreififu  corporation  may  sue  in  our  courts  upon 
a  contract  with  them  valid  according"  to  the 
laws  of  the  country  in  which  the  contract  was 
made,  unless  it  Is  contrary  to  the  policy  of 
our  laws.  Rees  v.  Conococheaffue.  Bank,  5  Rand. 
83«.  citlngr  principal  case  as  so  decidinsr.  And.  in 
Taylor  v.  Bank  of  Alexandria,  5  Leisrh  475. 
Tucker.  P..  who  delivered  the  opinion  of  the  court, 
said:  "If  the  object  of  the  demurrer  to  the  declara- 
tion was.  to  try  the  risrht  of  a  foreign  corporation 
to  sue.  that  rlgrht  is  settled  by  the  case  of  JianJt  of 
Marriettav.  Ptndall.  2  Rand, 46.5.  in  which  my  brother 
Cabell  has,  with  his  accustomed  clearness,  es- 
tablished the  affirmative  of  the  proposition,  upon 
the  soundest  reason.'*  See  principal  case  also  cited 
In  Freeman's  Bank  v.  Ruckman.  16  Gratt.  182. 

See  further,  monofirraphic  note  on  "Corporations 
(Private),"  appended  to  Slauarhter  v.  Com.,  13 Gratt. 
767. 

$Forel8rn  Bankr.— See  monographic  note  on  "Banks 


and  Bankinsr,"  appended  to  Bank  v.  Marshall.  SS 
Gratt.    878. 

$Bond5— Assiflrnment- What  It  Means.— In  Welsh  v. 
Ebersole,  76  Va.  667,  it  is  said:  "The  term:  'endorse.' 
therefore,  when  applied  to  bills  of  exchange  aod 
other  neerotiable  instruments,  imports  a  transfer 
of  the  legal  title.  But  with  respect  to  bonds  and 
other  securities  not  negotiable,  the  equitable  title 
passes  by  as.signment  only.  And  this  court  ia 
Bank  of  Marhtfa  V.  IHnfiaU.2  Rand.  475,  said,  as  to 
these  common-law  obligations,  endorsement  is  not 
equivalent  to  assignment.  As  to  these  assignmentB 
meaning  more  than  endorsement:  it  means  endorse- 
ment by  one  party  with  intent  to  assign  and  an 
acceptance  of  that  assignment  by  the  other  party. 
That  case,  however,  and  the  case  of  Freeman's  Bank 
v.  Ruckman.  16  Gratt.  I26.  seem  to  esubllsh  fnllr 
the  doctrine  that  endorsement  of  the  obligee's  name 
uiK)n  the  bond  accompanying  the  transfer  may  be 
declared  on  as  a  c<mmon-law  as-signment.  and  that 
an  averment  that  the  instrument  wasendorsed  and 
delivered  is  in  effect  an  averment  that  It  was  as- 
signed. Both  of  these  cases  were,  however,  decided 
upon  a  demurrer  to  the  declaration.  They  do  not 
establish  that  such  an  endorsement  may  not  be 
treated  as  a  guaranty  if  such  was  the  agreement  of 
the  parties."  See  principal  case  also  cited  in  Free- 
man's Bank  V.  Ruckman.  16  Gratt  180.  183. 

See  monographic  note  on  "Assignments"  ap- 
pended to  Ragsdale  v.  Hagy,  9  Gratt.  4<K». 

The  principal  case  is  cited  with  approval  In  Wilson 
V.  Fotterall.  7  Leigh  2i0:  Slaughter  v.  Com.,  13 
Gratu    774:  Shipman  v.  Bailey,  80  W.  Va.  144. 146. 
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The  only  question  is,  whether  a  foreign 
corporation  can  maintain  an  action  in  Vir- 
ginia, in  its  corporate  name.  There  is  no 
case  in  Virginia  on  this  subject,  and  but 
one  in  the  English  books.  That  case  is 
Henriquez  v.  The  Dutch  East  India  Com- 
pany, 2  Lord  Raymond,  1532.  A  part  of 
the     same     case     was   decided  in   1 

467  Strange,    612.      *This    is    an    express 
authority  in  favor  of  the  right  of  the 

foreign  corporation  to  sue.  The  same  prin- 
ciple i«  affirmed  in  the  case  of  the  Ports- 
mouth Livery  Company  v.  Weston  et  al., 
10  Mass.  Rep.  91. 

The  truth  is,  that  foreign  corporations 
have  as  much  right  to  sue,  as  foreign  per- 
sons. The  right  of  the  latter  is  unques- 
tioned; but  both  stand  on  the  same  ground, 
as  neither  are  subject  to  our  laws.  Even 
foreign  Sovereigns  may  sue  in  the  English 
Courts,  Nabob  of  Arcot  v.  East  India 
Company,  4  Bro.  Ch.  Rep.  187,  (note.) 

But,  even  if  the  general  question  were 
against  me,  I  contend  that  Banking  cor- 
porations are  an  exception.  They  are  pro- 
tected by  our  laws,  which  punish  forgeries 
of  Bank  notes  of  other  States.  1  Rev. 
Code,  578.  The  consequences  of  the  oppo- 
site doctrine  would  be  mischievous  in  the 
extreme.  All  the  commerce  of  the  coun- 
try is  connected  with  Banks.  They  cannot 
sue  in  the  Federal  Courts;  because,  it  has 
been  decided,  that  a  corporation  has  no 
locality. 

It  may  be  asked,  whether  a  contract  with 
a  foreign  corporation,  made  within  the 
limits  of  Virginia,  can  be  enforced  in  Vir- 
ginia? In  answer  to  this,  it  may  be  ob- 
served, that  this  contract  does  not  depend 
upon  the  laws  of  Virginia,  but  upon  those 
of  Ohio.  As  a  general  rule,  the  lex  loci 
contractus  is  to  govern.  But,  there  are 
two  exceptions:  1.  Where  the  subject  of 
the  contract  is  fixed  in  another  State;  and, 
2.  Where  the  contract  is  to  be  performed 
in  another  country. 

Here  the  debts  were  to  be  paid  at  Mari- 
etta, and  the  default  took  place  there.  The 
default,  and  not  the  contract,  is  the  sub- 
stratum of  the  action.  This  point  was  de- 
cided in  the  case  of  Robinson  v.  Bland,  2 
Burr.    1077. 

In  two  of  the  cases,  there  is  no  venue 
laid  of  the  assignment,  and,  therefore,  as 
to  them,  non  constat,  but  that  they  were 
made  in  the  State  of  Ohio. 

The  pleas  merely  state,  that  the  factum 
of  the  endorsement  was  done  in  the 

468  county  of  Harrison;  but,  they  do  *not 
state  that  the  notes  were  transferred 

at  that  time  and  place  to  the  Bank  of 
Marietta.  But,  even  if  it  were  otherwise, 
many  cases  may  be  supposed,  in  which  a 
transfer  might  be  lawfully  made  to  the 
Bank,  even  in  Virginia.  Suppose  the  notes 
were  assigned  by  debtors  of  the  Bank  to 
relieve  themselves  from  judgments  in  Vir- 
ginia. Or,  a  bail-bond  might  have  been 
given,  and  the  Sheriff  assigned  it  to  the 
Bank.  Surely  the  debtor,  in  such  cases, 
might  make  a  compromise  with  his  cred- 
itor. Banks  usually  deal  in  bills  of  Ex- 
change. If  they  cannot  sue  in  other 
States,  they  would  be  without  remedy  in 
such  cases. 


These  notes  can  only  be  considered  in 
one  of  two  lights.  They  were  either  made 
for  negotiations  at  the  Bank  of  Marietta, 
or  they  were  subsisting  notes,  and  trans- 
ferred to  the  Bank  in  payment  of  a  debt. 
In  the  first  case,  the  transaction  must  have 
originated  in  Ohio;  in  the  second,  it  was 
of  no  importance  where  they  were  made. 
The  debtor  must  surely  have  the  power  of 
availing  himself  of  the  means  of  paying 
his  debts. 

The  case  of  the  unchartered  Banks  in 
this  Court,  1  Rand.  76,  has  no  influence  on 
this  question.  That  decision  depended  on 
the  law  of  1805,  and  relates  only  to  unin- 
corporated Banks.  It  was  not  like  the  law 
of  New  York,  which  forbids  all  companies 
not  having  a  charter  from  the  State,  from 
carrying  on  Banking  operations. 

The  only  remaining  question  is,  whether 
the  statement  in  one  of  the  declarations, 
that  the  charter  was  to  continue  until  1818, 
does  not  destroy  the  right  to  sue.  This 
question  is  answered,  by  saying,  that  it 
must  be  presumed  that  the  plaintiffs  proved 
they  were  a  corporation,  or  they  could  not 
have  maintained  their  action.  The  ques- 
tion of  corporation  or  not,  is  for  the  jury 
to  decide,  and  not  the  Court.     Jackson  v. 

Plumb,  8  Johns.  377. 
469  ♦Wickham,  for  the  appellees. 

It  may  be  laid  down  as  a  general 
proposition,  that  a  foreign  corporation 
cannot  sue  in  a  Virginia  Court.  If  this 
proposition  be  true,  it  is  incumbent  on 
Mr.  Stanard  to  shew  that  a  Bank  in  Ohio 
is  not  a  foreign  corporation.  A  corpora- 
tion is  an  artificial  being,  created  by  the 
common  law.  They  are  not  necessary  at- 
tributes of  government.  There  may  be 
corporations  in  some  countries,  without 
the  right  to  sue  by  their  corporate  name. 
If  the  law  of  Virginia  did  not  authorise 
the  creation  of  corporations,  could  the 
Bank  of  Ohio  maintain  an  action  in  Vir- 
ginia? 

Viner,  in  his  6th  volume,  p.  265,  supports 
the  position,  that  a  foreign  corporation 
cannot  sue  in  the  English  Courts.  As  to 
the  case  of  Henriquez  v.  The  Dutch  East 
India  Company,  reported  both  by  Lord 
Raymond  and  Strange,  it  does  not  decide 
this  point.  There  is  nothing  said  in  that 
case,  of  the  corporation  being  a  foreign 
corporation.  It  is,  at  most,  only  a  decision 
of  the  Court  of  Common  Pleas.  Lord  Ray- 
mond gives  a  more  accurate  report  of  the 
case.  According  to  him,  the  case  related 
to  the  liability  of  bail;  but  the  question  at 
bar  was  not  touched.  The  case  merely  de- 
cides that  the  bail  was  estopped,  from 
averring  that  there  was  no  such  corpora- 
tion. 

The  first  case  which  relates  to  the  sub- 
ject, is  that  from  Massachusetts.  It  is  to 
be  remarked,  that  Massachusetts  has  no 
Court  of  Chancery;  but,  their  Courts  de- 
cide Chancery  causes  under  the  forms  of 
Common  Law.  This  decision  was  made  by 
virtue  of  their  Chancery  jurisdiction,  and 
cannot  be  a  precedent  for  a  purely  Com- 
mon Law  Court.  It  is  not  necessary  for 
me  to  contend  that  a  Court  of  Chancery 
would  not  have  jurisdiction  of  such  a  case 
as  the  present. 
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The    case   of   the    Silver    Lake   Bank   v. 

,  4  Johns.  370,  is  founded  on  that 

of    Henriquez    v.    The    Dutch    East    India 
Company,  and  evidently  mistakes  the  point 
decided  in  that   case. 

470  *English    assignees   of   a  bankrupt 
cannot   sue  in  this  country,  at  least 

at  Common  Law.  Harrison  v.  Terry,  5 
Cranch,  289;  4  Wheat.  209;  Dixon  v.  Ram- 
say, 3  Cranch,  324.  All  arguments  from 
inconvenience,  must  be  addressed  to  the 
Legislature.  How  far  a  Court  of  Equity 
can  give  relief,  it  is  not  material  ,to  en- 
quire. It  is  sufficient  for  my  purpose,  to 
shew  that  a  Court  of  Common  Law  can- 
not afford  any. 

It  is  said  that  the  plea  of  default  will 
give  the  law.  But,  the  pleadings  do  not 
disclose  that  Marietta  in  Ohio  is  that 
place.  The  declarations  does  not  state 
where  the  Bank  of  Marietta  does  business. 
The  name  does  not  shew  where  this  Bank 
was  placed.  There  may  be  many  places 
of  the  same  name  in  the  United  States. 

It  was  necessary  to  state  in  the  declara- 
tion, that  this  corporation  had  a  right  to 
sue.  It  would  be  otherwise  in  the  case  of 
a  Virginia  corporation,  because  their  right 
to  sue  would  result  from  their  being  a  cor- 
poration. 

The  case  of  the  Nabob  of  Arcot  was  in 
the  Court  of  Chancery. 

Stanard,  in  reply. 

As  to  the  objection,  that  it  does  not 
appear  that  this  corporation  had  a  right  to 
sue,  this  right  is  implied  in  the  term  cor- 
poration. It  is  not  remarkable  that  there 
is  but  one  case  in  the  English  books,  on 
this  subject;  as  there  is  but  one  where  the 
Bank  of  England  was  plaintiff. 

The  dictinction  between  common  law 
and  equity,  cannot  be  sustained.  If  the 
plaintiff  was  a  non-entity,  he  could  not  sue 
in  either  Court. 

The  case  in  Raymond  at  least  decides, 
that  the  Dutch  East  India  Company  was  a 
good  name  to  sue  by. 

The  case  of  the  assignees  of  a  bankrupt 

is    unlike    the    present.      That    is    a    case 

which  is  governed  by  the  law  of  the  forum; 

this  is  governed  by  the  lex  loci.     3  Dallas, 

370. 

471  *As  to  the  term  of  the  charter  hav- 
ing   expired,    I    answer;     1.    That    it 

was  of  no  importance  to  state  the  term  of 
the  charter.  2.  That  the  charter  may  have 
been  extended.  3.  That  it  is  confessed  by 
the  record,  that  it  was  in  existence,  by  tak- 
ing judgment  against  the  Bank. 

May  31.  JUDGE  CABELL,  delivered 
the  opinion  of  the  Court. 

The  President,  Directors  and  Company 
of  the  Bank  of  Marietta,  incorporated  by 
a  law  of  the  State  of  Ohio,  brought  actions 
of  debt,  in  the  Superior  Court  of  Law  for 
the  county  of  Harrison,  against  M'Cally, 
against  Pindall,  and  against  Wilson,  sever- 
ally, on  promissory  notes  executed  to  third 
persons,  made  payable  at  the  Bank  of 
Marietta,  and  assigned  to  the  plaintiffs. 
The  defendants  demurred,  generally,  to  the 
declarations,  and  the  plaintiffs  joined  in 
the  demurrers.  The  defendants,  also,  put 
in  special  pleas,  stating,  in  substance,  that 
the  notes  were  made  and  signed  by  them, 


and  endorsed  by  the  payees,  within  this 
Commonwealth,  viz:  at  the  county  of  Har- 
rison, and  not  elsewhere;  and  that  the  plain- 
tiffs were  not  a  corporate  body  by  any 
law  of  this  State.  To  these  pleas,  the  plain- 
tiffs demurred  generally,  and  the  defendants 
joined  in  the  demurrers. 

On  these  pleadings,  two  questions  have 
been  made: 

1.  Whether  a  Banking  Company,  not  in- 
corporated as  such  by  any  law  of  Virginia, 
but  by  a  law  of  one  of  our  sister  States, 
can  prosecute  an  action  in  Virginia,  in  its 
corporate  name  and  character,  on  any  con- 
tract whatever? 

2.  Whether  they  can  prosecute  an  action 
in  our  Courts  on  a  contract  made  in  Vir- 
ginia? 

1.  As  to  the  first  question: 

It  is  a  principle  of  universal  justice,  that 
the  rights  and  obligations  of  contracts, 
valid  at  the  place  and  time  of  their  incep- 
tion, do  not  depend  on  the  residence  of 
the  contracting  parties.  They  follow 
472  and  attend  the  parties  *wherevcr 
they  may  be,  or  wherever  they  may 
go.  This  is  a  principle  of  universal  conven- 
ience, as  well  as  of  justice;  and  it  is  recog- 
nized as  such  by  all  civilized  nations. 
Hence  it  is,  that  they  lend  the  aid  of  their 
civil  tribunals  to  enforce  contracts  made 
in  foreign  countries,  even  where  the  con- 
tracts were  intended  to  have  been  executed 
in  the  country  where  made,  and  although 
one  or  both  of  the  contracting  parties  may 
owe  no  allegiance  to  the  country  where 
the  suit  may  be  brought.  In  exercising  this 
power,  the  contracts  are  expounded  accord- 
ing to  the  laws  of  the  place  where  made: 
and  thus  it  is,  that  the  Courts  of  one 
country  take  cognizance  of,  and  execute  the 
laws  of  another  country.  The  only  limita- 
tion to  this  comity  of  nations  is,  that  each 
will  refuse  to  execute  contracts  which  are 
contrary  to  the  policy  of  their  own  laws. 

These  principles,  (believed  to  be  incon- 
trovertible,) applied  to  the  cases  now  be- 
fore us,  must  be  decisive  of  the  first 
question. 

The  appellees,  themselves,  would  not 
deny  the  right  of  the  appellants  to  enforce 
these  very  contracts,  if  they  were  natural 
and  not  artificial  persons,  of  the  State  of 
Ohio.  But,  the  appellants,  as  artificial  per- 
sons in  Ohio,  had,  according  to  the  laws  of 
that  State,  the  same  capacity  to  contract 
and  acquire  rights,  in  their  corporate  name 
and  character,  as  if  they  had  been  natural 
persons.  Rights  acquired,  in  that  name 
and  character,  are  not  less  protected  by 
the  laws  of  Ohio,  nor  less  sanctioned  by 
eternal  justice,  than  rights  acquired  by 
natural  persons.  In  executing  contracts 
made  abroad,  our  Courts  are,  in  many  in- 
stances, required  by  justice,  and  allowed 
by  the  comity  of  nations,  to  look  beyond 
our  own  laws,  and  to  regulate  their  de- 
cisions, as  to  the  obligation  of  contracts  in 
relation  to  their  subject  matter,  by  the 
laws  of  other  countries.  Thus,  although, 
according  to  our  own  laws,  a  man  is  not 
allowed  to  reserve  on  a  contract  for  the 
loan  or  forbearance  of  money,  a  greater 
rate   of  interest   than   six   per   centum  per 
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annum,  yet,  if  a  contract,  reserving 

473  a  greater  rate  of  interest  *than  6  per 
cent,  be  made  in  a  country  whose 

laws  authorise  such  greater  rate,  our 
Courts  would  not  hesitate  to  enforce  its 
strict  execution.  If  the  obligation  of  con- 
tracts, as  to  their  subject  matter,  is  thus 
to  be  decided  and  enforced  in  our  Courts, 
by  reference  to  the  laws  of  the  country 
where  made,  justice,  and  the  comity  of 
nations,  equally  require  that  their  obliga- 
tion, in  relation  to  the  contracting  parties, 
should  depend  on  the  same  laws,  and  be 
enforced  by  our  Courts  accordingly.  It 
is  impossible  to  imagine  a  difference  be- 
tween the  two  cases. 

On  principle,  therefore,  there  seems  to 
be  nothing  in  the  objection,  that  the  appel- 
lants, suing  as  a  corporate  body,  do  not 
owe  their  existence,  as  such,  to  the  laws  of 
this  Commonwealth.  Nor  is  it  supported 
by  any  authority,  in  England,  or  in  this 
country.  It  is,  indeed,  remarkable  that 
but  one  case  has  been  found  of  a  suit,  in 
the  English  Courts,  by  a  foreign  corpora- 
tion. Ihe  Dutch  East  India  Company  v. 
Van  Moses,  1  Str.  612;  and  a  branch  of  the 
same  case,  Henriquez  v.  The  Dutch  East 
India  Company,  reported  in  2  Str.  807,  and 
in  2  Ld.  Raym.  1532.  It  seems  to  be  some- 
what a  matter  of  contest  between  the  coun- 
sel, in  the  cases  before  us,  whether  the 
objection  now  under  consideration  was  act- 
ually made  and  decided  in  the  English  case 
above  referred  to.  As  to  the  point  seems 
to  us  so  clear,  on  principle,  as  not  to  need 
the  support  of  authority,  we  do  not  deem 
it  necessary  to  determine,  with  precision, 
how  far  it  was  actually  made  and  decided 
in  that  case.  The  action  of  the  plaintiffs, 
in  that  case,  was  certainly  liable  to  the  ob- 
jection; and  whether  it  was  actually  made, 
or  not,  the  action  prevailed.  The  objection 
has  been  raised  in  the  Courts  of  New 
York,  and  of  Massachusetts,  and  has  been 
disregarded. 

Every  argument  in  favor  of  entertaining, 
in  our  Courts,  suits  by  corporations  created 
by  the  laws  of  a  country  not  forming  part 
of  the  American  confederacy,  applies  with 
double  force  to  corporations  of  our  sis- 
ter States.  It  is  rendered  doubly  neces- 
sary by  the  intimacy  of  our  political 

474  *union,  and  by  the  freedoni  and  fre- 
quency    of    our     commercial     inter- 
course. 

Xor  is  there  anything  in  the  nature  of 
this  corporation,  or  of  the  contract  on 
which  they  sue,  contrary  to  the  policy  of 
our  laws.  We  claim  no  right  to  interfere 
in  the  municipal  regulations  of  foreign  na- 
tions, or  of  our  sister  States.  We  claim  no 
power  to  create  corporations  for  carrying 
on  Banking  operations  beyond  our  own 
limits.  But,  it  is  our  policy  to  prevent  other 
nations  and  States,  and  the  corporations 
of  other  nations  and  States,  from  doing 
that  towards  us,  which  we  forbear  to  do 
towards  them.  It  is  our  policy  to  restrain 
all  Banking  operations  by  corporations  not 
established  by  our  own  laws.  It  would  not, 
therefore,  be  permitted  to  a  Bank  in  Ohio, 
to  establish  an  agency  in  this  State,  for 
discounting  notes,  or  for  carrying  on  any 
other  Banking  operations;  nor  could  they 


sustain  an  action  on  any  note  thus  acquired 
by  them.  But,  there  is  nothing  in  the  policy 
of  our  laws,  which  restrains  our  citizens 
from  promoting  their  accommodation  and 
interest  by  borrowing  money  from  a  Bank 
in  Ohio.  It  is  not  the  policy  of  our  laws 
to  restrain  one  citizen  of  Virginia  from 
executing  to  another  citizen,  or  to  a  for- 
eigner, a  note  payable  at  the  Banking-house 
of  a  Bank  legally  constituted  in  Ohio;  nor 
to  prevent  such  Bank  from  taking  an  assign- 
ment of  such  note  by  discounting  it  in 
Ohio.  We  can  have  no  doubt,  but  that 
the  Bank  may  recover  by  suit  in  Virginia, 
a  debt  thus  contracted. 

It  was  earnestly,  and  with  great  appear- 
ance of  reason,  contended  by  the  counsel 
for  the  appellants,  that,  as  incidental  to 
the  right  of  recovering,  in  Virginia,  a  debt 
acquired  by  an  original  and  legal  contract 
in  Ohio,  they  might  legally  make,  in  Vir- 
ginia, a  secondary  contract  for  carrying 
into  effect  a  contract  originally  and  legally 
made  in  Ohio;  as,  for  instance,  that  they 
might  take  from  a  debtor,  in  Virginia,  the 
assignment  of  a  note  or  other  chose  in 
action,  in  payment  of  a  debt  originally 
and  legally  contracted  in  Ohio.  But, 
as  this  point  does  not  necessarily 
475  *present  itself  in  these  cases,  we 
forbear  to  express  any  opinion  upon 
it. 

So  far,  then,  as  relates  to  the  first  and 
general  question,  viz:  the  right  of  the  appel- 
lants to  sue  as  a  corporation,  we  think  the 
demurrers  to  the  declarations  should  have 
been  over-ruled,  and  the  demurrers  to  the 
pleas  should  have  been  sustained. 

2d.  As  to  the  second  question:  have  the 
appellants  a  right  to  prosecute  actions  in 
our  Courts,  on  contracts  made  in  Virginia? 

We  have  already  stated,  that  no  foreign 
Bank  could  make  a  primary  contract  in 
Virginia,  by  discounting  notes,  or  other- 
wise. No  right  of  action,  therefore,  could 
arise  from  the  exercise  of  such  a  power. 

But,  do  the  pleadings  in  these  cases  shew 
that  the  contracts  of  assignment,  by  which 
the  appellants  claim,  were  made  in  Vir- 
ginia? 

Let  us  first  examine  the  special  pleas  of 
the  defendants.  We  do  not  think  that  they 
alledge,  or  intended  to  alledge,  that  the 
assignment  was  made  in  Virginia.  The 
declaration  in  the  case  against  M'Cally 
avers,  that  the  payee  of  the  note  "endorsed 
and  assigned  the  same  by  his  writing  on 
the  back  thereof,  to  the  plaintiffs;"  and 
the  declarations  in  each  of  the  other  two 
cases,  aver,  that  the  payee,  by  his  endorse- 
ment on  the  said  note,  assigned  it  to  the 
plaintiffs,  but  all  the  declarations  are  silent 
as  to  the  place  where  the  assignment  was 
made.  How  are  these  averments  in  the 
declarations  met  by  the  pleas?  Not  by 
the  allegation  that  the  notes  were  assigned 
to  the  plaintiffs  in  Virginia;  nor  even  by 
the  allegation  that  they  were  endorsed  to 
the  plaintiffs  in  Virginia:  but  simply,  that 
they  were  endorsed  in  Virgina.  The  term 
endorse,  when  applied  to  bills  of  exchange, 
negotiable  by  the  custom  of  merchants,  or 
to  papers  made  negotiable  by  our  statutes, 
may,  ex  vi  termini,  import  a  legal  transfer 
of  the  title.     But,  as  to  bonds  and  notes. 
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not  negotiable,  the  legal  title  to  them  passes 
by  assignment  only;  and  as  to  them, 
476  endorsement  is  *not  equivalent  to 
assignment.  As  to  them,  assignment 
means  more  than  endorsement;  it  means 
endorsement  by  one  party,  with  intent  to 
assign,  and  an  acceptance  of  that  assign- 
ment, by  the  other  party.  The  notes  in 
question  are  not  negotiable,  according  to 
our  laws,  but  assignable  only.  The  pleas, 
therefore,  that  they  were  endorsed  in  Vir- 
ginia, tendered  immaterial  issues,  and  were 
properly  demurred  to.  It  may  have  been 
the  intention  of  the  pleader  to  entrap  the 
plaintiffs,  if  they  took  issue,  by  confining 
the  proof  to  the  mere  fact  of  the  payees 
writing  their  names  on  the  backs  of  the 
notes;  and  this  is  rendered  probable,  by 
the  circumstance  that  the  notes  are  not 
alledged  by  the  pleas  to  have  been  endorsed 
to  the  plaintiffs.  They  might  well  be  en- 
dorsed in  Virginia,  and  assigned  in  Ohio. 
The  question,  therefore,  whether  the  appel- 
lants could  sue,  in  our  Courts,  on  a  contract 
made  in  Virginia,  is  hot  presented  by  the 
pleas. 

Let  us  next  examine  the  declarations  and 
the  general  demurrers  thereto.  The  decla- 
rations, in  all  the  cases,  alledge  that  the 
notes  were  assigned  by  the  payees  to  the 
plaintiffs;  but  do  not  state  where  the  assign- 
ments were  made.  The  effect  of  the  demur- 
rers is  to  admit  the  assignments,  as  laid  in 
the  declaration.  If  these  assignments  were 
made  in  Ohio,  they  were  lawful,  and  will 
serve  as  the  foundation  for  suits  in  our 
Courts;  if  they  were  made  in  Virginia,  as 
original  contracts,  they  were  null  and  void, 
and  can  give  no  right  of  action.  In  the 
total  absence  of  all  allegations  by  either 
plaintiffs  or  defendants,  as  to  the  place 
where  the  assignments  were  made,  we  do 
not  feel  ourselves  constrained  to  intend 
that  they  were  made  at  a  place  where  the 
parties  had  no  right  to  make  them,  and 
v\'here  the  attempt  to  make  them  would  be 
vain  and  nugatory.  On  the  contrary,  we 
think,  that  on  these  pleadings,  the  assign- 
ments must  be  taken  to  have  been  made  at 
the  Bank  of  Marietta,  where  the  notes  were 
originally  made  payable,  and  where  the 
appellants  had  a  right  to  discount  them. 
If  the  assignments  had  been  actually 
477  made  *in  Virginia,  and  the  defend- 
ants had  wished  to  avail  themselves 
of  that  fact  as  a  defence,  there  were  two 
courses  by  which  they  might  have  accom- 
plished that  object.  They  -might  have 
pleaded  the  fact  specially,  in  which  case 
the  plaintiffs  would  have  been  bound  to 
take  issue,  or  to  demur;  or  they  might  have 
demurred  specially  to  the  declaration,  as- 
signing for  cause,  that  the  plaintiffs  had 
not  laid  the  assignments  at  a  place  where 
they  could  lawfully  receive  them.  This 
objection,  as  to  matter  of  form,  might  have 
been  fatal  on  a  special  demurrer.  But,  we 
think  it  is  too  late  to  take  advantage  of  it, 
after  a  general  demurrer.  It  is  certain, 
that  the  defendants  could  not  avail  them- 
selves of  it,  for  reversing  the  judgment, 
after  verdict;  and  for  this,  we  refer  to  the 
case  of  Buster  v.  Ruffner,  5  Munf.  27,  in 
which  the  venue  was  laid  in  a  county  differ- 
ent from  that  in  which  the  suit  was 
brought. 


The  judgments  must  be  reversed;  the 
demurrer  to  the  declarations  over-ruled: 
the  demurrers  to  the  pleas  sustained;  and 
judgments  entered  for  the  plaintiffs  for 
principal  and  interest,  according  to  the 
notes,  and  for  the  costs,  &c. 


•Partnership.— See  moDOffraphic  note  on  "Partner- 
ship" appended  to  Scott  v.  Trent,  1  Wasb.  77. 

tinfants.— See  monographic  noU  on  "Infants"  ap- 
pended to  Caperton  ▼.  Gregrory.  11  OratL  B05. 

When  an  Infant  Is  Jointly  bound  with  an  adalL 
tbe  liability  of  the  adult  is  not  affected  by  the  plea 
of  Infancy.  Kysrer  v.  Sipe.  80  Va.  500.  16  S.  E.  Rep. 
027.  citingr  the  principal  case  as  authority. 

Joint  Contract— Judgment  on.— it  is  a  rule  of  the 
common  law  that,  upon  a  joint  contract,  the  acUon 
must  be  affalnst  all  the  contractors,  and.  as  a  firen- 
eral  rule,  the  Judirment  must  be  against  all  or  none 
of  them.  Where  a  defendant  In  such  an  action 
pleads  matter  which  goes  to  his  personal  dlscharre. 
such  as  bankruptcy,  infancy,  or  any  matter  that 
does  not  ffo  to  the  action  of  the  writ:  or  pleads  or 
g-ives  In  evidence  a  matter  which  is  a  bar  to  tlie 
action  as  aerainsthim  only,  and  of  which  the  others 
could  not  take  advantasre.  judgment  may  be  fflven 
for  such  defendant  and  against  the  rest.  Moffett 
V.  Blckle.  21  Gratt.  281,  cltinff  the  principal  case. 
To  the  same  effect,  the  principal  cafte  is  cited  in 
Choen  v.  Guthrie,  16  W.  Va.  104.  See  srencrally, 
monographic  note  on  "Judgments"  appended  to 
Smith  V.  Charlton.  7  Gratt.  425. 

*JcDOE  CoAJLTEa.  absent 


478      *Wamsley  v.  Lindenberger  &  Co. 

May.  1824. 

Partnership*- Note  by  Infant  Partnerat— How  AcUm 
Brougrht.— A  promissory  note  is  executed  by  one 
of  two  partners,  in  the  name  of  the  firm.  One  of 
the  partners  was  an  infant  at  the  time  of  the  ex- 
ecution of  the  note.  An  action  is  bronffht  against 
the  adult  partner  only.  The  action  is  badly 
brought :  the  act  of  the  infant  beingr  Toidable 
only,  and  not  void. 

Lindenberger  and  Hebb,  partners,  brought 
an  action  of  debt,  in  the  ouperior  Court  of 
Law  for  Lewis  County,  on  a  promissory 
note,  against  Wamsley.  The  declaration 
describes  the  note  as.  being  in  the  proper 
hand-writing  of  Pennell,  in  the  co-partner- 
ship name,  style  arid  firm,  of  F.  A.  Pennell  | 
&  Co.:  that  the  said  firm  consisted  of  the 
said  Pennell  and  Wamsley:  that  the  said  | 
Pennell  was,  at  the  day  of  executing  the 
said  note,  an  infant  under  the  age  of  twenty- 
one  years,  and  on  that  account,  not  liable, 
or  obliged  in  law,  to  the  payment  of  the 
said  note;  by  reason  of  which,  the  said 
Wamsley  became  liable  to  pay  the  same. 

The  defendant  demurred  generally,  and 
filed  two  pleas,  viz:  1.  A  plea  of  nil  debet; 
2.  That  at  the  time  of  making  the  said  sup- 
posed promissory  note,  the  defendant 
Wamsley  was  not  a  partner  in  trade  of 
the  said  F.  A.  Pennell,  as  alledged  in  the 
declaration.  The  plaintiffs  joined  in  de- 
murrer, and  replied  generally  to  the  pleas. 

The  Court  over-ruled  the  demurrer;  and 
a  jury  being  sworn,  they  found  for  the 
plaintiffs,  subject  to  a  demurrer  to  evi- 
dence; which  is  not  material  to  the  decision 
in  this  case.  The  Court  gave  judgment  for 
the  plaintiffs,  that  the  demurrer  to  evidence 
should  be  over-ruled.  From  which  judg- 
ment, the  defendant  appealed. 

Leigh,  for  the  appellant. 

Nicholas,  for  the  appellees. 
479  *May    17.      JUDGE    GREEN,  de- 

livered the  opinion  of  the  Court.* 

The  appellant  and  Pennell,  an  infant,  were 
partners  in  trade  under  the  firm  of  F.  A. 
Pennell  &  Co.     Pennell  executed  a  promis- 
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sory  note  in  the  name  of  the  firm  to  the 
appellees,  for  valuable  consideration.  The 
appellees  brought  an  action  on  this  note, 
against  Wamsley  only;  and  in  declaring, 
alledged  that  Pennell  was  an  infant  when 
he  executed  the  note,  and,  therefore,  was 
not  bound  by  the  contract;  and  that  the 
appellant  was  solely  bound.  The  appellant 
demurred  and  pleaded  to  the  declaration, 
and  judgment  was  given  for  the  plaintiffs. 

The  only  question  is,  whether  this  action 
can  be  sustained  on  this  declaration;  and 
this  depends  on  the  enquiries,  whether  the 
contract  declared  upon  was,  as  to  the  infant, 
absolutely  void,  or  only  voidable,  at  his 
election;  and  whether  the  plaintiffs  could 
alledge  the  infancy  of  Pennell,  for  the  pur- 
pose of  shewing  that  it  was  either  void  or 
voidable. 

There  is  considerable  difficulty  in  ascer- 
taining, from  the  English  authorities,  what 
contracts  of  an  infant  are  void  per  se,  and 
what  are  voidable  only,  at  the  election  of 
the  infant.  The  case  of  Thompson  v. 
Leitch,  reported  in  Carthew,  Modern  Re- 
ports, Salkeld,  and  many  other  books,  con- 
tains many  dicta  upon  these  points.  That 
was  the  case  of  a  surrender  by  an  idiot,  to 
the  prejudice  of  a  remainder-man,  claiming 
per  formam  doni,  and  who  was  allowed  to 
alledge  the  insanity  of  the  surrenderor,  for 
the  purpose  of  avoiding  the  surrender. 
This  case  is  examined  and  commented  on 
by  the  Court  of  King's  Bench,  in  the  case 
of  Zouch  V.  Parsons,  3  Burr.  1794,  where 
it  is  shewn,  that  the  doctrines  laid  down  in 
Thompson  v.  Leitch,  are  not  applicable 
throughout  to  the  case  of  contracts  made 
by  infants.  In  the  case  of  Zouch  v. 
480  Parsons,  it  is  laid  down  *in  general, 
that  the  contracts  of  infants  may  be 
ratified  or  avoided,  at  the  pleasure  of  the 
infant,  when  he  attained  his  age:  that  this 
is  a  privilege  personal  to  the  infant;  and 
that  neither  the  other  contracting  party, 
nor  a  stranger,  could  alledge  the  infancy, 
to  avoid  the  contract:  that  it  followed,  from 
the  power  of  the  infant  to  confirm  his  con- 
tract after  he  came  of  age,  that  it  was  not 
void  ipso  facto,  (for  if  it  was,  it  could  not 
be  confirmed,)  but  only  voidable  at  the 
infant's  pleasure;  in  short,  that  this  priv- 
ilege existed  only  for  the  benefit  of  the 
infant,  if  he  chose  to  avail  himself  of  it, 
but  to  no  other  purpose:  that  these  gen- 
eral rules  were  liable  to  some  exceptions, 
as  where  the  existence  of  the  contract  for 
a  moment  would  prejudice  the  infant,  by 
subjecting  him  to  a  penalty,  forfeiture,  or 
breach  of  trust;  in  which  cases  the  contract 
is  void  ab  initio.  Other  cases  fortify  those 
general  principles,  as  applicable  to  the  case 
at  bar.  That  a  contract,  such  as  this,  may 
be  confirmed  by  the  infant,  after  he  comes 
of  age,  appears  by  the  cases  of  Cole  v. 
Saxby,  3  Esp.  N.  P.  Cas.  159,  and  Haner  v. 
Killing,  6  Esp.  N.  P.  Cas.  102;  in  the  first 
of  which,  the  plaintiff  and  defendant,  then 
an  infant,  had  joined  in  a  bond  for  secur- 
ing an  annuity  to  another.  The  plaintiff  had 
paid  all,  and  sued  the  defendant  for  a 
moiety,  who  pleaded  his  infancy;  to  which 
the  plaintiff  replied,  that  he  had  assumed 
after  he  came  of  age;  and  per  Lord  Kenyon 
the  defendant  was  bound  by  this  assumpsit: 


And  in  the  latter  case,  Lord  Alvanley  said, 
that  an  infant  was  discharged  by  his  non-. 
age,  for  goods,  not  necessaries,  furnished 
to  him  before -his  full  age;  but  that  he 
might  bind  himself  by  a  new  promise  after 
he   attained   his  full   age. 

If  these  contracts  were  void  ipso  facto, 
they  could  not  be  a  consideration  for  sup- 
porting a  new  promise,  after  the  infant 
attained  his  age.  Such  new  promise  would 
be  a  nude  pact.  Nor  can  the  other  party 
to  the  contract,  alledge  the  infancy  to  avoid 
the  contract.  Thus  in  Forester's  Case,  cited 
in  Vin.  Abr.  Enfant,  H.  4,  pi.  3,  an  infant, 
by   his   guardian,   brought   assumpsit 

481  on   a   promise   by   *the   defendant   to 
make  an  assurance  to  the  infant,  en 

consideration  that  the  infant  would  pay  s^o 
much  money.  It  was  alledged  in  the  de- 
fence, that  the  infant's  promise  being  void, 
there  was  no  consideration  for  the  defend- 
ant's promise.  But,  the  Court  held  that 
the  action  will  lay,  "for  it  is  only  in  the 
election  of  the  infant  to  make  his  promise 
void,  and  not  of  the  other  party."  And  so 
in  many  other  cases  cited  in  Bacon's 
Abridgment  and  Viner.  In  Van  Bramer 
V.  Cooper,  2  Johns.  Rep.  279,  the  adult 
defendant  sued  with  an  infant,  was  not 
permitted  to  avail  himself  of  the  infancy 
of  his  co-defendant,  which  he  might  have 
done,  if  the  contract  was  void  ab  initio  as 
to  the  infant. 

The  plaintiffs,  therefore,  in  this  case, 
could  not  alledge  the  infancy  of  Pennell, 
to  avoid  the  contract  as  to  Pennell.  If 
they  had  sued  Pennell  and  Wamsley 
jointly,  and  Pennell  had  insisted  on  his 
infancy,  to  avoid  the  contract  as  to  him,  it 
might  be  doubted  whether  they  could,  in 
that  action,  have  judgment  against  Wams- 
ley. This  doubt  arises  from  two  Nisi  Prius 
decisions;  the  one  by  Lord  Kenyon,  in 
Chandler  v.  Parks,  &c.,  3  Esp.  N.  P.  Cas. 
76;  the  other  by  Lord  EUenborough,  in  Tef- 
fry  V.  Frebaine,  5  Esp.  N.  P.  Cas.  47,  in 
which  it.  was  decided,  that  in  such  case, 
judgment  could  not  be  given  against  the 
adult  defendant,  but  the  plaintiff  should  dis- 
continue and  bring  a  new  suit  against  the 
adult;  and,  if  he  pleaded  in  abatement  that 
another  was  joined  in  the  contract,  a  repli- 
cation that  such  other  was  an  infant,  would 
be  a  good  answer  to  the  plea.  If  this  be 
law,  it  does  not  seem  to  follow,  that  the 
plaintiff  can,  in  the  first  instance,  and  be- 
fore the  infant  has  elected  to  avoid  the 
contract,  alledge  that  the  contract  was 
void  as  to  the  infant.  After  the  infant  has 
in  fact  availed  himself  of  his  privilege,  the 
plaintiff,  alledging  that  fact,  might  maintain 
his  action  against  the  adult,  in  a  new  suit, 
if  he*  were  not  already  before  the  Court. 
But,  if  he  were  already  a  party  to  the  suit 
in  which  the  infant  pleaded  infancy,  we 
see  no  reason  why  the  plaintiff  should  be 
turned  round  to  a  new  suit;  since  all 

482  the  facts  necessary  to  enable  *him  to 
maintain  a   new  suit,   would  already 

appear  truly  stated  on  the  record.  For, 
the  contract,  although  avoided  by  the  plea 
of  infancy  by  relation,  ab  initio,  was  yet 
truly  a  subsisting  contract  when  the  dec- 
laration was  filed,  and  capable  of  being 
confirmed    by    the    infant,    when    of    .ige. 
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Those  Nisi  Prius  cases  have  been  reviewed 
in  the  Supreme  Court  of  New-York,  and 
over-ruled.  Hartrup  v.  Thompson,  5  Johns. 
160;  in  conformity  to  which,  the  case  of 
Cole  Vj  Pennell,  (ante,)  174^  was  lately  de- 
cided in  this  Court.  In  England,  a  note 
of  hand  given  by  an  infant,  even  for  neces- 
saries, is  perhaps  void,  because,  having  the 
effect  of  a  Bill  of  Exchange  by  statute,  he 
might  be  precluded  from  contesting  the 
consideration  against  a  third  person.  But 
no  such  objection  exists,  as  to  the  note  of 
hand  given  in  this  case. 

Upon  the  whole,  we  think  that  the  con- 
tract in  question,  was  not,  as  to  the  infant, 
absolutely  void,  but  only  voidable  at  his 
election;  that  it  was  a  subsisting  contract 
when  the  suit  was  instituted;  that  it  was 
not  competent  to  the  plaintiff  to  treat  it 
as  void,  until  the  infant  had  elected  to 
make  it  void;  and  the  action  should  have 
been  brought  jointly  against  Pennell  and 
Wamsley;  that,  therefore,  the  demurrer  to 
the  declaration  must  be  sustained,  the  judg- 
ment reversed,  and  final  judgment  entered 
for  the  defendant. 


483 


*Jone8  V.  Hobson. 

June.  1824. 


Chancery  Practice— Suit  aflrelnst  Executor— Decree. t— 

Where  a  suit  is  broucrht  aerainst  an  executor  and 
his  sureties,  and  the  executor  confesses  assets,  it 
is  competent  for  a  Court  of  Equity  to  decree 
Immediately  asrainst  the  executor:  and  that 
liberty  should  be  reserved  to  the  creditor  to 
proceed  asrainst  the  sureties  by  motion,  If  it 
should  become  necessary. 

Executors— Sureties— Llabillty.t— The  sureties  of  an 
executor  are  not  responsible  for  the  proceeds  of 
land  sold  by  him.  under  the  will. 

Same— Same— Same.— The  sureties  of  an  executor  are 
not  responsible  for  the  acts  of  his  executor,  in 
the  administration  of  the  estate  of  the  first  tes- 
tator. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court.  The  case  was  elaborately 
argued  in  this  Court,  by  Call  and  Leigh, 
for  the  appellant,  and  by  S.  Taylor  and 
Stanard,  for  the  appellee.  The  following 
opinion  presents  a  full  view  of  the  facts  of 
the  case,  and  of  the  arguments  on  both 
sides. 

June  11.  JUDGE  GREEN,  delivered  the 
following  opinion,  in  which  the  other 
Judges  concurred.* 

John  McRae,  sen.  made  his  will  in  Feb- 
ruary, 1804,  and  died  in  the  same  month. 
By  this  will,  after  directing,  "In  the  first 
place,  I  devise  all  my  just  debts  to  be 
paid,  as  soon  as  it  can  be  conveniently 
done  by  my  executors,"  (and  making  sun- 


tChancery  Practice— Suits  airalnst  Executor— De- 
cree.—See  monosrraphic  note  on  "Executors  and 
Administrators"  appended  to  Rosser  v.  Depriest,  5 
Gratt.  6. 

^Executors— Sureties— Liability.— The  proceeds  of 
land  devised  to  be  sold  are  not  a  testamentary  sub- 
ject; executors  hold  such  proceeds,  not  as  execu- 
tors, but  as  trustees;  therefore  the  sureties  of  an 
executor  are  not  responsible  for  the  proceeds  of 
land  sold  by  him.  To  this  effect,  the  principal  case 
is  cited  with  approval  In  Graff  v.  Castleman.  5 
Rand.  200:  Burnett  v.  Harwell,  8  Leigrh  »2.  97;  Hayes 
V.  Goode,  7Lei?h  498:  Mosby  v.  Mosby,  9  Gratt.  507. 
611.  612.  613:  Black  v.  Scott.  3  Fed.  Cas.  K1&. 

See  further  on  this  subject,  monofirraphlc  note  on 
"Executors  and  Administrators"  appended  to  Ros- 
ser V.  Deprlest.  5  Gratt.  6.  The  principal  case  is 
also  cited  In  Dabney  v.  Smith,  5  Leigrh.  19. 

*JuDOB  Cabb,  did  not  sit  in  this  case,  it  havinff 
been  arsrued  before  his  appointment. 


dry  specific  devises  and  bequests  of  real 
and  personal  property,  and  sundry  pecuni- 
ary legacies  to  a  large  amount,  and, 
amongst  the  rest,  an  annuity  of  £50  per 
annum,  to  Mrs.  V.  Claiborne  during  her 
life,)  he  gave  as  follows:  "In  the  sixth 
place,  I  give  all  the  rest  and  residue  of  m/ 
estate  to  my  brothers  and  sisters  residing 
in  the  Kingdom  of  Great  Britain,  and  my 
sister  residing  in  Virginia,  equally  to  be 
divided  amongst  them,  share  and  share 
alike,  to  hold  to  them  and  their  lawful 
representatives,  respectively,  forever; 
484  and,  in  order  to  effectuate  *my  in- 
tentions, and  to  secure  the  payment 
of  the  foregoing  legacies,  I  will  and  re- 
quire, that  all  the  rest  of  my  lands  and 
slaves,  not  herein-before  mentioned,  shall 
be  sold  by  my  executors  herein-after  men- . 
tioned,  or  such  of  them  as  may  undertake 
the  execution  of  this  my  will,  on  twelve 
months  credit,  at  public  sale,  and  the  pur- 
chasers to  give  bond  and  security  satisfac- 
tory to  my  executors,  whom  I  do,  in  like 
manner,  desire  to  sell  all  the  rest  and 
residue  of  my  personal  estate,  on  the  same 
credit  and  terms,  and  whom  I  desire  to 
collect  the  debts  due  to  me  as  speedily  as 
they  can;"  and  he  appointed  John  McRac, 
jr.  and  Joseph  Harding,  executors  thereof. 
Harding  refused  in  Court  to  undertake  the 
execution  of  the  will;  and  on  the  20th  of 
February,  1804,  John  McRae,  jr.  qualified, 
and  executed  the  usual  bond,  with  Hector 
McNeale,  John  Wilder,  Joseph  Jones,  and 
James  Durell,  as  his  sureties. 

In  April,  1805,  John  McRae,  jr.,  the 
executor,  purchased  from  the  residuary 
legatees  of  John  McRae,  the  elder,  their 
interests  in  the  estate,  and  gave  bonds  for 
the  purchase  money,  with  Joseph  Jones, 
Robert  Birchett,  George  Pegram.  Paul 
Nash,  and  David  Robertson,  his  sureties; 
and,  to  indemnify  them,  executed  a  deed 
of  trust,  which  was  duly  recorded,  dated 
on  the  27th  of  April,  1805,  to  Thomas  B. 
Robertson  and  B.  W.  Leigh,  by  which  he 
conveyed  to  those  trustees  a  tract  of  land 
called  the  Globe  Tavern;  200  acres,  a  part 
of  Archer's  Hill  tract,  being  the  same  con- 
veyed by  Watkins  to  John  McRae,  sen.; 
also  two  lots  on  the  upper  end  of  High 
street,  purchased  by  John  McRae,  sen.  of 
Pride:  30  shares  in  the  Manchester  Turn- 
pike Company;  and  66  shares  of  Virginia 
Bank  stock;  to  all  of  which,  he  states  in 
the  deed,  he  had  a  legal  right,  title,  and 
claim.  John  McRae,  jr.,  afterwards  sold 
the  Bank  stock,  and  paid  the  larger  part 
of  the  debt. 

On    the    16th    of    September,    1807,  John 
McRae,    jr.    conveyed    in    trust    to    B.   \V. 
Leigh,    J.    G.    Wilder,    Daniel    Eppes,  and 
Thomas    Jones,    the    property    em- 
485       braced   in   the   *deed   of   the   27th  of 
April,   1805,   except   the   Bank  stock, 
and  also  the  following  property:  two  addi- 
tional shares  in  the  Manchester  Turnpike 
Company;    an    estate    called    New   Market,      I 
as  described  in  a  bond  from  Bate  to  John 
McRae,  jr.;  a  lot  on  High  street,  on  which 
a  tobacco  ware-house  was  to  be  built,  and 
27  slaves;  in  all  of  which,  the  deed  states,      j 
he  had  a  legal  and  equitable  estate.    This      j 
conveyance  was  for  the  indemnity  of  the 
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sureties  in  his  executor's  bond.  In  May, 
1809,  John  McRae,  jr.  made  his  will,  which 
was  proved  on  the  3d  of  July,  1809.  The 
will  appointed  Richard  McRae  and  Daniel 
Eppes  his  executors,  and  directed  that  they 
should  qualify  without  giving  security; 
which  they  did.  But,  on  the  same  day,  they 
executed  a  deed  of  trust  for  the  further 
indemnity  of  the  sureties  of  John  McRae, 
jr.,  for  his  administration  of  the  estate  of 
John  McRae,  sen.;  especially  as  to  the  two 
largest  legacies  of  $20,000  each,  given  by 
the  will  of  John  McRae,  sen.  to  two  in- 
fants, payable  when  they  should  attain 
their  respective  ages  of  21  years',  and  which 
were  not  then  due.  This  deed  was  made 
in  trust  to  B.  W.  Leigh,  J.  G.  Wilder,  Joel 
Hammon,  and  Thomas  Jones;  and  convened 
the  property  contained  in  the  deed  of  Sep- 
tember, 1807,  and  also  the  following:  15,593 
acres  of  Kentucky  land,  conveyed  by  Green- 
how  to  J.  McRae,  jr.;  a  moiety  of  a  lot  in 
Petersburg,  on  which  the  Bank  was  built, 
purchased  by  J.  McRae,  jr.;  and  a  lot  on 
High  street,  belonging  to  J.  McRae,  jr. 

Various  suits  were  prosecuted  mutually 
by  the  parties,  whose  interests  were  affected 
by,  or  arose  out  of,  the  facts  above  stated; 
in  all  of  which,  the  sureties  for  the  admin- 
istration of  the  estate  of  John  McRiae,  sen, 
by  John  McRae,  jr.  were  parties;  in  the 
course  of  which,  the  greater  part  of  the 
trust  fund,  embraced  in  the  last  deed  of 
trust,  being  disposed  of,  such  as  had  been 
sold  was  ascertained  to  amount  to 
$49,554  0954,  of  principal,  besides  interest 
to  a  large  amount.  No  part  of  the  trust 
fund    was    sold    in    the    life-time    of   John 

McRae,  the  younger. 
486  *From    the    proceedings    in    these 

causes,  it  appears,  that  out  of  the 
trust  fund,  payments  had  been  made  by 
the  order  of  the  Court,  for  the  support  of 
the  two  infant  legatees,  who  were  entitled 
under  the  will  to  such  support,  until  they 
attained  the  age  of  21;  and,  in  full  payment 
of  one  of  the  legacies  of  $20,000;  and,  for 
the  charges  arising  out  of  the  execution  of 
the  trust,  to  the  amount  of  $24,227  17;  leav- 
ing a  balance  of  31,4291.  Os.  7^d.,  besides 
interest  to  the  amount  of  $5,503  22,  up  to 
January  4th,  1819,  belonging  to  the  trust 
fund;  out  of  which,  was  paid  by  the  decree 
of  the  Court  of  the  21st  of  January,  1819, 
(in  satisfaction  of  the  balance  due  from 
John  McRae,  jr.  to  the  residuary  legatees, 
for  his  purchase  from  them,)  $8,554  33; 
leaving  a  balance  of  the  trust  fund  (besides 
the  property  unsold  to  a  considerable 
amount,  probably  upwards  of  $5,000,)  of 
$29,377  96. 

Hobson  and  wife,  and  Brooks  and  wife, 
(the  females  being  two  of  the  legatees  of 
John  McRae,  sen.,  entitled  to  1,0001.  each, 
on  account  of  which,  some  payments  had 
been  made.)  severally  prosecuted  their 
suits  against  the  executors  of  John  McRae, 
jr.,  the  sureties  for  the  administration  of 
John  McRae,  jr.  and  the  trustees;  and,  upon 
the  confession  in  Court,  of  the  executors, 
that  John  McRae,  jr.,  had  received  assets 
of  the  estate  of  John  McRae,  sen.,  which 
had  afterwards  come  to  their  hands  more 
than  sufficient  to  pay  the  debts  and  legacies, 
a  decree  was  pronounced  in  both  causes. 


which  came  on  to  be  heard  together, 
against  the  executors  of  John  McRae,  jr., 
for  the  balance  due  upon  the  legacies;  and, 
liberty  was  reserved  to  the  plaintiffs,  to 
apply  to  the  Court  for  further  relief  against 
the  other  defendants,  if  it  should  become 
necessary. 

Upon  appeal,  this  decree  was  reversed, 
because  it  did  not  require,  bond  and 
security  from  the  plaintiffs  to  refund,  if 
necessary,  for  the  payment  of  debts.  The 
decree  was  thereupon  corrected  in  this  par- 
ticular; and,  the  bonds  being  given,  exe- 
cution issued  against  the  executors, 

487  which     *was     returned     nulla    bona. 
Thereupon,  the  plaintiffs  gave  notice 

to  the  sureties,  that  they  would,  under  the 
reservation  in  the  decree,  apply  to  the 
Court  to  decree  the  legacies  against  them. 
This  application  was  resisted  by  the  sure- 
ties on  various  grounds.  They  filed  a  joint 
affidavit,  stating,  that  they  verily' believed 
that  the  personal  estate  of  John  McRae, 
sen.,  which  came  to  the  hands  of  John 
McRae,  jr.  to  be  administered,  did  not 
exceed  $82,800  89;  and,  that  the  real  estate 
sold  by  him,  amounted  only  to  $13,000  36; 
and,  that  he  paid  debts  and  legacies  to  the 
amount  of  $68,826  02,  aiid  left  estate  of 
John  McRae,  sen.  to  the  amount  of 
$101,989  65,  including  the  trust  fund,  (which 
had  not  been  sold,)  and  exclusive  of  real 
estate  unsold,  and  uncollected  debts;  as 
appeared  by  the  statement  annexed  to  the 
affidavit;  and,  they  insisted,  1.  That  thev 
were  not  responsible  -for  the  proceeds  of 
tbe  real  estate;  2.  That  as  John  McRae,  jr. 
left  assets  of  his  testator,  which  came  to 
the  hands  of  his  executors,  sufficient  to 
pay  the  debts  and  legacies  of  John  McRae, 
sen.,  they  were  thereby  absolved  from 
responsibility;  3.  That  they  were  not  liable 
for  the  acts  of  the  executors  of  John 
McRae,  jr.;  4.  That  they  could  not  be  liable 
upon  motion,  but  only  by  bill;  5.  That  the 
commissioner's  reports  in  the  other  causes, 
were  not  evidence  against  them;  and,  if 
they  were,  that  they  were  too  imperfect  to 
justify  a  decree  against  them.  And,  it  is 
here  objected  also,  that  the  balances  due 
upon  the  legacies  claimed  by  these  plain- 
tiffs, are  not  sufficiently  ascertained  as  to 
the  sureties. 

The  4th  objection  above-stated,  would, 
if  well  founded,  put  an  end  to  this  cause, 
and  make  any  enquiry  upon  the  other  points 
at  present,  unnecessary.  This  question 
seems  to  have  been  settled  in  the  case  of 
Sheppard's  executor  v.  Starke  and  wife,  3 
Munf.  29,  in  which  it  was  said  by  the 
Court,  that  under  such  a  reservation  in  a 
decree,  a  party  may  resort  to  the  Court 
for  its  further  interposition,  either  in  a 
summary  way  or  by  bill.  It  was  not  neces- 
sary,  in   this   case,   to   put   any   new 

488  fact   in   issue,   ♦to    enable   the    Court 
to  do   complete  justice  between  the 

parties.  Upon  the  application  of  the  plain- 
tiffs, upon  motion,  the  Court  could  do  that, 
which  they  might,  and  probably  would  have 
done,  when  the  decree  against  the  executors 
was  pronounced,  but  for  their  confessing 
assets;  that  is,  to  decree  against  the  sure- 
ties, if  there  was  already  enough  in  the 
record  to  justify  a  decree;   or,  if  not,  to 
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order  the  necessary  accounts,  to  ascertain 
the  extent  of  their  liability.  When  the 
executors  confessed  assets,  it  was  bene- 
ficial to  the  sureties,  that  the  decree  should 
be  immediately  pronounced  against  them, 
instead  of  proceeding  in  the  cause,  so  as 
to  subject  the  sureties  jointly  with  the 
executors;  since  there  was  a  better  chance 
of  indemnifying  them,  by  compelling  pay- 
ment from  the  executors,  than  if  the  decree 
had  been  delayed.  The  course  taken,  was 
obviously  beneficial  to  the  sureties,  and 
they  can  suffer  no  possible  injury  from 
the  subsequent  proceeding  against  them 
upon  motion. 

The  parties  were  rightly  in  Court,  and 
the  decree  was  right  or  wrong,  as  it  shall 
appear  that  there  was  or  was  not  in  the 
record,  sufficient  evidence  to  shew,  that 
the  sureties  were  responsible  to  an 
amount  sufficient  to  justify  the  decree 
against  them.  And  this  depends  upon  the 
various  questions  discussed  at  the  bar,  af- 
fecting the  extent  of  their  liability. 

The  first  of  these  is,  whether  the  sureties 
of  an  executor  are  responsible  for  the 
proceeds  of  land,  devised  to  be  sold  by 
him. 

The  Ecclesiastical  Court  in  England,  to 
whom  the  jurisdiction  as  to  the  probat  of 
wills  and  granting  administrations,  be- 
longed, never  had  authority  to  require  of 
an  executor,  a  bond  for  the  due  adminis- 
tration of  the  assets;  4  Burns*  Ecclesiastical 
Law,  176;  but,  had  power  at  the  common 
law,  to  demand  a  bond  from  administra- 
tors, as  well  in  the  case  of  administrations 
with  the  will  annexed,  as  in  cases  of  pure 
intestacy.  This  appears  from  the  case  of 
Folkes  V.  Dominique,  2  Stra.  1137,  in 
489  which  it  was  adjudged,  *that  a  bond 
given  by  an  administrator  durante 
minoritate,  with  the  will  annexed,  with  a 
condition  to  exhibit  an  inventory,  and  to 
administer  duly  by  paying  debts  and  lega- 
cies, though  not  coming  within  the  statute 
of  the  21st  Henry  8th,  was  good  at  the 
common  law,  as  to  the  payment  of  lega- 
cies; that  being  a  subject  of  ecclesiastical 
jurisdiction.  The  statute  of  Henry  8th, 
referred  to  in  this  case,  provided,  that  in 
case  of  intestacy,  or  the  executor's  refus- 
ing to  prove  the  testament,  the  Ordinary 
should  take  from  him  to  whom  the  admin- 
istration was  committed,  surety  for  the 
true  administration  of  the  goods,  chattels 
and  debts.  4  Burns'  Eccl.  Law,  204.  This 
statute  did  not  extend  to  any  administra- 
tion with  the  will  annexed,  except  in  the 
case  of  the  executor's  refusing  to  prove 
the  will;  and  it  was  determined,  that  the 
non-payment  of  a  debt  could  not  be  as- 
signed as  a  breach  of  the  condition  of  the 
bond  to  administer  truly.  Under  this 
statute,  as  well  as  under  the  statute  of  22 
and  23  of  Car.  2,  the  expression,  "administer 
truly  according  to  law,"  meaning  only,  as 
it  was  said,  to  bring  in  his  account.  1 
Salk.  316;  Lutw.  882.  It  is  of  some  impor- 
tance to  the  just  solution  of  the  question 
under  consideration,  to  ascertain  the  pre- 
cise form  and  substance  of  the  bond  given 
by  an  administrator  with  the  will  annexed, 
in  England,  at  and  before  the  time  when 
the  Legislature  of  Virginia  directed  bonds 


to  be  taken  from  all  executors  and  adminis- 
trators. The  form  of  this  bond  is  not  to 
be  found  in  any  book,  to  which  we  have 
access.  Yet,  it  may  be  ascertained  with  a 
sufficient  degree  of  certainty,  from  circum- 
stances which  are  accessible.  The  duties 
of  an  executor,  and  of  an  administrator 
with  the  will  annexed,  were  identically  the 
same,  in  respect  to  rendering  an  inventory 
and  account  to  the  Ordinary;  (See,  as  to 
the  duty  of  an  executor  to  account  to  the 
Ordinary,  Toller's  Law  of  Executors,  490, 
and  Stat.  21  Ed.  3,  ch.  11,)  and  as  to  the 
payment  of  debts  and  legacies.  The  en- 
gagements of  the  one  and  the  other  were 
probably     exactly     the     same;     the 

490  executor  being  bound  by  *his  oath, 
and  the  duty  of  his  office;  and  the 

administrator  with  the  will  annexed,  in 
addition  to  these  obligations,  by  his  bond. 
The  oath  of  both  was  probably  the  same, 
and  indicated  the  extent  of  their  obliga- 
tions. The  oath  of  an  executor  was: 
"That  he  will  truly  perform  the  will,  by 
paying,  first  his  testator's  debts,  and  then 
the  legacies  therein  contained,  as  far  as 
the  goods,  chattels,  and  credits  will  thereto 
extend,  and  the  law  charge  him;  and  that 
he  will  make  a  true  and  perfect  inventory 
of  all  the  goods,  chattels,  and  credits,  and 
exhibit  the  same  into  the  Registry  of  the 
Spiritual  Court,  at  the  time  assigned  by 
the  Court,  and  render  a  just  account 
thereof,  when  lawfully  required."  Toller's 
Law  of  Exec.  58.  As  this  oath  was  in- 
tended to  extend  to  all  the  obligations  of 
the  executor,  as  such,  it  may  be  confidently 
supposed,  that  the  bond  taken  of  an  admin- 
istrator with  the  will  annexed,  was  in  the 
form  of  this  oath;  and  this  is  indicated  by 
the  case  in  Strange.  This  oath  and  bond 
were  intended  to  insure  the  performance 
of  those  duties  which  devolved  on  the 
executor  or  administrator  with  the  will 
annexed,  purely  in  the  character  of  execu- 
tor or  administrator,  and  which  the  Ordi- 
nary had  a  right  to  exact  the  performance 
of.  The  goods,  chattels,  and  credits  were 
the  subject  to  be  inventoried  and  ac- 
counted for;  and  out  of  which,  the  debts 
and  legacies  were  to  be  paid;  and  the  en- 
gagements made  by  the  executor  couldnot 
be  considered  as  extending  to  any  subject, 
over  which  the  Ordinary  had  no  sort  of 
jurisdiction.  The  Ordinary  could  not  law- 
fully exact  an  engagement  upon  a  subject, 
not  confided  to  his  jurisdiction;  and  if  he 
did,  a  prohibition  might  be  had.  Thus,  if 
he  attempted  to  exact  a  bond  (before  the 
statute  of  22  and  23  of  Charles  2,  which 
authorised  such  a  bond,)  from  an  adminis- 
trator to  distribute  the  surplus,  a  prohibi- 
tion lay;  and,  if  such  a  bond  was  taken,  it 
was  void.  Lev.  233.  The  bonds  taken  from 
an  administrator,  or  administrator  with  the 
will  annexed,  were  originally  considered  as 
a  security  to  the  Ordinary  alone,  for 

491  the  performance  of  the  duties  of  *the 
administrator,     and     that     creditors 

could  not  avail  themselves  of  it,  although 
legatees  could;  because,  legatees  had  a 
remedy  in  the  Ecclesiastical  Court,  and  no 
where  else;  whilst  creditors  had  a  remedy 
only  in  a  Court  of  Law,  and  not  in  the 
Ecclesiastical   Court.     It   is   only   in  com- 
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paratively  modern  times,  and  since  the 
statute  of  Charles  2,  that  creditors  have 
been  permitted  to  avail  themselves  of  the 
bond.  Archbishop  of  Canterbury  v.  House, 
Cowp.  140;  Greensides  v.  Benson,  3  Atk. 
248.  The  bond  being  taken  originally,  for 
the  purpose  of  enabling  the  Ordinary  to 
enforce  the  performance  of  the  duties 
which  he  had  a  jurisdiction  to  enforce, 
could  not  extend  to  subjects  as  to  which 
he  had  no  jurisdiction.  It  was  taken,  be- 
cause the  Ecclesiastical  Courts  could  only 
enforce  their  decrees  by  ecclesiastical  cen- 
sures, which  might  sometimes  be  ineffi- 
cient, and  the  bond,  in  that  case,  was 
necessary  to  give  a  more  effectual  remedy. 
It  might  be  taken  from  administrators,  be- 
cause they  claimed  under  the  Ordinary, 
and  not  as  a  matter  of  right;  whilst  it 
could  not  be  taken  of  executors,  because 
they  claimed  under  the  testator,  and  as  a 
matter  of  legal  right.  11  Vin.  359,  pi.  12. 
The  Ordinary  had  jurisdiction  of  matters 
testamentary  only.  But  the  proceeds  of 
land,  given  by  the  testator  for  the  payment 
of  debts  and  legacies,  were  not  testamen- 
tary, and  the  executor  was  not  bound  to 
put  such  proceeds  into  the  inventory.  14 
Vin.  468,  pi.  14.  The  Ordinary  had,  origi- 
nally, the  exclusive  jurisdiction  of  enforc- 
ing the  payment  of  legacies,  payable  out 
of  personal  assets,  until  the  time  of  Lord 
Nottingham,  when  the  Chancery,  for  the 
first  time,  assumed  a  jurisdiction  over  that 
subject,  upon  the  grounds  that  the  execu- 
tor was  a  trustee,  and  that  the  remedy  in 
the  Ecclesiastical  Courts  was  defective. 
Toller's  Law  of  Exec.  482.  But,  the 
Ecclesiastical  Courts  never  had  a  jurisdic- 
tion to  enforce  the  payment  of  legacies 
out  of  the  proceeds  of  land  devised  to  be 
sold,  that  not  being  a  testamentary  subject. 
Dyer  151;   Palm.   120;   2  Show.   60,  pi.   36; 

Hob.  265.  It  was  a  mere  trust, 
492      which,  at  all  times,  could  *only  be 

enforced  in  a  Court  of  Equity.  The 
words,  therefore,  in  the  oath  of  an  execu- 
tor, and  in  the  bond,  of  an  administrator 
with  the  will  annexed,  "and  the  law  shall 
charge  him,"  related  to  the  goods,  chattels 
and  credits,  of  which  they  were  bound  to 
return  an  inventory  and  account;  and  not 
to  subjects,  of  which  they  were  neither 
bound  to  render  an  inventory  or  account 
to  the  Ordinary,  and  as  to  which,  the 
Ordinary  had  no  sort  of  jurisdiction,  and 
meant  "and  the  law  shall  charge  him,"  in 
respect  to  such  goods,  chattels  and  credits. 
If  the  Ordinary  had  been  permitted  to 
take  a  bond  in  the  same  terms,  from  an 
executor,  there  would  have  been  no  possi- 
ble means  of  enforcing,  by  means  of  the 
bond,  the  payment  of  legacies,  payable  out 
of  the  proceeds  of  real  estate.  If  there 
were  an  express  stipulation  in  the  bond,  to 
pay  the  legacies  directed  by  the  will  to 
be  paid  out  of  real  estate,  it  would  have 
been  void,  as  relating  to  a  subject  not 
within  the  jurisdiction  of  the  Court;  as 
bonds  taken  of  administrators  for  the  dis- 
tribution of  the  surplus,  before  the  statute 
of  22  and  23  Charles  2,  were  void,  as  not 
being  within  the  jurisdiction  of  the  Court; 
a  fortiori,  then,  the  general  terms  "as  the 
law  shall  charge,"  could  not  be  construed 


as  an  engagement  to  pay  legacies  out  of 
the  proceeds  of  real  estate.  The  judgment 
was  given  in  the  case  cited  from  Strange, 
because  the  legacy  claimed  was  payable 
out  of  personal  assets,  and^  therefore, 
within  the  jurisdiction  of  the  Ecclesiastical 
Court;  and  the  bond,  therefore,  good  as 
to  the  legacy. 

Upon  the  settlement  of  Virginia,  the  ex- 
isting laws  of  England  were  our  laws. 
The  jurisdictions  of  the  Courts  of  Common 
Law  and  of  Equity,  and  of  the  Ecclesiasti- 
cal Courts  in  England,  of  necessity 
devolved  upon,  and  were  exercised  by,  the 
General  Court,  consisting  of  the  Governor 
and  Council,  the  only  judicial  tribunal  in 
the  country.  But  in  the  exercise  of  those 
jurisdictions,  they  could  not  be  blended, 
and  could  only  be  properly  exercised,  ac- 
cording to  the  existing  laws  in  England, 
unless  modified  by  statute. 

493  *The   first   statute   passed   in   Vir- 
ginia, requiring  a  bond  and  security 

from  executors,  was  enacted  in  1711,  and 
related  to  suspected  executors  only.  This 
also  prescribed  the  form  of  the  bond  to 
be  given  by  administrators,  and  the  oaths 
to  be  taken  by  executors  and  administra- 
tors. The  oath  prescribed  for  executors 
and  administrators,  with  the  will  annexed, 
as  well  as  the  form  of  the  bond  to  be 
given  by  them,  was  the  same,  and  the  oath 
was  the  same,  as  the  oath  of  an  executor 
in  England,  except  that  the  oath  pre- 
scribed by  our  statute,  omits  the  stipula- 
tion to  render  an  account;  which  omission 
was  supplied  in  after  statutes.  The  bond 
prescribed,  contains  all  the  obligations  of 
the  oath,  and  also  a  stipulation  to  render 
an  account  of  his  actings  and  doings  there- 
in; that  is,  in  administering  the  goods, 
chattels  and  credits,  which  shall  come  to 
his  hands.  The  form  of  the  administration 
bond  is  the  same  as  that  prescribed  in 
England  by  the  statute  of  22  and  23  of 
Charles  2.  There  is  the  strongest  proba' 
bility  that  the  form  of  the  bond  of  an 
executor  or  administrator  with  the  will 
annexed,  prescribed  by  our  statute,  was 
taken  literally  from  that  in  use  in  Eng- 
land, in  the  case  of  an  administrator  with 
the  will  annexed.  The  bond  conforms 
strictly  to  the  form  of  the  oath,  as  prob- 
ably did  the  bond  used  in  England.  Our 
legislation  at  that  time  conformed,  as  to 
subjects  not  local,  implicitly  to  English 
precedents;  and,  accordingly,  this  act 
adopts  the  form  of  the  administration  bond 
prescribed  by  the  English  statute. 

The  Legislature,  in  adopting  the  terms 
"and' as  the  law  shall  charge  him,"  (which 
are  the  only  words  in  the  bond,  which  can 
give  any  color  to  the  claim  to  subject  the 
sureties  to  a  responsibility  for  the  pro- 
ceeds of  land  devised  to  be  sold,  and  which 
were  so  familiar  in  the  English  law,  and 
there  could  not  in  any  possible  case,  be 
construed  to  extend  to  an  accountability 
for  the  proceeds  of  land,)  must  be  pre- 
sumed to  have  intended  to  give  them  the 
same  effect  here,  which  they  had  there. 
But  independent  of  this  view  of  the  sub- 
ject, the  fair  and  literal  interpretation 

494  of  the   *condition   of   the  bond,   ex- 
cludes   the    proceeds   of   lands    from 
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its  operation;  they  not  being  goods, 
chattels  or  credits,  in  any  case.  This  con- 
dition, after  stipulating  to  return  an 
inventory  of  the  goods,  chattels  and  cred- 
its, and  to  administer  the  same  according 
to  law,  and  to  render  an  account  of  his 
actings  and  doings  therein,  proceeds  to 
stipulate  to  pay  and  deliver  the  legacies 
contained  and  specified  in  the  testament, 
as  far  as  the  said  goods  and  chattels  and 
credits  will  thereunto  extend,  according  to 
the  value  thereof,  "and  the  law  shall  charge 
him."  This  expression,  "and  the  law  shall 
charge  him,"  does  not  refer  to  the  admin- 
istration of  the  goods,  chattels  and  credits, 
in  the  payment  of  debts;  for  that  was 
already  provided  for  by  the  previous  stipu- 
lation to  administer  them  "according  to 
law,"  that  is,  as  the  law  should  charge 
him;  and  it  would  have  been  superfluous 
to  repeat  the  same  stipulation  again.  It 
refers  only  to  the  delivery  and  payment  of 
legacies,  and  has  the  same  meaning  as  the 
former  expression  "according  to  law," 
used  in  relation  to  the  administration  of 
the  goods,  chattels  and  credits.  If,  indeed, 
that  part  of  the  clause  in  relation  to  the 
payment  of  legacies  "as  far  as  the  said 
goods,  chattels  and  credits  will  extend,  ac- 
cording to  the  value  thereof,"  had  been 
omitted,  there  would  have  been  some  color 
for  the  construction  contended  for  by  the 
appellees.  Then  the  obligation  would  be  to 
pay  the  legacies,  to  all  intents,  as  the  law 
shall  charge  him;  and  if  the  Legislature 
had  intended  that  the  bond  should  cover 
the  proceeds  of  real  estate  received  by  the 
executors,  they  might  possibly  have  put 
the  bond  into  that  form.  But  considering 
the  state  of  the  law  upon  the  subject  of 
lands  devised  to  be  sold  by  executors,  at 
the  time  this  act  passed,  and  that  such  an 
expression  would  have  left  it  doubtful, 
whether  the  sureties  were  bound  for  any 
act  of  the  principal,  not  done  in  the  exer- 
cise of  his  strictly  executorial  functions; 
it  is  probable,  that  if  such  had  been  the 
intention  of  the  Legislature,  they  would 
have      expressed      it      in      more      explicit 

terms. 
495  *Whatever   might    have    been    the 

proper  construction  of  a  bond,  leav- 
ing out  those  words  relating  to  the 
goods,  chattels,  and  credits,  they  could 
have  been  inserted  for  no  purpose  but  to 
shew,  that  they  were  the  sole  subject  of 
stipulation.  The  words  "as  the  law  shall 
charge  him,"  were  necessarily  added,  for 
the  purpose  of  qualifying  the  stipulation 
in  relation  to  them.  Thus,  if  these  words 
had  been  omitted,  the  executor  paying  a 
pecuniary  legatee,  by  the  disposition  of  a 
specific  legacy,  or  paying  (when  there  were 
not  goods,  chattels,  and  credits  sufficient 
to  pay  all  the  pecuniary  legacies,)  the 
whole  of  the  funds  to  one  pecuniary  leg- 
atee, and  none  to  the  others,  would  not 
have  violated  this  bond;  for,  he  would  have 
paid  the  legacies,  as  far  as  the  goods, 
chattels,  and  credits  would  extend,  accord- 
ing to  the  value  thereof,  but  not  as  the 
law  charged  him.  This  provision  was  also 
necessary,  to  qualify  the  preceding  stipu- 
lation as  to  goods,  chattels,  and  credits; 
for,  without   it,  the  executor  would   liter- 


ally engage  to  pay  the  legacies,  to  the 
extent  of  the  assets,  without  regard  to  the 
claims  of  creditors.  And,  for  the  same 
purpose,  the  words  "according  to  law" 
were  added  to  the  stipulation  to  adminis- 
ter; for,  without  them,  he  might,  without 
violating  his  bond,  have  appropriated  the 
assets  in  the  payment  of  debts,  without 
regard  to  their  dignity.  If  these  conse- 
quences are  not  clear,  they  are  at  least 
such  as  it  is  reasonable  to  presume,  the 
Legislature  might  wish  to  provide  against 
This  construction  of  the  bond  is  fortified 
by  the  terms  of  the  oath.  In  that,  the 
payment  of  debts  and  legacies  is  not  pro- 
vided for  in  distinct  sentences,  as  in  the 
bond.  But,  it  engages  for  the  payment  of 
debts  and  legacies,  as  far  as  the  goods, 
chattels,  and  credits  will  extend,  in  one 
sentence,  and  superadds,  "and  the  law 
charge  you,"  as  applicable  to  both  debts 
and  legacies;  which  were  to  be  paid  as  far 
as  the  goods,  chattels,  and  credits  will 
extend.  When  the  substance  of  this  oath 
was  put  into  the  form  of  a  bond,  the  sub- 
jects of  debts  and  legacies  were  separated 
and    provided    for    in    distinct    sentences; 

and  the  expression  which  qualified 
496      *the  engagement  as  to  both,  jointly 

in  the  oath,  was  applied  to  each  sepa- 
rately in  the  bond;  and  had  the.  same 
meaning  both  in  the  oath  and  bond.  If 
the  words  "and  the  law  shall  charge  you** 
in  the  oath,  had  not  been  considered  as  a 
qualification  of  the  preceding  stipulation, 
but  as  an  independant  stipulation,  and 
binding  the  executor  to  the  full  extent,  to 
which  he  might  be  bound,  acting  under  the 
will  in  any  way,  as  for  the  proceeds  of 
land  sold  by  him,  then  it  bound  him  as  to 
creditors  as  well  as  legatees;  and  no  imagi- 
nable reason  can  be  suggested,  why  the 
same  stipulation  was  not  carried  into  the 
bond  as  to  debts,  so  as  to  bind  him  to  pay 
the  debts,  in  general  terms,  as  the  law 
should  charge  him.  But,  it  is  not.  He 
only  binds  himself  to  administer  the  goods, 
chattels,  and  credits,  according  to  law.  If 
the  expression  "and  the  law  shall  charge 
him"  in  the  bond,  be  considered  as  an 
independent  stipulation,  and  not  as  a  quali- 
fication of  the  preceding  stipulation  as  to 
the  payment  of  the  legacies,  to  the  extent 
of  the  goods  and  chattels;  then  the  Legis- 
lature will  have  provided  a  security  for 
legatees,  which  they  have  not  provided  for 
creditors;  contrary  to  the  spirit  of  our 
laws,  and  the  terms  of  the  executor's  oath, 
which  put  them  on  the  same  footing.  The 
Legislature  have  construed  the  terras  in 
the  executor's  oath,  to  pay  debts  as  far  as 
the  goods,  chattels,  and  credits  will  ex- 
tend, and  the  law  charge  him,  to  mean,  to 
pay  debts  as  far  as  the  goods,  chattels,  and 
credits  will  extend,  according  to  law;  and 
so  must  we  construe  the  same  terms  in 
the  bond,  in  relation  to  the  payment  of 
legacies,  to  mean,  that  they  should  be  paid 
as  far  as  the  goods,  chattels,  and  credits 
shall  extend,  according  to  law,  unless  there 
be  some  evidence,  arising  from  the  Legis- 
lature on  this  subject,  going  to  shew  that 
the  Legislature  intended  otherwise;  with- 
out stopping  to  enquire,  whether  such  an 
intent  could  be  enforced,  if  not  fairly  to  be 
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deduced   from  the   condition  of  the  bond. 
The  laws  have  been  examined  to  ascertain 
what  they  indicate  as  to  this  supposed  in- 
tention of  the  Legislature.    The  laws 

497  upon  this  subject  have  *been  re- 
peatedly re-enacted,  with  some  al- 
terations, but  the  oath  and  bond  have 
remained  in  substance  the  same,  with  only 
slight  verbal  variations,  not  at  all  affecting 
this  question. 

The  act  of  1711  provides,  that  the  bond 
may  be  put  in  suit  until  the  will  "be  ful- 
filled;" but,  adds  "as  far  as  lies  in  the 
executors  to  fulfill  the  same."  This  ex- 
pression is  dropped  in  the  subsequent  laws, 
ind  they  direct  that  it  may  be  put  in  suit 
bjy  the  party  injured  by  the  breach  thereof. 
This  expression  in  the  act  of  1711,  is  un- 
derstood to  relate  to  the  fulfillment  of  so 
much  of  the  will,  as  it  belongs  to  the  exec- 
utors, in  their  character  of  executors 
merely,  to  fulfil;  and,  not  to  any  super- 
added duty,  imposed  upon  them  by  the 
will  as  trustees  or  otherwise.  If  it  were 
not  confined  to  their  mere  character  as 
executors,  but  was  extended  to  all  the 
duties  which  might  devolve,  by  the  will,  on 
the  same  person  who  was  executor;  then, 
if  a  testator  said,  "I  appoint  my  executors 
guardians  of  my  children,"  or,  "my  execu- 
tors shall  hold  my  lands  as  trustees,  for 
the  separate  use  of  my  daughter,  a  married 
woman,  and  are  to  pay  the  rents  and 
profits  to  her,"  the  sureties  would  be  liable 
for  the  acts  of  the  executors  in  their  char- 
acters of  guardians  and  trustees.  The 
consequences  to  be  deduced  from  the  com- 
parison of  the  oath  and  bond,  have  already 
been  noticed.  All  the  acts  require  the 
Courts  to  take  bonds,  at  least  to  the  value 
of  the  "estate."  They  require  inventories 
and  appraisements  of  the  "estate"  to  be 
returned;  and,  the  context  shews,  that  by 
"estate"  was  meant  "goods,  chattels  and 
credits;"  for,  of  these  and  these  only,  the 
bond  stipulates  that  an  inventory  should 
be  returned.  "Estate"  in  the  act,  and 
''goods,  chattels  and  credits"  in  the  oath 
and  bond,  mean  the  same  thing.  If  the 
proceeds  of  land,  devised  to  be  sold  by  the 
executors,  had  been  intended  to  be  se- 
cured by  the  bond,  that  also  should  have 
been  taken  into  the  estimate,  in  fixing  the 
amount  of  the  bond.  Again,  these  statutes 
provide,  that  if  the  testator  directs  that 
his  executor  shall   give   no   security, 

498  ♦and   leaves   "visible   estate   sufficient 
to   pay   his   debts,"   the    Court   shall 

pot  require  security;  but,  if  the  executor 
is  suspected  of  fraud,  or  the  "personal  es- 
tate" be  insufficient  for  the  payment  of 
-debts,  security  shall  be  required,  notwith- 
standing the  direction  of  the  testator  to 
the  contrary.  The  cotitext  shews,  that 
"visible  estate,"  meant  "personal  estate," 
they  being  used  as  synonimous.  If  the 
executor  was  believed  to  be  honest,  and  the 
personal  estate  was  sufficient  for  debts,  the 
Court  had  no  discretion,  and  could  not 
demand  security.  What  was  the  meaning 
of  this  provision?  That  the  executor  being 
honest,  and  the  estate  sufficient,  there  was 
no  danger  of  any  creditor  losing  his  debt, 
no  matter  in  what  order  the  debts  were 
paid;  but,  the  most  honest  executor,  if  the 


estate  were  insufficient  for  the  payment  of 
all  the  debts,  might  ignorantly  commit  a 
devastavit,  by  paying  off  debts  of  inferior 
dignity,  and  leaving  nothing  for  the  pay- 
ment of  debts  of  superior  dignity;  and,  if 
the  executor  was  poor,  a  creditor  who  was 
entitled  to  be  paid  out  of  the  assets,  might 
lose  his  debt.  The  law  intended  to  secure 
the  creditors  against  this  hazard,  and 
looked  only  to  the  security  of  the  personal 
assets. 

The  tenor  of  the  statutes,  then,  indicates, 
not  that  the  bond  was  intended  to  secure 
the  proceeds  of  real  estate  devised  to  be 
sold,  but  the  contrary. 

What  effect  has  our  statutory  provisions 
upon  the  subject  of  the  sale  of  land  devised 
to  be  sold,  upon  this  question?  It  has 
been  already  seen,  that  the  proceeds  of  such 
land  were  not,  at  the  Common  Law,  in 
any  case  a  testamentary  subject,  falling 
within  the  jurisdiction  of  the  Ecclesiastical 
Courts;  that  an  executor  was  not  bound 
to  put  them  into  the  inventory,  nor  to 
account  for  them  to  the  Ordinary;  and, 
that  the  Ecclesiastical  Court  had  no  juris- 
diction to  enforce  the  payment  of  a  legacy, 
payable  out  of  such  proceeds.  At  the  com- 
mon law,  in  whatever  order  the  executor 
might  be  bound  at  law  or  in  equity,  to 
ripply  the  proceeds  of  land  to  the  payment 
of  debts,  he  acted  in  relation  to  that  sub- 
ject only  as  trustee.  It  was  a  trust 
499  superadded  *to  the  office  of  executor, 
and  not  inseparable  from  it.  For, 
even  if  they  refused  the  administration  and 
to  be  executors,  they  might  still  execute 
the  will,  in  relation  to  the  lands;  and,  if 
there  were  more  than  one  executor,  and 
one  refused,  and  the  other  proved  the  will, 
they  must  both  join  in  executing  the 
trust.  14  Vin.  Abr.  Devise,  P.  C.  pi.  4,  7, 
9,  and  cases  there  cited.  The  statute  of 
21  Hen.  8,  ch.  4,  §  1,  provided,  that  "when 
part  of  the  executors  of  any  persons  mak- 
ing a  will  of  lands  to  be  sold  by  his 
executors,  refuse  to  take  upon  them  the 
administration,"  a  sale  and  conveyance  by 
such  of  the  executors  as  accept  the  admin- 
istration, shall  be  valid.  This  provision 
was  made  to  obviate  the  inconvenience 
of  one  of  the  executors,  refusing  to  act, 
and  thus  rendering  it  necessary,  that  the 
parties  interested,  should  go  into  a  Court 
of  Equity  for  relief;  but,  did  not  change 
the  character  of  the  fund  and  render  it 
testamentary.  Indeed,  in  the  same  statute 
ch.  5,  §  5,  it  was  provided,  that  "if  a  man 
devise  lands  to  be  sold,  neither  the  money 
thereof  coming,  nor  the  profits  for  any  time 
to  be  taken,  shall  be  accounted  as  any  of 
the  goods  and  chattels  of  such  person  de- 
ceased." This  clause  is  a  proviso  in  a 
statute  regulating  the  fees  of  Ordinaries 
in  granting  probats  and  administrations, 
according  to  the  value  of  goods  and  chat- 
tels, and  may  have  been  intended  only  to 
exclude  the  proceeds  of  land  from  being 
taken  into  the  estimate  of  the  estate,  in 
regulating  the  fees.  Wentw.  Off.  of  Exec. 
73.  The  statute  of  21  Hen.  8,  ch.  4,  §  1, 
was  in  force  in  Virginia  until  the  year 
1785,  when  it  was  enacted  here,  that  "the 
sale  and  conveyance  of  lands  devised  to 
be  sold,  shall  be  made  by  the  executors  or 
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such  of  them  as  shall  undertake  the  execu- 
tion of  the  will,  if  no  other  person  be 
thereby  appointed  for  that  purpose;  or,  if 
the  person  so  appointed,  shall  refuse  to 
perform  the  trust,  or  shall  die  before  he 
has  completed  it."  This  was  re-enacted  in 
1792,  with  this  additional  provision;  "but. 
if  none  of  the  executors  named  in  such 
will  shall  qualify,  or  after  they  have 

500  qualified,   *shall   die   before   the    sale 
and  conveyance  of  such  lands,  then 

in  those  cases,  "the  sale  and  conveyance 
thereof  shall  be  made  by  such  person  or 
persons,  to  whom  administration  of  the 
testator's  estate  shall  be  granted."  Both 
of  those  acts,  confirmed  the  sales  thereto- 
fore made  by  Sheriffs  under  orders  of 
Court,  of  lands  devised  to  be  sold.  The 
act  of  1785,  in  relation  to  lands  devised  to 
be  sold,  was  a  substitute  for  that  of  Hen. 
8,  and  founded  on  the  same  policy  to  re- 
move impediments  to  the  execution  of  the 
trust,  in  relation  to  the  sale  of  lands;  but, 
went  a  step  further,  in  providing  that  if 
another  were  appointed  to  execute  the 
trust,  and  not  refusing,  died  before  it  was 
completed,  the  qualified  executor  should 
perform  the  trust;  and,  the  act  of  1792, 
extended  this  policy  still  further,  by  au- 
thorising the  administrator  with  the  will 
annexed,  to  sell  and  convey.  The  sole  ob- 
ject of  these  statutes  seems  to  have  been, 
to  supply  the  want  of  a  trustee,  by  a 
statutory  appointment,  instead  of  leaving 
the  cestui  que  trusts  to  proceed  in  such 
cases  in  a  Court  of  Equity  for  relief.  They 
obviously  indicated  no  intention,  that  the 
proceeds  of  land  should  be  embraced  in 
the  executor's  bond.  For,  if  another  were 
appointed  by  the  will  to  sell  the  land,  and 
had  undertaken  the  trust,  the  executor 
could  not  be  required  to  give  security,  both 
for  the  personal  estate  and  the  land;  the 
latter  of  which,  might  be  ten  times  the 
value  of  the  former;  and,  yet  the  execution 
of  the  trust  might  devolve  on  the  executor 
by  the  death  of  the  trustee.  Nor,  did 
these  statutes,  in  any  degree,  change  the 
quality  of  the  fund  proceeding  from  the 
sale  of  lands,  in  the  hands  of  the  executor, 
in  respect  to  its  character  as  legal  or 
equitable  assets.  Before  the  statute  of 
fraudulent  devises,  3  W.  &  M.,  which  was 
adopted  in  Virginia  in  1726,  4  Hen.  Stat. 
Large  p.  164,  and  re-enacted  in  1785,  the 
Courts  of  Law  in  England  had  decided, 
that  in  some  cases,  money  in  the  hands  of 
executors,  arising  from  the  sale  of  land, 
was  assets,  which  creditors  might  pursue 
in  a  Court  of  Law,  and  to  be  there 

501  administered,    so    far    as    ♦creditors 
were    concerned.      But,   that    statute, 

whilst  it  avoids  devises  which  prejudice 
creditors,  and  gives  a  legal  remedy  against 
the  devisee,  excepts  all  devises  in  any  form 
for  the  payment  of  debts,  and  declares  that 
those  for  whose  benefit  the  devise  was 
made,  and  their  trustees,  shall  hold  ac- 
cording to  the  devise.  This  seems  to  have 
converted  the  proceeds  of  land  devised  to 
be  sold  for  the  payment  of  debts,  into  an 
equitable  fund  which  could  be  pursued  only 
in  a  Court  of  Equity.  1  Fonb.  Eq.  282.  n. 
1;  and,  in  Nimmo  v.  The  Commonwealth, 
this  Court  in  eflfect  decided,  that  in  no  case 


could  a  creditor  claim  against  an  executor 
the  proceeds  of  land  in  a  Court  of  Law. 
Whether  there  may  or  may  not  be  cases, 
in  which  a  Court  of  Equity  would  dis- 
tribute such  a  fund  in  the  payment  of  debts, 
according  to  their  legal  priorities,  we  give 
no  opinion.  A  debtor  might,  however,  if 
he  pleased,  create  a  trust  fund  for  the  pay- 
ment of  his  debts,  according  to  their  legal 
priorities,  which  a  Court  of  Equity  would 
enforce. 

But,  it  is  said,  that  it  is,  and  always  has 
been,  the  general  understanding  of  the 
country,  that  the  sureties  of  an  executor 
are  bound  for  the  proceeds  of  real  estate, 
and  that  communis  error  facit  jus.  We 
know  not  how  this  fact  may  be;  but,  we 
doubt  whether  such  an  error  could  bind 
the  sureties  beyond  the  terms  of  their  obli- 
gation. For  i50  years,  the  practice  bad 
been  to  render  judgment  against  the 
deputy  Sheriff  failing  to  return  bail,  on  a 
writ  requiring  bail,  under  the  statute  au- 
thorising such  judgment  against  the  Sher- 
iff failing  to  return  bail;  and  this  was  at 
least  equitable.  For,  if  judgment  were  en- 
tered against  the  Sheriff  for  the  default  of 
his  deputy,  the  latter  was  liable  over  to 
the  Sheriflf.  Yet  this  Court  said,  that  the 
practice  was  unlawful,  and  corrected  it. 

Upon  this  point,  we  are  of  opinion,  that 
the  proceeds  of  land  devised  to  be  sold, 
are  not,  and  never  were,  a  testamentary 
subject:  that  executors  hold  such  proceeds 
not  in  their  character  of  executors,  but  as 
trustees:  that  the  literal  terms  of  the  exec- 
utor's oath  and  bond,  binds  him  only 
502  *in  relation  to  the  goods,  chattels 
and  credits  of  his  testator:  that  there 
is  nothing  in  our  legislation  on  this  subject, 
which  indicates  an  intention  that  the  obli- 
gation should  have  a  greater  extent,  but 
the  contrary;  and  that  the  sureties  of  an 
executor  are  not  reponsible  for  the  pro- 
ceeds of  lands  sold  by  him. 

The  next  question  is,  whether  the  sure- 
ties of  the  executor  are  responsible  for 
waste  committed  by  the  executors  of  the 
executor,  in  the  administration  of  the  assets 
of  the  first  testator;  or  whether  the  exeai- 
tor,  by  directing  that  his  executors  shall 
not  give  security,  thereby  makes  his  sure- 
ties so  responsible. 

The  direction  that  the  executors  of  the 
executor  shall  not  give  security,  can  be  nr 
prejudice  to  the  creditors  or  legatees  of 
the  first  testator;  because,  if  they  gave 
security,  it  would  only  be  for  the  adminis- 
tration of  the  assets  of  their  immediate 
testator;  and  the  bond  would  hot  avail  the 
creditors  and  legatees  of  the  first  testator, 
to  any  purpose. 

The  executor  of  an  executor  is  the  iminc- 
date  executor  of  the  first  testator,  claiming 
his  legal  right  as  executor,  not  by  virtue 
of  the  will  of  the  executor,  but  of  the  will 
of  the  first  testator.  11  Vin,  Abr.  421,  pi.  «• 
Every  will  appointing  an  executor,  gives 
him  an  implied  authority  to  continue  the 
executorship,  by  appointing  another;  and 
when  appointed,  the  executor  of  the  execu- 
tor claims  immediately  under  the  first  tes- 
tator, and  derives  no  interest  in  the  goods 
of  the  first  testator,  under  the  will  of  the 
first    executor.      It    is    therefore,    that   if 
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the  first  executor  undertakes  to  dispose  of 
the  goods  of  the  first  testator  by  his 
will,  the  executor  of  the  executor  may  take 
them  as  executor  of  the  first  testator,  and 
administer  them  as  such,  even  if  he  had  as- 
sented to  the  legacy,  and  might  at  the  com- 
com  law,  renounce  the  execution  of  the  will 
of  the  first  testator,  and  accept  that  of  the 
second  testator.  11  Vin.  422,  pi.  14,  notes; 
Burns'  Eccl.  Law,  4th  vol.  p.  190.  And  it 
is  for  this  reason,  that  a  feme  covert  execu- 
trix may  appoint  an  executor,  who  will  be 
the    executor    of    her    testator,    even 

503  without  *the  consent  of  her  husband. 
But,  such  executor  cannot  be  execu- 
tor of  her  goods.  As  to  these  she  is  dead 
intestate,  the  will  being  void,  and  the  hus- 
band is  entitled  to  administration  of  her 
goods.  A  feme  covert  cannot  bind  herself 
by  any  act;  and  all  her  acts  to  the  prejudice 
of  her  husband,  are  void.  Therefore,  her 
will  as  to  her  own  goods,  being  to  the 
prejudice  of  her  husband,  is  void;  but  her 
will,  so  far  as  it  appoints  an  executor  of 
her  testator,  is  valid;  because  it  is  no  injury 
to  her  husband.  If  her  estate  were  liable 
for  the  devastavit  of  her  testator's  estate, 
by  the  executor  appointed  by  her,  then  her 
husband  might  be  prejudiced,  and  respon- 
sible out  of  her  assets,  for  such  waste. 
Bac.  Abr.  Legacies  and  Devises,  A. 
Wentw.  OflF.  of  Exec.  199.  Toll.  Law  of 
Exec.  242.  The  exercise  of  this  power  of 
appointment  cannot  be  a  devastavit,  even 
if  the  executor  of  the  executor  should  waste 
the  estate  of  the  first  testator.  But  if  this 
were  otherwise,  and  the  estate  of  the  execu- 
tor would  be  responsible  in  such  case,  his 
sureties  would  not.  Their  obligations  are 
limited  by  the  bond,  and  that  stipulates, 
that  the  executor  will  administer  according 
to  law,  the  assets  which  come  to  his  hands. 
The  assets,  which  come  to  the  hands  of 
the  second  executor  and  were  never  in  the 
hands  of  the  first,  are  not  embraced  by 
the  terms  of  the  bond;  for  they  come 
to  the  hands  of  the  second '  executor,  by 
virtue  of  his  oflRce  of  executor  of  the  first 
testator,  and  not  as  executor  of  the  first 
executor. 

The  sureties  insist,  that  they  are  dis- 
charged from  responsibility,  by  the  admis- 
sion of  the  executors  of  John  McRae,  jr., 
that  they  had  received,  of  the  assets  of 
John  McRae,  sen.  which  had  come  to  the 
hands  of  John  McRae,  jr.,  sufficient  to  pay 
the  legacies.  They  are,  it  is  true,  discharged 
from  liability  to  account  for  the  assets, 
which  so  came  through  the  hands  of  John 
McRae,  jr.  to  those  of  his  executors;  but 
not  for  such  as  were  received  by  John 
McRae,  jr.,  and  wasted  or  converted  to 
his  own  use.  The  bond  binds  them  for  the 
legal  administration  of  the  assets  which 
came  to  the  hands  of  their  principal, 

504  and  any  portion  of  *them  which  went 
into   the   hands   of   his   executors   in 

kind,  was  legally  administered.  As  soon 
as  they  received  them,  they  held  them  as 
executors  of  John  McRae,  sen.,  and  were 
accountable  for  them  as  such;  and  not  as 
executors  of  John  McRae,  jr.  If  John 
McRae,  jr.  had  died  intestate,  and  his  ad- 
ministrator had  delivered  the  assets  of  John 
McRae,  sen,   in  kind   to  the  administrator 


de  bonis  non  of  John  McRae,  sen.,  that 
would  have  been  a  lawful  administration 
of  so  much,  and  would,  to  that  extent,  have 
discharged  the  sureties  of  John  McRae,  jr. 
The  creditors  and  legatees  are  entitled  to 
look  to  the  whole  estate  for  satisfaction; 
and  the  responsibility  of  the  executors  of 
John  McRae,  jr.  for  the  assets  in  their 
hands,  cannot  deprive  them  of  their  resort 
to  the  bond  of  John  McRae,  jr.,  so  far  as 
the  same  has  been  broken  by  wasting  or 
appropriating  to  his  own  use,  a  part  of 
the  assets  of  his  testator,  and  which  could 
not  come  to  the  hands  of  the  second  execu- 
tors. 

Let  us  apply  these  principles  to  the  case 
at  bar,  and  see  whether  enough  appears  in 
these  records  to  charge  the  sureties  with 
the  legacies  claimed  by  the  appellees.  It 
appears  by  the  affidavit  of  the  sureties,  and 
the  statement  and  accounts  referred  to  by 
the  affidavit,  that  John  McRae,  jr.  received, 
by  collections,  of  the  personal  assets  of 
his    testator,  $82,800  89 

And  the  proceeds  of  real  property,  13,800  36 


And  paid  debts  to  the 

amount    of  $43,177  98 

And    legacies    to    the 

amount  of  25,648  04 


$96,601  25 


-68,826  02 


Leaving  a  balance  in  his  hands  of  $27,775  23 


This  balance,  being  money  which  could 
not  go  as  the  assets  of  his  testator  to  his 
executors,  he  must  be  considered  as  having 
wasted  or  converted  to  his  own  use,  sub- 
ject, however,  to  a  deduction  of  the  com- 
missions   and    expenses   of   administration, 

which  do  not  appear  to  have  been 
505      deducted;    *and    the    whole    of    this 

balance  should  be  considered  as  per- 
sonal assets,  for  which  his  sureties  are  re- 
sponsible. For,  the  will  of  his  testator  gave 
him  no  authority  to  sell  lands  for  any  other 
purpose  than  the  payment  of  legacies,  Pow- 
ell v.  Robins,  7  Ves.  209;  and,  having  sold 
lands  to  the  amount  of  $13,800  36,  which 
he  received,  and  having  paid  legacies  to  a 
larger  amount,  he  must  be  presumed  to 
have  applied  the  proceeds  of  the  land  to 
their  proper  object,  the  payment  of  legacies, 
until  the  contrary  appears.  If  any  of  those 
proceeds  have  been  otherwise  applied  than 
in  the  payment  of  legacies,  the  sureties 
would  not  be  responsible  for  such  mis- 
appropriation; and  in  that  case,  a  larger 
part  of  the  personal  assets  would  appear 
to  have  been  applied  to  the  payment  of 
debts.  This  balance  of  $27,775  23,  with  in- 
terest, subject  to  the  deductions  aforesaid, 
is,  as  far  as  distinctly  appears  from  these 
records,  the  whole  extent  of  the  liability 
of  the  sureties.  And,  as  there  were,  when 
these  bills  were  filed,  legacies  besides  those 
claimed  by  the  appellees  still  due,  to  an 
amount  exceeding  $40,000;  and,  as  the  sub- 
sistence of  two  infant  legatees,  and  the 
annuity  to  Mrs.  Claiborne  of  £50  per  an- 
num, during  life,  were  to  be  provided  for, 
over  and  above  the  legacies  claimed  by 
these  parties,  and  the  forty  thousand  dol- 
lars; it  is  obvious,  that  the  fund  for  which 
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the  sureties  were  responsible,  was  not  suffi- 
cient to  pay  all;  and  all  the  legatees  had  a 
right  to  have  this  fund  rateably  distributed 
•amongst  them,  since  it  might  be  the  only 
available  fund  for  the  payment  of  their 
legacies.  And,  therefore,  the  other  legatees 
should  be  made  parties,  unless  it  hereafter 
appears  to  be  unnecessary,  by  ascertaining 
that  the  available  funds  of  the  estate  are 
sufficient  to  pay  all.  But,  it  appears,  that 
the  subsistence  of  the  infant  legatees,  and 
one  of  the  legacies  of  $20,000,  has  been  paid 
out  of  the  trust-fund,  pledged  for  the  in- 
demnity of  the  sureties.  If  it  appeared  that 
these  payments  had  been  made,  out  of  the 
funds  properly  belonging  to  John  McRae, 
jr.,    and    which    he    might    lawfully 

506  pledge  for  the  indemnity  of  his  ♦sure- 
ties,   they    would    be    entitled    to    a 

credit,  to  that  extent,  against  their  liability 
on  account  of  the  waste  of  the  personal 
assets,  by  John  McRae,  jr.  But,  on  the 
contrary,  if  these  payments  were  made  out 
of  property  belonging  to  the  estate  of  John 
McRae,  sen.,  pledged  by  John  McRae,  jr., 
or  his  executors,  to  indemnify  his  sureties, 
they  could  have  no  such  credit,  whether 
the  property  so  applied  was  real  or  per- 
sonal. For,  John  McRae,  jr.  and  his 
executors,  could  not  properly  pledge  any 
property  of  his  testator,  to  indemnify  his 
sureties  against  his  waste  of  other  prop- 
erty, or  for  his  own  debts;  and  thus 
withdraw  it  from  the  claims  of  the  legatees. 
As  to  any  personal  property,  so  pledged  by 
John  McRae,  jr.,  the  legatees  might  elect 
to  consider  it  as  a  devastavit  by  John  Mc- 
Rae, jr.,  since  his  deed  prevented  the  legal 
title  from  passing  to  his  executors,  and  the 
property  from  being  administered  by  them 
as  the  property  of  John  McRae,  sen.,  and 
might  charge  his  sureties  for  the  value 
thereof;  in  which  case,  the  latter  would 
be  entitled  to  a  credit  for  so  much  of  the 
proceeds  of  such  personal  property,  as  was 
duly  applied  to  the  payment  of  the  debts 
or  legacies  of  John  McRae,  sen.;  or  the 
legatees  might  elect,  in  equity,  to  claim  the 
property  and  its  profits  and  proceeds,  to 
be  applied  to  the  payment  of  their  legacies; 
the  conveyance  being  a  breach  of  trust  by 
the  executor,  in  which  the  sureties  par- 
ticipated. 

The  records  in  these  cases  do  not  enable 
us  to  ascertain  how  much  of  the  trust-fund 
was  the  property  of  John  McRae,  the  elder, 
and  how  much,  of  John  McRae,  the 
younger.  The  bill  of  the  sureties,  in  one 
of  the  cases,  alledges,  that  a  part  of  the 
trust-fund  belonged  to  John  McRae,  the 
elder.  Some  of  the  land  was  of  that  de- 
scription; and  the  slaves  and  turnpike  stock, 
conveyed  for  the  benefit  of  the  sureties, 
and  the  bank  stock  conveyed  for  the  indem- 
nity of  the  sureties  of  John  McRae,  jr.,  for 
his  debt  to  the  residuary  legatees,  may 
have  been  of  that  description.  We  cannot, 
however,  ascertain  that  they  were.  We 
think  that  the  balance  due  upon  the 

507  legacies    claimed    *by    the    appellees, 
was  sufficiently  ascertained  to  charge 

the  appellants.  By  the  will,  each  of  them 
was  entitled  to  £1,000,  and  credits  have 
been  given  according  to  accounts  furnished 
by  the  executors  of  John  McRae,  jr.;  and 


the  appellants  did  not  alledge  that  any 
other  payments  had  been  made.  It  is  un- 
necessary to  enquire,  whether  the  accounts 
taken  in  the  other  causes,  in  which  the 
appellants  were  parties,  are  evidence 
against  them  in  this;  since  the  case  must 
go  back  to  the  Court  below,  and  the  neces- 
sary accounts  be  now  taken. 

The  decrees  must  be  reversed,  and  the 
cause  remanded  for  proper  accounts  to  be 
taken,  for  ascertaining  the  extent  of  the 
liability  of  the  sureties,  and  for  a  proper 
disposition  of  the  sum,  for  which  they  may 
be  responsible  according  to  the  foregoing 
views. 


Ruth  and  Others  v.  Owens. 

June.  1824. 

Bxecaton -Claims  of  Money  as  Gift  fron  TesUtsr- 
Bvldence.*— An  executor  claims  a  sum  of  money 
advanced  to  hi m  by  his  testator  in  his  life- time,  as 
a  g-lf  t.  and  not  a  loan :  this  claim  will  not  be  al- 
lowed upon  the  executor's  own  oath,  and  slight 
circumstances. 

Legacy  In  Dlsffolae— Bar  of  WJdow*s  RiffhU.-Wbat 
shall  be  deemed  a  legacy  in  dissruise,  and  there- 
fore not  sufficient  to  bar  the  widow  of  her  right 
to  one- third  of  the  personal  property  so  given. 

Bxecators— Decrees  airalnst—Where  a  decree  is 
made  against  an  executor  for  having*  paid  the 
assets  improperly,  he  may  be  subjected  in  the 
first  instance,  without  resorting  to  those  who 
have  so  Improperly  received  the  assets. 

This  was  an  appeal  from  the  Court  of 
Chancery  of  Williamsburg. 

John  Owens  died  in  1820,  leaving  real 
and  personal  estate,  and  a  widow,  (the  ap- 
pellee,) and  several  children  and  grand- 
children. He  also  left  a  will,  by  which  he 
bequeathed  his  property  to  his  chil- 
508  dren,  grand-children,  and  *other 
persons.  To  David  Ruth,  his  grand- 
son, (the  appellant,)  he  gave  a  legacy  of 
$1,000,  and  appointed  him  an  executor  with 
James  Hodges;  the  latter  of  whom  died 
before  the  testator,  and  Ruth  qualified  as 
sole  executor. 

Elizabeth  Owens,  the  widow,  filed  her 
bill  against  Ruth,  and  the  other  children 
and  grand-children,  claiming  dower  in  the 
real  estate  of  John  Owens,  and  her  just 
proportion  of  the  personal  estate. 

Ruth  answered,  that  his  testator  died  in 
debt:  that  he  had  paid  away,  as  executor, 
upwards  of  $3,000,  in  discharge  of  debts 
due  by  bond,  and  in  other  ways,  to  different 
persons:  that  the  testator,  before  his  death, 
gave,  not  lent,  (as  the  plaintiff  had  charged 
in  her  bill,)  to  the  respondent,  $500,  saying, 
in  substance:  "I  give  you  this,  as  you  have 
had  a  great  deal  of  trouble  in  hiring  out 
my  negroes,  &c.;  but,  as  I  may  live  to 
become  poor,  and  you  rich,  you  may  give 
me  your  note  for  it,  payable  to  me  only, 
and  I  will  call  for  the  payment  of  it,  only 
in  that  event:"  that  the  respondent  accord- 
ingly executed  his  note,  payable  five  years 
after  date;  but  the  said  note  was  never 
found  among  his  papers;  and  the  respond- 
ent supposes  that  the  said  Owens  must  have 
destroyed  it,  as  the  event  had  not  happened, 
on  which  he  was  to  claim  the  payment  of 
it;  and  he  declared  his  willingness  to  render 
an  account  of  his  administration. 


•See  monog-raphlc  note  on  •'Executors  and  Admin- 
istrators" appended  to  Rosser  v.  DeprlesU  5  Grail,  a 
The  principal  case  is  cited  in  Lewis  v.  Mason,  81 
Va.  784. 
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The  infant  defendants  answered  by  their 
guardian,  referring  to  the  answer  of  Ruth; 
and  was  taken  as  confessed  against  Sally 
Hodges,  one  of  the  defendants. 

The  Chancellor  ordered  an  account  of 
Ruth's  administration. 

The  coinmissioner  accordingly  made  up 
an  account,  in  which  he  reported  a  balance 
in  favor  of  Ruth.  The  plaintiff  filed  excep- 
tions to  the  report,  in  the  following  par- 
ticulars: 3.  Because  he  had  not  charged 
the  defendant  Ruth  for  the  sum  of  $500, 
and  interest,  lent  by  the  testator  to  the 
said  Ruth.  2.  Because  he  had  given  credit 
to  the  said  Ruth,  in  his  administration 
509  account,  for  the  sum  of  *$2,600,  as 
for  so  much  money  retained  for  him- 
self and  Sarah  Hodges,  Mary  Carson,  and 
Sally  Burnham,  as  creditors  of  his  testator, 
on  the  notes  executed  by  the  testator  to 
them  respectively,  shortly  before  his  death, 
Avhen  these  sums  ought  not  to  have  been 
5o  credited;  the  said  notes  not  being  debts 
due  by  the  testator,  but  being  only  disguised 
legacies,  and  received  by  the  said  obligees, 
as  legacies,  and  not  as  debts,  &c. 

The  affidavits  of  David  Ruth,  Anne  Hay- 
den,  Elizabeth  Hodges,  and  others,  were 
taken. 

David  Ruth  swears,  that  the  bonds  or 
notes  executed  by  John  Owens,  some  short 
time  before  his  death;  one  for  $100  to  him 
the  said  David  Ruth;  one  for  $1,000  to 
Sally  Hodges;  one  for  $500  to  Mary  Car- 
son; and  one  for  $100  to  Sally  Burnham, 
were  all  delivered  by  him  the  said  John 
Owens  to  the  said  persons  respectively,  im- 
mediately after  his  signing  the  same;  except 
that  the  one  to  Mary  Carson  was  delivered 
to  the  affiant  for  her,  (she  not  being  present 
at  the  time,)  and  afterwards  delivered  by 
him  to  her  accordingly. 

Anne  Hayden  swears,  that  the  four 
bonds,  or  notes,  were  executed  by  John 
Owens  shortly  before  his  death,  as  men- 
tioned above:  that  the  notes  to  Ruth,  Sally 
Hodges,  and  Sally  Burnham,  were  deliv- 
ered by  the  said  Owens  to  the  respective 
parties,  at  the  time  immediately  after  they 
were  executed,  and  two  or  three  days  be- 
fore Owens'  death:  that  the  one  to  Mary 
Carson,  for  $500,  was  delivered  by  the 
said  Owens,  at  the  time  of  the  delivery  of 
the  above  bonds  or  notes,  to  the  said 
David  Ruth,  for  the  said  Mary  Carson,  she 
not  being  personally  present. 

Elizabeth  Hodges  swears,  that,  two  or 
three  days  before  the  death  of  John  Owens, 
she  was  called  upon  to  witness  a  bond  or 
note  to  David  Ruth  for  $1,000;  one  other 
bond  or  note  to  Sally  Hodges  for  $1,000; 
another  bond  or  note  to  Mary  Carson  for 
$500;  and  another  to  Sally  Burnham  for 
$100 :  that  the  said  Owens,  immediately 
after  the  execution  of  the  said  papers, 
510  delivered  the  notes  to  *Ruth,  Burn- 
ham, and  Hodges,  to  the  respective 
persons  to  whom  they  were  made  payable; 
and  the  note  to  Mary  Carson  was  deliv- 
ered to  Ruth,  for  her;  and  Owens  remarked 
that,  live  or  die,  he  wanted  the  business 
done. 

The  Chancellor  decreed  against  Ruth  for 
the  proportion  of  the  rents  and  profits  of 
the  real   estate,  to  which  the  widow   was 


entitled,  and  appointed  commissioners  to 
lay  oflE  her  dower  in  the  real  estate,  and 
slaves.  And  he  further  decreed,  that  Ruth 
ought  to  have  been  charged  with  the  sum 
of  $500,  lent  to  him  by  the  testator,  and 
therefore  sustained  the  first  exception:  that 
the  notes  executed  by  the  testator  to  Ruth, 
Hodges,  Carson,  and  Burnham,  ought  to 
be  considered  only  as  means  adopted  to 
defeat  and  elude  the  claims  of  the  plaintiff: 
that  they  did  not  create  a  debt  absolutely 
and  irrevocably  due,  and  payable  by  the 
testator  to  these  persons,  being  meant  to 
secure  the  payment  of  the  legacies  intended 
to  be  left  to  those  very  persons  by  his 
will,*  and  were,  in  their  nature,  testamen- 
tary, and  revocable.  He  therefore  decreed, 
that  the  said  plaintiff  should  recover 
against  the  defendant  Ruth,  $866  66,  being 
one-third  part  of  the  said  notes,  with  inter- 
est from  the  1st  day  of  January,  1822,  till 
payment,  &c. 

From  this  decision,  the  defendant  Ruth 
obtained  an  appeal. 

Leigh,  for  the  appellant. 

Wickham,  for  the  appellees. 

June  11.  JUDGE  CARR,  delivered  his 
opinion. 

This  is  a  bill  filed  by  the  widow  of  John 
Ow^ens,  against  the  executor,  devisees  and 
legatees,  claiming  her  dower  in  the  real 
estate,  and  her  portion  of  the  slaves  and 
other  personal  estate.  Answers  were 
611  filed  by  the  defendants.  ♦The  Chan- 
cellor appointed  commissioners  to 
lay  off  the  widow's  dower  in  the  lands,  and 
her  third  of  the  slaves;  and,  sent  the  ad- 
ministration account  to  a  master  to  settle 
and  report.  The  report  was  returned  with 
exceptions.  The  Chancellor  considered 
them,  settled  the  principles  of  the  case,  and 
re-committed  the  account,  for  a  more  spe- 
cial report  as  to  the  same  points.  From 
this  order,  the  appeal  is  taken.  There  are 
two  points  in  dispute;  1st.  The  sum  of 
$500  charged  in  the  bill  to  have  been  a 
loan  from  the  testator  to  Ruth  the  executor. 
Ruth,  in  his  answer,  claims  this  as  a  gift: 
that  his  grand-father,  some  time  before  his 
death,  gave  him  the  money,  saying,  "I  am 
now  rich,  you  are  poor;  should  our  circum- 
stances be  reversed,  you  must  return  this:" 
that,  with  this  understanding,  he  received 
the  money,  and  executed  a  note;  which,  not 
being  among  the  testator's  papers,  he  pre- 
sumes was  destroyed,  because  it  was  never 
intended  to  demand  the  money.  Two  wit- 
nesses say,  that  about  three  years  before 
the  testator's  death,  while  Ruth  was  in 
the  western  country,  they  frequently  heard 
him  say  he  had  given  Ruth  $500,  and  if  he 
made  a  good  use  of  it,  would  give  him 
$500  more.  This  is  all  the  evidence  on 
that  point.  Not  a  word  is  said  about  this 
money  in  the  will,  although  it  contains  de- 
vises and  bequests  to  Ruth  of  much  other 
property;  particularly,  the  sum  of  $1,000. 
The  will  too  is  made  about  three  years  be- 
fore the  testator's  death;  probably,  near 
the  time  of  the  loan  of  the  $500.  It  may 
be,  that  the  testator  considered  this  as 
part  of  the  legacy,  and  that  the  other  $500, 


^Tliese  several  sums  were  left  as  lefracies.  in  the 
will. 
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mentioned  by  the  witnesses,  was  intended 
as  the  residue.  This,  however,  is  but  con- 
jecture. The  commissioner  refused  to 
charge  this  $500  as  a  part  of  the  testator's 
estate  to  be  accounted  for  by  the  executor. 
An  exception  was  taken  on  this  ground,  and 
sustained  by  the  Chancellor. 

I  felt  some  doubt  at  first,  whether  this 
was  not  intended  as  a  gift;  but  further  re- 
flection  has   satisfied   me,   that   the   Chan- 
cellor was  right.     The  evidence  was 

512  too  *slight  to  establish  a  gift;  espe- 
cially,  as   Ruth    was   present   to   the 

testator's  mind  in  making  his  will,  was  the 
object  of  his  bounty;  and,  he  would  hardly 
have  omitted  this  $500,  if  he  had  intended 
to  add  it  to  his  other  bequests.  It  would 
be  dangerous  to  suffer  an  executor,  under 
such  circumstances,  by  his  own  oath,  and 
evidence  so  slender,  to  set  up  a  claim  to  a 
part  of  his  testator's  estate. 

The  next  point  is,  with  respect  to  four 
notes  executed  by  the  testator,  one  to  Ruth 
for  $1,000,  one  to  Sarah  Hodges  for  $1,000, 
one  to  Mary  Carson  for  $500,  and  one  to 
Sally  Burnham  for  $100.  The  executor  dis- 
charged these  notes,  and  claimed  a  credit 
for  them  as  for  debts  of  the  testator. 
The  commissioner  allowed  the  credits. 
This  was  excepted  to,  and  the  exception 
sustained;  because,  the  notes  were  legacies 
in  disguise.  They  were  given  to  the  same 
persons  to  whom,  in  his  will,  the  testator 
had  left  legacies  of  the  very  same  amount; 
and,  some  of  the  witnesses  proved,  that 
when  he  executed  the  notes  (about  three 
days  before  his  death,)  he  declared  that  it 
was  to  secure  the  legacies.  This  point,  in- 
deed, is  too  clear  for  doubt  or  remark,  and 
was  very  properly  abandoned  in  the  argu- 
ment. 

But  it  was  contended,  that  in  allotting 
to  the  widow  her  share  of  these  sums,  the 
Chancellor  ought  not,  in  the  first  instance, 
to  have  decreed  against  the  executor;  but 
(having  all  the  parties  before  the  Court) 
ought  to  have  decreed  against  the  payees 
of  the  notes,  the  widow's  proportion  of 
the  money,  which  each  of  them  had  re- 
ceived. It  was  said,  that  this  would  pre- 
vent multiplicity  of  actions,  would  put  the 
saddle  on  the  right  horse;  and  that  this 
was  the  course  adopted  and  settled  by  the 
Court,  in  the  late  case  of  Chamberlayne 
V.  Temple.  Stare  decisis  is  a  safe  and 
sound  maxim,  apd  I  should  be  among  the 
last  to  counsel  a  departure  from  it.  I 
have,  therefore,  examined  the  case  of  Cham- 
berlayne V.  Temple,  determined,  if  I  found 
it  governing  the  present,  to  submit  at  once 
my  private  judgment  to  the  rule  settled 
by    the    Court.      But    I    have    found 

513  *it  a  case  so  materially  diflFering  from 
this,   as   well   to   warrant   a   different 

course  of  decision.  There,  Temple,  a  cred- 
itor, sued  the  administrator  of  Chamber- 
layne, and  recovered  judgment.  Finding 
no  assets  to  satisfy  hi-s  debt,  he  filed  a  bill 
against  the  administrator  de  bonis  non  of 
Chamberlayne,  and  some  of  his  children, 
to  whom  he  had  by  several  deeds,  conveyed 
sundry  slaves:  allcdging,  that  these  con- 
veyances were  voluntary  and  fraudulent 
as  to  creditors  of  the  donor;  and  praying, 
that  the  slaves  might  be  subjected  to  the 


payment  of  his  demand.  Here  we  see,  that 
the  sole  end  of  the  bill  was,  a  decree  against 
the  slaves  in  the  hands  of  the  donees. 
The  personal  representative  of  Chamber- 
layne was  brought  before  the  Court,  not 
for  a  decree;  but  merely  because,  as  the 
creditor  assailed  the  conveyances  on  the 
ground  of  a  defect  of  assets  in  the  donor, 
it  was  proper  that  the  personal  representa- 
tive should  be  in  Court.  The  Chancellor's 
decree  was  general,  that  the  deeds  were 
fraudulent  and  void,  and  that  the  prop- 
erty be  surrendered,  to  be  sold  for  the 
satisfaction  of  the  judgment.  In  the  arg^u- 
ment  of  the  case  here,  it  was  objected 
that  the  donees  ought  not  to  have  had  a 
general  decree  against  their  property:  but 
should  have  been  subjected  to  a  rateable 
contribution  for  the  satisfaction  of  the 
judgment;  and  the  Court  did,  in  that  par- 
ticular, reform  the  decree,  taking  care  to 
state,  in  the  most  special  manner,  the  rea- 
sons applicable  to  that  particular  case, 
which  induced  them  to  do  so.  I  think  it 
will  be  seen  at  once,  that  the  case  before  r.s 
is  materially  diflFerent.  The  widow  calls 
on  the  executor  for  her  share  of  the  per- 
sonal estate  of  her  husband.  The  executor 
says,  "I  have  paid  away  such  and  such 
sums,  to  satisfy  creditors.  Of  this  you 
can  have  no  portion."  The  Court  decides 
that  these  were  not  debts;  and,  in  relation 
to  the  widow,  form  a  part  of  the  person- 
alty. But,  says  the  executor,  "although  f 
have  paid  these  monies  wrongfully,  yet 
I  have  paid  them;  and  the  decree  ought  to 
be,  not  against  me,  but  against  those  who 

have  received  the  money."  The 
514       answer  is,  "Your  wrongful  ♦payment 

is  no  payment  at  all.  You  are  the 
personal  representative,  and  liable  to  the 
claimant;  nor  can  you,  by  a  misapplication 
of  the  funds,  shift  oR  that  liability."  And 
this  general  answer  applies  with  particular 
force  to  the  case  before  us;  for  it  is  clear, 
that  there  has  been  no  surprise  in  this 
business.  The  executor,  when  he  paid  off 
these  notes,  knew  well  that  the  payment 
of  them  as  debts  would  be  disputed.  The 
receipts  he  took,  prove  this.  They  state 
that  he  paid  them  in  satisfaction  of  the 
legacies  given  by  the  wall;  his  own  being 
one  of  them.  If  he  had  not  chosen  to  take 
upon  himself  the  risque  of  the  payment, 
he  might  have  brought  the  parties  into 
equity,  to  litigate  the  matter.  Under  tbes^ 
circumstances,  I  think  the  decree  was 
properly  rendered  against  him,  and  ought 
to  be  affirmed. 

The    other    Judges    concurred,    and   the 
decree  was  accordingly  affirmed. 


M*Mahon  ard  Others  v.  Fawcett  and  Others. 

June.  1824. 

[14  Am.  Dec  296.] 

Principal  and  Surety— Several  Suretles—Soaie  Indeai- 
nIfled-Rlgrhta  of  Otlierj.*— Wliere  there  are  ser- 


'^Prtncipal  and  Surety  —  Several  Sureties- Some  In- 
demnified—R!g:hts  of  Others.— It  Is  a  settled  priD- 
ci»)le  of  equity  that.  If  one  of  several  co-soretle^. 
subsequently  lake  a  security  from  the  princi- 
pal, for  his  own  indemnity,  it  enures  to  the  com- 
mon benefit  of  all  the  sureties.  If.  therefore, 
the  principal  conveys  property  by  deed  of  iru>t 
expressed    for  the  benefit  of  one  of  the  sureties 
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eral  saretles  to  a  bond,  and  the  principal  conveys 
property  In  trust  to  Indemnify  some  of  tbem.  and 
the  rest  are  not  provided  for  la  the  deed,  the 
saretles  who  are  so  omitted  shall,  nevertheless,  be 
protected  by  the  deed  of  trast 

This  was  an  appeal  from  an  interlocutory 
decree  of  the  Superior  Court  of  Chancery 
of  Staunton. 

The  bill  was  exhibited  by  M'Mahon, 
Crummey,  Rutherford,  Effinger,  Martz, 
Bird,  and  I.  Peale,  administrator  of  B. 
Peale,  deceased,  setting  forth,  that  they, 
together  with  G.  W.  Harrison,  R.  Harri- 
son, Sites,  Shipman,  Smith,  Gambill,  Faw- 
cett,    Fletcher,     Waterman,     Pence,     and 

Reader,  were  the  official  sureties  of 
515      Daniel    ♦Ragan,    deputy    of    Walter 

Davis,  Sheriff  of  Rockingham;  that 
the  sureties  had  sustained  heavy  losses, 
and  were  likely  to  suflFer  more;  and  that 
Ragan  had  executed  a  deed  of  trust  of  900 
acres  of  land  in  Rockingham,  and  some 
personalty,  to  indemnity  all  his  official 
sureties.  That  Ragan  had  bec6me  insol- 
vent; and  the  plaintiffs,  as  his  sureties,  had 
been  compelled  to  pay  large  sums  of 
money,  and  were  liable  for  other  large 
sums.  That  the  personalty  pledged  for 
their  indemnity  was  subject  to  prior  in- 
cumbrances far  beyond  its  value.  That 
the  land  was  also  subject  to  prior  incum- 
brances, viz:  1st.  A  deed  of  trust  executed 
by  Ragan  to  W.  Herron,  dated  May  13, 
181S,  to  indemnity  R.  Gray,  as  Ragan's 
endorser  at  the  Valley  Bank.  2d.  Another 
deed  of  trust  executed  to  Herron,  dated 
September  24,  1819,  to  secure  to  Gray  sev- 
eral debts  of  $600,  $1,200,  and  $400,  with 
interest.  3d.  A  deed  of  trust  executed  by 
Ragan  to  the  same  Gray,  for  the  benefit 
of  Gambill  and  Fawcett,  dated  January 
24,  1820,  which,  reciting,  that  Gambill  had 
become  Ragan's  surety  to  John  Rush  for 
$800,  to  Jacob  Rush  for  $400.  and  to  M. 
Doubt  for  about  $200:  that  Fawcett  was 
his  surety  to  E.  Nichol  for  400  dollars,  to 
B.  Kite  for  650  dollars,  to  D.  Smith  for 
1,300  dollars,  to  M.  Sheeler  for  1,300  or 
1,800  dollars,  to  R.  Gaines  for  200  dollars, 
to  T.  Scott  for  1,000  dollars,  and  to  the 
Valley  Bank  for  2,700  dollars;  that,  possi- 
bly, Gambill  and  Fawcett  might  be  sureties 
for  Ragan  for  other  debts,  (exclusive  of 
their  suretyship  for  him  as  deputy  Sheriff)) 
and  that  the  intention  of  the  deed  was,  to 
indemnify  Gambill  and  Fawcett  against  all 
their  private  suretyships  for  Ragan, 
whether  therein  specified  or  not;  provided, 
that  if  Gambill  and  Fawcett,  or  either, 
should  be  compelled  to  pay  any  monies 
by  reason  of  such,  their  private  surety- 
ships for  Ragan;  in  that  event  Gray,  the 
trustee,  at  the  request  of  Gambill  and  Faw- 
cett, or  of  whichever   should  be   so   com- 


only.  the  others  have  an  equity  to  come  upon  ft,  to 
the  same  extent  that  he  can.  Boufirhner  v.  Hall.  24 
W.  Va.  268.  aw,  citingr  principal  case. 

Same-Subroffatlon.— See  principal  case  cited  In 
Enderu  v.  Brnne.  4  Rand.  445:  Hopewell  v.  Cumber- 
land Bank,  10  Leig^h  225:  Powell  v.  White,  11  Lelsrh 
832.  See  farther,  monogrraphicnoi^  on  "Subrosratlon" 
appended  to  Janney  v.  Stephen.  2  Pat  &  H.  11. 

Sane— When  Surety  Damnified.— A  sarety  Is  damni- 
fied when  a  judflrment  Is  obtained  acralnst  him.  and 
tnls  8:1  ves  him  a  riffht  to  proceed  a(?alnst  the  pledsred 
property  of  his  principal  :  and  with  the  consent  of 
accreditor  it  may  be  made  answerable  for  the  pay- 
ment of  the  debt  McLean  v.  Lafayette,  Fed.  Cas. 
No.  8.886.  cltioff  principal  case. 


pelled  to  pay  such  monies,  should  sell  so 
much  of  the  land  as  would  suffice  to  sat- 
isfy   such    sums    as    they,    or    either, 

516  should  have  been  compelled  *to  pay, 
and    to    defray    expenses.      The    bill 

then  proceeded  to  charge  a  fraudulent  and 
collusive  sale  under  the  last  mentioned 
deed  of  trust;  a  sale  unauthorised  by  the 
terms  of  the  deed;  and  designedly  so  con- 
ducted as  to  prevent  all  competition,  and 
to  enable  Gambill  and  Fawcett  to  pur- 
chase the  subject  at  less  than  its  value, 
and  to  defeat  the  indemnity  provided  for 
Ragan's  official  sureties;  that,  in  the  first 
place,  the  deed  authorised  a  sale  only  in 
case  Gambill  and  Fawcett  should  be  com- 
pelled to  pay  monies  by  reason  of  their 
suretyships  for  Ragan:  they  had  never 
been  compelled  to  pay  any  thing.  In 
many  of  the  cases  several  other  persons, 
in  one,  fifteen  or  sixteen  others  were 
bound  as  co-sureties  with  them:  yet  they 
voluntarily  took  on  themselves  the  whole 
burthen.  They  procured  suits  to  be  brought 
against  them  by  the  creditors,  to  whom 
they  were  bound  as  sureties  for  Ragan; 
in  several  instances,  they  procured  such 
suits  to  be  brought  against  themselves 
alone,  omitting  their  co-sureties,  and  even 
Ragan  himself;  in  some  cases,  where  Ra- 
gan was  joined  in  the  writ,  they  directed 
the  process  not  to  be  served  on  him;  and 
then  they  confessed  judgments  at  the  term 
to  which  the  writs  were  returnable;  but 
no  executions  were  levied,  nor  any  monies 
paid,  though  Gambill  and  Fawcett  gave 
their  own  bonds  to  the  creditors,  with  an 
understanding  that  they  were  to  wait  till 
the  money  could  be  raised  out  of  the  trust 
subject.  In  one  instance,  the  bond  was 
renewed  to  the  creditor  with  exactly  the 
same  sureties  bound  in  the  original  bond. 
One  of  these  debts,  (that  to  Gaines,)  was 
usurious.  Whether  the  others  were  justly 
due,  or  how  much  thereof  was  due,  was 
unknown:  the  precipitate  confession  of 
judgments  prevented  all  investigation. 
They  pursued  the  same  course  in  respect 
to  three  suretyships,  not  particularized  in 
the  deed,  (for  these,  it  was  questioned 
whether  the  deed  creates  any  lien,)  in  all 
which,  others  were  jointly  bound  as  sure- 
ties with  them.  All  this  was  done  to  aflFord 
a  colourable  pretext  for  selling  the  trust 
subject  before  they  had  suffered  loss.  Ra- 
gan was,  at  first,  very  much  dissat- 

517  isfied       *with       these       preliminary 
proceedings,  but  they  made  arrange- 
ments with  him,  which  kept  him  quiet. 

That,  in  the  next  place,  Gambill  and 
Fawcett  had  notice  inserted  in  the  adver- 
tisement of  the  sale,  that  the  purchasers 
should  pay  the  money  within  two  hours 
after  the  sale;  but  they  did  not  insert  in 
the  advertisement,  another  condition,  that 
the  money  should  be  paid  in  specie;  that 
they  reserved  till  the  instant  of  the  sale, 
and  then  they  gave  notice  by  their  crier, 
that  payment  in  specie  was  expected,  and 
would  be  insisted  on. 

That,  in  the  third  place,  the  sale  was 
made,  not  for  the  joint  benefit  of  both,  but 
for  the  several  benefit  of  each;  and  they 
arranged  between  themselves  and  with  the 
trustee,  that  Gambill  should  purchase  part 
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of  the  subject,  and  Fawcett  the  residue,  at 
prices  agreed  on.  Accordingly,  63  acres 
were  first  set  up,  and  cried  out  to  Gambill's 
bid,  for  $1,873;  and,  then,  the  residue  was 
set  up  and  cried  out  to  Fawcett's  bid,  for 
$6,527  97;  the  crier,  in  each  case,  demand- 
ing, "who  would  give  more  for. less  land?" 
That,  in  the  fourth  place,  though  Faw- 
cett and  Gray  were  jointly  bound  as 
Ragan's  endorsers  to  the  Valley  Bank,  and 
though  the  sale  was  made  to  indemnify 
Fawcett  on  account  of  that  same  surety- 
ship, and  though  a  large  part  of  that  debt 
had  been  paid  off;  yet,  it  was  proclaimed, 
that  the  sale  was  made  subject  to  the  in- 
cumbrances of  both  the  deeds  of  trust  for 
the  benefit  of  Gray,  the  first  of  which  pro- 
vided for  Gray's  indemnification  on  the 
very  same  account.  That  having,  by  these 
contrivances,  completely  excluded  all  com- 
petition, Gambill  and  Fawcett,  between 
them,  bought  the  whole  land,  worth  be- 
tween 25,000  and  30,000  dollars,  for  about 
$8,400.  And  these  contrivances  were  made 
in  concert  with  Gray,  the  trustee;  whose 
object  was,  not  only  to  favour  Gambill 
and  Fawcett,  and  to  defeat  the  indemnity 
of  the  plaintiffs,  but  to  preclude  enquiry 
as  to  the  consideration  of  the  debts  se- 
cured to  himself  by  the  deed  of  trust  of 
September  24th,  1819,  two  of  which  debts 

(those  of  1,200  and  600  dollars,) 
518      *were  usurious;  and  the  debt  of  400 

dollars  was  a  debt  due  by  one  Eli 
Harry  to  Gray,  for  whom  Ragan  was 
bound  only  as  surety,  and  Harry  was  per- 
fectly solvent.  That  after  the  purchase  of 
the  whole  land  had  been  thus  fraudulently 
accomplished,  Gambill  conveyed  the  63 
acres  he  had  bought,  and  Fawcett  137  acres 
of  that  which  he  had  bought,  to  Richard 
Ragan,  father  of  Daniel;  and  Gambill  took 
a  deed  of  trust  of  the  300  acres  from  Rich- 
ard Ragan,  to  secure  him  the  whole  amount 
he  claimed  on  account  of  his  suretyship, 
for  Daniel  Ragan.  The  bill  made  Gambill 
and  Fawcett,  and  Gray,  (their  trustee,) 
Gray,  (in  his  own  right,)  and  Herron;  the 
trustee  for  Gray,)  Harry,  (Gray's  debtor 
for  the  400  dollars,)  and  G.  W.  Harrison, 
R.  Harrison,  Sites,  Shipman,  Abr.  Smith, 
Waterman,  Fletcher,  Reader,  Pence,  (co- 
sureties for  Ragan,  in  his  official  bond,) 
Ragan,  the  deputy  Sheriff,  and  Richard 
Ragan,  his  father,  defendants;  and  prayed, 
that  the  amounts  for  which  Gambill  and 
Fawcett  were  bound  as  sureties  for  Daniel 
Ragan,  and  which  they  had  paid,  might 
be  ascertained;  that  the  amount  of  the 
debts  due  Gray,  and  the  consideration 
thereof,  might  be  ascertained;  that  the 
land  might  be  fairly  sold  for  the  benefit  of 
Ragan's  official  sureties;  and  general  re- 
lief. 

Richard  Ragan's  answer  states,  that  the 
ftS  acres  of  land  bought  by  Gambill,  was 
purchased  for  him  and  at  his  request,  and 
therefore  conveyed  to  him  by  Gambill: 
that  Fawcett  also  conveyed  him  137  acres 
of  the  land  he  bought;  but,  in.  truth,  a 
much  larger  portion  of  the  land  bought  by 
Fawcett,  was  the  property  of  this  defend- 
ant; for,  though  he  had  given  his  son 
Daniel  possession  of  it,  and  intended  to 
devise  it  to  him,  he  had  never  conveyed  the 


title  to  him:  that  he,  therefore,  agreed  to 
relinquish  his  title  to  all  the  rest,  and  to 
procure  the  relinquishment  of  dower  of  his 
own  and  Daniel  Ragan's  wives,  in  consid- 
eration that  Fawcett  would  release  and 
convey  to  him  this  137  acres.  It  was  the 
part  of  the  land  on  which  his  son  Daniel 
lived;  and,  he  owned,  that  he  meant  it  as 
a  provision  to  keep  that  son  from  suflFer- 
ing. 

519  *Gambiirs   answer   stated,  that  he 
was  present  when  Gray  lent  Ragan 

$1,200,  secured  by  the  deed  of  trust  of 
September  24,  1819,  and  saw  the  money 
advanced;  and,  as  to  the  sale  made  under 
his  and  Fawcett's  deed  of  trust,  denied 
that  there  were  any  unfair  contrivances  to 
prevent  competition,  to  produce  a  sacrifice 
of  the  property,  and  to  secure  undue  ad- 
vantages, as  imputed  in  the  bill.  That 
Fawcett  had  offered  to  give  the  ofiicial 
sureties  the  benefit  of  the  deed  of  trust 
executed  for  his  and  Gambill's  benefit,  so 
far  as  he  was  concerned,  if  they  would 
concur  to  relieve  him  from  his  private 
suretyships;  and,  they  refused  to  accede 
to  the  proposal.  That  it  was  true,  Gambill 
did  give  notice  to  the  persons  to  whom  be 
was  bound  as  Ragan's  surety,  to  bring 
their  suits,  and  he  had  promptly  discharged 
their  claims:  prompt  proceedings  were 
necessary  to  his  security.  That  he  bought 
63  acres  of  the  land,  for  the  amount  to 
which  he  had  been  subjected  as  private 
surety  of  Ragan;  and,  it  was  a  high  price: 
this  part  of  the  land  was  sold  exempt  from 
prior  incumbrances;  and  specie,  in  payment 
of  the  purchase  money,  was  not  required 
at  the  sale  of  this  63  acres.  That  the  terms 
of  sale  were  stated  in  writing,  and  pub- 
licly read  at  the  sale.  That  Gambill 
bought  the  63  acres  of  land  for  Richard 
Ragan,  (that  parcel  was  designated  by  Dan- 
iel Ragan,  according  to  the  privilege 
reserved  to  him  in  the  deed  of  trust;)  he 
conveyed  that  parcel  to  R.  Ragan;  Fawcett 
also  conveyed  him  136  acres  of  the  land 
he  bought,  (that  much  being  really  R.  Ra- 
gan's property,  though  he  had  given  his 
son  Daniel  possession  of  it,  and  devised 
it  to  him  by  his  will,)  in  consideration  that 
R.  Ragan  would  release  all  claim  to  the 
residue  of  the  land,  and  procure  his  own 
and  his  son's  wives  to  relinquish  their 
dower;  and  then,  R.  Ragan  gave  Gambill 
a  deed  of  trust  of  the  whole  200  acres,  to 
secure  the  payment  of  the  sum  he  had 
given  for  the  63  acres. 

Fawcett's  answer,  gave  the  same  account 

of    the    conveyance    of    the    137    acres  by 

him        to        Richard        Ragan,      as 

520  *that    contained    in    R.    Ragan's  and 
Gambill's    answers:     denied    all    the 

charges  of  unfairness,  collusion,  contriv- 
ances to  prevent  competition,  imputed  by 
the  bill  to  the  sale  under  his  and  Gambill's 
deed  of  trust;  and  gave  a  minute  detail  of 
the  whole  transaction;  that  he  had  offered 
to  give  the  official  sureties  all  the  benefit 
he  was  entitled  to  under  that  deed  of  trust, 
if  they  would  relieve  him  from  his  private 
suretyships  for  Ragan,  or  join  him  therein; 
and,  they  rejected  the  proposal.  That  he 
and  Gambill  were  bound  for  different  debts. 
That  he  did  require  the  persons  to  whom 
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he  was  bound,  to  bring  suits,  but  did  not 
desire  them  to  omit  his  co-sureties  or  Ra- 
gan  himself.  That  he  also  confessed  judg- 
ments, and  discharged  them  by  giving  the 
creditors  his  own  obligations;  many  of  the 
debts,  however,  for  which  he  was  bound, 
were  yet  unsatisfied;  some  were  still  in 
suit;  some  had  never  been  put  in  suit. 
That  the  judgments,  thus  discharged, 
amounted  to  6,399  dollars  88  cts.;  the  land 
he  bought  at  the  sale,  was  sold  to  raise 
that  sum:  he  was  bound  for  much  more: 
and  he  owned,  that  he  wished  to  have  the 
land  sold  in  such  a  way,  and  to  buy  it  at 
such  a  price  as  would  enable  him,  by  re- 
sales, to  obtain  full  indemnity.  That  he 
did  require  that  specie  should  be  paid  for 
the  purchase  money,  as  he  had  a  right  to 
do;  not,  however,  to  exclude  fair  competi- 
tion; but,  to  prevent  the  interference  of 
meddlers.  That  the  land  sold  at  its  just 
value,  considering  the  incumbrances  on 
the  title;  which  he  detailed  at  large.  That 
it  was  not  sold  to  pay  any  part  of  the  debt 
due  to  the  Valley  Bank,  for  which  he  and 
Gray  were  jointly  bound,  as  endorsers; 
and,  that  debt  was  still  due.  That  there 
was  no  arrangement  made  with  Daniel  Ra- 
gan  for  his  benefit.  That  there  was  no 
usury  in  any  of  the  debts  for  which  he  w^as 
bound  as  surety;  and,  the  allegation  in  the 
bill  concerning  the  debt  due  to  Gaines  was 
founded  in  mistake. 

Fletcher's  answer  stated,  that  he  was  one 
of  the  private,  as  well  as  one  of  the 
official  sureties  of  D.  Ragan; 
521  ♦and  that  Ragan  had  executed  a  deed 
of  trust  of  the  same  land,  to  indem- 
nify him  from  loss,  by  reason  of  his  private 
suretyships,  prior  to  the  execution  of  the 
deed  under  which  the  official  sureties 
claimed;  and  expressly  acquitted  Gambill 
and  Fawcett  of  all  blame,  in  every  part  of 
their  proceedings. 

Pence's  answer,  acquitted  Gambill  and 
Fawcett  of  all  blame;  and  added,  that  he 
was  not  Ragan's  surety  to  the  same  extent 
with  the  plaintiffs,  not  being  surety  in  his 
bond  for  collection  of  taxes;  and  that,  for 
most  of  the  private  debts  of  Ragan,  for 
which  Fawcett  was  bound  as  surety,  this 
defendant  was  also  bound. 

The  answers  of  Sites,  Reader  and  Ship- 
man,  Waterman,  R.  Harrison,  and  Smith, 
were  not  materially  variant:  some  ex- 
pressly, and  in  strong  terms,  acquitted 
Gambill  and  Fawcett  of  all  blame;  others 
disclaim  all  knowledge,  and  all  suspicion 
of  the  misconduct  imputed  to  them. 

Harry's  answer  stated,  that  it  was  true 
that  the  $800  due  to  Gray,  was  originally 
his  debt  to  Gray  for  rent,  for  which  D. 
Ragan  was  bound  as  his  surety;  but,  in 
the  course  of  dealings,  (particularly  de- 
tailed,) Ragan  became  Harry's  debtor  for 
S620;  and,  in  consideration  thereof,  and 
that  Ragan  had  never  made  any  advance- 
ment to  Harry's  wife,  who  was  his  daugh- 
ter. Ragan  assumed  to  pay  Gray  the  $800. 

Daniel  Ragan's  answer  stated,  that  the 
debts  secured  to  Gray  by  the  deed  of  trust 
of  September  24,  1819,  were  fairly  due,  and 
none  of  them  usurious;  and  confirmed  the 
account  given  in  Harry's  answer  of  the 
particular    debt    therein    mentioned:    that 


this  defendant  was,  at  first,  dissatisfied 
with  Gambill  and  Fawcett's  proceedings,, 
but  that  dissatisfaction  ceased,  on  an  as- 
surance being  given  him  by  Fawcett,  that 
whatever  part  of  the  land  he  should  pur- 
chase, should  be  again  sold,  on  a  credit, 
and  the  proceeds  applied,  as  far  as  they 
would  go,  to  the  payment  of  Ragan's  debts: 
that  there  was  no  unfairness  in  the 

522  sale  made  ♦under  Gambill  and  Faw- 
cett's deed  of  trust;  no  arrangement 

was  made  with  them  for  his  (D.  Ragan's) 
benefit:  his  father  purchased  the  parcel  of 
63  acres,  and  the  137  acres  was  conveyed 
to  him  by  Fawcett;  and  permitted  him  to 
keep  possession  of  it,  and  he  hoped  would 
continue  that  kindness;  but  the  property 
belonged  to   his  father. 

Answer  of  Herron,  trustee  for  Gray, 
stated,  that  he  was  present  when  the  $1200, 
secured  by  the  deed  of  trust  of  September 
24,  1819,  was  advanced  by  Gray  to  Ragan: 
that  the  sum  was  actually  lent  by  Gray 
to  Ragan. 

Gray's  answer  denied  all  unfairness,  col- 
lusion, contrivances  to  prevent  competition, 
in  the  sale  made  by  him  as  trustee  for 
Gambill  and  Fawcett;  gave  a  history  of 
that  transaction,  corresponding  with  that 
given  by  Gambill  and  Fawcett  in  their 
answers;  and  exhibited  the  written  terms 
of  sale,  which  were  read  and  proclaimed  at 
the  time.  It  was  true,  the  crier  did  make 
some  such  blunder  in  stating  the  terms  of 
sale,  as  that  mentioned  in  the  bill;  but  it 
was  immediately  corrected,  and  no  body 
was  deceived  by  it.  In  the  sale  of  that  part 
which  was  sold  for  Fawcett's  benefit,  specie 
payment  was  required  at  Fawcett's  in- 
stance: the  trustee  obeyed  Fawcett's  in- 
struction in  that  particular,  with  reluctance; 
but  he  conceived  that  Fawcett  had  a  right 
to  dictate  that  condition.  It  was  not  true, 
that  Ragan's  debt  to  the  Valley  Bank,  for 
which  he  and  Fawcett  were  jointly  bound 
as  endorsers,  had  been  paid.  And,  with  re- 
gard to  the  deed  of  trust  of  September 
24,  1819,  the  debts  thereby  secured  to  Gray, 
were  justly  due  to  him  from  Ragan,  and 
in  no  wise  tainted  with  usury. 

General  replication  to  all  the  answers. 

In  this  stage  of  the  proceedings,  the 
plaintiffs  exhibited  a  petition;  in  which, 
after  briefly  recapitulating  the  purport  of 
their  bill,  they  set  forth,  that  Fawcett  had, 
pending  the  ?uit,  laid  off  the  land  bought 
by  him  into  lots,  and  sold  several  of  them 
to  the  defendant  Sites,  who  had  sold  par- 
cels to  G.  Wertenbaker,  J.  Irick,  P.  Irick, 
and  J.  Peters:  that  Fawcett  had  also 

523  sold  part  of  the  land  to  John  ♦Rader, 
another     defendant;     retaining     the 

residue  to  himself:  and  that  Fawcett,  Ra- 
der, Sites,  and  the  purchasers  under  Sites, 
were  all  committing  great  waste  on  the 
land.  Wherefore,  they  prayed  an  injunc- 
tic)n  to  stay  waste,  and  general  relief.  The 
injunction  was  awarded. 

Shortly  afterwards,'  the  plaintiffs,  with 
leave  of  Court,  exhibited  a  supplemental 
bill,  setting  forth,  that  pending  the  suit. 
Gray  had  caused  his  trustee,  Herron,  to 
advertise  the  land  for  sale,  under  his  deed 
of  trust  of  September  24,  1819;  a  proceed- 
ing,   calculated    to    perplex   yet    more    the 
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already  confused  state  of  the  controversy, 
and  designed  to  favour  Gambill  and  Faw- 
cett,  and  to  render  illusory  any  relief  the 
Court  might  decree  the  plaintiffs.  That 
Fawcett  too,  had  caused  the  land  to  be 
advertised  for  sale  as  Ragan's  property, 
under  the  deed  of  January  24,  1820,  to  sat- 
isfy the  debt  due  the  Valley  Bank;  a  pro- 
ceeding, inconsistent  with  all  his  former 
pretensions,  since  he  had  heretofore  in- 
sisted on  the  former  sale,  and  claimed  the 
land  under  it,  as  his  own.  That  Fawcett 
had  sold  Gray  a  part  of  the  land  bought 
by  him  at  the  sale,  which  the  bill  sought 
to  set  aside;  and,  that  a  large  portion  of 
the  debt  to  the  Valley  Bank  had  been 
paid.  That  Gray  was  an  improper  person 
to  act  as  trustee,  being  counsel,  party  and 
partizan  in  the  controversy.  That  the  deed 
of  trust,  under  which  Gambill  and  Fawcett 
claim,  was  obtained  of  Ragan,  by  the  exer- 
tion of  an  undue  influence  over  his  mind, 
and  delusivtf  representations,  and  was  con- 
trary to  his  own  declared  sense  of  justice 
towards  his  official  sureties.  That  among 
the  debts  which  Fawcett  had  stated  as  a 
pretext  to  justify  the  former  sale,  was  a 
debt  due  one  Yancey,  assignee  of  Price, 
which  had  been  injoined  as  usurious,  at 
Fawcett's  instance;  and  another  debt,  due 
to  Nichols,  who  had  expressly  agreed  to 
give  indulgence,  if  the  interest  were  paid 
him,  which  had  been  paid  him  accordingly. 
And  the  plaintiffs  made  these  new  allega- 
tions against  Fawcett;  that  he  was  collector 
of  the  United  States,  recovered  di- 
vers judgments  in  Rockingham 
524  ♦Court,  against  distillers,  &c.,  and 
put  executions  in  Ragan's  hands, 
during  the  time  for  which  the  plaintiffs 
were  his  sureties;  Ragan  paid  Fawcett 
monies,  to  be  applied  to  the  credit  of  those 
executions;  but  Fawcett  applied  them  in 
discharge  of  private  claims  he  had  against 
Ragan;  and  then  moved  for,  and  recovered, 
the  amount  against  Ragan's  official  sureties, 
who  were  utterly  ignorant  that  such  pay- 
ments had  been  made.  And  that  Ragan 
had,  since  the  sale  of  his  land,  placed  in 
Fawcett's  hands,  bonds  and  other  evidences 
of  debt,  to  a  large  amount,  to  be  applied 
to  Fawcett's  indemnification.  This  bill 
prayed  a  particular  answer  to  the  new  alle- 
gations; an  injunction  to  prevent  the  new 
sales  advertised  by  Gray  and  Fawcett;  and 
general  relief. 

The  injunction  was  awarded. 

Gambiirs  answer  denied  the  undue  influ- 
ence on  Ragan's  mind,  imputed  to  him  and 
Fawcett,  in  obtaining  the  deed  of  trust 
under  which  they  claimed;  and  stated,  that 
Price's  debt  was  not  one  of  those,  which 
composed  the  amount  due  to  Fawcett,  on 
account  of  which  the  sale  had  been  made, 
and  that  this  was  known  to  the  plaintiffs, 
M'Mahon  and  Crummey.  That,  as  to  the 
executions  on  behalf  of  the  United  States, 
Ragan  had  stated  that  he  had  made  de- 
posits of  money  with  Fawcett,  on  account 
of  those  executions;  but,  Fawcett  denied 
the  fact,  and  explained  the  business  to 
Gambill's  satisfaction. 

Fawcett's  answer  contained  the  same 
matters  stated  in  Gambill's;  and,  in  addition 
thereto,  denied  that  he  had  sold  any  part 


of  the  land  to  Gray,  and  insisted  on  having 
Gray  to  act  as  trustee.  He  stated,  that  a 
large  portion  of  the  debt  due  the  Valley 
Bank,  still  remained  to  be  paid,  and  the 
note  for  it  had  been  protested;  and  that, 
to  satisfy  this  debt,  he  had  caused  the 
property  to  be  advertised  under  the  deed 
of  January  24th,  1820,  not  because  he  dis- 
trusted his  title  under  the  former  sale,  but 
because  there  could  be  no  dispute  about 
his  right  to  have  the  subject  sold  to  satisfy 
this  debt.  He  denied  the  waste 
C25  charged  in  the  ^petition;  he  denied 
the  allegations  of  the  supplemental 
bill,  concerning  the  additional  funds 
charged  to  have  been  put  into  his  hands 
by  Ragan  for  his  farther  indemnity;  and 
concerning  the  executions  on  behalf  of  the 
United  States,  and  the  payments  charged 
to  have  been  made  him  by  Ragan  on  that 
account,  and  otherwise  applied.  On  this 
last  subject,  he  gave  long  details,  and  ex- 
hibited numerous  accounts  and  documents, 
which  can  only  be  rendered  intelligible  by 
an  account  taken  before  a  commissioner. 

Gray's  answer  insisted  on  his  right  to 
enforce  a  sale  of  the  trust  subject,  to  pay 
the  just  debts  due  him,  according  to  his 
deed  of  trust  September,  1819;  and  denied 
all  collusion  or  concert  with  the  other  de- 
fendants. He  had  bought  no  part  of  the 
land  from  the  defendant  Fawcett. 

The  answer  of  the  executors  of  G.  W. 
Harrison,  to  the  original  and  supplemental 
bills,  stated,  that  their  testator  was  one  of 
Ragan's  official  sureties;  that  he  had  a  lien 
on  the  land  sold  to  Fawcett,  for  part  of 
the  purchase  money  due  from  Ragan  there- 
for; that  he  had  made  known  this  claim 
to  Fawcett  at  the  time  of  the  sale,  and 
Fawcett  had  promised  to  settle  it;  but 
had  since  refused  to  do  so. 

Rader's  answer  to  the  supplemental  bill 
and  the  petition,  denied  the  waste  imputed 
to  him;  and  declared,  that  the  purchase 
he  had  made  of  Fawcett  was  made  with 
the  knowledge  and  approbation  of  most 
of  the  plaintiflFs. 

Sites's  answer  stated,  that  he  had  bought 
36  acres  of  the  land,  of  Fawcett;  and  had 
sold  about  15  acres,  and  been  compelled 
to  take  it  back  again,  in  consequence  of 
the  proceedings  to  stay  waste:  he  denied 
the  waste,  and  declared,  that,  instead  of 
committing  waste,  he  was  making  improve- 
ments. 

Daniel  Ragan's  answer  stated,  that  he 
had  paid  nothing  towards  the  debt  due  the 
Vallejr  Bank,  since  the  sale  under  Gambill 
and  Fawcett's  deed  of  trust:  he  had,  thence- 
forth, regarded  Fawcett  as  the  principal; 
the  balance  then  due  was  2,348  dollars.  He 
did  pay  Fawcett  several  large  sums  of 
money,  which,  according  to  his  inten- 
526  tion  and  understanding  *were  to  be 
applied  to  the  United  States'  execu- 
tions. He  had  not  put  in  Fawcett's  hands 
any  such  funds  as  were  mentioned  in  the 
supplemental  bill.  He  executed  the  deed 
of  trust  for  Gambill  and  Fawcett's  indem- 
nity, freely  and  cheerfully.  The  debts 
secured  by  Gray's  deed  of  trust  were  just 
and  fair;  and  that  security  was  not  ex- 
torted from  him. 
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CHANCELLOR    BROWN,    held: 

1.  That  G.  W.  Harrison's  executors  had 
an  undoubted  prior  lien  on  the  land,  for 
the  balance  of  purchase  money  due  for  the 
same. 

2.  That  the  debts  due  Gray  were  fair, 
and  entitled  to  priority;  and  Gray  had  a 
right  to  require  a  sale  of  the  trust  sub- 
ject. 

3.  That  the  parties  interested  had  a  right 
to  have  the  subject  sold  for  cash,  to  satisfy 
the  debt  due  to  the  Valley  Bank;  and  the 
Court  had  no  power  to  interfere. 

4.  That  the  charge  of  waste,  was  un- 
founded. 

5.  That  Gambill  and  Fawcett's  deed  of 
trust,  did  not  provide  any  security  for  their 
co-sureties  for  Ragan;  so  that,  whatever 
monies  were  paid  by  Gambill  and  Fawcett, 
in  cases  where  co-sureties  were  bound 
with  them,  over  and  above  their  just  pro- 
portions thereof,  unless  they  were  com- 
pelled to  take  such  payments,  or  unless 
their  co-sureties  were  unable  to  contribute 
their  proportions,  were  not  properly 
chargeable  on  the  trust  fund. 

6.  That  the  deed  of  trust  under  which 
Gambill  and  Fawcett  claimed,  did  protect 
them  as  well  against  suretyships  for  Ra- 
gan, not  particularly  specified,  as  those 
which  were  specified  therein. 

7.  That  the  sale  made  under  Gambill 
and  Fawcett's  deed  of  trust,  was  not  au- 
thorised by  that  deed;  because  they  had 
never,  in  any  sense,  been  compelled  to  pay 
any  money  as  sureties  for  Ragan;  the  suits 
having  been  instituted  against  them  by 
their  own  procurement,  and  the  judgments 

which  they  had  satisfied,  confessed. 
527         *8.  That  Richard  Ragan  had  a  just 

title  to  that  part  of  the  land,  held  by 
his  son  Daniel,  which  he  claimed;  and  the 
compromise  made  with  him  by  Fawcett, 
according  to  which,  137  acres  of  the  land 
had  been  released  and  conveyed  to  him, 
was  highly  beneficial  to  all  parties. 

And  because  that  compromise  depended 
on  the  confirmation  of  the  sale  under  Gam- 
bill's  and  Fawcett's  deed  of  trust;  and 
because  a  majority  of  the  official  sureties, 
did  not  concur  in  the  wish  to  set  that  sale 
aside,  but  were  satisfied  with  the  terms 
proposed  by  the  defendant  Fawcett,  which 
terms  had  been  suggested  by  the  Court, 
and  were  approved  as  reasonable  and  bene- 
ficial to  all  parties;  therefore,  the  Court 
decreed: 

That  the  injunction  to  stay  waste,  should 
be  dissolved:  That  the  sale  made  under 
Gambill  and  Fawcett'e  deed  of  trust  should 
be  confirmed:  That  the  compromise  with 
Richard  Ragan,  and  the  conveyance  to 
him,  should  be  confirmed:  That  the 
sales  of  parts  of  the  land,  since  made 
by  Fawcett,  should  be  confirmed:  That 
Fawcett  should  be  regarded  as  trustee  for 
the  benefit  of  the  incumbrancers,  and 
should  account  for  the  proceeds  of  sales 
already  made  by  him,  and  of  those  there- 
after to  be  made:  That  he  should  be  per- 
mitted to  go  on  and  sell  the  residue  of  the 
subject,  on  the  best  terms  he  could;  always 
submitting  his  sales  to  the  Court  for  its 
approbation,  and  the  Court  reserving  the 
power  to  substitute  another  trustee:    That 


the  proceeds  of  sales,  after  reimbursing 
Fawcett  his  expenses,  and  compensation 
for  his  trouble,  should  be  applied;  1st.  To 
the  discharge  of  prior  incumbrances;  2d. 
To  the  indemnification  of  Fawcett  to  the 
extent  to  which  the  Court  held  him  en- 
titled to  indemnification;  and  last,  to  the 
satisfaction  of  other  incumbrances,  in  due 
order  and  proportion:  That  Fawcett 
should  render  accounts  of  the  subject,  from 
time  to  time:  That  accounts  be  taken, 
before  a  commissioner,  of  the  monies  al- 
ready paid  by  Gambill  and  Fawcett,  and 
those  for  which  they  were  yet  bound, 
as  Ragan's  sureties;  shewing  what  portion 
thereof  was  justly  due  by  Ragan,  for 
528  *what  debts  they  were  sole  sureties, 
and  for  what  they  were  jointly  bound 
with  other  sureties;  and  whether  those 
other  co-sureties  were  solvent — also,  ac- 
counts of  all  debts  charged  on  the  trust 
subject;  of  all  debts  paid  by  Ragan's  official 
sureties;  of  the  proceeds  of  all  sales  of 
the  trust  subject,  made  or  to  be  made,  by 
Fawcett;  and  of  all  monies  paid  by  Ragan, 
as  deputy  Sheriff,  to  Fawcett,  as  United 
States'  Collector,  and  the  appropriation  of 
the  same. 

From  which  decree,  the  plaintiffs  ap- 
pealed to  this  Court. 

Leigh,  for  the  appellants. 
Johnson,  for  the  appellees. 
June  11.     JUDGE  CARR,  delivered  his 
opinion,   in   which   the   other  Judges   con- 
curred.* 

This  is  an  appeal  from  an  interlocutory 
decree  of  the  Staunton  Chancellor.  The 
suit  w^as  brought  by  seven  out  of  seven- 
teen of  the  sureties  of  D.  Ragan,  as  deputy 
Sheriff  of  Rockingham,  against  Fawcett 
and  others,  the  sureties  of  the  same  Ragan, 
in  his  private  capacity.  It  is  a  scramble 
between  these  two  classes  of  sureties  for 
the  wreck  of  an  insolvent's  estate.  In  can- 
vassing the  correctness  of  the  Chancellor's 
decree,  it  may  be  best  to  treat  the  subject 
in  the  order  he  has  pursued. 

1st  Question.  Does  the  trust  deed  to 
Gambill  and  Fawcett,  afford  protection  to 
those  who  were  bound  as  sureties  with 
them?  The  Chancellor  thinks  not.  He 
places  it  principally  on  the  ground  of  con- 
tract and  intention.  The  deed  clearly  on 
the  face  of  it  provides  only  for  the  payment 
by  Gambill  or  Fawcett;  and  indemnity  to 
them  is  its  sole  object.  It  gives  no  lien  to 
the  other  sureties.  They  are  not  even  par- 
ties to  it.  And  here  the  case  differs  in  the 
Chancellor's  opinion,  from  West  v.  Belches, 
5  Munf.  187;  where  there  was  once  a 
lien  for  the  whole  debt  to  both 
529  *sureties,  though  that  lien  was  after- 
wards abandoned,  by  the  surety  to 
whom  this  Court  gave  protection  under  it. 
The  examination  which  I  have  given  to 
this  subject,  has  conducted  my  mind  to  a 
conclusion  different  from  the  Chancellor's. 
I  think  that,  both  upon  principle  and  au- 
thority, the  co-sureties  have  a  right  to 
throw  the  whole  burthen  of  the  debts  upon 
the  subject  mortgaged  to  one  of  their  body 
for  his  security.  I  do  not  consider  this 
so  much  a  question  of  intention  or  con- 
tract, as  of  the  effect  of  the  deed,  under 
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the  influence  4>i  those  settled  principles  of 
equity,  which  bear  upon  it.  All  the  oblij?a- 
tions  given,  by  Ragan  and  his  sureties,  are 
joint  and  several.  Each  is  under  a  several 
obligation  to  pay  the  whole.  The  creditor 
may  throw  the  whole  burthen  upon  any 
one  of  them.  The  principal  has  given  to 
two  of  the  co-sureties,  Fawcett  and  Gam- 
bill,  a  deed  of  trust  on  land,  for  their 
indemnity;  and  if  the  whole  money  be  made 
out  of  either  of  them,  the  land  must  be 
bound  for  the  whole,  to  indemnify  them. 
Here,  then,  is  the  property  of  the  common 
debtor,  bound  for  the  debt;  and  the  ques- 
tion is,  will  not  the  established  principles 
of  equity  throw  the  Whole  burthen  upon 
that  fund,  in  ease  of  all  the  sureties? 

There  are  several  rules  on  this  subject, 
which  seem  to  me  connected  with  each 
other,  and  resting  upon  the  same  general 
grounds.  If  B.  and  C.  are  bound  to  A.  for 
a  debt,  B.  as  principal  and  C.  as  surety, 
and  B.  gives  C.  a  mortgage  or  other  lien 
to  secure  him,  A.  can  resort  to  this.  1 
Equ.  Cas.  Abr.  93;  5  Bac.  Abr.  168;  11 
Ves.  12.  Why?  Not  on  the  ground  of 
contract,  for  there  is  none  giving  A.  a  lien; 
but  because  it  is  the  property  of  the  debtor, 
pledged  (though  not  to  his  credit)  for  the 
debt.  So  it  is  with  the  contribution.  Our 
act  of  Assembly,  which  gives  the  right  to 
one  surety  to  call  on  the  others,  only  re- 
duced to  statute  law,  what  had  long  been 
the  law  of  equity.  The  whole  doctrine  of 
principal  and  surety,  with  all  its  conse- 
quences of  contribution,  &c.,  rests  upon 
the  established  principles  of  a  Court 
of  Equity.  There  is  no  express 
530  *contract,  between  the  sureties,  for 
contribution.  It  results  from  the 
maxim,  that  equality  is  equity.  Again;  a 
surety  will  be  entitled  to  every  remedy 
which  the  creditor  has  against  the  principal 
debtor;  to  enforce  every  security,  and  all 
means  of  payment;  to  stand  in  the  place 
of  the  creditor,  even  as  to  securities  entered 
into,  without  the  knowledge  of  the  surety; 
having  a  right  to  have  these  securities 
transferred  to  him,  though  there  was  no 
such  stipulation, '  and  to  avail  himself  of 
all  those  securities  against  the  debtor. 
And  the  creditor  can  do  nothing  to  inval- 
idate or  discharge  the  security  he  has  taken 
from  the  principal  debtor,  to  the  prejudice 
of  the  rights  of  the  surety;  and  if  he  has 
done  such  act,  and  disabled  himself  from 
transferring  these  securities  to  the  suretv, 
he  will  (unless  in  so  doing  he  acted  with- 
out knowledge  of  the  other's  rights,  and 
with  good  faith,  and  just  intention)  he 
precluded  from  so  much  of  his  demand 
against  the  surety,  as  this  latter  might  have 
procured,  if  the  transfer  could  have  been 
made;  and  all  this,  not  upon  the  ground 
of  contract,  but  upon  a  principle  of  natural 
justice;  the  same  which  regulates  the  doc- 
trine of  contribution  among  sureties.  The 
creditor  may  resort  to  either  for  the  whole, 
or  to  each  for  his  proportion;  and  as  he 
has  that  right,  if  he,  from  partiality  to  one 
surety,  will  not  enforce  it,  the  Court  gives 
the  same  right  to  the  other  surety,  and 
enables  him  to  enforce  it.  For  these  prin- 
ciples, I  refer  generally  to  Poth.  on  Oblig. 
No.  427,  496,  519,  520;  2  Vern.  608;  2  Ves. 


622;   2   Madd.   Ch.   Rep.   437;   10  Ves.  412;      I 
11   do.   22;   14   do.   162;   1   Johns.   Ch.  Rep.      ' 
412;  2  do.  554;  4  do.  130;  2  Bos.  &  Pull.  270.      i 
Let    us    apply    these    doctrines.      If  the      ' 
creditor  has  a  right  to  avail  himself  of  any 
lien  given  by  the  debtor,  to  a-  surety,  be-      , 
cause    it    is    the    property    of    his    debtor      ' 
pledged  to  pay  that  debt;  does  not  a  surety 
stand  upon   quite  as  strong  ground,  when 
the  common  debtor  has  given  to  a  co-surety 
a   lien    to    secure   him?     If   the    surety  is 
entitled  to  stand  in  the  shoes  of  the  cred- 
itor, and   avail  himself  of  securities  given 
by   the   debtor   to   him,    has   he  not 

531  tiie    same    right,    the    *same    equity, 
where     these     securities     have    been 

given  by  the  debtor  to  a  co-surety?  If 
equality  be  the  rule,  and  the  creditor  shall 
not  be  permitted  to  throw  the  whole  bur- 
then on  one  surety;  is  it  more  consonant 
to  natural  justice,  that  the  debtor  should 
have  this  power — that  he,  for  whom  all 
the  sureties  have  become  bound,  on  the 
understanding  of  community  of  burthen 
and  risque,  and  on  the  faith  of  the  property 
he  then  held; — should  have  the  power  of 
selecting  a  favored  co-surety,  possibly 
(though  the  remark  cannot  apply  to  this 
case)  the  decoy-duck  for  the  rest;  and  by 
a  conveyance  of  the  common  fund,  for  his 
benefit,  leave  the  others  exposed  to  the 
payment  of  the  debt,  without  a  chance  of  ] 
indemnity?  And,  if  it  is  not  right,  that  the 
debtor  should  thus  violate  the  law  of  equal- 
ity, how  shall  we  prevent  it  in  a  case  like  i 
the  present,  where  the  property  conveyed  ' 
to  two  sureties,  is  sufficient  to  discharjre 
the  debts,  for  which  the  whole  are  bound?  , 
How,  but  by  throwing  the  whole  burthen  ! 
upon  that  fund  (the  property  of  the  com- 
mon debtor,)  which  has  been  conveyed  for 
the  benefit  of  these  favoured  sureties?  I 
see  no  other  way.  Suppose,  in  the  cases 
before  us,  the  creditor  had  levied  his  exe- 
cutions on  the  property  of  Fawcett  and 
Gambill,  and  made  the  whole  money  out 
of  them;  would  equity  have  permitted  them 
to  call  on  the  co-sureties  for  contribution? 
No!  because,  they  had  in  their  own  hands, 
property  of  the  debtor,  sufficient  to  indem- 
nify them.  This  is  most  evident,  both  from 
the  reason  of  the  case,  and  from  the  author- 
ity of  M'Cormick's  administrator  v.  Oban- 
non's  executor,  &c.  3  Munf.  484,  where  it 
is  decided,  that  equity  will  not  compel  a 
surety  to  contribute,  unless  it  appear  that 
due  diligence  had  been  used,  without  effect, 
to  obtain  re-imbursement  from  the  princi- 
pal debtor,  or  that  he  was  insolvent.  In 
one  case,  Fawcett  and  Gambill,  without 
waiting  to  be  compelled  by  an  execution, 
have  paid  the  whole.  Does  this  chanjrc 
the  equity  of  the  case?  Surely  not.  They 
have  in  their  hands  a  full  indemnity.  But, 
I  have  dwelt  longer,  perhaps,  on  the  sub- 
ject, than   I  ought,  without  noticingr 

532  *what   I   consider  a  direct  authority' 
of  this  Court,  on  the  very  point:  I 

mean  the  case  of  West  v.  Belches,  5  Munf. 
187.  I  cannot  perceive  the  distinction  taken 
between  that  case  and  this.  There,  Belches 
and  Willis  were  sureties  for  Grymes.  To 
secure  them,  he  gave  them  a  lien  on  t^'o 
negroes.  Belches  afterwards  consented 
to  cancel  this  lien,  and  that  Grymes  should 
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execute  another,  on  all  his  personal  estate, 
for  the  payment  of  certain  debts,  and 
among  them,  this  one;  for  which  Willis 
and  Belches  were  sureties.  Grymes's  per- 
sonal estate  proved  insufficient  to  pay  the 
debts,  and  an  execution  was  levied  on  the 
property  of  Belches.  He  filed  his  bill  to 
stay  proceedings,  and  for  general  relief. 
The  Court  say,  "admitting  that  Belches 
consented,  that  upon  the  execution  of  the 
deed  to  Hughes  and  Camp,  (the  second 
deed  of  trust,)  his  own  lien  on  the  negroes 
should  be  released,  he  did  not  release,  nor 
was  he  competent  to  release  it,  as  it  relates 
to  Willis,  who  was  no  party  to  the  trans- 
action. As  to  Willis,  therefore,  the  said 
deed  is  still  in  full  force.  The  Court  is  of 
opinion,  that  even  if  Willis  had  been  no 
party  to  the  judgment  sought  to  be  in- 
joined,  nor  to  the  execution,  it  would  be 
competent  to  Belches,  after  paying  off  the 
same,  to  resort  to  him  as  a  co-surety,  for 
contribution  of  a  moiety  thereof;  and,  that 
for  the  purpose  of  preventing  circuity,  and 
getting  payment  out  of  the  proper  fund, 
it  would  be  also  competent  to  him,  as 
standing  in  the  place  of  Willis,  to  go  for 
the  said  moiety  against  the  negroes  con- 
veyed by  the  said  deed.  The  Court  is  also 
farther  of  opinion,  that  under  that  hypoth- 
esis, it  would  be  competent  for  the  appel- 
lee, (Belches,)  to  stand  in  the  place  of 
Willis,  and  charge  the  said  negroes  for  the 
whole  Slim.  Nothing  is  more  consonant  to 
natural  justice,  than  that  the  proper  debts 
of  every  man  should  be  paid  out  of  his 
own  estate,  in  ease  of  innocent  sureties, 
and  that,  thai  property  of  his  in  particular, 
should  be  subjected,  which  has  been  bound 
thereto  by  a  specific  existing  lien.  These 
principles  trill  avail  the  appellee,  (Belches) 
supposing  him  to  have  released  for  him- 
self, his  own  proper  lien^  created  by  the 

first  deed." 
533         ♦The  principles  here  laid  down  by 

this  Court,  sefem  to  me  to  be  the  very 
principled  which  I  have  been  laboring  to 
shew,  from  other  sources,  are  the  estab- 
lished doctrines  of  equity.  And  this  Is 
still  more  clear,  from  the  reference,  in  the 
same  opinion,  to  the  case  of  Eppes  v.  Ran- 
dolph, 2  Call,  125,  where  a  surety,  discharg- 
ing the  debt  of  a  bond  creditor,  is  put  in 
his  place,  and  given  access  to  the  land;  the 
Court  declaring,  that  the  doctrine  of  sub- 
stitution, established  in  that  case,  fully  sup- 
ported the  decision  in  West  v.  Belches. 
The  Chancellor  seemed  to  think,  that  how- 
ever the  Court  might  give  the  co-sureties 
indemnity  out  of  the  trust  fund,  if  the  ques- 
tion were  between  them  and  the  debtor 
alone,  it  could  not  do  so,  when  the  debtor 
had  parted  with  his  interest  to  subsequent 
incumbrancers,  who  were  also  innocent 
sureties.  I  cannot  think  that  this  makes 
a  difference.  So  soon  as  Ragan  executed 
the  deed  for  the  benefit  of  Fawcett  and 
Gambill,  the  principles  of  equity  attached, 
and  the  rights  of  the  co-sureties  accrued. 
Nor  could  any  subsequent  act 'of  Ragan's 
detract  from  those  rights,  or  affect  the 
application  of  those  principles.  After  the 
execution  of  the  deed,  nothing  resided  in 
Ragan,  but  an  equity  of  redemption.  He 
could  convey  no  more  to  the  subsequent 


incumbrancers;  and  they  could  only  come 
in,  upon  the  ground  of  redeeming  all  prior 
incumbrances  to  the  full  extent  which  these 
had,  when  their  deed  was  executed.  But, 
besides  this  reasoning,  there  is,  in  the  same 
case  of  West  and  Belches,  authority  for 
this  position.  There,  as  well  as  here,  was 
a  second  incumbrance,  no  way  impeached; 
yet,  it  was  not  thought  to  limit  or  narrow 
at  all  the  rights  or  equity  of  the  co-surety. 
I  conclude,  therefore,  that  the  deed  of 
trust  from  Ragan  to  Fawcett  and  Gambill, 
rendered  the  land  liable  for  the  whole  of 
the  debts,  in  ease  of  their  co-sureties. 

There  are  several  other  important  points 
raised  in  this  cause;  such  as:  1st.  Was  the 
sale  under  Fawcett's  and  Gambill's  deed, 
authorised  by  it?  2d.  Was  it  fairly  con- 
ducted? 3d.  Ought  the  compromise 
534  with  Richard  Ragan  *to  be  set  aside? 
These,  I  say,  are  important  points; 
but,  really.,  I  cannot  see  how  the  plaintiffs 
are  more  interested  in  this  discussion  and 
decision,  than  any  other  person  in  the  com- 
munity. The  land  is  wholly  swallo;wed 
up  by  liens  prior  to  theirs.  Taking  Ragan's 
tract  as  containing  900  acres,  and  the  fair 
price  as  $19  50,  (which  is  considerably 
more  than  the  evidence  justified,)  the  value 
would  be  $17,550  00 

Or,  say  that  the  63  acres,  sold  to 
Gambill,  was  worth  $1,873  00 

And  the  837  acres  sold  to  Faw- 
cett at  $19  50  per  acre,  making  $17,331  00 


And,  in  the  aggregate,  equal  to      $19,204  Od 

This  is  the  utmost,  and  more  in 
truth,  than  can  be  claimed. 
Now,  take  the  debts  for  which 
this  land  is  bound,  and  which 
must  be  paid  before  the  Official 
sureties  can  claim  a  cent. 

Gambiirs   suretyships,     $1,873  00 

Fawcett's  ditto,  paid  and 
bound  for,  19,833  00 

Fletcher  bound  for  4,504  00 

$26,210  00 


Leaving   a   balance    beyond    the 
utmpst  value  of  the  land,  of        $7,006  00 


Suppose  we  throw  in  $5,000  of  this  for 
errors  in  the  debts  of  Ragan,  for  which 
the  sureties  are  bound.  This  is  a  liberal 
allowance;  still  there  will  be  upwards  of 
$2,000  attached  upon  this  land,  beyond  its 
value,  and  claiming  priority  to  the  official 
sureties.  What  possible  chance,  then,  can 
these  plaintiffs  have,  of  sharing  in 
535  this  fund?  Even  *supposing  the  land 
bound  only  for  the  proportions  of 
Fawcett  and  Gambill,  in  those  cases  where 
there  are  co-sureties,  still  the  amount  of 
the  prior  liens  is  beyond  its  value;  especial- 
ly when  we  add  the  interest  which  three 
years  of  litigation,  useless  and  wanton  liti- 
gation, have  added.  I  say  litigation  useless 
and  wanton,  in  every  point  of  view.  Use- 
less, because  the  plaintiffs  had  no  interest 
in  the  subject  matter.  Wanton,  because 
from  the  first,  Fawcett  and  Gambill  made 
offers,  which  ought  not  for  a  moment  to 
have  been  rejected,  unless  the  official  sure- 
ties had  abandoned  all  expectation  of  relief 
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from  the  land.  "Embark  with  us,"  (said 
Fawcett  and  Gambill  to  them,)  "in  the  pri- 
vate suretyships  by  which  we  are  bound, 
and  we  will  give  up  to  your  management 
this  whole  fund,  for  the  common  benefit 
of  all  the  sureties.  Nay,  more,  I  (said  Gam- 
bill)  will  add  $100  to  the  stock;  and  I  (said 
Fawcett,)  will  give  you  up  my  claims  on 
Ragan  for  all  I  have  paid,  or  may  be  com- 
pelled to  pay  as  his  public  surety,  if  you 
will  only  release  me  from  my  private  sure- 
tyships." Could  better  terms  have  been 
asked  ?  Were  they  not  more  favorable 
than  equity  offers  to  a  subsequent  incum- 
brancer, seeking  to  get  possession  of  the 
mortgaged  subject?  Must  he  not  redeem 
the  prior  incumbrancers?  Yet,  this  proposi- 
tion was  rejected.  Again;  after  the  sale 
of  the  5th  of  April,  1821,  and  the  dissatis- 
faction expressed  by  a  few  of  the  official 
sureties  at  that  sale,  Fawcett  offered,  either 
to  set  aside  all  that  had  been  done,  give  up 
the  fund  to  the  official  sureties,  and  take  a 
deed  of  trust  from  them  for  his  indemnity 
for  the  private  debts;  or,  to  let  everything 
stand,  and  he  would  convey  to  them  the 
land  he  had  bought,  and  take  a  deed  from 
them,  to  indemnify  him  for  the  private 
debts  unpaid.  Could  there  be  terms  of- 
fered, more  liberal  than  these?  Yet,  they 
were  rejected.  Again;  at  the  argument  in 
the  Court  below,  propositions  equally  fair 
were  renewed.  The  plaintiffs  rejected  them. 
Thus,  from  the  origin,  they  seem  to  have 
been  most  obstinately  determined  to  liti- 
gate the  matter  to  the  utmost  ex- 
536  tremity;  *and,  on  this  principle  alone, 
can  I  account  for  their  appeal  from  a 
decree,  in  which  all  the  errors  that  I  can 
discover  are  in  their  favor.  As  to  the 
other  questions,  I  deem  it  only  necessary 
to  add,  that  I  incline  to  think  the  trustee 
had  power  to  sell;  because,  Gambill  and 
Fawcett,  being  urged  to  speed  by  the 
strongest  necessity,  did  nothing  improper, 
either  in  directing  suits,  or  confessing 
judgments.  The  payments,  though  not  in 
money,  were  a  discharge  of  the  debts,  and 
so  good  against  Ragan;  and  having  been 
made  under  judgments,  may  be  considered 
compulsory. 

With  respect  to  the  sale  itself,  I  cannot 
say  that  I  approve  of  the  manner  in  which 
it  was  conducted.  The  requisition  of  specie 
within  two  hours,  was  certainly  calculated 
to  discourage  competition.  Yet,  when  the 
question  is,  shall  the  sale  be  set  aside?  we 
must  ask,  was  any  sacrifice  produced  by 
this  unusual  proceeding?  It  seems,  that 
it  prevented  no  person  present,  from  bid- 
ding. All  agree,  that  the  land  sold  to 
Gambill  went  at  its  value;  and,  though,  that 
to  Fawcett  was  nominally  sold  low,  yet 
it  was  charged  with  the  prior  liens  to 
Gray;  and,  these,  together  with  the  debts 
Fawcett  is  bound  for,  and  which  are  liens 
on  the  land,  will  amount  to  more  than  its 
value;  taking  the  highest  estimate,  and 
charging  Fawcett  with  all  that  part,  which, 
under  the  compromise  with  Richard  Ragan, 
he  conveyed  to  him.  As  to  that  compro- 
mise, I  think  with  the  Chancellor  that  it 
is  advantageous  to  all  parties,  and  ought 
not  to  be  disturbed.  This  (it  was  objected 
in  the  argument)  was  trying  a  writ  of  right 


in  a  Court  of  Equity.  I  do  not  think  so 
exactly.  I  agree  that  Courts  of  Equity 
have  no  direct  jurisdiction  over  legal  titles; 
and,  where  the  case  depends  on  a  simple 
legal  title,  and  is  brought  up  directly  by 
the  bill.  I  should  consider  such  a  bill  de- 
murrable. But,  equity  does  sometimes  de- 
cide on  the  legal  title,  when  it  arises  in- 
cidentally. 2  Johns.  Ch.  Rep.  519.  It  arose 
in  that  way  here,  and  was  brought  up  too, 
by  the  very  persons  who  now  object  to 
the  jurisdiction. 

537  *I  have  touched  these  questions 
so  briefly,  because  (as  I  said)  I  can- 
not conceive  the  plaintiffs  interested  in 
their  decision.  Why  should  they  seek  to 
disturb  the  sale  of  the  land,  when  under 
no  circumstances  can  they  profit  by  it? 
This  is  so  evident,  that  Fletcher,  a  prior 
incumbrancer,  states  in  his  answer,  that 
his  prospect  for  indemnity  was  ver>' 
small,  and  even  that  would  be  blasted,  if 
this  litigation  should  proceed.  Nay,  of  the 
official  sureties  themselves,  (17  in  number) 
ten  are  well  satisfied  with  the  sale;  and  it 
will  be  recollected,  that  by  the  terms  of 
the  deed,  a  majority  of  them  have  a  govern- 
ing power  in  proceedings  under  it.  These 
ten  are  made  defendants.  They  state  that 
they  wish  the  sale  to  stand,  and  the  only 
questions  they  make  are,  whether  the  co- 
sureties are  protected  by  the  deed  to  Faw- 
cett and  Gambill,  and  whether  the  pro- 
visions of  that  deed  extend  to  debts  not 
specially  named.  The  first  point  I  have 
discussed.  The  second  was  very  properly 
given  up  by  the  counsel  for  the  appellants 
in  the  argument.  In  the  supplemental  bill, 
it  is  charged  that  Fawcett,  as  collector  of 
the  United  States,  recovered  several  judg- 
ments, and  put  the  executions  into  Ragans 
hands,  during  the  time  that  the  plaintiffs 
were  sureties:  that  Ragan  paid  Fawcett 
monies  to  be  applied  to  these  executions, 
which  Fawcett  applied  to  private  claims 
he  had  against  Ragan,  and  then  recovered 
the  amount  of  the  executions  against  the 
official  sureties,  who  were  ignorant  that 
such  payments  had  been  made.  Fawcett, 
in  his  answer,  asserts,  that  the  subject  of 
these  allegations  was  well  known  to  the 
plaintiffs,  and  much  discussed,  prior  to  the 
judgments  at  law:  that  the  plaintiffs  might 
have  defended  themselves  there:  that  the 
accounts  between  himself  and  Ragan  had 
been  properly  settled  and  ought  not  to  be 
disturbed.  The  Chancellor  has  sent  this 
part  of  the  cause  to  a  commissioner.  But, 
it  seems  to  me,  that  this  new  allegation  is 
so  wholly  distinct  from,  and  unconnected 
with  the  topics  of  the  original  bill,  as  not 
properly  to  constitute  matter  for  a  sup- 
plemental bill;  and,  if  it  did,  I  rather 

538  *think  the  answer  might  have  settled 
it,  without  the  aid  of  a  commissioner. 

There  is  another  point,  on  which  I  am 
compelled  to  differ  with  the  Court  below; 
that  is,  the  order  that  each  party  pay  his 
own  costs.  The  plaintiffs,  without  any  just 
ground,  and  in  the  teeth  of  the  fairest 
propositions,  have  brought  this  suit;  which, 
though  it  can  do  them  no  good,  has  prob- 
ably injured,  most  essentially,  some  of  the 
defendants.  They  have  stuffed  the  record 
with   innumerable   depositions;   forced  the 
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other  party,  in  self-defence,  to  incur  great 
expense;  and,  in  my  opinion,  ought  to  pay 
all  costs. 

I  am  of  opinion,  that  the  decree  be  re- 
versed: that  the  plaintiffs  pay  the  costs  of 
the  Court  below,  as  well  as  here;  and  that 
the  bill  be  dismissed  without  prejudice  to 
any  suit,  which  the  plaintiffs  may  be  ad- 
vised to  bring,  on  the  subject  of  the 
supplemental  bill,  relative  to  the  collector- 
ship,  and  the  accounts  growing  out  of  those 
transactions. 

Decree  reversed,  and  bill  dismissed. 
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*Ben  and  Others  v.  Peete. 

June.  18S4. 


evidmce-Copy  of  Deed  — When  Adiiilaelble.«~Tlie 

copy  of  a  deed  may  be  read  in  evideiice.  upon  the 
oatb  of  a  party,  tbat  he  had  searched  the  Clerk's 
office  and  all  other  places  where  he  supposed  the 
orlfirlnal  deed  mlarht  probably  be  foand.  and  had 
Dot  been  able  to  find  the  oriarinal. 
^OM- Certified  Copy  of  Deed  —  Bvldeace  m^Xnat 
Wlio«.»— A  certified  copy  of  a  deed  recorded  upon 
ilie  acknowledgment  of  the  grantor,  not  required 
bylaw  to  be  recorded,  is  evidence  asrainst  the 
ffrantor.  and  all  claimlnff  under  him.  subsequently 
to  the  acknowledg-menL  But  It  is  not  evidence 
asrainst  any  person,  deriving  title  from  the 
cantor,  before  the  acknowled^meuL 

This  was  an  appeal  from  the  Superior 
Court  of  Law  for  Mecklenburg  county. 

Ben  and  twenty-three  others,  persons  of 
colour  held  in  slavery,  brought  a  suit 
against  Edwin  H.  Peete,  to  recover  their 
freedom.  The  usual  issue  was  joined,  and 
the  jury  found  a  verdict  for  the  defendant. 
At  the  trial,  two  bills  of  exceptions  were 
filed.  1.  The  plaintiffs  excepted,  because, 
after  they  had  introduced  a  deed  of  eman- 
cipation to  the  female  ancestor  of  the  plain- 
tiffs, from  Howell  Pennington,  her  former 
master,  dated  the  25th  of  June,  1795,  the 
defendant  offered  in  evidence  an  office  copy 
of  a  deed  from  the  said  Pennington  to 
Martha  Pennington,  conveying  the  same 
negro  girl,  (the  ancestor  of  the  plaintiffs) 
for  valuable  consideration,  dated  the  20th 
of  November,  1774.  To  this  deed  is  an- 
nexed a  certificate  from  the  Clerk  of  Meck- 
lenburg county,  that  on  the  18th  day  of 
May,  1812,  the  bill  of  sale  (as  it  is  termed) 
and  the  receipt  thereon  endorsed,  to 
Martha  Pennington,  was  acknowledged  by 
Howell  Pennington,  and  ordered  to  be 
recorded.  To  the  introduction  of  this  copy 
the  plaintiffs  objected,  on  two  grounds; 
1st.  That  it  was  not  competent  for  the 
defendant,  as  the  administrator  of  Howell 
Pennington,  to  shew,  that  at  the  time  the 
deed  of  emancipation  aforesaid  was  exe- 
cuted, the  title  to  the  said  slave' Betty  was 
not  in  the  said  Howell  Pennington; .  and, 
2dly.  Because  the  said  copy  could  not  be 
read,  unless  the  defendant  could  prove  that 
the  original  was  lost:  that  the  defend- 
540  ant  swore  in  *open  Court,  that  he 
had  examined  the  Clerk's  office  of 
Mecklenburg,  and  all  other  places  where 
he  supposed  it  probable  that  the  said  origi- 
nal deed  could  be  found,  but  he  had  not 
been  able   to   find   it:    that   the   defendant 


*See  monoirraphlc  noU  on  "Evidence"  appended 
to  Lee  V.  Tapscott.  2  Wash.  276;  monographic  not€ 
<m  "Deeds"  appended  to  Scott  v.  Com.,  12  Gratt  564. 

The  principal  case  is  cited  in  Thomas  v.  Bibble. 
2Va.Dec.8n. 


proved  by  the  Clerk  of  Mecklenburg  County 
Court,  that  he  had  examined  his  office  for 
the  said  original  deed,  and  had  not  been 
able  to  find  it.  But  the  Court  permitted 
the  said  copy  to  be  read  as  evidence  to  the 
jury,  and  the  plaintiffs  excepted. 

The  second  bill  of  exceptions  stated,  that 
the  defendant  offered  in  evidence  the  same 
bill  of  sale;  and  the  plaintiffs  moved  the 
Court  to  instruct  the  jury,  that  unless  the 
defendants,  under  the  act  of  1758,  proved 
the  recording  of  the  said  paper  within 
eight  months,  no  title  passed  thereby. 
[N.  B.  The  bill  of  sale  is  dated  the  20th 
of  Noveniber,  1774,  and  it  was  ordered  to 
be  recorded  on  the  18th  of  May  1812.1 
But  the  Court  refused  to  give  the  instruc- 
tion, and  the  plaintiffs  excepted,  and  ap- 
pealed to  this  Court. 

Gilmer,  for  the  appellants. 

Leigh,  for  the  appellee. 

June  12.  JUDGE  CARR,  delivered  his 
opinion. 

The  sole  question  put  in  issue  by  the 
pleadings,  is  the  freedom  of  the  plaintiffs. 
If  they  can  establish,  by  legal  evidence, 
their  title  to  freedom,  they  must  succeed. 
If  they  be  slaves  (no  matter  to  whom,) 
they  must  fail.  To  prove  their  right,  they 
rely  on  a  deed  of  emancipation,  executed 
by  Pennington,  their  former  master,  dated 
the  25th  ot  June,  1796.  To  defeat  this  evi- 
dence, the  defendant  produces  an  office 
copy  of  a  deed  executed  by  the  same  Pen- 
nington, and  dated  the  20th  of  November, 
1774,  purporting  to  sell  to  Martha  Penning- 
ton, on  certain  terms  and  conditions,  the 
slave  Betty,  &c.  from  whom  it  was  agreed 
that  the  plaintiffs  are  descendants.  To 
the  admissibility  of  this  copy,  the  plain- 
tiffs objected  on  two  grounds,  only 
541  *one  of  which  is  worthy  of  consider- 
ation; that  is,  because  the  copy  could 
not  be  read,  unless  the  loss  of  the  original 
was  established.  To  remove  this  objection, 
the  defendant  made  oath  that  he  had 
searched  the  Clerk's  office,  and  all  other 
places  where  he  supposed  the  original  deed 
might  probably  be  found,  and  had  not  been 
able  to  find  it.  The  Court  over-ruled  the 
objection,  and  permitted  the  copy  to  go 
to  the  jury.  Was  this  correct?  The  general 
rule  is,  that  the  best  evidence  must  be 
given,  of  which  the  nature  of  the  thing  is 
capable.  The  deed  here  is  the  best  evi- 
dence. But,  it  is  said  to  be  lost.  If  so,  the 
law  is  not  so  unreasonable  as  to  require 
its  production,  but  is  satisfied  with  the 
next  best  evidence,  a  copy.  To  lay  a 
ground,  however,  for  the  introduction  of 
this  secondary  evidence,  it  must  be  shewn 
with  reasonable  certainty,  that  the  original 
is  lost.  Were  the  Court  correct  in  receiv- 
ing the  defendant  in  this  case,  to  furnish 
by  his  own  oath,  evidence  of  the  loss  of 
the  original;  and  if  so,  was  the  evidence 
sufficient  to  let  in  the  copy? 

As  to  the  first,  I  was  strongly  inclined 
to  think,  when  I  commenced  the  examina- 
tion of  this  subject,  that  the  defendant 
ought  not  to  have  been  suffered  to  give 
evidence.  It  seemed  to  me  to  innovate 
seriously  upon  that  fundamental  rule,  that 
no  body  shall  testify  in  his  own  cause;  and 
the   innovation,   I   feared,  would  endanger 
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the  purity  of  evidence.  Further  examina- 
tion has  shewn  me,  that  the  practice  is 
against  my  first  impressions;  and  though 
I  do  not  cite  the  following  cases  as  bind- 
ing authority,  I  am  disposed  to  yield  to 
their  weight.  I  had  not  adverted  to  the 
well  settled  distinction  between  evidence 
offered  to  the  Court,  upon  a  collateral 
point,  not  for  the  consideration  of  the 
jury,  and  evidence  in  chief.  In  the  latter 
case,  no  interested  witness  can  be  heard. 
In  the  former,  the  parties  themselves  are 
often  examined  by  the  Court.  Forbes  v. 
Wate,  1  Black.  Rep.  532.  The  issue  was 
non  est  factum  in  a  suit  on  a  bond.  It 
became  necessary  to  prove,  that  the  sub- 
scribing  witnesses    were    dead;    and 

542  the  plaintiff  himself  *was  examined 
as   a  witness  to   that  point,  and   as 

preparatory  to  the  proof  of  the  hand-writ- 
ing. In  Jordan  v.  Cooper,  Sergeant  and 
Rawle's  Rep.  504,  the  question  was,  whether 
the  Court  below  had  done  right  in  admit- 
ting a  party  to  prove  by  his  own  oath, 
notice  to  the  other  party  to  produce  a 
certain  deed.  Chief  Justice  Tilghman,  con* 
sidered  it  the  settled  practice,  in  collateral 
matters  of  this  kind,  to  admit  the  evidence 
of  the  party.  He  cites  several  cases  froiti 
Yates,  to  the  same  point.  See  also  Dotig- 
las's  lessee  v.  Saunderson,  2  Dall.  116,  cit- 
ing 1  Black.  Rep.  533;  Godb.  193,  826.  In 
Btitler  V.  Warren,  11  Johns.  Rep.  57^  the 
Coul-t  considered  the  admission  of  an  inter- 
ested witness,  to  prove  service  of  a  notice 
on  the  defendant  to  produce  a  paper  on  the 
trial,  preparatory  to  giving  evidence  of  the 
contents  of  the  paper,  as  an  infraction  of 
the  rule  of  law,  which  precludes  the  admis- 
sion of  in  interested  witness  to  give  evi- 
dence on  the  trial.  But  in  Jackson,  &c.  v. 
Frierj  16  Johnson's  Re^j.  193,  the  subject 
is  again  considered.  Chief  Justice  Spencer, 
delivers  the  opinion  of  the  Court,  and  in 
a  clear  and  sensible  mantier,  stated  the 
reasoning  oil  the  subject,  cites  all  the 
authorities,  over-fules  the  decision  in 
Btttler  ▼.  Warren;  and  decides  that  a  party 
msj  be  examined  by  the  Court,  to  lay  a 
ground  for  the  introduction  to  the  jury  of 
secondary  evidetice.  The  evidence  of  the 
loss  of  a  deed  (he  says)  is  addressed  to 
the  Court  alone,  and  it  is  not  a  subject  on 
which  the  jury  are  to  pass.  See  also 
Givens,  &c.  v.  Manns,  6  Munf.  201,  where 
the  Court  say  that  a  party,  by  affidavit, 
may  prove  the  loss  of  a  bill  of  sale.  I 
conclude  that  the  Court,  in  admitting  the 
defendant  to  give  evidence  as  to  this  col- 
lateral matter,  did  not  err. 

Was  the  evidence  of  loss  sufficient  to  let 
in  the  copy?  The  defendant  swore,  that 
he  had  searched  the  office,  and  every  other 
place  where  the  deed  would  probably  be, 
and  had  not  been  able  to  find  it.  He  also 
proved  by  the  Clerk  of  the  Court,  where 
It  had  been  recorded,  that  he  had  examined 
his  office  and   could  not  find  it.     I 

543  think  this  was  *sufficient  to  let  in  the 
secondary    evidence  ;    for,    the    "law 

exacts  nothing  unreasonable  in  such  a  case. 
If  the  parol  proof  of  loss  establishes  the 
fact  with  reasonable  certainty,  it  is  suffi- 
cient." 8  East,  289;  10  Johns.  Rep.  374;  16 
Johns.  Rep.  193. 


We  must  next  enquire,  whether  the 
secondaty  evidence  offered  in  this  case,  was 
sufficient?  It  is  an  office-copy,  without 
other  proof  of  the  execution  of  the  original 
deed,  than  its  being  recorded  upon  the 
acknowledgment  of  the  grantor.  If  this 
were  a  deed,  required  by  law  to  be  re- 
corded, there  would  be  no  difficulty  in  the 
question;  copies  of  such  deeds  being  every 
day  admitted,  without  other  evidence,  than 
their  having  been  recorded.  But,  from  the 
best  examination  I  have  been  able  to  give 
the  subject,  I  cannot  find  any  act  of 
Assembly,  directing  that  a  bill  of  sale  of 
slaves,  whether  taking  effect  in  proesenti 
or  in  future,  shall* be  recorded.  The  act 
of  1758  does  not  touch  the  subject,  as  it 
relates  to  deeds  of  gift  of  slaves;  and  this 
is  a  deed  of  bargain  and  sale.  The  statute 
of  frauds  and  perjuries  does  not  apply, 
because  it  speaks  of  deeds  on  consideration 
not  deemed  valuable  in  law;  this  is  a  deed 
for  valuable  consideration.  The  act  for 
regulating  conveyances,  in  the  4th  section, 
speaks  of  settlements;  and  this  may  be 
called  a  settlement;  but,  certainly  it  is  not 
a  marriage  settlement,  of  which  alone  that 
section  speaks.  The  question  is,  there- 
fore, free  from  the  influence  of  our  record- 
ing laws.  In  Lee  v.  Tapscott,.  2  Wash. 
281,  and  Rowletts  v.  Daniel,  4  Munf.  473, 
it  is  said,  that  the  copy  of  an  ancient  deed, 
where  possession  has  followed  the  deed, 
and,  (iTi  the  latter  case,)  where  the 
deed  wats  recorded  6n  the  Acknowledge- 
ment of  thfe  grantor,  shall  be  received, 
without  any  proof,  that  the  original  is  lost 
oi-  destroyed.  I  do  not  consider  these  cases 
as  in  ^oint;  for,  though  otirs  is  an  ancient 
deed,  it  wants  that  corroboration  arising 
from  possession.  In  Stip  v.  Turner  1  Wash. 
322,  a  dfeed  had  been  admittedl  to  record, 
on  the  cettificate  of  two  persons,  styling 
themselves  Justices  of  the  Peace 
544  *for  South  Carolina;  but,  the  Gov- 
ernor's testimonial  was  wanting. 
On  a  trial  in  ejectment,  the  plaintiff  relied 
on  this  deed,  and  produced  ^  witness  to 
prove  the  execution  bi  it.  The  Court  be- 
low Rejected  the  witness  knd  the  deed. 
This  Court  said,  the  deed  was  neither  le- 
gally proved,  nor  legally  recorded;  and,  as 
a  recorded  deed,  would  have  been  properly 
rejected;  but,  that  Such  deeds  were  valid 
between  the  parties;  that  the  actual  execu- 
tion of  the  deed,  was  a  fact  which  the 
plaintiff  was  at  liberty  to  prove,  as  in 
other  cases,  by  evidence  satisfactory  to 
the  jury. 

Applying  this  law,  it  would  seem,  that 
if  the  party  be  at  liberty  to  prove  the 
actual  execution  of  the  deed,  as  he  docs 
other  facts,  the  acknowledgement  of  the 
grantor  in  ^  Court  of  record,  might  be 
considered  pretty  strong  evidence  of  such 
execution.  The  case  of  Maxwell  v.*  Light, 
1  Call,  117,  may  also  be  considered  as  hav- 
ing some  bearing  oil  the  present;  the  Court 
deciding  there,  that  if  the  deed  of  lease 
was  admitted  to  record  at  the  instance  of 
the  appellant,  a  copy  might,  under  the  cir- 
cumstances, be  received  as  evidence.  The 
English  books  give  us  much  more  light 
upon  this  subject.  Gilbert,  in  his  Law  of 
Evidence,  86,  says,  that  where  a  deed  needs 
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enrolment  (as  deeds  of  bargain  and  sale 
by  27th  H.  8,  ch.  16,)  there  the  enrolment 
is  the  sign  of  the  lawful  execution  of  such 
deed,  and  a  copy  shall  be  a  sufficient  attes- 
tation; but,  where  a  deed  needs  no  enrol- 
ment, the  inspeximus  of  such  enrolment 
is  not  evidence.  Duller,  in  his  Nisi  Prius, 
commenting  on  this  passage,  doubts 
whether  deeds  of  bargain  and  sale  enrolled, 
ought  to  be  given  in  evidence  without  be- 
ing proved;  though,  he  admits  that  such 
was  the  practice  at  Nisi  Prius.  He  adds 
"the  case  of  Smartle  v.  Williams,  is  much 
relied  on  in  support  of  this  practice;  but, 
that  case  is  wrong  reported;  for,  it  appears 
from  the  report  in  3  Lev.  347,  that  the 
acknowledgement  was  by  the  bargainor, 
and  so  is  stated  in  Salkeld's  manuscript. 
Besides,  it  appears  from  both   the  books, 

that  it  was  only  a  term  that  passed, 
545       and,    consequently,    it    *was    not    an 

enrolment  within  the  statute."  After 
some  further  remarks  to  shew  that  the 
bare  enrolment  ought  not,  in  all  cases,  to 
make  the  deed  evidence,  Justice  Buller 
adds,  "on  the  other  hand  it  seems  as  ab- 
surd to  say,  that  a  release  which  has  been 
enrolled,  upon  the  acknowledgement  of 
the  re-leasor,  shall  not  be  admitted  in  evi- 
dence against  him,  without  being  proved 
to  be  executed,  because  such  release  does 
not  need  enrolment;  and,  in  fact,  such 
deeds  have  often  been  admitted,  and  that 
was  the  case  of  Smartle  v.  Williams.  The 
deed  there,  did  not  need  enrolment,  yet 
being  enrolled,  on  the  acknowledgement 
of  the  bargainor,  it  was  read  against  him 
without  being  proved."  In  1  Salk.  280,  is 
the  case  of  Smartle  v.  Williams,  referred 
to  by  Buller.  "A  deed  of  bargain  and  sale, 
acknowledged  by  the  bargainor  and  en- 
rolled, (by  which  a  term  for  years  was 
assigned)  was  given  in  evidence,  without 
any  proof  of  the  bargainor's  sealing  and 
delivery  thereof;  and,  after  debate,  it  was 
allowed  by  C.  J.  Holt,  Eyre  and  tot.  cur.; 
for,  the  acknowledgement  of  a  party  in  a 
Court  of  record,  or  before  a  master  extra- 
ordinary in  the  country  (as  this  case  was) 
is  good  evidence  of  its  being  sealed  and 
delivered;  and,  such  an  acknowledgement 
estops  a  man  from  pleading  non  est  fac- 
tum." In  Lady  Halcroft  v.  Smith,  Freem. 
259,  a  distinction  was  made  between  deeds 
of  bargain  and  sale  (enrolled  under  stat. 
H.  8,)  and  other  deeds  enrolled;  and,  it 
was  held  that  a  copy  of  a  deed  enrolled 
for  safe  custody,  would  not  be  evidence, 
otherwise  than  against  the  party  who  sealed 
it,  and  all  claiming  under  him.  Phillips, 
410,  after  citing  the  cases,  concludes  thus: 
'*The  rule  concerning  copies  of  enrolments 
appears  then  to  be,  that  a  copy  of  the 
enrolment  of  a  bargain  and  sale  of  free- 
hold in  lands,  &c.  is  as  good  evidence  as 
the  original  itself;  but,  that  a  copy  of 
the  enrolment  is  not  evidence  of  a  bar- 
pain  and  sale  of  a  chattel  interest,  or  of 
the  contents  of  any  other  deed  enrolled 
for  safe  custody,  except  as  against  the 
party  acknowledging   the   deed;    and,   that 

against  such  party,  and  against  all 
546      claiming  under  him,  *a  copy  of  the 

enrolment  of  any  deed  is  admissible 


in  evidence."  From  these  authorities,  I 
think  it  may  be  safely  concluded,  as  a  gen- 
eral proposition,  that  the  office  copy  of  a 
deed  recorded  on  the  acknowledgment  of 
the  bargainor,  (though  there  be  no  law 
requiring  such  record)  is  admissible 
evidence  against  the  bargainor,  and  those 
claiming  under  him.  This,  I  say,  may  be 
admitted  as  a  general  proposition;  but, 
it  still  remains  to  enquire,  whether  the 
particular  circumstances  of  the  case  be- 
fore us,  do  not  take  it  out  of  the  rule. 

The  deed  of  bargain  and  sale  was  exe- 
cuted in  1774.  In  whose  possession  it  re- 
mained afterwards,  we  are  not  informed; 
nor  does  the  record  give  us  any  infor- 
mation, whether  the  defendant  who  pro- 
duced it  is  in  any  way  connected  with  it, 
or  claims  under  it  at  all;  or  whether  any 
other  persons  set  up  claims  under  it.  It 
is  produced  merely  to  shew,  that  at  the 
time  the  deed  of  emancipation  was  exe- 
cuted, the  grantor  had  no  title.  That 
deed,  (under  which  the  plaintiffs  claim 
their  freedom)  was  executed  in  June,  1796, 
and  duly  recorded  in  the  August  follow- 
ing. The  deed  of  1774,  is  recorded,  on  the 
acknowledgment  of  the  grantor,  in  1812, 
thirty-eight  years  after  its  execution,  and 
sixteen  years  after  the  execution  of  the 
deed  of  emancipation.  And  the  question 
is,  must  this  acknowledgment  be  taken  as 
proof  of  the  execution  of  the  deed,  against 
the  plaintiffs?  I  strongly  incline  to  think 
not.  It  is  clear,  that  after  the  execution 
of  the  deed  of  emancipation,  the  grantor 
could  not,  by  any  act  or  deed  of  his,  re- 
voke that  deed,  or  divest  the  title  to  free- 
dom, which  it  had  vested  in  the  plaintiffs; 
and  yet,  nothing  will  be  easier  than  to 
effect  this  indirectly,  if  his  subsequent 
acknowledgements  are  admissible  against 
the  plaintiffs.  Suppose  the  grantor,  after 
emancipating  his  slaves,  to  change  his 
mind,  and  repent  of  the  act.  He  has  only 
to  execute  to  a  purchaser  a  bill  of  sale  for 
them,  take  no  witnesses  to  the  transaction, 
give  the  bill  of  sale  a  date  prior  to  the 
deed  of  emancipation,  and  have  it  recorded 

on  his  acknowledgment.  In  the 
547       case  *before  us,  there  is  not  a  title 

of  evidence  of  the  existence  of  exe- 
cution of  the  deed,  but  the  acknowledg- 
ment of  the  grantor,  made  16  years  after 
the  execution  of  the  deed  of  emancipa- 
tion; and,  although  the  rule  of  law  be, 
that  that  acknowledgment  is  to  be  taken 
as  evidence  against  him,  and  those  claim- 
ing under  him,  I  believe  we  must  limit  the 
meaning  to  those  claiming  under  him,  by 
title  derived  subsequently  to  the  ac- 
knowledgment. This  may  be  illustrated 
by  analogy.  It  is  laid  down  in  the  books, 
that  the  recital  of  a  deed  in  another  deed 
is  evidence  against  the  party  who  executed 
the  reciting  deed,  or  against  any  person 
claiming  under  him,  1  Phill.  Evid.  411; 
yet,  when  this  rule  comes  to  be  applied, 
it  is  restricted  to  those  claiming  under  the 
grantor,  by  title  subsequent  to  the  deed. 
In  Penrose  v.  Griffith.  4  Binney,  230,  this 
point  came  directly  before  the  Supreme 
Court  of  Pennsylvania.  C.  J.  Tilghman 
said:    "The  rule  of  law  is,  that  a  deed  con- 
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taining  a  recital  of  another  deed,  is  evi- 
dence of  the  recited  deed,  against  the 
grantor,  and  all  persons  claiming  by  title 
derived  from  him  subsequently.  What  is 
the  reason  of  this  rule?  It  is  this:  the 
recital  amounts  to  a  confession  of  the  party; 
and  that  confession  is  evidence  against 
himself,  and  those  who  stand  in  his  place. 
But,  such  confession  can  be  no  evidence 
against  a  stranger;  it  can  be  no  evidence 
against  one,  who  claims  by  title  derived 
from  the  person  making  the  confession, 
before  the  confession  made;  because  he 
does  not  stand  in  the  place  of  the  person 
making  the  confession;  he  claims  para- 
mount the  confession.  One  who  has  con- 
veyed his  right,  can,  by  no  subsequent 
confession,  affect  the  right  which  he  has 
conveyed."  The  rule  thus  laid  down,  is 
admitted  by  the  rest  of  the  Court.  In  the 
same  book,  Garwood  v.  Dennis,  p.  327,  the 
rule  is  again  stated  with  the  same  re- 
striction. In  3  Bay's  Rep.  93,  it  is  de- 
cided, that  the  obligee  of  a  bond  is  an 
incompetent  witness  to  prove  payment,  so 
as  to  destroy  the  right  of  the  assignee  to 
recover.  In  Frcar  v.  Evertson,  20  Johns. 
Rep.  142,  the  question  was,  whether 
648  *the  admissions  of  a  party  after  he 
had  assigned  his  interest  to  another, 
could  be  given  in  evidence.  The  Court 
say,  "that,  having  assigned  his  interest  in 
the  chose  in  action,  he  could  not  impair 
that  interest  by  any  confessions  made  by 
him,  to  the  prejudice  of  his  assignee." 
The  same  principle  may  be  found  in  sev- 
eral of  our  own  Reports.  In  Vaughan's 
adm*r.  v.  Winkle's  ex'r.,  4  Munf.  136,  in 
trespass  for  goods  taken  away,  proof  by 
witnesses  that  the  person  of  whom  the 
plaintiff  bought  the  goods,  was  heard  to 
say,  before  the  institution  of  the  suit,  that 
when  he  sold  them  they  belonged  to  the 
defendant,  was  decided  to  be  inadmissible. 
In  Givens,  &c.  v.  Mann,  6  Munf.  191,  a 
suit  for  freedom,  the  plaintiffs  claimed  un- 
der a  deed  of  emancipation  from  Thomas 
Reynolds;  the  defendants  were  purchasers 
of  the  paupers,  as  slaves,  from  John  Rey- 
nolds, the  son  of  Thomas.  The  Court  de- 
cided, that  the  admissions  of  Thomas,  with 
respect  to  John's  title  and  possession,  so 
far  as  they  were  made  prior  to  the  deed  of 
emancipation,  might  be  received;  but  that 
no  subsequent  acknowledgments  were  ad- 
missible. These  authorities  well  warrant 
the  conclusion,  I  think,  that  in  the  case 
before  us,  the  acknowledgment  of  Pen- 
nington, of  the  execution  of  the  deed,  is 
no  evidence  of  that  fact,  as  against  the 
plaintiffs;  and,  consequently,  that  the  copy 
of  the  deed,  resting  solely  on  that  ac- 
knowledgment, ought  not  to  have  been 
admitted  by  the   Court  below. 

I  am  of  opinion,  therefore,  that  the  judg- 
ment be  reversed,  and  the  cause  sent  back, 
with  directions  to  the  Court,  not  to  re- 
ceive the  copy,  unless  the  execution  of 
the  deed  be  proved  by  sufficient  evidence, 
exclusive  of  the  acknowledgment  of  the 
grantor. 

The  other  Judges  concurred;  and  the 
judgment  was  reversed,  and  the  cause  re- 
manded.* 


Virginia  Rbports,  Annotatbd 
549 


*  Judge  Green,  absent. 
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*Urquhart  and  Others  v.  Clarke  and 
Others. 

June,  1824. 

BJectment— Dedaration—UficertAlnty  of  DescrlpitlM.t 

•—What  ancertainty  In  the  description  of  the  sub- 
ject. In  ejectment,  will  be  tolerated? 

Conveyance— Warranty— Bllcct.— Where  a  hasband 
conveys  the  property  of  his  wife,  with  warraniy 
acrainst  the  claims  of  himself  and  his  heirs,  bis 
children,  deriving  title  from  their  mother,  will 
not  be  affected  by  the  warranty. 

Collateral  Warranty.  —The  doctrine  of  collateral 
warranty  examined. 

This  was  an  appeal  from  the  Superior 
Court  of  Law  of  Orange  county. 

It  was  an  action  of  ejectment  brought  by 
the  appellants  against  the  appellees,  for  a 
tract  of  land  in  the  county  of  Madison,  in 
which  judgment  was  griven,  upon  a  special 
finding  of  the  jury,  in  favor  of  the  defend- 
ants. The  following  opinion  presents  a 
full  statement  of  the  facts. 

Johnson,  for  the  appellants. 

Wickham,  for  the  appellees. 

June  11.  JUDGE  COALTER.  delivered 
his  opinion. 

The  verdict  in  this  case,  which  finds  for 
the  plaintiff  the  lands  in  the  declaration 
mentioned,  subject  to  the  opinion  of  the 
Court  on  two  points  submitted  by  the  jury, 
states  that  Dr.  William  Lynn  was  seised  of 
the  lands  in  controversy  at  the  time  of  his 
death,  and  made  his  will,  which  they  find, 
and  set  out  at  large,  in  their  verdict.  In 
this  will  is  the  following  clause:  "I  give  to 
my  daughter  Ann  Dent,  during  her  natural 
life,  the  use  of  my  dwelling-house  and 
kitchen,  lot  and  garden,  with  their  ap- 
purtenances" (this,  I  understand,  was  his 
house  in  Fredericksburg,  and  is  no  part  of 
the  premises  in  controversy,)  "also  my 
home  plantation  in  Culpeper  county,  which 
I  bought  of  William  Eddings,  containing 
599  acres;  also  a  tract  of  land  thereto  ad- 
joining, which  I  bought  of  Mr.  Alexander 
Waugh,  containing  230  acres;  also  the  fol- 
lowing slaves,"  (naming  a  number  of 
slaves  and  other  personal  property) 
550  *"to  hold  the  said  houses,  lot,  gar- 
den, lands,  slaves  and  personal  estate, 
to  my  said  daughter  Ann  Dent,  during  her 
natural  life,  and  after  her  death  to  be 
equally  divided  among  the  children  of  my 
said  daughter  Ann  Dent,  and  their  heirs  or 
assigns;  but  if  she  should  die  without  issue, 
then  I  give  the  same  to  be  equally  di- 
vided among  the  children  of  my  reputed 
daughter  Mrs.  Hannah  M'CauIey,  of  her 
lawfully  begotten,  and  their  heirs  and  as- 
signs forever." 

The  jury,  as  I  have  before  stated,  find 
for  the  plaintiff,  if,  under  the  w-ill  of  Dr. 
William  Lynn,  found  by  them  as  afore- 
said, and  in  the  event  of  the  death  of  Ann 
Dent,  without  ever  having  had  any  child 
or  children,  which  happened  before  the  in- 
stitution of  this  suit,  the  heirs  of  Marv 
Duncanson  (who  are  the  lessors  of  the 
plaintiff)  who  was  born  before  the  making 
of  the  said  will,  and  who  died  in  the  life- 
time of  Hannah  M'Cauley  and  Ann  Dent, 
in  the  said  will  mentioned,  (and  who  was 
the  only  and  legitimate  child  of  Hannah 
M'Cauley,  who  died  without  ever  having 
had  any  other  child  or  children,  and  before 


tSee  moTiofirraDhic  note  on  "Ejectment"  appended 
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the  institution  of  this  suit)  are  entitled  to 
the  lands  in  question;  and  if  the  Court 
shall  also  be  of  opinon,  that  there  being 
devised  by  James  Duncanson  to  the  lessors 
of  the  plaintiff,  children  and  heirs  of  the 
said  James  Duncanson  and  Mary  his 
wife,  lands  of  more  value  than  the  lands  in 
question;  and  the  said  James  Duncanson 
having  warranted  the  lands  in  question,  by 
deed  in  the  following  words,  (which  is  set 
out  at  large)  does  not  destroy  the  right  of 
the  lessors  of  the  plaintiff,  to  recover. 

The  will  bears  date  in  February,  1758, 
and  is  recorded  in  March  of  the  same  year. 

The  deed  found  as  aforesaid,  bears  dattf 
on  the  13th  of  October,  1780,  and  purports 
to  be  a  deed  between  James  Duncanson 
and  Mary  his  wife,  of  the  one  part,  and 
Thomas  Porter  of  the  other;  and  that,  for 
the  consideration  of  £1,200  current  money 
of  Virginia,  to  them  paid,  &c.  they  had 
bargained,  sold,  &c.  to  the  said  Por- 

551  ter,  his  heirs  and  ^assigns,  that  tract 
or  parcel  of  land,  lying  in  Culpeper 

county,  whereon  James  Finney  formerly 
lived,  containing  600  acres  more  or  less, 
bounded,  &c.  with  the  appurtenances,  &c. 
"with  all  rents  and  reversions  of  rents,  and 
all  the  estate,  title,  interest,  profit, 
claim  and  demand  whatever  them  the  said 
James  Duncanson  or  Mary  his  wife,  in 
and  to  the  premises  aforesaid,  and  every 
part  and  parcel  thereof;  to  have  and  to 
hold  the  said  premises  and  appurtenances 
to  the  said  Thomas  Porter,  his  heirs  and 
assigns  forever,  to  his  and  their  own  proper 
Mse  and  behoof."  And  "the  said  James 
Duncanson  and  Mary  his  wife,  for  them- 
selves, their  heirs,  executors,  and  admin- 
istrators, doth  covenant  and  grant  to  and 
with  the  said  Thomas  Porter,  his  heirs  and 
assigns,  that  the  said  Thomas  Porter  shall 
and  may,  at  all  times  hereafter,  peaceably 
and  quietly  have  and  hold  and  enjoy,  the 
hereby  conveyed  land  and  premises  and 
every  part  thereof,  without  the  lawful  claim 
or  interruption  of  him  the  said  James  Dun- 
canson or  his  heirs,  or  any  other  person 
claiming  from,  by,  or  under  him,  or  any  of 
them;  and  that  the  said  James  Duncanson 
and  his  heirs,  the  said  land  and  premises 
and  every  part  thereof,  unto  the  said 
Thomas,  his  heirs  and  assigns,  shall  and 
will  warrant  and  forever  defend,  against 
him  the  said  James  Duncanson  and  his 
heirs,  and  against  all  and  every  person 
whatsoever,  claiming  by,  from,  or  under 
him  or  any  of  them." 

This  deed  purports  to  be  signed  and 
sealed  by  James  Duncanson  and  Mary 
Duncanson.  There  are  no  witnesses  to 
it;  but  on  the  16th  of  October,  1780,  (three 
days  after  its  date)  it  was  acknowledged  in 
Culpeper  County  Court  by  James  Duncan- 
son, and  ordered  to  be  recorded. 

The  questions  then  intended  to  be  sub- 
mitted by  the  jury  were,  first,  whether  the 
limitation  over  to  Mrs.  Duncanson,  in  the 
events  which  happened,  were  good?  Sec- 
ondly, whether  the  warranty  in  the  deed 
bars  the  lessors  of  the  plaintiff? 

552  *We    are,    however,    told,    that    as 
various  other  tracts  of  land  were  de- 
vised  by    the    will    aforesaid,   it    does    not 


sufficiently  appear  that  the  tract  of  land 
in  controversy  is  that  tract,  or  any  part  of 
it,  which  is  devised  by  the  clause  above 
cited. 

The  tract  of  land  claimed  in  the  declara- 
tion, is  five  messuages  and  five  hundred 
acres,  in  Madison  county. 

I  suppose  the  Court  can  judicially  know, 
that  in  December,  1792,  .Madison  county 
was  taken  from  Culpeper;  so  that  these 
lands,  formerly  in  Culpeper,  might  there- 
after lie  in  Madison.     13  Hen.  Stat.  558. 

It  appears  to  me,  that  the  events  which 
the  jury  find  as  having  taken  place,  could 
not  have  been  important,  in  relation  to  any 
other  lands  devised  by  the  will,  except 
those  mentioned  in  the  clause  above  cited, 
though  several  tracts,  lying  in  Culpeper, 
were  devised. 

As  this  is  not  a  special  verdict,  but  one 
merely  submitting  certain  points  for  the 
opinion  of  the  Court,  evidently  growing 
out  of  the  clause  first  above  cited;  and  as 
this  is  moreover  an  action  of  ejectment, 
which,  if  any  mistake  has  occurred,  will  not 
bind  the  rights  of  the  parties,  but  can  be 
put  right  on  the  trial  of  a  new  ejectment, 
I  think  it  would  be  improper  to  direct  a 
new  trial,  on  account  of  this  supposed  im- 
perfection in  the  present  verdict. 

Taking  the  land  in  controversy,  then,  to 
be  that  devised  by  the  clause  above  quoted, 
I  think,  in  the  events  that  have  happened, 
the  limitation  over  is  good,  as  a  remainder 
in  fee  to  Mrs.  Duncanson,  and  that  the 
lessors  of  the  plaintiff  are  entitled  to  the 
land,  unless  they  are  barred  by  the  war- 
ranty of  their  ancestor,  under  the  circum- 
stances found  by  the  jury.  This  seems  to 
me  to  be  the  only  and  great  question  in 
the  cause.  It  is  one,  concerning  which 
I  have  had  great  doubt  and  difficulty;  inso- 
much, that  I  am  happy  that  L*his  is  a  case 
of  ejectment,  in  which,  as  I  understand, 
one  trial,  even  in  a  case  where  this  Court 
shall  pronounce  its  opinion,  is  not  abso- 
lutely final  and  conclusive  of  the  rights  of 

the  parties. 
553  *We  come  now  to  the  deed;   and 

one  important  enquiry  will  be,  taking 
the  whole  deed  together,  what  was  the 
object  and  intention  of  the  parties,  by  the 
clause  of  warranty  contained  in  it.  In 
other  words,  against  whom  did  the  war- 
rantor intend  to  warrant? 

He  did  not  intend  a  general  warranty 
against  all  the  world.  On  the  other  hand, 
I  suppose  it  will  readily  be  conceded,  that 
he  intended  at  least  to  warrant,  that 
neither  he  himself,  nor  any  person  claim- 
ing under  him,  either  by  purchase  or  de- 
scent from  him,  should  claim;  nor  should 
any  claim  under  such  person,  so  claiming 
under  him.  This  would  be  the  literal,  but 
is  it  the  fair  and  full  construction  of  the 
deed,  taking  all  the  parts  of  it  together? 

To  carry  it  further,  we  must  decide  one 
of  three  things:  1st.  He  intended  to  warrant 
that  neither  he,  nor  his  wife,  nor  any  person 
under  them,  should  claim;  or,  2dly.  He  in- 
tended to  warrant  against  the  claim  of  any 
one,  who,  at  that  time,  shall  prove  to  be 
his  heir,  although  he  does  not  claim  the 
land  by  purchase  or  descent  from  him,  but 
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by  purchase  or  descent  from  some  one 
else,  and  that  no  one  shall  claim,  either  by 
purchase  or  descent,  under  such  person; 
3dly.  Or,  it  was  his  intention  to  ,  warrant 
that  neither,  nor  any  child  of  his  by  his 
wife,  nor  any  person  claiming  under  them 
or  such  child,  should  claim. 

Taking  it  for  granted,  that  his  intention 
was  to  sell,  not  merely  his  own  contingent 
interest  in  this  land,  but  that  of  his  wife 
also,  and  those  interests  only,  he  then  did 
not  intend  to  warrant;  1st.  That  Mrs. 
Dent  would  not  have  a  child,  whereby  the 
whole  estate  might  be  defeated;  nor,  2dly. 
That  Mrs.  M'Cauley  would  have  no  more 
children,  whereby  it  might  be  defeated  in 
part.  But,  3dly.  Did  he  mean  to  warrant, 
that  in  the  event  that  his  wife  should  not 
unite  with  him  and  execute  the  deed,  so  as 
to  pass  her  interest,  and  should  survive 
him,  she  should  not  claim? 

If  this  was  his  intention,  it  is  strange 
that  neither  the  clause  for  quiet  enjoyment, 
nor  the  clause  of  warranty,  say  any  thing 
as  to  her  claim.  It  either  was  be- 
654  lieved  that  *she  would  convey,  or  it 
was  known  or  believed  that  she 
would  not.  If  the  former,  then  it  was  only 
necessary  to  warrant  against  her,  in  order 
to  guard  against  the  accident  of  her  death, 
before  she  executed  the  deed.  But  the 
grantor  might  say,  "I  will  not  subject  my- 
self to  this  risque  and  its  consequences. 
The  intention  is,  that  both  shall  convey, 
but  I  will  not  warrant  against  her;  you 
must  see  that  both  convey,  or  vacate  the 
contract."  Or,  if  it  was  believed  that  she 
would  not  convey,  the  grantor  might  say, 
"I  will  not  warrant  against  her,  but  only 
against  myself  and  my  heirs."  That  some 
considerable  risque  was  contemplated  by 
the  parties,  may  perhaps  be  inferred  from 
the  small  consideration  stated  in  the  deed; 
the  sum,  at  the  then  state  of  depreciation, 
being  very  small. 

But,  be  this  as  it  may,  either  in  conse- 
quence of  some  omission  in  the  deed,  or 
for  some  reason  operating  on  the  parties, 
there  is  no  clause  of  warranty  against  her. 
And  it  seems  to  be  admitted,  4th.  That  in 
the  event  that  Mrs.  Duncanson  did  not 
unite  in  the  deed,  so  as  to  pass  her  interest, 
and  in  the  further  events  that  she  should 
survive  Duncanson,  and  have  children  by 
another  husband,  it  was  not  intended  to 
warrant  that  such  husband  should  not  claim 
courtesy,  or,  that  those  children  should  not 
claim  all  the  land,  if  his  children  by  her 
were  dead,  or  a  part,  if  they  were  not. 
Nor,  ■  5th.  Did  he  intend  to  warrant,  that 
in  the  event  of  her  not  uniting  in  the  con- 
veyance, and  in  the  further  event  that  she 
should  leave  no  child  by  any  husband,  that 
her  collateral  heirs  should  not  claim. 

If  he  intended  to  warrant  against  all 
those  mentioned  in  the  3rd,  4th  and  6th 
cases  above  put,  the  deed  ought  to  have 
contained,  or  must  now  be  construed  ae 
meaning  a  general  warranty  against  him- 
self and  his  wife,  and  all  the  world,  who 
might  claim  by,  through,  or  under  them, 
or  either  of  them. 

I  had  great  doubts,  at  first,  whether  the 
deed  ought  not  to  be  so  construed.  As  the 
object  seems  to  have  been  to  sell  the  inter- 


est  of   himself   and   his   wife  in  the 

555  land,  it  would  *seem  reasonable  thai 
the     purchaser     should     be    secured 

against  all  persons  claiming  under  them  or 
either  of  them.  But,  if  I  am  correct  in  the 
conclusion  I  have  come  to  above,  that  it 
was  not  intended  to  warrant  against  the 
claim  of  the  wife  herself,  in  case  she  should 
not  unite  in  the  deed,  but  survive  the  hus- 
band, the  same  course  of  argument  would 
seem  to  repel  the  construction,  that  it  was 
intended  to  warrant  against  all  persons 
claiming  under  her.  I  now  think,  that  I 
should  not  be  justified  in  putting  so  broad 
a  construction  on  the  deed,  as  I  at  first 
supposed. 

But,  it  may  be  said,  that  if  the  wife,  or 
any  person  claiming  under  her,  proved,  at 
the  time  of  such  claim,  to  be  the  next  of 
kin  and  heir  to  the  husband,  it  was  in- 
tended to  warrant  against  such  person.  As 
to  such  claim  by  the  wife;  let  us  suppose 
that  Mrs.  Duncanson  herself  had  survived 
her  husband,  and,  being  next  of  kin,  was 
his  heir  at  law;  would  she  be  barred  from 
claiming  her  own  fee  simple  land,  aliened 
by  him  during  the  coverture?  If  they  had 
been  lands,  to  which  even  her  title  was 
complete,  and  reduced  to  possession,  so  as 
to  entitle  her  husdand  to  courtesy  in  case 
of  survivorship,  I  apprehend  this  collateral 
warranty  would  not  bind  her.  If  it  would, 
it  would  bind  her  without  assets;  for,  the 
statute  of  Gloucester  does  not  extend  to 
her.  Co.  Litt.  379,  b,  381,  a;  2  In.  292. 
293,  294.  In  fact,  she  never  was  considered 
within  the  mischief  of  the  statute,  which 
extends  only  to  her  heirs,  not  to  herself. 
Her  fee  simple  interest,  it  would  appear  to 
me,  would  at  least  be  as  secure  to  her,  as 
her  dower  interest,  which  cannot  be  di- 
vested of  its  original  essence,  and  which 
is,  therefore,  not  barred  by  a  collateral 
warranty  of  the  ancestor  of  the  dowress. 
Co.  Litt.  389,  a;  10  Co.  986.  But,  for 
another  and  conclusive  reason,  it  appears 
to  me,  she  would  not  be  barred.  She 
never  could  sue  for  the  land  during  the 
life-time  of  the  husband,  and  therefore  no 
breach  of  the  warranty,  arising  from  the 
claim  of  the  wife,  could  take  place  in  his 
life-time;  so  that  he  would  never  be  bound 
in    his    life    by    a    warranty    against 

556  *her.     In   fact,  it  would  be  a  war- 
ranty  binding   only    on    her   as  his 

heir,  after  his  death,  and  not  on  him 
But,  it  is  a  maxim  in  law,  that  such  a  war- 
ranty as  never  binds  the  ancestor,  cannot 
bind  the  heir.    Co.  Litt.  386,  a. 

But,  if  it  cannot  be  so  construed  as  to 
the  wife,  it  may  be  said  that  if  any  of  the 
persons  mentioned  in  the  fourth  and  fifth 
cases  above  put,  proved  to  be  the  next  of 
kin  and  heirs  of  the  grantor  when  they 
claimed,  it  was  the  intention  to  warrant 
against  them,  in  the  event  that  they  should 
happen  to  be  heirs;  although,  they  did  not 
claim  the  land  under  him,  and  although  he 
did  not  intend  to  warrant  against  the  ver> 
same  claim,  provided  it  was  made  by  one 
not  his  heir. 

This  would  appear  to  me,  not  only  to  be 
a  refinemient  and  subtilty  of  construction 
which  the  deed  will  not  warrant;  but,  that 
the    following    consequences,    fatal   to  the 
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allcdged  bar  in  this  case,  would  be  the  re- 
sult. Thus,  the  husband  conveys  with 
special  warranty,  as  in  this  case,  and  the 
wife  dies,  and  her  heirs,  either  lineal  or 
collateral,  claim  the  land  during  the  life  of 
the  husband;  there  is  no  warranty  against 
them,  as  her  heirs,  or  persons  claiming 
under  her  generally;  and,  so  this  would  be 
no  breach  of  warranty  by  the  husband. 
They  are  not  his  heirs,  for  no  one  is  heir 
to  a  person  alive;  and,  as  he  is  now  sup- 
posed to  warrant  only  against  persons, 
who,  at  the  time  they  claim,  prove  to  be 
his  heirs,  the  warranty  cannot  bind  him 
during  his  life,  and,  consequently,  never 
can  bind  his  heirs,  according  to  the  maxim 
above  stated. 

A  warranty  of  this  special  kind  by  tenant 
by  the  courtesy,  I  apprehend  never  could 
bar  his  heirs.  To  bind  them,  it  must  also 
bind  him,  and,  consequently,  if  it  is  not 
a  general  warranty  against  all  the  world, 
so  as  to  be  binding  on  him  whenever  a 
claim  is  made,  or  at  least  such  warranty 
as  I,  at  one  time,  was  disposed  to  think 
this  was,  to  wit:  against  himself  and  his 
wife  and  all  persons  claiming  under  them 
or  either  of  them,  it  seems  to  me  that  it 
could  not  bind  or  bar  his  heirs.  So, 
557  that  if  the  construction  ♦could  be 
maintained,  that  this  was  a  warranty 
against  every  one,  as  well  children  by  her, 
as  every  one  else,  who  might  prove,  at  the 
time  of  claim,  to  be  his  heir,  it  appears 
to  me  that  the  construction  would  not  aid 
the  appellees. 

But  it  may  be  said,  (and  indeed,  as  T 
understand  it,  that  is  the  construction 
mainly  contended  for  in  the  argument,) 
that  he  intended  to  warrant  against  any 
claim  by  his  children  by  her,  or  any  person 
under  them;  so  as  to  make  it  like  a  war- 
rant)' against  J.  S.  his  heirs  and  assigns. 
Had  the  clause  of  warranty  been  expressly 
to  this  effect,  or  if  it  can  be  so  construed, 
then  he  might  have  been  bound  thereby  in 
his  life-time,  because  any  claim  by  such 
person,  in  his  life-time,  would  have  been  a 
breach  of  the  warranty  by  him,  and  he 
could  have  been  vouched,  Sec;  and  conse- 
quently, such  claimant  after  him,  having 
assets  by -descent  of  equal  value,  would 
be  barred,  unless  some  other  objection 
taken,  would  avail.  But  can  we  do 
so  great  a  violence  to  the  deed  as 
to  change  the  word  heirs  into  the 
words  children  by  her?  As  her  inter- 
est, as  well  as  his,  in  the  land,  seems 
to  have  been  the  subject  of  the  sale,  it 
seems  to  me  more  reasonable  to  extend 
the  warranty  to.  mean  all  persons  who 
might  prove  to  be  his  heirs,  than  to  limit 
it  to  his  children  by  her,  who  of  course 
would  be  his  heirs.  In  short,  it  was  prob- 
ably intended  by  the  parties,  that  she 
should  unite  in  the  conveyance,  and  in  that 
case  all  persons  claiming  under  her  would 
be  barred,  so  as  to  render  any  warranty  as 
to  them,  unnecessary;  but  as  that  did  not 
take  place,  I  do  not  see  that  for  that  rea- 
son, we  can  now  do  so  great  a  violence  to 
the  deed.  On  the  other  hand,  if  it  was  not 
expected  that  she  would  join  in  the  deed, 
though  it  purports  to  be  made  and  sealed 
by  her,  it  is  strange  that  a  warranty  against 


her  and  her  heirs,  if  such  was  intended, 
should  be  entirely  omitted;  or,  if  it  was 
intended  to  warrant  against  himself  and 
her  children  by  him  only,  that  the  deed 
should  not  have  so  expressed  it.  If  these 
were  the  views  of  the  parties,  then  it  was 
intended  to  bar  those  children,  not  by 
her  deed,  but  by  the  collateral  war- 

558  ranty  *of  their  father.     It  can  hardly 
be    presumed    that    this    doctrine    of 

collateral  warranty  was  either  contem- 
plated or  understood  by  the  parties;  and 
if  contemplated,  was  certainly  not  under- 
stood, or  different  words  would  have  been 
used.  Suppose  she  had  survived,  and  had 
sold  for  value,  or  made  a  deed  of  gift  of 
these  lands  to  her  children,  as  she  might 
have  done  to  a  stranger  who  might  have 
sold  or  given  it  to  them;  would  her  power, 
she  having  the  complete  title  in  her,  to 
aliene  to  them,  be  in  effect  defeated  by 
this  warranty,  so  that  they  could  not  claim 
under  such  deed?  If  her  name  had  not 
been  in  this  deed,  so  that  it  clearly  ap- 
peared that  she  was  not  expected  to  join 
in  it,  and  the  object  was,  to  warrant  only 
against  himself  and  his  children  by  her,  he 
would  have  covenanted  and  bound  himseli 
and  his  heirs,  that  neither  he  nor  his  chil- 
dren by  her,  nor  any  person  under  them 
or  any  of  them,  should  claim.  This  is  the 
construction  now  under  consideration;  and 
can  the  deed  be  so  construed?  I  should 
doubt  this  extremely,  even  if  the  deed  had 
not  purported  to  be  executed  by  her. 
Again:  Without  an  entire  change  of  words 
as  aforesaid,  a  covenant  by  A.  binding  him- 
self and  his  heirs,  to  warrant  against 
himself  and  his  heirs,  cannot  be  likened  to 
a  deed  to  warrant  against  J.  S.  and  his 
heirs;  because,  in  this  latter  case,  if  J.  S. 
or  his  heirs  claim,  as  they  may,  in  the  life- 
time of  A.  then  he  will  be  barred  by  the 
warranty;  but,  in  the  other,  none  can  claim 
who  can  be  called  his  heirs,  in  his  life- 
time; and  consequently  the  warranty  can 
only  be  broken  by  his  heirs,  whether  they 
claim  under  him  or  not,  after  his  death. 
So  that  he  could  never  be  bound  or  preju- 
diced by  such  warranty. 

Being  met  by  these  difficulties  on  alt 
sides,  what  can  we  say  more,  than  that  the 
parties  may  have  intended  something  else 
than  the  literal  interpretation  of  the  deed 
will  lead  us  to?  But,  what  that  interpre- 
tation is,  it  is  impossible  for  us,  from  the 
case  now  before  us,  to  discover:  and  that, 
therefore,  as  the  letter  of  the  deed 

559  contains   no   warranty   *against   her, 
or  her  heirs,  though  they  may  be  his 

heirs  also,  it  presents  no  bar  to  the  re- 
covery. 

This  view  of  the  case  relieves  one  from 
the  necessity  of  a  minute  enquiry  into 
other  important  points  in  this  case,  con- 
cerning some  of  which,  it  might  possibly 
be  necessary  to  have  a  new  trial,  in  order 
to  ascertain  certain  facts,  not  found  in  this 
verdict. 

As  I  imderstand  the  doctrine  of  collat- 
eral warranty,  at  present,  it  was  binding 
on  the  heir  on  whom  it  descended,  on  the 
legal  presumption  that  the  ancestor  would 
not  disinherit  his  heir,  without  making 
him  compensation;  and  this  the  rather,  be- 
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cause,  if  the  heir  had  doubts  about  this,  he 
could  enter  at  once,  and  avoid  the  war- 
ranty. But,  if  he  did  not  do  this,  in  the 
life-time  of  the  person  aliening,  he  was 
estopped  afterwards  from  doing  it.  But, 
then,  in  order  thus  to  bar  him,  the  estate 
must  be  displaced,  or  put  to  a  right,  before 
or  at  the  time  of  the  warranty  made.  For, 
he  who  is  in  possession,  need  not  put  in 
his  claim  to  avoid  the  collateral  warranty. 
Co.  Litt.  366,  a;  lb.  373,  b,  n.  2;  lb.  367.  b, 
n.  1;  10  Co.  97,  a;  Co.  Litt.  388,  a,  b.  The 
heir,  too,  must  be  of  age,  so  as  to  be  capa- 
ble of  thus  protecting  himself  •  by  entry. 
Co.  Litt.  380,  a,  b.  How  the  fact  was,  in 
relation  to  this  matter,  we  do  not  know. 

In  10  Co.  97,  a,  it  is  stated  to  be  a  maxim 
in  law,  that  no  warranty  shall  extend  to 
bar  any  estate  of  freehold  or  inheritance, 
which  is  in  esse,  in  possession,  remainder, 
or  reversion,  and  not  displaced  and  put  to 
a  right,  before  or  at  the  time  of  the  war- 
ranty made,  although  afterwards,  and  at 
the  time  of  the  descent  of  the  warranty, 
the  estate  of  freehold  or  inheritance  be 
displaced  and  divested;  but,  where  the  right 
is  not  in  esse  in  the  heir,  or  any  of  his  an- 
cestors, at  the  time  of  the  fall  of  the  war- 
ranty, that  it  shall  not  bind.  Co.  Litt.  38S, 
b.  Now,  what  was  the  situation  of  this  es- 
tate, at  the  time  the  warranty  was  made? 

Ann  Dent  was  tenant  for  life,  with  a 
contingent  remainder  in  fee,  to  any  child 
or  children  she  might  have;  and,  in  case 
she  should  die  without  ever  having 
560  had  such  child,  ♦then  in  remainder, 
dependent  on  this  contingency,  in 
fee,  to  Mrs.  Duncanson,  and  any  other 
children  of  Mrs.  M*Cauley;  similar  to  the 
case  of  Loddington  v.  Kyme,  1  Salk.  224, 
and  other  cases  decided  since  that.  It 
seems  from  that  case,  that  this  remainder 
would  not  even  vest  in  Mrs.  Duncanson, 
until  after  the  death  of  Mrs.  Dent,  who 
survived  her. 

During  the  life  of  Mrs.  Duncanson  then, 
her  husband,  the  warrantor  in  this  case, 
neither  had,  nor  could  he  have,  possession 
in  her  right.  He  could  only  have  taken 
such  possession,  in  the  event  that  his  wife 
had  survived  Mrs.  Dent;  so,  that  if  he  had 
never  made  the  deed  in  question,  he  could 
not,  after  the  death  of  Mrs.  Dent,  his  wife 
having  died  first,  been  entitled  as  tenant 
by  the  courtesy;  no,  not  even  if  he  had  pur- 
chased in  Mrs.  Dent's  life-estate,  and  been 
thus  in  the  possession  of  the  land;  but, 
even  this  is  not  pretended.  Suppose  he 
had  not  made  this  sale  and  conveyance, 
until  after  the  deaths  of  his  wife  and  of 
Mrs.  Dent,  and  he  had  then  entered,  claim- 
ing as  tenant  by  the  courtesy,  and  sold 
and  made  a  deed,  binding  himself  and  his 
heirs  to  a  general  warranty,  this  in  fact 
would  have  been  nothing  more  than  a  dis- 
seisin; the  conveyance  would  not  be  by 
one  entitled  to  courtesy;  and.  consequently, 
the  warranty  would  be  void  as  beginning 
by  disseisin;  and,  if  not,  the  heirs  of  the 
wife  would  not  have  been  protected  by 
the  statute  of  Gloucester;  but,  being  his 
heirs,  would  be  barred,  assets  or  not,  our 
statute,  similar  to  that  of  4  Anne,  ch.  10, 
not  being  then  in  force.  But,  the  estate 
would   then   have  been   displaced   and   put 
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to  a  right,  by  him,  and  his  children  would 
have  entered  and  avoided  the  warranty, 
that  is,  this  would  have  been  a  collateral 
warranty  at  common  law,  not  within,  or 
protected  by  the  statute  of  Gloucester. 
But,  if  this  warranty  binds,  the  consequence 
is,  that  a  conveyance  and  warranty,  made 
before  the  remainder  vested  in  his  wife, 
and  before  he  had  any  right  or  title  what- 
ever, would  avail  more  than  one  made  by 
him  as  tenant  by  the  courtesy,  after 

561  issue,  death  *of  the  wife  and  posses- 
sion.    In  this  last  case,  the  heirs  of 

his  wife  could  have  entered  and  avoided 
the  warranty;  and  if  not  of  age,  would 
have  been  protected  on  that  score,  and  at 
all  events,  would  have  been  protected  by 
the  statute  of  Gloucester  (which,  I  take  it 
for  granted,  was  in  force  here,  until  we 
passed  a  similar  one)  and  would  not  have 
been  barred  without  assets. 

The  deed  containing  this  clause  of  war- 
ranty too,  is  made,  not  only  by  one  having 
no  title,  either  in  possession,  reversion,  or 
remainder;  but,  at  most,  only  a  mere  possi- 
bility of  right,  and  that  partly  dependent 
on  his  own  will  or  pleasure,  to  get  posses- 
sion or  not  of  the  land,  even  if  he  should 
ever  have  the  right  to  do  so;  but  is  made 
to  one  who  had  nothing  in  the  land,— no 
previous  estate,  either  by  disseisin  or  other- 
wise. Co.  Litt.  385,  a.  It  is,  moreover, 
not  a  deed  of  feoffment  with  livery  of 
seisin,  which  might  have  displaced  or  dis- 
seised the  right  of  some  one;  in  which  case 
the  warranty  might  even  have  been  void 
as  beginning  by  disseisin;  it  was  a  deed  of 
bargain  and  sale  by  one  who,  we  must  pre- 
sume, was  out  of  possession,  as  the  title 
was  in  Mrs.  Dent;  and,  which  would  not, 
therefore,  even  displace  or  divest  her 
rights,  so  as  to  make  an  entry  by  her, 
necessary  to  avoid  the  warranty,  had  it 
descended  on  her;  much  less,  it  appears  to 
me,  could  it  divest  a  contingent  remainder 
in  his  wife,  which  had  not  yet  vested  in 
her.  He  could  not  even  have  destroyed 
that  remainder  by  a  feoffment,  or  by  6ne 
and  recovery,  in  England. 

If  this  warranty,  then,  had  been  a  general 
one,  against  himself  and  his  wife,  and  all 
persons  claiming  under  them,  I  do  not  see 
how  it  could  be  decided  to  be  a  good  col- 
lateral warranty  at  common  law,  so  as  to 
bar  his  heirs  claiming  under  their  mother, 
whether  they  have  assets  or  not. 

This,  as  before  said,  I  do  not  consider  a 

conveyance   by   a   tenant  by   the   courtesy. 

He  never  was  such.     During  the  life  of  his 

wife,  he  never  had  a  right  to  one  moment's 

possession  of  the  land,  nor  could  he 

562  have    had,    in    the    event    *that  hap- 
pened,    any     such     right     after    her 

death.  It  is,  therefore,  not  a  case  covered 
by  the  statute  of  Gloucester;  and  if  it  is  a 
collateral  warranty,  binding  on  his  heirs, 
they  must  be  bound,  as  it  appears  to  me, 
assets  or  no  assets,  as  at  common  law. 

This  renders  it  unnecessary  for  me  to 
decide,  whether,  if  this  was  a  conveyance 
and  warranty,  within  the  statute  of  Glou- 
cester, or  our  statute,  and  that  to  bar  them, 
they  must  have  assets,  those  assets  must 
be  by  descent,  or  whether  assets  by  devise 
is  enough.     My  present  impression  is,  that 


426 


2  RAND. 


Tayw)R  V,  MOORH. 


608-664. 


they  must  be  by  descent.  My  Lord  Coke 
says,  "they  must  be  by  descent,  not  by 
purchase  *or  gift."  Co.  Litt.  374,  b.  Sup- 
pose the  lands  warranted  to  be  worth 
$10,000,  and  lands  devised  of  the  same 
value;  but,  $9,800  worth  is  given  to  one, 
and  $100  each  to  two;  and  that  the  three 
are  entitled  equally  to  the  lands  warranted. 
Two  of  them,  who  are  entitled  to  two- 
thirds,  have  then  not  received  assets,  either 
by  descent  or  devise,  of  value  equal  to  that 
which  they  are  to  lose.  Again.  As  well 
the  statute  of  Gloucester,  as  our  statute, 
speaks  of  assets  by  descent. 

I  must  be  understood,  however,  as  only 
throwing  out  my  present  impression  on 
this  point;  inasmuch  as,  from  the  views 
before  taken  of  the  case,  it  is,  perhaps, 
not  important  to  decide  this  question. 

Judge  Cabell,  concurred  in  the  judgment 
to  be  rendered.  But,  he  observed,  that  on 
many  of  the  important  points  of  law  made 
in  this  case,  he  had  experienced  much  diffi- 
culty; and  that  his  mmd  was  not  yet  en- 
tirely free  from  doubt.  Should  they  occur 
in  any  future  case,  he  should  be  glad  to 
hear  them  argued  again. 

Judge  Brooke,  concurred  with  the  other 
Judges,  that  the  judgment  should  be  re- 
versed, and  entered  for  the  lessors  of  the 
plaintiff.* 


563  *TAylor  v.  Moore. 

June,  1824. 

Deed  of  Tmst—liBpeaGhnent— Pniad— WItaess— Tras- 

tee.— Where  a  deed  of  trust  is  impeached  as  fraudu- 
lent, the  trustee  may  be  a  wltuess.  if  he  has  no 
interest  in  the  support  of  the  deed,  and  no  partici- 
pation in  the  alledffed  fraud. 

Pest  Nuptial  5ettleneat— Relinquishment  of  Dower 
Rights. t— If  a  married  woman  relinquishes  dower 
inlands,  under  a  promise  that  other  property  shall 
be  settled  on  her  as  a  compensation,  such  settle- 
ment will  be  good,  although  made  after  the  re- 
iinquishment 

Sene— Snme.t— But  if  the  value  of  the  property 
settled  exceeds  the  value  of  the  dower  relin- 
quished, the  deed  should  be  set  aside  as  to  the  ex- 
cess, and  supported  as  to  the  residue. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court. 

James  Taylor  filed  his  bill,  stating,  that 
he  had  obtained  a  decree  against  the  repre- 
sentative of  Nathaniel  W.  Dandridge,  for 
a  debt   due  by  the  said  Dandridge  in   his 


Mttdgbs  Obbsn,  and  Carb,  did  not  sit  in  this  case: 
the  former  having-  been  Counsel  in  the  Court  below: 
and  tbe  latter  havinsr  been  appointed  since  the 
ariniment. 

n>ost  Nuptial  Settlement— Reilnquieliment  of  Dower 
Rhrlits.— That  a  post  nuptial  settlement  in  favor  of 
a  wife,  made  in  pursuance  of  a  fair  contract  for 
valuable  consideration,  will  be  held  ffood,  is  a  doc- 
trine supported  by  abundant  authority.  And, 
altbongb  it  may  have  been  made  under  such  cir- 
cnmstances  that  it  must  be  pronounced  fraudulent 
and  void  as  to  the  creditors  of  the  husband,  yet  If  the 
wife  has  relinquished  her  interest  in  property  on 
faitb  of  such  settlement,  it  will  be  held  £rood  to  the 
extent  of  a  just  compensation  for  the  interest  which 
she  ma>'  have  parted  with  f  and  this  thougrh  the 
settlement  may  have  been  made  subsequent  to  the, 
relinquishment.  William  &  Mary  Colleg-e  v  Powell 
ISGratt  385.  citinsr  principal  case  as  authority.  To 
the  same  effect,  the  principal  case  is  cited  in  Penn 
V.  Whitehead,  17  Gratt.  .512:  Penn  v.  Whiteheads.  I2 
Gratt  81:  Burwell  v.  Tjumsden.  34  Gratt.  446.  447; 
Glascock  V.  Brandon,  36  W.  Va.  91.  12  S.  E.  Rep.  n04. 
foot-note  to  William  &  Mary  College  v.  Powell,  12 
Gratt  185.  containinar  excerpt  from  Glascock  v. 
Brandon.  35  W.  Va.  91. 12  S.  E.  Rep.  1102;  Strayer  v. 
LoDfir.  86  Va.562, 10  S.  E.  Rep.  574.  And  furthermore, 
participation  of  the  wife  in  the  fraud  of  her  husband 
will  not  impair  her  rights;  for  it  would  be  sufficient 


life-time:  that  Ann  C.  Moore,  the  wife  of 
John  S.  Moore,  was  a  daughter,  and  one 
of  the  residuary  legatees  of  the  said  Dan- 
dridge, and  had  received  one-fourth  part 
of  the  residuary  slaves  and  personal  estate 
of  the  said  Dandridge:  that  the  Court  o^ 
Chancery  accordingly  decreed,  that  the 
said  John  S.  Moore,  holding  the  fourth 
part  of  the  estate  of  the  said  Dandridge, 
as  aforesaid,  should  pay  to  the  complain- 
ant the  sum  of  £296  6s.  9J/^,  with  interest 
on  £185  5s.  3d.  from  the  7th  day  of  Sep- 
tember, 1807,  till  paid,  and  one-fourth  part 
of  the  costs:  that  an  execution  was  issued 
against  the  goods  of  the  said  Moore  for 
that  amount,  and  was  levied  on  several: 
slaves,  which  were  the  slaves  that  Moore 
had  obtained  upon  the  division  of  the  said 
Dandridge's  estate,  or  their  descendants; 
that  they  were  regularly  advertised  for 
sale,  when  a  certain  George  W.  Payne  pre- 
sented a  deed  for  all  the  slaves  in  the  pos- 
session of  the  said  Moore,  or  which  he  had 
received  from  the  estate  of  Dandridge  as 
aforesaid,  and  their  descendants^  by  which 
deed  they  were  conveyed  to  the  said  Payne 
in  trust  for  the  said  Ann  C.  Moore  during 
her  life,  and  to  her  children  after  her  death; 
and  forbade  the  isale:  that  no  person  being 
present  to  indemnify  the  Sheriff,  the  prop- 
erty   was    restored:    that    John    S.    Moore 

died  soon  afterwards,  and  no  person 
564      *has  administered  on  his  estate,  the 

said  Payne  and  Ann  C.  Moore  hav- 
ing laid  claim  to  the  whole  of  it,  under 
the  deed  aforesaid:  that  the  said  deed  was 
made  without  consideration,  long  after  the 
marriage  of  John  S.  Moore  and  Ann  C. 
Moore,  and  for  the  purpose  of  covering 
the  property  from  the  creditors  of  the 
said  John  S.  Moore,  who  was  at  that  time 
greatly  indebted;  but  even  if  the  deed  was 
good  against  other  creditors,  yet  as  these 
were  the  slaves,  or  the  descendants  of 
those,  which  the  said  Ann  C.  Moore  de- 
rived from  her  father,  they  are  liable  to 
his  claim;  the  said  deed  being  made  in  the 
month  of  April,  1805,  pending  the  sitit 
brought  by  the  complainant  against  them, 
as  above  stated;  in  which  the  said  Ann  C. 
Moore  was  a  party,  and  therefore  would 
be  considered  bound  for  the  said  demand. 
The  bill  prayed  that  George  W.  Payne, 
Ann  C.  Moore,  and  John  S.  and  Ann  C. 
Moore,  children  of  the  deceased,  might  be 
made  defendants;  and  that  the  said  deed 
might  be  declared  fraudulent  and  void,  as 
to  the  complainant. 

The    answer    of    Ann    C.    Moore    states. 


answer  to  the  charsre  of  fraud,  on  the  part  of  the 
husband  and  wife  in  executing  the  deed  of  settle- 
ment, to  say  that,  if  there  were  fraud,  and  she  par- 
ticipated in  it,  still  it  will  not  be  imputed  to  her  by 
reason  of  her  coverture.  William  &  Mary  CoUeire 
V.  Powell.  12 Gratt.  387:  Penn  v.  Whitehead,  17Gratt. 
512;  Perry  v.  Ruby,  81  Va.  827;  Strayer  v.  Loner,  86 
Va.  1)69,  560.  10  S.  E.  Rep.  574:  BatCH  v.  Swlgrer,  40  W. 
Va-  428,  21  S.  E.  Rep.  877.  See  further,  monograph ic 
note  on  "Fraudulent  and  Voluntary  Conveyances'' 
appended  to  Cochran  v.  Paris.  11  Gratt.  848. 

Chancery  Practice— Answer— Affirmative  Matter- 
Evidence.— If  the  answer  to  a  bill  in  chancery  al- 
leges anythinsr  affirmatively,  it  is  not  evidence  for 
the  defendant,  but  it  Is  to  be  proved  by  him.  To 
this  effect,  the  principal  case  is  cited  in  James 
River  &  K.  Co.  v.  Littlejohn.  18  Gratt.  77;  Jones  v. 
Cunniufirham.  7  W.  Va.  718. 

See  further,  monofirraphic  note  on  "Answers,  In 
Equity  Pleading"  appended  to  Tate  v.  Vance,  27 
Gratt.  671. 
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that  the  deed  from  John.  S.  Moore  to 
George  W.  Payne,  referred  to  in  the  bill, 
was  made  under  the  following  circum- 
stances: About  the  time  that  the  deed 
was  executed,  the  said  Moore  had  deter- 
mined to  dispose  of  his  lands,  which  were 
very  valuable,  and  which  consisted  of  three 
tracts,  one  in  King  William,  and  two  in 
Hanover,  and  the  defendant  was  advised 
by  her  friends,  that  it  was  a  duty  she 
owed  to  herself  and  her  children,  to  insist 
that  her  husband,  (to  whom  she  brought 
about  ten  valuable  slaves  on  her  marriage) 
should  make  some  settlement  on  her, 
which  might  serve  for  her  maintenance 
and  that  of  her  numerous  family,  and 
eventually  as  a  provision  for  the  fatter: 
that  under  the  influence  of  this  advice,  it 
was  distinctly  agreed  between  her  said  hus- 
band and  herself,  that  he  should  make 
such  a  settlement  as  is  contained  in  the 
deed  to  Payne,  in  consideration  of  the  de- 
fendant's relinquishing  her  right  of  dower, 

as  aforesaid:  that  her  relinquishments 
565      of  dower  were   subsequent  ♦to,   and 

induced  by,  solemn  promises  on  the 
part  of  her  husband,  to  make  a  settlement 
for  the  benefit  of  herself  and  her  children, 
which  promises  were  carried  into  effect  by 
the  deed  before  referred  to;  and  that  there 
was  not  any  fraud  on  her  part,  or  afty  in- 
tention to  defraud,  the  complainant  or  any 
other  person:  that  as  to  the  allegation  that 
the  slaves  contained  in  the  deed  from  her 
husband,  to  George  W.  Payne,  were  the 
negroes  derived  from  her  father  Nathaniel 
W.  Dandridge's  estate,  or  the  descendants 
of  such  negroes,  the  defendant  positively 
denies  that  such  is  the  fact,  except  as  to 
the  slave  Alexander;  all  the  rest  of  the 
slaves  in  the  said  deed,  being  acquired  by 
her  deceased  husband  from  his  mother, 
Ann  C.  Moore,  except  the  said  slave  Alex- 
ander and  one  named  Robin:  that  as  to 
Alexander,  he  was  formerly  the  property 
of  the  defendant's  father,  but  was  sold  in 
the  life-time  of  her  husband,  to  pay  a  debt 
due  from  him,  and  the  defendant,  to  pre- 
vent an  execution  from  being  levied  on  the 
said  Moore,  with  which  he  was  threatened, 
agreed  to  give  up  her  right  in  the  said 
slave:  that  the  slave  Robin  was  purchased 
by  the  defendant's  husband,  of  Archibald 
Payne,  deceased,  and  was  not  acquired 
from  her  father's  estate:  that  all  the  slaves 
acquired  from  her  father's  estate  were  sold 
to  pay  his  debts:  and  the  defendant  be- 
lieves, that  in  many  instances,  they  went 
to  pay  debts  which  her  deceased  husband 
was  bound  for,  as  representing  in  part  the 
said  Nathaniel  W.  Dandridge,  &c. 

The  answer  of  George  W.  Payne  states, 
that  about  the  time  that  John  S.  Moore, 
deceased,  was  selling  off  his  lands  in  Han- 
over to  remove  to  Richmond,  to  embark 
in  the  brick-making  business,  (in  which  he 
had  no  experience,)  the  defendant  urged 
on  Mr.  and  Mrs.  Moore,  that  the  former 
was  in  duty  bound  to  his  family,  to  make 
a  settlement  on  his  wife  and  children,  in 
consideration  of  her  relinquishing  her  right 
of  dower  in  the  said  lands;  and  he  urged 
■upon  Mrs.  Moore  the  impropriety  of  giving 

up  her  right  of  dower,  until  such  set- 
666       tlement    was    made:    that    the    *said 

Moore   at   first   objected,   but   finally 


solemnly  agreed,  in  presence  of  the  de- 
fendant, and  of  Mrs.  Moore,  that  if  she 
would  relinquish  her  dower,  that 'he  would 
make  the  settlement:  that,  in  pursuance  of 
this  promise,  the  said  Moore,  on  the  10th 
of  April,  1805,  executed  to  the  defendant 
the  deed  in  the  bill  referred  to,  which  was 
regularly  recorded  in  Goochland  County 
Court:  that  he  is  well  convinced  that  Mrs. 
Moore  relinquished  her  right  of  dower,  in 
consequence  of  the  said  promises  and 
agreement,  and  that  she  would  not  have 
made  such  relinquishment,  without  the 
settlement;  as  she  has  repeatedly  declared 
to  the  defendant:  that,  after  the  said  deed 
was  ,  executed,  the  defendant  considered 
himself  as  having  complete  control  over 
the  slaves  thereby  conveyed:  that  he  hired 
out  some  of  the  slaves;  and  others  which 
he  deemed  necessary  for  the  support  of 
Mrs.  Moore,  and  her  children,  he  suflfered 
to  remain  with  the  family:  that  the  de- 
fendant does  not  recollect  or  believe,  that 
he  ever  forbade  the  sale  of  slaves  taken 
under  execution  in  a  suit  against  the  repre- 
sentatives of  Nathaniel  W.  Dandridge,  or 
any  other,  on  behalf  of  the  complainant 
against  the  said  Moore:  that  he  has  been 
informed,  and  verily  believes,  that  none  of 
the  slaves  mentioned  in  the  deed  from  the 
said  Moore  to  the  defendant,  as  trustee 
for  his  wife  and  children,  were  either 
negroes  devised  by  the  said  Moore  from 
the  estate  of  Nathaniel  W.  Dandridge,  or 
the  increase  of  such  slaves,  except  Alex- 
ander: that  Robin  was  recovered  in  an 
action  against  the  estate  of  Nathaniel  W. 
Dandridge,  bought  by  Archibald  Payne, 
and  by  him  sold  to  the  said  Moore:  that 
Alexander  was  sold  in  the  life-time  of  John 
S.  Moore,  to  pay  a  debt  of  the  said  Moore; 
and  Mrs.  Moore  having  consented  to  re- 
linquish her  right  in  the  said  slave,  the 
defendant  did  not  interfere  at  the  time, 
nor  has  since  brought  suit;  and  the  de- 
fendant conceiving  that  the  said  deed  was 
executed  in  good  faith,  and  for  valuable 
consideration,  thinks  it  would  be  very  un- 
just to  deprive  them  of  the  said  prop- 
erty. 
567  *Thc  suit  abated  by  the  plaintiffs 

death,   and   was   revived   against  his 
executor. 

The  other  defendants  answered,  relying 
on  the  answers  of  Ann  C.  Moore  and 
George  W.  Payne. 

The  deposition  of  Benjamin  Sheppard 
states,  that  in  the  year  1804,  Nathaniel, 
Benjamin  and  John  Sheppard,  purchascdof 
John  S.  Moore,  a  house  and  lot  in  the  City 
of  Richmond;  that  a  few  days  after  the 
purchase,  and  before  a  deed  had  been  exe- 
cuted by  Moore  and  wife,  Moore  applied 
to  the  said  Sheppards  for  some  money  on 
account  of  the  said  purchase,  when  the 
deponent  refused  to  let  him  have  any  money 
before  a  deed  with  a  complete  relinquish- 
ment of  dower  was  made,  and  that  he 
must  have  an  opportunity  also  of  getting 
some  information  respecting  the  title  to 
the  said  house  and  lot,  as  the  deponent  had 
been  informed  that  all  his,  the  said  Moore's 
property,  had  been  conveyed  to  G.  W. 
Payne  in  trust  for  the  benefit  of  Mrs. 
Moore  and  her  children.  The  said  Moore 
observed,  that  there  was  no  such  convey- 
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ance,  and  that  there  never  had  been.  A 
few  days  after,  when  the  deponent  went  to 
the  house  of  the  said  Moore,  with  two 
magistrates,  for  the  purpose  of  taking 
Mrs.  Moore's  relinquishment  of  dower, 
Mrs.  Moore  observed  to  the  deponent,  that 
her  feelings  had  been  very  much  hurt  at 
the  observations  made  by  the  deponent, 
concerning  the  title  of  Mr.  Moore's  prop- 
erty, and  observed,  that  Moore's  property 
was  as  free  from  incumbrance  as  any  man's 
on  earth,  and  that  Mr.  G.  W.  Payne  had 
not  at  that  time,  nor  ever  had,  any  in- 
cumbrance on  any  part  of  Moore's  proper- 
ty. The  deponent  levied  an  execution  on 
the  30th  day  of  January,  1807,  on  one  of 
Moore's  negroes;  and  on  the  day  of  sale, 
G.  W.  Payne  observed  to  the  deponent,  that 
this  negro,  together  with  many  others,  was 
conveyed  by  Moore  to  him,  in  trust,  for 
the  benefit  of  Mrs.  Moore  and  her  children; 
but,  that  it  was  not  his  intention,  nor  that 
of  Mrs.  Moore,  to  prevent  the  property 
from  being  sold  for  the  payment  of  any  of 
Moore's  just  debts,  and  executed  to 
568  the  deponent  a  *relinquishment  to 
the  said  negro,  by  giving  him  full 
power  to  sell  him,  to  satisfy  the  said  exe- 
cution. The  said  Payne  further  observed, 
that  the  said  Moore  had  been  in  the  habit 
of  making  a  great  many  injudicious  bar- 
gains, ahd  that  it  was  the  intention  of  the 
said  Moore,  his  wife,  and  of  him,  the  said 
Payne,  to  secure  the  property,  so  as  to 
prevent  it  from  being  sold  to  satisfy  any 
debts  of  that  description. 

The  deposition  of  George  Underwood 
states,  that  some  time  after  Moore  re- 
moved from  Richmond,  the  deponent 
heard  0.  W.  Payne  say,  that  he  had  got 
the  said  Moore  to  convey  the  whole  bf  his 
property  to  him  in  trust.  111  order  to  pre- 
vent it  from  being  tiiken  to  pay  his  debts; 
but  afterwards  observed,  that  \t  care  and 
economy  were  used,  the  estate,  by  its 
profits,  would  be  sufficient  to.  pay  its  debts. 

The  deposition  of  George  W.  Payne  was 
also  taken.  He  deposed,  that  some  years 
ago  a  deed  was  made  for  a  number  of 
negroes,  by  John  S.  Moore  to  his  wife,  in 
which  be  was  made  trustee;  and  he  be- 
lieves that  the  deed  was  made,  in  conse- 
quence of  his  having  advised  Mrs.  Moore 
never  tb  relinquish  her  dower  to  certain 
lands,  sold  by  Moore  to  Samuel  Mosby, 
unless  Moore  woiild  secure  her  as  much 
property,  at  least,  as  the  dower  was 
worth.  This  conversation  took  place  in 
presence  of  Moore,  and  gave  him  great 
offence;  btit,  shortly  after,  he  promised 
that  he  would  do  as  the  deponent  had 
advised  Mrs.  Moore;  on  which  promise, 
the  deponent  then  advised  Mrs.  Moore  to 
relinquish  her  dower;  which,  after  some 
time,  was  accordingly  done;  that  he  has 
no  recollection  of  the  conversation  stated 
in  G.  Underwood's  deposition,  and  is  cer- 
tain that  if  such  a  conversation  ever  took 
place,  it  has  not  been  fairly  represented: 
that  he  believes  the  property  of  Moore, 
independent  of  that  conveyed  by  the  deed, 
was  more  than  sufficient  to  pay  his  debts; 
that  he  understood  that  Moore  sold  the 
said  land  to  Mosby,  for  three  or  four 
thous^hd  pounds;  that  the  trust  estate  con- 


sisted of  personal  property,  and  chiefly  of 
negroes,    which    were,    in    general,    young 
and  expensive,  &c. 

569  *Samuel   Mosby  deposed,  that  the 
land    he    purchased    of    Moore    cost 

£3,400;  that  he  thinks  Moore  had  not 
property  enough  to  pay  his  debts,  at  the 
time  of  executing  the  trust  deed;  and  does 
not  know  whether  the  property  conveyed 
in  the  trust  deed,  was  worth  more  than  the 
dower  relinquished  in  the  land  conveyed 
to  him  and  others.* 

The  Chancellor  decreed,  that  as  John  S. 
Moore  had  received,  in  his  life-time,  that 
part  of  the  estate  of  Nathaniel  W.  Dand- 
ridge,  to  which  Mrs.  Moore  was  entitled 
as  residuary  legatee  of  her  father,  and  had 
executed  a  refunding  bond  to  the  executor 
of  that  estate,  that  his  estate,  and  not  the 
said  Ann  C.  Moore,  is  liable  for  that  pro- 
portion of  the  debt  due  to  the  plaintiff; 
that  the  oroperty  conveyed  by  the  deed  of 
trust  to  G.  W.  Payne,  is  not  subject  to  the 
payment  of  the  said  debt:  that  from  the 
evidence,  the  said  property  was  conveyed 
in  consideration  of  Mrs.  Moore's  relin- 
(luishment  of  dower,  and  the  trust  property 
is  not  proved  to  exceed  in  value,  the  value 
of  the  dower  relinquished;  ana,  that  the 
bill  should  be  dismissed,  without  prejudice 
to  any  other  suit  that  the  plaintiff  might 
be  advised  to  bring  against  the  personal 
representatives  of  Nathaniel  W.  Dandridge. 
for  the  recovery  of  the  demand  in  the  bill 
mentioned. 

The  plaintiff  appealed. 

Stanard,  for  the  appellant. 

Nicholas,  for  the  appellee. 

June  le.  The  Judges  delivered  their 
opinions.! 

JUDGE  GREEN. 

Although  the  first  question  in  order  in 
this  cause,  seehis  to  bfe,  whether  the  evi- 
dence   given    by    George    Woodson 

570  ♦Payne,  the  trustee  arid  one  of  the 
defendants,  tiras  competent  and  ad- 
missible or  not;  yet  as  the  fate  of  that 
question  ttifty,  in  some  measure,  depend 
upon  the  other  matter  of  the  record,  it  is 
proper  to  cncjuire,  first,  how  the  case  would 
stand,  exclusive  of  his  testimony. 

James  Taylor,  the  testator  of  the  ap- 
pellant, in  1798,  instituted  a  suit  in 
Chancery  against  John  S.  Moore  and  Ana 
Catharine  his  wife,  and  others,  of  whom 
George  Woodson  Fayne  was  oiie;  and  on 
the  27th  of  February,  1809,  recovered  sev- 
eral decrees  against  several  of  the  defend- 
ants, and  among  others,  J.  S.  Moore. 
Pending  this  suit,  on  the  10th  of  April, 
1805,  John  S.  Moore  conveyed  to  George 
W.  Payne,  17  slaves,  a  coachee  and  har- 
ness, 2  horses,  2  mules,  4  milch  cows,  2 
calves,  and  all  his  household  and  kitchen 
furniture.  The  deed  purports  to  be  made 
for  the  consideration  ot  £1,000  paid  by 
Payne  to  Moore,  in  trust  that,  "whereas 
Ann  Catharine  Moore,  the  wife  of  the  said 
J.  S.  Moore,  is  entitled  to  dower  in  sundry 
tracts  of  land,  which  the  said  J.  S.  Moore 
is  desirous  of  selling  and  disposing  of. 
This  writing,  therefore,  witnesseth,  that  in 


*For  a  more  particular  statement  of  the  evidence* 
see  JuDGS  Obbbn's  opinion. 
tJtmoKS  Casa  and  Bbooke,  did  not  sit  in  this  cause. 
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consideration  of  a  relinquishment  of  dower 
in  three  separate  pieces,  parcels  or  tracts 
of  land,  two  of  which  tracts  of  land  are 
lying  in  the  County  of  Hanover,  and  in  the 
aggregate,  contain  1,236  acres,  and  the 
other,  in  the  County  of  King  William,  con- 
taining 500  acres;"  the  said  Payne  was  to 
stand  seised  and  possessed  of  the  property 
to  the  use  of  the  said  Ann  C.  Moore  for 
life,  and  to  the  use  and  benefit  of  such 
child  or  children  (in  equal  shares)  as  the 
said  J.  S.  Moore  may  now  have  or  shall 
hereafter  have  begotten  on  the  body  of  the 
said  Ann  Catharine  Moore.  Upon  the  de- 
cree aforesaid  against  Moore,  an  execution 
of  fi.  fa.  issued  on  16th  day  of  November, 
1809,  upon  which  the  officer,  Benjamin 
Sheppard,  returned  that  he  had  executed 
it  on  4  of  the  negroes  mentioned  in  the 
said  deed,  and  the  sale  had  been  forbidden 
by  G.  VV.  Payne,  trustee  for  Mrs.  Moore, 

whereupon  he  had  surrendered  the 
571       property.     In  October,  1810,  *Taylor 

exhibited  his  bill  against  Payne  the 
trustee  (Moore  being  dead  insolvent,  and 
no  administration  on  his  estate)  and  the 
cestui  que  trusts,  stating  in  substance,  the 
facts  aforesaid,  and  charging  that  the  said 
deed  was  made  without  consideration,  long 
after  the  marriage  of  Moore  and  wife,  and 
for  the  purpose  of  covering  the  property 
from  the  creditors  of  Moore,  who  was 
then  greatly  indebted;  and  prays,  that  the 
deed  may  be  declared  fraudulent  and  void 
as  to  the  plaintiff,  and  for  general  relief; 
but  calls,  in  terms,  for  no  discovery  of 
the  consideration  of  the  deed. 

The  answer  of  Mrs.  Moore  states,  that 
about  the  time  the  deed  in  question  was 
executed,  her  husband  had  determined  to 
dispose  of  his  lands,  which  were  very  val- 
uable. They  consisted  of  three  tracts,  one 
in  King  William,  and  two  in  Hanover;  and 
that  she  was  advised  by  her  friends,  that  it 
was  a  duty  she  owed  to  herself,  and  her 
children,  (ten  in  number,  at  her  husband's 
death,  and  one  born  afterwards,)  to  insist 
that  her  husband  (to  whom  she  brought 
ten  valuable  slaves  in  marriage,)  should 
make  some  settlement  on  her,  which 
might  serve  for  her  subsistence,  and  that 
of  her  numerous  children,  and  eventually 
as  a  provision  for  the  latter:  that,  her  hus- 
band admitting  this  advice  to  be  correct, 
it  was  distinctly  agreed  between  her  hus- 
band and  herself,  that  he  should  make  such 
a  settlement  as  that  contained  in  the  deed, 
**in  consideration  of  her  relinquishing  her 
right  of  dower  as  aforesaid:"  that  she  does 
not  remember  whether  the  said  deeds  (of 
relinquishment,  I  suppose,)  preceded  or 
followed  the  deed  to  Payne;  yet,  she  posi- 
tively avers,  that  the  said  relinquishments, 
whatever  were  their  dates,  were  subsequent 
to,  and  induced  by,  solemn  promises  on 
the  part  of  her  husband,  to  make  a  settle- 
ment as  aforesaid;  and  positively  denies 
fraud.  She  does  not  believe  (never  having 
heard  so,)  that  the  plaintiff's  execution  had 
ever  been  levied  upon  any  of  the  trust 
property;  states,  that  she  had  consented  to 
the  sale  of  Alexander,  one  of  the  trust 
slaves,  for  the  payment  of  a  debt  of  J.  S. 
Moore,  to  prevent  an  execution  from  being 
levied  on  Moore;  she  giving  up  her  right 


in  the  slave  so  sold. 

572  *The    answer    of    G.    W.    Payne 
states,   that   when  J.   S.    Moore  was 

selling  off  his  lands  in  Hanover,  to  remove 
to  Richmond,  where  he  was  about  to  en- 
gage in  the  brick-making  business,  in  which 
he  had  no  experience,  he  urged  upon  Mr. 
and  Mrs.  Moore,  that  he  was  in  dut>' 
bound  to  his  family,  to  make  a  settlement 
on  his  wife  and  children,  in  consideration 
of  her  relinquishing  her  right  of  dower  in 
said  land,  and  urged  Mrs.  Moore  not  to 
relinquish  her  right  of  dower,  until  such 
relinquishment  (I  suppose,  settlement,) 
was  made:  that  Moore  at  first  objected; 
but,  finally,  solemnly  agreed,  in  his  pres- 
ence, with  Mrs.  Moore,  that  if  she  would 
relinquish  her  claim,  he  would  make  the 
settlement:  that,  in  pursuance  of  this  prom- 
ise, the  said  Moore  executed,  on  the  10th 
of  April,  1805,  the  deed  in  question  to  him: 
that  he  believes  that  the  deed  to  Mosby 
by  Moore  and  wife,  was  executed  before 
making  the  deed  in  question;  but,  he  is  well 
convinced,  that  Mrs.  Moore  relinquished 
her  right  of  dower,  as  aforesaid,  in  conse- 
quence of  the  said  promise  and  agreement: 
that,  after  the  deed  was  executed,  he  con- 
sidered himself  as  having  complete  control 
of  the  property  conveyed,  hired  out  some 
of  the  slaves,  and  others  he  left  with  the 
family,  for  the  support  of  Mrs.  Moore,  and 
her  children.  He  does  not  recollect  that 
any  of  the  negroes  were  taken  under  the 
plaintiffs  execution,  and  does  not  recollect 
or  believe,  that  he  ever  forbade  the  sale; 
and  insists  that  the  transaction  was  bona 
fide. 

The  other  answers  are  wholly  immate- 
rial. The  deed  from  Moore  and  wife  to 
Mosby  for  one  tract  of  the  Hanover  land, 
is  dated  October  16,  1799,  and  Mrs.  Moore 
was  privily  examined  in  the  District  Court, 
on  the  11th  day  of  April,  1800.  The  deed 
to  Mosby,  for  the  other  tract  of  land  in 
Hanover,  was  executed  by  Moore  and  wife 
on  the  15th  of  July,  1800,  and  Mrs.  Moore 
was  privily  examined  in  the  District  Court, 
in  September  following.  The  considera- 
tion of  the  first  deed  was  £  1,400;  of  the 
second,  £2,000.  No  conveyance  is  ex- 
hibited     for      the      King      William 

573  *land;  nor  does  it  appear  ever  to  have 
been   sold   by   Moore;   and,   for  any 

thing  that  appears,  she  now  enjoys  her 
dower  in  that  tract  of  land. 

Benjamin  Sheppard  testifies,  that  in  1804, 
N.  B.  and  J.  Sheppard  purchased  a  house 
and  lot  of  J.  S.  Moore:  that,  a  few  days 
after,  and  before  a  deed  was  made,  Moore 
applied  to  him  for  the  payment  of  some 
money  on  account  of  the  purchase:  that  hs 
refused  to  pay  him  any,  until  a  complete 
deed,  with  Mrs.  Moore's  relinquishment 
of  dower,  was  made,  and  until  he  could 
make  some  enquiry  as  to  the  title  of  the 
house  and  lot;  he  having  heard  that  all 
Moore's  property  was  conveyed  to  Payne, 
for  the  benefit  of  Mrs.  Moore  and  her  chil- 
dren. Moore  affirmed  that  there  was  no 
such  conveyance,  and  never  had  been.  A 
few  days  after,  he  waited  on  Mrs.  Moore, 
to  execute  the  deed  for  the  house  and  lot, 
when  she  said  she  had  been  very  much  hurt 
at  his  observations,  made  as  before  stated, 


430 


2  RAND. 


Tayix>r  v.  Moors. 


674-676 


to  Mr.  Moore:  that  Mr.  Moore's  property 
was  as  free  from  incumbrance  as  any  man's 
on  earth;  and  that  Mr.  Payne  had  not,  and 
never  had,  any  incumbrance  on  his  prop- 
erty. The  witness  further  states,  that  in 
January,  1807,  he  levied  an  execution 
against  J.  S.  Moore,  on  old  Tom,  one  of 
the  negroes  mentioned  in  the  deed  of  trust* 
that  Payne  consented  that  the  negro  should 
be  sold  to  satisfy  the  execution,  and  said 
that  this  negro,  with  many  others,  was 
conveyed  to  him  by  J.  S.  Moore,  in  trust 
for  Mrs.  Moore,  and  her  children;  but,  that 
it  was  not  his  intention,  nor  the  intention 
of  Mrs.  Moore,  to  prevent  the  property 
from  being  sold  for  the  payment  of  Mr. 
Moore's  just  debts;  and  observed,  that  the 
said  Moore  was  in  the  habit  of  making  a 
great  many  injudicious  bargains,  and  that 
it  was  the  intention  of  J.  S.  Moore  and  Mrs. 
Moore,  and  of  the  said  Payne,  so  to  secure 
the  property  as  to  prevent  its  being  sold 
to  satisfy  any  debts  of  that  description. 
He  further  said,  that,  in  addition  to  the 
consideration  before  mentioned,  the  deed 
was  made  in  consideration  of  Mrs.  Moore's 
having  relinquished  her  right  of 
574  dower  to  ♦a  tract  of  land  sold  by 
Moore  and  wife  to  S.  Mosby,  sev- 
eral years  before;  and,  in  answer  to  an 
interrogatory  by  the  witness,  he  said  that 
the  execution  of  the  deed  of  trust  had 
been  delayed  for  no  particular  cause,  but 
he  considered  it  was  entitled  to  the  same 
force,  as  if  it  had  been  executed  on  the 
day  the  relinquishment  of  dower  was 
made,  as  he  considered  it  as  a  continuation 
of  the  contract.  This  witness,  together 
with  N.  and  J.  Sheppard,  had,  when  he 
was  examined,  a  cause  depending  in  Chan- 
cery against  J.  S.  Moore  s  representatives 
and  Bernard  Moore;  the  object  of  which 
does  not  distinctly  appear,  but  was  prob- 
ably, amongst  other  things,  to  set  aside 
this  deed. 

George  Underwood  testifies,  that  some 
time  after  J.  S.  Moore  removed  from  Rich- 
mond, he  heard  G.  W.  Payne,  at  Archibald 
Dandridge's  house,  in  presence  of  said 
Dandridge  and  others,  say,  that  J.  S.  Moore 
had  conveyed  the  whole  of  his  property 
to  him,  in  trust,  in  order  to  prevent  its 
being  taken  to  pay  his  debts;  but  after- 
wards observed,  if  care  and  economy  were 
observed,  the  profits  of  the  estate  would 
be  sufficient  to  pay  its  debts. 

Samuel  Mosby  testifies  to  his  purchase 
of  the  land  in  Hanover  for  £3,400;  that 
Moore  purchased  another  tract  of  land  for 
£1,000,  of  which  £500  remained  due;  that 
he  thinks  John  S.  Moore,  when  he  sold  the 
land  to  the  witness,  had  other  property 
sufficient  to  pay  his  debts,  but  not  sufficient 
at  the  time  he  executed  the  deed  to  Payne; 
be  knows  not  the  names,  age,  or  value  of 
the  negroes  conveyed,  either  when  con- 
veyed, or  when  the  deposition  was  taken; 
but  supposes,  (having  seen  the  deed)  that 
the  trust  property  does  not  exceed  in  value 
the  dower  interest.  The  residue  of  this 
witness's  testimony  is  either  irrelevant,  or 
hearsay,  without  stating  from  whom. 

Archibald  B.  Dandridge  testifies,  that  to 
the  best  of  his  recollection,  he  did  not  hear 
G.  W,  Payne  make  the  declaration  to  Un- 


derwood, stated  in  his  deposition:  that  he 

has  often  heard  G.  W.  Payne  say,  that  the 

deed      was      made      in      consequence      of 

Mrs.       Moore       relinquishing       her 

575  *right  of  dower  in  certain  property, 
and  that  he  had  always  advised  Mrs. 

Moore  not  to  relinquish  her  right  of  dower, 
unless  J.  S.  Moore  would  make  over  prop- 
erty in  lieu  of  it. 

Mary  Ellis  deposes,  that  she  has  heard 
J.  S.  Moore  say,  that  he  had  given  his  wife 
several  negroes,  in  lieu  of  her  dower  in  the 
tract  of  land  sold  to  Mosby. 

Robert  H.  Dandridge  testifies,  that  he 
heard  J.  S.  Moore  say,  that  he  did  not  con- 
vey his  property  to  prevent  the  payment 
of  his  debts,  but  he  had  conveyed  it  in  lieu 
of  his  wife's  dower. 

To  the  understanding  of  the  effect  of 
this  evidence,  it  is  proper  to  enquire  what 
were  the  issues  made  up  between  the  par- 
ties, and  upon  whom  the  onus  probandi 
lay,  in  respect  to  such  issues. 

1.  The  plaintiff  affirms,  that  the  deed  in 
question  was  actually  fraudulent  and  vol- 
untary, which  the  defendants  deny. 

2.  The  defendants  alledge,  that  the  deed 
was  made,  not  upon  the  considerations  spe- 
cified in  the  deed,  but  upon  other  consid- 
erations of  the  same  nature  (but  the 
answers  differ  as  to  the  particulars  and 
extent  of  the  alledged  considerations) 
which  the  plaintiff  puts  in  issue  by  his  rep- 
lications. 

8.  The  plaintiff  alledges  that  Payne,  by 
his  interference,  prevented  a  part  of  the 
trust  property  from  being  sold  under  the 
plaintiff's  execution,  which  the  defendants 
deny  in  such  a  way  (though  not  positively) 
as  to  put  the  fact  in  issue. 

As  to  the  first  and  third  issues,  the  onus 
probandi  lay  upon  the  plaintiff;  the  general 
rule  being,  that  he  who  holds  the  affirma- 
tion of  the  issue  is  bound  to  prove  the 
affirmation  on  which  he  relies.  Phill.  Evid. 
156. 

As  to  the  second  issue,  the  onus  lay  on 
the  defendants  for  the  same  reason.  Al- 
though it  be  true,  that  when  the  plaintiff 
seeks  a  discovery  from  the  defendant  as 
to  any  matter  of  fact,  he  thereby,  as 

576  to  the  matter  so  sought  to  be  ♦dis- 
covered,    makes     the     defendant     a 

witness,  and  therefore  the  answer  is  evi- 
dence for  the  defendant,  so  far  as  it  is 
responsive  to  such  bill;  yet,  as  to  a  matter 
in  respect  of  which  the  bill  seeks  no  dis- 
covery, if  the  answer  alledges  any  thing 
affirmatively,  it  is  not  evidence  for  the  de- 
fendant, but  is  to  be  proved  by  him.  In 
this  case,  the  bill  seeks  no  discovery, 
whether  any  other  consideration  was  given 
by  Mrs.  Moore,  than  that  specified  in  the 
deed. 

Although  the  deed  itself  in  this  case,  in 
the  absence  of  all  other  evidence,  would 
be  evidence  that  the  consideration,  therein 
specified,  was  the  true  consideration,  upon 
which  the  deed  was  made;  yet  the  plain- 
tiff, having  proved  that  the  consideration 
specified  in  the  deed,  and  purporting  to 
be  future,  was  impossible,  because  the 
dower  in  two  of  the  tracts  of  land  men- 
tioned in  the  deed,  had  been  relinquished 
near  five  years  before  the  deed  was  exe- 
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cuted,  and  it  not  appearing  that  the  dower 
in  the  third  tract  of  land  was  ever  relin- 
quished, has  thereby  shewn  prima  facie 
that  the  deed  was  voluntary,  and  therefore 
fraudulent  as  to  the  plaintiff,  who  was  a 
creditor  of  Moore  at  the  time  of  the  exe- 
cution of  the  deed,  and  then  prosecuting 
a  suit  for  the  recovery  of  his  debt.  Against 
this  proof  and  its  consequence,  the  defend- 
ants have  nothing  to  oppose,  but  the  dec- 
larations of  J.  S.  Moore  and  Payne,  made 
after  the  execution  of  the  deed,  (and  there- 
fore not  competent  to  be  given  in  evidence, 
in  support  of  the  validity  of  the.  deed,) 
that  the  deed  was  made  in  consideration 
of  a  contract  on  the  part  of  Moore,  made 
five  years  before  the  execution  of  the  deed, 
to  compensate  his  wife  for  her  relinquish- 
ment of  her  dower  in  the  lands  sold  to 
Mosby;  and  the  naked  fact,  that  Mrs. 
Moore  had  actually  released  her  dower: 
from  which  it  is  attempted  to  be  inferred, 
that  such  an  agreement  for  compensation 
had  been  made.  To  tolerate  such  an  infer- 
ence would  be  practically  to  authorise 
every  man,  whose  wife  had  voluntarily  and 
gratuitotlsly  relinquished  her  dower  in  his 
lands,  at  any  distance  of  time,  and  when  a 
change  of  her  circumstances  made  it 
577  expedient  to  provide  *for  his  wife 
and  children,  and  virtually  for  him- 
self, to  the  prejudice  of  his  creditors.  Such 
an  inference  would  be  contrary  to  the  prac- 
tice of  the  country;  for,  the  relinquishment 
of  dower  by  the  wives  of  persons  in  toler- 
ably good  circuftistances,  i§  usually  made 
without  any  contract  for  compensation. 
And  such  an  inference  is,  in  this  case,  con- 
clusively repelled,  by  circumstances  which 
so  strongly  negative  the  allegation  of  such 
a  contract,  that  even  if  the  answers  were, 
in  this  respect,  Responsive  to  the  bill,  they 
would  be  over-tuled  by  the  evidence  and 
circumstances  of  the  cause.    9  Cranch,  160. 

Even  if  it  were  adinitted,  (which  is 
doubtful  at  least,)  that  it  was  competent 
to  the  defendants  to  insist  upon  a  consid- 
eration, different  from,  though  of  the  same 
nature  as  that  stated  in  thfe  deed,  Glarkson 
v.  Hanway,  2  P.  Wms.  203;  2  Sch.  &  Lefr. 
501;  yet  the  discrepancy  between  that 
stated  in  the  deed,  and  those  felied  upon 
in  the  answers,  affords,  in  connexion  with 
other  circumstances,  strong  evidence  of 
fraud. 

Other  circumstances  which  negative  the 
pretensions  of  the  defendants,  atid  from 
which  fraud  may  justly  be  inferred,  are, 
that  the  deed  was  not  executed  until  five 
years  after  the  pretended  contract:  that 
the  contract  was  a  profound  secret  to  all 
the  world,  except  Mr.  and  Mrs.  Moore  and 
the  trustee  Payne,  from  the  time  it  is  al- 
ledged  to  have  been  made,  until  a  short 
time  before  the  deed  was  executed:  that 
Mrs.  Moore  herself  affirmed  that  her  hus- 
band's property  was  free  and  unincum- 
bered, shortly  before  the  execution  of  the 
deed,  when,  if  her  present  claims  were 
well  founded,  she  was  entitled  to  a  provi- 
sion out  of  his  estate,  equivalent  to  the 
whole  which  remained:  that  the  deed  was 
made,  pending  the  plaintiff's  suit:  that  it 
embraced  all  Moore's  personal  property, 
as  may  be  justly  inferred  from  the  terms 


of  the  deed  itself,  and  the  evidence  of 
Mosby:  that  it  was  made  in  contemplation 
of  Moore's  insolvency:  that  both  the  trus- 
tee and  Mrs.  Moore  had  consented  to  the 
sale  of  a  part  of  the  property,  under 
578  execution  for  the  *payment  of 
Moore's  debts,  disregarding  the  in- 
terests of  the  children:  that  the  trustee  had 
declared,  after  the  making  of  the  deed,  that 
it  was  made  to  cover  Moore's  property, 
from  the  claims  of  his  creditors,  and  made 
other  statements  inconsistent  with  the  de- 
fence now  set  up:  that  there  is  manifestly 
a  great  disparity  between  the  value  of  the 
dower  relinquished,  and  the  compensation 
pretended  to  be  given  therefor.  As  to  all 
these  badges  of  fraud,  sec  Rob.  on  Fraud. 
Con.  34,  n.  67,  528,  418,  559,  189,  577,  16, 
573,  27,  n.  21;  9  Rep.  11;  10  Ves.  151;  Amh. 
596;  8  Co.  80;  1  Vern.  459;  13  Vin.  Fraud, 
C.  pi.  2,  3,  N.  a.  pi.  2;  Taylor  v.  Jones,  3 
Atk.  602. 

These  circumstances  are  so  ambiguous, 
and  so  inconsistent  with  the  ordinary 
course  of  bona  fide  transactions,  as  to  be 
conclusive  evidence  of  the  fraudulent  in- 
tent, with  which  the  deed  was  made;  and 
to  justify  a  Court  of  Equity  in  treating  it 
as  void  against  the  creditor  in  this  case, 
without  the  intervention  of  a  jury. 

All  these  facts  have  been  properly  given 
in  evidence  against  Mrs.  Moore,  and  con- 
sequently, against  her  children,  who  claim 
through  her.  A  married  woman,  being 
capax  doli,  is  not  protected  against  the 
consequences  of  fraud,  practised  exclu- 
sively by  herself,  or  in  conjunction  with 
others,  at  least  to  the  extent  of  precluding 
her  from  claiming  any  benefit  from  her 
fraud,  or  from  the  fraud  of  another,  of 
which  she  wag  conusant,  as  In  the  case  of 
ah  infaht.  Bauerman  v.  Radenius^  7  T. 
Rep.  664,  670,  n.;  1  Fonb.  Eq.  76;  10  Ves. 
161;  Phill.  Evid.  74,  75.  Her  acts  and  dec- 
larations are,  therefore,  evidence  against 
her,  as  are  the  acts  and  declarations  of 
Payrie;  because  his  legal  title  is  the  only 
impediment  to  the  plaintiff's  demand;  and 
if  he  were  plaintiff  at  law,  they  would  be 
competent  evidence;  and  because  the  acts 
and  admissions  of  all  who  have  acted 
jointly  for  attaining  a  given  object,  are 
mutually  evidence  against  each  other  as 
to  such  object. 

Althottgh  if  a  fair  foundatioti  for  Stich  a 
conveyance  had  been  laid  in  proof  of  a 
'bona  fide  consideration,  and  there 
579  *were  no  grounds  to  impute  fraud 
to  the  transaction,  other  than  the 
inequality  of  the  values  of  the  considera- 
tion and  the  compensation,  the  transaction 
might  be  favoured,  so  far  as  not  to  weigh 
nicely  the  respective  values  of  the  things 
given  and  received,  (unless  the  inequality 
was  so  gross  as,  in  itself,  to  amount  to 
evidence  of  fraud,  as  in  transactions  be- 
tween strangers;)  yet  where  there  is  other 
evidence  of  actual  fraud,  such  inequality, 
although  not  solely  sufficient  to  establish 
the  fraud,  is  a  circumstance  entitled  to 
great  weight. 

If  there  had  been  proof  of  such  a  con- 
sideration and  original  contract,  as  are  in- 
sisted on,  this  case  would  have  been  like 
the  cases  of  Quarles  v.  Lacy,  4  Miinf.  251; 
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and  Blanton  v.  Taylor,  Gilm.  209;  where 
the  inequality  of  value  was  corrected,  and 
the  wife  was  permitted  to  retain  to  the 
value  of  the  dower  interest,  surrendered 
in  the  confidence  that  she  was  getting  an 
indemnity.  Those  cases  turned  upon  this 
consideration;  that  the  wife,  in  the  confi- 
dence founded  on  an  actual  contract  with 
the  husband,  that  she  would  have  a  com- 
pensation for  her  dower,  had  relinquished 
it;  and  the  fraud  was  imputed  solely  to  the 
husband,  as  otherwise  the  wife  might  be 
irreparably  injured.  But  her  privity  to  the 
fraud  had  still  the  effect  of  limiting  her 
strictly  to  an  equivalent. 

Upon  this  vrew  of  the  case,  I  think 
Payne's  evidence  was  inadmissible.  But, 
if  it  were  otherwise,  I  should  think  that  it 
would  lead  to  an  issue  to  be  tried  by  a 
jury;  since  the  other  facts  in  the  case  so 
strongly  contradict  his  testimony.  It  is 
true,  that  a  naked  trustee,  against  whom 
no  claim  can  be  had,  either  for  costs  or 
otherwise,  is  a  competent  witness  for  his 
cestui  que  trusts.  Yet,  when  his  title  is 
impeached  upon  the  ground  of  actual  fraud, 
in  which  he  participated,  he  is  incompetent, 
because  he  is  liable  for  costs,  and  for  other 
consequences,  according  to  the  circum- 
stances of  the  case;  as  here,  if  the  plaintiff 
succeeded,  Payne,  if  it  became  necessary 
for  the  purpose  of  satisfying  the  demand, 
would  be   liable   to   account  for  the   hires 

and  profits  of  the  slaves  received  by 
580      him,    as    stated    in    his    answer.      *A 

particeps  fraudis  is  not  only  liable 
for  costs,'  but  may  be  otherwise  liable; 
and  is  not  permitted,  by  his  own  evidence, 
to  repel  the  charge  of  fraud  in  which  he 
participated.  1  Mod.  Rep.  107;  Goss  v. 
Tracy,  1  P.  Wms.  287;  1  Black.  Rep.  366; 
Gilb.  Evid.  123;  1  Doug.  140;  12  East.  250; 
4  Taunt.  328;  6  Taunt.  220;  1  Ball  and 
Beatty,  104,  414;  2  Vin.  287;  Harr,  Ch. 
Prac.  566;  Phill.  Evid.  42,  48;  Amb,  592;  2 
Ves.  628-9;  Croft  v.  Pyke,  3  P.  Wms.  180. 
In  addition  to  the  other  matter  in  this 
cause,  it  appears  by  Payne's  own  deposi- 
tion, (which  may  be  resorted  to  for  the 
purpose  of  shewing  his  interest,  without 
reading  it  as  evidence  in  chief,)  that  when 
J.  S.  Moore  presented  him  a  deed,  which 
he  supposed  was  made  in  pursuance  of  the 
contract  now  insisted  on  by  the  defendants, 
he  rejected  it  as  no  better  than  blank 
paper;  and  he  himself  caused  the  deed 
which  was  executed,  to  be  prepared.  He 
then  caused  a  deed  to  be  prepared,  reciting 
a  consideration  which  he  knew  to  be  false, 
and  conveying  the  whole  personal  property 
of  a  man  in  insolvent  circumstances,  which 
property  grossly  exceeded  in  value  the  pre- 
tended consideration.  He  repeatedly 
avowed,  that  the  deed  was  intended  to  de- 
feat Moore's  creditors,  and  treated  the 
property,  in  some  respects,  as  Moore's. 
He  was,  therefore,  not  only  particeps 
fraudis,  but  seems  to  have  been  the  prin- 
cipal agent  in,  and  contriver  of,  the  fraud. 
The  third  issue  is  immaterial;  but,  if  it 
were  material,  I  should  think  that  the  plain- 
tiff had  failed  in  his  proof;  the  return  of  the 
Sheriff  being  no  evidence  against  the  de- 
fendants, especially  as  the  Sheriff  was  ex- 
amined as  a  witness,  and  not  interrogated 
as  to  that  fact. 


It  is  admitted,  that  the  deed  was  fraudu- 
lent in  conveying,  under  pretence  of  mak- 
ing to  Mrs.  Moore  a  just  equivalent  for 
her  dower,  property  to  three  or  four  times 
the  value  of  her  dower  interest.  If  she 
had  been  a  person  sui  juris  and  privy  to 
this,  it  would  have  avoided  it  in  toto; 
but  being  a  married  woman,  this  fraud 
is  not  to  be  imputed  to  her,  nor  to 
her  children,  who  were  probably  in- 

581  fants,     *and     who     do     not     seem 
to    have     had    any    agency    in    the 

transaction.  To  whom  then  is  this  fraud 
to  be  imputed?  To  Moore  and  Payne,  es- 
pecially the  latter.  He  was  the  broth-in- 
law  of  Moore;  was  the  adviser  of  the  origi- 
nal arrangement;  no  doubt  knew  well  the 
value  of  the  dower  interest;  and  took  an 
active  part  in  preparing  the  deed,  and,  in- 
deed, was  the  sole  actor  in  that  respect. 
He  is  the  only  party  to  this  fraud,  who-  is 
before  the  Court.  But  for  this  fraudulent 
excess  in  the  pretended  compensation  to 
Mrs.  Moore,  the  plaintiff's  demand  might 
have  been  satisfied  without  difficulty,  near 
fifteen  years  ago;  and  he  would  have 
avoided  the  delay  and  expense  and  vexa- 
tion of  this  protracted  litigation.  Who, 
then,  ought  to  pay  the  costs  of  this  suit? 
Not  Mrs.  Moore,  or  her  children;  who, 
(upon  the  supposition  that  the  deed  is  good 
to  the  extent  of  a  just  compensation  for 
her  dower  relinquished,)  are  innocent;  but 
Payne,  the  only  party  to  the  fraud  which 
has  produced  all  this  mischief,  who  is  be- 
fore the  Court. 

I  think  the  decree  should  be  reversed, 
and  the  deed  declared  to  be  fraudulent  and 
void. 

JUDGE  COALTER. 

The  affirmance  of  this  decree,  so  far  as 
it  declares  the  deed  of  trust  valid,  depends 
much  on  the  question,  whether  George 
Woodson  Payne,  the  trustee  in  the  said 
deed,  is  a  competent  witness. 

It  is  admitted  on  all  hands,  that  if  he  is, 
bona  fide,  and  without  combination  or  par- 
ticipation in  any  fraud,  (if  any  has  been 
committed  in  this  case,)  a  mere  naked  trus- 
tee; and  has  done  no  act  subjecting  him  to 
any  suit,  in  consequence  of  his  being  trus- 
tee as  aforesaid;  and  if  the  case,  independ- 
ent of  his  evidence,  shews  this  to  be  his 
condition,  that  then  he  is  a  competent  wit- 
ness. 

But,  it  is  said,  that  although  he  may  be, 

bona    fide,    an    innocent    naked    trustee,   as 

aforesaid;    yet,    that    if    the    appellees    are 

unable   to   prove   the   real   considera- 

582  tion  of  the  deed,  *stated  in  the  an- 
swer,   that    deed    must    be    declared 

fraudulent  and  void  as  to  creditors;  and, 
that  although  he  might  have  been  ignorant 
that  the  consideration  expressed  in  the 
deed  was  not  the  true  consideration,  yet 
that  legal,  if  not  actual  fraud  is  imputable 
to  him,  and  that  this  is  enough  to  exclude 
him. 

The  deed,  upon  the  face  of  it,  expresses 
the  consideration  of  £1,000  paid  by  the 
trustee;  but  the  declaration  of  the  trust 
states  the  real  consideration,  to  wit:  her 
relinquishing  dower  in  lands  her  husband, 
the  grantor  in  the  deed  of  trust,  wished  to 
sell.  Now,  although  the  trustee  might  well 
know  that  he  had  never  paid  the    £1,000, 
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or  the  $100,  or  $1,  which  might  have  been 
stated  as  paid  by  him  to  the  grantor;  yet 
the  deed  does  not  inform  him,  that  the 
other  consideration  was  incorrectly  or  un- 
truly stated.  Payne  does  not  subscibe  the 
deed,  and  consequently,  it  does  not  appear 
from  it,  that  he  was  present  at  its  execu- 
tion, or  had  any  agency  in  procuring  it  to 
be  executed. 

Suppose  the  deed  had  stated,  what  Mrs. 
Moore,  in  her  answer,  says  was  the  true 
consideration,  to  wit:  that  when  she  relin- 
quished her  dower  in  the  lands  mentioned 
in  the  deed,  her  husband  had  promised  to 
settle  property  on  her,  &c.;  and,  that  the 
deed  was  made  in  consideration  of  that 
promise.  This  statement  in  a  deed  made 
after  marriage,  would  not  have  been  con- 
clusive on  the  creditors  of  the  husband. 
It  might,  in  fact,  not  have  been  true;  or 
the  deed  might  have  conveyed  more 
than  a  just  equivalent.  But,  if  the  trustee 
was  ignorant  of  its  falsehood,  and  had  no 
agency  in  procuring  this  false  and  feigned 
consideration  to  be  expressed  in  the  deed; 
he  surely  could  not  be  responsible  for  this 
fraud  committed  by  others,  unless  the  sec- 
ond proposition  above  stated,  is  correct. 

It  will  perhaps  be  right  to  throw  out  of 
this  enquiry,  the  answer  of  Payne.  But, 
if  any  part  of  it  is  relied  on  to  shew  his 
agency,  or  to  charge  him  with  any  respon- 
sibility, then  I  think  it  but  justice  to 
683  take  it  all  together,  and  *give  it  all 
the  force  of  an  answer;  in  the  same 
manner  as  if  we  were  now  about  to  incul- 
pate him  with  an  actual  fraud,  and  subject 
him  to  damages,  in  consequence  thereof. 
So  too,  if  any  part  of  his  deposition  is  re- 
sorted to,  in  order  to  prove  acts  in  him, 
which  might  subject  him  to  an  action: 
surely  it  will  be  right  to  take  all  that  he 
says,  in  order  to  see  whether  he  has  been 
guilty  of  actual  fraud.  We  must  decide  on 
his  liability,  according  to  what  appears  in 
this  case,  not  according  to  what  we  might 
suppose  would  appear  in  another  case.  We 
know  not  what  would  be  proved,  on  either 
side',  in  such  other  case. 

His  answer,  if  it  is  to  be  taken  into  view, 
shews  that  he  is  innocent  of  any  fraud, 
and  particularly  of  that  charged  in  the  bill, 
and  of  which  he  is  not  even  charged  of 
having  any  knowledge;  viz.  that  the  deed 
was  made  long  after  marriage,  and  without 
consideration.  In  considering  this  point, 
it  may  also  be  worthy  of  remark,  that  there 
is  no  charge  of  any  fraudulent  combination 
on  the  part  of  the  trustee,  to  defeat  cred- 
itors; but  he  seems  to  be  treated  as  a  mere 
naked  trustee,  having  the  legal  title  in  him 
of  a  subject,  which,  though  in  him  under 
a  deed  good  between  the  parties,  is  never- 
theless alledged  to  be  void  as  to  the  cred- 
itors. It  does  not  even  alledge  the  fact,  of 
which  he  might  have  been  ignorant,  that 
the  lands  spoken  of  in  the  deed,  and  for 
which,  it  would  seem,  she  was  to  relinquish 
her  dower,  had  been  conveyed  and  the 
dower  relinquished  long  before  the  execu- 
tion of  that  deed. 

xhe  answer  of  his  co-defendant,  it  is 
true,  admits  that  the  consideration  ex- 
pressed in  the  deed  is  not  strictly  correct. 
She  states,  that  she  had  agreed  to  relin- 


quish her  dower,  on  a  promise  by  her  hus- 
band to  make  a  settlement,  without  which 
promise,  solemnly  made,  she  would 
not  so  have  relinquished;  but  whether 
the  deed  of  trust  was  before  or  sub- 
sequent to  the  relinquishment,  she  knows 
not.  It  turns  out  that  it  was  sub- 
sequent; but  if  she  was  ignorant  of  this, 
so  might  the  trustee  be  also.  She  of  course 
could   not  have  been  present  at  its 

584  execution,    having    trusted    ♦to    her 
husband   and  friend   to   see  it  done. 

Being  neglected  by  them,  however,  until 
after  she  had  relinquished,  the  statement 
in  the  deed  .that  she  was  to  relinquish,  was 
substantially,  though  not  literally,  true.  All 
then  that  could  be  said  as  to  the  trustee, 
had  he  known  the  facts  stated  in  her  an- 
swer, and  been  also  apprised  that  she  had 
already  relinquished  her  dower,  would  be, 
that  the  deed  substantially,  though  not  lit- 
erally, recited  a  good  and  valuable  consid- 
eration; that  it  was  now  executed  as  it 
would  have  stood,  had  it  been  executed  at 
the  proper  time.  This  is  not  such  a  false 
consideration,  as  to  inculpate  him  with  ac- 
tual fraud;  for  it  could  do  no  injury;  was 
in  substance  true;  and  the  creditors  equally 
at  liberty  to  controvert  it,  as  they  were  to 
controvert  the  literal  truth,  had  it  been 
stated.  Besides,  this  misrecital  of  the  facts, 
as  the  case  then  stood,  could  not  be  such  a 
fraud  as  to  preclude  the  wife  from  stating 
and  substantiating  the  case  as  it  really  was; 
Blainton  v.  Taylor,  Gilm.  209;  and  unless 
it  is  such  a  transaction  as  will  bind  her  to 
the  words  of  the  deed,  so  that  she  cannot 
go  back  to  the  origin  of  the  transaction,  it 
cannot  bind  her  trustee  thereto.  But  this 
has  not  been  pretended  in  the  argument. 

But  it  is  said,  that  an  execution  in  favor 
of  the  testator  of  the  appellant,  was  levied 
on  the  trust  property,  and  that  the  Sheriff 
returned,  that  the  sale  was  forbidden  by 
Payne  as  trustee,  and  no  person  appearing 
to  indemnify,  the  negroes  were  delivered 
to  him. 

This  execution  is  dated  in  November. 
1809;  in  the  life-time,  as  I  understand,  of 
Moore  the  husband.  The  answer  of  Mrs. 
Moore  says,  that  she  never  heard  of  such 
execution  being  levied;  and  so  docs  Payne, 
if  his  answer  is  to  be  regarded.  It  will 
appear  hereafter,  that  the  deputy  Sheriff 
who  made  this  return,  knew  of  this  deed 
of  trust  previously,  and  may  have  been 
told  that  the  sale  would  be  disputed,  and 
did  not  deem  it  necessary  to  go  to  the 
trouble  of  actually  levying  the  execution. 
If  the  negroes  were  levied  on  and  taken 
away  without   a  delivery  bond,  and 

585  ♦kept    until    the    day    of    sale,   it  is 
strange  that  these  parties  should  be 

ignorant  of  it,  or  that  it  could  not  be 
proved.  The  return  does  not  state,  that  a 
delivery  bond  was  taken.  This  return  may 
be  evidence  against  the  Sheriff,  but  is  no 
evidence  against  the  parties.  This  point 
was  certainly  not  deemed  important,  or  it 
could  have  been  proved,  if  the  fact  existed; 
but  even  this  very  deputy  Sheriff,  who  is 
examined  for  the  appellant,  is  not  exam- 
ined as  to  this  point. 

But  it  is  said,  that  this  interposition  by 
the  trustee  subjects  him  to  an  action,  if  the 
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deed  is  avoided.  True;  even  the  making 
of  the  deed,  if  he  united  and  conspired  to 
commit  a  fraud  on  creditors,  may  subject 
him  to  an  action  for  any  injury  flowing 
from  that  deed;  but  if  he  can  be  so  in- 
culpated, it  will  not  be  contended  that  he 
is  a  competent  witness,  whether  he  did  this 
or  not 

But,  if  he  believed  the  deed  to  be  on 
bona  fide  consideration,  although  the 
parties  interested  may  be  unable  to  prove 
that  consideration,  it  is  admitted  that  it 
would  have  been  his  duty  to  forbid  the 
sale,  and  force  the  testator  of  the  appellant 
to  give  bond  to  idemnify  the  Sheriff;  or  to 
resort  to  his  bill  in  equity,  as  he  has  done. 
Unless  then,  the  second  proposition  can  be 
maintained,  that  the  trustee  is  to  be  an- 
swerable, even  for  doing  his  duty,  because 
the  deed  is  finally  set  aside,  I  cannot  per- 
ceive that  this  act,  if  it  had  been  proved, 
would  have  made  him  incompetent. 

But,  it  is  said,  that  the  witnesses  prove, 
that  no  such  consideration,  as  that  stated 
in  the  answer,  did  exist;  that  the  trustee 
knew  it;  and  that  this  proof  is  even  strong 
enough -to  ascertain  his  disposition,  if  read 
in  the  cause;  and  that,  consequently,  he  is 
chargeable  as  for  actual  fraud  and  com- 
bination, and  so  cannot  be  heard  as  a  wit- 
ness. Benjamin  Sheppard,  the  deputy 
Sheriff  who  made  the  return  aforesaid,  is 
examined.  He  says,  that  in  1804,  he,  with 
others,  purchased  a  lot  in  Richmond  of  J. 
S.  Moore,  and  being  called  on  for  some 
money  before  the  deed  was  made,  it  was 
refused  on  the  allegation,  that  they  had 
heard  that  he,  Moore,  had  conveyed 
586  all  his  property  *to  George  W. 
Payne,  in  trust  for  his  wife  and 
children,  and  that  they  must  have  some 
time  to  get  information  as  to  the  title;  and 
that  both  Moore  and  his  wife  said  his  prop- 
erty was  clear  from  incumbrance.  But,  it 
will  be  observed,  that  the  subject  of  this 
purchase  was  real  estate;  and  it  is  not  pre- 
tended that  any  of  his  real  estate  was  ever 
conveyed  to  Payne;  and,  moreover,  that 
this  was  before  the  deed  of  trust  in 
question,  of  slaves,  &c.,  which  was  executed 
in  1805.  But,  this  shews,  that  a  deed  in  her 
favor,  with  Payne,  her  friend,  as  trustee, 
was  then  spoken  of  as  having  been  exe- 
cuted, as  it  ought  to  have  been  years  before 
that;  and  is  a  circumstance  corroborative 
of  her  answer;  and  even  if  that  deed  had 
been  executed,  or  she  had  believed  it  had 
been  executed,  this  conversation  as  to  the 
real  estate,  which  was,  and  remained  unin- 
cumbered, would  have  hr-.d  no  bearing  on 
it.  He  says,  further,  that  in  1807,  he  levied 
an  execution  on  one  of  J.  S.  Moore's  slaves, 
old  Tom,  he  thinks,  and  that,  on  the  day  of 
sale,  G.  W.  Payne  told  him  of  the  deed  of 
trust  to  him,  of  this  slave,  and  many 
others,  for  the  benefit  of  Mrs.  Moore,  and 
her  children;  but,  said  it  was  not  his  in- 
tention, or  that  of  Mrs.  Moore,  to  prevent 
the  property  from  being  sold  for  the  pay- 
ment of  any  of  Mr.  Moore's  just  debts,  and 
that  he  executed  to  the  deponent  a  relin- 
quishment. 

The  witness  further  proves,  that  Payne 
said  that  J.  S.  Moore  had  been  in  the 
habit  of  making  injudicious  bargains;  and 


that  it  was  the  intention  of  the  said  J.  S- 
Moore,  Mrs.  Moore,  and  him  the  trustee, 
so  to  secure  the  property,  as  to  prevent  its 
being  sold  to  secure  the  payment  of  debts 
of  that  description.  So  far,  this  witness  is 
very  minute  as  to  every  thing  that  will 
shew  a  fraud  in  the  trust;  insomuch  that  he 
either  imputes  to  Payne  a  downright  false- 
hood, fabricated  for  the  purpose  of  de- 
stroying his  own  deed,  or  that  J.  S.  Moore 
admitted  his  own  habit  of  making  inju- 
dicious bargains,  and  a  wish  thus  to  prevent 
their  payment.  Some  men  are  willing 
rather  to  be  thought  knaves  than  fools; 
but,  here  is  one  who,  from  this  ac- 

587  count,  *is  willing  to  be  thought  both. 
I  hardly  know  which  is  the  most  im- 
probable story  of  the  two.  Neither,  sup- 
posing the  witness  to  stand  fair,  can  be 
accounted  for,  except  that  after  the  lapse 
of  five  years  (which  had  passed  over  be- 
tween the  circumstances  spoken  of,  and 
the  time  of  taking  the  deposition,  during 
which,  or  a  part  of  which  time,  the  witness 
had  been  pondering  on  those  circumstances, 
under  the  influence  of  interest,)  he  may 
have  been  led  into  an  error  on  this  sub- 
ject. He  is  asked,  whether  he  and  others 
have  not  a  suit  pending,  to  set  aside  this 
deed,  as  being  void  as  to  creditors?  If  he 
had  no  such  suit  depending,  he  could  have 
answered,  no.  But,  he  says,  a  suit  is  de- 
pending by  himself  and  others  against  the 
representatives  of  J.  S.  Moore  and  B. 
Moore,  the  object  of  which  will  appear  by 
a  reference  to  the  record.  Would  he  have 
referred  to  this  record,  which  might  cost 
the  parties  great  expense  to  produce,  if  he 
could  at  once  have  given  the  answer  no  to 
this  question?  I  think  not;  or,  if  he 
could,  he  has,  to  say  the  least,  a  leaning 
against  the  appellees.  I  take  it  that  he  is 
interested  in  setting  aside  this  deed,  though 
he  may  be  considered  as  not  interested  in 
this  suit;  and  that,  as  before  said,  he  has 
dwelt  on  these  conversations,  under  the 
influence  of  interest,  until  he  really  thought 
what  he  said  was  true.  How  else  can  we 
account  for  his  totally  forgetting  (for,  I 
will  not  impute  a  wilfifl  suppression  or 
truth,)  what  he  honestly  confesses,  when 
reminded  thereof,  by  cross-interrogatories? 
He  is  asked,  whether  G.  W.  Payne  or  Mrs. 
Moore  stated  any  consideration  for  the 
conveyance;  or,  if  he  understood  that  it 
was  intended  merely  to  prevent  a  further 
credit  to  J.  S.  Moore?  He  says,  (not  in 
the  precise  words  I  use,  but  in  substance; 
for,  were  I  to  use  the  very  words,  some 
confusion  might  appear  in  the  witness, 
which  I  do  not  wish  to  impute  to  him,) 
that,  in  addition  to  the  consideration  be- 
fore mentioned,  (that  is,  the  consideration 
of  defrauding  creditors,)  Payne  did  say  the 
deed   was   made   in   consideration   of   Mrs. 

Moore    having    relinquished     dower 

588  *to  land  sold  by  Moore  and  wife  to 
Mosby,  several  years  before  the  deed 

of  trust;  and  that  the  witness  asked  him, 
why  the  deed  of  trust  was  not  executed  at 
the  time;  to  which  he  answered,  that  it 
was  delayed  for  no  particular  cause,  but 
that  he  considered  the  deed  was  entitled 
to  the  same  force,  as  if  it  had  been  exe- 
cuted on  the  very  day  the  relinquishment 
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of  dower  was  made;  as  he  considered  it  a 
continuation  of  the  contract.  It  is  said, 
however,  that  this  is  proof  of  a  mere  dec- 
laration of  Payne,  that  the  deed  was  ex- 
ecuted after  the  relinquishment.  But,  even 
in*  that  view,  it  goes  a  great  way.  Else, 
why  ask,  why  it  was  not  executed  at  the 
time?  And  why,  if  only  thought  of  after, 
should  it  have  been  as  good,  as  if  made 
when  she  relinquished  her  dower?  And 
how  could  it  be  a  continuation  of  a  con- 
tract, if  none  had  been  made? 

Instead,  then,  of  an  acknowledgment 
that  this  deed  was  altogether  intended  to 
defraud  creditors,  it  turns  out  from  all  that 
was  said,  to  be  a  deed  for  valuable  and  fair 
consideration;  but,  which  the  parties,  for 
reasons  best  known  to  themselves,  did  not 
wish  to  enforce  against  this  creditor; — 
perhaps  a  small  debt,  concerning  which, 
they  did  not  wish  to  involve  themselves  in 
a  dispute.  This  witness,  then,  shews 
nothing  unfair  in  the  trustee,  which  cred- 
itors can  complain  of;  and  it  does  not 
appear,  that  the  cestui  que  trusts  have 
complained. 

George  Underwood  says,  that  he  heard 
G.  W.  Payne  say  he  had  got  J.  S.  Moore  to 
convey  the  whole  of  his  property  to  him, 
in  trust,  in  order  to  prevent  its  being  taken 
to  pay  his  debts;  but  observed,  if  care  was 
taken,  the  estate,  by  its  profits,  would  pay 
his  debts.  This,  he  says,  passed  at  the 
house  of  Archibald  Dandridge  and  in  his 
presence.  Archibald  Dandridge  says,  he 
never  heard  such  conversation,  but  has 
frequently  heard  Payne  speak  of  the  deed, 
and  that  it  was  made  in  consideration  of 
the  relinquishment  of  dower  by  Mrs. 
Moore.  Now,  the  above  witness  might 
have  heard,  and  doubtless  did  hear,  of 
such  a  deed;  the  consideration  might 
589  have  been  *stated,  as  the  other  wit- 
ness says  always  was  the  case,  when 
the  deed  was  spoken  of  in  his  presence;  but 
this  may  have  been  forgotten  by  the  other 
witness;  and  it  might  also  have  been  said, 
and  properly  too,  if  the  deed  was  bona  fide, 
and  for  the  consideration  stated  in  the 
answers,  that  th^  object  was  to  prevent 
creditors  from  taking  the  property,  as  they 
would  have  done,  had  the  deed  not  been 
executed;  leaving  nothing  for  the  wife. 

The  other  depositions,  exclusive  of 
Payne*s,  tend  to  prove  fairness  in  the  trans- 
action, and  to  corroborate  the  answers  of 
both  defendants;  and  the  deposition  of 
Payne  proves,  without  doubt,  if  he  is  com- 
petent and  credible,  the  defence  set  up. 

If  Payne's  deposition  is  rejected,  and  in 
consequence  thereof  this  deed  is  set  aside, 
I  can  see  nothing  either  in  the  form  of  this 
bill,  or  in  the  testimony,  which  can  charge 
Payne  with  a  combination  to  defraud  cred- 
itors, or  any  thing  that  can  lay  him  liable 
to  the  action  of  the  creditors,  or  to  a  de- 
cree in  this  case.  As  to  the  hires,  if  he 
has  paid  them  over  bona  fide,  to  his  cestui 
que  trusts,  before  notice  of  this  suit,  he  is 
not  responsible;  and  so  far  as  he  has  not 
accounted,  he  is  equally  responsible  to 
either  party.  But,  nothing  of  this  kind  is 
put  in  issue,  or  alleged  as  a  ground  of 
charge  against  him;  and,  if  he  is  responsi- 
ble, it  must  be  because,  however  fair  his 
conduct,  yet  as   his   deposition   cannot  be 


read,  the  deed  must  be  set  aside,  and  he 
made  responsible  for  damages;  in  other 
words,  he  being  a  material  witness,  and 
there  being  no  other  evidence  in  itself 
sufficient  to  support  the  whole  defence: 
and  as  without  him,  the  deed  must  be  set 
aside,  so  he  cannot  be  a  witness.  That  is 
to  say,  a  trustee  cannot  be  a  witness,  if  the 
cause  or  defence  cannot  be  supported 
without  him. 

I  do  not  think  this  is  the  law,  and  that 
therefore  there  is  nothing  in  the  second 
proposition  above-stated. 

The  result  is,  that  Payne  is  a  competent 

witness.       I     think     him     also     credible, 

and    consequently    the    deed    cannoi 

590  *bc  set  aside;  and  so  far  the  decree 
is  correct.     But,  I  am  not  prepared 

to  say  that  the  bill  ought  to  have  bceo 
dismissed. 

It  will  be  recollected,  that  at  the  time 
Mosby  was  examined,  Mrs.  Moore  was  a 
widow;  and  if  she  had  not  relinquished, 
would  then  have  been  entitled  to  dower; 
and  he  may  have  had  in  his  mind,  the  value 
of  a  dower  interest  actually  vested.  On 
the  other  hand,  a  man  involved  in  debt  is 
about  to  sell  his  lands;  and  his  wife  will 
not  unite.  He  will  probably  sell  at  a  loss 
equal  to  the  value  of  her  dower,  had  it 
vested  on  his  death.  Sales  of  this  kind 
must  be  at  a  loss.  If  the  right  had  accrued, 
the  purchaser  could  make  a  previous  bar- 
gain with  the  dowress.  But  here,  all  is 
uncertainty.  He  may  improve,  and  she 
knows  not  how  the  dower  will  be  laid  ofiF^ 
&c.  I  think,  therefore,  a  husband  can  well 
afford  to  give  a  full  price  for  such  re- 
linquishment, and  that  a  jury  or  a  com- 
missioner, as  the  case  may  be,  ought  to  do 
the  same. 

I  am  of  opinion,  that  the  decree,  so  far 
as  it  dismisses  the  bill,  ought  to  be  re- 
versed with  costs,  against  all  the  appellees 
except  Payne,  and  the  cause  sent  back  to 
the  Court  of  Chancery,  to  have  the  value 
of  the  dower  interest,  conveyed  by  the 
appellee  Ann  C.  Moore,  as  well  in  the  Han- 
over, as  the  King  William  land,  ascer- 
tained; unless  something  shall  appear  as 
to  the  latter  which  ought  to  exclude  them; 
and  also  the  value  of  the  property  in  the 
deed  of  trust;  and  that  the  appellant  re- 
ceive satisfaction  of  his  judgment  out  of 
the  latter,  so  far  as  it  exceeds  the  former; 
on  which  excess,  hires  and  profits  are  to 
be  charged,  if  necessary;  and  to  be  pro- 
ceeded in,  to  a  final  decree,  according  to 
these  principles. 

JUDGE  CABELL. 

This  is  a  bill  to  set  aside  a  deed  of 
trust  on  the  ground  of  fraud. 

591  *The     principal     difficulty    in    the 
case,    is    as    to    the    competency  of 

George  Woodson  Payne,  the  trustee,  and 
one  of  the  defendants  in  the  cause. 

It  is  perfectly  clear,  that  the  mere  cir- 
cumstance of  a  man's  being  trustee,  is  no 
objection  to  his  competency;  nor  is  it  any 
objection  that  he  is  a  co-defendant;  nor 
that  he  is  both  trustee  and  co-defendant. 

The  true  question  is,  whether  he  is  inter- 
ested. 

It  is  said,  that  fraud  is  odious,  and  that 
although  a  mere  naked  trustee  may  be  a 
witness,  yet  it  would  be  monstrous  when  a 
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deed  is  impeached  for  fraud,  in  which  the 
trustee  participated,  and  for  which  he  is 
liable,  to  permit  him  to  support  the  deed 
by  his  own  testimony. 

All  this  is  readily  admitted.  But,  the 
odious  nature  of  fraud  is  no  reason  that  it 
should  be  imputed  without  proof.  On  the 
contrary,  it  is  a  strong  reason,  both  in 
humanity,  in  justice  and  in  the  law,  that  it 
shall  not  be  imputed  to  any  person  until  it 
is  first  proved.  Circumstances,  it  is  true, 
will  be  received,  and  ought  to  be  received, 
to  establish  it.  But  they  must  be  such 
circumstances  as  the  law  regards  as  proofs. 
The  mere  allegation,  by  one  party,  that  the 
transaction  is  fraudulent,  will  not  suffice. 
Innocence  is  not  to  be  blackened,  nor  just 
rights  defeated  by  denunciations,  however 
loud,  if  not  supported  by  testimony. 

The  deed,  in  this  case,  shews  no  interest 
in  the  trustee.  He  ought,  therefore,  ac- 
cording to  the  general  principle,  to  he 
admitted  as  a  witness,  unless  it  be  other- 
wise shewn  that  he  is  incompetent.  The 
ground  alledged,  here,  is  that  the  deed  is 
fraudulent,  and  that  the  trustee  partici- 
pated in,  and  is  liable  for  the  fraud.  But, 
in  the  language  of  Lord  Hardwicke,  the 
allegation  must  be  supported  '*by  material 
evidence,  such  as  the  Court  or  a  jury 
would  lay  weight  on."  Dixon  v.  Parker,  S 
Vcscy,  sen.  219.  Such  evidence  is  wanting 
in  this  case.  The  circumstance  mainly  re- 
lied on  by  the  appellant,  is  the  difference 
between  the  consideration  stated  in  the 
deed,  viz:  a  future  relinquishment  of 
dower  to  be  made  by  Mrs.  Moore, 
592  and  that  stated  *by  the  witness,  viz: 
a  previous  contract  to  relinquish  her 
dower.  But,  this  seems,  to  me,  an  unim- 
portant circumstance.  Both  considerations 
were  lawful,  and  either  of  them  would  be 
sufficient.  There  was,  therefore,  no  motive 
for  misstating  the  consideration  expressed 
in  the  deed,  and  it  was,  in  all  probability, 
the  result  of  inadvertence  on  the  part  of 
the  trustee,  or  of  the  lawyer  who  drew  the 
deed. 

I  see  nothing  in  the  record  from  which 
to  impute  censure  to  Mrs.  Moore  or  her 
trustee.  Moore  was  evidently  a  very  im- 
provident man.  He  was  desirous  of  con- 
verting his  real  estate  into  money,  which 
his  wife  and  her  friends  thought  might  be 
wasted;  and  they  wisely  and  justly  in- 
sisted on  an  equivalent  for  Mrs.  Moore's 
interest  in  the  lands.  That  was  effected 
by  the  deed  of  trust.  Give  to  Moore's 
creditors  all  his  estate;  but  do  not  take 
that  of  his  bona  fide  alienees.  This  would 
not  be  allowed  even  as  against  an  ordinar}' 
purchaser  for  valuable  consideration.  But 
what  purchaser,  even  for  valuable  consid- 
eration, is  more  meritorious  than  a  wife 
who,  as  the  consideration  of  the  purchase, 
has  relinquished  the  fast  hold  which  the 
law  gives  her  on  the  real  estate  of  her  hus- 
band? On  this  point  I  refer  to  the  strong 
cases  of  Quarles  v.  Lacy,  4  Munf.  251,  and 
Taylor  v.  Blanton,  Gilmer,  209. 

Much  stress  was  laid  on  what  were  said 
to  be  the  acknowledgment  of  Mrs. 
Moore,  and  her  trustee,  George  Woodson 
Payne.  I  will  remark,  that  nothing  is  less 
satisfactory  to  my  mind  than  a  concession 


or  acknowledgment  deduced  from  the  evi- 
dence of  transient  conversations.  A  single 
circumstance,  or  a  single  expression,  mis- 
understood or  not  adverted  to  by  the  wit- 
ness, will  give  to  the  conversation  as 
detailed  by  him,  an  aspect  entirely  different 
from  that  which  it  bore  as  it  fell  from  the 
party;  and  will  lay  the  foundation  for  in- 
ferences which  he  never  dreamt  of.  As  to 
the  declarations  of  Mrs.  Moore,  that  her 
husband's  property  was  unimcumbered, 
they  must  be  taken  in  reference  to  the  sub- 
ject matter  of  those  declarations,  his 
landed  estate,  and  not  the  personal 

593  property,  *which  was  the  subject  of 
the  deed  now  in  controversy.  Be- 
sides, at  the  time  when  she  made  those 
declarations,  the  deed  now  in  question  had 
not  been  executed;  and,  therefore,  even  his 
personal  property  was  free.  As  to  the  de- 
clarations of  Payne,  that  the  deed  was 
made  to  protect  the  property  from  the  pay- 
ment of  Moore's  debts,  in  the  first  place, 
the  evidence  on  this  point  is  not  free  from 
doubt.  But,  admit  it  to  be  what  the  ap- 
pellant wishes  to  represent  it,  still  it  proves 
nothing  which  can  affect  the  validity  of 
the  deed.  The  declarations  of  Payne  can- 
not, by  any  fair  construction,  when  taken 
in  connection  with  the  other  circumstances 
of  this  case,  be  considered  as  referring  to 
the  consideration  of  the  deed.  It  is  cer- 
tainly true,  that  a  deed  made  on  no  other 
consideration  than  a  desire  to  screen  the 
property  which  it  conveys,  from  the  pay- 
ment of  the  debts  of  the  grantor,  is  clearly 
fraudulent  and  void.  But,  if  the  deed  be 
founded  on  fair  and  legal  consideration, 
(as  this  was,)  it  is  no  objection  to  the 
validity  of  the  deed,  that  the  parties  in- 
tended that  the  property  should  be  no 
longer  subject  to  the  debts  of  the  grantor. 
Such  object,  then,  becomes  just  and  legiti- 
mate, and  is  very  often  avowed  in  the  deed 
itself.  It  is  always  so  avowed  in  every 
correctly  drawn  deed  of  trust  in  favour  of 
a  married  woman.  In  such  a  case,  it  is  the 
very  object  which  renders  necessary  the 
intervention  of  the  trustee;  and  never  was 
it  more  necessary  than  in  the  case  now  be- 
fore us.  The  declarations,  therefore,  as- 
cribed to  Payne,  not  impeaching  the  con- 
sideration of  the  deed,  prove  motives 
perfectly  consistent,  both  with  law  and 
equity. 

The  only  circumstance  entitled,  in  my 
estimation,  to  any  weight,  is,  that  the  value 
of  the  property  conveyed  by  the  deed,  ex- 
ceeds, probably,  the  value  of  Mrs.  Moore's 
interest  in  the  lands.  But,  if  it  be  exces- 
sive, the  two  cases  above  referred  to,  shew 
that  the  provision  made  for  the  wife,  is  to 
be  disturbed  to  the  amount  of  that  excess 
only.  The  real  value  of  her  interest  in  the 
lands  ought,  therefore,  to  be  ascertained; 
as    also,    the   value   of   the   property 

594  *conveyed   by   the  deed  of  trust,  in 
order,  that  if  there  be  any  excess  of 

the  latter,  it  may  be  applied  to  the  pay- 
ment of  Moore's  debts. 

The  decree  of  the  Chancellor,  so  far  as 
it  dismisses  the  bill,  ought  to  be  reversed, 
and  the  cause  remanded  to  be  finally  pro- 
ceeded in,  acording  to  the  principles  above 
expressed. 


437 


INDEX. 


ABATEMENT. 
1.  The  death  of  one  of  the  demandants 
in  a  writ  of  right  before  trial  and  judg- 
ment, abates  the  whole  writ;  and  it  is  of 
no  importance  whether  the  deceased  de- 
mandant left  a  child  or  not.  Drago  v. 
Stead  and  others,  454. 

ABSENT  DEFENDANTS. 
1.  Strict  legal  proof  is  not  required 
against  absent  defendants  in  Chancery; 
and  therefore,  a  will  may  be  proved  in  such 
case,  by  evidence  inferior  to  that  which 
would  be  required,  where  a  defendant  ap- 
pears and  defends  the  suit.  Morrison  v. 
Campbell  and  others,  206. 

ACCOUNT. 
1.  The  true  meaning  of  account,  which 
will  give   a   Court   of   Equity  jurisdiction. 
Smith  V.  Marks,  449. 

ACKNOWLEDGMENT. 
1.  Sec  Deed,  No.  2. 

ACTION  ON  THE  CASE. 
1.  In  an  action  on  the  case,  the  proof  of 
the  contract  must  conform  to  the  contract 
laid  in  the  declaration.     Harris  v.  Harris, 
431. 

ADMINISTRATOR. 

1.  An  administrator  who  injoins  a  judg- 
ment against  him,  in  his  representative 
character,  on  the  ground  that  he  is  the 
creditor  of  the  estate  of  the  decedent,  must 
be  prepared,  on  the  motion  to  dissolve,  to 
shew,  from  his  accounts,  that  he  is  a  cred- 
itor.    Deloney  v.  Hutcheson,  &c.,  183. 

ADVERSE  POSSESSION. 
1.  Neither  a  mortgagor  nor  his  assignee 
can  hold  adverse  possession  to  the  mort- 
gagee, unless  the  assignee  had  taken  a 
conveyance  without  notice.  Otherwise, 
they  are  fnere  tenants  at  will.  Newman 
V.  Chapman,  93. 

AGENT. 

1.  A  purchaser  from  an  agent  empowered 
to  sell  real  property,  cannot  insist  on  the 
validity  of  such  sale,  if  he  had  knowledge 
of  any  fraud  or  breach  of  trust  in  the 
agent.    Morris  and  others  v.  Terrell,  6. 

2.  The  failure  of  the  purchaser  to  inspect 
the  writing  authorising  an  agent  to  sell 
real  property,  will  affect  him  with  notice 
of  any  defects  or  qualifications  contained 
in  such  writing.    Ibid. 

ALIENS. 
1.  Persons  born  in  a  foreign  country,  of 
parents  also  born  in  foreign  countries,  are 
not    citizens     of    Virginia,     though     their 
grand-mother   was   a   native   of  Vir- 
596      ginia,  ♦who  removed  to  England  be- 
fore  the    Revolution,   married   there, 
and  resided  in  that  country  until  after  the 
peace,  when   she   returned   and   resided   in 


Virginia  until  her  death.     Barzizas  v.  Hop- 
kins, &c.,  276. 

APPEAL. 

1.  Where  an  appeal  is  allowed  by  the 
Court  of  Chancery,  and  an  indefinite  time 
given  for  executing  the  appeal  bond,  the 
appeal  is  irregular.  Broaddus  and  Wife 
V.  Turner,  5. 

2.  An  appeal  may  be  docketed  and  dis- 
missed upon  the  appellee's  producing 
nothing  but  a  copy  of  the  decree  in  the 
Court  below.  Wilson,  adm'r.  &c.  v.  Cald- 
well, &c.,  190. 

3.  An  appeal  will  lie  from  an  order  of 
the  Chancellor  over-ruling  a  motion  to  dis- 
solve an  injunction,  where  the  motion  has 
been  over-ruled  on  the  ground,  that  the 
plaintiff  in  equity  is  entitled  to  relief  on 
the  merits,  and  fixing  the  principle  on 
which  the  cause  depends,  or  where  it  is 
necessary  to  avoid  expense  and  delay. 
Lomax  V.  Picot,  247. 

4.  On  an  appeal  from  an  order  refusing 
to  dissolve  an  injunction,  the  Court  will 
take  notice  of  any  error  in  the  previous 
proceedings.    Ibid. 

ASSIGNEE. 

1.  The  assignee  of  a  mortgage  may  main- 
tain a  suit  to  foreclose,  without  making 
his  assignor  a  party,  if  the  legal  title  has 
been  conveyed  to  him.  Newman  v.  Chap- 
man, 93. 

ASSIGNMENT. 

1.  Assignment,  as  to  bonds  or  notes  im- 
plies more  than  endorsement.  It  means 
endorsement  by  one  party  with  intent  to 
assign,  and  an  acceptance  of  that  assign- 
ment, by  the  other  party.  Bank  of  Mari- 
etta V.  Pindall,  &c.,  465. 

BAIL. 

1.  See  Scire  facias. 

2.  When  a  Sheriff  has  arrested  a  defend- 
ant and  taken  appearance  bail,  and  makes 
a  return  that  the  defendant  is  committed 
to  jail,  he  loses  his  remedy  against  the  bail 
on  the  bail  bond.    Henry  v.  Stone,  455. 

BANKS. 

1.  A  bank  of  another  State  may  main- 
tain an  action  against  its  debtor  in  the 
Courts  of  Virginia. 

2.  But  a  bank  of  another  State  cannot 
enforce  a  primary  contract  made  in  Vir- 
ginia, as  by  discounting  notes  or  otherwise. 
Bank  of  Marietta  v.  Pindall,  &c.,  465. 

CITIZEN. 
1.  See  Alien. 

COMPROMISE. 

1.  Where  two  parties  claim  title  to  lands, 
and  they  compromise  the  dispute,  by  one 
party  paying  a  sum  of  money,  and  the 
other  conveying  the  land  with  warranty, 
such   agreement   will   be   binding,   if   there 
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be  na  fraud  or  imposition  in  obtaining  the 
agreement.  Moore  and  M'Clung  v.  Fitz- 
water,  442. 

COPY. 
See  Evidence,  No.  4. 

CORPORATIONS. 
1.  See  Banks,  Nos.  1,  2. 

COVENA>3T. 

1.  What  constitutes  an  independent  cove- 
nant?   Fairfax  v.  Lewis,  20. 

2.  In  a  contract  between  A.  B.  C,  by 
which  A.  purchases  from  B.  part  of  a  tract 
of  land,  the  title  to  which  was  in  D.,  and 
B.  covenanted  to  procure  a  conveyance  for 
that  part  of  the  land  to  A.,  and  C.  pur- 
chases the  residue  of  the  land  of  B.,  and 
purchases  also  from  A.  that  part  which  A. 
had  purchased  of  B.,  for  which  A.  cove- 
nants with  C.  to  procure  him  a  proper 
conveyance;  and,  in  the  same  contract,  B. 
covenants  with  C.  to  procure  him  a  con- 
veyance of  the  whole  tract;  upon  the  gen- 
eral plea  of  covenants  performed  by  A., 
proof  that  B.  procured  a  conveyance  of 
the  whole  land  to  C,  does  not  support  the 
issue  on  the  part  of  A.  Fairfax  v.  Lewis. 
20. 


DECREE. 

1.  See  Vendor  and  Vendee,  No.  1. 

2.  Where  a  decree  is  rendered  on  behalf 
of  a  creditor  against  several  voluntary 
donees  of  the  debtor,  a  Court  of  Equity 
should  decree  contribution  among  them, 
so  that  each  man  should  only  pay  his  iust 
proportion  of  the  debt.  But,  all  the  donees 
should  be  liable  for  the  failure  of  any  one 
to  pay  his  proportion,  until  the  debt  is 
completely  discharged,  as  far  as  he  has  re- 
ceived the  funds  of  the  donor.     Chamber- 

layne  and  others  v.  Temple,  384. 
697  *3.  It  is  error  to  decree  against  an 

executor  absolutely,  that  he  shall 
pay  money  at  fixed  future  periods,  in  re- 
spect of  funds  not  in  hand,  but  which  shall 
then  come  into  his  hands.  Kite's  ex'r.  t/. 
Kite's  legatees,  409. 

4.  Where  a  decree  is  made  against  an 
executor  for  having  paid  the  assets  im- 
properly, he  may  be  subjected,  in  the  first 
mstance,  without  resorting  to  those  who 
have  so  improperly  received  the  assets. 
Ruth  and  others  v,  Owens,  507. 

DEED. 

1.  A  purchaser  is  not  bound  to  prepare 
and  tender  a  deed  to  the  vendor,  unless 
such  obligation  can  be  inferred  from  the 
terms  of  the  contract.  Fairfax  v.  Lewis. 
20. 

2.  As  to  when  the  copy  of  a  deed  may  be 
read  in  evidence,  see  Ben  and  others  v. 
Peete,  539. 

3.  A  deed  is  good  against  creditors,  when 
made  after  marriage  to  a  wife,  on  consid- 
eration of  a  relinquishment  of  dower.  Tay- 
lor V.  Moore,  563. 

DEFENDANTS. 

1.  In  what  cases  a  decree  may  be  ren- 
dered between  co-defendants.  Morris  and 
others  v.  Terrell,  6. 

DEMURRER  TO  EVIDENCE. 
1.  In  what  case  a  Court  of  Law  should 
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compel  a  party  to  join  in  a  demurrer  to 
evidence.  Norvell  v.  Camm  and  others, 
68. 

2.  Where  an  objection  is  made  to  a  de- 
murrer to  evidence,  that  the  testimony  of 
a  witness  has  not  been  correctly  taken 
down,  and  the  witness  himself  has  left  the 
Court,  so  that  he  cannot  correct  the  sup- 
posed error;  this  will  not  be  a  sufficient 
excuse  for  not  joining  in  the  demurrer, 
unless  the  error  complained  of  is  stated, 
and  it  also  appears  that  it  would  affect  any 
of  the  questions  to  be  decided  by  the  Court, 
on  the  demurrer.  Norvell  v.  Camm  and 
others,  68. 

3.  In  a  demurrer  to  evidence,  it  is  not 
necessary  to  enter  on  the  record  an  admis- 
sion of  all  proper  inferences  from  the  facts; 
but  it  may  be  left  to  the  Court  to  draw 
such  inferences.  Whittington  and  others 
V.  Christian  and  others,  353. 

DOWER. 

1.  An  assignment  of  dower  made  by 
commissioners,  under  an  order  of  Court, 
at  the  instance  of  one  of  several  co-heirs, 
is  binding  on  the  widow,  provided  it  be  a 
full  and  just  assignment;  and  it  is  binding 
also  on  the  co-heirs,  even  if  they  are  in- 
fants, provided  the  assignment  be  not  ex- 
cessive. Moore  and  Wife  v.  Waller,  &c., 
418. 

2.  At  common  law,  the  heir  had  the 
power  of  assigning  dower,  without  resort- 
ing to  any  Court  whatever;  and  that  power 
is  not  impaired  by  the  act  of  Assembly. 
Ibid. 

3.  If  the  widow  keeps  possession  in  such 
case,  of  the  whole  land,  under  pretext  that 
the  assignment  of  dower  was  not  legal, 
she  will  be  accountable  to  the  heirs  for 
the  rents  and  profits  of  all  but  her  dower 
land.    Ibid. 

4.  Relinquishment  of  dower  is  a  good 
consideration  for  a  subsequent  settlement 
on  the  wife,  the  dower  having  been  relin- 
quished under  a  promise  that  the  settle- 
ment should  be  made.  Taylor  v.  Moore, 
563. 

5.  But,  if  the  value  of  the  property  set- 
tled, exceeds  the  value  of  the  dower  relin- 
quished, the  deed  should  be  set  aside  as 
to  the  excess,  and  supported  as  to  the  resi- 
due.   Ibid. 

EJECTMENT. 

1.  A  demise  being  laid  in  ejectment,  be- 
fore the  title  of  the  lessor  of  the  plaintiff 
accrued,  cannot  be  taken  advantage  of  after 
issue  joined.  Whittington  and  others  v. 
Christian  and  others,  353. 

2.  A  trustee,  holding  a  legal  title,  may 
maintain  ejectment,  even  after  the  trust  is 
satisfied.  Hopkins,  &c.  v.  Stephens  and 
others,  422. 

3.  What  uncertainty  in  the  description 
of  the  subject,  in  ejectment,  will  be  toler- 
ated? Urquhart  and  others  v,  Clarke  and 
others,  549. 

EMANCIPATION. 

1.  Where  a  testator  bequeaths  a  female 
slave,  upon  condition  that  she  shall  be  free 
at  a  certain  age,  and  before  that  period 
arrives,  she  has  issue,  such  issue  are  slaves. 
Maria  and  others  v.  Surbaugh,  228. 


440 


2  RAND. 


VlRGnflA  RBPORT8,  AimOTATBD. 


INDEX 


ENDORSEMENT. 


1.  The  difference  between  endorsement 
and  assignment.  Bank  of  Marietta  v,  Pin- 
dall,  &c.,  465. 

EQUITY. 

1.  A  Court  of  Equity  has  always  juris- 
diction to  carry  its  own  decrees  into  effect. 

Newman  v.  Chapman,  93. 
598         *2.  A   Sheriff   levies   a   fieri   facias 

upon  property  in  possession  of  the 
defendant.  An  action  of  trespass  is  then 
brought  by  the  executors  of  the  defendant's 
testator,  on  the  ground  that  the  legal  title 
to  the  property  is  in  them,  and  not  in  the 
defendant,  as  they  held  the  property  under 
the  will  of  their  testator,  and  had  never 
given  their  assent  to  the  legacy  to  the  de- 
fendant, wha  was  residuary  legatee  of  their 
testator.  The  jury  give  vindictive  damages 
against  the  Sheriff.  In  such  case  a  Court 
of  Equity  will  injoin  the  judgment  in  tres- 
pass, if  it  appears  that  the  executors  of 
the  testator  had  only  a  legal  title  without 
any  beneficial  interest  in  the  property,  the 
debts  and  legacies  of  their  testator  having 
been  all  paid.  Lewis's  adm'r  v.  Wyatt, 
114. 

3.  Where  land  is  not  converted  out  and 
out  and  at  all  events,  inta  personal  estate, 
but  on  the  contrary  its  conversion  depends 
on  a  condition,  it  will  not  be  considered 
in  equity  as  personal  estate.  Evans  and 
Wife  V.  Kingsbcrry  and  Wife,  120. 

4.  But  when  a  valid  sale  is  made,  and 
not  till  then,  the  surplus  proceeds  of  sale 
(after  paying  the  debts  charged  upon  the 
estate)  would  be  personal  property,  be- 
longing to  the  person  then  entitled  to  re- 
deem, and  transmissible  to  his  personal 
representatives.    Ibid. 

5.  Where  a  purchaser  cannot  get  a  title 
to  all  he  contracted  for,  if  he  can  get  the 
substantial  inducement  to  the  contract,  he 
may  insist  upon  taking,  or  he  may  be  com- 
pelled to  accept,  a  title  to  so  much  as  the 
other  party  can  give  a  good  title  to,  with 
a  reasonable  compensation  for  what  the 
party  cannot  effectually  convey.     Ibid. 

6.  Where  parties  purchase  an  estate, 
jointly  for  the  purposes  of  their  trade,  it 
is  considered  in  equity  as  an  estate  in 
common,  m  England;  and  in  Virginia, 
where  the  jus  accrescendi  is  abolished,  it 
is  so  considered  in  law  as  well  as  equity. 
Therefore,  a  surviving  partner  can  have 
no  other  claim  against  real  estate  held  in 
partnership,  than  any  other  creditor  has. 
Deloney  v.  Hutcheson,  183. 

7.  An  indorsee  who  purchases  a  nego- 
tiable note,  without  notice  of  any  equity 
between  the  maker  and  endorser,  is  not 
affected  by  such  equity;  especially  where, 
before  the  assignment,  the  maker  gives  as- 
surances to  the  endorsee,  that  the  note  will 
be  duly  paid.     Lomax  v.  Picot,  247. 

8.  An  indulgence  granted  by  a  creditor 
to  the  principal  debtor,  will  not  discharge 
the  sureties  of  such  debtor,  unless  the  cred- 
itor has  bound  himself  in  law  or  equity,  not 
to  pursue  the  principal,  for  any  length  of 
time.    Norris  v.  Crummey  and  others,  323. 

9.  Quaere.  Whether  this  equity  of  the 
sureties  applies  at  all  to  the  case  of  a  Sher- 
iffs bond,  or  other  official  bond?    Ibid. 


10.  See  Decree,  No.  2. 

11.  A  creditor  having  obtained  judgment 
against  his  debtor  without  running  interest, 
his  execution  is  obstructed  by  a  frauduletit 
conveyance,  made  by  the  debtor,  of  his 
property.  A  suit  in  Chancery  is  then 
brought  to  remove  the  obstruction  of  the 
conveyance,  and  for  general  relief.  The 
Chancellor  ought  to  decree  the  interest,  as 
well  as  to  set  aside  the  conveyance;  the 
prayer  for  general  relief  being  sufficient  to 
cover  the  demand  of  interest.  Beall  v. 
Silver,  401. 

12.  See  Infant,  No.  3. 

13.  Where  an  executor,  who  has  been 
permitted  to  qualify  without  security, 
brings  a  suit  in  Chancery  to  reduce  into 
possession  the  funds  of  his  testator,  the 
Court  may,  in  its  discretion,  require  secu- 
rity, before  it  will  lend  him  its  aid.  Bryce 
V.  Stevenson  and  others,  438. 

14.  A  mechanic  who  contracts  to  build 
a  house,  and  after  performance  of  the  work, 
claims  a  balance  due  to  him  after  crediting 
several  partial  payments,  cannot  bring  a 
suit  in  equity,  but  must  sue  at  law.  Smith 
V.  Marks,  449. 

15.  The  true  meaning  of  account,  which 
will  give  a  Court  of  Equity  jurisdiction. 
Ibid. 

16.  A  plaintiff  who  has  been  guilty  of  a 
fraudulent  act,  is  not  entitled  to  the  coun- 
tenance of  a  Court  of  Equity.    Ibid. 

17.  Where  a  suit  is  brought  against  an 
executor  and  his  sureties,  and  the  executor 
confesses  assets,  it  is  competent  for  a 
Court  of  Equity  to  decree  immediately 
against  the  executor,  and  that  liberty  should 
be  reserved  to  the  creditor  to  proceed 
against  the  sureties  by  motion,  if  it  should 
become  necessary.     Jones  v,  Hobson,  483. 

ERROR  CORAM  VOBIS. 
1.  See  Infant,  No.  1. 

EVIDENCE. 

1.  Under  what  circumstances  the  field 
notes  of  a  surveyor  are  proper  evidence, 
that  a  particular  piece  of  land  is  not  in- 
cluded in  a  patent.  Richardson  v.  Carey 
and  others,  87. 

2.  A  witness  is  competent,  if  the  record 
of  the  suit  in  which  he  testifies  cannot  be 
given  in  evidence  for  or  against  him,  in 
any  future  suit  to  which  he  may  be  a  party. 
Ibid. 

3.  The  interest  of  a  >yitness  may  be  re- 
leased by  the  party  requiring  his  testimony, 
and  his  competency  restored.  Ibid. 

4.  The  copy  of  a  deed  may  be  read  in 
evidence,  upon  the  oath  of  a  party  that  he 
had    searched    the    Clerk's    office    and    all 

other  places  where  he  supposed  the 
599       original    *deed    might    probably    be 

found,  and  had  not  been  able  to  find 
the  original.     Ben  and  others  v.  Peete,  539. 

5.  A  certified  copy  of  a  deed  recorded 
upon  the  acknowledgment  of  the  grantor, 
not  required  by  law  to  be  recorded,  is 
evidence  against  the  grantor  and  all  claim- 
ing under  him,  subsequently  to  the  ac- 
knowledgment. But  it  is  otherwise,  where 
the  title  is  derived  from  the  grantor,  before 
the  acknowledgment.     Ibid. 

6.  A  trustee  may  be  a  witness  to  support 
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the  deed  to  which  he  is  a  party,  when  it  is 
impeached  as  fraudulent,  if  he  has  no  in- 
terest in  the  support  of  the  deed,  and  no 
participation  in  the  all  edged  fraud.  Taylor 
V.  Moore,  563. 

EXECUTOR. 

1.  An  executor  who  sells  or  pledges  the 
assets  of  his  testator's  estate  for  his  own 
use,  when  he  is  not  in  advance  to  the 
estate,  commits  a  fraud;  and  the  purchaser 
or  mortgagee,  with  notice  of  such  improper 
conduct,  at  the  time  of  the  purchase,  will 
be  decreed  to  make  restitution.  Dodson, 
&c.  V.  Simpson,  &c.,  294. 

2.  But  if  the  purchaser  or  mortgagee  has 
not  notice  of  the  fraud  at  the  time  of  the 
purchase,  &c.  he  will  be  protected  as  a 
purchaser  without  notice.     Ibid. 

3.  See  Decree,  No.  3. 

4.  See  Equity,  No.  13. 

FIELD  NOTES. 
1.  When  they  are  proper  evidence  that  a 
particular  piece  of  land  is  not  included  in 
a  patent.     Richardson  v,  Carey  and  others, 
87. 

FORGERY. 


1.  A  man  deriving  title  under  a  forged 
assignment  of  an  entry,  and  who  after- 
wards obtains  a  legal  title  from  the  Com- 
monwealth, ought  not  to  be  preferred  to 
one  who  holds  a  regular  assignment  of  a 
survey  of  the  same  land.  Morrison  v. 
Campbell  and  others,  206. 

FRAUD. 

1.  See  Voluntary  Conveyance,  No.  1,  2, 
3. 

2.  In  an  action  at  law  on  a  specialty,  it  is 
not  competent  for  the  defendant  to  avoid 
it,  by  pleading  that  it  was  obtained  by 
fraudulent  misrepresentations  made  by  the 
plaintiff.     Wyche  v,  Macklin,  &c.,  426. 

GIFT. 
1.   What   shall  be   deemed   a   gift   to   an 
executor  by  his  testator,  and  what  a  loan? 
Ruth  and  others  v.  Owens,  507. 

GUARDIAN. 
1.  It  is  not  competent  to  guardians  of 
infant  parties,  to  waive  any  benefit  to  which 
the  infants  are  entitled  in  a  decree;  and  it 
is  error  to  decree  on  such  consent.  Kite's 
executor  v.  Kite's  legatees,  409. 

KUSBAND  AND  WIFE. 
1.  A  conveyance  by  the  husband  will  pass 
the  entire  interest  of  his  wife,  entitled  to 
a  life-estate  in  lands,  in  the  event  of  his 
surviving;  but,  if  she  survives  him,  it  passes 
only  an  interest  during  his  life.  Evans  and 
Wife,  &c.  V.  Kingsbury  and  Wife,  120. 

INDULGENCE. 
1.  What  indulgence  by  a  creditor  to  the 
principal  debtor,  will  discharge  the  sureties? 
Norris  v.  Crummey  and  others,  323. 

INFANTS. 
1.  Where  an  office-judgment  is  obtained, 
in  an  action  on  a  promissory  note,  against 
two  defendants,  one  of  whom  is  an  infant 
at  the  time  of  confirming  the  judgment;  on 
a  writ  of  error  coram  vobis  being  brought,  I 
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the  proceedings  should  be  set  aside  as  far 
as  the  declaration  or  other  good  pleading. 
Cole  V.  Pennell,  &c.,  174. 

2.  'The  judgment  in  such  case  ought  to 
be  revoked  as  to  both  defendants,  and  not 
as  to  one  only.    Ibid. 

3.  Where  land  is  devised  to  be  sold,  and 
the  proceeds  paid  to  an  infant,  the  infant 
has  an  election  to  take  the  land  or  the 
money;  and  if  his  guardian  sells  the  land, 
and  the  sale  does  not  appear  to  be  ad- 
vantageous to  the  infant,  a  Court  of 
Equity  can  elect  for  him,  and  bind  him  by 
such  election.    Turner  v.  Street,  404. 

4.  See  Guardian,  No.  1. 

5.  A  promissory  note  is  executed  by  one 
of  two  partners,  in  the  name  of  the  firm- 
One  of  the  partners  was  an  infant  at  the 

time  of  the  execution  of  the  note. 
600      An    *action    is   brought    against  the 

adult  partner  only.  This  action  is 
badly  brought;  the  act  of  the  infant  beinjf 
voidable  only,  and  not  void.  Wamsley  v. 
Lindenberger  &  Co.,  478. 

INJUNCTION. 

1.  An  administrator  who  injoins  a  judg- 
ment against  him,  in  his  representative 
character,  on  the  ground  that  he  is  a  cred- 
itor of  the  estate  of  the  decedent,  must  be 
prepared,  on  the  motion  to  dissolve,  to 
shew,  from  his  accounts,  that  he  is  a  cred- 
itor.    Deloney  v,  Hutcheson,  &c.,  183. 

2.  It  is  error  in  the  Chancellor  to  grant 
an  injunction,  without  requiring  security, 
except  in  the  case  of  executors,  adminis- 
trators, and  other  fiduciary  characters. 
Lomax  v.  Picot,  247. 

INTEREST. 

1.  See  Equity,  No.  11. 

2.  When  interest  shall  be  decreed  to  leg- 
atees, on  their  legacies.  Kite's  ex'r.  r. 
Kite's  legatees,  409. 

ISSUE. 
1.  Where  a  Court  of  Chancery  has  doubts 
whether  the  sale  of  a  horse,  or  other  prop- 
erty, is  really  intended  as  a  shift  to  evade 
the  statute  against  usury,  it  ought  to  direct 
an  issue  to  be  tried  upon  viva  voce  testi- 
mony, if  to  be  had.  Douglass  v.  M'Chcs- 
ney,  109. 

JEOFAILS. 

1.  If  a  plaintiff  should  bring  trespass  on 
the  case,  instead  of  trespass,  and  a  verdict 
is  found  for  him,  the  error  cannot  be  taken 
advantage  of,  in  arrest  of  judgment;  the 
error  being  cured  by  the  statute  of  Jeofails. 
Cleek  r.  Kaines,  440. 

2.  Though  the  verdict  was  rendered  be- 
fore that  section  of  the  statute  took  effect, 
yet,  if  the  judgment  was  rendered  after- 
wards, the  error  will  be  cured.     Ibid. 

3.  If  errors  in  the  pleadings  or  proceed- 
ings are  cured  by  the  statute  of  jeofails  as 
to  one  defendant,  in  an  action  on  contract, 
they  are  cured  as  to  all  the  defendants. 
Jenkins  v.  Hurt's  Commissioners,  446. 

JUDGMENT. 

1.  Where  a  judgment  is  obtained  against 
two  defendants  on  a  promissory  note,  and 
is  erroneous  as  to  one,  it  ought  to  be  set 
aside  as  to  both.     Cole  v,  Pennell,  &c.,  174. 

2.  Where  principal  and  sureties  are  sued 
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jointly,  and  the  judgment  is  erroneous  as 
to  the  sureties,  it  must  be  reversed  as  to 
all;  although  the  judgment  would  have  been 
good  against  the  principal,  if  he  had  been 
sued  alone.  Munford,  &c.  v.  Overseers  of 
Poor,  313. 

3.  A  judgment  against  a  principal  in  a 
bond,  is  not  conclusive  evidence  against 
his  sureties.     Ibid. 

4.  In  a  joint  action  upon  contract,  the 
plaintiff  must  have  judgment  against  all 
the  defendants  before  the  Court,  or  he 
can  have  judgment  against  none.  Jenkins 
V.  Hurt's  commissioners,  446. 

LAND. 

1.  An  inchoate  right  to  land  held  by 
entry  and  survey  only,  is  real  estate,  and 
will  descend  to  the  heirs,  and  not  to  the 
executors.  Morrison  r.  Campbell  and 
others,  206. 

2.  Warrants  and  surveys  of  land  may  be 
assigned,  but  not  entries.    Ibid. 

LEGACY. 

1.  When  interest  shall  be  allowed  upon 
legacies.  Kite's  exV.  v.  Kite's  legatees, 
409. 

2.  What  shall  be  deemed  a  legacy  in 
disguise,  and  therefore  not  sufficient  to  bar 
the  widow  of  her  right  to  one-third  of  the 
personal  property  so  given.  Ruth  and 
others  v.  Owens,  507. 

LIEN. 

1.  A,  and  B.  are  purchasers  of  real  prop- 
erty. They  give  their  notes  for  the  pay- 
ment of  the  purchase  money  and  receive  a 
conveyance  from  the  vendor.  B.  becomes 
insolvent,  and  A.  pays  more  than  a  moiety 
of  the  purchase  money.  A.  has  a  lien  on 
the  property  to  reimburse  him  all  that  he 
has  paid  above  one  moiety  of  the  purchase 
money,  in  preference  of  the  creditors  of 
B.  claiming  under  a  deed  of  trust  from  B., 
unless  they  appear  to  be  ourchasers  with- 
out notice.     Tompkins  v,  Mitchell,  428. 

2.  See  Surety,  No.  5. 

LIMITATIONS. 
1.  In  an  action  brought  in  Virginia,  on 
a  judgment  obtained  in  North  Carolina, 
the  act  of  limitations  of  N.  Carolina  cannot 
be  pleaded  in  bar;  but  the  law  of  the 
former  must  prevail;  the  act' of  limitations 
affecting  the   remedy,   and   not   the    right. 

Jones's  adm'r.  v.  Kook's  adm'r.,  303. 
601         *2.  Nor,  as  it  seems,  does  the  act 

of  limitations   of   Virginia   apply   to 
such  a  case.    Ibid. 

LIS  PENDENS. 

1.  The  doctrine  of  Lis  pendens  does  not 
rest  upon  the  presumption  of  notice,  but 
upon  reasons  of  public  policy.  Newman 
V.  Chapman,  93. 

2.  A  subsequent  purchaser  for  valuable 
consideration,  without  actual  notice,  is  not 
affected  by  a  suit  depending  to  foreclose  a 
mortgage  not  duly  recorded.    Ibid. 

LOAN. 
1.  See  Gift,  No.  1. 

MALICIOUS    PROSECUTION. 
1.  It  seems  that  if  a  man  is  prosecuted 
without  probable  cause  for  stealing  a  deed. 


as  for  a  larceny,  his  proper  action  for  re- 
dress is  trespass,  and  not  trespass  on  the 
case.     Cleek  v,  Kaines,  440. 

2.  But  if  he  should  bring  trespass  on  the 
case  instead  of  trespass,  the  error  cannot 
be  t.aken  advantage  of,  in  arrest  of  judg- 
ment; the  error  being  cured  by  the 
statute  of  jeofails. 

MESNE   PROFITS. 

1.  See  Ejectment,  No.  1. 

MORTGAGE. 

1.  A  subsequent  purchaser  will  be  af- 
fected with  notice  of  a  prior  mortgage, 
Uthough  not  recorded,  if  he  has  actual 
notice  of  the  existence  of  such  mortgage; 
and  the  fact  of  notice  may  be  inferred  from 
circumstances,  as  well  as  proved  by  direct 
evidence.     Newman  v.   Chapman,  93. 

NOTICE. 
1.  See  Mortgage,  No.  1. 

OVERSEERS  OF  POOR. 
1.  The  Sheriff  was  bound  formerly  to 
collect  poor-rates,  if  appointed  by  the 
Overseers  of  the  poor,  but  not  otherwise; 
and  the  sureties  to  his  official  bond  were 
responsible  for  them.  The  law,  as  it  now 
stands,  makes  it  the  official  duty  of  the 
Sheriff  to  collect  the  poor  rates  in  all  cases. 
Munford  and  others  v.  Overseers  of  Poor, 
&c.,  313. 

PARTNERS. 

1.  See  Equity,  No.  6. 

2.  See  Infant,  No.  6. 

PENALTY. 
1.  If  an  instrument  is  without  a  seal  and 
in  the  form  of  a  penal  bill,  the  plaintiff 
must  declare  for  the  principal  sum,  and  not 
the  penalty.  Jenkins  v,  Kurt's  commis- 
sioners, 446. 

PLEADING. 

1.  In  an  action  at  law  on  a  specialty,  it 
is  not  competent  for  the  defendant  to  avoid 
it,  by  pleading  that  it  was  obtained  by 
fraudulent  misrepresentations  made  by  the 
plaintiff.    Wyche  v.  Macklin,  &c.,  426. 

2.  Where  pleas  are  offered  on  setting 
aside  an  office-judgment,  the  Court  may 
exercise  a  sound  discretion  about  receiv- 
ing them;  and  should  receive  none  (if  ob- 
jected to,)  that  do  not  go  to  the  merits  of 
the  action.    Ibid. 

POWER  OF  ATTORNEY. 
1.  A  power  of  attorney  to  sell  lands, 
does  not  require,  as  between  the  parties, 
any  particular  mode  of  attestation;  but 
may  be  proved  in  the  same  way  that  any 
other  fact  is  proved.  Newman  v.  Chap- 
man, 93. 

PRETENSED  TITLES. 

1.  The  doctrine  of  Pretensed  Titles 
examined.  Morrison  v,  Campbell  and 
others,  206. 

PROBATE. 

1.  It  is  not  necessary  that  a  will  should 
be  proved  in  a  Court  of  Probate,  in  order  to 
give  it  validity  as  a  will  of  land.  Bagwell 
and  others  v.  Elliott  and  Wife,  190. 

PUBLICATION. 
1.  The  time  of  publication  of  a  will,  is 
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not  necessarily  fixed  by  the  date  of  the 
will;  and  it  may  be  proved  to  have  been 
published  on  a  subsequent  day,  by  two 
subscribing  witnesses;  although  it  has 
previously  been  admitted  to  probate,  with- 
out any  particular  notice  that  it  was  pub- 
lished on  a  different  day  from  its  date. 
Bagwell   and   others   v.    Elliott   and   Wife, 

190. 
602  ♦PURCHASER. 

1.  See  Lien,  No.  1. 
QUIT-RENTS. 
1.  Where  the  title  to  lands  has  been  re- 
vested in  the  Commonwealth,  for  non- 
payment of  quit-rents,  such  lands  cannot 
be  taken  up  as  waste  and  unappropriated, 
under  a  Land-Office  Treasury  Warrant, 
but  they  can  only  be  acquired  by  petition. 
Whittington  and  others  v.  Christian  and 
others,  353. 

RECORDING. 

1.  When  a  deed  recorded  on  the  ac- 
knowledgment of  the  grantor,  may  be  given 
in  evidence,  though  not  required  by  law  to 
be  recorded.    Ben  and  others  v.  Peete,  539. 

RENTS  AND  PROFITS.  ' 
1.  An  account  of  rents  and  profits  may 
be  taken  by  a  commissioner,  as  well  as  be 
ascertained  by  a  jury;  and  the  former  is 
the  most  usual  course.  Newman  v.  Chap- 
man, 93. 

SCIRE  FACIAS. 

1.  It  seems  that  where  a  scire  facias 
against  bail  is  returnable  to  a  rule-day,  the 
day  of  return  and  of  appearance  are  the 
same.  If  the  writ  is  returnable  to  the  first 
day  of  a  Court,  and  that  happens  to  be  a 
rule-day,  that  day  is  also  the  appearance- 
day.    Kyles  V.  Ford,  1. 

2.  If  a  scire  facias  is  made  returnable  to 
a  rule-day,  and  the  same  day  is  the  first 
day  of  the  Court,  the  writ  is  merely  void; 
for,  in  that  case,  it  can  only  be  properly 
returnable  to  the  first  day  of  the  Cfourt. 
Ibid. 

3.  Process  made  returnable  to  a  day 
which  is  not  a  return  day,  is  void;  and  a 
scire  facias  cannot  be  amended.     Ibid. 

SCROLL. 
1.  An  instrument  concluding  "witness 
our  hands,"  with  a  scroll  annexed  to  the 
signature,  and  the  word  "seal"  written 
therein,  is  only  a  simple  contract.  Jenkins 
V.  Hurt's  Commissioners,  446. 

SECURITY. 
1.  See  Injunction,  No.  2. 
SHERIFF. 

1.  See  Overseers  of  Poor,  No.  1. 

2.  If  a  Sheriff,  before  a  judgment  is  ob- 
tained, makes  an  arrangement  with  the 
defendant,  by  which  he  (the  Sheriff)  un- 
dertakes, for  a  valuable  consideration,  to 
pay  the  debt  to  the  plaintiff  when  the 
judgment  is  rendered  and  execution  sued 
out,  and  returns  "ready  to  render;"  he  will 
be  considered  as  having  "levied  the  debt" 
within  the  meaning  of  the  statute;  and  if 
he  fails  to  pay  the  plaintiff,  the  sureties  in 
his  official  bond  will  be  liable  for  his  de- 
fault, unless  the  plaintiff  was  privy  to  such 


arrangement.      Norris    v,    Cnimmey    and 
others,  323. 

3.  A  Sheriff  cannot  contradict  his  return, 
but  nxust  obtain  leave  of  the  Court  to 
amend  it.     Henry  v.  Stone,  455. 

4.  See  Bail,  No.  2. 

SLAVES. 
1.  See  Emancipation,  No.  1. 
SURETY. 

1.  See  Judgment,  Nos.  1,  2. 

2.  See  Sheriff,  No.  2. 

3.  The  sureties  of  an  executor  are  not 
responsible  for  the  proceeds  of  land  sold 
by  him,  under  the  will.  Jones  v,  Hobson, 
4S3. 

4.  The  sureties  of  an  executor  are  not 
responsible  for  the  acts  of  his  executor, 
in  the  administration  of  the  estate  of  the 
first  testator.     Ibid. 

5.  Where  there  are  several  sureties  to  a 
bond,  and  the  principal  conveys  property 
in  trust  to  indemnify  some  of  them,  and 
the  rest  are  not  provided  for  in  the  deed, 
the  sureties  who  are  so  omitted  shall, 
nevertheless,  be  protected  by  the  deed  of 
trust.  M*Mahon  and  others  v,  Fawcctt 
and  others,  514. 

TRESPASS.  ! 

1.  See  Malicious  Prosecution,  Nos.  1,  2. 

TRUSTEE. 

1.  A  trustee,  holding  the  legal  title,  may      | 
maintain  ejectment,  even  after  the  trust  is 
satisfied.    Although  a  cestui  que  trust,  after 
the  trust  is  satisfied,  may  maintain  eject- 
ment,  that    does   not   deprive   the  trustee, 

holding  the  legal   title,   of  his  right      I 
603      to  ^maintain  such  an  action.     Hop- 
kins,   &c    V,    Stephens    and    others, 
422. 

2.  See  Evidence,  No.  6. 

USURY. 

1.  A  tacit  understanding  between  bor- 
rower and  lender,  founded  on  a  known 
practice  of  the  latter,  to  lend  money  at 
legal  interest,  if  the  borrower  purchased  of 
him  a  horse  at  an  unreasonable  price,  is  a 
shift  to  evade  the  statute  against  usury. 
Douglass  V.  M'Chesney,  109. 

2.  See  Issue,  No.  1. 

VENDOR  AND  VENDEE. 

1.  A  purchaser  who  is  evicted,  is  not 
entitled  to  compensation  for  improvements, 
unless  the  owner  has  been  guilty  of  a 
fraud,  by  permitting  such  improvements, 
without  giving  notice  to  the  possessor,  or 
of  gross  laches  in  asserting  his  claim  after 
he  is  apprised  of  it.     Morris  v.  Terrell,  6. 

2.  A  conveyance  of  a  particular  tract  of 
land,  without  a  specification  of  quantity, 
does  not  bind  the  vendor  to  warrant  a 
particular  number  of  acres,  if  there  has 
been  no  false  representation,  and  no  con- 
cealment of  facts  within  his  knowledge; 
although  there  may  have  been  an  expecta- 
tion in  both  parties,  founded  on  documents 
and  other  evidence  known  to  both,  that  the 
number  of  acres  is  greater  than  it  turns 
out  to  be,  upon  a  subsequent  survey. 
Tucker  v.  Cocke,  &c.,  51. 

3.  See  Equity,  No.  5. 
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VOLUNTARY  CONVEYANCE. 

1.  A  voluntary  conveyance  of  property 
to  children,  at  a  time  when  the  donor  is 
largely  indebted,  is  void  against  creditors. 
Chamberlayne  and  others  v.  Temple,  384. 

2.  A  creditor  cannot  subject  the  property 
thus  conveyed,  by  a  suit  against  the  donees, 
until  he  has  established  his  demand  at  law, 
by  obtaining  judgment,  and  (in  the  case  of 
personal  property)  by  suing  out  execution 
against  the  donor  or  his  representatives; 
or  by  shewing,  by  a  settlement  of  the  ad- 
ministration accounts,  that  there  are  no 
assets  in  the  hands  of  the  executor  or  ad- 
ministrator, to  satisfy  the  debt.     Ibid. 

3.  A  voluntary  conveyance  is  good  be- 
tween the  parties,  and  only  void  as  to 
creditors,  who  are  thereby  delayed,  hin- 
dered, or  defrauded.     Ibid. 

WARRANTS. 
1.  Warrants  and  surveys  of  land  may  be 
assigned,    but    not    entries.      Morrison    v. 
Campbell  and  others,  206. 

WARRANTY. 

1.  Where  a  freehold  estate  has  been  con- 
veyed with  warranty,  and  the  warrantee 
afterwards  evicted,  the  proper  measure  of 
damages  is  the   value   of   the   land   at   the 


time  of  the  warranty,  and  not  at  the  time 
of  the  eviction.     Stout  v.  Jackson,  132. 

2.  Quaere.  Will  an  action  of  covenant  lie 
on  a  mere  real  warranty?    Ibid. 

3.  The  best  standard  of  value  is,  in  gen- 
eral, the  price  agreed  upon  at  the  time  of 
the  sale.     Ibid. 

4.  These  rules  apply  equally  to  executed 
and  executory  contracts.     Ibid. 

5.  Where  a  husband  conveys  the  prop- 
erty of  his  wife,  with  warranty  against  the 
claims  of  himself  and  his  heirs,  his  chil- 
dren, deriving  title  from  their  mother,  will 
not  be  affected  by  the  warranty.  Urquhart 
and  others  v.  Clarke  and  others,  549. 

6.  The  doctrine  of  collateral  warranty 
examined.    Ibid. 

WILLS. 

1.  See  Probate,  No.  1. 

2.  See  Publication,  No.  1. 

WRIT   OF   RIGHT. 

1.  If  any  portion  of  land  described  in 
the  count  in  a  writ  of  right  is  included  in 
the  patent  under  which  the  demandant 
claims,  it  is  sufficiently  identified.  Norvell 
V.  Camm  and  others,  68. 

2.  See  Abatement,  No.  1. 
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ARGUED  AND  DETERMINED 
IN 


THE    COURT   OF   APPEALS 


OT 


VIRGINIA 


VOL.     III. 


By     Peyton    Randolph, 

Counsellor  at  Law. 


Eastern  District  of  Virginia^  to  wit : 

(  — '.^^  ^  BE  IT  REMEMBERED,  That  on  the  fifteenth  day  of  January,  in  the  fiftieth 
^  L.  S.  V  year  of  the  independence  of  the  United  States  of  America,  Peter  Cottom,  of  the 
( -^^ —  )  said  district,  hath  deposited  in  this  office  the  title  of  a  book,  the  right  whereof 
he  claims  as  proprietor,  in  the  words  following',  to  wit : 

"Reports  of  Cases  argued  and  determined  in  the  Court  of  Appeals  of  Virginia. — Vol.  III. 
—By  Peyton  Randolph,  Counsellor  at  Law." 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled,  "An  act  for 
the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts  and  books,  to  the 
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AKGUBD  Ain>  DBTSKlflNBD  IN  THS 


Supreme  Court  of  Appeals  of  Virginia. 


Linney's  Executor  v.  Holliday. 

November,  1825. 

Bxtntortf— Appeal  by— Security.*— An  executor  can 
appeal  wlUiont  ffivinff  bond  and  security. 

This  was  a  suit  brought  by  Linney,  in 
his  life-time,  against  Holliday;  and  during 
its  pendency,  the  plaintiff  died.  The  suit 
was  revived  in  the  name  of  his  executor, 
and  a  decree  rendered  against  him.  The 
executor  prayed  an  appeal,  which  was  al- 
lowed upon  condition  of  his  giving  bond 
and  security.  The  bond  was  accordingly 
given.  Johnson  then  moved,  that  the  ap- 
peal should   be    allowed    to    the   executor, 

without  giving  bond  and  security. 
2  *The  PRESIDENT,  delivered  the 

opinion  of  the  Court: 
The  Court  is  of  opinion,  that  it  was  error 
in  the  Chancery  Court  to  require  bond  and 
security  in  this  case;  and  that  upon  appli- 
cation to  this  Court,  assigning  that  error, 
the  appeal  will  be  allowed  as  of  right. 


Miller  V.   Kennedy. 

November.  188& 

Award— TlBM  and  Place  of  Making— Notice,  t— It  is  not 

unlTersaily  true,  tbat  notice  should  be  fflven  of  the 
time  and  place  of  making  an  award. 
Saaie— Same— Want  of  Notice— Corruption— How  Taken 
Advantage  of.t— Butif  notice  be  necessary,  the  de- 
fendant cannot  avail  himself  of  the  want  of  it. 
where  the  submission  has  been  by  the  mere  actor 
the  parties,  nor  of  corruption  or  partiality  in  the 
arbitrator,  nor  of  any  other  extrinsic  circum- 
stance whatever,  in  an  action  on  the  award,  or  on 
a  submission  bond:  but  his  only  redress  is  in  a 
Court  of  Equity.  AUter  if  the  submission  be  by 
order  of  Court. 

Kennedy  brought  an  action  on  the  case 
against  John  &  William  Miller,  as  con- 
signees of  goods  on  board  the  schooner 
Charlotte,  of  which  the  plaintiff  was  mas- 
ter. The  declaration  alledges  that  the  said 
schooner  did,  on  her  voyage,  "meet  with 
a  violent  storm  and  bad  weather;  by 
reason  whereof,  and  for  the  preservation 
of  the  said  schooner  and  cargo  and  her 
loading  from  being  utterly  lost,  the  said 
master  was  forced  to  cut  away  and  throw 
overboard  part  of  her  rigging  and  cargo, 
and  the  said  schooner  suffered  other  dam- 
ages, and  it  is  believed  that  her  loading  also 
received  great  damage:"  that  the  Millers, 
with  many  other  persons,  were  consignees 


•See  foot-note  to  Maeauley  v.  Grlffln.  4  Gratt  »: 
moQoirraphic  note  on  ''Executors  and  Administra- 
tors" appended  to  Rosser  t.  Depriest,  5  QratL  6. 

tSee  monoffraphlc  note  on  "Arbitration  and 
Award"  appended  to  Bassett  v.  Cunningham.  9 
Gratt  884. 

,  The  principal  case  is  cited  with  approval  in  Doo- 
UtUe  T.  Malcom.  8  Leiffh  618:  Dickinson  v.  R.  Co..  7 
W.  Va.  481. 


of  goods  on  board  the  said  vessel;  and  it 
was  agreed  between  the  plaintiff  and  the 
said  Millers,  and  the  other  freighters  of 
the  said  schooner,  or  their  consignees,  that 
the    loss    and    damage    sustained    by 

3  the    said    schooner    and    *her    goods 
and     loading,    in    the    said     voyage, 

should  be  adjusted  by  John  Cowper,  sec- 
retary of  the  Marine  Insurance  office  of 
Norfolk,  whom  they  severally  empowered 
to  value  and  adjust  the  same,  and  to  award 
such  average  as  he  should  think  just,  &c.: 
and  the  said  Millers  and  others  respect- 
ively agreed  with  the  plaintiff,  to  pay  and 
make  good  the  loss  and  damage  sustained 
as  aforesaid:  that  the  said  John  Cowper 
did,  in  due  manner,  by  writing  under  his 
hand  and  seal,  declare,  order  and  award 
the  average  upon  the  said  schooner,  and 
upon  the  goods  and  merchandizes,  and  ap- 
portioned the  same  amongst  the  persons 
interested  therein;  and  awarded,  that  the 
said  John  &  William  Miller  should  pay  the 
sum  of  $584  86  cents,*  as  their  proportion 
of  the  said  general  average;  of  which  said 
statement  and  adjustment  the  Millers  had 
notice.  The  plaintiff  avers  non-perform- 
ance on  the  part  of  the  defendants. 

The  defendants  pleaded  non  assumpsit, 
the  plaintiff  replied  generally,  and  issue 
was  joined. 

The  jury  found  for  the  defendants,  and 
judgment  was  rendered  accordingly. 

On  the  trial,  the  plaintiff  offered  in  evi- 
dence to  the  jury,  a  paper  writing  signed 
by  the  several  freighters  or  consignees, 
which  recites  the  terms  of  submission  as 
above  set  forth  in  the  declaration,  with  the 
interest  of  each  shipper  on  board  of  the 
said  schooner.  The  plaintiff  also  intro- 
duced another  paper  giving  an  account  of 
the  causes  of  the  loss  sustained  by  the 
schooner  Charlotte;  in  which  it  is  said  that 
the  schooner,  in  order  to  avoid  a  vessel 
that  had  the  appearance  of  a  man  of  war 
brig,  was  compelled  out  of  her  course,  and 
under  the  necessity  of  keeping  so  close 
upon  Chingoteague  shoals,  that  she  struck 
thereon,  and  was  obliged,  in  order  to 
lighten,  to  throw  overboard  a  part  of  the 
cargo;  and  in  consequence  of  the  damage 
sustained,  was  obliged  to  put  in  to  Nor- 
folk, to  be  repaired,  &c. 

The   plaintiff   also   offered   in   evidence   a 

paper  signed  and  sealed  by  John  Cowper, 

adjusting  the  average  of  each  person 

4  ♦concerned.       The       sum       awarded 
against    John    &    William    Miller,    is 

$584  86  cents,  as  stated  in  the  declaration. 
This  paper  was  proved  before  a  notary 
public. 
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The  defendant  moved  the  Court  to  ex- 
clude the  last  mentioned  paper  from  going 
in  evidence  to  the  jury,  unless  the  plain tifE 
could  prove  that  the  said  Cowper  had  given 
notice  of  the  time  and  place  for  examining 
the  matters  submitted  for  his  decision;  and 
there  being  no  evidence  of  any  notice  what- 
ever given  by  the  said  Cowper  in  the 
premises,  the  Court  gave  the  instruction 
accordingly,  and  excluded  the  award.  The 
plaintiff  excepted. 

The  plaintiff  appealed  to  the  Superior 
Court  of  Law,  where  the  judgment  was 
reversed,  and  the  defendants  appealed  to 
this  Court. 

Johnson,  for  the  appellants,  made  the 
fallowing  objection  to  the  judgment: 

1.  The  paper  purporting  to  be  an  award, 
was  improperly  admitted  as  evidence,  be- 
cause there  was  no  notice  of  the  time  and 
place  of  making  the  award.  The  case  of 
Tittenson  v.  Peat,  3  Atk.  530,  which  seems 
to  militate  against  this  doctrine,  is  imper- 
fectly reported,  and  its  authority  questioned 
by  Kyd  on  Awards,  239.  The  same  book, 
p.  59,  60,  72,  denies  the  doctrine,  and  asserts, 
the  necessity  of  notice.  Dig.  Book  4,  Tit. 
8,  §  27.  This  was  a  question  of  fact,  and  the 
presence  of  the  parties  was  necessary. 

It  may  be  doubted  whether  this  objection 
can  be  taken  in  a  Court  of  Law;  and  Kyd 
on  Aw.  226,  may  be  cited  as  authority  for 
that  doubt.  But  this  passage  rests  upon 
the  case  of  Wills  v.  M'Cormick,  2  Wils. 
348;  and  that  case  applies  only  ta  partiality, 
corruption  or  misbehaviour.  The  objection 
for  want  of  notice  does  not  come  under 
either  of  those  heads.  Notice  is  an  indis- 
pensable requisite  to  an  award.  There 
cannot  be  an  award  without  it.  It  is  there- 
fore a  legal  defence.  The  plea  of 
5  non  assumpsit  *covers  this  defence. 

Swinford  v.  Byrne,  5  Common  Law 
Reports,  438;  Mitchell  v.  Stavely,  16  East. 

2.  There  ought  to  have  been  notice  also 
of  the  award  having  been  made.  Kyd  on 
Aw.  67,  71,  72,  73. 

3.  The  paper  ought  not  to  have  gone  to 
the  jury  for  other  reasons.  1.  It  does  not 
profess  to  be  an  award,  and  there  is  no 
proof  that  it  was  so  intended.  2.  The 
award  does  not  conform  to  the  submission. 
The  former  states  that  the  loss  happened 
in  consequence  of  the  appearance  of  a  man 
of  war  brig;  while  the  latter  represents 
that  the  loss  happened  from  a  violent 
storm.  3.  The  submission  is  not  proved. 
It  ought  to  be  made  by  all  parties  con- 
cerned. There  is  no  proof  that  the  own- 
ers ever  consented  to  the  submission. 

Attorney  General,  for  the  appellee,  said, 
that  upon  general  principles,  notice  is  not 
necessary  where  the  arbitrator  is  well  ac- 
quainted with  the  subject,  and  where  it 
could  not  be  elucidated  by  any  information 
furnished  by  the  parties. 

Upon  authority,  the  case  in  3  Atk.  530, 
is  in  favor  of  the  appellee.  Its  authority,  it 
is  true,  is  denied  in  Kyd  on  Awards;  but 
this  opinion  is  only  supported  by  a  refer- 
ence to  the  civil  law.  On  the  other  hand, 
the  authority  of  Atkyns,  is  supported  by 
Bac.  Abr.  tit.  "Arbitrament,"  K.  p.  239; 
lb.  233.  It  is  not  necessary  to  prove  what 
it  is  not  necessary  to  aver.    Lawes  on  As- 


sump.  213;  1  Saund.  327;  Hall  v.  Lawrence, 
4  T.  R.  589;  1  Bos.  &  Pull.  91,  175.  That 
an  allegation  of  notice  is  not  necessary,  ap- 
pears from  2  Chitt.  PI.  219,  in  which  there 
is  the  form  of  a  declaration  without  such 
an  allegation.  But  if  notice  be  essential, 
it  ought  to  be  intended. 

The  objection  that  there  is  no  proof  of 
the  award,  does  not  lie  in  the  mouth  of  the 
appellant,  because  he  had  excluded  the 
award,  and  thereby  precluded  the  possi- 
bility of  proving  it. 

As  to  notice  of  the  award  having  been 

made,    that    is.   not    made    a    ground   of 

objection  in   the  bill   of  exceptions. 

6  *That  only  relates  to  notice  of  the 
time  and  place  of  taking  the  award. 

The  variance  between  the  submission  and 
the  award,  is  unimportant  The  arbitrator 
was  not  required  to  say  how  the  vessel  was 
lost;  but  to  adjust  the  average  upon  the 
loss.  All  the  rest  is  mere  recital,  and 
therefore  immaterial. 

November  18.  JUDGE  CABELL,  de- 
livered his  opinion: 

This  was  an  action  on  the  case,  brought 
in  the  Hustings  Court  of  the  city  of  Rich- 
mond, by  Miller  against  Kennedy,  on  an 
award.  On  the  trial  of  the  cause,  the 
plaintiff  having  offered  in  evidence  the  sub- 
mission and  award,  the  defendant  moved 
the  Court  to  exclude  the  award  from  going 
to  the  jury  in  evidence,  unless  the  plaintiff 
could  prove  that  the  arbitrator  had  given 
notice  of  the  time  and  place  for  examining 
the  matters  submitted  for  his  decision  and 
arbitration;  and  there  being  na  evidence  of 
any  notice  whatever,  given  by  the  arbitrator 
or  received  by  the  defendant,  the  Court 
excluded  the  award;  to  which  opinion,  the 
plaintiff  excepted.  The  jury  found  for  the 
defendant;  and  the  plaintiff  appealed  to  the 
Superior  Court  of  Law  for  the  county  of 
Henrico,  where  the  judgment  was  reversed. 
From  that  judgment,  the  defendant  ap- 
pealed to  this  Court. 

The  only  point  in  the  cause,  is  that  made 
in  the  bill  of  exceptions,  viz.  the  necessity 
of  notice  as  to  the  time  and  place  of  mak- 
ing the  award. 

I  am  not  aware  of  any  rule  of  universal 
and  inflexible  application,  in  relation  to 
this  subject.  It  is  highly  probable  that 
justice  would  require,  in  most  cases,  that 
such  notice  should  be  given.  But  it  is 
obvious,  that  there  are  many  cases  in 
which  it  would  be  unnecessary.  The  case 
may  be  one  not  depending  on  evidence;  or 
all  the  facts  may  have  been  agreed  and 
made  known  to  the  arbitrators. 

7  *But  admitting  that  notice  were 
necessary,  there  is  a  manifest  dis- 
tinction between  awards  where  the  sub- 
mission has  been  by  the  mere  act  of  the 
parties,  and  where  the  act  of  the  parties  has 
been  accompanied  by  the  interposition  of 
a  Court. 

The  submission  in  this  case,  was  of  the 
former  kind;  and  in  such  cases,  it  is  well 
established,  that  in  an  action  on  the  award, 
or  on  a  bond  for  performing  the  award, 
the  plaintiff  cannot  be  required  to  prove 
any  thing  more  than  the  execution  of  the 
award,  according  to  the  submission;  and 
that  the  defendant  in  such  actions  cannot 
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avail  himself,  in  his  defence,  of  want  of 
notice,  corruption  or  partiality  in  the  ar- 
bitrator, or  of  any  other  extrinsic  circum- 
stance whatever.  The  defendant's  only 
redress  in  such  cases,  is  a  resort  to  a  Court 
of  Equity.  1  Saund.  327,  (a)  note  3;  Kyd 
on  Awards,  226,  227.  The  want  of  notice, 
then,  even  if  this  were  a  case  requiring 
notice,  could  not  be  taken  advantage  of  in 
this  action;  and  I  am  for  affirming  the 
judgement. 

No  opinion  is  given  on  the  other  points 
made  in  the  argument,  because  it  is  not 
thought  that  they  are  presented  by  the 
case  in  the  record. 

The  other  Judges  concurred,  and  the 
judgment  was  affirmed.* 


8  *Kemper  v.  Kemper  and  Others. 

November,  1826. 

Sliertffi*-Deed  tolmlemolfy  forPalluraof  Duty— Valid- 

Ity.  -A  deed  executed  for  the  purpose  of  indemni- 
f  vinff  a  sheriff  for  the  fines,  &c  Incurred  by  him, 
arlslnff  from  bis  failure  to  return  an  execution,  or 
for  any  of  the  consequences  of  a  prospective  fall- 
are  in  his  duty,  is  void. 

Sunrt— Retarn  "Ready  to  SstUfy."— A  return  of 
"ready  to  satisfy."  when,  in  fact,  the  execution 
had  not  been  levied,  is  not  a  false  return,  in  the 
leffal  senses  and  a  deed  to  indemnify  the  sheriff 
affainst  the  conseqnences  of  such  return,  will  be 
rood,  the  return  day  of  the  execution  beiuflr  past 
before  the  date  of  the  contract  for  indemnity. 

5wBet— Deed  to  Indemnify— Payments  on  Ttam  by 
Makers— Effect— Although  such  a  deed  affords  no 
security  to  indemnify  the  sheriff  for  any  fines  for 
not  returning  an  execution,  yet  if  actual  pay- 
ments be  made  by  the  party  indemnifying,  in 
dlacharare  of  any  fine,  such  payments  will  stand. 

This  was  an  appeal  from  the  Fredericks- 
burg Chancery  Court. 

The  suit  was  brought  by  Reuben  Kemper, 
against  John  Kemper,  Daniel  Withers,  and 
Thompson  Ashley.  The  following  opinion 
contains  a  sufficient  history  of  the  case. 

Lomax  and  Stanard,  for  the  appellant. 

Leigh,  for  the  appellees. 

November  14.    JUDGE  CARR: 

The  defendant  Ashley  was  a  deputy  sher- 
iff of  Fauquier  county,  from  February, 
1814,  to  February,  1818.  During  this  time, 
many  executions  came  to  his  hands  against 
the  defendant  John  Kemper.  These  execu- 
tions he  held  up,  neither  levying  nor  re- 
turning them.  The  creditors  seem  to  have 
had  a  good  deal  of  forbearance;  but  at 
length  they  began  to  make  motions  against 
the  sheriff,  for  failing  to  return  the  execu- 
tions. As  the  law  was  then  understood  and 
practiced  on,  motion  after  motion  might 
be  made,  until  the  execution  was  returned. 
The  defendant  Ashley  found  himself  in 
this  dilemma; — he  must  either  submit  to 
motions  without  end,  for  fines,  or  he  must 
make  such  return,  as  would  subject  him 
to   the  whole   debt,   and  the   15   per 

9  cent.  *damages.    He  advised  with  Mr. 
Scott,  a  gentleman  standing  high  in 

the  profession  of  the  law,  and  interested 
as  plaintiff's  counsel,  in  several  of  the 
heaviest  executions.  His  advice  was,  that 
he  should  obtain  an  indemnity  from  Kem- 
per, and   return  the   executions   "ready  to 


*The  Prbsidbnt,  absent. 

+Sce  generally,  monographic  note  on  "Sheriffs  and 
CoQsubles**  appended  toGoode  v.Oalt.  Gilm.  15& 

The  principal  case  is  cited  in  Skipwith  v.  Cun- 
&lQffham,  8  Leiarh  SM:  Smith  v.  Nicholas,  8  Leigh  808: 
Gordon  y.  Cannon,  ISGratt.  48i. 


satisfy."  This  plan  was  carried  into  exe- 
cution. On  the  19th  of  January,  1818, 
Kemper  executed  a  deed  of  trust  on  va- 
rious property,  to  Withers,  as  trustee;  the 
purpose  of  which  was,  to  indemnify  Ashby 
against  all  the  consequences  of  his  past 
failures;  and  also,  of  any  failures  which  he 
might  be  guilty  of,  in  executions  which 
should  thereafter  come  to  his  hands.  This 
deed  of  trust  was  not  recorded  in  time;  but 
there  is  full  proof  that  the  plaintiff  knew 
of  it,  when  he  took  a  deed  of  trust  of  a 
subsequent  date,  on  the  same  property. 
The  defendant  Kemper,  not  having  com- 
plied with  his  undertaking  to  pay  off  the 
executions,  and  keep  Ashby  harmless,  his 
trustee  advertised  a  sale  under  the  deed  of 
trust;  and  the  plaintiff,  claimine  under  his 
subsequent  deed,  filed  this  bill  of  injunction 
to  stay  the  sale,  and  have  the  deed  to 
Ashby  set  aside;  on  the  ground  that  the 
consideration  was  illegal,  being  to  induce 
the  officer  to  make  false  returns  on  those 
executions  which  had  come  to  his  hands, 
and  to  violate  his  duty  in  those  which  might 
thereafter  come  to  him. 

The  Chancellor  decided,  that  so  far  as 
the  defendant  Ashby,  at  the  date  of  the 
deed,  was  liable  for  executions  placed  in 
his  hands,  the  consideration  of  the  deed 
was  valid  as  an  indemnity,  to  the  extent 
of  the  principal,  interest  and  costs,  which 
ought  to  have  been  made  on  the  executions; 
but  invalid  for  every  other  purpose;  but 
that  though  the  deed  was  an  invalid  se- 
curity for  anv  fines,  forfeitures  or  dam- 
ages, incurred  or  paid  by  the  sheriff  for 
failure  to  do  his  duty,  yet  if  any  of  these 
fines,  forfeitures  or  damages,  had  been  dis" 
charged,  or  payments  made  towards  them, 
by  the  defendant  Kemper,  or  by  his  di- 
rections, these  payments  should  not  be 
called  back,  or  differently  applied,  in  set- 
tling the  account.  Under  this  de- 
10  cision,  the  account  was  taken,  *and 
the  injunction  partly  dissolved;  from 
which  decree,  the  appeal  is  taken. 

The  first  question  arises  on  the  validity 
of  the  deed  from  John  Kemper  to  Ashby. 
It  was  acknowledged  by  the  appellee's 
counsel,  in  the  argument,  that  the  consid- 
eration of  this  deed  was  invalid,  so  far  as 
it  purported  to  indemnify  the  sheriff  from 
the  fines,  forfeitures  and  damages,  arising 
from  his  failing  to  return  the  executions; 
and  so  far  also,  as  it  provided  indemnity 
for  any  of  the  consequences  of  a  prospect- 
ive failure  in  his  duty;  but  is  was  contended, 
that  the  consideration,  so  far  as  it  was  to 
indemnify  for  the  returning  the  executions 
"ready  to  satisfy,"  which  had  before  come 
to  his  hands,  was  good  as  to  principal,  in- 
terest and  costs;  and  that  the  Court  might 
separate  the  good  from  the  bad.  On  the 
other  side,  it  was  insisted,  that  the  whole 
consideration  was  illegal,  and  the  deed  void. 

If  the  whole  consideration  was  illegal, 
it  must  be  because  it  violated  some  statute, 
or  was  in  its  nature  immoral  and  vicious.  I 
know  of  no  statute  which  this  deed  violates; 
certainly  it  does  not  come  within  the  letter 
or  the  spirit  of  our  statute,  (1  R.  C.  281, 
§  20,)  speaking  as  to  obligations  taken  by 
sheriffs  or  persons  in  their  custody.  This 
indeed    was    admitted    in    the    argument. 
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With  respect  to  that  part  of  the  considera- 
tion which  the  Chancellor  declared  good, 
what  moral  principle  or  feeling  does  it 
outrage?  It  certainly  could  not  be  the 
motive  which  led  the  sheriff  to  neglect  his 
duty,  and  forbear  to  levy  the  executions; 
for  they  were  out  of  date  before  the  con- 
tract was  made.  He  had  already  incurred 
the  liability.  The  consideration  for  the 
indemnity  was  past.  His  neglect,  then,  and 
violation  of  his  duty,  could  not  be  induced 
by  that  indemnity;  and  when  Kemper  re- 
flected that  here  was  a  man,  who  had  been 
severely  fined,  and  had  incurred  much 
heavier  responsibilities,  because  he  had 
forborne,  at  his  request,  to  take  his  prop- 
erty from  him  by  executions;  it  surely  was 
no  immoral  or  corrupt  feeling,  which 
prompted  him  to  execute  the  deed  for  his 

indemnity. 
11  *But   it   was   said,  that   the   return 

on  the  executions,  "ready  to  satisfy," 
was  not  made  till  after  the  deed  of  trust 
was  executed;  that  they  were  thus  re- 
turned, in  consequence  of  that  arrangement: 
that  the  return  was  false;  and  this  -false 
return  was  a  part  of  the  consideration,  for 
which  the  deed  was  made.  But  were  these 
returns  false,  in  the  legal  sense?  When  a 
sheriff  returns  "ready  to  satisfy,"  does  he 
necessarily  say,  "I  have  levied  this  execu- 
tion on  the  goods  and  chattels  of  the  de- 
fendant; have  sold  those  goods,  and  raised 
the  money?"  Does  he  not  rather  mean  to 
say,  "I  have  so  proceeded  on  this  execution, 
(no  matter  how)  that  I  am  ready  to  pay 
the  money?"  Suppose  the  sheriff,  before 
he  got  the  execution,  had  borrowed  money 
of  the  debtor;  suppose  he  had  bought  prop- 
erty of  him  to  the  amount;  suppose  the 
debtor  had  undertaken  to  pay  money  for 
the  sheriff;  suppose  any  other  contract 
between  them,  by  which  the  sheriff  was 
induced  to  take  upon  himself  the  responsi- 
bility of  the  return.  Might  he  not,  in  all 
these  cases,  make  it?  Could  he  be  pro- 
ceeded against,  and  punished  for  it  as  a 
false  return?  These  questions  are  an- 
swered by  the  decision  of  this  Court,  in 
Norris  v.  Crummey,  &c.  2  Rand.  323,  where 
they  say,  that  under  such  circumstances, 
the  return  of  "ready  to  satisfy,"  would  be 
a  valid,  true  and  proper  return.  This  ob- 
jection, therefore,  is  of  no  weight.  The 
sheriff  had  so  acted  with  the  executions, 
that  he  could  make  no  true  return,  which 
would  not  render  him  liable.  If  he  made 
no  return,  they  would  go  on  fining  him  in 
infinitum.  He  advised  with  counsel,  and 
"ready  to  satisfy,"  was  thought  the  best 
return  he  could  piake.  The  deed  of  trust, 
then,  so  far  as  the  actual  liability  of  the 
sheriff  is  provided  for,  violates  no  principle 
of  honesty,  morality,  or  common  law. 

But  it  is  confessed,  that  the  provision  for 
the  future  failures  of  the  sheriff  is  void; 
the  consideration  being  a  violation  in  pros- 
pect of  his  duties.  Does  this  vicious  con- 
sideration avoid  the  whole  deed,  or  may 
we  separate  the  bad  from  the  good,  and 
sustain  the  deed  for  the  latter? 
12  *We  do  not  encounter  the  question 
here,  whether  there  is  any  difference, 
and  what,  between  an  instrument  affected 
by  a  statute,  and  one  depending  on  the  prin- 
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ciples  of  the  common  law;  for  this  deed 
touches  no  statute  that  I  know  of;  the 
question  is  wholly  upon  the  principles  of 
the  common  law;  and  the  cases  are  ver\' 
numerous  to  shew,  that  wherever  the  trans- 
action is  of  such  a  nature,  that  the  good 
consideration  can  be  separated  from  the 
bad,  the  Court  will  do  it.  Robinson  v. 
Bland,  2  Burr.  1077;  Same  Case,  2  Black. 
Rep.  234;  Petrie  v.  Hannay,  3  Term.  Rep. 
418;  v.   King,  11   East.  165;  Wig.? 


V.  Shuttleworth,  13  East.  87;  How  v.  Synge, 
15  East.  440;  Bradshaw  v.  Balders,  4  Tanm. 
57;  Fuller  v.  Abbott,  4  Taunt.  105;  Collins 
V.  Blantern,  2  Wils.  301;  Pigot's  Case,  11 
Rep.  (b;)  Norton  v.  Simmes,  Hob.  14; 
Greenwood  v.  Bishop  of  London,  5  Taunt. 
727;  Newman  v.  Newman,  4  Maule  &  Sel- 
wyn,  66.  Thus  far,  therefore,  I  coucur 
entirely  with  the  Chancellor. 

Another  objection  to  t4ie  decree  is,  that 
two  exceptions  taken  to  the  report,  were 
sustained  by  the  Chancellor.  These  ex- 
ceptions arose  on  the  question  of  payments. 
The  Chancellor  had  decided,  that  thoiKh 
the  deed  furnished  no  security  to  indemnify 
the  sheriff  for  any  fines;  yet  if  the  defend- 
ant Kemper  had,  in  any  case,  made  actual 
payments  in  discharge  of  any  fine,  such 
payments  should  stand: — a  principle  sup- 
ported by  many  cases.  See  Collins  v  Blan- 
tern, ubi.  sup.  Ashby  excepts  to  the  report 
of  the  commissioner:  1st,  because  he  re- 
fused to  admit  as  payments  of  the  fine'. 
&c.  $7  87,  and  $220  74;  the  first  being  a 
judgment  for  costs,  imposing  a  fine  on 
Ashby;  the  second,  the  amount  of  fines 
imposed  on  Ashby  for  not  returning  exe- 
cutions in  the  case  of  Scott,  assignee  v. 
Kemper,  of  April  3d,  1817.  This  exception 
is  sustained  by  the  Chancellor,  I  think, 
correctly,  upon  the  principle  he  had  laid 
down;  because  these  w^ere  fines  and  costs 
imposed  on  Ashby  in  1817,  in  the  cases  of 
Scott,  assignee  v.  Kemper,  &c.;  and  in  his 
bill,  filed  against  Jennings,  the  de- 
13  fendant  Kemper  ♦says,  that  he  had 
paid  all  those  fines  himself.  Now  if 
he  made  the  payments,  specially  to  those 
purposes,  as  we  must  conclude  from  his 
own  oath,  they  could  not  afterwards  be 
called  back,  and  credited  against  the  prin- 
cipal sums  of  the  executions. 

The  second  exception  is  on  account  of 
$448.  Thir,  was  also  properly  sustained,  I 
think,  because  it  was  originally  paid  to- 
wards the  fines  in  the  same  cases  of  Scott, 
assignee  v.  Kemper;  and  when  the  arbi- 
trators decided  that  so  much  should  be 
deducted  from  those  particular  fines,  it 
should  have  been  applied  to  the  15  per 
cevit.  awarded  against  the  sheriff.  This  was 
its  original  destination  by  the  defendant 
Kemper,  (and  not  as  a  payment  to  any 
part  of  the  principal  of  the  debt;)  and  the 
arbitrators  so  understood  it,  as  may  be 
seen  by  their  award,  and  the  depositions 
of  Scott  and  Jennings. 

I  think,  therefore,  that  the  decree  is  right, 
and  should  be  affirmed. 

The  other  Judges  concurred,  and  the  de- 
cree was  affirmed.* 


•Judges  Cabell,  and  Green,  were  absent   Judgi 
Green,  decided  the  cause  In  the  CkJurt  below. 
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*H  arris  v.  Crenshsw. 

November,  1828l 

Trespa««  Qnare  Clansum  Pre^— Convenion  Into 
De  Bonis  Asportotls.— An  action  of  trespass  onare 
clansom  frerit.  Is  not  converted  into  an  action  de 
bonis  asportatis.  by  an  allegation  in  the  declara- 
UoD,  that  trees  cut  were  carried  away:  and 
therefore,  the  rule  actio  personalis  moritnr  cum 
persona  applies  to  such  an  action. 


I  of  Defendant— Bffoct.*— In  sucb  case,  if 
the  defendant  dies  before  verdict,  tbe  writ  will 
abate:  bnt  if  after  verdict  and  Jndrment,  tbe 
plaintiff  has  a  rigbt  to  a  scire  facias  airainst  tbe 
tbe  personal  representative  of  tbe  defendant, 
tbourb  not  against  bis  beir  or  devisee;  and  tbe 
personal  representative  bas  a  riffbt  to  reverse  tbe 
Jadrment.  on  appeal,  if  be  can. 

Real  Gstnte— Coteminous  Owners— Parol  Agreement 
•5  to  Boandary- Effect.— If  two  cotermlDons  own- 
ers of  land  agree,  by  parol,  to  establish  a  line 
between  them,  which  they  both  knew,  and  which 
in  truth,  was  different  from  the  true  line,  tbe 
title  does  not  pass  thereby, 

Ssme—Sanio— Same— Same— AcquioBConco.— Bnt  if  tbe 
line  was  mn  and  marked  as  a  divldlngr  line  be- 
tween them,  and  it  was  airreed  upon  by  parol,  as 
the  line;  if  there  were  two  processioninfirs  of  a 
part  thereof,  and  tbe  parties  and  those  clalmlDgr 
under  them  acquiesced  in  the  said  line  for  20 
years,  it  is  equivalent  to  a  surrender  of  tbe  pos- 
session of  any  land,  which  may  be  cut  off  by  the 
said  line,  althouffb  it  might  have  belonged,  before 
tbe  line  was  rnn,  &c  to  tbe  other  party. 

Trespass  quare  clausum  fregit,  brought 
by  Harris  against  Izard  Bacon,  in  the 
Superior  Court  of  Henrico.  Bacon  died 
pending  the  suit;  and  Crenshaw,  his  dev- 
isee, and  his  executors,  were  'made  de- 
fendants by  consent.  He  pleaded  the 
general  issue.  Verdict  and  judgment  for 
defendant.     Harris  appealed. 

The  controversy  turned  on  a  question 
of  boundaiy,  and  the  title  of  60  acres  of 
Chickahominy  Swamp  was  in  dispute, 
of  which  both  parties  claimed  the  right  of 
possession.  At  the  trial,  the  plaintiff  filed 
a  bill  of  exceptions;  from  which  it  appears, 
that  Nathaniel  Bacon  the  elder,  being  pro- 
prietor of  all  the  lands  now  held  by  both 
parties  who  are  coterminous  holders,  by 
his  will  dated  in  1743,  divided  those  lands 
between  his  sons  Lyddal  and  Langston  on 
the  one  part,  and  Nathaniel  on  the  other, 
by  metes  and  bounds  distinctly  designated 
in  his  will;  and  it  is  not  disputed,  that  ac- 
cording to  the  will,  that  part  of  the  divid- 
ing line  between  those  devisees  which  is 
now  in  dispute,  was  the  straight  line  which 
the  appellee  now  claims  to  be  the 
15  *true  line.  In  the  partition  between 
Lyddal  and  Langston,  the  land  ad- 
joining their  brother  Nathaniel's  land,  was 
assigned  to  Langston,  who  sold  and  con- 
veyed the  same  to  Nathaniel  Wilkinson,  by 
deed  dated  the  6th  October,  1755.  Na- 
thaniel Bacon  the  younger,  and  Wilkinson, 
thus  became  coterminous  holders;  and 
Harris  (who  claims  under  Richard  Greg- 
ory and  wife,  devisees  of  Wilkinson,)  in- 
troduced parol  evidence  to  prove,  that  in 
1759,   Bacon    and    Wilkinson    intending    to 


•Real  Estate-Action  for  Nuisance-Death  of  Party 
—Effect.— In  an  action  on  the  case  for  a  nnlsaDce  to 
tbe  freehold,  tbe  cause  of  action  dies  with  tbe  per- 
son. Upper  Appomattox  Co.  v.  Hardings.  11  GratL 
8,  citlDff  principal  case. 

Sale  of  Land— Specific  Performance— Possession.— 
Possession  alone  will,  nnder  some  circa  m  stances, 
entitle  tbe  purchaser  of  land  to  a  decree  for  spe- 
cific performance.  Gallaffber  v.  Qallafifber.  31  W. 
Va.  14.  5  S.  E.  Rep.  800.  cltinar  principal  case  as 
authority. 

See  further,  monographic  note  on  "Specific  Per- 
formance" appended  to  Hanna  V.  Wilson.  3  Qratt. 


mark  that  part  of  the  dividing  line  between 
them,  which  is  the  line  now  in  dispute,  anil 
to  run  a  straight  line  there  according  to 
the  will  of  Nathaniel  Bacon  the  elder,  from 
the  point  at  the  termination  of  the  highland 
fixed  by  the  will,  through  Chickahominy 
Swamp,  a  straight  course  to  the  bottom  of 
Rowcouncy  Neck,  the  other  point  fixed  by 
the  will,  procured  guides  for  that  purpose, 
to  conduct  them  through  the  forest  and 
swamp;  but  being  deserted  by  the  guides, 
they  diverged  from  the  intended  straight 
line,  and  ran  a  crooked  line  far  wide  of  the 
true  line,  which  came  not  near  the  point 
called  for  by  the  will,  and  cut  off  60  acres 
of  Bacon's  land.  And  he  introduced  parol 
evidence  to  prove  further,  that  both  Bacon 
and  Wilkinson  knew  that  the  line  they  had 
run  was  not  the  true  line,  yet  they  agreed 
to  mark  that  line,  and  establish  it  as  the 
dividing  line  between  them,  and  it  was 
marked  in  the  presence  and  by  consent  of 
both;  and  a  small  part  of  that  line  was  af- 
terwards twice  processioned.  Crenshaw, 
(who  claims  under  the  will  of  Izard  Bacon, 
the  devisee  of  Nathaniel  Bacon  the 
younger,)  introduced  parol  evidence  on  his 
part,  to  prove,  that  Izard  Bacon,  immedi- 
ately after  the  death  of  his  father,  Na- 
thaniel, which  was  in  1774,  claimed  the 
land  now  in  dispute,  denying  that  the 
crooked  line  marked  as  above  said  was  the 
true  line;  that  for  20  years  before  the  pres- 
ent suit,  he  felled  trees  and  got  timber  from 
the  land  now  in  dispute;  that  in  one  in- 
stance, he  gave  notice  to  Wilkinson  that 
he  was  doing  so;  and  farther,  that  Wilkin- 
son, more  than  20  years  ago,  directed 
his  overseer  not  to  make  a  plant 
16  *patch  on  the  land  in  question,  say- 
ing it  was  disputed  land.  Where- 
upon, 

1st.  The  Court  instructed  the  jury,  (at 
the  instance  of  the  defendant's  counsel.) 
that  even  if  they  should  be  convinced  of 
the  facts  which  the  plaintiff  had  endeav- 
oured to  prove,  (as  above  stated,)  yet  the 
parol  agreement  between  Nathaniel  Bacon 
and  Wilkinson,  to  run  a  line  which  both 
knew  to  be  different  from  the  true  line,  and 
to  establish  a  false  line,  and  the  actually 
running  of  the  false  line,  did  not  pass  the 
title  from  Bacon  to  Wilkinson,  to  the  lands 
included  between  the  true  line,  and  the 
false  line  actually  so  marked;  (which  are 
the  lands  in  dispute.) 

2dly.  The  plaintiff's  counsel  moved  the 
Court  to  instruct  the  jury,  that  the  facts 
he  had  endeavoured  to  prove,  (as  above 
stated)  constituted,  taken  all  together,  such 
a  possession  in  Nathaniel  Wilkinson,  and 
those  claiming  under  him,  as  would  enable 
him  or  them  to  maintain  this  action  against 
Izard  Bacon,  and  those  claiming  under 
him.  But  the  Court  refused  to  give  snch 
instruction;  and  instructed  the  jury,  that 
the  mere  fact  of  running  and  marking  the 
said  false  line,  and  two  processionings  of 
part  thereof,  and  the  subsequent  acqui- 
escence of  Nathaniel  Bacon,  in  the  said  line 
and  processionings,  did  not  constitute  such 
an  adverse  possession  in  Wilkinson,  or 
those  claiming  under  him,  as  would  enable 
them  to  maintain  this  action  against  Izard 
Bacon,  or  the  defendant,  though  20  years 
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had  elapsed  from  running  such  line,  unless 
the  fact  of  running  and  marking  such  line, 
had  been  accompanied  or  followed  by  some 
act  of  actual  possession  on  Wilkinson's 
part,  (as  felling  of  trees,)  and  if  no  such  act 
of  actual  possession  was  proved,  the  pos- 
session of  the  land  must  be  considered  by 
the  jury,  as  going  along  with  the  title. 

To  these  opinions  of  the  Court,  Harris 
excepted. 

Wickham,  for  the   appellant,  contended, 

that  the   second   instruction  of  the   Court 

was   erroneous.     The   circumstances   prove 

an    actual    possession    in    Wilkinson 

17  and  those  claiming  *under  him;  or 
at  least  the  jury  might  infer  pos- 
session from  those  circumstances.  The 
question  of  possession  is  analogous  to  that 
of  livery  of  seisin;  which.  Lord  Coke  tells 
us,  Co.  Litt.  48,  a,  b,  may  exist  in  law  as 
well  as  in  deed,  as  by  the  performance  of 
some  act  which  will  be  considered  as  equiv- 
alent to  actual  livery.  The  same  author, 
lb.  169,  a,  tells  us  that  partition  between 
parceners  may  be  made  by  parol  as  well 
as  by  deed.  The  two  processionings,  and 
long  acquiescence  of  the  parties,  amount  to 
a  ratification  of  the  partition  which  was 
actually  made.  The  practice  of  running  a 
dividing  line,  in  which  the  parties  make 
mutual  concessions,  for  the  sake  of  con- 
venience, is  universal  in  this  country.  If 
it  be  objected  that  some  act  of  possession 
within  the  disputed  boundary,  is  necessary, 
an  act  is  required  which  is  impossible  in 
swamp  land  covered  with  wood. 

Leigh,  for  the  appellee,  stated  a  prelim- 
inary objection,  viz:  that  an  appeal  could 
not  be  prosecuted  by  or  against  an  executor 
or  devisee  in  such  a  case  as  this.  For  this 
position,  he  referred  to  1  Chitt.  PI.  56,  59; 
1  Saund.  215,  n,  1.  Our  act  of  Assembly, 
1  Rev.  Code,  390,  §  64,  only  gives  an  action 
for  goods  taken  and  carried  away  in  the 
life-time  of  the  testator;  not  for  personal 
torts  or  trespass  to  real  property,  as  cut- 
ting trees,  &c.  Williams  v.  Brandon,  1 
Bos.  &  Pull.  330;  Hook  v.  Hancock,  5 
Munf.  546;  1  Chitt.  PI.  58;  Emmerson  v. 
Emmerson,  Sir  W.  Jones,  177,  174. 

The  attempt  to  run  the  line  could  not 
be  a  conveyance  of  the  land.  By  our  laws, 
it  never  was  possible  to  convey  real  estate 
by  livery  of  seisin  alone,  without  deed. 
See  Revisal  of  1769,  142,  ch.  1,  sec.  1,  2. 
Where  no  actual  possession  is  proved,  the 
possession  of  land  shall  be  presumed  to  go 
with  the  title.  16  Vin.  Abr.  "Possession," 
a,  pi.  3,  4,  5,  p.  454;  Co.  Litt.  "Warranty," 
368,  a.  As  to  the  two  processionings,  they 
are  not  conclusive  evidence  of  boundary. 
1  Rev.  Code,  339,  §  75. 

18  *Wickham,  in  reply,  said,  that  the 
first  objection  would  have  been  more 

properly  made,  on  a  motion  to  quash  the 
scire  facias.  This  action  is  brought  for 
carrying  away  trees;  and  this  action,  by 
our  act  of  Assembly,  survives  the  wrong- 
doer, and  may  be  maintained  against  his 
representatives. 

November  17.  JUDGE  COALTER,  de- 
livered his  opinion: 

This  is  an  action  quare  clausum  fregit,  in 
which  there  was  a  verdict  and  judgment 
against  the  plaintiff,  who  appealed  to  this 


Court;  during  the  pendency  of  which  ap- 
peal, the  appellee  has  departed  this  life. 
A  scire  facias  having  issued  to  bring  both 
his  real  and  personal  representatives  before 
the  Court,  the  first  question  presenting  it- 
self is,  whether  the  appeal  can  be  revived 
at  all;  and  if  it  can,  whether  the  real  and 
personal  representatives  are  both  to  be 
made  parties  thereto,  or  only  the  latter? 

Whilst  it  must  be  admitted -on  all  hands, 
that  this  is  a  personal  action,  and  of  that 
nature  which  dies  with  the  person,  so  that 
if  the  judgment  be  reversed,  no  farther 
proceeding  can  be  had  in  the  Court  below, 
but  the  cause  must  stand  abated,  as  in  the 
case  of  Hook  v.  Hancock,  5  Munf.  546,  in 
this  Court:  yet  the  appellant  may  be  in- 
terested in  having  this  judgment  reversed, 
if  it  be  erroneous,  as  it  may  possibly  stand 
in  his  way  in  some  other  controversy,  in 
relation  to  the  land  in  dispute.  Although 
it  would  therefore  seem,  that  the  real  rep- 
resentative of  the  appellee  may  be  most 
interested  in  procuring  an  affirmance  of 
the  judgment;  yet  as  the  action  is,  in  its 
nature  personal,  as  aforesaid;  as  the  ap- 
pellant will  be  entitled,  in  case  of  reversal, 
to  recover  his  costs  in  this  Court,  to  be 
levied  of  the  goods  of  the  appellee;  it  would 
seem  that  the  personal  representative 
must  be  a  party;  and  it  is  not  perceived 
how  both  can  be  joined,  the  one  in  his 
representative,  and  the  other  in  his  indi- 
vidual character;  or  how  a  joint  judgment 
could  be  entered  for  pr  against  them; 
or  indeed,  how  any  judgment 
19  *could  be  entered  for  or  against  the 
real  representatives  in  this  case. 

The  scire  facias,  therefore,  as  to  the  real 
representative,  was  improvidently  awarded, 
and  must  be  quashed. 

On  the  merits,  I  am  of  opinion,  that  the 
first  instruction  mentioned  in  the  bill  of 
exceptions,  was  right. 

As  to  the  second  instruction,  I  have  found 
more  difficulty.  In  fact,  I  find  some  dif- 
ficulty in  ascertaining  its  import;  or  rather, 
the  data  on  which  I  am  to  consider  it  as 
predicated.  In  the  first  part  of  the  bill  of 
exceptions,  it  is  stated,  that  the  evidence 
was  introduced  by  the  plaintiffs,  tending  to 
shew  that  Nathaniel  Wilkinson  and  Na- 
thaniel Bacon,  being  desirous  to  run  the 
true  line  between  them,  did  proceed,  in 
1759,  to  do  so:  that  they  began  at  A.  one 
known  corner,  and  intended  to  run  a 
straight  line  to  the  bottom  of  the  neck,  the 
point  C.  in  the  plat,  another  know^n  point 
between  them:  that  their  guides  left  them; 
but  nevertheless  they  proceeded  on,  and 
ran  the  crooked  line  to  B.  Evidence  was 
also  introduced  to  prove,  (what  the  de- 
fendants denied)  that  the  said  Wilkinson 
and  Bacon,  after  they  reached  the  point 
B.  well  knowing  that  the  course,  so  pur- 
sued by  them,  was  not  the  true  course, 
nevertheless  agreed  to  mark  the  trees  on 
that  course,  and  to  establish  it  as  the  h*nc 
between  them;  and  accordingly  that  the 
line  was  so  marked,  in  the  presence,  and 
by  the  consent  of  both  of  them.  Evidence 
was  also  introduced,  for  the  purpose  of 
proving  that  a  part  of  the  said  line,  from 
A.  to  C.  was  afterwards  twice  processioned 
in   the   life-time   of   Nathaniel    Bacon,  (he 
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knowing  it,  and  making  no  objection;)  and 
that  the  processioners  were  probably  pre- 
vented from  going  farther,  by  the  mud  and 
water  in  the  swamp.  Wilkinson  died,  as 
is  admitted,  in  1809;  and  the  case  goes  on 
to  shew,  how  that  part  of  the  coterminous 
tract,  joining  this  disputed  land,  came  to 
the  plaintiff;  concerning  which^  there  is  no 
dispute:  that  N.  Bacon  died  m  1774,  and 
devised  his  land  to  Izard  Bacon  his  son, 
who  died  in  1816,  and  devised  to  the  de- 
fendant. 

20  *The     defendant     introduced     evi- 
dence  for    the    purpose   of   shewing 

(what  the  plaintiff  denied,)  that  Izard 
Bacon,  immediately  after  the  death  of  his 
father,  claimed  the  land  now  in  dispute,  as 
his  own,  denying  that  the  line  so  as  afore- 
said marked  by  Nathaniel  Wilkinson  and 
N.  Bacon,  was  the  true  dividing  line  be- 
tween them:  that  Izard  Bacon,  for  more 
than  20  years  before  this  suit,  repeatedly 
felled  trees  and  procured  timber  from  the 
said  land;  and  on  one  occasion,  gave  Wil- 
kinson notice,  that  he  was  doing  so;  and 
that  Wilkinson,  about  20  years  ago,  directed 
his  own  overseer  not  to  make  a  tobacco 
plant  patch  on  the  said  land,  saying  it  was 
disputed  land. 

The  counsel  for  the  defendant,  moved 
the  Court  to  instruct  the  jury,  that  even 
if  they  were  of  opinion,  that  the  facts 
which  the  plaintiff  endeavoured  to  prove, 
actually  occurred,  to  wit;  that  a  parol 
agreement  was  made  between  N.  Wilkinson 
and  N.  Bacon,  to  establish  a  line  between 
them,  which  they  both  knew  to  be,  and 
which  was,  in  truth,  different  from  the 
true  line,  and  the  actual  running  and 
marking  of  that  line,  by  virtue  of  the  said 
agreement;  yet  such  agreement  and  run- 
ning the  line,  did  not  pass  the  title  from 
Bacon  to  Wilkinson;  which  instruction 
was  given. 

The  plaintiff's  counsel  then  moved  the 
Court  to  instruct  them,  that  running  and 
marking  the  said  dividing  line  between  the 
said  parties,  and  the  two  processionings  of 
a  part  of  the  line  as  aforesaid,  together 
with  the  acquiescence  of  N.  Bacon  in  the 
said  line  during  his  life  (if  the  jury  should 
be  satisfied  of  such  facts,)  constituted  such 
a  possession  in  Wilkinson,  and  those 
under  him,  as  after  a  lapse  of  20  years,  (if 
the  jury  should  think  such  time  did  elapse,) 
would  enable  him  or  those  under  him,  to 
maintain  an  action  of  trespass  against 
Izard  Bacon,  or  those  claiming  under  him; 
which  instruction  was  refused.  But  the 
Court  instructed  the  jury,  that  the  mere 
fact  of  running  and  marking  the  line,  and 
the  two  processionings  of  part  of  the  said 
line,  and  the  subsequent  acquiescence 

21  of  the  *said  N.  Bacon,  in  the  said 
line  and  processionings,  did  not  con- 
stitute such  an  adverse  possession,  as 
would  enable  N.  Wilkinson  or  those  claim- 
ing under  him,  to  maintain  trespass  against 
Izard  Bacon,  or  the  defendant,  even  if  20 
years  should  have  elapsed  from  the  run- 
ning of  such  line;  unless  the  said  fact,  of 
running  and  marking  the  said  line,  was 
accompanied  or  followed  by  some  act  of 
actual  possession  on  the  part  of  the  said 
Wilkinson,    such   as    felling   trees;    and    if 


such  act  of  actual  possession  was  not 
proved,  the  possession  of  the  land  must  be 
considered  as  going  with  the  title. 

When  I  read  this  instruction,  I  was 
struck  with  the  manner  in  which  the  Judge 
limited  the  case  to  the  mere  facts  of  run- 
ning and  marking  the  line,  and  the  two 
processionings  of  part  of  the  line,  with  the 
subsequent  acquiescence  of  N.  Bacon,  in 
the  said  line  and  processionings,  as  not 
constituting  such  a  possession  as  would 
maintain  the  action;  unless  ^uch  running 
and  marking  was  accompanied  or  followed 
by  some  act  of  actual  possession,  &c.  I 
thought  the  Judge  had  improperly  thrown 
out  of  the  plaintiff's  case,  the  parol  agree- 
ment to  establish  that  as  the  line  between 
them,  which  the  first  part  of  the  bill  of 
exceptions  states  that  he  attempted  to 
prove.  I  think  a  case  depending  on  the 
mere  fact  of  two  neighbours  running  a 
line  and  marking  it  as  a  line  between  them, 
whether  they  did  or  did  not  know  that  it 
was  the  true  line,  and  making  no  objection 
when  a  part  of  that  line,  (which,  by  the 
by,  in  that  part  thereof,  was  very  near  the 
true  line,)  was  processioned,  and  acquiesc- 
ing therein,  (so  far  as  a  party  can  be  said 
to  acquiesce,  where  the  party  now  claim- 
ing possession  under  these  acts,  never  ex- 
ercised any  of  the  ordinary  acts  of 
ownership  of  the  disputed  land,)  is  very 
different  from  the  case  of  parties  running 
a  dividing  line;  and  though  they  found  it 
not  to  be  the  true  line,  yet  agreeing  to 
establish  it  as  a  line  between  them.  The 
latter  transaction  may  very  possibly  be 
considered,  and  I  incline  to  think,  ought  to 
be  considered,  equivalent  to  an  actual 
22  surrender  of  the  possession,  *by  the 
true  owner  to  the  other,  to  hold  as 
his  property;  and  although  it  would  not 
convey  the  title,  yet  it  would  be  such  a 
possession,  as,  after  the  lapse  of  20  years, 
would  enable  him  to  maintain  trespass  even 
against  him,  who  had  the  right  of  property. 
But  I  should  doubt  very  much,  whether 
the  mere  running  and  marking  a  line,  &c. 
in  the  manner  mentioned  by  the  Judge, 
unless  accompanied  or  followed  up  by  some 
more  unequivocal  act  of  possession,  ought 
to  be  considered,  between  co-terminous 
tenants,  as  such  an  adverse  possession,  as 
would  not,  according  to  the  decisions,  ac- 
company the  title.  I  think  it  would  be  a 
dangerous  doctrine,  and  might  trench  in- 
juriously on  that  safe  rule  of  law,  which 
protects  such  tenants,  and  which  it  can 
never  be  sound  policy  to  abridge  or  lessen. 
But  did  the  Judge  place  the  case  of  the 
plaintiff  on  too  narrow  a  ground?  It 
seems  to  me  that  he  could  not,  and  ought 
not,  to  have  placed  it  on  any  other,  unless 
the  plaintiff  had  new  modelled  his  motion. 
It  may  be  that  the  plaintiff  doubted  his 
ability  to  prove  the  parol  agreement,  and 
chose  to  rest  his  case  on  the  running, 
marking,  &c.;  and  agreeably  to  his  motion, 
had  the  Judge  given  the  instruction  re- 
quired, he  need  not  have  proved  the  parol 
agreement,  in  order  to  support  his  case. 

Under  this  view  of  the  motion  and  in- 
struction that  was  given,  and  as  at  present 
advised,  I  think  the  instruction  was  cor- 
rect 
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If  I  am  wrong  in  this,  and  if  the  plain- 
tiff's motion  and  the  instruction  of  the 
Court  were  predicted  on  every  thing,  which 
the  preceding  part  of  the  bill  of  exceptions 
states  that  the  plaintiff  attempted  to  prove; 
then,  as  before  stated,  I  incline  to  think 
that  the  instruction  was  wrong. 

But  had  the  Judge  given  the  instruction 
asked  for,  he  ought  to  have  gone  further. 

The  running  and  marking  the  line,  if  it 
ever  took  place,  is  said  to  have  been  in 
1759.  It  is  agreed,  that  Nathaniel  Bacon 
died  in  1774,-15  years*  thereafter.  If  the 
proofs,  then,  which  the  defendant  of- 
fered,    should     have     satisfied     the 

23  *jury  that  Izard  Bacon,  the  son  and 
devisee    of     Nathaniel,     immediately 

after  his  death,  laid  claim  to  the  land  in 
controversy,  and  followed  that  claim  up 
by  acts  of  ownership,  and  especially  if  he 
gave  Wilkinson  notice  thereof,  even  if  those 
acts  and  that  notice  were  after  20  years 
from  the  running  of  the  line;  and  espe- 
cially, too,  if  Wilkinson  directed  his  over- 
seer riot  to  make  use  of  the  land  for  a  plant 
patch  or  otherwise,  because  it  was  disputed 
land;  then  they  ought  to  have  been  in- 
structed that  this  would  be  such  an  entry 
and  possession  by  Izard  Bacon,  as  that  after 
5  years,  no  action  of  trespass  would  lie 
against  him,  unless  Wilkinson,  or  those 
claiming  under  him,  had  re-entered  within 
20  years;  and  if  the  jury  should  be  satisfied, 
that  such  entry  and  possession  by  Izard 
Bacon,  was  immediately  after  the  death  of 
his  father,  and  within  20  years  from  the 
running  of  the  line,  they,  ought  to  have 
been  instructed  that  such  entry  was  lawful, 
and  that  no  action  would  lie  therefor. 

According  to  one  view  of  the  case,  I 
should  affirm,  and  according  to  the  other, 
reverse,  the  judgment;  and  must,  there- 
fore, leave  it  to  my  brethren,  whether  it 
should  be  affirmed  or  reversed. 

The  PRESIDENT,  delivered  the  follow- 
ing opinion,  in  which  the  other  Judges  con- 
curred:* 

This  is  certainly  nothing  more  than  an 
ordinary  action  of  trespass  quare  clausum 
fregit.  The  allegation  that  the  trees  cut 
were  carried  away,  is  always  inserted  in 
the  declaration,  when  it  is  intended  to  be 
proved.  It  did  not  convert  the  action  into 
an  action  of  trespass  de  bonis  asportatis, 
and  take  it  out  of  the  rule  actio  personalis 
moritur  cum  persona.  If  the  defendant 
had  died  before  verdict,  the  writ  would 
have  abated,  and  the  plaintiff  would  have 
been  deprived  of  his  damages,  if  he  had 
sustained  any.  But  there  being  a  verdict 
and      judgment      against      him,      by 

24  *which  he  may  be  hereafter  affected 
'  in  some  other  controversy  respect- 
ing the  premises,  he  has  a  right  to  reverse 
that  judgment  if  he  can,  and  was  entitled 
to  a  scire  facias  against  the  personal  repre- 
sentative of  the  appellee,  though  not 
against  his  heir.  The  scire  facias  as  to  the 
latter,  was,  therefore,  improvidently 
awarded,  and  is  to  be  quashed. 

Upon  the  merits,  there  is  no  error  in  the 
first  instruction  to  the  jury,  in  the  bill  of 
exceptions.  If  the  jury  did  believe  that  a 
parol   agreement   was   made,  between   Na- 
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thaniel  Wilkinson  and  Nathaniel  Bacon,  to 
establish  a  line  between  them,  which  they 
both  knew,  and  which  in  truth,  was  differ- 
ent from  the  true  line;  and  also,  did  actually 
believe  in  the  running  and  marking  of  that 
line;  the  title  did  not  pass  thereby,  as 
they  were  instructed  by  the  Judge.  Yet  if 
they  believed  that  the  line  was  run  and 
marked  as  a  dividing  line  between  the  par- 
ties, and  that  it  was  agreed  upon  by  parol 
as  the  line  between  them:  that  there  were 
two  processionings  of  a  part  thereof;  and 
that  Nathaniel  Bacon,  and  those  claiming 
under  him,  acquiesced  in  the  said  line,  dur- 
ing his  life,  for  the  term  of  twenty  years,  as 
is  relied  on  by  the  appellant,  in  the  second 
exception  to  the  opinion  of  the  Judge,  it 
was  equivalent  to  an  express  surrender  of 
the  possession  of  the  land  in  controversy, 
to  Wilkinson,  and  entitled  him,  and  those 
holding  under  him,  to  an  action  of  tres- 
pass; unless  the  jury  had  believed  also, 
that  Izard  Bacon,  under  whom  the  defend- 
ant claims,  re-entered  on  the  land  in  con- 
troversy, and  exercised  other  acts  of 
ownership  thereon,  more  than  20  years  be- 
fore the  institution  of  this  suit,  as  is 
insisted  on  by  the  defendant. 

The  second  instruction  of  the  Judge,  was, 
therefore,  erroneous;  and  the  judgment  is 
to  be  reversed,  and  the  verdict  set  aside; 
and  as,  by  the  death  of  the  appellee,  the 
appeal  abated  here,  and  there  can  be  no 
further  prosecution  of  the  suit  in  the  Court 
below,  it  coming  within  the  rule  before 
stated,  it  is  to  be  abated  here,  and  the  pro- 
ceedings certified  to  the  Court  below,  as  in 
the  case  of  Hook  v.  Hancock,  5  Munf. 
546. 


25 


*Bowyer,  &c.  v.  Creigh,  &c. 

December.  1826. 


Bqttlty  JarisdlctloB-loJunctlon— Sale   ooder   Bxcca- 

tteii.t— Where  personal  property  is  taken  in  execn- 
tion,  and  a  third  person  applies  to  a  Coart  of 
Equity  to  stop  the  sale,  on  the  ground  of  a  prior 
incumbrance,  the  Court  has  no  jurisdiction  in 
such  a  case:  the  rule  being,  that  a  Court  of  Equity 
cannot  interfere  where  the  plaintiff  claims  as  an 
incumbrancer  merely;  and  when  he  claims  as 
owner  of  the  property,  it  can  only  interfere  in 
cases,  where,  from  the  peculiar  nature  of  tbe 
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tBqttlty  Jurisdlctloii—lnJuBCtloa— Sale  under  Bxaca- 
tton,— In  VirfiTinla.  the  decisions  seem  to  estahllsb 
the  principle,  that  a  court  of  equity  should  not 
Interfere,  to  prevent  a  creditor  from  seizing  and 
selling  under  his  execution  any  property  which  he 
may  think  liable  to  it;  unless  the  property  be  of 
such  a  character  that  the  owner  cannot  be  fnllr 
compensated  by  the  verdict  of  a  jury  giving  him 
its  fair  market  value;  and  that  this  can  only  he, 
where  the  property  is  of  such  a  nature  that  It  may 
fairly  be  supposed  to  have  a  peculiar  and  additional 
value  In  the  estimation  of  the  owner,  the  pntum 
affectioiOi,  Baker  v.  Rinehard,  11  W,  Va.  841,  cit- 
ing principal  case.  And,  in  Walker  v.  Hunt,  %  W. 
Va.  494,  it  is  said  by  Maxweix.  J.,  who  delivered  the 
opinion  of  the  court:  "It  is  claimed  that  since  the 
statute  giving  the  indemnifying  bond,  the  case  of 
Bowyen  v.  Creigh,  8  Rand.  S5,  and  the  case  of  Allen  . 
V.  Freeland,  8  Rand.  170.  establish  the  doctrine  that 
a  court  of  equity  will  not  in  any  case  enjoin  tbe 
sale  of  personal  property  under  an  execution.  I 
cannot  understand  these  cases  In  that  way.  I  un- 
derstand them  to  establish  the  doctrine  that  in  no 
case  where  the  plaintiff  claims  as  an  incumbrancer 
merely  will  a  court  of  equity  interpose,  but  when 
he  claims  as  owner  it  will  interpose  in  all  cases 
where  from  the  nature  of  the  case  the  remedy  at 
law  is  incomplete.  In  the  subsequent  cases  of 
Randolph  v.  Randolph,  6  Rand.  IM;  Sims  v.  Barri* 
son.  4  Leigh  846:  Kelly  v.  Scott,  6  Gratt.  470,  and 
Summers  v.  Bean,  18  Gratt  417,  the  doctrine  is 
1  fully  established  and  acted  upon  that  slaves  onght 
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property,  and  clrcamstanceB  of   the   case,    the 
remedy  at  law  is  incomplete. 
3««e-aeii©rsl  PrtaclplM.t— The  areneral  principles  of 
eqaltable  Jarisdictlon. 

This  was  an  appeal  from  the  Greenbrier 
Chancery  Court. 

The  bill  was  filed  bv  William  Bowyer 
and  John  B.  Caldwell,  against  Thomas 
Creigh  and  others,  who  had  obtained  judg- 
ments against  James  Caldwell.  The  history 
of  the  transactions  which  gave  rise  to  this 
controversy,  is  fully  unfolded  in  the  follow- 
ing opinion  of  Judge  Carr. 

Wickham,  for  the  appellant. 

Johnson,  for  the  appellee. 

December  5.  JUDGE  CARR,  delivered 
his  opinion: 

In  1816,  James  Caldwell  bought  of  the 
plaintiff  Bowyer,  (his  brother-in-law,)  his 
seventh  part  of  the  White  Sulphur  Springs; 
for  which  he  agreed  to  give  him  $7000, 
payable  in  instalments,  the  last  to  become 
due  in  3824.  A  mortgage  to  secure  the 
purchase  money  was  given  by  the  vendee; 
but,  as  it  is  not  in  the  record,  we  do  not 
know  what  property  it  conveyed.  Things 
remained  in  this  situation  till  April,  1820; 
when  Caldwell  (being  deeply  indebted,  and 
suits  depending  against  him  to  a  great 
amount,  on  which  it  was  known  there 
would  be  judgments  in  the  following  May,) 
executed  a  deed  of  trust  to  John  B.  Cald- 
well, for  the  security  of  his  debt  to  Bowyer, 
conveying  a  tract  of  land  in  Ohio,  and  all 
his  personal  property,  down  to  the  most 
trifling  article; — the  whole  of  the 
26  negroes  and  *furniture  of  every  kind, 
which  enabled  him  to  carry  on  the 
establishment  of  the  White  Sulphur 
Springs.  The  creditors  obtained  judg- 
ments, and  had  executions  levied  on  a  part 
of  the  property  conveyed  to  the  trustee. 
Upon  this,  the  trustee  and  cestui  que  trust, 
filed    their    bill   of   injunction    to    stop   the 


vrima  faeU  to  be  considered  as  of  peculiar  value  to 
their  owners,  and  not  properly  a  subject  for  ade- 
quate compensation  in  damasres  as  land  is  con- 
sidered to  be  to  a  purchaser;  and  in  tbe  cases  of 
Randolph  v.  Randolph,  Sims  v.  Harrison  and  Kelly 
T.  Scott,  the  sale  of  slaves  under  executions  was 
enjoined.  These  cases  are  all  consistent  with  one 
another,  and  with  the  theory  of  equity  relief,  and 
clearly  determine  the  question  that  the  statute  re- 
ferred to  does  not  take  from  the  party  his  riffht  to 
iro  Into  a  court  of  equity  for  relief,  where  there  is 
no  adequate  remedy  at  law.** 

On  the  subjectof  when  a  court  of  equity  win  enjoin 
a  sale  of  personal  property  under  an  execution,  the 
principal  case  is  cited  with  approval  in  Randolph  v. 
Randolph.  6  Rand.  197;  Ambler  v.  Warwick.  1  Lelffh 
211.312:  Miller  v.  Crews,  2  Leiffh  69V:  Sheppards  r. 
Tarpln.  8  Gratt  887.  888,  202:  foot-note  to  Kelly  r. 
Scott,  6  Gratt.  47V:  Jarrell  v.  Eddlns,  2  Pat  &  H.  570. 
581;  Kuhn  V.  Mack,  4  W.  Va.  194:  Franks  v.  Cravens, 
6  W.  Va.  104:  Baker  r.  Rlnehard.  H  W.  Va.  246; 
RoUincrs  V.  Hess,  27  W.  Va.  S74. 

When  equity  courts  refuse  relief  in  such  cases,  it 
is  because  there  Is  a  complete  and  adequate  remedy 
at  law;  for,  where  a  party  has  a  complete  remedy 
at  law.  he  shall  not  be  entertained  in  equity.  Mil- 
ler V.  Crews.  2  Lelffh  570;  Moore  v.  Steelman.  80  Va. 
M):  Kuhn  r.  Mack.  4  W.  Va.  104:  Franks  v.  Cravens. 
6  W.  Va.  104:  Rollings  v.  Hess,  27  W.  Va.  674. 

See  further,  monoarraphic  note  on  "Injunctions** 
appended  to  Claytor  v.  Anthony,  15  Gratt  518:  mono- 
graphic note  on  "Executions'*  appended  to  Paine  v. 
Tntwiler,  27  Gratt  440. 

tSsme— aeoeral  Principle.— See  monographic  note 
on  "Jurisdiction**  appended  to  Phippen  v.  Durham. 
8  Gratt  467. 

In  Summers  v.  Bean,  18  Gratt  415.  410.  Jtiugk  Mon- 
CUBB  said  that  what  is  said  by  Judos  Cabb,  in  dellv- 
ering  the  opinion  of  the  court  In  the  principal  case, 
on  the  general  question  of  the  jurisdiction  of  equity 
is  obiter  dictum,  and  in  conflict  with  subsequent 
decisions. 


sale,  claiming  the  property  as  a  security 
for  their  debt.  The  defendants  answered, 
charging  the  deed  with  fraud.  Evidence 
was  taken,  and  on  motion,  the  injunction 
was  dissolved;  from  which  order  this  ap- 
peal comes  up. 

It  was  contended  in  the  argument,  for  the 
appellee,  that  a  Court  of  Chancery  had  no 
jurisdiction,  because  the  law  gave  a  com- 
plete remedy.  I  am  entirely  of  this  opin- 
ion; and  believing  it  a  question  of  great 
importance,  and  extensive  influence  on  the 
interests  of  the  community,  I  shall  examine 
it  with  some  minuteness. 

Courts  of  Equity  exercise  jurisdiction: 
1.  Over  those  cases  where  the  principles  of 
law,  governing  the  ordinary  Courts,  give 
a  right,  but  from  accident,  fraud  or  defect 
in  their  mode  of  proceeding,  they  either 
afford  no  remedy,  or  an  incomplete  one. 
To  this  class,  belong  cases  of  relief,  where 
instruments  have  been  lost,  suppressed,  or 
destroyed;  cases  of  enlarging  the  remedies 
of  the  ordinary  Courts,  or  of  aflFording 
remedies  where  none  exist,  or  those  previ- 
ously existing  are  lost  or  incomplete;  cases 
of  specific  performance,  of  partition,  dower, 
account,  &c.  2.  Where  by  fraud,  accident, 
or  otherwise,  a  party  has  an  advantage  in 
proceeding  in  a  Court  of  Law,  which  would 
render  such  Court  an  instrument  of  injus- 
tice. Courts  of  Equity  will  restrain  the 
party  from  using  such  advantage.  On  this 
principle,  equity  interferes  with  respect  to 
fraudulent  deeds,  or  deeds,  by  fraud,  acci- 
dent or  mistake,  framed  contrary  to  the 
intention  of  the  parties.  To  this  class  be- 
long also,  cases  of  accident,  oppression, 
improper  contracts,  as  marriage  brokage 
bonds,  &c.  3.  In  those  cases  where,  ac- 
cording to  the  principles  of  natural  and 
universal  justice,  there  are  rights,  but  the 
law  has  provided  no  remedy.  Courts 
27  of  *Equity  provide  a  remedy.  Of 
this  kind  are  matters  of  trust  and 
confidence.  4.  Where  there  are  impedi- 
ments to  the  fair  decision  of  a  question  in 
other  Courts,  equity  exercises  an  ancillary 
jurisdiction,  to  remove  those  impediments. 
5.  Where  pending  a  litigation,  the  property 
in  dispute  is  in  danger  of  being  lost,  and 
the  powers  of  the  Court,  in  which  the  con- 
troversy depends,  are  insufficient  for  the 
purpose,  equity  will  interpose  to  preserve 
it.  6.  Equity  exercises  a  jurisdiction  to 
prevent  the  assertion  of  a  doubtful  right, 
in  a  manner  productive  of  irreparable  in- 
jury; such  are  cases  of  waste,  the  invasion 
of  copy-rights  and  patents.  7.  Where  two 
or  more  claim  the  same  thing  by  different 
titles,  and  another  is  in  danger  of  injury 
from  ignorance  of  the  real  title,  equity  will 
compel  the  claimants  to  interplead.  8. 
Equity  exercises  a  jurisdiction  to  put  an 
end  to  the  oppression  of  repeated  litiga- 
tions, after  satisfactory  determinations  of 
the  question,  upon  the  principle  interest 
reipublicae  ut  sit  finis  litium.  This  enum- 
eration is  carefully  abstracted  from  the 
books,  and  especially  from  that  admirable 
treatise  of  Lord  Redesdale's  on  pleading, 
which  is  so  well  established  as  to  have  the 
authority  of  a  text  book.  The  heads  of 
Equity  here  stated,  with  a  few  others  not 
at  all  relating  to  the  case  before  us,  will 
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be  found  to  comprehend  nearly  all  the 
subjects  of  equitable  jurisdiction.  They 
all  purport  to  come  in  aid  of,  and  supply 
some  defects  in,  the  law.  Even  in  those 
cases  where  equity  exercises  concurrent  ju- 
risdiction, as  Dower,  Partition,  Account,  it 
was  assumed  to  avoid  the  difficulties  raised 
by  the  numerous  and  nice  technicalities  of 
the  common  law.  There  is  no  more  fre- 
quent or  better  settled  ground  of  demurrer 
to  bills,  than  that  there  is  a  complete 
remedy  at  law.  See  3  Atk.  740;  3  Bro. 
Pari.  Cas.  525.  Mitford,  111,  says,  "In  gen- 
eral, where  a  plaintiff  can  have  as  effectual 
and  complete  remedy  in  a  Court  of.  Law, 
as  in  a  Court  of  Equity,  and  that  remedy 
is  clear  and  certain,  a  demurrer,  which  is, 
in  truth,  a  demurrer  to  the  jurisdiction  of 
the  Court,  will  lie."     Many  cases  in 

28  the  modern  Reporters  *might  be  re- 
ferred  to,   but    the    doctrine   is    too 

well  settled  to  require  it. 

Under  that  head,  which  authorises  the 
interference  of  equity  where  the  legal 
remedy  is  incomplete,  a  bill  was  sustained 
for  the  recovery  of  an  ancient  silver  altar, 
claimed  by  the  plaintiff  as  treasure  trove 
within  his  manor;  for,  though  he  might 
have  recovered  at  law,  the  value  in  an  ac- 
tion of  trover,  or  the  thing  itself,  if  it 
could  be  found  in  detinue;  yet,  as  the  de- 
fendant might  deface  it,  and  thereby  depre- 
ciate the  value,  it  was  decided  that  the 
defect  of  the  law,  in  that  particular,  ought 
to  be  supplied  in  equity.  Duke  of  Somerset 
v.  Cookson,  3  P.  Wms.  390.  So,  where  an 
estate  was  held  by  a  horn,  and  a  bill  was 
brought  by  the  owner  of  the  estate  to  have 
the  horn  delivered  to  him,  a  demurrer  was 
over-ruled.  Pusy  v.  Pusy,  1  Vern.  273. 
A  few  other  cases  occur,  on  the  same  prin- 
ciple, where  equity  interferes  to  give  the 
owner,  in  specie,  some  curious  or  ancient 
piece  of  furniture,  or  other  property,  which, 
from  peculiar  circumstances,  bears  a  fanci- 
ful value,  the  pretium  affectionis;  and  for 
which  damages  g^ven  by  a  jury,  would  be 
no  compensation.  These,  however,  form 
no  exception  to  the  rule,  that  equity  will 
not  interfere  where  the  legal  remedy  is 
complete;  for,  they  are  founded  on  the 
express  and  sole  ground,  that  the  remedy 
is  incomplete. 

Now  I  ask,  to  which  of  the  enumerated 
subjects  of  equitable  jurisdiction,  can  the 
case  before  us  be  referred?  Is  equity  in- 
voked, because  there  is  no  legal  remedy, 
or  the  remedy  is  incomplete,  or  because 
the  law  Courts  are  made  instruments  of 
injustice,  or  to  remove  impediments  to  a 
fair  decision  of  the  question,  or  to  provide 
for  the  safety  of  the  property  pending  liti- 
gation, or  to  restrain  the  assertion  of  a 
doubtful  right,  in  a  manner  productive  of 
irreparable  injury?  We  look  in  vain  for 
any  such  allegations  in  the  bill.  It  is  sim- 
ply, that  the  plaintiff's  security  may  be 
diminished  by  the  sale  of  the  property. 
Now,  this  allegation  is  so  far  from  true, 
that  it  seems  to  me,  that  the  very  best 
thing  Bowyer  could  have  done,  would 

29  have  been  to  suffer  the  *creditors  to 
indemnify  and  sell  the  property,  and 

to    have    taken    his    legal    remedy    against 
them,   if  indeed  his  real  object  in  taking 


the  deed,  was  to  secure  his  debt,  and  his 
real  wish,  after  the  seizure,  was  to  settle 
the  controversy  in  the  shortest  way,  and 
with  least  risque  to  himself.  By  coining 
into  equity,  the  plaintiff  has  had  to*  give 
bond  and  security,  thus  rendering  himself 
liable  for  the  whole  of  the  creditors'  debts, 
if  he  fails;  and  has  been  five  years  in  litiga- 
tion, leaving  the  property  all  the  while  in 
the  hands  of  the  debtor,  subject  to  loss  by- 
death,  (for  great  part  of  it  is  perishable,) 
and  to  the  still  greater  dangers  of  removal, 
waste,  and  dissipation  in  various  ways,  by 
an  insolvent  man.  If,  instead  of  filing  his 
bill,  he  had  given  notice  of  his  claim,  and 
suffered  the  creditors  to  indemnify  and  sell; 
the  property  would  have  been  turned  into 
money  at  once;  thus,  saving  all  chance  of 
loss  from  death,  waste,  or  eloignment;  and 
instead  of  the  faith  and  responsibility  of 
the  debtor,  the  plaintiff  would  have  had 
(supposing  his  deed  bona  fide)  a  certainty 
of  recovering  the  full  value  of  the  property 
sold.  He  might  have  taken  his  choice  of 
remedies;  a  suit  for  the  specific  thing;  for 
damages;  or  on  the  indemnifying  bond:  a 
bond  guaranteed  by  the  sheriff  and  all  his 
sureties.  And,  in  addition  to  this  certainty, 
he  would  have  had  the  speedy  remedy  of 
a  legal  trial,  instead  of  the  tedious  process 
of  a  suit  in  equity.  Thus,  supposing  the 
plaintiff  a  fair  incumbrancer,  he  would  have 
been  benefited  rather  than  injured,  by  a 
proceeding  at  law. 

But  look  now  at  the  other  side.  Judg- 
ment-creditors are  a  highly  favoured  class; 
their  debts  are  of  the  first  dignity;  they 
constitute  a  lien  on  the  estate  of  the  debtor; 
and  the  statute  of  frauds  has  declared  every 
instrument  made  with  a  view  to  hinder  or 
defraud  them  of  their  just  and  lawful  ac- 
tiotis,  debts,  &c.  utterly  void  as  against 
them.  The  officer  levies  the  execution  of 
the  creditor,  on  property  found  in  the  pos- 
session of  the  debtor,  and  which  he  is 
using  as  his  own.  A  third  person  claims 
it  under  a  deed  of  trust.  The  sheriff  de- 
mands indemnity.  The  creditor 
30  *believes  that  this  deed  has  been 
made  to  hinder  and  defraud  him.  To 
prevent  this  hindrance,  he  determines  to 
indemnify  and  sell.  The  incumbrancer  sues 
on  the  bond.  This  prompt  and  simple  pro- 
ceeding puts  in  issue,  at  once,  the  fairness 
of  the  deed  of  trust,  and  the  trial  is  by  a 
jury  of  the  country.  If  fair,  the  incum- 
brancer gets  his  money;  if  fraudulent,  the 
execution  of  the  creditor  is  satisfied.  One 
single  suit  decides  the  business.  But,  if 
the  sale  is  injoined,  the  property  returns 
to  the  debtor;  an  injunction  bond  is  given; 
years  wear  away  in  the  slow  march  of 
Chancery  causes;  the  matter  is  tried  by  a 
Court  instead  of  a  Jury,  upon  depositions, 
instead  of  viva  voce  evidence;  and  if  at  last 
the  creditor  succeeds,  he  finds  the  propert>' 
dissipated,  and  has  a  third  suit  to  bring  on 
the  injunction  bond.  Observe  the  mischiefs 
of  this  proceeding.  1.  You  violate  the  rule. 
which  forbids  a  resort  to  equity,  where 
the  remedy  is  complete  at  law:  2.  You 
run  counter  to  the  bill  of  rights,  which 
declares,  that  "in  controversies  respecting 
property,  and  in  suits  between  man  and 
man,  the  ancient  trial  by  jury  is  preferable 
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to  any  other,  and  ought  to  be  held  sacred:" 
and  3.  You  violate  directly  the  spirit  and 
policy  of  the  statute  of  frauds;  for,  where- 
ever  a  deed  is  made  to  hinder  a  creditor, 
you  give  it  the  full  effect,  by  forcing  him 
out  of  his  direct  road,  into  the  devious 
path  of  equity.  The  inevitable  effect  of 
this,  is,  to  hinder,  delay,  and  often  to  defeat 
altogether,  his  recovery.  Suppose  a  deed, 
the  most  grossly  fraudulent,  is  made.  The 
creditor,  if  you  do  not  stop  him,  levies  on 
the  property  and  sells;  and  there  is  an  end 
of  it.  For,  the  parties  to  the  fraud,  finding 
their  purpose  thwarted,  and  the  property 
gone,  do  not  venture  to  sue  on  the  bond 
of  indemnity.  But,  suffer  the  case  to  go 
into  equity;  no  matter  how  gross  the  fraud, 
it  does  not  appear  on  the  face  of  the  deed 
or  bill.  The  defendant  must  answer;  evi- 
dence must  be  taken;  if  the  injunction  be 
dissolved  on  motion,  it  is  such  an  order 
as  may  be  appealed  from;  and  as  time  is 
the  very  thing  the  debtor  wants,  the  race 
seldom      ends,     till      we     pass     upon     it 

here. 
31  *The  case  before  us  forcibly  exem- 

plifies all  this.  It  is  most  apparent, 
that  the  main  purpose  of  the  deed,  was  to 
hfnder  and  defraud  the  creditors.  The 
whole  train  of  circumstances,  attendant  on 
the  transaction,  proclaim  this;  and  it  is 
proved,  that  Caldwell  declared  it  to  be  his 
purpose.  Yet,  palpable  as  the  contrivance 
was,  it  has  answered  the  very  purpose,  for 
which  it  was  resorted  to.  Five  years  have 
the  creditors  been  kept  at  bay;  all  which 
time,  the  debtor  has  had  the  free  use  of 
the  property,  and  ample  opportunity  of 
putting  it  out  of  the  reach  of  the  creditors. 
This  interference  of  equity,  has  grown  to 
be  a  crying  evil  among  us;  and  ought  to 
be  corrected  with  a  firm  and  steady  hand. 
It  is  perfectly  understood  in  the  country, 
and  has  become  the  common  resort  for 
fraudulently  covering  the  property  of 
debtors. 

It  seems  to  be  supposed,  that  there  are 
decisions  of  this  Court,  which  authorise 
injunctions  in  cases  like  the  one  before 
us;  and  Wilson  &  Trent  v.  Butler,  &c.  3 
Munf.  559;  Scott  et  ux.  v.  Halliday,  5  Munf. 
103;  and  Sampson  v.  Bryce,  5  Munf.  175, 
are  referred  to.  Let  it  be  observed,  that 
in  all  these  cases,  the  plaintiff  in  equity 
claimed  the  property,  not  as  a  security  for 
money,  but  as  belonging  of  right  to  him- 
self; and  further,  that  this  property  was 
slaves.  The  Court,  in  those  cases,  place 
the  subject  on  the  ground  of  the  specific 
execution  of  contracts,  where  every  appli- 
cation is  to  the  sound  discretion  of  the 
Court,  and  they  never  interfere  but  where 
the  legal  remedy  is  incomplete.  It  must 
be  obvious  to  every  one,  that  various 
causes  may  exist,  to  give  slaves  a  value  in 
the  eye  of  the  master,  which  no  estimated 
damages  could  reach.  The  slave  may  have 
been  raised  by  him,  and  may  possess  moral 
qualities,  which,  to  his  master,  render  him 
invaluable.  He  may  have  saved  the  life  of 
the  master,  or  some  one  of  the  family,  and 
thus  have  gained  with  them  a  value  above 
money  and  above  price.  When  any  case  of 
this  kind  is  addressed  to  a  Court  of  Equity, 
it  will  interfere  (as  it  did  in  the  cases  be- 


fore cited,  of  the   silver  altar  piece, 
32        *and    the    ancient    horn,)    upon    the 

ground,  that  there  is  no  complete 
remedy  at  law;  and  thus  far  only,  do  I 
understand  the  cases  in  this  Court  to  have 
gone;  and  this  was  the  explanation  given 
to  them,  in  the  case  of  Allen  v.  Freeland, 
(post  170,)  lately  decided.  As  I  understand 
it,  they  authorise  the  interference  of  equity 
in  no  case,  where  the  plaintiff  claims  as  an 
incumbrancer  merely;  and  when  he  claims 
as  owner,  only  in  those  cases,  where  from 
the  peculiar  nature  of  the  property  and  cir- 
cumstances of  the  case,  the  remedy  at  law 
is  incomplete.  This  idea  is  strengthened 
by  the  information  of  those  who  were 
members  of  the  Court,  when  these  cases 
were  decided.  Thus  interpreted,  they  fur- 
nish no  authority  for  violating  the  well 
settled  and  wholesome  rule,  that  where  the 
law  gives  a  complete  remedy,  equity  will 
not  interfere.  While  we  hold  firmly  to  this 
rule,  the  ancient  land  marks  of  the  law 
cannot  be  removed;  and  equity,  restrained 
within  her  proper  sphere,  the  auxiliary,  the 
hand-maid  of  the  law,  will  be  felt  and  ac- 
knowledged by  all,  as  a  blessing.  No  man 
estimates  more  highly  than  I  do,  the  impor- 
tant, the  salutary  influence  of  the  powers 
of  equity,  legitimately  exercised.  But,  it 
is  an  encroaching  jurisdiction,  and  should 
be  strictly  watched.  With  Judge  Roane, 
in  Long  v.  Colston,  I  may  say,  "this  juris- 
diction must  have  limits,  and  ought  not  to 
ingulph  and  destroy  the  salutary  jurisdic- 
tion of  the  common  law;"  and  I  add  with 
him,  "I  wish  not  to  yield  up  everjr  thing  to 
that  encroaching  jurisdiction,  which  knows 
not  the  inestimable  trial  by  jury,  and  is 
blind  to  the  incalculable  superiority  of 
viva  voce  testimony." 

On   these   grounds,   I   am   clear   that   thf^ 
order  of  the  Chancellor  be  affirmed. 

The    other    Judges    concurred,    and    the 
judgment  was  affirmed.* 

Note.— Tbe  foreg-oinflr  cases  are  placed  ont  of  tbelr 
chronological  order. 
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*Mead  and  Others  v.  Haynes. 

November.  1824. 


Riparian  Ownere-Rlffhts  in  Bed  of  Stream. t— A  per- 
son ownlDfir  lands  on  one  side  of  a  stream  not 
naviirable,  is  entitled  to  a  moiety  of  the  bed  of  the 
stream.  ,       ^  .„ 

Mlllst— Erection— Petition  for  -Sufficiency.— A  petl  tion 
for  leave  to  build  a  mill,  where  the  bed  of  the 
stream  belonirs  in  part  to  the  petitioner,  will  be 
sufliclent.  upon   shewlngr  that  fact,  althnntrh  the 


•Judge  Coaltkr,  absent 

tRlpartan  Owners— Rights  In  Bed  of  Stream.— To 
the  point  that  the  owner  of  soil  on  a  nonnavlffable 
stream  Is  proprietor  of  the  bed  to  the  middle  of  the 
stream,  the  principal  case  is  cited  In  Com.  v.  Garner, 
8  Qratt.  096.  In  this  case,  it  is  said  that  this  rule 
has  always  been  considered  the  law  in  Virffinia. 

To  the  point  that  the  bed  of  a  naviflrable  river  la 
incapable  of  belngr  firranied  to  an  individual,  the 
principal  case  is  cited  In  Norfolk  City  v.  Cooke,  ZT 
Qratt  488. 

Same- Conveyance  by -What  Passea.- There  is  no 
doubt  where  the  commonwealth  or  an  individual 
havinff  title  to  lands  lyinsr  on  both  sides  of  a  water 
course  not  navigable,  crrants  the  land  lylnff  on  one 
side  thereof  and  bounded  thereby,  that  the  grantee 
arets  by  such  grant  a  moiety  of  the  bed  of  the  water 
course,  unless  the  grant  clearly  excludes  such  con- 
struction of  it.  Camden  v.  Creel,  4  W.  Va.  866;  Car- 
ter V.  Railway  Co..  26  W.  Va.  654;  Barre  v.  Fleminsra. 
29  W.  Va.  314, 1  S.  E.  Rep.  785:  Brown  Oil  Co.  v.  Cald- 
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petition  Itself  does  not  state  it,  but  on  tlie  con- 
trary states  that  the  bed  of  the  stream  belonffs  to 
the  Commonwealth. 
Samet— SaiiM— 5ame-Ore    Tentts.$->A    petition    for 
leave  to  build  a  mill  may  be  ore  tenus. 

Haynes  offered  a  petition  to  the  County 
Court  of  Bedford,  for  leave  to  erect  a 
water  grist  mill  on  Goose  creek;  the  dam 
to  abut  against  the  lands  of  Mead.  A  writ 
of  ad  quod  damnum  was  awarded;  and  an 
inquest  was  returned,  stating  that  a  dam 
ten  feet  high  might  be  erected  without  pro- 
ducing any  of  the  inconveniences  mentioned 
in  the  act  of  Assembly,  and  condemning 
one  acre  of  land  belonging  to  Mead,  for 
an  abutment.  Mead,  and  several  others 
(who  were  heirs  of  William  Mead  deceased, 
and  were  permitted  to  enter  themselves  de- 
fendants in  the  cause,)  entered  into  an 
agreement,  that  no  advantage  should  be 
taken  by  them  of  any  discontinuance,  that 
may  have  happened  in  the  cause,  or  for 
any  defect  in  the  notice  or  summons 
awarded  against  them  or  any  other  person 
in  the  cause;  or  for  the  failure  to  state  in 
the  petition  for  the  writ  of  ad  quod 
damnum,  that  the  petitioner  was  the  owner 
of  the  land  on  one  side  of  the  creek,  when 
he  proposed  to  erect  the  said  mill;  and  that 
the  right  to  the  bed  of  the  said  stream  was 
in  the  Commonwealth.  The  Court  refused 
leave  to  erect  the  said  mill,  because  it  was 
admitted  by  the  parties,  that  the  persons 
admitted  defendants  claimed  the  bed  of  the 
creek,  under  a  grant  which  issued  to  Wil- 
liam Mead  their  ancestor.  The  grant  al- 
luded to  was  issued  in  August,  1792,  and  is 
of  a  tract  of  land  lying  "in  the  county  of 
Bedford,  including  the  bed  of  Goose  creek." 

Haynes  appealed  to  the  Superior  Court 
of  Bedford;  which  reversed  the  decision 
of  the  County  Court,  and  gave 
34  *leave  to  Haynes  to  establish  the 
said  mill.  Thereupon  Mead  appealed 
to  this  Court.  It  was  agreed  between  the 
parties,  that  the  following  evidence,  given 
on  the  trial  of  this  cause,  should  be  certified 
and  compose  a  part  of  the  record,  viz:  the 
patent  before-mentioned,  which  the  Court 
is  of  opinion,  from  inspection  as  well  as 
from  the  evidence  of  witnesses,  includes 
only  the  bed  of  Goose  creek,  perhaps  for 
the  space  of  five  or  six  miles:  that  at  the 
place  where  the  mill  is  proposed  to  be 
erected,  Haynes  held  the  land  on  one  side 
of  the  creek  by  an  ancient  right,  and  the 
ancestor  of  Mead  and  others  held  the  land 
on  the  other  side,  by  a  like  ancient  right; 
that  afterwards,  and  since  the  day  of 


1779,   the   ancestor   of   Mead   entered,   sur- 
veyed and  obtained  a  patent  for  the  bed  of 


well,  85  W.  Va.  95.  18  S.  E.  Rep.  43,  all  citinsr  principal 

tMHIs.— See.  on  this  subject,  monofirraphic  note  on 
"Mills  and  MiUdams"  appended  to  Calhoun  y. 
Palmer.  8  Oratt  88. 

|3«ine— Erection— Petition— Ore  Tenos.— A  petition 
for  leave  to  erect  a  milldam  may  be  ore  ten-ue. 
Mairs  V.  Gallahue,  9  Gratt  96.  citing-  principal  case 
as  authority. 

And,  In  Whitworth  v.  Puckctt.  2  Gratt  630.  it  is 
said:  "The  court isof  opinion,  that  althoucrh  under 
the  authority  of  Mead  v.  Haynes,  3  Rand.  38.  as  the 
application  for  leave  to  erect  a  mill  or  other  ma- 
chine may  be  ore  tenus.  no  form  is  necessary,  if  the 
petitioner  shews,  at  any  stasre  of  the  proceedinirs. 
that  the  circumstances  of  his  case  Justify  hfs  claim 
for  leave  to  build  the  mill,  it  is  still  incumbent  on 
him  to  show  that  he  has  proceeded  in  the  mode 
prescribed  by  law  to  suit  his  particular  case." 


the  creek,  for  the  distance  of  five  or  six 
miles,  along  the  creek,  at  and  above  the 
place  proposed  for  erecting  the  said  mill. 
The  Court  was  of  opinion,  that  from  these 
facts,  the  patent  aforesaid  is  void,  and  that 
the  right  to  the  bed  of  the  creek  was  in  the 
Commonwealth;  and  no  other  objection 
being  made  to  the  erection  of  the  mill  pe- 
titioned for  by  the  appellant,  the  Court 
granted  leave  for  the  same. 

The  cause  was  argued  in  this  Court,  by 
Wickham  for  the  appellants,  and  the  At- 
torney General  for  the  appellee. 

November  5.  JUDGE  GREEN,  deliv- 
ered his  opinion.* 

The  appellee  petitioned  the  Count>' 
Court  of  Bedford  for  leave  to  build  a  mil!. 
on  Goose  creek,  on  his  own  land,  and  to 
condemn  an  acre  of  land  belonging  to  the 
appellants,  on  the  opposite  side  of  the 
creek,  for  an  abutment.  The  jury,  in  their 
inquest,  find  that  fish  of  passage  and  or- 
dinary navigation  will  not  be  obstructed  by 
a  dam  ten  feet  high.  The  petition  of  the 
appellee  did  not  state  in  whom  the  bed  of 
the  stream  was.  The  appellants  op- 
35  posed  this  *application,  on  the  ground 
that  the  bed  of  the  stream  was  neither 
in  whole  nor  in  part,  in  the  petitioner  or 
the  Commonwealth;  but  in  them  by  virtue 
of  a  patent  which  issued  in  1792.  They 
agreed,  that  no  objection  should  be  made 
on  account  of  the  petition  failing  to  state, 
that  the  bed  of  the  stream  was  in  the 
Commonwealth.  The  County  Court  re- 
fused to  grant  leave  to  build  the  mill,  on 
the  ground  that  the  bed  of  the  stream  be- 
longed to  the  defendants,  and  the  petitioner 
appealed  to  the  Superior  Court,  where  the 
judgment  was  reversed,  and  leave  given  to 
build  the  mill.  The  Superior  Court,  by 
agreement  of  the  parties,  certified,  that  it 
appeared  that  the  patent  to  Mead  covered 
the  bed  only  of  Goose  creek,  for  five  or  six 
miles:  that  the  petitioner  held  the  land  on 
one  side,  and  the  other  parties  held  the  land 
on  the  other  side,  of  the  stream  where  the 
mill  was  intended  to  be  built;  both,  by 
ancient  titles  originating  before  1779;  and 
that  no  objection  was  made  to  the  applica- 
tion of  the  petitioner,  except  that  the  bed 
of  the  stream  belonged  to  Mead,  by  virtue 
of  the  patent  aforesaid,  which  the  Court 
held  to  be  void. 

Upon  this  record,  two  questions  arise. 
1st.  Whether  the  bed  of  the  stream  belonged 
in  moieties  to  Haynes  and  Mead,  or  wholly 
to  Mead  or  the  Commonwealth.  Sd. 
Whether,  if  it  belonged  in  part  to  the  pe- 
titioner, he  could  be  entitled,  upon  shewing 
that  fact,  to  leave  to  build  a  mill,  upon  a 
petition  not  stating  that  fact;  but  on  the 
contrary,  stating  that  it  belonged  to  the 
Commonwealth,  as  this  petitioner  must  be 
taken  to  state  the  fact,  in  consequence  of 
the  agreement  of  the  parties. 

By  the  common  law,  every  river,  so  far 
as  it  ebbs  and  flows,  belonged  to  the 
Crown;  but  rivers,  not  navigable,  were  the 
property  of  the  proprietors  of  the  lands  on 
both  sides  of  the  river;  that  is,  if  both  sides 
of  a  river  not  navigable  belonged  to  one 


*JCDGE  riARR,  absent. 

The   case  was  ararued  before  he  came  into  the 
court. 
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owner,  the  whole  river  was  his;  if  different 
persons  owned  the  lands  on  each  side  of 
the  river,  the  bed  belonged  to  them  in 
moieties.  Hargrave's  Law  Tracts,  6. 
Davies's  Reports,  162,  155.     In  Hays 

36  V.  ♦Bowman,  1  Rand.  417,  this  doc- 
trine was  affirmed  to  be  law  in  Vir- 
ginia, subject  to  the  exceptions  made  by 
statute,  and  upon  the  authority  of  Call's 
Manuscript  Report  of  Home  v.  Richards. 
This  case  (which  will  be  more  particularly 
adverted  to  hereafter)  determined,  that 
even  before  the  act  of  1792,  ch.  86,  §  6,  the 
beds  of  navigable  streams  were  not  granta- 
ble,  and  that  a  grant,  bounded  by  a  stream 
not  navigable,  extended  to  the  middle  of 
the  stream.  That  act  prohibits  the  grant- 
ing, since  1779,  of  the  bed  of  any  stream 
in  the  Eastern  parts  of  the  Commonwealth, 
which  had  been  used  as  a  common  by  all 
the  people  of  the  Commonwealth;  but  not 
otherwise.  The  bed  of  Goose  creek  not 
being  navigable  (as  is  found  virtually  by 
the  jury,  who  find  that  ordinary  navigation 
would  not  be  obstructed  by  a  dam  ten  feet 
high)  was  grantable  before  1779,  and  was 
grantable  after  that  period,  if  not  granted 
before,  unless  it  appeared  that  it  had  been 
used  as  a  common  to  all  the  people  of  the 
Commonwealth; — a  fact,  which  not  only 
does  not  appear  in  the  record,  but  which  is 
virtually  negatived  by  the  finding  of  the 
jury,  in  relation  to  fish  of  passage  and  or- 
dinary navigation.  Mead's  patent,  there- 
fore, for  the  bed  of  the  stream  might 
possibly  have  been  valid,  if  it  had  not  been 
granted  before  the  date  of  his  patent.  But 
his  patent  was  invalid,  because  it  was  al- 
ready granted.  The  facts  certified  by  the 
Court,  upon  the  agreement  of  the  parties, 
ascertain  this  fact.  It  is  stated,  that 
Haynes  'held  the  lands  on  one  side  of  the 
creek,  and  Mead  on  the  other,  by  titles 
preceding  the  grant  of  1792,  to  Mead. 
Their  rights  to  the  shores  gave  them,  as  an 
incident  to  such  rights,  a  right  mutually  to 
a  moiety  of  the  bed  of  the  stream,  accord- 
ing to  the  principle  of  the  common  law, 
not  affected  by  any  statute  in  relation  to 
such  a  stream  as  this;  and  according  to  the 
principles  recognized  by  this  Court,  in 
Home  &  Hunter  v.  Richards,  and  Hays  v. 
Bowman. 

A  right  to  a  moiety  of  the  bed  of  the 

stream  being  thus  vested  in  the  petitioner. 

could   the   Court   properly   give   him 

37  *Ieave  to  erect  a  mill,  upon  a  petition 
which    was    either    silent    as    to    the 

ownership,  or  alledged  that  it  was  in  the 
Commonwealth?  In  the  case  of  Home  v. 
Richards,  reported  in  2  Wash.  36,  the  Dis- 
trict Court  had  decided  against  Richards's 
petition  for  a  mill,  because  the  petition  or 
record  did  not  shew  that  the  bed  of  the 
stream  was  in  himself  or  the  Common- 
wealth; and  the  Judges  of  the  Court  of 
Appeals  being  equally  divided  in  opinion 
on  that  point,  the  judgment  was  affirmed. 
This  was  the  only  point  in  the  cause,  and 
the  affirmance  of  the  judgment  was  no 
authority  for  other  cases.  Exactly  one 
year  after  this,  in  1795,  the  question  again 
occurred  in  Wroe  v.  Harris,  2  Wash.  126. 
In  that  case,  the  petitioner  stated  that  he 
held  lands  on  both  sides  of  the  stream,  but 


did  not  state  that  the  bed  of  the  stream 
was  in  himself  or  in  the  Commonwealth. 
This  objection  was  taken.  Carrington, 
Judge,  thought  that  when  it  was  stated, 
that  the  lands  on  both  sides  belonged  to 
the  petitioner,  the  law  inferred  that  the  bed 
belonged  to  him;  and  that  it  was  not  nec^ 
essary  to  state  that  fact,  more  explicitly; 
but  that  no  such  inference  existed,  in  case 
the  land  on  one  side  only  belonged  to  the 
petitioner,  and  therefore  it  was  necessary 
to  state  to  the  Court,  that  the  bed  belonged 
to  the  petitioner  or  the  Commonwealth. 
Judge  Lyons  said  only,  that  there  was 
nothing  in  this  objection;  and  Judge  Pen- 
dleton passed  it  by  without  observation, 
deciding  the  case  against  the  objection. 
These  cases  afford  nothing  like  obligatory 
authority  as  to  this  point.  Upon  principle, 
I  should  think,  that  as  the  application  to 
the  Court  may  be  ore  tenus,  no  form  what- 
ever is  necessary;  and  that  the  petitioner 
may  shew,  at  any  stage  of  the  proceedings, 
that  the  circumstances  of  his  case  justify 
his  claim  to  leave  to  build  a  mill.  It  is  not, 
however,  necessary  to  discuss  this  question 
upon  principle;  for,  it  was  decided  in  1798, 
by  the  unanimous  opinions  of  the  Judges 
of  the  CoUrt  of  Appeals  then  sitting,  that 
a  petitioner  who  stated  in  his  petition,  that 
the    bed    of    the    stream    belonged    to    the 

Commonwealth,  might  entitle  him- 
38        self    *to    leave    to    build    a    mill,    by 

proof  that  the  bed  of  the  stream  be- 
longed to  himself  and  not  to  the  Common- 
wealth; and  the  same  principal  will  apply 
now,  by  virtue  of  the  act  of  1807,  when  the 
petitioner  shews,  that  he  owns  a  moiety  of 
the  bed  of  the  stream.  That  was  the  case 
of  Home  &  Hunter  v.  Richards,  referred  to 
in  Hays  v.  Bowman,  decided  in  April  1798, 
and  not  reported.  It  was  a  decision  upon  a 
petition  exhibited  in  1796  by  Richards,  in 
consequence  of  the  decision  against  him  in 
1794,  reported  in  Washington.  The  case  of 
Home  V.  Richards,  reported  in  2  Call,  was 
a  decision  upon  a  petition  of  Home  and 
Hunter,  opposed  by  Richards,  and  the  al- 
lusion in  the  judgment  of  the  Court,  to  the 
former  decision  of  the  case  of  Home  v. 
Richards,  was  to  the  decision  on  Richards's 
second  petition,  made  in  1798,  and  not  to 
the  decision  on  his  first  petition  made  in 
1794. 

The  case  decided  in  1798,  was  this:  A 
patent  for  a  large  tract  of  land,  on  the 
north  side  of  the  Rappahannock,  bounded 
by  the  river,  and  including  an  island  in  the 
river  near  the  northern  shore,  afterwards 
called  Vicary's  island,  was  granted  in  1690, 
to  Vicary.  This  land  was  conveyed  to 
Dixon,  who  granted  to  James  Hunter  a 
right  of  way  for  waggons,  through  the  land 
on  the  northern  margin  of  the  river,  and 
also  the  right  to  navigate  the  water,  be- 
tween the  island  and  the  north  shore  of  the 
river,  up  to  Hunter's  iron-works,  opposite 
the  head  of  the  island  on  the  north  bank 
of  the  river,  and  also  the  rocks  in  the  river. 
Dixon  afterwards  conveyed  300  acres  of 
the  land  on  the  main  land,  opposite  to 
Vicary*s  island,  bounded  by  the  river,  to 
Richards,  under  whom  the  petitioner 
claimed.  Richards  petitioned  to  condemn 
an  acre  on  the  island,  for  an  abutment;  the 
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dam  to  be  built  from  his  land  on  the  north- 
ern margin  of  the  river,  across  the  north 
prong  of  the  river,  to  Vicary's  island;  and 
in  his  petition  stated,  the  bed  of  the  stream 
to  be  in  the  Commonwealth.  Home  & 
Hunter,  claiming  under  James  Hunter,  op- 
posed this  petition,  on  the  ground  that  they 
owned    the    land    on    the    northern 

39  *margin  of  the  river,  and  the  bed  of 
the  stream,  by  virtue  of  Dixon's  deed 

to  Hunter.  The  Judges  gave  their  opinions 
seriatim.  Judge  Roane  said:  "As  Rich- 
ards*s  grant  extends  to  the  edge  of  the 
river,  he  necessarily  has  the  lands  on  one 
side  of  it.  But,  it  is  not  clear  to  whom  the 
bed  of  the  river  belongs;  for,  it  is  not 
stated  in  the  proceedings,  whether  the 
stream  is  navigable  in  those  parts  or  not. 
If  it  be,  it  is  plain  the  bed  is  not  in  the 
appellants,"  (Home  &  Hunter)  "as  the  soil 
of  navigable  rivers  cannot  be  granted;  and 
if  it  be  not  navigable,  then  the  bed  is  not 
comprised  in  terms  in  the  deed  to  Hunter, 
and  the  contiguous  land  upon  the  main 
did  not  belong  to  him.  So  that,  either  way, 
the  appellants  are  not  entitled  to  it.  The 
bed  must,  therefore,  be  either  in  Richards, 
as  proprietor  of  the  main  land,  and  con- 
sequently, owner  to  the  middle  pf  the  river; 
or  in  the  Commonwealth,  as  a  public  high- 
way for  all  the  community;  which  last  is 
probably  the  case.  But,  the  enquiry  is  un- 
important; for,  Richards,  whether  the  bed 
be  in  himself,  or  the  Commonwealth,  may, 
in  either  event,  exercise  full  dominion  over 
the  place  through  which  the  right  of  pas- 
sage is  claimed." 

Judge  Carrington  said:  "The  bed  of  the 
river  is  probably  in  the  Commonwealth, 
and  therefore  could  not  be  conveyed.  But, 
it  is  not  necessary  to  decide  that  question 
in  this  case;  for,  as  the  bed  is  not  com- 
prised in  the  deed  to  Hunter,  it  must  be  in 
Richards,  as  owner  of  the  land  on  one  side, 
if  the  river  be  not  navigable;  or  in  the  Com- 
monwealth, if  it  is;  and  either  will  authorise 
the  application  of  Richards." 

Judge  Pendleton  said:  "This  brings  us 
to  enquire  to  whom  the  bed  of  the  river 
belongs?  It  is  not  stated  in  the  proceed- 
ings, whether  the  stream  in  this  place  is 
navigable  or  not;  but  it  is  certain,  that  the 
bed  was  either  in  Dixon,  or  the  Common- 
wealth. If  in  Dixon,  he  did  not  mean  to 
convey  it  to  Hunter;  and  if  so,  then  it  was 
embraced  by  the  grant  to  Richards;  or  else 
it  is  in  the  Commonwealth  as  a  public 
highway,  never  granted,  because   in- 

40  capable  *of  being  appropriated  to  the 
use  of  a  single  individual.     But,  it  is 

altogether  immaterial,  whether  the  bed  was 
in  the  Commonwealth,  or  Richards;  for. 
in  either  case,  the  latter,  owning  the  con- 
tiguous land,  was  authorised  to  apply  to 
the  Court  for  leave  to  build  a  mill."  And 
the  judgment  allowing  Richards  to  build 
a  mill  was  affirmed. 

In  the  case  of  Home  &  Hunter  v.  Rich- 
ards, the  parties  waived  all  objections  to 
form  in  the  proceedings.  But  the  Court, 
in  discussing  the  questions  above-men- 
tioned, did  not  advert  to,  or  rely  upon  this 
waiver:  nor  does  it  seem  to  me,  that,  upon 
principle,  such  waiver  could  have  any  effect 
upon  those  questions;  for  in  these  proceed- 


ings, no  objection  should  be  attended  to^ 
unless  it  be  a  matter  of  substance. 

I  think  the  judgment  of  the  Superior 
Court  should  be  affirmed;  not,  because  the 
bed  of  the  stream  was  in  the  Common- 
wealth; but,  because  it  was  partly  in  the 
petitioner,  and  partly  in  the  appellants. 

JUDGES  COALTER,  CABELL  and 
BROOKE,  concurred,  and  the  judgment 
was  affirmed. 
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■^Miller  v.  Sharp. 

November,  1^4. 


Chancery  Practice— Bill— Prayer  of.— It  is  error  for  a 
bin  in  Chancery  to  pray,  tbat  testimony  may  be 
perpetuated,  and  at  the  same  time  to  ask  for  relief. 

Same— Proceedinga  against  Absent  Defendant^.— Un- 
der the  act  of  Assembly  concerning  proceedings 
against  absent  defendants,  a  Court  of  Chancery 
cannot  entertain  a  suit  to  perpetuate  testimony, 
and  to  decree  the  payment  of  a  debt  contracted  in 
Virginia,  or  for  either  purpose,  against  a  defend- 
ant, who  is  absent  from  the  State,  residing  In 
foreign  parts,  who  has  no  property  within  ibe 
Jurisdiction  of  the  Court  or  or  the  Commonwealth, 
who  claims  no  title  to  any  thing  within  oar  jnris- 
diction,  which  the  plaintiff  demands  as  his  right, 
and  who  Is  not  a  necessary  party  with  home 
defendants. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court. 

William  Miller,  as  surviving  partner  of 
William  Brown  &  Co,  filed  a  bill  against 
Alexander  Sharp,  alledging,  that  Sharp  had 
sundry  dealings  with  William  Brown  & 
Co.  upon  which  there  was  a  considerable 
balance  due  the  said  Brown  &  Co.  upon 
account:  that  William  Barret  was  the  only 
witness  who  could  prove  the  said  trans- 
actions and  balance:  that  the  said  Sharp 
had  left  the  State  of  Virginia;  and,  that  as 
the  complainant  had  no  opportunity  of 
bringing  suit  against  him  at  common  law, 
he  was  desirous  of  preserving  the  testi- 
mony of  the  said  William  Barret.  He, 
therefore  prayed,  that  the  testimony  of  the 
said  Barret  might  be  taken  and  recorded: 
that  an  account  of  the  transactions  afore- 
said might  be  had;  and  that  the  said  Sharp 
might  be  decreed  to  pay  to  the  complainant 
the  balance  which  might  be  found  due, 
with  legal  interest. 

Publication  was  duly  made  against  the 
said  Sharp,  and  an  order  for  an  account 
was  obtained.  The  deposition  of  Barret 
was  also  taken  under  a  commission. 

The  commissioner  reported  a  considera- 
ble balance  to  be  due  from  Sharp. 

On  the  final  hearing,  the  Chancellor  was 
of  opinion,  that  the  Court  could  not  enter- 
tain jurisdiction  of  the  case,  either  to  per- 
petuate testimony  or  to  afford  relief: 
42  that,  according  *to  the  English  prac- 
tice, both  objects  cannot  be  em- 
braced by  the  same  bill;  and  that,  to 
entertain  jurisdiction  in  this  case,  would 
be  to  assume  a  jurisdiction  co-extensive 
with  the  world.  He  therefore  dismissed 
the  bill,  and  decreed  to  the  defendant  his 
costs.  In  the  preamble  to  this  decree,  it  is 
stated,  that  the  cause  was  argued  by 
counsel. 

Miller  appealed  to  this  Court. 

Call,  for  the  appellant,  contended: 

1.  That  it  was  not  irregular  to  proceed 
against  Sharp  as  an  absent  defendant.  The 
Court    proceeds,    in    such    a    case,   on  the 
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principle  of  quia  timet.     Coop.   Eq.  52,  57, 
Fitzhuhg  V.  Lee,  Ambler,  65. 

Our  act  of  Assembly  points  out  the  mode 
of  giving  notice  in  such  a  case,  and  applies 
to  this  case.  1  Rev.  Code  476,  §  5.  There  is 
no  difference  between  the  proceeding 
against  absent  defendants,  and  an  attach- 
ment against  the  effects  of  an  absent 
<iebtor. 

2.  The  record  shews,  that  this  cause  was 
argued  by  counsel,  and  this  cures  all  error. 
Hind's  Chan.  144. 

3.  As  to  the  bill  praying  relief  as  well  as 
to  perpetuate  testimony,  this  objection  can 
only  be  taken  advantage  of  by  demurrer. 
Mason  v.  Goodburn  et  al.;  Rep.  Temp. 
Finch,  391. 

Leigh,  for  the  appellee. 

The  appearance  of  counsel  was  only  of 
tlie  counsel  of  the  plaintiff.  This  is  a  de- 
mand for  the  balance  of  an  account,  which 
would  be  fit  for  a  Court  of  Law,  if  the 
parties  were  in  this  country.  That  a  bill 
to  perpetuate  testimony  cannot  pray  relief, 
is  expressly  stated  in  Coop.  Eq.  52;  Miff. 
Plead.  50;  Hall  v.  Hodsden,  2  P.  Wms.  162. 

Another  question  is,  can  a  plaintiff  main- 
tain a  bill  to  perpetuate  testimony  against 
an  absent  defendant?  In  England,  there  is 
no  process  against  an  absent  defend- 
43  ant.  *Mitf.  PI.  30.  As  to  the  case 
from  Ambler,  it  does  not  appear 
whether  the  plaintiff  or  defendant  was  ab- 
sent The  power  is  only  given  by  our  act 
of  Assembly,  which  applies  only  to  cases, 
where  either  the  person  or  the  party,  or 
some  subject,  is  within  the  jurisdiction  of 
the  Court.  But,  where  neither  the  party 
nor  his  property  is  within  the  reach  of 
process,  a  Court  of  Equity,  upon  its  es- 
tablished principles,  has  no  color  of  juris- 
diction. The  contract  cannot  give  juris- 
diction, because  it  is  transitory. 

November  10.  The  PRESIDENT,  de- 
livered the  following  as  the  opinion  of  the 
Court.* 

The  Court  is  of  opinion,  that  there  is  no 
error  in  the  decree,  except  so  far  as  it  gives 
costs  to  the  appellee  in  the  Chancery 
Court,  as  to  which  the  said  decree  is  er- 
roneous; therefore  it  is  decreed  and  or- 
dered, that  the  same  be  reversed  and  an- 
nulled, and  that  the  appellant  do  pay  unto 
the  appellee,  as  the  party  substantially 
prevailing,  his  costs  by  him  in  this  behalf 
expended,  &c.  and  it  is  further  ordered  and 
decreed,  that  the  bill  of  the  appellant  be 
dismissed. 
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^Ralston,  &c.  v.  Miller,  &c. 

November,    1824. 


Chancery  Practice— Coinveyaiice  of  Land— When  Pay- 
nest  of  Purchase  floney  Bnjoined.t— A  Court  of 
Equity  will  not  Interfere  to  prevent  the  payment 
of  tbe  parchase  money  of  land,  unless  tbe  title  to 


*JCDOS8  Cabell  and  Carb.  absent 

Tbe  case  was  arg-ued  before  Judge  Carb  came 
intoibe  court. 

tChancery  Practice— Conveyance  of  Land— When 
Payment  of  Pnrchaae  Money  Enjoined.— In  Virgin  t  a, 
the  court  bas.  in  favor  of  purchasers,  srone  far 
beyoud  eyerytblnsr  wbicb  bas  been  sanctioned  by 
tbe  court  of  cbancery  in  Eoffland  or  elsewbere.  in 
enjoiniuff  the  payment  of  tbe  purchase  money  after 
the  purchaser  has  taken  possession,  under  a  con  vey- 
aace.  especially  with  fireneral  warranty.  Yet,  it  bas 
never  gone  so  far  as  to  interfere,  unless  tbe  title 
was  questioned   by  a  suit,   either  prosecuted   or 


the  land  is  questioned  by  a  suit  either  prosecuted 
or  threatened,  or  unless  the  purchaser  can  show 
clearly  that  the  title  is  defective. 
Boundarlea->evklencet— Ancient  Reputation— Bzporl- 
nental  Survey.— Ancient  reputation  and  posses- 
sion, in  respect  to  the  boundaries  of  streets  in  a 
town,  are  entitled  to  more  respect,  in  deciding* 
upon  the  boundaries  of  tbe  lou.  than  any  experi- 
mental survey  that  may  afterwards  be  made. 

Ralston  and  M'Nevin  brought  a  suit  in 
the  Chancery  Court  of  Richmond,  against 
Miller,  Hetherton,  Taylor  and  M'Murdo, 
setting  forth  the  following  case; — that  the 
complainants,  on  the  29th  of  April,  1817, 
purchased  of  Miller,  part  of  a  certain  lot 
of  ground,  on  the  South  side  of  E  or  Main 
street,  containing  39  feet  10  inches  front 
on  the  said  street:  that  the  said  property 
belonged  to  Hetherton;  but  he  being  an 
alien  and 'not  capable  of  taking  a  title  to 
the  same,  it  was  held  in  the  name  of  Miller 
as  his  friend,  and  by  him  sold  to  the  com- 
plainants, for  Hetherton's  benefit:  that  by 
the  deed  which  was  executed,  and  the  t^rms 
of  sale  (which  was  a  public  one,  and  to  the 
highest  bidder)  39  feet  10  inches  of  ground 
in  front  were  sold,  and  a  general  warranty 
of  title  was  stipulated:  that  the  complain- 
ants purchased  at  the  price  of  $7966  66 
cents,  and  executed  three  notes  of  hand, 
negotiable  at  the  Bank  of  Virginia,  each 
for  the  sum  of  $2655  55  cents,  payable  at 
six,  twelve,  and  eighteen  months  of  credit, 
and  all  three  notes  dated  the  29th  day  of 
April,  1817,  and  endorsed  by  Brotherhood: 
that  a  deed  of  trust  was  also  executed  on 
the  same  day  by  the  complainants  to  Tay- 
lor and  M'Murdo,  to  secure  the  payment 
of  the  said  sums:  that  the  two  first  notes 
were  paid  by  the  complainants  as  they  be- 
came due,  and  the  third  note  only  remains 
due    and    unpaid;    that    the    complainants 


threatened,  or  unless  tbe  purchaser  could  show 
clearly,  that  the  title  was  defective.  In  Wamsley 
y.  Stalnaker,  24  W.  Va.  238,  Judob  Gbbbn.  who 
delivered  the  opinion  of  the  court  quoting  these 
words  from  the  principal  case,  said  that,  according 
to  his  understandiuff  they  conuined  the  view  which 
has  been  followed  in  Virginia  and  West  Virginia, 
when  the  vendee  is  protected  by  a  warranty  of 
title  and  bas  not  been  evicted.  In  Miller  v.  Arsryle, 
5  Leifirh  470.  Cabbll.  J.,  also  quoted  tbe  laticruaffe 
above  set  out  from  tbe  principal  case  but  said  that 
in  the  case  at  bar,  it  was  unnecessary  to  defend  the 
correctness  of  the  position  advanced  thereby.  The 
words  above  set  forth  from  the  opinion  of  Judob 
Qrbbn,  in  tbe'principal  case  were  also  cited  with 
approval  by  Tuckbb.  P.,  in  Rosrer  v.  Kane,  6  Leigh 
e07.  Even  with  us.  relief  is  only  eriven  to  a  pur- 
chaser who  has  obtained  bis  deed  where  there  has 
been  an  actual  eviction,  or  where  a  suit  is  depend- 
iner  or  threatened,  or  where  the  vendee,  placing 
himself  in  tbe  attitude  of  tbe  superior  claimant,  can 
show  a  clear  outstanding-  title  or  incumbrance. 
Beale  v.  Selveley.  8  Leigh  675;  Wamsley  v.  Stal- 
naker,  24  W.  Va.  222:  Heavner  v.  Morgan,  80  W.  Va. 
835,  4  S.  E.  Rep.  406,  all  citing  principal  case.  But 
the  payment  of  the  purchase  money  may  be  sus- 
pended upon  the  proof  of  abetter  title  in  a  third 
person,  to  part  of  tbe  land,  although  there  has  not 
been,  and  possibly  never  may  be.  an  eviction. 
Feazle  v.  Dlllard,  5  Leigh  85,  citing  principal  case  as 
authority.  To  tbe  same  effect,  tbe  principal  case  is 
cited  in  Ragsdale  v.  Hagy.  9  Oratt  422:  Peers  v. 
Harnett.  12  Gratt  418:  Faulkner  v.  Davis,  18  Gratt. 
661:  Lovell  v.  Chilton,  2  W.  Va.  415:  Heavner  v. 
Morgan,  80  W.  Va.  885, 4  S.  E.  Rep.  411.  See  also,  foot- 
n/)^«  to  Richards  V.  Mercer,  t  Leigh  \VSt\  foot-fhoU  Xja 
Koger  V.  Kane.  5  Leigh  606:  foot-note  to  Beale  v. 
Selveley,  8  Leigb.  658:  footnote  to  Clarke  v.  Hard- 
grove.  7  Gratt.  99:  monographic  note  on  "Injunc- 
tions" appended  to  Claytor  v.  Anthony.  15  Gratt.  518. 
^Boundaries— Evidence  of.— See  generally,  mono- 
graphic note  on  "Evidence"  appended  to  Lee  ▼. 
Tapscott.  2  Wash.  276.  Tbe  principal  case  is  cited  in 
Harrlman  v.  Brown.  8  Leigh  710:  Taylor  v.  Com. 
29  Gratt.  796:  McClellan  v.  Town  of  Weston,  46  W.  Va. 
669,  39  S.  E.  Rep.  672. 
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refused  to  pay  the  last  mentioned  note, 
which  has  been  protested;  and  the  trustees 
have  threatened  to  put  the  deed  of  trust  in 
execution:  that  they  have  accordingly  ad- 
vertised   to    sell    the    said    property: 

45  *that  some  short  time  after  the  pay- 
ment of  the  second  note,  the  com- 
plainants were  about  to  improve  the  said 
property,  by  the  erection  of  two  tenements, 
when  they  found  that  the  said  Miller  had 
conveyed  more  ground  than  he  or  the  said 
Hetherton  was  entitled  to,  and  that  there 
was  a  deficiency  of  nearly  two  feet  in  the 
39  feet  10  inches  front,  conveyed  to  them- 
that  the  complainants  have  had  the  ground 
measured,  and  examined  the  title  of  the 
said  Miller,  and  have  no  hesitation  in  charg- 
ing the  deficiency  aforesaid:  that  the  deed 
from  Kearns  to  Miller  for  the  said  prop- 
erty, states  the  quantity  to  be  39  feet  9 
inches,  instead  of  39  feet  10  inches:  that  this 
deficiency  is  considerable,  when  the  value 
of  property,  in  this  part  of  the  city,  is 
considered:  that  the  property  was  pur- 
chased with  no  other  view  than  to  erect 
two  tenements;  which  object  would  be  en- 
tirely frustrated  by  a  loss  of  2  feet  in  39 
feet  10  inches:  that  if  the  deficiency  had 
been  known  at  the  time  of  the  sale,  they 
would  not  have  purchased;  nor  would  they 
have  given  as  much  by  a  third:  that  the 
deficiency  of  ground  is  claimed  by  the 
representatives  of  William  Davidson,  whose 
title  is  believed  to  be  indisputable:  that 
while  the  sale  was  going  on,  the  said  Heth- 
erton, who  was  present,  was  told  by  the 
said  Davidson,  that  he  had  no  right  to  sell 
as  much  ground  as  he  pretended  to  claim 
and  was  then  crying;  upon  which,  Hether- 
ton was  much  displeased,  and  desired  that 
nothing  should  be  said  by  Davidson,  calcu- 
lated to  aflFect  the  sale;  all  which  has  re- 
cently come  to  the  knowledge  of  the 
complainants.  The  complainants,  there- 
fore, prayed  an  injunction  to  prohibit  the 
trustees  from  proceeding  to  execute  the 
deed  of  trust,  until  the  matter  could  be 
fully  heard  in  equity;  and  to  enjoin  the 
other  defendants  from  proceeding  at  law, 
on  the  said  note  of  the  complainants. 

The  injunction  was  awarded. 

Miller    and     Hetherton    answered,    that 

they  have  no  doubt  that  the  complainants 

have    received    the    number    of    feet    men- 

tioTied    in    their    deed;    but    even    if 

46  they  have  not,  the  *ground  taken  in 
their  bill,  is  wholly  untenable:   that 

according  to  the  law  of  Virginia,  when  land 
is  sold  by  the  acre  or  foot,  a  Court  of 
Equity  will  never  avoid  the  contract,  on 
account  of  any  small  deficiency  or  excess 
in  the  quantity,  but  will  decree  compensa- 
tion to  the  injured  party,  according  to  the 
average  value  of  the  whole  land;  that  there 
was  no  understanding  in  this  case,  between 
the  parties,  that  the  purchase  was  made 
for  a  specific  object,  which  would  be  de- 
feated by  such  a  deficiency  as  is  alledged 
to  have  existed  in  this  case;  and  whether 
the  complainants  intended  to  build  one  or 
two  houses,  the  respondents  were  perfectly 
ignorant;  that  even  if  the  supposed  de- 
ficiency really  exists,  the  complainants  are 
not  injured  thereby,  to  the  extent  com- 
plained  of   by   them;    that    if   two    feet   be 


deducted  from  the  lot,  there  will  still  re- 
main enough  for  two  tenements  of  nine- 
teen feet  front;  which  is  a  greater  front 
than  that  of  many  valuable  tenements,  in 
the  city  of  Richmond;  that  they  verily  be- 
lieve, that  the  complainants  have  their  full 
quantity  of  land  conveyed  in  their  deed: 
that  they  do  not  believe  that  the  heirs  of 
William  Davidson  ever  laid  claim  to  any 
part  thereof,  nor  that  they  or  any  other 
person  ever  interfered  in  the  slightest  de- 
gree with  the  contemplated  improvements 
of  the  complainants;  that  they  are  willing 
that  a  survey  should  be  made,  and  that 
the  complainants  should  be  allowed  at  the 
rate  of  $200  per  foot,  for  whatever  defi- 
ciency should  be  found  to  exist;  and  that 
the  injunction  should  stand  as  to  $400, 
(the  price  of  the  two  feet  alledged  to  be 
deficient)  until  that  matter  may  be  as- 
certained; in  the  mean  time,  they  pray- 
that  the  injunction  may  be  dissolved  as  to 
the  balance  due.  The  defendant  Hetherton 
denies,  that  he  requested  any  person  to 
say  nothing  calculated  to  aflFect  the  sale,. 
as  stated  in  the  bill;  that  James  Davidson 
was  present  at  the  sale,  and  casually  re- 
marked, that  the  city  surveyor  had  placed 
a  boundary  stone  a  few  inches  on  his  lot; 
which  would  compel  him  to  encroach  a 
few    inches    on    the    lot    in    question;   the 

boundary  stone  aforesaid,  being  the 
47        corner     of    a     cross     *street;    uiK)n 

which,  the  defendant  Hetherton 
asked  him  if  he  meant  to  injure  the  sale,, 
and  he  answered  that  he  did  not,  and  im- 
mediately left  the  ground.  The  defendant 
Miller  says,  that  the  said  Davidson  has 
since  declared  to  him,  that  he  was  per- 
fectly satisfied  with  his  lot  as  it  then  stood, 
and  that  he  was  perfectly  assured,  that  he 
had  his  full  quantity  of  land,  &c. 

The  deposition  of  James  Davidson  state?, 
that  he  holds  24  feet  front  of  ground,  on 
E  street,  running  back  50  feet,  and  bounded 
by  21st  street;  that  he  does  not  claim  any 
of  the  ground  sold  by  Miller  arid  Hetherton 
to  Ralston  and  M'Nevin,  provided  his 
house,  as  it  now  stands,  is  at  the  intersec- 
tion of  E  and  21st  streets,  as  he  believed 
it  would  be  found  to  be,  by  former  rec- 
ords. 

Richard  Young,  the  surveyor  of  the  city, 
deposed,  that  he  re-surveyed  that  part  of 
the  city  of  Richmond,  west  of  Shockoe 
creek,  and  west  of  25th  street:  that  the 
points  of  departure,  in  making  this  survey, 
were  three,  viz:  one  at  the  south  west  in- 
tersection of  E  and  25th  streets;  one  at 
the  said  intersection  of  20th  street;  and  one 
at  the  said  intersection  of  18th  street,  with 
E  street;  that  he  took  the  horizontal  meas- 
ure between  each  of  these  points;  and  after 
deducting  the  width  of  the  streets  from 
the  space  between  each  land-mark,  divided 
according  to  the  numbers  of  lots  between 
each  land-mark,  and  each  line  of  the  streets 
taken  with  a  telescope,  that  he  found  sev- 
eral of  the  buildings,  placed  at  the  inter- 
section of  these  streets,  a  considerable 
distance  from  the  correct  angles  as  taken 
by  him;  that  he  ascribed  this  result  to  the 
inequality  of  the  ground,  and  the  former 
manner  of  measuring  distances  and  draw- 
ing lines  by  the  naked  eye;  that  he  never 
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saw  a  corner-stone  at  the  intersection  of 
E  and  21st  streets;  but  that  he  placed  one 
there,  according  to  the  foregoing  data. 

Other  depositions  were  taken,  not  mate- 
rial to  this  report;  and,  on  motion,  the  in- 
junction was  dissolved,  in  part. 

From  this  dissolution,  an  appeal  was 
taken  to  this  Court. 

48  ♦Stevenson  and   Nicholas,  for  the 
appellants. 

Wickham,  for  the  appellees. 

November  11.  JUDGE  GREEN,  deliv- 
ered his  opinion,  in  which  the  other  Judges 
concurred.* 

The  appellee  Miller,  holding  as  trustee 
for  the  other  appellee,  claimed  title  to  part 
of  a  lot  in  the  city  of  Richmond,  extending 
on  E  street,  from  the  corner  of  a  Mr. 
Davidson's  house  to  that  of  a  Mrs.  Gray's 
house;  a  distance  of  39  feet  10  inches;  and 
bounded  by  the  walls  of  those  houses. 
Miller  sold  this  property,  at  public  sale, 
to  the  appellants,  as  and  for  39  feet  10 
inches,  at  the  price  of  $200  per  foot.  He 
conveyed  to  the  appellants  with  general 
warranty,  and  they  paid  two-thirds  of  the 
purchase  money,  in  two  instalments;  but 
obtained  an  injunction  to  the  proceeding 
to  recover  the  payment  of  the  third  instal- 
ment, upon  the  ground,  that  2  feet  2  inches 
in  front,  of  the  ground  conveyed  to  them 
and  in  their  possession,  belonged  to  David- 
son, on  the  following  case:  Davidson  had 
title  to  24  feet  on  E  street,  commencing  at 
the  intersection  of  E  and  21st  streets;  and 
Miller  had  title  to  39  feet  10  inches  on  E 
street,  running  from  Davidson's  corner  to 
Mrs.  Gray's  corner.  It  is  alledged,  that 
Davidson's  house,  which  is  24  feet  on  E 
street,  encroaches  on  21st  street  2  feet  2 
inches;  and  if  he  should  be  compelled  to 
surrender  these  2  feet  2  inches,  as  a  part 
of  the  street,  he  will,  in  that  case,  be  en- 
titled to  the  same  quantity  out  of  the  land 
sold  by  Miller  to  Ralston  and  another.  It 
is  not  pretended,  that  any  one,  authorised 
to  act  on  the  subject,  even  threatens  to 
disturb  Davidson's  possession  as  it  now  is; 
and  he  himself  does  not  now  even  claim 
any  part  of  the  land  sold  to  the  appellants, 
but  declares,  that  if  he  shall  be  compelled 
to  surrender  the  2  feet  2  inches,  he 

49  will    seek   *to    indemnify    himself   to 
that  extent,  out  of  Ralston's  lot;  but 

thinks,  himself,  that  his  house  is  truly  lo- 
cated, at  the  intersection  of  the  streets. 
This  Court  has,  in  favor  of  purchasers, 
gone  far  beyond  any  thing  which  has  been 
sanctioned  by  the  Courts  of  Chancery  in 
England  or  elsewhere,  in  injoining  the  pay- 
ment of  the  purchase  money,  after  the  pur- 
chaser has  taken  possession  under  a 
conveyance,  especially  with  general  war- 
ranty. Yet,  it  has  never  gone  so  far  as  to 
interfere,  unless  the  title  was  questioned 
by  a  suit,  either  prosecuted  or  threatened, 
or  unless  the  purchaser  could  shew,  clearly, 
that  the  title  was  defective.  How  do  the 
appellants  attempt  to  shew  this  latter  fact, 
in  relation  to  this  property?  Mr.  Young, 
the  surveyor  for  the  city,  taking  the  inter- 
section of  some  other  streets  as  true,  with- 
out any  evidence  that  they  are  more 
correct  than  the  one  on  which  Davidson's 
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house  stands,  and  measuring  horizontally, 
finds  that  Davidson's  house  encroached  on 
21st  street.  If  he  had  taken  the  corner  of 
Davidson's  house,  as  at  the  true  intersec- 
tion of  E  and  21st  streets,  he  would  have 
found  the  same  error  in  the  other  streets 
from  which  he  began.  There  is  no  evidence 
whatever,  that  the  intersection  of  the 
streets,  assumed  by  Young  to  be  right, 
was  so;  but,  as  to  that  of  E  and  21st 
streets,  it  is  probable,  from  the  evidence 
of  Myers,  that  it  is,  where  Davidson  claims 
it  to  be,  at  the  corner  of  his  house.  If 
the  original  survey  of  the  town  was  erro- 
neous, either  because  it  was  made  without 
regard  to  horizontal  distances,  or  from  any 
other  cause  or  accident,  and  the  property 
has  been  sold  and  held  according  to  such 
survey;  it  is  too  late  now  to  correct  such 
errors.  Ancient  reputation  and  possession, 
in  respect  to  the  boundaries  of  the  streets, 
are  entitled  to  infinitely  more  respect,  in 
deciding  upon  the  boundaries  of  the  lots, 
than  any  experimental  survey  that  can  now 
be  made.  If  not,  the  whole  city,  and  all 
other  towns,  would  be  thrown  into  the 
utmost  confusion.  The  only  error  in  the 
decree  is,  that  it  did  not  dissolve  the  in- 
junction wholly,  and  it  should  now  be 
corrected  in  that  particular.  Injunction 
dissolved. 
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*A8hby  V.  Kiger. 

November,  1824. 


Pleading  and  Practice— DIsmisMl  ef  3ult— Defendant 
Resident  of  Another  County.*— Where  a  8uft  is 
brouffht  in  a  Court  of  competent  JurlBdlctton.  and 
the  defendant  in  held  to  ball  by  a  justice  of  the 
peace,  on  the  srround  that  he  intends  to  remove 
out  of  the  Commonwealth,  it  is  error  in  the  Court 
to  dismiss  the  suit,  althouffh  It  appears  that  the 
defendant  is  a  resident  of  another  county  in  the 
SUte. 

Ashby  brought  trespass  against  Kiger 
in  the  Circuit  Court  of  Hampshire:  and 
affidavit  being  duly  made  by  Askby's  agent, 
that  the  writ  was  sued  out  to  recover 
mesne  profits  of  land  lying  in  Hampshire, 
belonging  to  Ashby,  which  Kiger  had  held 
for  many  years;  that  those  profits  amounted 
to  $1000;  and  that  there  was  good  cause 
to  believe,  that  Kiger  would  move  out  of 
the  Commonwealth  before  the  determina- 
tion of  the  suit;  thereupon,  a  justice  of  the 
peace  of  Hampshire  endorsed  on  the  capias, 
an  order  directing  the  sheriff  to  take  ap- 
pearance bail  in  the  sum  of  $1000.  The 
writ  was  directed  to  the  sheriff  of  Hamp- 
shire, and  returned  executed  by  him,  and 
a  bail  bond  taken  according  to  the  precept. 
Ashby  filed  his  declaration  at  August  rules, 
1818;  on  which  a  conditional  judgment  was 
entered  against  Kiger  and  his  bail.  At 
September  rules,  both  parties  appeared  in 
the  office,  and  the  case  was  continued  till 
the  next  rules.  But,  at  October  term,  on 
Kiger's  motion,  and  because  it  appeared 
that  he  resided  in  Harrison  county,  the 
Court,  holding  that  the  order  for  bail  was 
improper,  ordered  the  suit  to  be  dismissed. 
Ashby  applied  to  this  Court  for  a  super- 
sedeas, which  was  granted. 

Leigh,  for  the  plaintiff  in  error,  made 
three  points: 


•See  principal  case  cited  In  Harvey  v.   Parker- 
burfir  Ins.  Co.,  37  W.  Va.  281,  16  S.  E.  Rep.  683. 
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1.  That  the  affidavit  was  a  good  founda- 
tion for  the  order  requiring  bail,  and  the 
defendant's  residence  in  another  county  no 
objection  to  it.  2.  That  the  justice  of  the 
peace  was  competent  to  make  the  or- 
der. See  acts  of  '  1808,  c.  6, 
51  *§  2.  2  Old  Rev.  Code,  Supp.  12. 
1809,  c.  17,  §  6.  Ibid.  54.  Also,  1 
Old  Rev.  Code,  ch.  66,  §  25,  78.  And  3. 
That,  supposing  the  order  requiring  bail 
improper,  yet  being  the  order  of  a  compe- 
tent judicial  officer,  not  the  plaintiff's  own 
act,  the  true  course  would  have  been,  to 
discharge  the  bail,  not  to  dismiss  the  suit. 

No  Counsel  for  appellee. 

November  12.  The  PRESIDENT,  de- 
livered the  judgment  of  the  Court.* 

The  affidavit  being  full  and  a  proper  af- 
fidavit, and  the  cause  of  action  being  em- 
phatically within  the  jurisdiction  of  the 
Superior  Court,  the  Court  is  of  opinion, 
that  that  Court  erred  in  dismissing  the 
suit.  The  judgment  is  therefore  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings. 
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*Rixey  v.  Ward. 

November.  1824. 


Sbmdert— New  Trial— Danagas  Too  SnalLt— The  act 

of  Assembly  (1  Bev.  Code.  510,  $  96.)  authorizes  the 
ffrantlDff  of  a  new  trial,  in  an  action  of  slanden 
when  the  damasres  found  by  the  Jury  are  mani- 
festly too  small. 

Same— Sane-3ane-Record.$— When  a  new  trialls 
granted  for  such  cause,  it  is  not  necessary  to  state, 
on  the  record,  the  srounds  of  awarding  it 

New  Trial— Condition Precedeat  to.  I— If  the  Judgment 
awarding  a  new  trial,  directs  the  payment  of  costs 
of  the  first  trial,  without  saying  that  the  costs 
shall  be  paid  before  the  new  trial  Is  had.  it  shall 
nevertheless  be  considered  a  precedent  condition. 

Ward  brought  an  action  of  slander 
against  Rixey,  in  the  Superior  Court  of 
Culpeper,  in  September,  1819.  The  jury 
found  a  verdict  for  the  plaintiff,  and  as- 
sessed his  jdamages  at  $50.  On  the  next 
day,  the  plaintiff  moved  for  a  new  trial, 
which  was  granted  by  the  Court,  for  rea- 


*  Judges  Cabell  and  Cabb.  absent. 

The  case  was  argued  before  Judos  Cabb  came 
into  the  court. 

t3lander.— See  monographic  note  on  "Libel  and 
Slander"  appended  to  Bourland  v.  Eidson,  8  Qratt, 
27. 

iNew Trial— Damages  Too  Small.— That  the  damages 
were  too  small  was  not  the  subject  of  review  be- 
fore the  statute  to  be  found  in  the  Code  of  1819. 
ch.  128,  I  96,  p.  610.  Moses  v.  Old  Dominion 
Iron,  etc.,  Co.,  82  Va.  29:  dissenting  opinion 
of  Lacy,  J.,  citing  principal  case  as  authority.  See 
further,  monographic  note  on  "New  Trials"  ap- 
pended to  Boswell  V.  Jones.  1  Wash.  822. 

jSame— Same  — Record.— When  a  new  trial  is 
granted  for  such  cause,  it  is  not  necessary  to  state  in 
the  record  the  ground  for  awarding  It.  since  it  will 
be  presumed  that  the  order  of  the  court  upon  a  sub- 
ject which  the  statute  has  put  witbin  its  jurisdiction, 
was  correct  unless  the  contrary  appeared.  Ward 
V.  White,  86  Va.  220,  9  S.  E.  Rep.  1021,  quoting  from 
the  principal  case. 

And  in  Shrewsbury  V.  Miller.  10  W.  Va.  122.  It  is 
said:  "where  a  new  trial  Is  granted  in  a  case  ap- 
pearing clearly  within  the  jurisdiction  of  the  court, 
it  Is  not  necessary  for  the  court  to  state  in  the  record 
the  grounds  for  granting  it.  as  it  will  be  presumed 
It  was  correct,  unless  the  contrary  appears.  Hume 
V.  Beale.  8  Munf.  226.    ULrey  v.  Ward,  8  Band.  52." 

See  further,  monographic  note  on  "New  Trials' 
appended  to  Boswell  v.  Jones.  I  Wash.  822. 

iNewTrlal— Condition  Precedent.— In  Pugh  r.  Jones. 
e  Leigh  810,  TucKEB  P..  said  (on  the  authority  of  the 
principal  case)  that  the  payment  of  costs  in  the 
case  at  bar  was  properly  a  condition  precedent  of  a 
new  trial.  See  further,  monographic  note  on  "New 
Trials"  appended  to  Boswell  v.  Jones,  1  Wash.  822. 


sons  appearing  to  them,  without  stating 
what  those  reasons  were.  The  judgment 
is  in  these  words:  "On  the  motion  of  the 
plaintiff,  and  for  reasons  appearing  to  the 
Court,  the  verdict  and  judgment  rendered 
in  this  cause  on  yesterday,  is  set  aside, 
and  it  is  ordered,  that  the  plaintiff  pay  the 
costs  of  this  term,  and  that  a  new  trial  be 
had  at  the  next  Court,  until  which  time, 
the  cause  is  continued." 

At  the  second  trial,  the  jury  gave  $500 
damages,  and  the  Court  rendered  judgment 
on  that  verdict.  The  defendant  Rixey  ap- 
pealed to  this  Court. 

Johnson,  for  the  appellant,  made  three 
points: 

1.  The  Court  had  no  power  to  grant  a 
new  trial  for  inadequate  damages,  in  such 
a  case  as  this.  The  act  of  1819,  (1  Rev. 
Code,  510,  ch.  128,  §  96,)  only  gives  the 
power  of  granting  new  trials,  where  the 
damages  were  manifestly  inadequate.  It 
could  not  appear  to  the  Court,  that  $50 
were  manifestly  an  insufficient  compensa- 
tion in  this  case.  There  was  no  criterion 
by  which  they  could  measure  the  exact 
sum  due  as  a  compensation  for  the 
53  injury  complained  ♦of.  Impey's 
Prac.  132,  251.  In  Chancery  practice, 
a  bill  of  review  cannot  be  brought  by  the 
party  prevailing,  on  the  ground,  that  he 
has  less  decreed  him  than  he  is  entitled  to. 
2  Madd.  412.  The  same  doctrine  prevails 
at  common  law,  as  appears  by  Burton  v. 
Thompson,  2  Burr.  665;  Liggon  v.  Ford,  3 
Munf.  15. 

2.  It  was  error  to  grant  a  new  trial, 
without  stating  on  the  record  the  causes 
for  which  it  was  granted.  The  Court  ought 
to  shew  enough  to  justify  their  judgment; 
because  every  record  ought  to  shew  the 
authority  upon  which  a  judgment  is 
founded.  This  necessity  is  rendered  evident 
by  the  construction  which  has  always  been 
given  to  the  act  of  Assembly,  declaring 
that  more  than  two  new  trials  shall  not 
be  allowed.  It  has  always  been  held,  that 
this  prohibition  only  applies  to  cases  where 
there  is  a  difference  of  opinion  as  to  the 
facts,  between  the  Court  and  jury.  But 
for  other  causes,  as  for  instance,  those 
which  affect  the  fairness  of  the  trial,  a 
Court  may  grant  as  many  new  trials  as 
they  think  proper.  Now,  unless  the 
grounds  of  a  new  trial  are  stated  on  the 
record,  how  can  the  appellate  Court  decide, 
whether  the  particular  case  falls  within  the 
one  or  the  other  class  of  cases;  or,  in  other 
words,  whether  the  new  trial  was  proper 
or  not?  In  Graves  v.  Short,  Cro.  Eliz.  616. 
it  was  decided  that  the  grounds  of  a  new- 
trial  ought  to  be  spread  upon  the  record 
Hume  V.  Beall,  3.  Munf.  226,  differs  from 
this  case,  because  the  verdict  there  was 
rendered  on  a  writ  of  enquiry;  and,  m 
Boswell  &  Johnson  v.  Jones,  1  Wash.  322, 
it  is  admitted  that,  under  some  circum- 
stances, it  may  be  necessary  to  state  the 
grounds  of  a  new  trial,  on  the  record. 

3.  The  payment  of  costs  ought  to  have 
been  made  a  condition  precedent  of  the 
new  trial.  1  Rev.  Code  495,  §  27.  But  m 
this  case,  the  Court  merely  directed  the 
payment  of  costs,  which  may  not  be  com- 
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plied  with,  until  after  the  new  trial. 

54  *Leigh,  for  the  appellee. 

The  act  of  Assembly  (1  Rev.  Code 
510,  ch.  128,  §  96,)  is  decisive  of  the  first 
point  made  by  Mr.  Johnson.  The  terms 
of  the  act  are  general,  and  make  no  ex- 
ception of  any  particular  class  of  cases. 
If  it  does  not  operate  on  such  a  case  as 
this,  it  can  have  no  operation.  For,  the 
Courts  always  possessed  the  power  of 
granting  a  new  trial  for  inadequate  dam- 
ages, where  the  damages  could  be  brought 
to  some  certain  standard;  and  it  was  only 
in  cases  of  personal  tort,  (assault  and  bat- 
tery, crim  con,  slander,  and  the  like,)  that 
the  rule  prevailed,  that  a  new  trial  for 
smallness  of  damages  could  not  be  granted. 
This  being  the  state  of  the  law  when  the 
act  of  1819  passed,  and  that  act  declaring  in 
general  terms,  that  a  new  trial  may  be 
granted  where  the  damages  are  manifestly 
too  small,  there  cannot  be  a  doubt  that  the 
act  was  intended  to  operate  on  such  a  case 
as  this.  As  to  Mr.  Johnson's  inference 
from  the  word  "manifestly,"  it  cannot  re- 
ceive the  sanction  of  the  Court.  That  word 
was  only  intended  to  prevent  new  trials, 
where  the  inadequacy  of  the  damages  was 
trivial  or  doubtful.  Although  the  amount 
of  injury  complained  of,  cannot  be  made 
the  subject  of  arithmetical  calculation,  yet 
the  inadequacy  of  the  damages  may  be  so 
gross,  as  to  leave  no  doubt  on  any  mind. 

As  to  Mr.  Johnson's  second  objection, 
it  was  not  necessary  to  state  the  grounds 
of  the  new  trial  on  the  record,  because  the 
judgment  of  a  Court  of  record  is  always 
presumed  to  be  right,  until  the  contrary 
is  shewn.  It  was  incumbent  on  the  de- 
fendant to  set  forth  his  objections.  The 
same  principle  will  solve  the  difficulty  sug- 
gested by  Mr.  Johnson,  respecting  the 
power  of  the  Court,  in  some  cases,  to  grant 
more  than  two  new  trials.  If  the  particular 
case  falls  within  the  exception  to  the  rule. 
the  party  asking  the  new  trial,  and  not  the 
party  opposing  it,  must  state  the  grounds 
of  his  motion  on  the  record.  No  instance 
can  be  found,  where  the  record  states 
the      grounds      of      a      new      trial, 

55  *unless  they  are  presented  by  the 
opposing  party,  by  a  bill  of  excep- 
tions; and  the  practice  of  Courts,  in  such 
a  case  as  this,  ought  to  be  respected.  The 
cases  of  Hume  v.  Beall,  and  Johnson  & 
Boswell  V.  Jones,  are  decisive  in  my  favor. 

With  respect  to  the  costs,  the  judgment 
in  this  case  substantially  complies  with  the 
law;  and  the  Court  will  put  that  construc- 
tion upon  it. 

November  19.  JUDGE  CABELL,  de- 
livered the  opinion  of  the  Court.* 

The  Court  is  of  opinion,  that  the  act  of 
Assembly,  (1  Rev.  Code  510,  §  96.)  author- 
ises the  granting  of  a  new  trial,  in  such  an 
action  as  this,  when  the  damages  found  by 
the  jury,  are  manifestly  too  small;  and 
that,  when  a  new  trial  is  granted  for  such 
cause,  it  is  not  necessary  to  state,  on  the 
record,  the  grounds  for  awarding  it;  since 
it  will  be  presumed,  that  the  order  of  the 
Court,  upon  a  subject  appearing  to  be 
clearly  within  its  jurisdiction,  was  correct, 
unless  the  contrary  appear. 


'Judges  Bbookjb  and  Coalteb.  absent. 


The  Court  is  further  of  opinion,  that  the 
judgment  in  this  case,  in  relation  to  the 
costs  of  the  trial,  was,  in  effect,  conditional; 
for,  the  subject  remained  completely 
within  the  power  of  the  Court;  so  that,  if 
before  the  second  trial,  it  had  been  ob- 
jected, that  the  costs  had  not  been  paid, 
the  Court  might,  for  that  cause,  have  set 
aside  the  former  order,  and  might  have 
entered  judgment  on  the  first  verdict. 

The  judgment  is  affirmed. 
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*Re!d  V.  Hanna's  Ex'r. 

November,  18M. 


PlMdlBK-PlM  Contelnlng  Matter  Already  In  Issue— 
How  Objection  Raised  to. t— Where  the  objection  to 
a  second  plea,  filed  Under  the  act  of  Assembly,  is, 
that  the  matter  of  that  plea  is  already  put  in  issue, 
the  party  ouffht  not  to  be  put  to  the  hazard  of  a 
demurrer,  in  order  to  avail  himself  of  that  objec- 
tion; the  proper  and  safe  practice  beinff,  to  try 
thatqaestlon  on  a  motion  to  reject  the  plea,  or  to 
strike  it  out.  if  it  has  been  entered  on  record.  So 
decided  by  two  Judges  in  a  Ck>art,  consistinff  of 
three. 

Sane— Departure. t— What  is  a  departure  in  plead- 
Inar. 

The  executors  of  Hanna  brought  an  ac- 
tion of  debt,  in  the  Superior  Court  of  law 
for  Monongalia  county,  against  Reed,  on 
an  injunction  bond,  executed  by  the  said 
Reed  and  another,  who  had  since  died. 
The  plaintiffs  declared  on  the  penalty,  with- 
out setting  out  the  condition. 

The  defendant  pleaded  two  pleas;  1st, 
payment;  2d,  that  there  was  a  condition 
subjoined  to  the  writing  obligatory,  (the 
common  condition  in  an  injunction  bond,) 
and  that  the  injunction  had  not  been  dis- 
solved; and  concludes  with  a  verification. 

The  plaintiffs  replied,  that  "as  to  the  said 
plea  of  the  said  defendant,"  they  ought 
not  to  be  barred  from  having  their  action 
against  him,  because,  before  the  institution 
of  the  suit,  the  injunction  aforesaid  had 
been  dissolved,  as  by  the  records  of  the 
Chancery  Court  of  Staunton  fully  appears. 
Yet  neither  the  defendant  and  his  co-obli- 
gor, nor  either  of  them,  have  paid  to  the 
plaintiffs  or  either  of  them,  the  said  several 
sums  of  money  mentioned  in  the  judgment, 
in  the  said  writing  obligatory,  with  interest 
thereon  as  therein  set  forth,  or  any  part 
thereof,  "and  this  they  pray  may  be  en- 
quired of  by  the  country;  and  the  defend- 
ant likewise."  The  record  proceeds,  "and 
issue  is  therefore  joined.  To  the  second 
plea,  the  plaintiffs  filed  a  general  demurrer, 
which  is  in  these  words,  &c."  On  the  first 
plea,  the  plaintiffs  joined  issue,  and  filed  a 


tPleadlng-ObJectlons  to- Mow  Made.— In  Chesa- 
peake, etc..  Ry.  Co.  y.  Rison.  09  Va.  28.  37  S.  E.  Rep. 
828,  it  is  said:  "Special  demurrers  haviDer  been 
abolished,  the  motion  to  reject  or  strike  out  can  be 
used  to  obviate  objections  to  pleadings,  such  as 
duplicity  and  the  like,  which  cannot  now  be  raised 
by  demurrer,  when,  as  is  said  in  Beed  v,  Banna,  3 
Hand  56,  the  party  should  not  be  put  to  the  hazard 
of  a  demurrer.  If  he  employs  the  means  to  avoid 
the  hazard  of  a  demurrer,  he  is  hardly  entitled  to 
its  benefits." 

Same— Plea  Containing  Matter  Already  In  Issue— 
Rejection.— Where  the  matter  of  a  plea  is  already  in 
issue,  the  plea  is  wholly  unnecessary,  and  this  Is 
ffood  ground  for  rejectlngr  it.  Fant  v.  Miller.  17 
Gratt  67;  Vlrgrlnla  Fire,  etc.,  Ins.  Co.  v.  Buck,  88  Va. 
520,  18  S.  £.  Rep.  073.  both  cltinsT  principal  case. 
See  aABO,  foot-note  to  Fant  v.  Miller.  17  Gratt.  47. 

tSame— Defwrture.— On  the  subject  of  departure  In 
pleading,  the  principal  case  is  cited  with  approval 
in  Mitchell  v.  Thompson.  2  Pat  &  H.  440. 
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general  demurrer  as  aforesaid,  to  the  sec- 
ond.      The      defendant     joined      in      de- 
murrer. 
57  *The     Court     sustained     the     de- 

murrer, and  over-ruled  the  second 
plea.  The  plaintiflFs,  thereupon,  filed  a  sug- 
gestion of  breaches,  setting  forth  the  con- 
dition of  the  bond,  and  averring  the 
dissolution  of  the  injunction;  and  alledg- 
ing,  that  neither  the  defendant  nor  his  co- 
obligor  had  paid  to  the  plaintiffs,  or  either 
of  them,  the  whole  or  any  part  of  the 
said  several  sums  of  money,  with  interest, 
&c.  in  the  condition  of  the  said  writing 
obligatory  mentioned. 

The  issue  on  the  first  plea  was  found  for 
the  plaintiffs,  and  judgment  rendered  by 
the  Court. 

The  defendant  appealed  to  this  Court. 

Leigh,  for  the  appellant,  made  three 
points : 

1.  As  the  plaintiffs  do  not  specify,  in 
their  replication,  to  which  of  the  two  pleas 
pleaded  by  the  defendant,  the  said  replica- 
tion was  intended  to  be  put  in,  and  as  the 
replication  in  fact  applies  as  well  to  the 
second  as  to  the  first  plea,  it  must  be  in- 
tended to  be  a  replication  to  both  pleas; 
which  is  irregular;  or  to  neither,  which  is 
worse. 

2.  If  it  be  intended  as  a  replication  to 
the  second  plea,  the  Court  erred  in  per- 
mitting the  plaintiffs  to  demur  generally 
to  the  same  plea.  Lang  v.  Lewis,  1  Rand. 
277. 

3.  The  demurrer  being  general,  and  the 
plea  being  good  in  substance,  though  it 
may  be  defective  in  form,  the  Court  erred 
in  sustaining  the  demurrer  to  the  said  sec- 
ond plea. 

Tucker,  for  the  appellees. 

The  Court  will  not  send  the  cause  back, 
if  it  appears  that  it  has  been  fairly  tried. 
The  clerk  says  it  was  a  general  replication 
to  the  first  plea,  that  is,  the  plea  of  pay- 
ment. The  record  states,  that  "issue  is 
thereon  joined,"  which  is  a  good  joinder, 
according  to   the   uniform  practice  of  the 

country. 
58  *I    admit,    that   a    replication,    and 

demurrer  to  the  same  plea,  would 
be  irregular;  but,  here  the  replication  was 
to  the  first  plea,  and  the  demurrer  to  the 
second. 

The  plea  was  defective,  in  concluding 
to  the  country,  instead  of  referring  to  the 
record;  because,  the  Court  of  Chancery  in 
this  country,  is  a  Court  of  record. 

But,  to  what  purpose  should  the  cause 
be  sent  back,  to  be  tried  anew,  if  it  appears 
that  a  new  trial  will  not  produce  a  different 
result? 

November  24.  The  Judges  delivered 
their  opinions.* 

JUDGE  GREEN: 

The  appellees  declared  against  the  ap- 
pellant, on  a  bond,  without  noticing  the 
condition.  The  defendant  craved  oyer  of 
the  bond  at  rules,  and  it  appeared  that 
there  was  a  condition,  that  the  obligation 
should  be  void,  if  the  obligors  should  pay 
to  the  obligees  the  amount  of  a  judgment 
injoined,  &c.  in  case  the  injunction  should 
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•Judges  Brookb  and  Carr.  abseat. 
The  case  was  arsrued  before  Judge   Carr  came 
into  the  court. 


be  dissolved.  Afterwards,  he  pleaded  in 
Court:  1.  That  he  had  paid  the  debt  in 
the  declaration  mentioned,  and  concluded 
with  a  verification.  2.  That  there  was  a 
condition  subjoined  to  the  obligation, 
which  was  recited;  and  that  the  injunction 
had  not  been  dissolved,  "and  this  he  is 
ready  to  verify."  The  plaintiffs  replied  to 
the  first  plea,  and  setting  out  the  condition 
of  the  bond,  averred,  that  the  injunction 
had  been  dissolved,  before  the  institution 
of  the  suit,  and  that,  the  defendant  had  not 
paid  the  judgment  injoined,  and  damages 
and  costs,  according  to  the  condition  of 
the  bond;  and  concluded  to  the  country, 
and  the  defendant  likewise;  and  the  record 
states,  "and  thereupon  issue  was  joined." 
To  the  second  plea,  the  plaintiffs  demurred 
generally,  and  the  defendant  joined  in  the 
demurrer.  The  Court  sustained  the  de- 
murrer; and,  thereupon,  the  plaintiffs 
59  assigned  *breaches  of  the  condition 
of  the  bond,  to  the  same  effect  as 
the  matter  of  his  replication  to  the  first 
plea.  The  record  states  also,  before  the 
joinder  in  demurrer,  that  the  plaintiffs 
joined  issue  on  the  first  plea.  A  jury  was 
impanelled  to  try  the  issue  between  the 
parties,  who  found  for  the  plaintiffs,  and 
judgment  was  given  according  to  the  ver- 
dict. 

Upon  these  confused  pleadings,  I  ob- 
serve, that  the  first  plea  concluding  with  a 
verification,  the  plaintiffs  could  not,  regu- 
larly, take  issue  directly  upon  the  plea;  but 
only,  by  a  general  replication  concluding 
to  the  country,  when  they  might  have  made 
up  the  issue  by  adding  the  similiter.  So 
that  the  statement  in  the  record,  that  the 
plaintiffs  joined  issue  upon  this  plea,  if  it 
made  any  issue,  made  an  extremely  irregu- 
lar one.  Or,  he  might  have  replied  spe- 
cially, concluding  with  a  verification,  or 
to  the  country.  This  he  has  affected  to 
do;  but  the  replication  does  not  answer  the 
plea.  The  latter  is  an  averment,  that  the 
defendant  paid  the  penalty  of  the  bond; 
the  former  is  an  averment,  that  he  did  not 
pay  the  amount  of  the  judgment  injoined. 
and  interest  thereon  and  damages  and 
costs.  The  replication  concludes  to  the 
country,  and  the  defendant  took  issue 
thereupon.  So  that  there  are  two  issues  on 
one  plea;  one  of  them  irregularly  joined, 
without  a  replication,  when  a  replication 
was  necessary;  the  other,  upon  a  replica- 
tion, which  was  no  answer  to  the  plea. 
The  debt  injoined,  with  interest,  damages 
and  costs,  might  have  exceeded  the  penalty. 
What  would  have  been  the  effect  of  all 
these  blunders,  after  verdict,  it  is  not  nec- 
essary to  enquire;  since  the  cause  is  decided 
upon  the  demurrer  to  the  second  plea. 

The  second  plea  was  merely  negative, 
and  needed  no  conclusion,  either  that  the 
defendant  was  ready  to  verify  it,  or  to 
verify  it  by  the  record,  or  that  it  appeared 
by  the  record.  It  was  sufficient  to  alledee 
the  non-existence  of  that  fact:  and  if  the 
plaintiffs  affirmed  it,  it  was  for  them  to 
verify  their  affirmation  by  the  record,  or 
otherwise.  The  verification  with  which 
the  second  plea  concluded. 
60  *was  merely  surplusage;  or,  if  ob- 
jectionable,   could    only   be   objected 
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to  by  special  demurrer,  and  not  by  general 
demurrer.  Sec  Fanshaw  v.  Morrison,  2 
Salk.  520.  But  if  this  were  not  so,  and  a 
verification  by  the  record  was  the  proper 
conclusion  of  this  plea,  as  is  contended; 
the  defect  could  not  be  taken  advantage  of 
upon  a  general  demurrer.  The  statute  of 
Jeofails,  1  Rev.  Code,  511,  §  101,  prohibits 
any  objection  to  be  taken,  upon  a  general 
demurrer,  unless  it  be  something  omitted 
which  is  so  essential  to  the  action  or  de- 
fence, as  that  judgment  according  to  law 
and  the  very  right  of  the  case  cannot  be 
given.  Under  this  section  in  general,  no 
objection  can  be  made  on  a  general  de- 
murrer, which  could  not  be  made  after 
verdict.  Roe  v.  Crutchfield,  1  Hen.  &  Munf. 
367.  And  after  verdict  judgment  cannot 
be  arrested,  for  failing  to  aver  that  "this 
he  is  ready  to  verify  by  the  record,"  or, 
•'as  appeareth  by  the  record."  The  want 
of  such  a  conclusion,  if  any  averment  was 
necessary,  certainly  was  not  an  omission 
of  an  averment  essential  to  the  right  of 
the  case.  The  plaintiff  might  have  replied 
and  verified  his  replication,  and  had  judg- 
ment according  to  the  very  right  of  the 
case. 

The  Court  was  right  in  deciding  upon 
the  demurrer,  before  the  issue  was  tried. 
Green  v.  Dulany,  2  Munf.  518.  For  the  de- 
cision upon  the  demurrer  may,  in  all  cases, 
put  an  end  to  the  cause,  and  render  the 
trial  of  an  issue  unnecessary;  and  if  the 
issue  be  tried  first,  it  would  probably  pre- 
vent permission  to  amend  the  pleadings 
afterwards,  and  might  thus  produce  a  mis- 
chief to  one  of  the  parties,  which  the  Court 
could  not  remedy,  as  they  might  before 
the  trial  of  the  issue,  by  giving  leave  to 
amend.  The  demurrer  admits  the  fact, 
which  was  well  pleaded,  that  the  injunc- 
tion, mentioned  in  the  condition  of  the 
bond,  had  not  been  dissolved.  This  shewed 
that  the  plaintiff  had  no  cause  of  action, 
and  judgment  on  the  demurrer  should  have 
been  given  for  the  defendant,  and  the  issue 
should  not  have  been  tried.  This  error  of 
the   Court    ought    not    to    give   any   effect 

to      the      subsequent      verdict      of 
61        *the    jury,    contradicting"   the    plea. 

But,  even  if  that  verdict  can  properly 
be  looked  to,  it  can  have  no  effect.  The 
plaintiff  admitted,  on  the  record,  the  fact 
alledged  in  the  plea;  and  any  verdict  con- 
trary to  the  facts  admitted  by  the  parties 
upon  the  record,  cannot  be  the  foundation 
of  a  judgment,  against  the  effect  of  the 
admission  of  the  party,  on  the  record;  such 
admission  being  higher  evidence  of  the 
truth,  than  the  verdict  of  a  jury.  Wilcox 
V.  Skipwilh,  2  Mod.  cited  7  Bac.  42.  Vin. 
Abr.  tit.  "Trial"  R.  f.  The  Court  has  the 
power,  in  the  exercise  of  a  sound  discre- 
tion, to  reject  a  plea  offered  by  the  defend- 
ant. But  it  never  can  be  right  to  reject  a 
plea,  which,  if  true,  is  a  complete  answer 
to  the  action.  The  second  plea,  in  this 
case,  was  properly  admitted;  for,  the  alle 
gation,  that  the  injunction  had  not  been 
dissolved,  was  a  bar  to  the  action;  and 
when  the  plea  was  admitted,  the  fact, 
whether  the  injunction  had  been  dissolved 
or  not,  had  not  been  asserted  on  the  rec- 
ord, by    either    party.      The    demurrer    to 


this  plea  could  not  be  considered  as  an  ob- 
jection to  the  admission  of  the  plea,  be- 
cause the  fact,  whether  the  injunction  had 
been  dissolved  or  not,  was  put  in  issue  on 
the  first  plea.  If  it  was  intended  to  object 
to  the  plea  on  this  ground,  the  objection 
should  have  been  made  by  motion  to  strike 
out  the  plea.  A  demurrer  cannot  be  con- 
sidered as  raising  that  objection.  The 
very  form  of  the  demurrer  proves  this.  It 
admits  the  truth  of  the  plea,  but  insists, 
"that  the  said  plea  and  the  matter  thereof 
are  not  sufficient,  in  law,  to  bar  or  preclude 
the  plaintiff's  action." 

The  consequence  seems  to  be,  that  the 
judgment  should  be  reversed,  the  demurrer 
over-ruled,  and  judgment  given  that  the 
plaintiffs  take  nothing  by  their  bill. 

JUDGES  COALTER  and  CABELL, 
concurred  in  the  following  opinion  and 
judgment. 

The  Court  having  some  doubts,  whether 

the    matter    intended    to    be    put    in    issue 

by    the    second    plea,    was    pleaded 

62  *in  such  a  way  as  to  be  clear  of  ob- 
jection, on  a  general  demurrer;  and 

being  of  opinion,  that  the  matter  of  that 
plea  was  so  far  put  in  issue  by  the  first  set 
of  pleadings,  that  the  plaintiff  could  not 
have  entitled  himself  even  to  nominal  dam- 
ages, without  the  proof  of  that  matter;  and 
being  further  of  opinion,  that  where  the 
objection  to  a  second  plea,  filed  under  the 
act  of  Assembly,  is,  that  the  matter  of  that 
plea  is  already  put  in  issue,  the  party  ought 
not  to  be  put  to  the  hazard  of  a  demurrer, 
in  order  to  avail  himself  of  that  objection, 
the  proper  and  safe  practice  bein^  to  try 
that  question  on  a  motion  to  reject  the 
plea,  or  to  strike  it  out,  if  it  has  been  en- 
tered on  record;  and  being  also  of  opinion, 
that  the  issue  joined  on  the  first  plea,  on 
the  fact  of  payment  of  the  debt  in  the 
declaration,  which  the  defendant  had  a 
right  to  plead  and  prove  in  discharge  of 
every  thing  that  could  be  claimed  of  him, 
under  the  condition  of  the  bond,  is  an  im- 
material issue,  the  replication  being  a  de- 
parture from  the  declaration  and  plea,  in 
this  respect;  think  it  the  safest  course,  in 
this  case,  to  reverse  the  judgment,  and  to 
set  aside  all  the  pleadings  back  to  the  plea 
of  payment,  and  to  send  the  cause  back, 
for  further  proceedings  to  be  had. 

The  judgment,  therefore,  will  be,  that 
the  Court  erred  in  putting  the  party  to  his 
demurrer  to  the  second  plea,  in  order  to 
try  the  question,  whether  that  plea  ought 
not  to  be  struck  out,  on  the  ground  that 
the  matter  thereof  was  already  put  in  issue; 
and  also  in  this,  that  no  judgment  could 
be  entered  on  the  verdict  of  the  jury,  the 
replication  being  a  departure  from  the  dec- 
laration and  plea,  as  to  the  fact  of  payment 
of  the  debt  in  the  declaration,  and  forming 
an  immaterial  issue;  the  judgment  is  there- 
fore reversed  with  costs,  the  pleadings, 
subsequent  to  the  plea  of  payment,  set 
aside,  and  the  cause  remanded  for  further 
proceedings  to  be  had. 

63  *Bevp ridge  v.  Lacey. 

November,  1824. 
Equity  JurlMlictlon- Public  Nuisance.*— A   Court  of 
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Equity  will  not  correct  abuses  merely  public:  and 
therefore,  It  will  not  Interfere  to  prevent  a  public 
nuisance,  unless  the  party  asking  its  aid.  can  shew 
that  some  private  injury  is  actually  sustained  or 
justly  apprehended  by  him.  . 

This  was  a  suit  brought  by  Lacey,  in 
the  Winchester  Chancery  Court,  to  injoin 
and  restrain  Beveridge  from  digging  or 
causing  to  be  dug,  the  ground  in  one  of 
the  streets  in  the  town  of  Middleburg,  in 
Loudoun  county.  The  bill  states,  that  the 
said  street  runs  by  the  complianant's  house 
and  lot;  and  that  the  ground .  which  the 
defendant  is  digging,  under  pretense  of 
levelling  the  said  street,  will  weaken  and 
injure  the  foundation  of  his  said  house, 
and  greatly  lessen  the  value  of  his  property, 
and  make  it  necessary,  in  order  to  get  from 
the  complainant's  house  into  the  street,  to 
have  divers  steps  made,  to  descend  the 
bank. 

The  injunction  was  awarded. 

The  answer  of  Beveridge  states,  that  the 
defendant,  as  early  as  the  year  1814,  did 
cause  to  be  cut  down  one  side  of  the  street, 
on  which  the  house  of  the  complainant  is 
situated,  that  is,  the  side  next  the  defend- 
ant's property,  with  the  free  consent  of  the 
complainant,  who  then  undertook  to  cut 
down  and  graduate  the  other  side,  so  as  to 
suit  his  own  views;  but  in  a  way  to  give 
regularity  and  uniformity  to  the  street, 
which,  as  then  left,  was  in  an  unsafe  and 
unseemly  state;  that,  after  waiting  so  long 
a  time  for  the  complainant  to  comply  with 
his  undertaking,  the  defendant  proceeded, 
at  his  own  expense,  to  take  down  the  other 
side  of  the  said  street,  at  which  the  com- 
plainant expressed  much  anger,  pretending 
that  he  was  fearful  that  his  property  would 
be  injured  by  the  manner  in  which  the  work 
would  be  done;  that  to  relieve  him  from 
that  apprehension,  the  defendant  directed 
his  labourers  not  to  approach  nearer  to  the 
building  of  the  complainant,  than  ten 
64  *feet,  leaving  the  slope  to  be  made 
of  so  much  on  that  side  of  the  street, 
by  the  complainant,  in  any  manner  he 
might  choose;  and  in  this  way,  the  work 
was  going  on,  until  stopped  by  the  injunc- 
tion of  the  complainant;  that  the  house  of 
the  complainant  is  situate  on  a  lot  at  the 
intersection  of  the  main  and  a  cross  street: 
and  the  main  street  having  been  previously 
cut  down,  the  defendant  was  bringing  the 
cross  street  nearly  to  its  level,  so  as  to 
form  a  gentle  slope  down  the  cross  street 
over  the  main  one,  or  down  it,  correspond- 
ing   with    the    face    of    the    circumjacent 


equity  oufirht  not  to  interfere  by  injunction  to  pre- 
vent a  public  nuisance,  when  the  party  asklnsr  its 
aid  shows  no  private  Injury  actually  sustained  or 
jusUy  apprehended  by  him.  Keystone  BrldfireCo. 
V.  Summers,  18  W.  Va.  484.  cltinff  principal  case. 

"That  there  Is  ereneral  equity  jurisdiction  as  to 
public  nuisances  has  been  recognized  by  our  own 
courts."  Brannon,  J.,  in  his  dlHsentinsr  opinion  in 
Hartley  v.  Henretta.  85  W.  Va.  239.  13  S.  E.  Rep.  380, 
citiDGT  the  principal  case  and  Keystone  Bridge  Co. 
V.  Summers,  18  W.  Va.  484. 

It  is  true  that  though  equity  has  jurisdiction 
against  public  nuisances,  yet  to  enable  a  private 
Individual  to  call  it  into  exercise,  he  must  show  that 
the  nuisance  works  a  special  and  peculiar  injury  to 
blm.  Hartley  v.  Henretta,  85  W.  Va.  240, 18  S.  E.  Rep. 
881.  citing  the  principal  case. 

See  further,  monographic  nets  on  "Iniunctlons" 
appended  toClaytorv.  Anthony.  iSGratt.  518:  mono- 
irraphic  twte  on  "'Jurisdiction"  appended  to  Phippen 
▼.  Durham.  8  Gratt.  4S7. 


grounds;  that  the  defendant  was  greatly 
incommoded  by  the  abruptness  of  the 
street,  in  his  business,  which  was  mercan- 
tile; and  the  digging  contributed  to  remove 
this  inconvenience,  without  injuring  the 
complainant;  that  the  complainant  himself 
assisted  the  defendant  in  cutting  down  the 
bank,  after  he  had  commenced  the  work; 
and  he  prays  that  the  injunction  may  be 
dissolved,  and  the  bill  dismissed. 

A  motion  was  made  to  dissolve  the  in- 
junction, and  denied. 

Depositions  were  taken,  which  estab- 
lished that  the  distance  from  the  place 
where  Beveridge  was  digging,  to  the  prop- 
erty of  Lacey,  was  ten  feet  and  a  half,  and 
that  Beveridge  gave  positive  orders  to  his 
servant,  not  to  dig  nearer  to  Lacey's  prop- 
erty, than  the  distance  above  mentioned; 
that  the  said  digging  would  be  a  benefit  to 
the  street  and  the  public  at  large,  as  it  was 
dangerous,  on  account  of  the  high  bank, 
for  carriages  and  waggons  to  pass;  that  the 
main  street  had  been  cut  down  before  by 
the  road  company,  which  had  left  a  high 
bank  to  be  ascended,  in  getting  into  the 
cross  street,  between  Lacey's  and  Bcv- 
eridge's  property;  that  the  cutting  would 
not  have  diminished  the  value  of  Lacey's 
property,  but,  on  the  contrary,  would  en- 
hance it;  that  Lacey  consented,  that  Bev- 
eridge might  dig  to  a  certain  mark,  which 
he  has  not  encroached  upon,  &c. 

The   Court   decreed,   on   a  final  hearing, 

that    the    injunction    be    perpetuated,   and 

that     each     party      should     pay    his 

65        *own  costs;  from  which  decision,  the 

defendant  Beveridge  appealed  to  this 

Court. 

Leigh,  for  the  appellant. 

The  nuisance  complained  of  is  a  public 
nuisance,  and  the  party  complaining,  must 
shew  a  specific  injury  to  himself,  or  he 
cannot  support  his  application  to  a  Court 
of  Equity.  Hind's  Ch.  Prac.  591.  The  evi- 
dence proves,  that  so  far  from  an  injury, 
it  is  a  benefit  to  Lacey.  No  individual  has 
a  right  to  obstruct  improvements,  which 
are  to  produce  a  public  benefit.  This  work 
is  not  a  nuisance,  because  nothing  deserves 
that  name,  which  renders  a  street  more 
commodious.  3  Bac.  Abr.  tit.  "Highways," 
letter  E.  p.  497.  Besides,  wherever  there 
are  trustees  appointed,  the  Court  of  Chan- 
cery never  interposes;  and  here  there  were 
trustees.  Atto.  Gen.  v.  Foundling  Hospital, 
4  Bro.  Ch.  Cas.  165. 

Johnson,  for  the  appellee,  relied  on  the 
Chancellor's  opinion  (which  was  contained 
in  the  record,)  and  contended  that  this  was 
not  a  nuisance  of  a  public  nature,  but  one 
which  affected  his  private  property. 

November  25.  JUDGE  CABELL,  de- 
livered the  opinion  of  the  Court.* 

It  is  not  the  province  of  a  Court  of 
Equity,  to  correct  abuses  merely  public. 
It  interferes  on  the  ground  of  private  injury 
only.  There  is,  in  the  present  case,  no 
such  injury,  either  actually  sustained,  or 
justly  apprehended. 

The  decree  is  therefore  reversed,  and  the 
bill  dismissed. 


*JrrDGBs  Brookb  and  Cabr.  absent 
Judge  Cahb  decided  the  case  as  Chancellor. 
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^Cunningham  v.  Patteson. 

November.  }824. 

Decree^*— Reversal— Want  of  Proper  Parties.— A  de- 
cree reversed  for  want  of  proper  parties.  ^ 

Same— Same— Same— CosU.t-Oii  an  appeal  from  an 
interlocutory  decree,  correct  on  the  merits,  but 
erroneous  for  want  of  proper  parties,  the  CJourt 
will  reverse  tbe  decree,  but  allow  the  appellees  to 
recover  costs,  as  tbe  parties  substantially  prevail- 
In? :  because,  an  appeal  from  an  interlocutory 
decree.  Is  only  ^iven  to  prevent  the  payment  of 
money  or  chanffe  of  property,  or  to  settle  princi- 
ples. 

This  was  an  appeal  from  a  decree  of  the 
Staunton  Chancery  Court. 

Patteson  and  wife  filed  a  bill  against  the 
surviving  children  and  grand-children  of 
Samuel  Cunningham,  deceased,  for  a  di- 
vision of  a  certain  tract  of  land,  which,  they 
alledged,  had  belonged  to  the  said  Samuel, 
in  his  life-time.  In  praying  process,  some 
of  the  defendants  were  omitted,  and  others 
mentioned  by  improper  descriptions;  as 
the  opinion  of  this  Court  sufficiently  sets 
forth.  No  notice  was  taken  of  these  errors 
in  the  Court  of  Chancery;  but,  the  Court 
made  an  interlocutory  decree,  that  com- 
missioners should  divide  the  land,  in  cer- 
tain proportions,  between  the  children  and 
grand-children  of  Samuel  Cunningham,  de- 
ceased. Cunningham,  one  of  the  defend- 
ants, appealed  to  this  Court. 
Wickham,  for  the  appellant. 
Johnson,  for  the  appellees. 
November  27.  JUDGE  CABELL,  de- 
livered the  opinion  of  the  Court.* 

The  evidence  in  the  cause  abundantly 
proves,  that  Samuel  Cunningham  was,  at 
the  time  of  his  death,  entitled  to  an  undi- 
vided moiety  of  the  land  in  the  bill  men- 
tioned. As  he  died  intestate,  that  moiety 
descended  to  his  children  and  grand-chil- 
dren. The  Court,  therefore,  would  not 
hesitate  to  affirm  the  decree  of  the 
67  Chancellor,  had  proper  *measures 
been  taken  to  convene  all  necessary 
parties.  But,  it  is  stated  in  the  bill,  that 
Letty,  one  of  the  daughters  of  the  said 
Samuel  Cunningham,  had  married  John 
Grear,  and  had  died,  leaving  two  children, 
viz:  Isabella  and  Letty,  who  intermarried 
with  Gam  Beatty.  Yet,  the  bill,  when  it 
afterwards  proceeds  to  make  parties,  prays 
process  against  Letty,  wife  of  Garn  Beatty, 
as  a  feme  sole,  under  the  name  of  Letty 
Grear;  and  Isabella  Grear,  a  feme  sole,  is 
made  a  party  as  the  wife  of  Garn  Beatty; 
and  the  order  of  publication  was  made  ac- 
cordingly. There  was  no  order  of  publi- 
cation, whatever,  as  to  another  absent 
defendant,  viz:  Samuel  Cunningham,  a 
grand-son  of  the  aforesaid  Samuel  Cunning- 
ham. The  decree  of  the  Chancellor,  there- 
fore, although  correct  in  principle,  upon 
the  case  as  at  present  exhibited,  was  pre- 
mature, and  must  consequently  be  reversed. 
But,  this  being  an  appeal  from  an  inter- 
locutory decree,  which  is  only  allowed  to 
prevent  the  payment  of  money  or  change 
of  property,  or  to  settle  principles,  and  this 


Court  being  of  opinion  that  the  principles 
of  the  cause  were  rightly  decided  by  the 
Chancellor,  the  appellees  must  recover 
costs,  they  having  substantially  prevailed. 
Had  the  appellant,  at  the  hearing  of  the 
cause,  brought  to  the  view  of  the  inferior 
Court,  the  defects  in  the  bill  and  in  the 
order  of  publication  as  aforesaid,  they 
would,  doubtless,  have  been  there  amended 
or  supplied.  Not  having  done  so,  he  shall 
not  lie  by  and  take  advantage  of  them  in 
the  appellate  Court,  to  throw  on  the  op- 
posite party  the  costs  of  an  appeal,  which 
the  law  never  intended  to  allow  for  the 
correction  of  such  defects. 
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*Robertson  v.  Robertson. 

December.  1824. 


•See  monographic  noU  on  "Decrees"  appended  to 
Evans  v.  Spurgin,  11  Gratt.  615;  monographic  note 
on  "Costs"  appended  to  Jones  v.  Tatum.  19  Qratt  790. 

See  principal  case  cited  with  approval  in  Handly 
V.  Snodffrass,  0  Lelffh  492:  Armstrong  v.  Pitts,  13 
Gratt  289. 

tJuDGES  Bbookb  and  Cabr,  absent. 

Tbe  case  was  argued  before  Judob  Cabb  came 
into  the  court. 


Dcpeodsnt  Covansots— What  Constltutet  — Dcclaratl» 
—Allagatlon.— Where  two  parties  contract,  the  one 
to  assign  bonds,  and  the  other  to  convey  and  sur- 
render lands,  at  the  same  time,  the  covenants  are 
depended  on  each  other:  and  neither  party  can 
insist  on  the  performance  of  the  other,  unless  he 
himself  performed,  or  offered  to  perform,  his  part 
of  the  agreement.  An  allegation  in  the  declara- 
tion, of  an  offer  to  perform,  after  the  day,  is  an 
Incurable  error. 

John  A.  Robertson  brought  an  action 
of  covenant  in  the  Superior  Court  of 
Amelia  county,  against  George  Robertson. 
The  covenant  declared  on,  is  to  this  effect: 
That  the  said  George  Robertson  agrees  to 
sell  his  tract  of  land  on  which  he  now  lives^ 
to  the  said  John  A.  Robertson,  for  the  sum 
of  18001.,  to  be  paid  as  follows,  viz:  the  said 
J.  A.  Robertson  is  to  execute  four  bonds 
to  the  said  George,  in  four  annual  pay- 
ments; the  first,  on  the  25th  day  of  De- 
cember, 1800;  the  second  on  the  same  day, 
in  the  year  1801;  and  the  other  two  on  the 
same  day,  in  the  two  succeeding  years; 
each  of  the  bonds  to  be  given  for  4501.,  and 
to  carry  interest  from  their  respective  dates 
of  payment,  &c.;  and  the  said  G.  Robertson 
"is  hereby  bound  to  make  the  said  J. 
A.  Robertson  a  full,  complete  and  legal 
title  to  the  land  he  now  lives  on,  containing, 
&c.  whenever  the  said  J.  A.  Robertson 
tenders  the  said  four  bonds,  in  manner 
before  described,  with  sufficient  security, 
&c.  The  said  G.  Robertson  is  to  render  in 
possession  to  the  said  J.  A.  Robertson  the 
said  land  and  appurtenances  on  the  25th 
day  of  December  next,  &c."  This  covenant 
is  dated  on  the  14th  day  September,  1800. 
The  declaration  proceeds,  "And  the  plain- 
tiff in  fact  saith,  that,  although  he  hath  well 
and  truly  kept  and  performed  his  covenant 
and  agreement  aforesaid,  in  all  things  as 
he  ought  to  have  kept  and  performed  the 
same;  and  although  he  did,  on  the  fourth 
day  of  March,  1801,  at  the  parish,  &c.  in 
the  county  of  Amelia  aforesaid,  and  within 
the  jurisdiction  of  the  Superior  Court  afore- 
said, tender  and  offer  to  the  said  de- 
69  fendant,  in  pursuance  *of,  and  in 
conformity  to  the  said  agreement 
and  covenant,  four  bonds,  with  sufficient 
security,  &c."  Yet,  that  the  defendant  had 
violated  the  agreement,  on  his  part,  by  re- 


tSee  monographic  note  on  "Covenants"  appended 
to  Todd  V.  Summers.  2  Gratt.  167. 

The  principal  case  Is  cited  with  approval  in  Roach 
V.  Dickinsons,  9  Gratt  182:  B.  &  O.  R.  R.  Co.  v.  Mc- 
Cullouffh  &  Co.,  IS  Gratt  607. 
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fusing  to  make  to  the  plaintiff  a  full,  com- 
plete, and  legal  title  to  the  said  land. 

The  defendant  pleaded  that,  on  the  25th 
day  of  February,  1801,  a  controversy  arose 
between  the  plaintiff  and  defendant,  con- 
cerning the  security  which  the  plaintiff 
was  to  give  to  the  defendant,  which 
was  referred  to  the  arbitrament  of  E. 
Meade,  D.  Meade  and  W.  Murray,  who 
awarded  that  the  plaintiff  should  give  to 
the  defendant  personal  security,  and  also 
a  deed  of  trust  on  the  land;  and  that  the 
plaintiff  had  failed  to  comply  with  the  said 
award,  &c. 

The  plaintiff  replied,  that  the  defendant 
disabled  and  prevented  him  from  tendering 
a  deed  of  trust  as  in  the  plea  mentioned, 
because  the  defendant  failed  to  convey  the 
land  covenanted  to  be  sold  to  the  plaintiff, 
which  rendered  it  impossible  for  the  plain- 
tiff to  execute  a  deed  of  trust  to  the  de- 
fendant. 

After  some  other  pleading,  not  material 
to  be  mentioned,  the  parties  joined  issue; 
and  the  jury  found  a  verdict,  that  the 
plaintiff  was  not  ready  and  willing,  at  any 
time,  to  execute  the  deed  of  trust  awarded 
by  the  arbitrators,  as  the  defendant  had 
alledged,  and  that  the  defendant  had  not 
broken  his  covenant  with  the  plaintiff. 
The  Court  rendered  judgment  accordingly 
for  the  defendant. 

The  plaintiff  appealed  to  this  Court;  in 
which  the  cause  was  submitted,  without 
argument. 

December  2.  The  Judges  delivered  their 
opinions.* 

JUDGE  GREEN: 

By  the  terms  of  the  covenant  sued  upon, 
the  tender  of  bonds  with  good  security,  on 
the  25th  day  of  December,  1800,  by  the 
plaintiff,  was  a  condition  precedent 
70  to  the  obligation,  *on  the  part  of 
the  defendant,  to  convey  and  sur- 
render possession  of  the  land.  The  cov- 
enant is  express,  that  he  was  not  to  convey 
until  the  bonds  were  delivered  or  tendered; 
and  the  day  fixed,  by  the  agreement,  for 
delivering  or  tendering  the  bonds,  was  the 
25th  of  December,  1800,  which  was  also 
the  day  appointed  for  delivering  possession 
of  the  land  to  the  plaintiff.  The  covenants 
being  to  be  performed,  on  both  sides  at  the 
same  time,  were  therefore  dependent  on 
each  other;  and  neither  party  could  insist 
upon  the  other's  performing  his  part  of  the 
covenants,  unless  he  himself  performed, 
or  offered  to  perform  his  covenants  at  the 
appointed  time.  In  this  point,  the  declara- 
tion is  incurably  defective.  It  does  not 
alledge  a  performance  on  the  part  of  the 
plaintiff,  at  the  appointed  time,  or  that 
the  defendant  had  consented  to  postpone 
the  performance  to  a  later  day;  but  alledges 
an  offer  to  perform  on  the  4th  of  March, 
1801,  as  a -compliance  with  the  terms  of  the 
original  contract;  when,  in  truth,  it  appears 
to  have  been  an  offer,  to  perform  an  agree- 
ment or  award,  made  after  the  covenant 
was  broken  by  the  plaintiff,  and  not  noticed 
in  the  declaration.  Such  an  agreement  or 
award,  if  strictly  performed  by  the  plaintiff, 
could  not  give  him  a  right  of  action  upon 


*JnDGE  CABEL  absent. 

Tlie  case  was  arffued  before  be  came  into  tbe 
"ourt 


the  original  covenant.  The  issue,  made  up 
on  the  first  plea  to  this  declaration,  was 
immaterial;  the  plea  being  no  answer  to 
the  declaration.  The  second  plea,  and  the 
issue  made  up  on  that,  puts  in  issue  the 
fact,  whether  bonds  had  been  tendered  ac- 
cording to  the  contract;  and  the  Court 
properly  instructed  the  jury  on  that  point, 
that  the  tender  of  the  bonds  was  a  condition 
precedent,  to  be  performed  by  the  plaintiff, 
to  enable  him  to  maintain  his  action. 
Whether  the  other  branch  of  the  instruction 
was  right  or  wrong,  it  is  not  material  to 
inquire;  since,  if  there  had  been  a  verdict 
for  the  plaintiff,  the  judgment  must  have 
been  arrested,  and  a  judgment  given  for 
the  defendant;  because  the  declaration 
shewed  no  cause  of  action,  and,  in  that  case, 
a  repleader  could  not  be  awarded.  It 
would  be  to  no  purpose,  to  make  up 
71  new  *issues  on  a  declaration,  on 
which  no  judgment  could  be  given, 
in  any  event.  Smith  v.  Walker,  1  Wash. 
135. 

The  judgment  ought  ta  be  affirmed. 

The  PRESIDENT: 

The  defect  in  the  declaration  renders  it 
unnecessary  to  decide  on  the  subsequent 
pleadings  and  the  bill  of  exceptions.  The 
allegation  in  the  declaration,  of  the  per- 
formance of  the  covenant  by  the  plaintiff, 
is  completely  at  variance  with  the  covenant 
declared  upon.  This  is  an  incurable  error 
of  itself,  and  judgment  must  be  affirmed, 

JUDGES  CABELL  and  COALTER 
concurred;  and  the  judgment  was  affirmed. 


Lewis  V.  Weldon  and  Others. 

December.  18S4. 

ContracU— laterpreUtlon.t— A  contract  is  made  for 
tbe  delivery  of  a  crop  of  wheat  at  the  barn  of  the 
farmer,  between  certain  days;  tbe  farmer  is  not 
bound  to  have  the  whole  ready  at  one  time:  but 
the  other  party  is  bound  to  use  reasonable  Indas- 
try  in  receiving  and  taking  it  away  In  reasonable 
parcels. 

Dependent  Covenants— When  Covenant  May  Be 
Maintained  Thereon.^— In  dependent  covenantB. 
when  the  plalntifif  has  performed  a  part,  for  wbicli 
he  can  have  no  other  remedy  than  by  an  action 
on  the  covenant,  an  action  may  be  maintained  in 
the  same  manner,  as  If  the  covenants  were  Inde- 
pendent. 

Same— What  Constitute.— Where  a  contract  is  made 
to  deliver  a  crop  of  wheat  at  the  barn  of  the  seller. 
before  a  certain  day,  and  the  purchaser  is  to  par 
for  it  some  months  after  delivery,  the  covenanu 
are  dependent. 

Lewis  brought  an  action  of  covenant  in 
the  Superior  Court  of  Frederick  county, 
(afterwards  removed  to  the  Superior 
Court  of  Berkeley  county,)  against  Weldon, 
Eben  Taylor,  Griffin  Taylor  and  Abner 
Osburne,  defendants.  The  declaration  sets 
forth   the    following   agreement,    dated  the 


tContracts— Interpretation.— See  monographic  noU 
on  "Contracts"  appended  to  Enders  v.  Board  of 
Public  Works.  1  Gratt  864. 

^Dependent  Covenants— When  Covenant  May  Be 
Maintained  Thereon.- See  principal  case  cited  with 
approval  in  Bream  v.  Marsh,  4  Lteigrh  89:  Tail  ▼.  TaiL 
e  Leiffh  105:  Roach  v.  Dickinsons.  9  Gratt.  16S:  Davis- 
son  v.  Ford,  23  W.  Va.  688. 

For  further  information  on  the  subject,  see  mono- 
graphic note  on  "Covenants"  appended  to  Todd  t. 
Summers,  2  Gratt.  107:  monoffraphic  noU  on 
"Covenant,  the  Action  of"  appended  to  Lee  v.  Cooke. 
1  Wash.  300. 

The  principal  case  is  also  cited  in  Wilson  v.  Bank 
of  Mt.  Pleasant,  0  Leiffh  B7& 
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13th  day  of  January,  1813,  and  sealed 

72  *with    the    seals    of    the    defendants; 
that  the  said  Lewis,  the  plaintiff,  had 

agreed  to  sell  to  the  said  Weldon,  &c. 
(together  with  a  certain  Bushrod  Taylor,) 
all  his,  (the  said  Lewis's)  crop  of  wheat  in 
the  county  of  Frederick,  at  the  price  of 
$1  50  cts.  per  bushel,  or  every  00  lbs. 
weight  of  merchantable  wheat,  at  the  barn 
of  the  said  Lewis,  the  whole  to  be  deliv- 
ered between  the  date  of  the  said  article, 
and  the  1st  day  of  March  then  next  ensu- 
ing; and  the  said  defendants  covenanted 
with  the  plaintiff  to  pay  him  at  the  rate 
above  mentioned,  for  every  bushel  or  sixty 
pounds  of  wheat,  which  should  be  so  de- 
livered, within  six  months  from  the  date 
of  the  said  agreement.  The  plaintiff  avers, 
that  he  delivered  to  the  aforesaid  Weldon, 
the  whole  crop  of  wheat  aforesaid,  to  wit: 
24S4  bushels  and  15  pounds,  at  his  barn, 
after  the  date  of  the  said  articles;  whereof, 
he  delivered  428 J^  bushels,  before  the  1st 
day  of  March  then  next  ensuing,  and  was 
always  ready  to  deliver  the  residue,  be- 
fore the  1st  day  of  March,  at  his  barn,  as 
aforesaid;  but  neither  the  said  Weldon,  nor 
any  person  on  his  behalf,  did  attend  at  the 
barn  aforesaid,  to  receive  the  same,  until 
after  the  said  1st  day  of  March;  after  which 
date,  and  before  the  29th  day  of  June,  1813, 
he  delivered  the  residue.  But  the  said  de- 
fendants did  not  pay  to  the  plaintiff  for  the 
?aid  wheat,  at  the  rate  of  $1  50  cts.  per 
bushel,  so  delivered,  within  six  months 
from  the  date  of  the  said  articles,  and  so 
have  broken  their  covenant,  &c.  to  the 
damage  of  the  plaintiff,  dollars. 

The  defendants  pleaded  covenants  per- 
formed, and  issue  was  joined.  Eben  and 
Griffin  Taylor,  afterwards  pleaded  sever- 
ally, that  the  supposed  article  of  agreement 
was  made  by  them,  the  said  Eben  and 
Griffin,  and  delivered  by  them  to  Weldon 
as  an  escrow  to  be  by  him  delivered  to  the 
said  Lewis,  only  on  condition,  that  all  the 
persons  named  in  the  said  writing  should 
sign,  seal  and  deliver  it,  as  their  act  and 
deed;  and  that  the  said  writing  never  was 
signed,  sealed  and  delivered  by  Bushrod 
Taylor,  one  of  the  persons  named  in  the 
said     writing;     whereby,     the     said 

73  *writing  was,  and  is  wholly  annulled 
and  vacated,  &c.     These  pleas  were 

sworn  to;  and  the  plaintiff  joined  issue. 

Afterwards,  Eben  Taylor  craved  oyer  of 
the  agreement,  and  filed  the  two  following 
pleas:  1.  That  the  said  Lewis  was  not 
always  ready  to  deliver  the  residue  of  the 
crop  of  wheat,  to  wit:  the  quantity  of  2055>:{ 
bushels,  in  the  declaration  mentioned  as 
the  residue,  before  the  1st  day  of  March, 
1813,  at  his  barn  aforesaid,  &c.  2.  That 
the  plaintiff  did  not  deliver,  before  the  1st 
day  of  March,  1813,  all  his  crop  of  wheat 
made  in  Frederick  county. 

The  plaintiff  demurred  to  the  second 
plea,  and  assigned  the  following  causes- 
1.  That  the  said  plea  is  no  bar  to  any  part 
of  the  action.  2.  That  it  is  no  bar  to  the 
whole.  3,  That  it  is  insufficient,  and  wants 
form. 

The  Court  gave  judgment  on  the  de- 
murrer, that  the  plea  was  insufficient,  inas- 
much, as  it  neither  traverses  the  delivery 


of  the  said  428J4  bushels  of  wheat,  nor 
admits  the  plaintiff's  action  for  so  much; 
and  the  Court  further  decided,  that  there 
was  error  in  the  plaintiff's  declaration  in 
this,  that  it  is  not  averred,  that  the  plaintiff 
gave  to  the  defendants  or  either  of  them, 
notice  that  he  was  ready  to  deliver  the 
residue  of  the  said  wheat,  before  the  said 
1st  day  of  March.  Whereupon,  by  consent 
of  parties,  the  proceedings  in  the  cause 
were  set  aside  back  to  the  writ,  and  the 
plaintiff  had  leave  to  plead  de  novo. 

The  plaintiff  filed  an  amended  declara- 
tion, setting  forth  the  agreement  as  in  the 
first  declaration,  and  averring  that  he  did 
deliver,  before  the  1st  day  of  March,  1813, 
4281/^  bushels  of  wheat,  at  the  plaintiff's 
barn;  that  he  was  ready  to  deliver  500 
bushels  more,  before  the  said  1st  day  of 
March,  "the  same  being  part  of  the  said 
Lewis's  crop  of  wheat  in  Frederick  county, 
whereof  the  said  defendants  had  notice,  to 
wit:  on  the  28th  of  January,  1813;"  but 
neither  the  defendants  nor  any  person  on 
their  behalf,  did  attend  at  the  barn  afore- 
said, to  receive  and  remove  the  same,  until 
after  the  said  1st  day  of  March;  whereby, 
the  plaintiff  was  hindered  and  ob- 
74  structed  in  getting  out,  and  *having 
ready  for  delivery,  at  the  barn  afore- 
said, before  the  said  1st  day  of  March, 
1813,  another  number  of  bushels  of  mer- 
chantable wheat,  viz:  1555  bushels  and  45 
pounds,  being  part  of  the  said  crop.  The 
plaintiff  averred,  that  after  the  said  l^t 
day  of  March,  1813,  and  before  the  29th  of 
June,  1813,  he  did  deliver  to  the  defend- 
ants, and  they  received  the  said  two  last 
named  quantities  of  wheat,  amounting,  to- 
gether with  the  said  428  J^  bushels  delivered 
before  the  1st  day  of  March,  1813,  to  2'184 
bushels  and  15  pounds,  being  of  the  said 
crop  of  the  said  Lewis.  But,  neither  the 
defendants  nor  either  of  them,  have  paid 
to  the  said  Lewis,  at  the  rate  of  $1  50  cts. 
per  bushel,  of  the  428  J/^  bushels  delivered 
before  the  1st  day  of  March,  1813,  or  for 
the  residue  of  2484J4  bushels  delivered  as 
aforesaid,  or  for  any  part  thereof,  within 
six  months  from  the  date  of  the  said  agree- 
ment, or  at  any  time  since,  &c. 

The  defendants  filed  a  demurrer  to  this 
amended  declaration,  and  set  forth,  as 
causes  of  demurrer:  1.  That  the  declara- 
tion is  blank  as  to  the  quantity  of  wheat 
ready  to  be  delivered  before  the  1st  day  of 
March,  1813,  and  also  the  quantity  which 
would  have  been  delivered,  but  for  the 
obstruction  of  the  defendants,  2.  That 
there  is  no  av«rment  in  the  said  declaration, 
that  the  plaintiff  did  deliver  the  whole  of 
his  crop  of  wheat,  made  in  Frederick 
county,  before  the  1st  of  March,  1813. 
3.  That  there  is  no  averment  that  the  plain- 
tiff did  deliver,  or  was  ready  to  deliver  at 
his  barn,  or  was  hindered  and  obstructed 
from  delivering  all  his  crop  of  wheat,  in 
Frederick  county,  before  the  1st  of  March, 
1813;  but  the  declaration  avers  the  delivery 
of  428J^  bushels,  before  the  1st  day  of 
March,  1813,  his  readiness  to  deliver  an- 
other part  of  the  said  crop,  before  that 
time,  and  notice  to  Weldon  thereof;  and 
that  he  was  hindered  and  obstructed  in 
delivering    another    part    thereof;    without 
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averring  that  these  different  parts  consti- 
tuted the  whole  crop  in  Frederick  county. 
4.  That  the  declaration  avers  the  delivery 
of  2484  bushels  15  pounds,  after  the  1st  of 
March,    1813,    which    is    out    of    the 

75  contract.       *5.  That     the     averment, 
that   the   plaintiff   was   hindered   and 

obstructed  in  delivering  a  portion  of  the 
crop,  before  the  1st  of  March,  1813,  by  the 
defendants*  not  taking  away  what  was 
ready,  is  not  a  performance  or  equivalent 
thereto,  of  his  contract. 

The  Court  gave  judgment  for  the  de- 
fendants, on  the  demurrer;  and  the  plain- 
tiff appealed  to  this  Court. 

Johnson,  for  the  appellant. 

The  demurrer  must  be  considered  a  gen- 
eral one;  because,  although  there  are  spe- 
cial causes  assigned,  it  was  filed  after  the 
time  within  which  a  special  demurrer  could 
be  allowed.  The  appellee,  therefore,  can 
take  no  exceptions  to  the  declaration  which 
do  not  go  to  the  foundation  of  the  action. 
This  remark  disposes  at  once  of  many  of 
the  objections  stated  in  the  demurrer, 
which  are  merely  exceptions  to  the  form 
of  pleading. 

The  stipulation  of  the  appellant,  that  his 
wheat  should  be  delivered  before  the  1st 
of  March,  was  not  a  condition  precedent. 
If  the  plaintiff  failed  to  deliver  the  wheat, 
the  defendant  would  have  a  right  to  sue 
on  the  covenant.  The  covenants  are  inde- 
pendent. But,  if  they  are  dependent,  it  is 
alledged  in  the  declaration,  that  a  part  of 
the  wheat  was  delivered  before  the  1st  of 
March;  that  the  plaintiff  was  ready  to  de- 
liver another  part  before  the  1st  of  March, 
but  was  hindered  by  the  defendant;  and 
that  another  part  was  delivered  and  ac- 
cepted after  the  1st  of  March.  All  these 
allegations  are  admitted  by  the  demurrer; 
and  form  a  complete  title  to  a  recovery. 
The  acceptance  of  the  wheat  will  be  pre- 
sumed to  be  an  acceptance  under  the  con- 
tract. 

Leigh,  for  the  appellee. 

This    is    a    dependent    covenant,   because 

the  payment  was  to  be  made  six  months 

after     the      1st     of     January,     and 

76  ♦the   wheat   was   to   be   delivered   on 
or  before  the  1st  day  of  March.   This 

always  makes  the  first  act  to  be  done,  a 
condition  precedent.  Pordage  v.  Cole,  1 
Saund.  320,  note  4.  Boswell  v.  Simonds, 
in  this  Court  (not  reported.) 

In  declaring  on  a  dependent  covenant, 
the  rule  is,  that  the  plaintiff  must  alledge 
full  performance  on  his  part,  or  that  he  was 
prevented  by  the  defendant  from  perform- 
ing, and  that  he  has  done  all  that  v/as 
incumbent  on  him.  Kingston  v.  Pres- 
ton, cited  in  Jones  v.  Barclay,  2  Doug. 
689.  VVorseley  v.  Wood,  6  Term.  Rep. 
610.  Glazebrook  v.  Woodson,  8  Term. 
Rep.  366.  The  utmost  strictness  will  be 
required,  in  pleading  an  excuse  for  non- 
performance. Lancashire  v.  Killingworth, 
Ld.  Raymond,  686. 

This  declaration  is  deficient  in  all  the 
requisite  precision.  It  does  not  aver,  that 
428 1/^  bushels  of  wheat  were  the  whole 
crop  of  Lewis  in  the  county  of  Frederick. 
The  expression  is,  "being  of  the  crop." 
There  is  no  averment,  that  the  wheat  de- 


livered, was  made  in  the  county  of  Fred- 
erick. Yet  the  contract  related  only  to 
wheat  made  there.  It  is  not  averred,  that 
the  wheat  was  delivered  to  the  defendants, 
but  only  "to  the  said  James"  (Weldon.) 
The  plaintiff  does  not  aver  that  he  was  at 
his  barn,  on  the  1st  of  March,  until  sun- 
set, to  deliver  the  wheat;  but  this  was 
necessary,  as  the  defendant  had,  until  the 
last  moment  of  time,  to  perform  his  con- 
tract. 

It  is  true,  the  defendants  are  bound  to 
pay  for  the  wheat  which  was  accepted,  but 
not  under  the  covenant;  as  it  is  not  averred. 
that  the  last  parcel  of  wheat  was  accepted 
under  the  contract. 

Johnson  in  reply,  relied  on  the  case  of 
Pordage  v.  Cole,  1  Saund.  320,  b.  note  4, 
as  decisive  of  the  present  question.  That 
case  establishes  that,  even  in  dependent 
covenants,  where  one  party  has  performed 
only  a  part  of  what  he  was  bound  to  per- 
form, he  may  maintain  his  action  on  the 
covenant;  the  other  party  having  his  redress 
by  a  like  action.     Here  it  is  alledged 

77  and  admitted,  that  *the  plaintiff  did 
deliver  428^  bushels,  before  the  1st 

of  March;  and  so  entitled  himself  to  his 
action,  under  the  principle  above-men- 
tioned. The  same  consideration  affords 
an  answer  to  the  exceptions  to  the  forms 
of  allegations  in  the  declaration.  Tho?e 
allegations  may  be  insufficient,  or  even 
omitted  altogether,  and  the  declaration 
would  be  good,  as  a  part  has  been  averred 
with  sufficient  correctness. 

December  2.  JUDGE  COALTER,  de- 
livered the  opinion  of  the  Court. 

The  declaration  sets  out  an  agreement 
under  seal,  between  the  plaintiff  on  the 
one  part,  and  James  Weldon,  Bushrod  Tay- 
lor, Eben  Taylor,  Griffin  Taylor  and  Abner 
Osburne,  of  the  other,  whereby  it  was  wit- 
nessed, that  the  plaintiff  agreed  to  sell  to 
the  said  James,  &c.  all  his  crop  of  wheat 
in  the  county  of  Frederick,  at  the  price  of 
$1  50  cts.  per  bushel,  or  every  60lbs.  of 
merchantable  wheat,  at  the  barn  of  the 
plaintiff;  the  whole  to  be  delivered  between 
the  date  of  the  said  agreement,  (13th  of 
January,  1813,)  and  the  1st  of  March  fol- 
lowing; and  a  covenant  on  the  part  of  the 
defendants,  to  pay  him  for  the  said  wheat, 
at  the  rate  of  $1  50  cts.  for  each  bushel, 
or  every  60lbs.  of  wheat,  within  six  months 
from  the  date.  The  declaration  avers,  that 
the  plaintiff  did  deliver  to  the  said  James, 
after  the  date,  and  before  the  1st  of  Slarch, 
1813,  4285/^  bushels  of  merchantable  wheat: 
and,  although  it  is  not  averred  in  this  part 
of  the  declaration,  that  this  parcel  was  of 
his  crop  in  Frederick,  it  is  sufficiently  so 
averred  in  an  after  part.  It  also  avers,  that 
the  plaintiff  was  ready  to  deliver,  at  his 
barn,  another  parcel  of  500  bushels,  before 
the  1st  of  March;  the  same  being  part  of 
his  crop  in  Frederick,  whereof  the  defend- 
ants had  notice,  viz:  on  the  2Sth  of  January, 
1813;  but  that  neither  the  defendants,  nor 
any  person  on  their  behalf,  did  attend  at 
the  barn  to  receive  and  remove  the 
same,    until    after    the    first    day  of 

78  *March,    whereby    the    plaintiff   was 
hindered    and    obstructed    in   getting 

out,  and  having  ready  for  delivery,  before 
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the  said  1st  of  March,  another  number  of 
bushels,  viz:  1555  bushels  45  pounds, 
being  part  of  the  said  crop;  and  that  after 
the  said  1st  of  March,  and  before  the  20th 
of  June,  1813,  he  did  deliver  to  the  de- 
fendants, and  they  did  receive  the  said  two 
last  mentioned  parcels,  amounting,  together 
with  the  said  428^^  bushels,  to  2484  bushels 
and  15lbs.  being  of  the  said  crop  of  the 
plaintiff,  the  same  being  merchantable 
wheat.  But,  that  the  defendants  have  not 
paid,  &c.  either  for  the  1st  parcel  or  for 
the  residue,  &c. 

To  this  declaration,  the  defendants  de- 
mur and  assign  five  causes  of  demurrer. 

1.  The  first  cause  is  a  mistake  in  fact, 
there  being  no  such  blanks  in  the  declara- 
tion, as  alledged. 

2.  The  second  is,  that  there  is  no  aver- 
ment that  the  plaintiff  delivered  the  whole 
crop  before  the  1st  of  March. 

3.  The  third  is,  because  there  is  no  aver- 
ment that  the  plaintiff  did  deliver,  or  was 
ready  to  deliver,  or  was  hindered  or  ob- 
structed from  delivering  all  his  crop  of 
wheat,  before  the  1st  of  March,  but  only 
that  he  delivered  a  part,  his  readiness  to 
deliver  another  part,  and  that  he  was  hin- 
dered and  obstructed  in  delivering  another 
part;  without  averring  that  these  were  his 
whole  crop. 

4.  The  fourth,  because  the  averment  of 
a  delivery  of  2484  bushels,  after  the  1st  of 
March,  is  out  of  the  contract. 

5.  The  fifth,  because  the  averment  that 
he  was  hindered  and  obstructed  from  de- 
livering a  portion  of  the  crop,  by  the  de- 
fendants* not  taking  away  what  was  ready, 
is  not  a  performance,  or  equivalent  thereto, 
of  his  contract. 

The  first  enquiry  which  seems  to  present 
itself  on  this  statement  of  the  case,  is, 
what  is  the  true  construction  of  the  con- 
tract, as  to  the  respective  duties  and  obli- 
gations of  the  parties,  in  relation  to  the 
delivery  and  taking  away  of  the  crop?  Was 
the  plaintiff  bound  to  have  it  all  ready  for 
delivery  at  one  time;  and  were  the 
79  defendants  not  bound  *to  receive 
and  take  away  any  parcel  thereof, 
until  the  whole  was  ready;  or  was  the 
plaintiff  at  liberty  to  deliver  it  in  reason- 
able parcels,  from  time  to  time;  and  were 
the  defendants  bound  to  use  reasonable 
industry  in  receiving  and  taking  away  those 
parcels  as  they  were  prepared,  so  as  to 
relieve  the  plaintiff  from  the  risque  of  keep- 
ing them,  and  to  give  him  room  in  his  barn 
to  get  out  the  residue? 

We  are  of  opinion,  not  only  from  the 
phraseology  of  the  contract  "between  the 
date  and  the  1st  of  March;"  but  from  the 
nature  of  the  crop,  and  the  manner  of  get- 
ting it  out,  the  place  of  delivery,  and  the 
cotemporaneous  acts  of  the  parties  in  de- 
livering and  receiving  a  parcel,  the  notice 
that  another  parcel  was  ready,  and  their 
ultimately  receiving  other  parcels,  &c.  that 
the  latter  is  the  sound  construction;  and 
other  matters  pro  or  con,  might  have  ap- 
peared on  the  trial,  had  the  defendants 
thought  proper  to  test  the  question  in  that 
way.  If  the  contract  had  been  for  a  de- 
livery at  the  store  or  mills  of  the  defend- 
ants, the  plaintiff  surely  would  have  had 


a  right  to  deliver  in  parcels,  so  as  to  obviate 
any  risque  in  storing  it  at  his  own  house, 
and  to  have  relieved  his  barn,  so  as  to  go 
on  in  preparing  the  residue. 

The  plaintiff  then  avers  a  delivery  of  one 
reasonable  parcel  in  this  way,  a  readiness 
to  deliver  another  parcel  of  nearly  the  same 
amount,  and  notice  of  that  readiness,  as 
early  as  the  28th  of  January,  and  the  fail- 
ure of  the  defendants  to  receive  and  take 
it  away;  whereby,  he  was  hindered  and 
obstructed,  &c.  from  preparing  the  residue 
for  delivery  before  the  day.  The  defend- 
ants might  have  taken  issue  on  this,  and 
either  shewn  that  there  was  no  obstruc- 
tion, or  that  they  took  it  away  in  reason- 
able time;  although  the  declaration  avers 
that  it  was  not  so  taken  away,  until  after 
the  1st  of  March.  They  have  thought 
proper,  however,  to  demur,  which  admits 
all  these  matters,  and  that  the  plaintiff  was 
thus  obstructed  and  hindered.  But  it  is 
insisted,  that  this  hindrance  was  not  a  mat- 
ter of  which  he  could  complain;  as  they 
were  '  not  bound  to  receive  any, 
80  *until  the  whole  was  ready  for  de- 
livery. In  this,  however,  we  think 
they  are  mistaken;  and  being  bound  to  use 
due  diligence  in  taking  the  parcels  away, 
they  are  answerable  for  the  obstruction, 
which,  it  is  admitted,  arose  from  their  fail- 
ure in  not  doing  so.  For  aught  that  ap- 
pears, the  whole  crop  would  have  been 
prepared  and  delivered  by  the  day,  but  for 
this  obstruction  or  waiver  of  punctual  ful- 
filment, on  or  before  that  time.  Indeed, 
the  failure  to  take  away  the  500  bushels, 
and  then  receiving  that  and  the  residue 
afterwards,  would  seem  strongly  to  indi- 
cate such  waiver,  as  well  as  a  conviction 
that  they  were  bound  to  receive  and  take 
it  away  as  prepared. 

But  it  is  said,  the  parcels  ultimately  de- 
livered, are  not  averred  to  be  the  whole 
crop.  This,  however,  it  seems  to  us,  would 
not  avail  the  defendants.  For,  suppose  the 
plaintiff  was  thus  prevented  from  getting 
out  the  whole,  even  before  the  29th  of 
June,  1813,  and  that  the  residue  of  the  crop 
was  lost  or  destroyed  by  the  weavil,  so  as 
not  to  be  merchantable;  who  ought  to  bear 
that  loss?  The  plaintiff  would  have  a  right 
also,  to  go  for  it;  but  he  also  has  a  right 
to  limit  his  demand  to  the  merchantable 
wheat  actually  delivered;  and  it  is  no  cause 
of  demurrer,  to  say  that  he  has  limited  his 
demand  to  less  than  he  had  a  right  to  go 
for. 

As  to  the  objection,  that  the  declaration 
avers  a  delivery  of  the  first  parcel  to  James 
Weldon,  it  is  not  made  a  ground  of  special 
demurrer;  and  without  enquiring  what 
would  be  our  opinions,  had  that  been  done, 
(especially  as  the  contract  was  for  a  sale 
to  James  Weldon,  &c.  without  naming  the 
others,)  or  saying  what  the  &c.  meant,  we 
think  this  is  no  ground  for  a  general  de- 
murrer. 

Another  ground  has  been  taken,  which 
we  think  equally  fatal  to  the  pretensions 
of  the  defendants.  That  arises  from  the 
doctrines  which  prevailed  in  the  case  of 
Boon  V.  Eyre,  and  other  cases  cited  in  1 
Saund.  320,  note  4,  and  in  2  Saund.  352, 
note  3,  c.  and  there  commented  on.     The 
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principle  to  be  collected  from  these 
81  cases,  seems  lo  be  ♦this;  that  thous:h 
covenants  may  be  dependent,  as  the 
Court  is  of  opinion  that  those  in  this  case 
must  be  considered,  yet  when  a  party  has 
performed  a  part,  for  which  he  can  have 
no  other  remedy  but  by  an  action  on  the 
covenant,  unless  the  plea  goes  to  the  whole 
consideration,  there,  from  the  necessity  of 
the  case,  and  because  the  defendant  has  his 
remedy  for  the  failure  of  the  plaintiff  in 
part,  an  action  may  be  maintained  in  the 
same  manner,  as  if  the  covenants  were  in- 
dependent. 

It  seems  to  be  admitted,  that  in  the  case 
of  Boon  v.  Eyre,  the  covenants  were  de- 
pendent; and  if  the  plea  had  gone  to  the 
whole  consideration,  to  wit:  that  the  plain- 
tiff had  no  title  to  the  plantation  and  ne- 
groes, he  could  not  have  succeeded.  This 
doctrine  seems  to  be  strengthened  by  the 
case  of  Campbell  v.  Jones,  6  Term.  Rep. 
570;  for,  although  there  was  no  averment 
that  he  had  instructed  the  defendant  to 
bleach,  yet  he  had  given  him  the  use  of  his 
invention,  and  if  he  had  not  taught  him  the 
art  as  soon  as  he  was  bound  to  do,  the  de- 
fendant had  his  remedy.  The  case  of  Have- 
lock  v.  Geddes  and  others,  in  10  East,  555, 
is  also  a  strong  case  to  the  same  effect. 

In  the  case  in  8  Term.  Rep.  366,  Glaze- 
brook  V.  Woodrow,  it  is  true  the  school- 
house  was  delivered  into  the  possession  of 
the  defendant,  according  to  the  agreement: 
but  he  was  also  to  convey  on  or  before  the 
1st  of  August,  1797,  on  vhich  day  the  de- 
fendant was  to  pay,  &c.  It  was  held,  under 
the  particular  words  of  this  contract,  that 
the  plaintiff*  could  not  recover  without 
averring  a  performance  in  this  respect  also; 
that  such  was  clearly  the  intention  of  the 
parties;  that  the  conveyance  was  the  great 
consideration,  without  which  the  defendant 
was  not  to  be  forced  to  part  with  his 
money,  &c.  One  Judge  says,  "How  far  the 
determination  in  Boon  v.  Eyre,  militates 
against  the  principles  I  have  laid  down, 
may  be  a  matter  of  doubt;  but  the  intention 
of  the  parties  is,  or  is  assumed  to  be,  the 
governing  principle  in  all  the  late  deci- 
sions." Here  the  party  was  to  receive  the 
possession  in  1796,  but  was  clearly 
82  *not  to  pay  until  he  got  a  convey- 
ance. This  manifest  intention  could 
not  be  departed  from.  The  plaintiff  was  to 
gfive  possession,  and  to  risque  his  not  being 
able  to  convey.  But  here,  if  he  had  a  title, 
he  was  not  without  his  remedy,  as  he  could 
re-gain  possession  by  ejectment,  and  also 
recover  his  rents  and  profits. 

But  in  our  case,  was  it  the  intention  that 
if  all  the  wheat,  except  60  bushels,  was  de- 
livered before  the  day,  and  that,  by  some 
accident,  that  was  not  ready  until  the  day 
after,  that  the  defendant  should  not  pay 
for  what  was  received? 

If  the  delivery  was  under  the  contract, 
and  the  plaintiff,  not  being  able  to  deliver 
all,  had  sued  on  an  implied  assumpsit,  he 
would  have  been  repelled  by  the  defence, 
that  it  was  received  by  virtue  of  a  contract 
under  seal,  as  such  express  contract  makes 
that  which  would  otherwise  be  implied, 
cease.  This,  in  addition  to  general  princi- 
ples, seems  to  be  well  settled  in  Young  v. 
Preston,  4  Cranch,  239. 


He  could  only  raise  an  implied  assumpsit, 
by  alledging  that  the  delivery  of  the  several 
parcels  was  by  mistake,  and  not  under  the 
contract.  But  this  would  not  do,  if  we  are 
correct  in  our  construction  of  that  con- 
tract. The  plaintiff  then  would  be  without 
remedy,  except  in  this  action,  sustainable 
on  the  principles  above  stated.  In  such 
case,  he  might  go  for  the  whole  crop,  or 
limit  his  demand  to  the  quantity  actually 
received.  If  that  was  not  the  whole  crop, 
and  the  defendants  had  sustained  damage 
for  not  receiving  the  whole,  by  reason  that 
the  price  had  risen,  &c.  they  had  their 
remedy  by  action. 

On  the  whole,  we  are  of  opinion  to  re- 
verse  the  judgment,  over-rule  the  demurrer, 
and  send  the  cause  back  to  have  a  writ  of 
enquiry  awarded  and  executed. 


83  *Puller*s    Ex*r8  v.  Puller. 

December.  18S4. 

Beqa«sts— Construction— Female  Slave  and  H«r  la- 
creaao.— A  beqnest  of  a  female  slave  and  ber  in- 
crease, ouGfht  to  be  constraed  to  apply  only  to 
future  oifspriDff.  if  the  expression  be  noteolanred 
by  the  context  of  the  will,  or  other  admissible 
evidence.    So  decided  bv  two  Jiidsres  out  of  tbree. 

5amo-5amo- Evidence  of  intention*— Declaratiom  el 
Teatator.— But.  parol  evidence  of  declarations  of 
the  testator,  cannot  be  received  to  explain  ibc 
intention  of  the  bequest.  Evidence  to  prove  tbe 
situation  of  the  property  may  be  admitted. 

Ann  Puller  filed  a  bill  in  the  Fredericks- 
burg Chancery  Court,  setting  forth  the  fol- 
lowing case:  that  she  was  the  widow  of 
John  Puller  deceased,  who  left  a  bill  dated 
the  4th  of  March,  1818;  in  which  there  was 
this  clause:  "I  give  to  my  beloved  wife 
Ann  Puller,  600  acres  of  land  including  my 
present  dwelling,  and  a  negro  woman 
named  Jenny  and  her  increase,"  &c.:  that 
the  said  Jenny  had  two  children,  Garrett 
and  Icy,  the  youngest  of  whom  was,  at  the 
date  of  the  will,  aged  about  14  years:  that 
the  said  Jenny  had  borne  no  child  for  at 
least  14  years  next  previous  thereto,  and, 
in  all  probability,  never  would  have  an- 
other, which  was  known  to  the  testator: 
that  the  complainant  can  prove  by  tc<!ti- 
mony,  that  the  testator  intended  to  give 
the  said  two  children,  as  well  as  their 
mother,  if  any  doubts  remain  of  it  upon 
the  fair  construction  of  the  will:  that  the 
executors,  Thomas  Spindle  and  John  P. 
Smith,  deny  that  the  complainant  is  en- 
titled under  the  will  to  the  slaves  Garrett 
and  Icy,  and  have  advertised  them,  among 
others,  to  be  sold.  She  therefore  prays, 
that  the  said  executors  may  be  injoincd 
from  selling  the  said  slaves,  &c 

The  injunction  was  awarded. 

The  defendants  answered,  admitting  the 
will  as  above  set  forth,  and  stating,  that  the 
defendant  Spindle  wrote  the  will  of  the 
testator,  according  to  the  instructions  of 
the  latter,  and  that  the  expression  '*Jenny 
and  her  increase,"  was  the  precise  langiiajrc 
of  the  testator  himself;  that  according  to 
a  literal  and  equitable  construction,  it  ap- 
pears   that    the    testator    intended    to   ffive 


•wills— Construction -Evidence    of    lntenClon.-Se« 

this  subject  diRCURsed  in  monoflrraphic  no*e ^ 
"Wills"  appended  to  Hu(rhe»  ▼.  Hn8rhe».  8  Mtrnf.  ?* 
The  principal  case  is  cited  with  approval  on  the 
subject  in  Minor  v.  Dabney,  8  Rand.  208;  Hiars  r. 
Bedffood,  9  Leiffh  868,  877. 
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the      negro      expressly      mentioned, 

84  *and   her   future   increase  only:   that 
if  there  is  any  ambiguity,  it  proceeds 

from  the  excessive  caution  of  the  testator, 
in  mentioning  the  increase  at  all:  that  if 
parol  testimony  is  to  be  resorted  to,  (the 
legality  of  which  they  deny,)  circumstances 
exist  sufficient  to  give  to  the  expression  of 
the  decedent,  the  interpretation  for  which 
they  contend:  that  Jenny  was,  at  his  death, 
and  now  is,  a  healthy  woman:  that  in  the 
opinion  of  the  defendants,  and  from  in- 
formation obtained,  she  did  not  then  exceed 
the  age  of  forty,  and  had  not  arrived  at  the 
period  of  sterility:  that  a  short  time  before 
the  testator's  death,  the  defendants  have 
understood,  that  she  was  delivered  of  a 
child,  and  he  intended  tp  guard  against  the 
possibility  of  dispute,  by  using  a  compre- 
hensive expression,  including  Jenny  and 
her  future  increase:  that  it  was  never  their 
intention  to  sell  her  children  Garrett  and 
Icy,  until  the  claim  set  up  to  them  was  sat- 
isfactorily adjusted,  &c. 

Depositions  were  taken,  which  proved 
that  Jenny  had  lost  a  child,  some  time  in 
the  year  1815,  which  was  communicated 
immediately  to  Puller  the  testator:  that,  on 
the  morning  of  the  testator's  death,  Mrs. 
Puller  mentioned  to  a  witness,  that  her 
husband  had  left  her  Jenny,  Garrett  and 
Icy;  upon  which  the  testator  assented  to 
the  remark:  that  the  testator  expressed  his 
belief,  that  Jenny  would  never  have  another 
child:  that  he  advised  Mrs.  Puller,  if  she 
and  Jenny  could  not  agree,  to  sell  her,  &c. 

The  Chancellor  decreed,  that  the  plaintiff 
should  recover  of  the  defendants,  the  slaves 
Garrett  and  Icy,  together  with  their  hires 
and  profits,  since  they  came  into  the  pos- 
session of  the  defendants;  to  ascertain 
which,  the  cause  was  referred  to  a  com- 
missioner for  an  account. 

The  defendants  appealed. 

85  *Wickham,  for  the  appellants. 
Stanard,  for  the  appellee. 

The  questions  made  were,  whether  the 
term  "increase"  in  a  will,  conveyed  the 
past,  as  well  as  the  future,  offspring  of  a 
slave;  whether  parol  evidence  could  be  ad- 
mitted to  explain  the  ambiguity,  in  such  a 
case;  and  what  was  the  effect  of  the  evi- 
dence in  this  case?  But  the  opinions  of 
the  Judges  are  so  full  on  all  these  points, 
as  to  render  a  more  minute  report  of  the 
arguments  unnecessary. 

December  6.  The  Judges  delivered  their 
opinions.* 

JUDGE  COALTER: 

I  am  of  opinion,  that  a  bequest  of  a  fe- 
male slave  and  her  increase,  without  any 
other  word,  or  anything  else  in  the  will,  to 
shew  that  children  of  such  slave,  then  born, 
were  intended,  or  probably  intended  to  pass 
by  the  bequest,  is  not  to  be  construed,  ex 
vi  termini,  to  be  a  bequest  of  such  children, 
so  as  to  require  some  restrictive  word,  as 
future,  in  order  to  prevent  such  enlarged 
construction.  If  this  were  the  case,  gra.nd- 
children,  I  presume,  would  also  pass;  as 
they  would  be  the  progeny  or  offspring  of 
the  slave  bequeathed. 


*JiJTX3B8  ^AHB  and  Obbbn.  absent:  the  latter  of 
wbom  decided  the  cause  as  Chancellor. 

The  case  was  arffued  before  Judob  Cabb  came 
into  ihe  coart. 


On  the  contrary,  and  especially  where 
the  children  are  grown,  have  come  into  use 
as  labourers  on  the  farm,  or  attendants  in 
the  house,  having  known  names  in  familiar 
use,  by  which  they  could  be  easily  de- 
scribed, the  word  increase  would  rarely  be 
resorted  to.  as  descriptive  of  the  persons  so 
intended  to  be  bequeathed.  The  word 
children  or  family  would  most  generally 
be  used,  if  their  names  were  not  known,  or 
for  any  other  cause,  not  specified;  and  this 

is  the  more  reasonable  construction, 
86         because  the  word  *increase  may  well 

be,  and  most  generally  is,  intended 
to  cover  children  born  after  the  will,  and 
before  the  death  of  the  testator,  and  which 
is  frequently  made  more  apparent  by  pre- 
fixing the  word  future;  but  it  may  still 
mean  this,  without  such  restrictive  word;  or 
it  may  be  thrown  in  by  the  scrivener  as  a 
necessary  word,  in  his  estimation,  to  pass 
the  whole  interest.  I  believe  it  is  some- 
times so  used  by  unskilful  persons,  even  in 
bills  of  sale  of  female  slaves;  as  ways, 
water-courses,  &c.  are  used  in  conveyances 
of  real  estates. 

In  the  case  of  Reno  v.  Davis,  4  Hen.  & 
Munf.  283,  it  appeared  pretty  clearly,  that 
the  testator  intended  to  make  some  dis- 
position of  the  whole  of  his  slaves.  Even 
those  intended  to  be  sold,  were  not  thrown 
into  the  residuum  generally,  but  were  di- 
rected to  be  sold  or  hired  "to  those  that 
they  like;"  and  he  did  dispose  of  those  in 
dispute,  either  by  giving  them  to  the 
plaintiff,  as  the  increase  of  Sib,  or  by  dis- 
posing of  them  as  part  of  the  residuum,  by 
the  word  remains.  He  directed  certain 
slaves  to  be  sold  or  hired  as  aforesaid,  and 
the  stock,  household  furniture,  and  remains, 
and  the  money  arising  from  the  sale,  after 
deducting  legacies  and  paying  debts,  to  be 
divided,  &c.  And  the  question  was,  whether 
these  children,  one  at  the  breast,  were  in- 
tended to  be  described  and  disposed  of,  by 
the  word  remains?  This  word,  it  was  well 
observed,  could  be  satisfied  by  the  kitchen 
furniture  and  plantation  utensils,  and  that 
if  these  slaves  were  contemplated  as  part 
of  the  residuum,  they  would  be  more  likely 
to  be  specified,  than  the  stock  and  house- 
hold furniture.  Yet  in  this  case,  some  of 
the  Court  had  considerable  doubts.  One 
Judge  relies  very  much  on  the  answer  of 
one  of  the  executors,  who  was  also  a  re- 
siduary legatee,  and  who  refused  to  contest 
the  claim.  All  admitted,  that  the  testator 
did  not  intend  to  die  intestate  as  to  these 
children,  but  they  passed  either  by  the  one 
clause  or  the  other.  Another  Judge,  con- 
sidering it  not  clear,  even  under  all  the 
circumstances  of  that  case,  permitted 
87  considerations  of  humanity  *to  turn 
the  scale;  and  the  third,  on  the  will 
itself,  without  the  testimony,  considered 
that  the  testator  did  not  intend  that  they 
should  pass  and  be  divided  with  the  stock 
and  remains. 

In  the  case  before  us,  the  testator  in- 
tended the  greater  part,  if  not  the  whole, 
of  his  personal  estate,  to  be  sold,  except 
what  he  gave  to  his  wife;  as  he  charges  it 
with  monies  to  be  raised  and  put  to  inter- 
est, and  legacies,  to  the  amount,  perhaps, 
of  from  four  to  five  thousand  dollars.    To 
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raise  this  sura,  as  we  may  presume,  the 
executors  were  about  to  sell,  as  is  stated 
in  the  bill,  15  or  20  slaves,  including  those 
in  controversy.  Besides  500  acres  of  land, 
(being  his  home  plantation,  which  he  de- 
vised in  fee  to  his  wife,)  the  testator  gave 
her  the  slave  Jenny,  one  third  of  his  stock, 
half  his  grain  and  fodder,  and  half  of  the 
household  furniture;  and  it  may  have  re- 
quired the  greater  part,  if  not  the  whole, 
of  the  slaves,  to  raise  the  monies  aforesaid 

The  broad  proposition  which,  it  appears 
to  me,  must  be  contended  for  in  this  case, 
to  wit:  that  a  bequest  of  a  female  slave 
and  her  increase,  is  a  bequest  of  her  rind 
her  progeny,  as  well  those  in  being  as  those 
to  be  born  thereafter,  unless  the  enlarged 
operation  of  that  word  shall  be  restricted 
by  the  word  future,  or  by  a  bequest  of  part 
of  the  progeny  to  some  one  else,  so  as  thus 
to  evince  a  restricted  use  of  that  term,  it 
seems  to  me,  cannot  be  sustained.  The 
term  increase,  appears  to  me  to  mean  future 
offspring,  rather  than  past;  as  rents,  issues 
and  profits  of  land.  The  word  children 
would  be  more  generally  used  as  descrip 
tive  of  persons. 

The  evidence  in  relation  to  the  condition 
of  the  slaves,  and  which  I  think  may  prop- 
erly be  looked  at,  does  not  appear  to  me 
to  alter  the  construction  contended  for. 
The  youngest  of  the  slaves  in  controversy 
was,  at  the  time  of  making  the  will,  14  or 
15  years  old.  The  mother  was  about  40: 
and  after  an  intermission  of  several  years, 
had  again  been  pregnant  two  or  three 
88  years  before  the  making  ♦of  the  will. 
So  that,  I  think  her  possible  future 
increase  was  more  probably  intended,  than 
to  pass  slaves  of  that  age,  without  naming 
them;  or  those  words  may  have  been 
thrown  in  by  the  scrivener  as  aforesaid. 

The  testimony  of  the  witness,  as  to  the 
conversation  with  the  appellee,  a  few  hours 
before  the  death  of  the  testator,  and  his 
observations  in  reply  thereto,  I  think  it 
would  be  of  very  dangerous  consequence 
to  admit.  But,  the  observations  of  the 
testator  do  not  shew  that  he  heard  what 
was  said  in  relation  to  the  slaves  in  con- 
troversy, but  rather  the  reverse;  for,  if  he 
did,  why  restrict  the  advice  to  sell  Jenny 
only?  It  would  be  dangerous  indeed,  in 
the  extremity  of  a  testator,  to  permit  ex- 
pressions to  be  drawn  from  him,  in  relation 
to  his  will,  so  as  to  alter  its  fair  import. 
If  he  heard  all  that  was  said,  and  as  his 
wife  said  so,  he  may  have  supposed  he 
had  so  made  his  will;  or  finding  it  to  be 
her  desire,  he  may  have  wished  it  should 
be  so  interpreted.  But,  in  either  case,  the 
just  and  reasonable  interpretation  of  the 
will  ought  not  thus  to  be  changed. 

On  the  whole,  I  think  the  decree  must  be 
reversed,  and  the  bill  dismissed. 

JUDGE  CABELL: 

The  question  in  this  case,  is,  on  the  con- 
struction of  the  following  clause,  in  the 
will  of  John  Puller,  deceased:  "I  give  to 
my  beloved  wife,  Ann  Puller,  500  acres  of 
land,  including  my  present  dwelling,'  and 
a  negro  woman,  named  Jenny,  and  her  in- 
crease, one  third  part  of  all  my  stock,  and 
half  the  grain  and  fodder,  and  one  half  of 
the  household  furniture."     At  the  date  of 


the  will,  the  negro  woman  Jenny  had  two 
children,  Garrett  and  Icy;  the  youngest  of 
whom  was  then  about  14  years  old.  Jenny 
herself  was,  at  that  time,  about  the  age  of 
forty;  and  it  is  alledged  in  the  bill,  (which, 
being  a  bill  of  injunction,  was  sworn  to  by 
Mrs.  Puller,)  that  she  had  had  no  child  for 
at   least  14  years  before  the  date  of 

89  the  will,  and  in  all  probability,  *ncver 
would     have     another,      which    was 

known  to  the  testator.  There  is  no  sat- 
isfactory testimony  opposing  the  alUva- 
tions  of  the  bill.  The  question  is,  wheilur, 
by  the  clause  aforesaid,  Garrett  and  ley, 
born  before  the  will,  passed  with  their 
mother,  under  the  term  increase? 

There  is  no  case  which  settles  the  ab- 
stract import  of  the  term  increase,  as  ap- 
plied to  the  bequest  of  a  female  slave.  The 
case  of  Reno's  ex'r.  v.  Davis  and  wife.  4 
Hen.  &  Munf.  283,  was  decided  by  a  C  nrt 
consisting  of  three  Judges.  Judge  Roane 
expressly  declined  giving  any  opinion  on 
this  point.  Judge  Tucker  was  in  favor  of 
a  restricted,  and  Judge  Fleming  in  favor 
of  an  enlarged,  construction;  the  former 
confining  it  to  future  increase,  the  lalter 
making  it  equivalent  to  offspring;  and  it 
is  obvious  that,  that  case  was  decided,  not 
on  any  general  or  established  import  of 
the  term  increase;  but,  on  the  particular 
intention  of  the  testator,  as  manifested  by 
the  circumstances  of  the  case. 

There  is  not  only  no  case  fixing  the  im- 
port of  the  term  increase,  but  it  is  m.>^t 
certain  that,  when  taken  abstractedly,  it 
is  variously  understood,  even  anmng 
Judges.  Chancellor  Wythe  and  Judge 
Fleming,  gave  it  an  enlarged,  and  Judge 
Tucker,  and  the  Judge  who  has  preceded 
me,  give  it  a  restricted,  interpretation.  T 
also  am  inclined  to  believe  that  it  is  gen- 
erally used  in  the  restricted  sense,  so  as 
to  embrace  future  increase  only:  and  al- 
though it  is  quite  common  to  add  expre?«>Iy 
the  term  future;  yet,  that  is  done  out  of 
abundant  caution,  to  remove  all  doubt  on 
the  subject.  In  the  case  of  a  will,  there- 
fore, bequeathing  a  negro  woman  and  her 
increase,  if  there  be  nothing  in  the  will 
itself,  nor  in  the  extrinsic  testimony,  to 
shew  the  particular  sense  in  which  the  te«;- 
tator  intended  to  use  the  term  increase.  I 
should  think  it  ought  to  be  construed  in 
the  same  manner,  as  if  the  bequest  had 
been  expressly,  of  the  woman  and  her  fu- 
ture increase. 

But,  even  if  the  term  increase,  when  taken 
abstractedly,  as  aforesaid,  had  an  es- 

90  tablished  meaning,  we   should,  ♦nev- 
ertheless, in  all  cases  growing  out  of 

wills,  construe  it  according  to  the  sense  in 
which  the  testator  intended  to  use  it 
Much  more  are  we  bound  to  do  so,  when, 
as  before  observed,  it  is  a  word  variou<^ly 
used,  and  therefore  of  doubtful  and  equiv- 
ocal import. 

In  what  sense,  then,  was  it  used  in  this 
will?  Was  it  intended  to  embrace  the 
previous,  or  was  it  confined  to  future  in- 
crease? 

It  was  contended  by  the  counsel  for  the 
appellee,  that  this  is  one  of  that  class  of 
cases  in  which  we  may  i;esort  to  evidence 
of  the  declarations  of  the  testator,  for  the 


484 


8  RAND. 


PU1;i;ER'S  Ex'RS  V,  PULI^KR. 


91-98 


purpose  of  collecting  his  intention;  and 
the  case  of  Reno's  ex'r.  v.  Davis  and  wife, 
was  referred  to,  as  an  authority  on  that 
point.  I  am  by  no  means  certain,  that  a 
majority  of  the  Court,  in  that  case,  in- 
tended to  express  such  an  opinion.  That 
case  was  decided  on  its  particular  circum- 
stances; circumstances,  which  well  justified 
the  decision.  But,  if  the  two  Judges  in- 
tended to  express  the  opinion  imputed  to 
them,  it  is  an  opinion  to  which  I  cannot 
yield  my  assent.  I  think  Mr.  Wickham 
correctly  stated  the  rule;  that  the  declara- 
tions of  the  testator  as  to  his  intentions, 
are  admissible  only  to  explain  a  latent 
ambiguity,  or  to  rebut  an  equity.  A  differ- 
ent rule  would  repeal  the  statute  requiring 
wills  to  be  in  writing. 

For  the  purpose  of  ascertaining  the  in- 
tention of  the  testator,  in  the  use  of  words 
of  doubtful  or  equivocal  import,  we  must, 
in  the  first  place,  look  through  the  whole 
will.     If  the   intention   still   remain   doubt- 
ful, we  may  receive  the  evidence  of  extrin- 
sic  circumstances,    which    serve    to    throw 
light  on  the  subject.     Thus,  it  is  not  only 
proper,  but  necessary,  to  enquire  sometimes 
into  the   circumstances   of  the   testator,  as 
in  the  case  of  Kerman  v.  Johnson,  Styles' 
Rep.  281,  293;  Moor  v.  Price,  3  Keble,  49; 
and  Cooper  v.  Williams,  Prec.  Ch.  71;  some- 
times into  the  value  of  the  property,  as  in 
Bucher's  Case,  Gouldb. '99;  Reak  v.  Lee,  1 
Freera.    479,    2    Equ.    Cas.    Abr.    298;    and 
Cooper    V.    Willianis,    before    referred    to; 
sometimes       into      the      state       and 
91        ♦condition    of    the    testator's    family, 
as   in   Wyld's   Case,   6   Rep.    16,   and 
sometimes  into  the  state  and  condition  of 
the    property,    as    for    instance,    that    the 
property   bequeathed    was    a   female    slave, 
the  mother  of  an  infant  child  at  the  breast, 
as  was  the  case  in  Reno's  ex'r.  v.  Davis  and 
wife.    And  I  will  add,  that  in  the  case  of  a 
word  of  such  equivocal  import  as  the  term 
increase,    very    trivial    circumstances    will 
turn  the   scale;   and  to  this  effect,   I   think 
the  case  of  Reno's  ex'r.  v.  Davis  and  wife, 
a  very  strong  authority.     The  case  before 
us  is  stronger  than   that  just  referred   to. 
Here,   the    mother   had   nearly   approachec^ 
the  age  of  sterility,  and,  moreover,  had  had 
no  child  for  more  than  14  years  preceding 
the  date  of  the  will;   facts  well  known  to 
the  testator.     Yet,   he   bequeaths    her   and 
her  increase.      He   intended    something   by 
the   term    increase.      Did    he    mean    future 
children;  of  whom  there  was  so  little  prob- 
ability that  there  ever  would  be  any?     Or, 
did  he  mean  the  children   which   she  then 
had?     I    am    clearly    of   opinion,    that    the 
latter  was  his  intention.    This  construction 
is  not  weakened  by  the  fact,  that  the  testa- 
tor  was    a    man    of   large    fortune;    was    a 
husband   without   children,   making  for   his 
wife    a    provision    different    from    that    to 
which  the  law  entitled  her,  and  with  which, 
it  was  important  to  the  views'  of  the  tes- 
tator,  that    she   should   rest    satisfied.      He 
gives  the  wife  a  tract  of  land;  and,  if  the 
construction    of   the    appellant    prevail,    he 
Rives   her   one   negro    only,    and    separates 
that  one  from  her  children.     The  term  in- 
crease, if  used  by  the  testator  in  the  sense 
in  which  even  Judges  have  said  it  may  be 
legitimately  used,  would  embrace  and  carry 


the  children  with  the  mother,  to  the  wife 
of  the  testator.  Under  all  the  circum- 
stances of  this  case,  I  cannot  doubt  it  was 
his  intention  thus  to  use  it;  and  I  therefore 
think  the  decree  should  be  affirmed. 

92  *The  PRESIDENT: 

In  what  sense  the  testator  used 
the  word  increase,  in  the  bequest  of  Jenny 
to  his  wife,  Ann  Puller,  is  the  only  question 
in  this  case.  The  case  of  Reno  v.  Davis, 
&c.  4  Hen.  &  Munf.  283,  is  not  a  direct 
authority  on  this  point.  Judge  Tucker, 
only  inclined  to  the  opinion,  that  the  term 
increase  was  generally  used  in  a  restricted 
sense.  Judge  Roane,  would  not  decide  on 
its.  abstract  meaning;  and  Judge  Fleming, 
relied  on  other  parts  of  the  will,  as  ex- 
planatory of  the  sense  in  which  it  was 
used  in  that  case,  and  concurred  with  the 
other  Judges  in  attributing  to  it,  a  general, 
and  not  a  restricted,  meaning.  Where  there 
is  nothing  in  the  will  itself,  which  ought 
first  to  be  resorted  to,  nor  in  the  parol  evi- 
dence as  to  the  character  and  situation  of 
the  property,  I  should  concur  with  Chan- 
cellor Wythe,  in  the  case  cited,  that  it  in- 
cluded the  whole  offspring,  past  and  future, 
of  the  slave  bequeathed.  The  frequent  use 
of  the  restrictive  word  future,  in  deeds  and 
wills,  would  lead  to  this  conclusion.  If 
the  testator  had  inserted  the  word  future 
in  the  bequest  of  Jenny  and  her  increase, 
any  parol  evidence  to  enlarge  the  sense  of 
the  word  increase,  and  include  her  two 
children.  Icy  and  Garrett,  would  be  inad- 
missible. It  would  be  in  contradiction  to 
the  expressed  intention  of  the  testator,  and 
not  explanatory  of  an  ambiguity.  The  term 
increase  cannot  be  understood  to  mean  fix- 
ture increase  generally,  or  the  parol  evi- 
dence in  this  case  would  be  inadmissible. 
Nor  can  it  at  all  times  be  considered  am- 
biguous, because,  taking  it  in  that  sense, 
there  might  be  nothing  in  the  will  or  in 
the  admissible  parol  evidence,  to  explain 
it;  in  which  case,  the  bequest  would  be  in- 
effectual. Giving.it  the  extended  sense, 
subject  to  explanations  to  be  drawn  from 
the  will  itself,  or  from  parol  evidence  of 
the  character  spoken  of,  is  the  safer  course. 
From  the  will,  I  think  nothing  can  be  ex- 
tracted to  change  that  sense.  From  the 
parol  evidence,  that  Jenny,  the  mother  of 
Icy  and   Garrett,  the  slaves  in  con- 

93  troversy,    was    *forty    years    of    age, 
and  had   had  no  child  for  many  years 

before  the  date  of  the  will,  it  is  to  be  in- 
ferred, that  the  testator  used  the  word 
increase  in  its  broadest  sense.  He  could 
have  had  little  prospect,  in  making  a  pro- 
vision for  his  wife,  of  any  future  increase. 
The  fact,  if  true,  that  she  had  been  preg- 
nant a  year  before  the  date  of  the  will,  does 
not  impair  this  inference.  The  evidence  of 
the  conversation  with  the  testator,  just 
before  his  death,  which  is  of  a  very  doubt- 
ful character,  and  perhaps  ought  not  to  be 
admitted  to  prove  that  he  meant  to  include 
Icy  and  Garrett,  in  the  bequest  of  Jenny 
and  her  increase,  need  not  be  relied  on. 
There  being  nothing  in  the  will,  nor  in  the 
parol  proof,  to  restrict  the  meaning  of  the 
word  increase,  to  future  increase,  I  am  of 
opinion,  that  the  decree  ought  to  be  af- 
firmed. 
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*Horrel  v.  M' Alexander. 

December,  1824. 

Awards— natuality.«-Tbe  doctrine  requiring  awards 
to  be  matual.  is  now  exploded,  in  the  sense  in 
which  it  wa.s  formerly  understood. 

Same -Validity. -Although  th**  bond  of  submission 
states,  that  "divers  disputes  have  arisen."  and  the 
arbitrators  render  an  award  for  one  matter  only, 
yet  the  award  will  be  grood.  unless  it  appear,  that 
Bomethinff  else  was  in  dispute  between  the  par- 
ties. 

Plaadlnr- Declaration-Breach  Insufficiently  L4ild- Ef- 
fect of  Verdict. -If  the  breach  in  a  declaration  Is 
not  BUfQclently  laid,  and.  therefore,  would  be  bad 
on  demurrer.  It  will,  nevertheless,  be  cured  by  a 
verdict  if  the  necessary  facts  are  stated,  thouffh 
imperfectly. 

Appellate  Practice  -Two  Judffments.t— Where  a  judg- 
ment of  a  Ck>unty  Court  is  reversed,  and  sent  back 
by  a  Superior  Court  for  further  proceedings,  and 
new  pleadings,  and  a  second  judgment  are  had  in 
the  County  Court,  and  the  cause  again  carried  up 
to  the  Superior  Court,  by  an  appeal  from  the  sec- 
ond Judgment:  upon  an  appeal  to  the  Court  of 
Appeals,  that  Court  may  affirm  the  first  Judgment 
of  the  County  Court,  and  reverse  all  subsequent 
ones. 

Horrel  brought  an  action  of  covenant,  in 
Nelson  County  Court,  against  M'Alexander. 
The  plaintiff  declared  on  a  writing  under 
seal  of  the  defendant,  dated  the  17th  day  of 
December,  1806,  by  which  he  bound  him- 
self to  the  plaintiff  in  the  penalty  of  $500, 
on  this  condition;  that  divers  of  disputes 
having  arisen  between  them,  and  they  hav- 
ing agreed  to  submit  all  matters  of  disputes 
to  the  decision  of  Joseph  Shelton  and  Wil- 
liam Lee  Harris,  and  that  their  award 
should  be  final  between  the  parties,  the 
said  arbitrators  did  make  an  award  in  favor 
of  the  plaintiff,  reciting  that  "there  are  sev- 
eral accounts  depending,  and  disputes  have 
arisen,  between  Clever  C.  Horrel  of  the 
county  of  Adair  in  the  state  of  Kentucky, 
of  one  part,  and  John  M'Alexander  of  the 
county  of  Amherst  and  State  of  Virginia, 
of  the  other;  and  for  the  purposes  of  ad- 
justing those  differences,  the  said  parties, 
by  their  obligation,  bearing  date  the  17th 
day  of  December,  1806,  reciprocally  became 
bound  to  each  other  in  the  sum  of  $500,  to 
stand  and  abide,  perform  and  keep,  the 
award  and  final  determination  of  us  Joseph 
Shelton  and  William  Lee  Harris;  and  we 
the  said  arbitrators,  having  fully  exam- 
ined the  proof  and  allegations  of 
95  the  said  parties,  and  *the  said  M'Al- 
exander  being  present  and  given  his 
consent  for  the  award  to  be  made,  do  find 
that  the  said  M'Alexander  sold  to  the  said 
Horrel,  one  tract  of  land,  containing  300 
acres,  lying  and  being  in  the  county  of 
Nelson  and  State  of  Kentucky,  which  said 
land,  previous  to  his  making  any  right  to 
the  said  Horrel,  was  *  sold  for  taxes,  it 
never  having  been  in  his  possession;  now, 
if  the  said  M'Alexander,  shall  procure  the 
said  land,  and  make  a  good  and  lawful  title 
to  the  same  to  the  said  Horrel,  by  the  Ist 
day  of  August  next,  the  said  Horrel  shall 
be  bound  to  receive  it;  the  proof  of  making 
such  title  to  be  on  the  said  M'Alexander. 
If  the  said  M'Alexander  shall  fail  to  com- 


*Ai»ards -Mutuality.— See  monographic  note  on 
''Arbitration  and  Award"  appended  to  Bassett  v. 
Cunningham.  9  Gratt  fl84. 

tAppellate  Practice -Two  Judgments  In  Lower  Court. 

—See /oof 'note  to  Biggersv.  Alderson.  1  Hen.  &M.  54: 
monographic  note  on  "Appeal  and  Error"  appended 
to  Hill  y.  Salem,  etc.,  Tnrnpike  Co..  1  Rob.  283. 
The  principal  case  is  cited  with  approval  on  this  sub- 
ject in  Jones  y.  Raine,  4  Rand.  800. 


ply  with  the  above  condition,  we  award 
him  to  pay  501.  with  interest  at  5  per  cent, 
from  the  6th  day  of  November,  1793,  till 
paid,  to  the  said  Horrel. 

Witness  our  hands  and  seals,  this  29th 
October,  1807. 

(Signed,) 

JOS.  SHELTON,  (Seal) 

WM.  LEE  HARRIS,       (Seal") 

The  plaintiff  averred,  that  he  had  done 
and  performed  all  that  he  was  bound  to  do 
or  perform,  by  the  said  covenant  and  Ihc 
said  award  made  in  virtue  thereof:  and  ht 
further  averred,  that  the  defendant  had 
not  performed,  but  broken  his  covenant, 
in  this,  that  he  had  neither  procured  the 
300  acres  of  land  aforesaid,  or  made  a  good 
and  lawful  title  to  the  same,  to  the  plain- 
tiff, nor  had  he  paid  the  said  50l.  with  in- 
terest, &c.  as  he  had  been  awarded  to  do, 
to  the  damage  of  the  plaintiff,  $500. 

The  defendant  pleaded,  that  he  had 
not  brokep  his  covenant,  &c.  but  had  per- 
formed the  conditions  thereof;  and  put  him- 
self upon  the  country,  and  issue  was  joined. 

Afterwards  the  defendant  obtained  leave 
to  file  the  plea  of  no  such  award  as  that 
stated  in  the  plaintiff's  declaration. 

The  jury  found  a  verdict  for  the  plaintiff, 
for  the  debt  in  the  declaration  mentioned, 
to  be  discharged  by  the  payment  of  fifty 
pounds,   with   interest,   &c.   and   the  Court 

rendered  judgment. 
96  *The    defendant    M'Alexander  ob- 

tained a  supersedeas  from  the  Sn- 
perior  Court  of  Nelson  County;  and,  upoo 
a  hearing,  the  Court  reversed  the  judg- 
ment of  the  County  Court,  and  annulled 
the  proceedings  as  far  back  as  the  declara- 
tion, and  remanded  the  cause  to  the 
County  Court,  for  further  proceedings. 

After  the  cause  was  sent  back  to  the 
County  Court,  the  defendant  prayed  oyer 
of  the  writing  obligatory  on  which  the  dec- 
laration was  founded,  and  of  the  award, 
and  filed  a  special  demurrer,  assigning  as 
causes:  1.  That  Horrel  was  not  bound  to 
perform  the  condition  of  the  said  bond  ol 
submission,  which  ought  to  be  equally  and 
mutually  binding  between  the  parties  there- 
to; and  because  the  same  is  not  binding  on 
the  said  Horrel,  it  is  void  in  law:  2.  That 
the  award  is  not  mutual  and  final  between 
the  parties,  because  the  arbitrators  have 
not  awarded,  that  upon  the  defendant's 
procuring  the  land,  and  making  a  good 
title  to  the  plaintiff,  the  defendant  shonld 
be  acquitted  and  released  by  the  plaintiff 
from  all  actions,  causes  of  action,  or  all 
other  demands  or  claims  on  the  part  of  the 
plaintiff  against  the  defendant,  which 
might  be  in  controversy  between  them, 
concerning  the  premises,  &c.  The  plaintiff 
joined  in  demurrer. 

The  bond  of  submission  commences: 
"Know  all  men,  &c.  that  I  John  M'Alex- 
ander, of  the  county,  &c.  am  held  and 
firmly  bound  unto  Clever  C.  Horrel  of  the 
county,  &c.  in  the  sum  of  $500,  &c."  The 
condition  stipulates  only  that  M'Alexander, 
his  heirs,  &c.  shall  well  and  truly  stand  by 
and  obey  and  perform  the  award  of  the 
arbitrators.  The  bond  is  signed  and  sealed 
by  both  parties. 

The  County  Court  decided,  that  the  de- 
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murrer    was   insufficient   and   ought   to   be 
overruled. 

The  defendant  again  prayed  oyer  of  the 
bond  and  condition,  and  then  pleaded:  1. 
That  the  declaration  was  variant  from  the 
bond,  inasmuch  as  the  declaration  describes 
a  bond  executed  by  M'Alexander  and  Hor- 
rel,  wherein  they  stood  reciprocally  bound 

to  each  other  to  abide  and  perform, 
97        *&c.;   whereas   the   bond   itself   only 

binds  M'Alexander  to  pay  to  Horrel 
the  sum  of  $500,  upon  condition  that  he, 
M'Alexander,  shall  abide  and  perform  the 
award,  while  Horrel  is  not  bound  to  abide 
and-  perform  the  award  on  his  part. 

2.  That  the  award  is  not  final  and  con- 
clusive between  the  parties  to  the  said 
bond,  not  being  made  pursuant  thereto, 
because  Horrel  was  not  bound  to  abide  by 
and  keep  the  award,  and  the  said  award 
only  having  relation  to  a  controversy  about 
300  acres  of  land,  when,  by  the  bond,  it 
appears,  that  there  were  various  other  con- 
troversies then  existing  between  the  par- 
ties, upon  which  the  arbitrators  have  made 
no  award. 

3.  That  the  award  was  not  made  within 
the  time  appointed  in  the  bond. 

4.  That  the  defendant  did  procure  the 
300  acres  of  land  mentioned  in  the  award, 
and  made  the  plaintiff  a  good  and  lawful 
title. 

5.  That  he  had  paid  to  the  plaintiff  the 
sum  of  501.  with  interest,  &c.  in  pursuance 
of  the  award. 

The  plaintiff  demurred  to  the  first  plea, 
and  joined  issue  on  the  rest. 

The  plaintiff  then  obtained  leave  to 
amend  his  declaration;  upon  which,  the 
defendant  demurred  to  the  declaration, 
writing  obligatory,  and  award.  The 
grounds  of  this  demurrer  are  the  same  as 
those  assigned  in  the  last  mentioned  pleas. 
The  Court  refused  to  compel  the  plaintiff 
to  join  in  the  demurrer,  to  which  opinion 
the  defendant  excepted. 

On  the  trial  of  the  issues,  the  jury  found 
for  the  plaintiff  501.  damages,  with  inter- 
est, &c.  subject  to  certain  deductions;  to 
which  the  defendant  filed  errors  in  arrest 
of  judgement.  The  errors  stated  are  the 
same  that  had  been  before  stated  in  the 
pleas  and  demurrer,  except  the  following; 
that  the  plaintiff  had  assigned  no  breach 
in  the  non-payment  of  the  penalty  of  the 
said   bond  of   submission,   as   he  ought  to 

have  done. 
98  *The    Court    refused    to    hear    any 

argument  upon  the  errors  in  arrest 
of  judgment,  "because,  there  had  been,  here- 
tofore, a  demurrer  in  this  cause,  which 
had  been  adjudged  of  by  the  Court;"  where- 
upon, judgment  was  rendered  for  the  plain- 
tiff, for  501.  with  interest,  &c.  according  to 
the  verdict. 

The  defendant  appealed  on  this  second 
judgment  to  the  Superior  Court.  That 
Court  reversed  the  judgment  of  the 
County  Court,  on  the  ground,  that  the 
County  Court  erred  in  over-ruling  the  first 
demurrer,  filed  by  the  defendant,  to  the 
declaration;  which,  in  the  opinion  of  the 
Court,  ought  to  have  been  sustained,  and 
judgment  rendered  for  the  defendant. 

From  this  judgment,  the  plaintiff  ap- 
pealed to  this  Court. 


Nicholas,  for  the  appellant,  contended: 

1.  That  the  assignment  of  the  breach  was 
sufficient,  as  it  alledges  a  breach  in  the 
words  of  the  covenant.  If  not  good,  origin- 
ally, it  is  sufficient  after  verdict.  Thus, 
non  infregit  conventionem,  although  not 
a  good  plea  on  the  demurrer,  is  cured  by 
a  verdict.  1  Chitt.  PI.  481.  The  assign- 
ment of  the  breach  is  only  deficient  in 
form,  but  the  substance  is  sufficiently  al- 
ledged  in  the  declaration. 

2.  The  Court  only  reversed  up  to  the 
declaration,  and  therefore  the  declaration 
remained  as  a  foundation  for  other  plead- 
ings. The  defendant  filed  a  demurrer  to 
the  declaration;  but,  the  Court  never  de- 
cided, that  it  was  defective. 

3.  After  the  cause  was  sent  back  to  the 
Rules,  the  County  Court  was  correct  in 
over-ruling  the  demurrer.  It  is  objected, 
that  the  bond  was  not  equally  binding  on 
both  parties.  But,  this  is  a  mistake,  be- 
cause Horrel  signed  the  bond.  The  usual 
course  is  to  execute  two  bonds.  In  that 
case,  no  notice  is  taken  of  the  other  bond. 
Kyd   on   Aw.    8.     Cayhill   v.    Fitzgerald,   1 

Wilson's  Rep.  28,  58. 
99  *4.  It  is  objected,  that  the  award  is 

not  mutual,  because  it  omits  to  re- 
quire Horrel  to  execute  a  release  to  M'Al- 
exander, upon  the  latter  conveying  the 
lands  to  the  former.  The  answer  is,  that 
the  doctrine  of  mutuality  is  exploded  in 
modern  times.     Kyd  on  Aw.  147,  153. 

5.  It  is  objected,  that  the  bonds  speaks 
of  several  matters  to  be  referred  to  the 
arbitrators,  and  the  award  only  decides 
one  of  them.  But,  these  words  will  be 
considered  a  mere  formula,  and  no  other 
matter  will  be  intended  to  exist,  unless  it 
be  shewn.     Ingram  v.  Mills,  8  East,  445. 

Gilmer,  for  the  appellee,  urged  the  fol- 
lowing objections  to  the  judgments  of  the 
County  Court: 

In  the  first  judgment: 

1.  No  sufficient  breach  of  the  covenant 
was  assigned  in  the  declaration.  There  is 
no  averment,  that  the  defendant  had  not 
paid  the  $500,  the  penalty  of  the  bond, 
which  is  the  direct  breach.  Laughlin  v. 
Flood,  3  Munf.  255;  Falcon  v.  Harris,  2 
Hen.  &  Munf.  550. 

2.  The  award  set  out  is  bad:  1.  Because 
it  was  not  reciprocal.  2.  It  was  not  final. 
It  is  true,  that  if  no  other  controversies 
appeared,  than  those  decided  upon  by  the 
award,    the    Court    will    intend    that    there 

were  no  others.     Hawkins  v.  ,  I 

Burr.  277.     But,  the  bond,  as  well  as  the 
award,  recites  other  subjects  of  reference. 

3.  The  declaration  is  vitiated  by  a  quod 
cum.  Winston  v.  Francisco,  2  Wash.  187; 
Chichester  v.  Vass,  1  Call,  83;  Moore  v. 
Dawney,  3  Hen.  &  Munf.  127.  In  these 
cases,  there  was  no  demurrer. 

In  the  second  judgment: 
The    plaintiff    should    have    filed    a    new 
declaration;    and    the    County   Court   erred 
in  over-ruling  the  defendant's  demurrer  to 

the  declaration. 
100  *December    7.      The     Court,    pro- 

nounced their  opinions.* 
JUDGE  CARR: 
I  think  this  case  may  be  settled  on  the 


VUDGB  Grbbn.  absent 
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first  judgment  of  the  County  Court.  If 
the  Superior  Court  erred  in  its  reversal  of 
this  judgment,  we  may  correct  the  error 
without  meddhng  with  the  multifarious 
matter,  with  which  the  subsequent  part  of 
the  record  abounds.  To  the  first  judgment 
of  the  County  Court,  there  are  three  ob- 
jections: 1.  That  the  award  is  not  mutual. 
2.  That  it  is  not  final.  3.  That  the  breach 
in  the  declaration  is  not  sufficiently  laid. 

The  first  objection  rests  upon  the  idea, 
that  something  must  be  awarded  on  both 
sides.  This  was  certainly  the  law  formerly. 
As  (for  example)  if  it  had  been  awarded, 
that  the  obligor,  in  a  single  bond,  should 
pay  the  debt;  the  award  was  held  not  bind- 
ing, for  want  of  mutuality,  unless  it  was 
added,  that  he  should  thereupon  be  dis- 
charged. Kyd  on  Aw.  224;  Hob.  49: 
Brownl.  58.  But,  this  has  long  been  ex- 
ploded; and  Kyd,  153,  says,  "it  may  now  be 
safely  laid  down,  that  it  is  not  necessary 
that  the  award  itself  should  express,  that  a 
sum  awarded  to  be  paid,  or  an  act  to  be 
done  in  favor  of  one  of  the  parties,  shall 
be  in  satisfaction.  A  discharge  to  the  other 
must  necessarily  be  presumed,  from  the 
payment  of  the  sum,  or  performance  of 
the  act."  Here  the  arbitrators  state,  that 
M'Alexander  had  sold  to  Horrel,  land; 
which  land  had  been  sold  for  taxes,  before 
Horrel  had  either  title  or  possession;  that, 
therefore,  M'Alexander  shall,  by  a  given 
day,  procure  and  convey  to  Horrel  a  good 
title,  or  failing  to  do  so,  shall  pay  him  501. 
with  interest,  &c.  Can  any  thing  be  clearer, 
than  that  this  land  to  be  conveyed,  or  this 
601.  to  be  paid,  is  in  satisfaction?  Surely 
not.  There  is  nothing,  then,  in  this  objec- 
tion. 

The  second  objection  is,  that  the  award 
is  not  final.  This  rests  upon  the  ground, 
that  the  bond  of  submission 
101  *states,  that  divers  disputes  had 
arisen,  &c.  and  that  all  matters  in 
dispute  were  submitted;  and  yet  the  arbi- 
trators have  decided  on  one  matter  only, 
leaving  the  other  matters  still  undeter- 
mined. This  objection  seems  as  unsubstan- 
tial as  the  first.  The  bond  is  in  the  usual 
form,  submitting  all  matters  in  dispute; 
and  it  states,  that  divers  disputes  had  arisen 
But,  this  does  not  prove  that  there  was 
more  than  one  subject  matter  in  dispute. 
Divers  disputes  might  arise  on  the  single 
subject  of  the  land,  or  the  usual  words 
might  be  inserted,  without  meaning  to  de- 
scribe the  subject  matters  as  one,  or  divers. 
F-Cyd  on  Aw.  171,  says,  the  award  must 
comprehend  every  thing  submitted,  and 
must  not  be  of  parcel  only.  This,  how- 
ever, (he  adds,)  must  be  understood  with 
a  considerable  degree  of  limitation;  for, 
though  the  words  of  the  submission  be 
more  comprehensive  than  those  of  the 
award,  yet  if  it  do  not  appear  that  any 
thing  else  was  in  dispute  between  the  par- 
ties, beside  what  is  comprehended  in  the 
award,  the  award  will  be  good.  Now  here, 
there  is  no  title  of  evidence,  that  there  was 
any  thing  in  dispute  between  the  parties, 
but  the  land  contract.  The  award,  there- 
fore, deciding  this,  is  good. 

The  third  objection  is,  that  the  breach 
in   the   declaration   is   not   sufficiently   laid; 


and  if  this  objection  had  been  raised  by 
demurrer,  I  do  not  undertake  to  say  how 
I  should  have  been  inclined  to  decide  it. 
The  declaration  is  certainly  drawn  awk- 
wardly; perhaps,  as  to  the  breach,  defect- 
ively. But  I  am  clearly  of  opinion,  that 
it  is  a  defect,  cured  by  the  verdict.  The 
distinction  taken  in  Chichester  v.  Vass,  1 
Call  83,  and  in  Fulgham  v.  Lightfoot,  1 
Call,  250,  is  between  necessary  facts  not 
being  stated  at  all,  and  being  imperfectly 
stated.  In  the  first  case,  a  verdict  does 
not  cure;  in  the  second,  it  does.  Here  all 
the  facts,  necessary  for  the  information  of 
the  defendant,  are  stated.  The  bond  of 
submission,  with  its  penalty  and  condition: 
the  award  made  in  consequence;  the  breach 
by  the  defendant  of  his  covenant,  in 
not  conveying  the  land,  nor 
102  *paying  the  money  awarded,  to  the 
plaintiff's  damage  $500;  the  amourit 
of  the  penalty  of  the  bond  of  submission: 
these  seem  to  be  all  the  facts  necessar>' 
for  the  defendant's  information  and  defence. 
He  took  issue  on  them,  and  the  findinjr 
was  against  him  for  the  sum  aw^arded.  The 
judgment  was  for  the  penalty  of  the  bond, 
to  be  discharged  by  the  sum  found.  This 
judgment,  the  Superior  Court  reversed;  in 
which,  I  think,  it  erred. 

It  has  occurred  as  a  Question,  whether 
it  is  not  now  too  late  to  aflfirm  the  first 
judgment  of  the  County  Court,  as  that 
was  reversed  by  the  judgment  of  the  Su- 
perior Court;  and  the  plaintiff,  not  appeal- 
ing or  making  any  objection  to  such 
reversal,  went  to  trial  again  in  the  County 
Court.  I  do  not  consider  this  material. 
The  first  judgment  of  the  Superior  Court 
does  not  put  an  end  to  the  question  of 
right  between  the  parties,  or  to  the  action; 
but  reverses  the  proceedings  to  a  certain 
point,  and  sends  the  cause  back  for  a  new 
trial;  "leaving  the  whole  of  the  proceed- 
ings so  far  in  fieri,  as  that  the  Court  may 
*ake  notice  of  the  first  error,  w^herever  it 
may  happen."  Lyons  v.  Gregory,  3  Hen. 
&  "Munf.  237;  Robinson  et  al.  ex'rs.  v. 
Gaines'  adm'r.  3  Call,  243;  1  Hen.  &  Munf. 
64. 

My  opinion  therefore  is,  that  both  the 
iudgments  of  the  Superior  Court  of  Law, 
and  the  second  judgment  of  the  County 
Court,  be  reversed,  with  all  the  costs:  and 
the  first  judgment  of  the  County  Court 
affirmed. 

Tud^es  COALTER.  CABELL,  and  the 
PRESIDENT,  concurred;  and  judgment 
was   entered   accordingly. 


103 


*Phelp8  V.  FrBzer, 

December.  1824. 


Bonds-Debt  by  Asslirnee -Evidence.*— If  an  actios 

of  debt  be  brnugrtit  by  the  assicrnee  of  a  bond 
aifain-st  tbe  obllgror.  and  the  latter  pleads  pay- 
ment to  tbe  plaintiff,  be  cannot  give  evidence  of 
payment  to  the  asslgrnor. 

Frazer,  assignee  of  Goodwin,  brought  an 
action  of  debt  on  a  note  under  seal,  against 
Phelps,  in  the  County  Court  of  Pittsyl- 
vania.    The  defendant  pleaded  payment  to 

•See  monojrraphtc  note  on  'Bonds'*  appended  to 
Ward  V.  Churn,  18  OratL  801:  monographic  *>«f*  od 
"Debt.  The  Action  of  appended  to  Davis  t.  Mead. 
13  Qratt.  118. 
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the  plaintiff.  At  the  trial,  the  defendant 
offered  to  prove  the  hand-writing  of  Good- 
win, (the  ogligee  and  assignor  of  the  note,) 
to  a  paper  purporting  to  be  a  receipt  of 
part  of  the  money,  due  by  the  said  note. 
This  evidence  was  rejected  by  the  Court, 
because  there  was  no  proof  of  the  hand- 
writing of  the  subscribing  witness  to  the 
said  receipt.  Whereupon,  the  defendant 
proved  by  a  witness,  that  the  said  sub- 
scribing witness  was  a  resident  of  the  State 
of  Tennessee,  who  before  her  removal, 
lived  in  the  county  of  Halifax,  and  offered 
to  prove  by  his  own  oath  that  he  had  made 
enquiry,  and  could  find  no  person  who  could 
prove  the  hand-writing  of  the  said  sub- 
scribing witness.  But,  the  Court  refused 
to  admit  the  defendant  to  prove  the  said 
fact,  by  his  own  oath.  The  defendant  ex- 
cepted. Other  evidence  was  offered,  not 
material  to  be  mentioned. 

The  jury  found  a  verdict  for  the  plain- 
tiff. The  defendant  moved  the  Superior 
Court  of  Law  for  a  writ  of  supersedeas, 
which  motion  was  over-ruled. 

On  a  petition  .to  the  Judges  of  the  Court 
of  Appeals,  a  supersedeas  was  awarded  to 
the  judgment  of  the  Superior  Court. 

Call,  for  the  appellant. 

Leigh,  for  the  appellee. 
104  *December  8.     JUDGE  CABF.LL, 

delivered  the  opinion  of  the  Court.* 

The  issue  having  been  joined  on  the  plea 
of  payment  to  the  plaintiff,  who  was  as- 
signee of  the  writing  obligatory  on  which 
the  action  was  brought,  any  evidence  what- 
ever, proving  a  payment  to  the  assignor, 
would  have  been  improper.  It  seems, 
therefore,  that  the  questions  raised  in  the 
argument  of  this  case,  are  not  presented 
by  the  record.  The  judgment  of  the  Su- 
perior Court,  refusing  the  supersedeas,  was 
correct,  and  is  to  be  affirmed. 


Burch  &c.  V.  White. 

December.  1824. 

Appeal— Allowance- Record  Mu«t  Show. t— Where  a 
judgment  has  been  rendered  In  a  Court  of  law. 
and  tbe  record  omits  to  state  that  an  appeal  was 
allowed,  no  evidence  can  be  received  at  a  sabse* 
qnent  term,  tbat  the  appeal  bad  been,  in  fact, 
allowed,  bat  that  tbe  clerk  bad  neglected  to  enter 
it  on  tbe  record. 

Same -Same— Seme.t- Tbe  fllinirof  an  appeal  bond, 
with  ibe  clerk,  must  be  in  pursuance  of  an  allow- 
ance of  the  appeal,  entered  on  the  record. 

White  obtained  a  judgment  in  the  Supe- 
rior Court  of  Nelson  county  against  Burch, 
affirming  a  judgment  of  the  County  Court. 
At  the  subsequent  term  of  the  Superior 
Court,  the  following  entry  was  made:  "On 
the  motion  of  the  appellants  by  their  at- 
torney, and  it  appearing  to  the  satisfaction 
of  the  Court,  that  at  the  last  term  of  this 
Court,  when  the  judgment  of  the  County 
Court  was  affirmed,  they,  the  said  appel- 
lants, prayed  an  appeal  from  the  said  judg- 
ment, to  the  Court  of  Appeals,  which  was 
allowed     them,     upon     their    giving     bond 


and      security      according     to      law, 

105  *which   said   bond   and   security   was 
accordingly  given  and   filed   in  open 

Court,  during  the  term  aforesaid;  but  that 
the  clerk  of  the  Court  has  omitted  to  enter, 
on  the  records  thereof,  the  appeal  so 
granted;  it  is  ordered  that  an  appeal  be 
now  allowed  the  said  appellants  from  the 
judgment  aforesaid,  and  that  this  order  be 
regarded  as  an  order  of  the  last  term, 
when  it  should  have  been  entered."  The 
appeal  was  accordingly  brought  up  to  the 
Court  of  Appeals,  and  docketed. 

Wickham,  for  the  appellee,  moved  to 
dismiss  the  appeal  as  improvidently  al- 
lowed; and  Johnson,  for  the  appellant,  op- 
posed the  motion. 

December  11.  The  PRESIDENT,  de- 
livered the  opinion  of  the  Court: 

Whether  an  appeal  will  lie  from  any  judg- 
ment, is  a  question  of  law,  to  be  decided 
by  the  Court;  and  the  only  evidence  of 
what  is  decided  by  the  Court,  is  the  record. 
In  this  case,  the  orders  were  read,  in  which 
no  appeal  was  allowed,  nor  is  any  thing 
said  of  the  appeal  bond.  No  evidence  of 
any  other  character  than  the  record,  ought 
to  have  been  received  by  the  Court.  The 
filing  of  a  bond  in  the  office,  is  no  proof 
that  it  was  received  by  the  Court,  or  that 
an  appeal  had  been  granted.  The  omission 
to  enter  it  by  the  clerk,  cannot  be  con- 
sidered a  clerical  error,  until  it  is  shewn  by 
the  record,  that  the  appeal  was  allowed, 
and  the  bond  received.  The  case  of  Bent 
V.  Patten,  1  Rand.  25,  is  in  principle,  like 
this  case.  The  rate  of  interest,  in  that  case, 
was  adjudged  to  be  matter  of  law;  and 
the  neglect  to  enter  it,  as  the  Court  ought 
to  have  adjudged  it,  was  not  considered  a 
clerical  error.  The  108th  section  of  the  act 
of  Jeofails,  1  Rev.  Code,  512,  does  not  ap- 
ply. There  is  nothing  in  the  record  to 
amend  by.  The  filing  of  the  bond  with  the 
clerk,     was     not     in     pursuance     of 

106  *any   thing   in   the   record,   nor  war- 
ranted  by   any   act  of  the   Court   of 

record. 

The  appeal  is  therefore  dismissed,  as  im- 
providently awarded. 


Brooke  v.  Young. 

December.  1824. 

Instructlonst— Riffbt  to  Demand-  Duty  to  Qlve.S— It  la 

tbe  rifirbt  of  tbe  parties  to  demand*  and  tbe  duty 


*JUDGB  Bbookb  and  Cakb.  absent. 

^See  generally,  monofirrapblc  note  on  "Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc.,  Turnpike 
Co.,  1  Rob.  283. 

Tne  principal  case  Is  cited  witb  approval  in 
Barnes'  Case,  92  Va.  799,  23  S.  E.  Rep.  784. 


tlnstruction«.  —  See  g-eneralb',  on  this  subject, 
monoffrapblc  note  on  "Instructions'*  appended  to 
Womackv.  Circle,  29 Gratt   li»2.     ^ 

Same-  flust  Be  on  Specific  Points.— A  party  must 
ask  instructions  on  specific  points  and,  even  when 
asked,  tbe  court  is  not  bound  to  instruct  crenerally 
on  tbe  law  of  tbe  case.  As  ko  boldinsr,  tbe  principal 
case  Is  cited  In  State  v.  Cobbs.  40  W.  Va.  718.  22  S.  E. 
Rep  3M.  And  in  Kitty  v.  Pltzbafirb.4Rand.605.lt 
is  said:  **Iri  Brook&.v.  Young.  3  If  and.  116,  tbis  court 
examined  tbls  subject,  and  assUned  at  some  lencrth 
the  reasons  why  a  party.  a»«klnfir  tbe  Instruction 
of  tbe  court  to  tbe  jury,  as  to  the  law,  sbould  specify 
tbe  point,  and  not  be  permitted  to  ask  instructions 
grenerally.  as  to  the  law  arlsingr  out  of  a  complicated 
mass  of  evidence:  thereby  throwlnsr  It  upon  tbe 
court  to  ascertain  all  tbe  points  of  law  wblcb  mifirbt 
be  involved:  to  separate  tbem  from  tbe  facts,  and 
decide  upon  tbem." 

SSame— Duty  to  Give.— To  refuse  relevant  Instruc- 
tions which  rifirbtJy  propound  the  law.  is  error  in  tbe 
court  below,  for  wblcb  tbe  judgment  must  be  re- 
versed. Gordon  v.  Ctiy  of  Richmond,  83  Va.  489.  2  S. 
E.  Rep.  727,  quotlner  from  4  Mln.  Inst,  part  I  (1878)  p. 
87.*).  and  citing:  tbe  principal  case  in  support  of  tbe 
proposition. 
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of  ttae  Court  to  give  instructions,  to  tbe  jury, 
within  proper  limits. 

5amei -Points  of  Pact  and  Law— Doty  to  Qlve.l-But, 
if  a  party  asks  for  instrucUonK.  on  points  of  fact 
as  well  as  law,  tbe  Court  Is  not  bound  to  separate 
tbe  fact  from  tbe  law:  but  may  refuse  tbe  instruc- 
tion altofiretber. 

Bills  of  Bxceptionf- Reference  to  Another  Bill.5-It 
seems,  tbat  one  bill  of  exceptions  cannot  be  re- 
ferred to,  to  supply  an  omission  of  a  fact  in  an- 
other. 

5aaie-Case  SUted  Imperfectly— Effect.**- Where  a 
bill  of  exceptions  states  a  case  imperfectly,  tbe 
cause  ouffbt  to  be  remanded  for  a  new  trial. 

This  was  an  appeal  from  the  Superior 
Court  of  Prince  William  County. 

Robert  Young  brought  an  action  of  debt, 
as    assignee    of   John    Carter,    against    Ed- 


tSee  (t)  on  p.  489. 

I  Same— Points  of  Law   and  Pact— Duty  to  01  ve.— 

Where  an  instruction  includes  points  of  fact  as  well 
as  law.  tbe  court  may  refuse  to  give  tbe  instruction. 
Peasley  ▼.  Boatwriffht,  8  Leiirh  107.  citlnir  principal 
case. 

A  party  can  only  require  tbe  court  to  pass  upon  tbe 
proposition  of  law  which  he  submits.  He  cannot 
by  submittlnir  an  erroneous  instruction  impose 
upon  the  court  the  duty  of  givinir  a  correct  one. 
Keen  v.  Monroe.  75  Va.  4^.  citing  the  principal  case 
in  support  of  the  proposition. 

IBlllf  of  Bxcepdon-Reference  to  Another  Bill.— It 
has  been  repeatedly  held  tbat  facts  stated  in  one 
bill  of  exceptions  cannot  be  noticed  in  considering 
another  unless  tbe  one  refer  to  tbe  other,  and  this 
Is  true  altboufiTh  tbe  first  bill,  taken  duriuff  tbe  prog- 
ress of  the  trial,  purports  to  set  out  all  the  evi- 
dence; for,  althouirh  tbe  evidenc  stated  in  tbe  first 
bill  mtfirht  have  been  all  when  tbe  bill  was  sealed, 
non  conttat  Important  evidence  was  not  introduced 
afterwards;  therefore,  it  cannot  be  relied  on  as  a 
complete  statement  of  all  tbe  facts,  or  all  tbe  evi- 
dence on  which  the  jury  rendered  their  verdict. 
To  this  effect,  tbe  principal  case  is  cited  in  Dishazer 
V.  MaiUand.  ULeifirh  529;  Washinirton,  etc..  Tel.  Co. 
v.Hobson.  ISGratt  184;  McVetirh  v.  Allen,  89  Gratt. 
603.  594;  Moore  v.  City  of  Richmond.  85  Va.  543.  8  S. 
E.  Rep.  887:  Zambro  v.  Stamp,  88  W.  Va.  885.  18  S.  E. 
Rep.  447:  Klinkler  v.  Wheellnar  Steel  &  Iron  Co..  48 
W.  Va.  281,  87  S.  £.  Rep.  238.  But  this  rule  cannot 
apply  in  a  case  where  the  bill  of  exceptions,  purport- 
ing to  contain  all  tbe  evidence  is  taken  after  tbe 
trial  is  over.  Perkins  v.  Hawkins,  9  Gratt.  650,  cit- 
lnir principal  case.  See  principal  case  also  cited  in 
Fant  V.  Miller.  17  Gratt.  55. 

And  in  Hall  v.  Hall.  12  W.  Va.  81,  it  is  said:  "It 
has  been  repeatedly  decided  by  tbe  court  of  appeals 
of  Virginia  that  facts  stated  in  one  bill  of  excep- 
tions cannot  be  noticed  by  an  appellate  court  in 
considering  another,  except  the  first  bill  of  excep- 
tion should  be  referred  to  in  tbe  second,  etc..  and 
except  also  when  a  bill  of  exceptions  is  taken  after 
all  tbe  evidence  has  been  submitted  to  tbe  Jury,  and 
it  purports  to  set  out  all  tbe  evidence,  it  seems  tbat 
tbe  evidence  set  out  in  this  bill  of  exceptions  may 
be  looked  to  in  considerinir  the  question  raised  in 
another  bill  of  exceptions  taken  in  tbe  progress  of 
tbe  trial.  Brooke  v.  Young.  8  Rand.  106:  Crawford  v. 
Jarrett  8  Leigh  689:  Perkins  v.  Hawkins.  9  GratL 
•49; Vol.  1  of  Robinson  (old)  Prac  816.  847  " 

For  further  information  on  this  subject-especi- 
ally as  to  a  recent  statute,  see  monographic  not€  on 
"Bills  of  Exception"  appended  to  Stoneman  v.  Com., 
85  GratL  887. 

^5aaie— Canse  SUted  Imperfectly-  Effect.—  It  bas 
been  repeatedly  held  that  when  a  bill  of  exceptions 
Is  so  indefinite  as  not  to  show  whether  an  instruc- 
tion or  evidence  was  proper  or  not,  tbe  judgment 
should  be  reversed.  To  this  effect,  the  principal 
easels  cited  In  Straderv.  Goff.  6  W.  Va.  264;  Mc- 
Dowell v.  Crawford.  11  Gratt.  898.  899;  McVeigh  v. 
Allen.  20  Gratt.  595:  fooi-noU  to  Raines  v.  Philips.  1 
Leifirh  483.  containing  extract  from  McDowell  v. 
Crawford,  II  Gratt.  898.  But  see  contra,  foot-note  to 
Thompson  v.  Cummlng*.  2  Leigh  321:  footnote  to 
Bowyer  v.  Chesnut.  4  Leig'h  1:  foot-note  toHarman 
V.  Lynchburg. '83  Gratt.  87;  monosrraphic  note  on. 
"Bills  of  Exception"  appended  to  Stoneman  v.  Com.. 
85  Gratt.  887.  where  it  is  Hhown  that  the  later  de- 
cisions sustain  the  rule  that  a  bill  of  excepiioos 
must  clearly  and  distinctly  point  out  the  error  com- 
plained of.  otherwise  the  exception  is  unavailing: 
in  other  words,  where  the  bill  of  exceptions  is  so 
uncertain  tbat  the  appellate  court  cannot  discover 
whether  or  not  there  bas  been  error,  tbe  judgment 
of  the  lower  court  ought  to  be  affirmed.  Otherwise, 
a  premium  would  be  put  upon  carelessness,  and  the 
exceptor  would  be  encouraged  to  draw  his  excep- 
tions in  as  confused  a  way  as  possible. 


mund  Brooke,  on  a  promissory  note  for 
$5400,  payable  sixty  days  after  date.  The 
declaration  states,  that  the  said  note  was 
executed  to  Carter,  and  endorsed  by  the 
latter,  by  his  attorney  James  Anderson,  to 
the  plaintiff.  The  breach  alledged,  is  in  the 
non-payment  of  the  note,  either  to  the  said 
Carter  before  the  assignment,  or  to  the 
plaintiff  since  the  assignment. 

The  defendant  pleaded:  1.  Nil  debet 
2.  That  the  said  Carter  did  not  assign  to 
the  plaintiff  the  supposed  note  in  writing, 
in  the  declaration  mentioned,  in  manner 
and  form  as  the  plaintiff  had  alledged.  3. 
That  the  assignment  and  transfer  of  the 
said  note,  were  made  without  any  consider- 
ation therefor,  moving  froth  the  plaintiff 
to  the  said  Carter. 

107  *To  the  first  plea,  the  plaintiff  re- 
plied    generally;     and     to     the    two 

others,  he  demurred  specially.  The  causes 
assigned  for  demurring  to  the  second  plea, 
are,  1.  Because  the  said  plea  offers  to  plead 
specially,  matter  which  amounted  to  the 
general  issue;  2.  Because  the  plea  is,  in 
other  respects,  uncertain,  informal,  and  in- 
sufficient. , 

The  causes  of  demurrer  to  the  third  plea, 
are  the  same  as  those  to  the  second.  The 
defendant  joined  issue  on  the  demurrers; 
and  the  Court  sustained  the  demurrers,  and 
over-ruled  the  pleas. 

A  jury  was  impanelled  to  try  the  i.ssiic 
on  the  first  plea,  and  rendered  a  verdict  for 
the  plaintiff;  and  the  Court  gave  judgment 
accordingly. 

At  the  trial,  the  defendant  filed  two  bills 
of  exceptions; 

1.  The  first  bill  stated,  that  the  plaintiff 
exhibited  the  note  (which  has  been  before 
described,)  with  the  assignment  of  "John 
Carter  by  his  attorney  James  Anderson:" 
that  the  execution  and  assignment  of  the 
said  note  were  admitted  by  the  defendant, 
and  the  plaintiff  further  exhibited  a  power 
of  attorney  from  the  said  E.  Brooke  and 
John  Carter  to  James  Anderson,  in  which 
they  constitute  and  appoint  the  said  Ander- 
son, their  true  and  lawful  attorney  for  them, 
and  in  their  names  "to  execute,  from  time 
to  time,  as  it  may  become  due,  a  note  given 
by  the  said  Edmund  Brooke,  to  which  the 
said  John  Carter  is.  endorser,  in  the  Mer- 
chants' Bank  of  Alexandria,  and  to  do  all 
things  lawful  and  requisite  for  effecting 
the  premises,  hereby  ratifying  and  con- 
firming all  that  our  said  attorney  shall  do 
therein,  by  virtue  thereof:"  that  the  plain- 
tiff further  proved  by  a  witness,  that  the 
said  note  was  discounted  in  the  Merchants* 
Bank  of  Alexandria,  for  the  accommoda- 
tion of  the  defendant,  and  endorsed  for  that 
purpose,  it  being  in  fact  a  continuance,  by 
renewals  of  a  note  discounted  in  July,  1815: 
that  it  was  further  proved,  that  the  said 
Merchants'  Bank,  was  an  unchartered  in- 
stitution: that  the  defendant  introduced  the 
deposition  of  Colin  Auld,  stating  that  he 
was    the   acting   trustee    of    the  late 

108  Merchants'  ♦Bank  of  Alexandria,  fnr 
the  collection  of  the  debts  due  to  it: 

that  among  the  notes  given  up  to  the  trus- 
tees as  due  to  the  said  Bank,  was  one  of 
the  defendant,  for  the  sum  of  $5000:  that 
when  it  became  due,  he  wrote  to  the  dc- 
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fcndant,  requesting  paymcni  of  the  note, 
but  did  not  receive  any  answer:  that  in 
the  month  of  January  last,  Robert  Young, 
the  plaintiff  in  'this  suit,  made  application 
for  the  said  note,  and  paid  for  it  (principal 
and  interest,)  in  Merchants*  Bank  paper: 
that,  on  a  former  occasion,  the  said  Young 
made  application  for  the  note  of  a  person, 
also  a  debtor  to  the  said  bank,  and  simi- 
larly situated  to  the  note  of  the  defendant; 
when  he  was  informed,  that  the  trustees 
had  agreed  to  receive  payment  from  any 
person,  of  any  note  belonging  to  the  said 
Bank,  in  its  paper,  without,  however,  mak- 
ing themselves  in  any  manner  responsible, 
considering  the  person  making  the  payment 
as  the  agent  of  the  debtor;  and  the  said 
note  was  accordingly  taken  up  and  paid 
for  in  Merchants'  Bank  paper  by  the  said 
Young:  that  when  the  plaintiff  applied  for 
the  note  of  the  defendant,  no  such  conver- 
sation took  place;  but  from  the  anxiety 
shewn  by  the  plaintiff  to  obtain  possession 
of  the  note,  the  deponent  drew  the  infer- 
ence that  he  expected  to  obtain  some  ad- 
vantage from  it:  that  from  the  account  of 
the  said  Edmund  Brooke,  with  the  said 
Merchants'  Bank,  it  appears,  he  has  credit 
on  the  4th  of  May,  1816,  for  $300;  on  the 
15th  of  June,  for  $99  25;  and  on  the  23d 
of  July,  for  $14;  the  balance  due  by  him  at 
that  date,  exclusive  of  the  said  note,  being 
$137  63;  and  that  no  other  payments  were 
made  by  him,  except  a  payment  of  $120, 
which,  the  deponent  thought,  was  endorsed 
on  the  said  note  for  $5400. 

[The  deposition  contains  much  other 
matter,  not  important  to  the  present  re- 
port.] 

The  bill  of  exceptions  also  contained  a 
deed  of  trust,  between  Peter  Saunders, 
president,  and  other  persons,  directors  of 
the  Merchants'  Bank,  (of  whom,  Ed- 
mund Brooke,  the  defendant,  was  one.) 
and  Colin  Auld,  Thomas  Swann, 
109  *and  Edmund  J.  Lee,  by  which  the 
president  and  directors  transferred 
to  the  said  Auld,  &c,  all  the  property,  real 
and  personal,  of  the  bank,  and  all  out- 
standing debts,  &c.  in  trust,  that  they 
should  be  authorised  to  secure,  compound, 
settle,  collect  and  receive,  the  monies  due 
to  the  said  bank,  in  paper  of  the  bank, 
which  the  debtors  to  the  institution  should 
be  allowed  to  pay  in  discharge,  of  their 
debts,  &c. 

The  bill  of  exceptions  goes  on  to  state, 
**and  this  was  all  the  evidence  in  the  cause. 
Whereupon,  the  defendant  moved  the  Court 
to  instruct  the  jury,  that  if  they  believed 
this  testimony,  this  action  could  not  be 
supported,  and  they  should  find  for  the  de- 
fendant. But,  the  Court  refused  to  give 
this  instruction,"  and  the  defendant  ex- 
cepted. 

The  second  bill  of  exceptions  states,  that 
the  defendant,  having  exhibited  the  deed 
above  mentioned,  offered  to  the  jury  cer- 
tain bank  notes  of  the  Merchants'  Bank 
of  Alexandria,  to  the  amount  of  the  whole 
of  the  plaintiff's  claim,  as  a  set-off.  Where- 
upon, the  counsel  for  the  plaintiff  moved 
the  Court  to  instruct  the  jury,  that  these 
notes  were  not  a  legal  set-off,  unless  the 
defendant  should  satisfy  the  jury,  that  he 


had  acquired  them  before  he  received  no- 
tice of  the  assignment  to  the  plaintiff,  of 
the  note  on  which  this  suit  was  brought; 
which  instruction,  the  Court  accordingly 
gave,  and  the  defendant  excepted. 

Brooke  obtained  a  supersedeas  to  the 
judgment  of  the  Court. 

Stanard,  for  the  appellant,  contended: 
1.  That  the  plaintiff  had  acquired  posses- 
sion of  the  note,  not  by  purchase,  but  by 
actual  payment;  and  the  note  was  no  longer 
competent  to  support  a  suit.  Besides,  the 
note  was  past  due,  when  it  was  assigned; 
which  subjects  the  assignee  to  all  the  equi- 
table discounts  and  set-offs,  that  the  maker 
may  have  had  against  the  intermediate  en- 
dorsers.     Chitty    on    Bills,    100;    Blake    v. 

Sewell,  3  Mass.  Rep.;  Chitty,  231. 
110  *2.  The    trustees   had    no    right   to 

make  a  transfer  of  the  note,  under 
the  limitation  of  their  powers.  It  had  lost 
the  character  of  negotiability,  by  the  day 
of  payment  having  past. 

3.  The  power  to  Anderson,  was  to  exe- 
cute a  note  from  time  to  time.  This  did 
not  give  him  a  power  to  endorse  a  note. 

4.  The  Bank  was  unchartered,  and  Brooke 
was  one  of  the  company.  The  note  was 
transferred  to  the  company,  of  whom 
Brooke  was  one.  It  was,  therefore,  a  trans- 
fer by  the  debtor  to  himself;  which  extin- 
guished the  debt. 

5.  The  maker  of  the  note  had  the  privi- 
lege of  discharging  it,  by  setting  off  the 
notes  of  the  Bank. 

Nicholas,  for  the  appellee,  contended: 
That  the  refusal  to  instruct  on  the  first 
bill  of  exceptions,  was  right.  The  ques- 
tions related  to  the  sufficiency  of  the  evi- 
dence, and  therefore,  improper  for  the 
Court  to  decide.  Keel  et  al.  v.  Herbert, 
1  Wash.  203.  Wroe  v.  Washington,  1 
Wash.  357.  Morton  &  Jones  v.  Stovall,  2 
Call,  514.  The  appellant  cannot  object  to 
the  action,  by  motion  to  instruct.  He 
should  have  demurred  to  the  evidence. 
But,  the  action  was  well  brought.  A  note 
with  a  blank  endorsement  may  be  sold  in 
the  market,  and  the  blank  filled  up  after- 
wards. Chitty  on  Bills,  147.  The  convey- 
ances does  not  give  a  limited  power  to  the 
trustees.  They  have  a  general  power  to 
compound  debts,  &c.  This  was  not  a  case 
of  payment,  but  a  purchase  of  the  note. 
Even  if  it  were  a  case  of  payment,  the 
cases  from  Chitty  prove,  that  a  payment 
supra  protest  gives  a  right  to  sue  the  per- 
son, for  whose  benefit  the  payment  was 
made.  The  case  of  the  Northampton  Bank 
v.  Pepoon,  11  Mass.  Rep.  238,  proves,  that 
a  note  past  due,  may  be  transferred.  As 
to  the  objection,  that  Brooke  was  a  mem- 
ber of  the  company,  it  does  not  appear 
that  he  was.  But  if  he  was,  the  objection 
is  not  valid.  A  stockholder  who  be- 
lli comes  a  *debtor,  may  be  sued  by  the 
Bank.  As  to  the  last  bill  of  excep- 
tions, it  is  to  be  inferred,  that  there  was 
notice  of  the  assignment,  before  the 
paper  of  the  bank  was  offered  as  a  set-off. 
Bringing  the  suit  was  sufficient  notice;  and 
the  defendant  ought  to  have  shewn,  that 
he  acquired  the  paper  before  the  suit  was 
brought. 
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December  14.  JUDGE  CARR,  delivered 
the  opinion  of  the  Court* 

This  is  an  action  of  debt,  brought  by  the 
plaintiff  as  assignee,  on  a  promissory  note. 
Upon  the  plea  of  nil  debet,  the  plaintiff 
had  a  verdict  for  the  amount  of  the  note, 
&c.  On  the  trial,  the  defendant  filed  two 
bills  of  exception  to  opinions  of  the  Court; 
and  on  these,  the  cause  comes  up. 

The  first  contains  a  statement  of  the  evi- 
dence, consisting  of  the  note  and  endorse- 
ment, (the  execution  of  each  admitted 0 
the  power  of  attorney  to  Anderson;  proof, 
that  the  Merchants'  Bank  was  an  unchar- 
tered institution,  and  that  the  note  was  dis- 
counted there,  for  the  accommodation  of 
the  defendant,  and  endorsed  for  that  pur- 
pose; the  deposition  of  Colin  Auld,  and 
the  deed  of  assignment  from  the  directors 
to  certain  trustees.  The  exception  then 
concludes  thus;  "and  this  was  all  the  evi- 
dence in  the  cause.  Whereupon,  the  de- 
fendant moved  the  Court  to  instruct  the 
jury,  that  if  they  believed  this  testimony, 
the  action  could  not  be  supported,  and  they 
should  find  for  the  defendant."  The  Court 
refused  to  give  this  instruction;  and  we 
are  to  enquire,  whether  correctly  or  not? 

With  respect  to  the  abstract  legal  prin- 
ciples which  govern  this  question,  there 
can  be  little  difference  of  opinion.  To  the 
Court,  belongs  the  law;  to  the  jury,  the 
facts.  This  is  a  fundamental  maxim.  Fre- 
quently, the  cases  submitted  to  the  jury 
being  complicated  of  law  and  fact,  their 
verdict  involves  a  decision  on  both. 
112  Yet  this  is  not  of  necessity.  *The 
jury  may  find  a  special  verdict,  or 
reserve  some  question  of  law  for  the  deci- 
sion of  the  Court.  If  not,  the  parties  may. 
by  a  demurrer  to  the  evidence,  bring  the 
whole  law  of  the  case  before  the  Court;  or, 
may  move  to  exclude  inadmissible  evidence; 
or,  for  instructions  to  the  jury  as  to  any 
point  of  law,  arising  out  of  the  facts  in  the 
case.  But  here,  the  Court,  while  exercis- 
ing its  unquestioned  privilege  of  declaring 
the  law,  must  be  very  careful  not  to  over- 
step the  line  which  separates  law  from  fact. 
Any  assumption  of  a  fact,  as  proved;  any 
opinion  as  to  the  weight,  effect  or  suffi- 
ciency of  the  evidence  submitted  to  the 
jury;  will  be  an  invasion  of  their  province. 
Any  application  tending  to  elicit  such  opin- 
ion, should  be  over-ruled.  So,  if  the 
counsel  in  the  question  submitted  to  the 
Court,  involve  fact  with  law,  and  demand 
the  opinion  of  the  Court  on  both:  the  mo- 
tion may,  without  error,  be  over-ruled. 
For,  though  the  Court  might,  with  pro- 
priety, separate  the  law  from  the  fact,  stat- 
ing the  legal  principles  and  leaving  the  fact 
to  the  jury;  there  is  no  obligation  on  them 
to  make  the  discrimination,  and  conse- 
quently, no  error  in  refusing  to  answer  the 
question  propounded.  I  refer  to  the  case 
of  Smith  V.  Carrington,  4  CrancTi,  71,  in 
support  of  this  last  proposition.  To  ascer- 
tain the  correctness  of  those  which  precede 
it,  a  brief  review  of  some  of  the  cases  de- 
cided by  this  Court,  may  not  be  improper. 
1.  Of  those  which  make  it  the  duty  of  the 
Court  to  instruct  as  to  the  law  arising  out 
of  the  facts.     In  Pickett  v.  Morris,  2  Wash. 


*  Judges  Bbookb  and  Coalteb.  absent. 


255,  the  counsel  moved  the  Court  to  in- 
struct the  jury  on  the  law  arising  from  the 
facts;  or  by  other  means,,  to  reserve  the 
facts  for  their  future  decision.  They  re- 
fused or  neglected  to  do  either;  which  this 
Court  determined  to  be  error.  In  Austin 
V.  Richardson,  3  Call,  201,  the  Court  in- 
structed the  jury,  that  the  deed  of  bargain 
and  sale  was  sufficient  in  law,  to  satisfy  the 
averments  in  the  declaration.  This  Court 
approved  of  this  instruction,  saying  "it  was 
not  like  the  case  of  Keel  &  Herbert  ▼. 
Roberts,  where  there  was  an  express 

113  *declaration    to    the   jury,    upon  the 
whole  evidence;   for,  in  the  present 

case,  it  was  a  construction  of  papers,  and 
the  opinion  confined  to  a  single  point,  with- 
out any  attempt  to  prescribe  the  verdict, 
which  the  jury  were  to  find."  In  Bootright 
V.  Meggs,  4  Munf.  145,  the  Court  instructed 
the  jury  as  to  the  law,  arising  upon  a  hypo- 
thetical statement  of  facts,  in  one  instance; 
and  in  another,  as  to  the  law  arising  on  an 
admitted  fact;  and  this  Court  approved  of 
those  instructions.  In  Maddox  v.  Jackson, 
4  Munf.  4G2,  an  action  for  a  malicious  prose- 
cution, the  Court  instructed  the  jury,  that 
the  warrant  for  arresting  the  plaintiff,  the 
endorsement  thereon  of  a  magistrate  com- 
mitting him  for  trial,  and  a  recognizance 
of  the  same  date,  for  his  appearance,  fur- 
nished sufficient  evidence  of  probable  cause 
to  induce  the  prosecution;  and  this  instruc- 
tion was  approved  by  this  Court,  upon  the 
ground  that  it  was  confined  to  the  papers, 
and  did  not  exclude  any  evidence  which 
the  plaintiff  might  offer,  to  disprove  the 
probable  cause,  inferrible  from  the  pro- 
ceedings before  the  magistrate;  an  infer- 
ence, founded,  on  the  legal  presumption, 
that  magistrates  and  Courts  are  without 
malice  towards  the  accused,  which  pre- 
sumption was  considered  by  the  Conrt, 
equivalent'  to  a  rule  of  law.  In  Wills  v. 
Washington,  6  Munf.  592,  the  defendant 
moved  the  Court  to  instruct  the  jury,  that 
20  years  having  intervened  between  the 
period  when  the  note  became  due,  and  the 
institution  of  the  suit,  they  ought  to  pre- 
sume it  paid,  unless  evidence  was  offered 
of  some  acknowledgment  or  some  payment 
of  principal  or  interest,  within  that  time: 
the  Court  below  refused  the  instruction, 
and  this  Court  reversed  the  judgment  for 
that  error.  These  cases  sufllicientl}'  shew, 
that  within  their  proper  limits,  it  is  the 
right  of  the  parties  to  demand,  and  the 
imperative  duty  of  the  Court  to  give  in- 
structions to  the  jury. 

Equally    numerous    and    strong    are   the 

cases,  to  evince  the  jealous  care,  with  which 

this  Court  watches  over  and  protects,  the 

legitimate    powers    of    the   jury.     In 

114  Ross  V.  Gill,  *1  Wash.  87,  it  is  said, 
"If  the  Court  admit  improper  evi- 
dence, an  exception  may  be  taken;  but  if 
the  question  depend  on  the  weight  of  testi- 
mony, the  jury,  and  not  the  Court,  arc  ex- 
clusively and  uncontrolably  the  judges." 
Tn  Thweat  &  Hinton  v.  Finch,  1  Wash. 
217,  the  same  language  is  held.  In  Keel  & 
Roberts  v.  Herbert,  1  Wash.  203,  the  Court 
below  instructed  the  jury,  that  the  plain- 
tiff's evidence  was  good  and  sufficient  in 
law,    to    maintain    the    issue    on    his    part 
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This  Court  say,  "The  District  Court  most 
certainly  did  wrong,  in  directing  the  jury 
that  the  evidence  was  sufficient  to  main- 
tain the  issue.  This  was  a  question  which 
belonged  exclusively  to  the  jury,  and  ought 
to  have  been  left  with  them,  without  any 
such  declaration  or  direction,  unless  the 
Court,  (by  a  demurrer  to  the  evidence  hav- 
ing been  filed,)  had  been  compelled  to  de- 
cide upon  it."  The  same  doctrines  are  held 
in  Wroe  v.  Washington,  1  Wash.  257;  Mar- 
tin, &c.  V.  Stover,  2  Call,  514;  Fisher's  ex'r. 
V.  Duncan,  1  Hen.  &  Munf.  563;  Crabtree  v. 
Horton,  4  Munf.  59;  Fowler  v.  Lee,  4  Munf. 
373;  Whitacre  v.  M'llhany,  4  Munf.  HIO: 
Bogle,  &c.  v.  Sullivant,  1  Call,  561.  Hav- 
ing thus  ascertained  the  correctness  of  the 
principles  first  stated,  let  us  examine  their 
bearing  upon  the  case  before  us. 

The  mass  of  evidence,  submitted  to  the 
Court  by  the  bill  of  exceptions,  was  vol- 
uminous; consisting  both  of  written  and 
parol  evidence,  and  involving  several  dis- 
tinct questions.  As  1.  Was  the  transaction 
between  Young  &  Auld,  a  transfer  and  as- 
signment of  the  note,  or  a  payment?  2. 
Were  the  persons  executing  the  deed  of 
trust,  directors;  and  had  they  power  to 
convey?  3.  If  they  had  power,  does  the 
deed  authorise  the  trustees  to  transfer  the 
notes  of  debtors,  so  as  to  vest  the  legal 
title  in  the  assignee?  4.  If  the  trustees 
were  authorised  to  transfer,  had  Colin 
Auld  (a  single  trustee,)  such  authority? 
5.  Was  the  defendant  Brooke  a  stock- 
holder or  partner  in  the  banking  associa- 
tion, during  the  time  that  the  Bank  was 
in  possession  of  his  note?  This  analy- 
sis of  the  evidence  will  shew 
H5  ♦at  once,  the  impropriety  of  the 
course  pursued.  The  first,  second, 
fourth  and  fifth,  of  these  questions,  are 
merely  questions  of  fact,  depending  on  the 
weight  and  effect  of  the  evidence,  and  be- 
longing wholly  to  the  jury.  The  third,  is 
a  question  proper  for  the  Court,  depending 
on  the  legal  efi^ect  of  the  deed.  But,  they 
were  all  blended  and  confounded  with  each 
other,  in  the  instruction  asked  of  the  Court; 
and  therefore,  the  motion  was  properly 
over-ruled.  There  is  the  soundest  reason 
for  requiring,  that  a  party  who  asks  the 
instruction  of  the  Court,  should  specify  the 
point  of  law  on  which  he  wishes  it.  It 
brings  distinctly  before  the  Court  and  the 
opposite  party,  the  very  objection  insisted 
on;  and  there  can  be  no  mistake,  omission 
or  surprise.  But,  if  it  were  permitted  to 
a  party,  to  ask  instructions  generally  as 
to  the  law  arising  out  of  a  great  mass  of 
e\'idence,  and  it  were  the  duty  of  the  Court 
thereupon,  to  ascertain  all  the  points  of 
law  whfch  might  arise;  to  separate  them 
from  the  facts  and  decide  them;  it  would 
have  a  strong  tendency  to  entrap  both  the 
Court  and  the  opposite  party.  In  the  hurry 
and  confusion  of  a  jury  trial,  the  Court 
might  well  overlook  one  or  more  of  the 
points  of  law,  arising  out  of  the  facts;  an 
over-si^ht,  which  might  involve  a  reversal 
of  its  judgment.  The  other  party  too,  if 
the  precise  objection  were  pointed  out, 
might  have  it  in  his  power  immediately  to 
obviate  it  by  further  evidence;  but,  not 
seeing  at  once  the  points  which  lie  buried 


in  the  mass  of  testimony,  the  opportunity 
of  advancing  these  additional  proofs  is  lost 
to  him.  Upon  this  reasoning,  I  presume 
it  is,  that  Courts  will  not  take  upon  them 
the  office  of  separating  the  law  from  the 
facts;  but  require  of  the  party  who  asks 
their  instruction,  to  put  to  them  a  precise 
question  of  law,  as  arising  out  of  the  facts. 
Nor  can  this  be  considered  a  hardship  on 
him.  If  he  wishes  to  bring  the  whole  evi- 
dence before  the  Court,  for  their  opinion, 
he  may  either  procure  a  special  verdict  or 
demur  to  the  evidence.  But,  a  bill  of 
exceptions  can  never  be  converted  into 
a     demurrer     to     evidence.       Wroe 

116  *v.    Washington,    1    Wash.    361;    and 
other  cases  in  this  Court.    I  conclude, 

that  the  Court  committed  no  error  in  re- 
fusing the  instructions  asked  in  the  first 
bill  of  exceptions. 

We  come  now  to  the  second  bill  of  ex- 
ceptions. It  is  in  these  words:  "On  the 
trial  of  this  cause,  the  defendant,  having 
exhibited  the  deed  between  P.  Saunders  and 
others,  and  Colin  Auld  and  others,  referred 
to  in  the  former  bill  of  exceptions,  "this 
indenture,"  &c.  offered  to  the  jury  certain 
bank  notes  of  the  Merchants'  Bank  of  Al- 
exandria, to  the  amount  of  the  whole  of 
the  plaintiff's  claim,  as  a  set-off  in  the  pres- 
ent action.  Whereupon,  the  counsel  for 
the  plaintiff  moved  the  Court  .to  instruct 
the  jury,  that  these  notes  were  not  a  legal 
set-off,  unless  the  defendant  should  satisfy 
the  jury,  that  he  had  acquired  them  before 
he  received  notice  of  the  assignment  to  the 
plaintiff,  of  the  note  on  which  this  suit  was 
brought;  which  instruction  the  Court  ac- 
cordingly gave,  and  thereto  the  defendant 
excepted,"  &c.  Upon  this  bill,  the  first 
question  which  presents  itself,  is,  whether 
the  statement  of  facts  is  not  too  imperfect, 
to  enable  this  Court  to  form  an  opinion. 
From  the  defendant's  setting  out,  in  the 
exception,  the  deed  executed  by  the  direct- 
ors to  the  trustees,  it  is  clear,  that  he 
claimed  the  right  of  off-setting  the  notes 
of  the  bank,  under  the  terms  of  that  deed; 
and,  we  should  have  no  difficuty  in  decid- 
ing that  he  had  a  right  to  the  set-off,  if  it 
appeared  that  the  plaintiff  claimed  to  hold 
the  note  on  which  he  sued,  under  the  bank, 
and  through  the  same  deed.  This  would 
sufficiently  appear,  if  we  might  resort  to 
the  evidence  contained  in  the  first  bill  of 
exceptions;  and  this,  it  seemed  to  me,  we 
might  do,  in  this  particular  case,  as  the  bill 
stated  it  to  be  all  the  evidence  in  the  cause. 
But,  the  other  Judges  have  thought  it  safest 
to  confine  our  view  to  the  exception  imme- 
diately before  us;  because,  we  ought  to  act 
by  general  rules;  because,  although  the 
evidence  stated  in  the  first  bill  might  be  all, 
when  it  was  sealed,  there  might  be 

117  other   important   facts   ^brought   for- 
ward   afterwards;    and    because,    by 

thus  supplying  the  defects  of  one  excep- 
tion from  another,  we  may  shut  out  evi- 
dence material  for  the  other  party,  not 
noticed  in  either  bill.  In  this  opinion  of 
my  brethren,  I  cheerfully  acquiesce.  Con- 
fining ourselves  to  the  second  bill,  it  does 
not  appear  whether  the  plaintiff  claimed 
under  the  deed  or  not.  Yet  this  decisive 
fact  must  have  appeared  one  way  or  the 
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other,    on   the    trial,   and    is    necessary    to 
enable  us  to  decide. 

The  exception,  therefore,  is  too  imper- 
fect; and,  following  the  authority  of 
Barrett  v.  Tazewell,  1  Call,  215;  Beattie  v. 
Tabb's  admV.  2  Munf.  254;  Fowler  v.  Lee, 
4  Munf.  373,  and  other  cases,  the  judgment 
of  the  Court  below  must,  on  that  ground, 
be  reversed,  the  verdict  set  aside,  and  the 
cause  remanded  for  a  new  trial. 


Hudson  and  Oth^^rs  v.   Hudson's  Ex*r  &c. 
December,  1824. 

executors— Settlement  of  Accountf    Acqalescence  In— 

Effect.*— LoDff  acqaiescence  In  ihe  ttettlement  of  a 
decedent's  estatf.  will  be  a  ba.r,  in  equity,  to  an 
Investlsration  of  its  pmprlety. 

Hotchpot  -  Rules  Qovernlnst  Tbe  priociples  wblcb 
govern  tbe  doctrine  of  botcbpot. 

Cross  Bill -Contradiction  of  Assertion  In  Answer. $— 
The  plaintiff.  In  a  cross-bill,  cannot  contradict  the 
as^iertions  in  his  answer  in  tbe  oriirinal  HUlt. 

These  were  appeals  from  the  Richmond 
Chancery  Court.  The  following  opinion 
will  present  so  full  a  view  of  the  case,  that 
it  is  unnecessary  to  give  any  other  report 
of  it. 

O'Reilly,  for  the  appellants. 

W.    Hay    and    Johnson,    for    the    appel- 
lees. 
118  *December    16.      JUDGE    CARR, 

delivered  his  opinion: 

In  the  latter  part  of  the  year  1788,  or 
beginning  of  1789,  Christopher  Hudson 
died,  leaving,  as  it  seems,  a  large  fortune, 
and  six  children,  Charles,  William  C,  Lew- 
cllyn,  Francis  E.,  Elizabeth  and  Mary.  By 
his  will,  he  divided  his  land  among  his 
sons,  gave  a  good  many  specific  legacies, 
and  directed  that  the  residue  of  the  person- 
alty, after  payment  of  debts,  be  divided 
equally  among  his  wife  and  children,  tak- 
ing into  consideration  what  Elizabeth  and 
Mary  had  already  received.  His  sons  Wil- 
liam and  Charles,  with  others,  are  ap- 
pointed executors.  Charles  alone  qualified. 
At  the  death  of  their  father,  all  the  children 
were  of  age,  except  Francis,  and  he  was 
very  near  it.  Elizabeth  had  received,  in  the 
life  of  her  father,  her  full  share  of  his  es- 
tate, as  appears  by  the  answer  of  herself 


•Executors -Settlement  of  Accounts.— See  mono- 
ffrapbic  note  on  "Executors  and  Administrators*' 
appended  to  Rosser  v.  Deprlest.  fiGratt.  6 

tHotchpot  -  Rules  Qovernlns  —See  monoe-rapblc 
nots  on  "Advancements"  appended  to  Watkins  v. 
Younff.  81  Gratt.  M 

Advancements -Valuation  of.— Tbe  value  of  tbe 
advancement  i»  to  be  estimated  as  at  tbe  date  of  tbe 
sift:  without  accountability  of  the  donee  for  future 
rents,  prottis.  interest,  increase,  enhancement  or 
crain:  and.  on  the  other  hand,  without  resort  to  tbe 
intestate's  estate  for  any  depreciation,  diminution 
or  loss,  whether  occasioned  by  mismanairement. 
misfortune  or  accident.  -Chlnn  v.  Murray.  4  Gratt. 
J79.  ciiin?  principal  case  to  support  the  proposition. 

And  in  Kyle  v.  Conrad.  25  W.  Va.  780.  it  Issald: 
•'Unless  under  peculiar  clrcumstau'cs.  as  when 
perhaps  the  advancement  is  a  remainder  (see 
Chlnn  v.  Murray.  4  Gratt.  879).  tbe  rule  is  established 
In  Vlrsrinta  as  well  as  elsewhere,  that  all  advance- 
ments are  to  be  accounted  for  as  of  the  value  they 
bore  when  received,  and  that  durinsr  the  life  of  ibe 
intestate,  rents,  issues  and  profits  sb  -uld  be 
chargred  against  the  ht-lr  or  devisee.  (Berkwltb  v. 
Bailer).  1  Wash.  231:  Hudson  v.  Hudson.  8  Hand.  120: 
Williams  V.  Stonestreet.  8  Rand.  WP:  christian  v. 
Coleman.  8  Leigrh  80:  Knlarht  v.  Oliver.  12  Gratt.  83; 
Puryear  v.  Cabell  24  GratL  2fi0." 

tCross  BUI -Contradiction  of  Assertion  In  Answer.— 
In  a  cross  bill,  a  party  cannot  question  what  he  has 
admitted  In  his  answer  to  the  original  bill.  Rat- 
cliff  v.  Corrothers,  88  W.  Va.  693,  ll  S.  E.  Rep.  232, 
citinir  principal  case  to  support  tbe  proposition. 


and  husband,  disclaiming  all  interest.  AU 
the  children,  therefore,  at  all  interested  in 
the  settlement  of  the  estate,  were,  very 
shortly  after  the  executor  began  to  act,  of 
full  age  and  sui  juris.  At  the  death  of  the 
old  man,  W.  C.  Hudson  had  in  his  posses- 
sion ten  slaves,  which  it  seems  had  been 
given  him  by  his  father,  and  a  deed  made 
for  them;  but  which,  at  the  making  of  his 
father's  will  he  had  agreed  to  give  up,  and 
take  his  portion  under  the  will. 

In  1789,  the  executor  brought  an  action 
of  detinue  against  W.  C.  Hudson,  claiming 
eight  of  these  slaves;  which  suit,  in  April, 
1790,  was  discontinued;  W.  C.  Hudson  giv- 
ing up  to  the  executor,  five  of  the  slaves, 
and  retaining  the  others.  About  the  same 
time,  the  executor,  having  quieted  the  cred- 
itors, distributed  the  rest  of  the  slaves 
among  the  children.  There  was  never  any 
formal  or  regular  settlement;  because,  as 
the  executor  states,  the  children  being  all 
of  age  and  assenting,  it  was  not  thought 
worth  while  to  obtain  orders  of  Court  for 
every  step  taken  in  the  business.  In  this 
state,  things  remained.  W.  C.  Hudson  held 
during  his  life,  the  slaves  which  he  had  re- 
ceived from  his  father,  and  retained 
119  on  the  compromise  *of  the  action 
of  detinue.  He  died  in  1800,  twelve 
years  after  his  father.  The  slaves  de- 
scended to  his  representatives,  and  have 
ever  since  been  treated  as  a  part  of  his 
estate.  During  his  life,  he  was  satisfied 
with  his  portion,  and  never  attempted  a 
further  settlement,  or  made  any  other 
claim.  The  other  children  also,  Mar>', 
Elizabeth,  Lewellyn  and  Francis,  were  all 
contented  with  their  shares,  and  perfectly 
satisfied  with  things  as  they  stood.  In 
1807,  nineteen  years  after  the  old  mans 
death,  and  fifteen  or  sixteen  after  the  dis- 
tribution made  by  the  executor,  the  widow, 
administrator  and  children  of  W.  C.  Hud- 
son, issue  a  subpoena  in  Chancery,  and  in 
1810,  filed  a  bill,  calling  for  a  general  set- 
tlement of  the  estate  of  Christopher  Hud- 
son, and  claiming  the  five  slaves,  which  W. 
C.  Hudson  had,  in  1790,  given  up  to  the 
executor,  as  the  property  of  his  father's 
estate.  To  this  bill,  the  executor  and  sur- 
viving children  of  Christopher  Hudson,  are 
made  defendants.  They  all  answer,  some 
relying  on  the  statute  of  limitations;  all 
denying,  positively,  that  W.  C.  Hudson 
had  the  least  shadow  of  title  to  the  five 
slaves;  all  insisting,  that  he  had  received 
a  full  portion  of  his  father's  estate;  that 
the  whole  matter  was  fairly  settled;  every 
body  satisfied  with  it;  and  that  it  ought 
not,  after  such  a  lapse  of  time,  to  be  dis- 
turbed. And  here, '  in  my  mind,  an  end 
should  have  been  put  to  the  whole  busi- 
ness; the  Chancellor  dismissing  the  bill  at 
the  costs  of  the  plaintiflfs.  That  they  had 
not  the  semblance  even,  of  a  claim  to  the 
five  slaves,  is  most  evident;  for,  they  origi- 
nally belonged  to  the  old  man's  estate; 
were  given  up  to  the  executor,  as  his  prop- 
erty, by  W.  C.  Hudson,  seventeen  years 
before  suit  brought,  and  were  never  claimed 
by  him  afterwards,  though  he  lived  till 
1800.  That  the  estate  had  been  finally  set- 
tled and  distributed,  there  was  the  strong- 
est   ground    to    presume,    from    the    long 
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acquiescence  of  all  the  parties  interested; 
all,  too,  fully  capable  of  acting  for  them- 
selves, and  protecting  their  own  interests. 
This  acquiescence  had  settled  all  matters; 
and    quieta    movere    was    never    the 
120      maxim  of  a  ♦Court  of  Equity.     The 
result,  too,  has  shewn,  that  the  pre- 
sumption   was    well    founded;    for,   on    the 
account,    the    executor    has    shewn    a    fair 
disbursement,    and    stands    as    a    creditor. 
Instead  of  dismissing  the  bill,  on  the  com- 
ing  in    of   the    answers,    the    parties    were 
sent   before    the    commissioners.      Reports 
and  re-commitments  followed  in  long  suc- 
cession.   A  cross-bill  was  filed;  and  finally, 
a  decree  was  rendered  against  the  plaintiflFs, 
in  the  original  bill,  for  five  slaves,  three  of 
them   women,   and  all   their   increase,    (we 
do   not   know    how   many);    and    also,    for 
$3210  12,  in  money,  made  up  of  the  hires 
of  the    slaves    for   the    last    twenty   years, 
together  with  the  prices  of  some  sold,  and 
one  dead.     Upon  such  a  basis,  who  would 
have    dreamed    of    this    stupendous    super- 
structure?    Surely  none   of  the   parties,   if 
we  may  draw  conclusions  from  their  state- 
ments on  oath,  or  their  actions.    The  cross- 
bill itself  does  not  seem,  to  me,  to  claim 
the  slaves  retained  by  W.  C.   Hudson,  on 
the    compromise,    as    the    property    of   the 
estate,    improperly    withheld    by    him,    but 
merely  as  property  which  he  had  received 
with  the  assent  of  the  executor,  and  which 
he  ought  to  bring  into  hotchpot  before  he 
could  claim  a  share  of  the  residue  of  the 
estate.     It  claims  neither  increase,  nor  hire 
of  the  slaves;  and  we  know  that,  on  the 
doctrine    of    hotchpot,    neither    could    be 
claimed.     On  this  same  doctrine,  too,  the 
party  called  on   to   have   his   advancement 
brought  into  hotchpot,  may  elect  whether 
he  will  do  it,  or  have  his  bill  dismissed  for 
his  refusal.     But  here,  without  giving  the 
plaintiffs  such  election,  a  decree  is  rendered 
against   them   for   the   whole  advancement 
their  ancestor    had   received,   with   the   in- 
crease and  hire  of  the  negroes  for  20  years, 
the  price  of  some  sold,  and  of  one  who  had 
died.    Surely  this  cannot  be  right.     I  have 
said,  that  the  cross-bill  did  not,  in  my  mind, 
lay  a  positive  claim  to,  and  seek  an  absolute 
decree  for,  the  slaves  in  the  possession  of 
the  representatives  of  W.  C.  Hudson.     But, 
if  it  should  be  considered  to  do  so,  then  it 
ought  not  to  have  been  sustained;  for,  the 
plaintiffs,  in   the   cross-bill,  do   most 
121      clearly   *admit,   in   their   answers   to 
the    original    bill,    that    these    slaves 
were  the  property  of  W.  C.  Hudson.    Nay, 
some    of    them    (Francis    and    Mary)    ex- 
pressly   name    the    individual    slaves,    and 
aver  that   they  belonged   to  the  estate   of 
W.  C.  Hudson,  and  had  been  received  bv 
him  from  his  father's  estate;  and  the  execu- 
tor,  too,    states,    that    they    were    held    by 
him  as   his   portion  of  his   father's   estate, 
and  so  states  it  as  to  shew  that  this  was 
with   his   assent.     Now,   it   is   settled   law, 
laid  down  by  Lord  Hardwicke,  and  never, 
I  believe,  stirred  since,   (2  Ves.  529,)   that 
a  party  shall  not  question,  in  his  cross-bill, 
what  he  has  admitted  in  his  answer;  and 
upon  the  strongest  reason;  for,  the  answer 
being  upon  oath,  it  could  never  be  endured, 
that  in  the  same  Court,  in  the  same  pro- 


ceeding, the  same  party  should  set  up  a 
claim,  in  direct  conflict  with  that  oath. 

Upon  the  whole,  my  opinion  is,  that  the 
decree  be  reversed,  and  both  bills  dis- 
missed, at  the  costs  of  the  plaintiffs  in  the 
original  bill. 

JUDGES  GREEN  and  COALTER,con. 
curred  in  a  decree,  entered  in  pursuance 
of  the  foregoing  opinion.* 
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January,  1825. 


Awards—  BqaitaMe  Relief  from-  Objections  Available  at 

Law.t- A  Court  of  Equity  oufifbi  not  to  set  aside  an 
award,  for  obi ectloQH  wbict)  miffbt  have  availed 
In  a  Court  of  Law.  and  wbich  tbe  party  failed  to 
urge  ibere,  wltboutasrood  excuse  for  tbe  omis- 
Rion. 
Same— Setting  Atlde-Qroand  for. t— An  award  cannot 
be  setasfde.  eitberin  law  or  equity,  except  lor 
errors  apparent  on  its  face,  misconduct  in  tbe  ar- 
bitrators, some  palpable  mistake,  or  frauds  in  one 
of  tbe  parties. 

This  was  an  appeal  from  the  Superior 
Court  of  Chancery  of  Fredericksburg.  The 
case  was  this: 

Head  and  Long  having  sundry  suits  be- 
tween them,  depending  in  the  Superior 
Court  of  Law  for  Spottsylvania,  agreed  to 
refer  all  matters  in  dispute  between  them, 
in  these  suits  to  Briggs  and  Stevenson, 
whose  award  was  to  be  made  the  judgment 
of  the  Court;  and  if  they  should  disagree, 
the  said  arbitrators  were  to  choose  an 
umpire.  The  award,  thus  rendered,  was 
to  be  made  the  judgment  of  the  Court. 
This  reference  was  made  an  order  of 
Court,  on  the  27th  of  October,  1819.  The 
arbitrators  disagreeing,  appointed  Lewis 
their  umpire;  who  made  an  award  in  favor 
of  Long,  for  $138  50,  with  interest,  &c. 
This  award  was  made  the  judgment  of  the 
Court,  on  the  26th  of  October,  1822. 

Head  filed  a  bill  in  the  Chancery  Court, 
to  injoin  this  judgment,  setting  forth  the 
following  reasons:  that  the  arbitrators, 
after  having  examined  the  accounts  on  both 
sides,  came  to  a  determination  to  render 
an  award  in  favor  of  the  complainant,  for 
$215  42,  on  the  29th  of  June,  1820;  and 
Briggs  was  requested  by  Stevenson,  to 
draw  up  an  award  to  that  effect:  but  a 
short  time  after,  as  the  complainant  was 
informed,  Stevenson  declined  signing  the 
award,  alledging  that  Long  requested  him 
not  to  do  so,  because  there  was  an  item 
of  $90,  in  relation  to  a  Bank  transaction 
allowed  to  the  complainant,  which  ought 
not  to  be  admitted:  that  afterwards,  on  the 
17th  of  October,  1820,  another  order  was 
made,  without  the  knowledge  of  the 
123  complainant,  ♦in  the  said  Superior 
Court,  enlarging  the  submission  to 
all  matters  in  dispute  between  the  parties; 
and, he  did  not  know  of  its  existence,  until 
after  the  rendition  of  the  judgment:  that 
he  was  informed  by  Briggs,  that  Lewis 
was  chosen  as  umpire  to  decide  on  the 
aforesaid  $90,  which,  as  he  understood,  was 
again  decided  in  his  favor:  that  the  com- 
plainant  and  the  said  Long  had  executed 


•Judges  Brooke  and  Cabblt>.  abnent. 

tSee  monoarrapbic  noU  on  '*Arbitration  and 
Award'*  appended  to  Bassett  v.  Cunninffbam.  9 
Graft.  684. 

Tbe  principal  case  was  cited  wltb  approval  in  Pol- 
lock T.  Sutberlin,  26  Gratt.  96. 
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their  bond  to  Bignall  and  West  for  $580, 
which  became  due  on  the  24th  day  of  June. 
1821,  and  which  was  given  for  the  purchase 
of  the  old  play-house  lot;  and  which  bond 
ultimately  came  into  the  possession  of 
Long,  by  assignment;  one  half  of  which. 
the  complainant  was  liable  to  pay,  on  ac- 
count of  their  purchase:  that  Long  con- 
tended, that  the  bond  ought  to  be  brought 
into  the  account  between  the  parties;  which 
was  objected  to  by  the  complainant,  be- 
cause it  was  not  within  the  reference,  and 
because  it  was  not  due;  in  which  he  was 
sustained  by  the  arbitrators:  But,  after 
the  bond  became  due,  Long  renewed  his 
pretension  to  charge  the  complainant  with 
half  of  this  bond:  The  complainant  again 
resisted  this  pretension;  but,  if  Long  was 
permitted  to  charge  him  with  half  of  the 
bond,  he  claimed  to  shew,  that  he  had  paid 
$25  in  part  thereof,  and  had  other  just  set- 
offs against  the  bond;  but  this  was  denied 
him,  upon  a  misapprehension  that  these 
items  were  of  anterior  date  to  the  29th  of 
June,  1820,  and  therefore,  ought  not  to  be 
allowed:  that,  when  the  complainant  called 
the  attention  of  the  arbitrators  to  the 
vouchers  which  he  had  exhibited,  he  was 
informed  by  Stevenson,  that  the  arbitrators 
and  umpire  had  decided,  and  would  not 
re-consider  it:  that  a  mistake  had  also 
been  committed  of  $60,  which  ought  to 
have  been  credited  to  the  complainant:  that 
Long  transferred  whatever  might  be  due 
upon  the  bond  aforesaid  to  Muir,  and  exe- 
cution had  issued  upon  the  judgment,  for 
his  benefit:  that  the  complainant,  being 
about  to  go  upon  business  of  importance 
to  Richmond,  on  the  first  day  of  the  last 
term   of   the    Superior   Court   of   Spottsyl- 

vania,    called    on    Briggs    to    know 
124      whether  the  award  would  *be  made 

out  and  returned  to  that  term,  and 
was  informed,  that  he,  (Briggs,)  was  not 
certain  whether  it  could  be  made  out  and 
returned,  or  not;  but  that  it  was  much 
pressed  for,  and  he  was  ready  to  act  at 
any  time:  that  the  complainant  then  in- 
formed Briggs,  that  he  wished  very  much 
to  be  present,  to  get  the  errors  corrected, 
and  the  first  day  of  the  term  was  the  only 
day  that  he  expected  to  be  present  during 
the  Court:  that  he  then  called  on  Steven- 
son, as  he  had  repeatedly  done,  relative  to 
the  reference;  but,  for  some  cause  or  other, 
he  did  not  seem  inclined  to  attend  to  the 
subject:  that  the  complainant,  taking  it 
for  granted,  that  the  business  would  not 
be  attended  to,  set  out  for  Richmond  on  the 
next  day,  and  did  not  return  home  until 
the  last  day  of  the  term:  But,  contrary 
to  the  complainant's  expectation,  the 
award  was  made  by  the  umpire,  dated  the 
22d  day  of  October,  1822,  (though  the  um- 
pire appears  not  to  have  been  chosen  until 
the  23d.)  and  returned  to  Court,  and  judg- 
ment rendered  thereon,  on  the  26th  of  the 
same  month,  being  the  last  day  of  the  term; 
whereby  the  complainant  was  deprived  of 
all  opportunity  of  making  any  objection 
to  the  award,  in  the  Superior  Court.  He 
therefore  prayed,  that  Long  &  Muir  might 
be  made  defendants  to  his  bill:  that  the 
judgment  aforesaid  might  be  injoined,  until 
the  matter  could  be  heard  in  equity,  &c. 
The  injunction  was  awarded. 


Muir  answered,  1.  By  pleading  the  award 
and  judgment  in  bar  of  any  further  inves- 
tigation of  the  subject.  2.  That  it  is  true, 
that  the  respondent,  (Muir,)  is  entitled, 
by  transfer  from  Long,  to  the  benefit  of 
the  said  judgment,  or  to  any  balance  due 
him  from  the  complainant:  that  his  inter- 
est in  the  subject  arose  after  the  investiga- 
tion of  the  arbitrators  had  commenced, 
and  they  had  partially  acted:  that  he  is 
not  acquainted  with  all  the  accounts  be- 
tween the  parties,  and  cannot  answer  the 
bill  as  to  the  errors  stated  in  the  proceed- 
ings and  calculations  of  the  arbitrators: 
but,  that  he  does  not  admit  them,  or 

125  believe    them    to    be    correct:    ♦that, 
with  regard  to  the  play-house  bond, 

the  set-offs  claimed  by  the  complainant 
were  taken  into  consideration  by  the  arbi- 
trators, and,  after  mature  examination,  re- 
jected: that  the  complainant  not  only  had 
an  opportunity  of  objecting  to  the  award, 
but  counsel  actually  appeared  for  him,  and 
did  object  to  entering  the  award;  and,  it 
was  not  until  authorities  were  produced 
by  the  respondent's  counsel,  and  after  a 
day's  consideration,  that  it  was  received 
and  the  judgment  given. 

Long  did  not  answer  the  bill. 

On  motion  of  the  plaintiff,  the  plea  of 
the  defendant  Muir  was  set  down  to  be 
argued;  and  afterwards,  on  motion  of  the 
defendant,  the  injunction  was  dissolved. 
From  this  order,  the  plaintiff  appealed. 

Johnson,  for  the  appellant,  contended: 

1.  That  the  circumstance  of  a  judgment 
having  been  rendered  at  law,  on  the  award, 
is  no  bar  to  equitable  relief,  in  a  case  like 
the  present.  The  Court  will  not  require 
reasons  why  no  defence  was  made  at  law, 
because  this  is  not  an  award  under  the 
statute,  but  at  common  law.  The  Courts 
of  Law  and  Equity  have  concurrent  juris- 
diction. That  Courts  of  Equity  are  not 
very  strict,  as  to  the  time  when  objections 
are  made,  even  to  awards  under  the  statute, 
is  proved  by  Kyd  on  Awards,  231-3. 

2.  The  plea  is  defective  in  not  averring, 
that  the  umpire  acted  in  pursuance  of  the 
submission. 

3.  The  arbitrators  exceeded  their  power, 
in  taking  into  consideration  the  play-house 
bond.  The  bond  did  not  become  due  until 
the  24th  of  June,  1821,  and  the  orders  of 
reference  were  made  in  1819  and  1820.  This 
subject,  therefore,  could  not  come  within 
the  scope  of  the  orders. 

As  to  the  second  order  of  reference,  it 

was  made  by  the  counsel  of  Head,  without 

his  consent.     The  power  of  an  attorney  is 

confined    to    the    matters    in   contro- 

126  versy,    and    *the    bond    was    not   a 
matter    in    controversy,    because    it 

was  not  then  due. 

4.  The  arbitrators  and  umpire  were 
guilty  of  misbehaviour;  1.  In  refusing  to 
sign  the  award.  Arbitrators  ought  to  be 
impartial,  and  small  matters  are  sufficient 
to  vitiate  an  award.  Even  a  private  inter- 
view with  one  of  the  parties  will  be  suf- 
ficient. 2.  In  refusing  to  take  into 
consideration  the  set-offs  against  the  play- 
house bond.  3.  The  arbitrators  state, 
that  they  had  disagreed  and  chosen  an 
umpire,  when  they  had  in  fact  agreed.    .\r- 
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bitratars  are  functi  officio,  after  they  have 
once  agreed. 

5.  Supposing  the  award  to  stand,  the  set- 
offs against  the  play-house  bond  ought  to 
be  allowed  in  equity,  as  they  were  not 
considered  by  the  arbitrators. 

Stanard,  for  the  appellees. 

All  the  objections  urged  by  Mi:.  Johnson, 
might  have  been  made  at  law,  and  a  party 
ought  not  to  be  permitted  to  neglect  the 
opportunity  of  legal  defence,  and  then  come 
into  the  Court  of  Equity  on  the  same 
grounds.  The  objection,  that  the  award 
was  out  of  the  submission,  because  it  re- 
lated to  matters  not  in  suit  between  the 
parties,  if  it  be  well  founded,  might  have 
been  made  at  law.  But,  it  was  not  well 
founded.  The  arbitrators  were  not  con- 
fined to  the  suit  of  Head  v.  Long.  The 
first  order  was,  indeed,  so  limited;  but,  the 
second  extended  to  **all  matters  in  contro- 
versy between  the  parties." 

The  case  of  Flournoy  v.  Holcombe,  2 
Munf.  34,  proves  that,  where  questions, 
relating  to  awards,  are  considered  and  de- 
cided at  Ijiw,  equity  will  not  interfere. 
These  matters  were  before  the  Court  of 
Law-  The  answer  avers  it;  and  the  docu- 
ments exhibited  with  the  bill,  prove  it. 
But,  if  they  were  not,  no  excuse  has  been 
given  why  they  were  not  used  at  law. 
The  only  apology  pretended  by  the  com- 
plainant, is,  that  he  was  compelled  to  be 
absent  during  the  trial.  But,  of  what  im- 
portance was  his  presence,  when  he  had  no 

witnesses  or  other  evidence? 
127  *The    objection,    that    one    of    the 

arbitrators  agreed  to  the  award,  and 
afterwards  refused  to  sign  it,  may  receive 
the  same  answer  that  applies  to  all  the  rest. 
It  was  an  objection  that  might  have  been 
made  in  the  Court  of  Law.  But,  the  ob- 
jection is  unsound.  A  referee  may  change 
his  opinion  before  the  award  is  signed. 

Nor  is  the  plaintiff  at  liberty  to  urge  the 
objection,  that  the  second  order  was  the 
act  of  the  counsel,  and  not  of  the  parties; 
because,  the  plaintiff  acted  under  that  or- 
der, and  thereby  sanctioned  it. 

As  to  the  objection,  that  the  plea  was 
dejective,  in  not  stating,  that  the  award 
was  made  in  pursuance  of  the  order  of 
reference;  the  objection  would  not  be  good, 
even  at  law,  except  upon  special  demurrer. 

Calculations  on  which  the  award  is 
founded,  are  not  a  fit  subject  of  enquiry. 
Taylor's  adm*x.  v.  Nicolson,  1  Hen.  & 
Munf.  67,  70;  Underbill  v.  Van  Courtland, 
2  Johns.  Ch.  Rep.  360;  Ridout  v.  Paine,  3 
Atk.  494;  Anon.  3  Atk.  644;  Carneforth  v. 
Geer,  2  Vern.  705. 

It  is  said,  that  these  claims  are  a  fair 
subject  of  discount;  but  the  award  perpet- 
ually concludes  the  plaintiff  as  to  those 
discounts. 

Johnson,  in  reply. 

As  to  the  point  of  jurisdiction,  a  Court 
of  Equity  has  original  cognizance  of  the 
subject,  and  does  not  lose  it  by  the  Court 
of  Law  having  jurisdiction  likewise.  That 
a  Court  of  common  law  only  has  jurisdic- 
tion in  cases  arising  under  the  statute,  is 
proved  by  the  cases  of  Brown  v.  Brown,  1 
Vern.  157;  3  Vin.  Abr.  139,  PI.  39;  South 
Sea  Company  v.  Bampstead;  Featherstone 


V.  Cowper,  9  Ves.  67.  The  plaintiff  did  not 
know,  that  the  umpire  was  appointed,  until 
after  the  award  was  rendered.  The  play- 
house bond  was  not  included  in  the  order 
of  reference,  because  it  was  not  then  due. 
An  alteration  in  a  submission,  including  a 
new  subject,  is  void.    Mills  v. , 

128  17    Ves.    *419.     The    arbitrators    ex- 
ceeded    their     authority     in     giving 

damages  against  the  plaintiff.  The  attor- 
ney had  no  power  to  enlarge  the  submis- 
sion beyond  the  controversies  then  in  suit. 
Kyd  on  Aw.  26,  27.  The  arbitrators  were 
guilty  of  ra'isbehaviour,  in  taking  a  subject 
into  consideration,  which  was  not  before 
them,  and  in  rejecting  the  set-offs.  This 
is  only  a  motion  to  dissolve,  and  the  al- 
legations of  the  bill  are  not  denied.  It 
would  be  premature  to  send  the  plaintiff 
out  of  Court,  in  the  present  slate  of  the 
pleadings  and  evidence. 

January  25.  JUDGE  CARR,  delivered 
his  opinion: 

We  gather  from  the  bill,  that  Head 
brought  two  suits  against  Long,  in  the 
Superior  Court  of  Law  for  Spottsylvania 
county:  that,  on  the  17th  day  of  October. 
1819,  orders  were  made  in  these  causes, 
referring  them  to  the  arbitration  of  Briggs 
and  Stevenson,  (the  counsel  in  the  suits.) 
and  to  their  umpire,  if  they  could  not  agree. 
Under  this  order,'  several  meetings  were 
held  by  the  arbitrators.  On  the  17th  of 
October,  1820,  another  order  was  made  in 
the  causes,  enlarging  the  submission  to  all 
matters  in  dispute  between  the  parties.  The 
arbitrators,  not  being  able  to  agree,  ap- 
pointed Lewis  their  umpire.  When  this 
was  done,  we  do  not  exactly  discover  from 
the  record;  but  it  was  certainly  before  the 
20th  of  November,  1821.  On  the  23d  of 
October,  1822,  the  arbitrators  certify,  under 
their  seals,  that,  not  being  able  to  agree, 
they  had  appointed  Lewis  umpire;  and  on 
the  22d  of  October,  1822,  the  umpire  awards, 
that  Head  shall  pay  to  Long  $138  50,  with 
interest  from  the  12th  of  November,  18:21, 
and  costs  of  suit.  On  this  award,  judg- 
ment was  entered  for  the  defendant,  by 
the  Superior  Court  of  Law,  on  the  26th  of 
October,  1822,  for  the  sum  awarded,  inter- 
est and  costs.  The  purpose  of  the  bill 
before  us,  is  to  injoin  this  judgment,  and 
set  aside  the  award.  It  charges  the  arbi- 
trators with  excess  of  power,  omissions, 
miscalculations,     mistakes,     and 

129  ^misbehaviour.     Muir,   the   only   de- 
fendant   who    has    appeared,    pleads 

the  award  in  bar,  and  answers,  denying  the 
charges  of  miscalculation,  &c.  Upon  this 
answer,  the  injunction  was  dissolved;  and 
the  appeal  to  us,  is  from  the  order  of  dis- 
solution. The  bill  does  not  place  the  ap- 
plication to  equity,  on  the  ground,  that  the 
charges  against  the  arbitrators,  are  such  as 
would  not  be  heard  in  a  Court  of  Law;  but 
states,  that  plaintiff  was  prevented,  by  ab- 
sence, from  availing  himself  of  them,  be- 
fore that  tribunal. 

If  they  were  available  there,  and  the 
plaintiff,  without  a  good  excuse,  has  failed 
to  make  his  defence,  we  ought  not  to  hear 
him;  for,  a  party  should  not  be  permitted 
by  his  own  wanton  negligence,  to  raise  an 
equity  which  could  otherwise  have  had  no 
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existence.  It  is  considered  settled  doc- 
trine, I  believe,  that  whether  the  reference 
be  by  rule  of  Court,  or  under  our  statute, 
(which  is  taken,  with  some  variation,  from 
9th  and  10th  Wm.  3,  ch.  15th,)  a  Court  of 
Law,  though  it  refuses  to  enter  into  the 
merits  of  an  award,  will  take  notice  of 
legal  objections  on  the  face  of  it,  or  such 
as  go  to  the  misbehaviour  of  the  arbitra- 
tors. Lucas  V.  Wilson,  2  Burr.  701;  Chase 
V.  Westmore,  13  East,  357. 

Some  of  the  objections  at  least,  which 
are  stated  in  the  bill,  are  of  this  character. 
Why  did  not  the  plaintiff  make  them  at 
law?  His  excuse  is,  that  being  called  by 
business  to  Richmond,  about  the  time  that 
the  Superior  Court  of  Law  would  hold  its 
session,  he  enquired  of  Mr.  Briggs,  whether 
the  award  would  be  returned  to  the  next 
term,  expressing  his  earnest  wish  to  be 
present,  when  it  should  be  returned;  that 
Briggs  told  him,  he  was  not  certain  that 
it  would  be  returned;  but,  that  it  was  ex- 
ceedingly pressed  for,  and  he  was  ready  to 
act.  He  suggested,  however,  that  applica- 
tion should  be  made  to  Stevenson.  Head 
applied  to  him,  but  received  no  satisfaction; 
whereupon  he  left  the  Court,  and  did  not 
return,  till  the  last  day  of  the  session;  on 
which  day  the  award,  (having  been  returned 
during  the  term,)  was  entered  up  as  the 
judgment  of  the  Court.  It  is  obvious, 
in  the  first  place,  to  remark,  how 
130  *strange  a  course  was  taken  to  ar- 
rive at  information.  Head  had 
known,  for  twelve  months,  that  the  arbi- 
trators had  disagreed  and  chosen  an  um- 
pire. He  must  have  known,  too,  that  after 
this,  they  had  nothing  more  to  do;  the 
business  of  making  the  award  having  de- 
volved on  the  umpire.  Why  did  he  not 
apply  to  him,  to  know  whether  he  would 
return  his  award  during  the  term?  But. 
from  the  information  he  received,  he  ought 
surely  to  have  concluded,  that  the  award 
would  be  returned.  The  case  had  stood 
on  the  reference  for  more  than  two  years, 
and  Briggs  told  him  that  the  award  was 
exceedingly  pressed  for,  and  he  was  ready 
to  act.  If,  then,  he  deemed  his  presence 
material,  he  ought,  by  no  means,  to  have 
left  the  Court.  But,  why  was  his  presence 
necessary?  I  cannot  conceive.  He  does 
not  state,  that  he  had  any  witnesses  to 
summon,  any  aft'idavits  to  take,  any  papers 
or  documents  to  collect.  In  truth,  we 
cannot  but  conclude,  that  he  had  none  of 
these  things  to  do;  for,  in  the  case  before 
us,  he  has  examined  no  witness;  and,  every 
paper  filed  to  itnpeach  the  award,  bears, 
on  its  face,  that  it  is  a  copy  from  the  orig- 
inal, filed  in  the  law  record.  For  what, 
then,  should  he  have  been  present?  In- 
structions to  his  counsel  would  have  an- 
swered every  purpose.  Indeed,  I  think  we 
may  consider  it  fairly  in  proof,  that  the 
defence,  now  set  up  in  equity,  was  actually 
made  at  law;  for,  Muir,  in  his  answer,  avers 
positively  and  responsively,  that  so  far 
from  the  plaintiff's  having  no  opportunity 
of  objecting  to  the  award,  in  the  Court  of 
Law,  counsel  actually  appeared  for  him, 
and  did  object;  and,  it  was  not  till  author- 
ities were  produced  by  the  respondent's 
counsel,  and  after  a  day's  consideration  by 


the  Court,  that  the  award  was  received, 
and  judgment  entered  on  it.  This,  then, 
is  an  attempt,  to  bring  before  a  Court  of 
Equity,  for  revision,  the  same  matter  which 
has  been  tried  at  law;  and,  it  was  con- 
tended in  the  argument,  that  equity,  having 
concurrent  jurisdiction  originally,  was  not 
ousted  by  the  law  trial.  But,  surely  it  is 
too  late  to  stir  this  point.    In  Flour- 

131  noy   V.    ♦Holcombe,   2    Munf.   34,  (a 
case    like    this,    of    an    award,)   it  is 

considered  a  point  too  well  settled  to  need 
a  reference  to  authorities,  that  equity  can- 
not revise  a  decision  of  a  Law  Court;  and. 
that  where  there  is  concurrent  jurisdiction, 
and  the  Law  Court  first  gets  possession  of 
the  subject,  equity  is  bound  by  its  decision. 
In  Ross  v.  Overton,  2  Hen.  &  Munf.  412. 
(another  case  of  an  award,)  the  same  law 
is  laid  down,  with  a  reference  to  a  long  list 
of  cases  decided  in  this  Court.  Doctrines 
so  well  settled,  ought  not  again  to  be 
drawn  into  question. 

But,  suppose  we  give  to  the  objections  to 
this  award,  all  the  weight  they  would 
merit,  considering  them  as  never  having 
been  before  the  law  Court,  but  brougrht 
originally  before  a  Court  of  Equity.  Could 
they  avail  to  set  aside  the  award?  I  am 
clearly  of  opinion,  that  they  could  not.  All 
our  equity  cases  on  this  subject,  (and  there 
are  very  many  of  them,)  go  to  establish 
this  doctrine,  "that  the  reasons  for  setting 
aside  an  award,  must  appear  on  the  face  of 
it,  or  there  must  be  misbehaviour  in  the 
arbitrators,  or  some  palpable  mistake." 
The  cases,  in  our  own  Reports,  are  too 
familiar  to  need  quotation.  But  as  there 
are  many  cases  in  the  English  books,  which 
fully  sustain,  if  they  do  not  even  go  a  stcT> 
beyond  ours,  I  have  thought  it  might  not 
be  amiss  to  cite  a  few  of  them.  In  Walter 
v.  King,  9  Mod.  63,  the  bill  was  to  set  aside 
an  award,  for  palpable  excess  of  damages, 
for,  the  plaintiff  had  goods  of  the  defend- 
ant, to  1.  7  10  only,  and  yet  he  was  awarded 
to  pay  361.  Lord  Macclesfield  said,  he 
would  not  set  aside  the  award,  on  account 
of  any  hardship  therein,  because  the  arbi- 
trators were  Judges  of  the  parties'  own 
choosing.  Lord  Hardwicke,  in  a  variety 
of  cases,  declared  that  a  bill  to  set  aside 
an  award,  must  be  founded  upon  the  frand, 
corruption  or  misbehaviour  of  the  arbitra- 
tors; that  they  were  Judges  of  the  parties* 
own  choosing;  and  therefore,  they  could  not 
object  against  the  award  as  an  unreasonable 
judgment;  and  that  whether  it  was  right- 
fully or  wrongfully  determined,  the  parties 
were  bound  by  it,  and   there  would 

132  be    no    end    *of    controversies,   if  it 
were  otherwise.     Ives  v.   Mctcalf,  1 

Atk.  63;  Lingwood  v.  Eadc,  2  Atk.  304: 
Ridout  V.  Paine,  3  Atk.  494;  Tittenson  v. 
Peat,  3  Atk.  529.  The  exceptions  or  qu.il- 
ifications  to  this  rule,  are  mentioned  also 
in  these  decisions  of  Lord  Hardwicke;  for 
instance,  misconduct  in  the  arbitrator,  or 
fraud  in  one  of  the  parties.  He  was  also 
inclined  to  extend  relief  to  cases  of  palpa- 
ble mistake  as  to  figures,  or  of  one  thing 
or  fact  for  another.  But  the  mistakes,  here 
meant,  do  not  comprehend  errors  of  judg- 
ment, in  its  fair  exercise  upon  a  subject 
Thus,   in    Knox   v.    Simmonds,   1   Vcs.  jr. 
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369,  Lord  Thurlow  observed,  "that  a  party 
to  an  award  cannot  come  to  have  it  set 
aside,  upon  the  simple  ground  of  erroneous 
judgment  in  the  arbitrator;  for,  to  his 
judgment  they  refer  their  disputes;  and 
that  would  be  a  ground  of  setting  aside 
every  award.  There  must  be  something 
more,  as  corruption  or  gross  mistake,  either 
apparent  on  the  face  of  the  award,  or  to 
be  made  out  by  evidence;  and  in  case  of 
mistake,  it  must  be  made  out  to  the  satis- 
faction of  the  arbitrator."  In  Morgan  v 
Mather,  2  Ves.  jr.  15,  the  Lords  Commis- 
sioners Eyre,  Ashurst  and  Wilson,  express 
themselves  strongly  on  the  general  doc- 
trine of  aw^ards.  Wilson  says,  "It  would 
be  a  melancholy  thing,  if,  because  we  dif- 
fered from  the  arbitrators  in  points  of 
fact,  we  should  set  aside  awards.  The  only 
grounds  for  that,  are,  1.  That  the  arbitra- 
tors have  awarded  what  was  out  of  their 
power.  2.  Corruption,  or  that  they  have 
proceeded  contrary  to  the  principles  of 
natural  justice,  though  there  be  no  cor- 
ruption; as  if,  without  reason,  they  will  not 
have  a  witness.  3.  That  they  have  pro- 
ceeded upon  a  mere  mistake,  which  they 
themselves  admit.  I  am  of  opinion,  that 
when  any  thing  is  submitted  to  arbitration, 

the  arbitrator  cannot  award  contrary 
133      to  law,*  ♦because  that  is  beyond  their 

power;  for,  the  parties  intend  to  sub- 
mit to  them  only  the  legal  consequences  of 
their  transactions  and  engagements." 

This  case  was  afterwards  brought  up  for 
a  re-hearing,  before  Lord  Loughborough. 
He  heard  the  argument  against  the  award, 
but  stopped  the  counsel  in  support  of  it, 
saying,  **I  have  no  authority  to  re-view  the 
proceedings  of  the  arbitrators.  All  the 
matters  before  them  were  within  the  com- 
pass of  the  submission.  All  the  argument 
is  upon  error  and  mistake;  but  you  have 
not  stated  corruption,  misbehaviour  or  ex- 
cess of  power,  which  are  the  only  three 
grounds  I  know,  for  setting  aside  awards." 
After  some  further  remarks,  he  concludes 
thus:  "If  parties  litigant  agree  to  refer  the 
whole  matter  to  Judges  of  their  own  choice, 
I  cannot  correct  the  error  of  their  judg- 
ment; but,  one  of  these  three  grounds  must 
be  made  out."  In  Dick  v.  Milligan  and 
Milligan  v.  Dick,  (cross  suits)  2  Ves.  jr. 
23,  before  the  same  Lords  Commissioners, 
the  suits  arose  out  of  partnership  transac- 
tions, and  an  order  of  reference  was  made, 
which  expressed,  that  the  arbitrators  were 
to  take  an  account  of  all  the  dealings  and 
transactions,  in  like  manner  as  if  the  same 
had  been  referred  to  the  master,  and  that 
the  parties  should  be  concluded  and  bound 
by  the  award,  &c.  The  arbitrators  awarded 
a  general  balance  to  Milligan,  but  set  forth 
no  particular  items.  The  award  was  ex- 
cep*ed  to  for  this  reason.  Commissioner 
Eyre  said,  "There  is  great  difficulty  in  sus- 
taining any  exception,  bringing  at  all  into 
the  consideration  of  the  Court,  any  thing 
re'.a'ing  to  matter  of  fact.     Being  referred 


•Note  by  Judge  Parb.— Wbere.  upon  a  sreneral 
ree'ence.th»»  arbitrator  meanlnsr  to  decide  accord- 
ing lo  law.  tiiIh  takes;  the  ('ourt  will  wet  that  rifirht: 
bat  if  partleR  cboose  Lo  refer  a  naked  question  of 
law  to  a  penon  to  decide  tbat  qaestion  between 
tbem.  tn^tead  of  bavlnff  the  decision  of  a  Court,  the 
Conn  win  not  Interfere.  Younar  ▼.  Walter.  9  Ves. 
«M:  Thing  V.  Chlng,  6  Vea.  284. 


to  the  judgment  of  arbitrators,  it  is  referred 
to  final  judgment,  where  there  is  no  impu- 
tation upon  the  conduct  of  the  arbitrators. 
The  matter  of  exception  which  is  open 
upon  the  award,  is,  whether  any  thing  ille- 
gal upon  the  face  of  it,  has  been  done  by 
them,  and  whether  the  terms  of  the  sub- 
mission have  been  pursued."  In  the  argu- 
ment, counsel  had  compared  the  award  to 
the  report  of  a  master.  Commissioner 
Eyre  says,  "There  is  this  great  dif- 

134  ference  between  ♦them.     An  arbitra- 
tor is  constituted  Judge  of  the  facts, 

without  appeal;  the  master  is  only  to 
prepare  for  the  Court,  who  is  really  the 
Judge,  and  the  master  only  the  minister; 
whereas,  in  the  other  case,  the  arbitrator 
is  the  Judge,  and  not  the  Court.  The 
Court  has  divested  itself  of  all  judgment. 
This  is  the  case  of  all  arbitrations  in 
Courts  of  Law;  and  there  is  no  distinction, 
as  to  that  point,  between  arbitrators,  in 
Courts  of  Equity  and  Law."  In  Emery  v. 
Wase,  5  Ves.  846,  Lord  Alvanley  said,  "that 
arbitrators,  chosen  by  the  parties,  ever  had, 
and  he  hoped,  ever  would  have,  both  at 
law  and  in  equity,  such  authority,  that  the 
award  should  not  be  overhauled,  unless 
upon  fraud,  imposition,  or  gross  mistake." 
Since  the  time  of  Lord  Eldon,  there  seems 
to  have  been  few  questions  raised  as  to 
the  power  of  relief,  against  the  mistaken 
judgment  of  arbitrators.  The  question  is 
considered  entirely  at  rest.  In  Anderson 
V.  Darcy,  18  Ves.  449,  Lord  Eldon  says, 
"The  rule  as  to  mistake,  is,  that  where 
there  is  clear  and  distinct  evidence  of  mis- 
take, the  nature  of  it,  and  that  it  was  made 
out  to  the  satisfaction  of  the  arbitrators,  as 
to  which  Lord  Thurlow  insisted  on  having 
their  affidavit.  Courts  both  of  law  and 
equity  will  interpose;  the  one,  by  setting 
aside  the  award;  the  other,  by  refusing  to 
make  it  a  rule  of  Court."  These  are  some 
of  the  many  cases  in  the  English  books. 
Most  of  them  (and  some  which  I  have  not 
noticed)  are  brought  together,  and  com- 
mented on,  with  that  ability  for  which  he 
is  so  remarkable,  by  Chancellor  Kent,  in 
several  cases  reported  by  Johnson;  partic- 
ularly in  Underbill  v.  Van  Cortland,  2 
Johns.  Ch.  Rep.  339;  and  though  the  decree, 
in  this  case,  was  reversed  by  the  Court  of 
Errors,  17  Johns.  Rep.  405,  that  was  upon 
a  difference  about  the  facts  of  the  case,  and 
does  not  touch  the  law. 

In   this   case,   the   Chancellor   introduces 

his  re-view  of  the  cases,  with  the  following 

strong  and  apt  remarks:  "The  decision  of 

arbitrators  is  the  decision  of  a  tribunal  of 

the  parties*  own  choice  and  erection. 

135  It   is   a   popular,   cheap,   ^convenient 
and    domestic    mode   of   trial,   which 

the  Courts  have  always  regarded  with 
liberal  indulgence.  They  have  never  ex- 
acted from  these  unlettered  tribunals,  this 
rusticum  forum,  the  observance  of  tech- 
nical rule  and  formality.  They  have  only- 
looked  to  see  if  the  proceedings  were  hon- 
estly and  fairly  conducted,  and  if  that  ap- 
peared to  be  the  case,  they  have  uniformly 
and  universally  refused  to  interfere  with 
the  judgment  of  the  arbitrators."  By  many 
quotations,  among  which  are  several  ca.ses 
of   this   Court,  the   Chancellor  also   shew« 
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the  remarkable  co-incidence  and  harmony, 
on  this  subject,  between  the  English  law, 
the  decisions  in  the  various  Courts  of  the 
United  States,  and  the  doctrines  of  the 
civil  law.  He  closes  this  part  of  the  case, 
with  these  remarks:  "In  finishing  this  re- 
view of  the  most  material  Chancery  de- 
cisions on  awards,  I  think  we  may  safely 
conclude,  that  the  law  is  as  well  settled  on 
this,  as  on  any  other  subject  whatever. 
The  conclusiveness  of  the  judgment  of  ar- 
bitrators has  received  the  uniform  sanction 
of  the  Court,  for  a  series  of  ages.  The 
rule  is  not  now  to  be  shaken  or  disturbed. 
It  is  founded  on  so  much  reason  and  public 
convenience,  as  not  to  be  confined  merely 
to  the  Court  of  Chancery,  but  to  have  met 
with  the  general  approbation  of  mankind." 
The  law  of  awards  being  thus  conclu- 
sively settled,  let  us. examine  its  application 
to  the  case  before  us.  The  award  is  a 
simple  judgment,  that  the  plaintiff  pay  to 
the  defendant  so  much  money;  no  explana- 
tion added;  none  of  the  items  of  which  the 
sum  is  composed;  none  of  the  grounds, 
principles  or  calculations,  on  which  the 
award  rests,  are  given,  either  in  the  award, 
or  in  any  paper  annexed  to  it.  To  the  at- 
tempt made  by  the  bill,  to  open  the  whole 
litigation  again,  the  defendant  pleads  the 
award;  and,  by  answering,  denies  the  mis- 
takes, &c.  charged  on  the  arbitrators.  To 
meet  this  plea  and  answer,  there  is  not  one 
tittle  of  evidence.  Surely,  there  can  be  no 
hesitation  in  affirming  the  judgment  of  the 

Court  below. 
136  *It    may    seem   that    I   have   dwelt 

longer  than  necessary,  on  so  plain 
a  case;  but  as  the  argument  was  very  lat 
itudinous,  assailing  established  principles, 
and  contending  for  a  power  in  Courts  of 
Equity  over  awards,  which  would,  in  effect, 
place  them  on  no  better  ground  than  the 
reports  of  commissioners,  I  thought  that 
it  might  not  be  amiss,  thus  to  re-trace  and 
fortify  the  ground  taken  in  our  own  books 
on  the  subject. 

JUDGES  GREEN  and  CABELL,*  con- 
curred; and  the  order  of  dissolution  was 
therefore  affirmed. 


The  Banks  v.  Poitiaux. 

January,  \$2Su 

Banks- Powers— AcqulAitlon  of  Realty.-Under  an  act 
of  As^sembly.  aoiborisinfir  a  Bank  to  hold  an  much 
real  property  as  may  be  reqiiiHlte  for  its  immedi- 
ate acrommodatlon.  in  relition  to  the  conven- 
ient irausaction  of  Its  busine-s.  and  no  more, 
the  Bank  may  purchase  more  ground  than  Is  ner- 
eR»<ary  for  the  erection  of  a  BankiDsr-house.  build 
flre-proof  bonses  on  the  vacant  land,  for  the 
srreater  security  of  the  Hanklnsr  bouse,  and  sell 
them  ont  to  third  persons 

Same— Same- Same- Violation  of  Charter- Quo  War. 
ranto.t-  Even  If  the  Bank  viola  ted  Us  charter  in  so 

♦JunoES  Brookb  and  Poaltbk  absent 

tBanks    Acquisition  of  Realty    Violation  of  Charter 

—Effect— If  a  bank  buvs  land  outright,  and  In  vio- 
lation of  S  HAS  of  Vinfinla  Code,  third  persons  can 
derive  no  benefit  from  that  circumstance.  The  law 
imposes  no  forfeiture  for  lis  violation,  and  the 
only  effect  of  its  transfirression.  In  that  respect 
would  be  to  subject  the  bank  to  proceedinsrs  In 
behalf  of  the  state  to  vacate  Its  charter.  Litchfield 
T.  Preston.  W  Va  684,  37  S.  E.  Rep.  6,  cltlnff  principal 
case  as  authority. 

A  cause  of  forfeiture  cannot  be  taken  advantatre 
of.  or  enforced  asrainst  a  corr»oraiion.  collaterally 
or  incidentally,  or  in  any  other  mode  than  by  a 
direct  proceed! n fir.  for  that  purpose,  asrainst  a  cor- 
poration, 80  that  it  may  have  an  opportunity  to 


doinff.  the  only  proceedingr  ag-ainst  It.  would  be  by 
quo  warranto:  and  the  purchasers  of  the  booses, 
cannot  resist  a  specific  performance  of  their  con- 
tracts by  alledffinff  that  ibtr  Bank  had  exceeded 
liK  powers,  in  erecting  and  seiline  the  hou^es. 
Corporation  Airreement  for  3ale  of  Realty -Corporate 
beal.J-The  seal  of  a  corporation,  is  not  necessary 
to  sri  ve  validity  to  an  agreement  for  thesaleof  real 
property. 

Appeal'  from  the  Richmond  Chancery 
Court. 

The  Bank  of  Virginia,  and  Farmers' 
Bank  of  Virginia,  finding  it  expedient  to 
erect  buildings  in  the  city  of  Richmond,  for 
the  transaction  of  their  business,  purchased 
a  piece  of  ground  for  that  purpose, 
137  and  erected  the  *building.s.  After 
this  was  done,  there  remained  a  va- 
cant space  on  each  side  of  the  Bank  build- 
ings, on  which  they  determined  to  erect 
fire-proof  brick  houses,  for  the  greater  se- 
curity of  the  Banks,  and  to  sell  them  out 
to  individuals.  Before  the  houses  were 
completed,  the  Banks  agreed  with  Michael 
B.  Poitiaux,  to  sell  him  one  of  the  tene- 
ments for  the  sum  of  $15500,  payable  at 
the  end  of  5  years  with  interest.  The 
Banks  also  agreed  to  advance  to  the  said 
Poitiaux  the  necessary  sums  to  prepare  the 
house  as  an  auction  store,  and  to  build  a 
small  house,  to  be  added  to  the  cost  ol  the 
tenement,  and  to  be  paid  for  in  the  same 
manner.  Bond  and  security,  and  a  trust 
deed  on  the  property  were  to  be  given. 
Poitiaux  did  accordingly,  take  possession 
of  the  said  tenement,  and  received  from  the 
Banks  $5000,  under  the  agreement,  which 
was  laid  out  by  him  in  the  manner  contem- 
plated. But  he  never  executed  the  bond 
with  security  for  $20500,  (the  whole  sura 
due,)  nor  a  deed  of  trust,  according  to  the 
agreement. 

The  Banks  brought  a  suit  against  Poi- 
tiaux to  compel  a  specific  performance  of 
this  agreement. 

Poitiaux  pleaded  the  statute  to  prevent 
frauds  and  perjuries;  alledging  that  no 
memorandum  or  note  in  writing  was  ever 
signed  by  him  or  any  other  person  author- 
ised by  him,  for  the  purchase  of  the  tene- 
ment aforesaid. 

He  also  stated,  in  answer  to  the  allega- 
tions of  the  bill,  that  he  had  no  interconrsft 


answer.  And  the  irovernment  creating  tbe  cor- 
poration can  alone  inKtltute  Hocta  proceedlnirs: 
Hlnce  It  may  waive  a  broken  condition  of  a  contract 
made  witb  it  as  well  an  an  individual.  Greenbrier 
Lumber  Co.  v.  Ward.  80  W.  Va.  BO.  S  S.  E,  Rep.  ISI. 
quotlnir  from  Anfirell  and  Ames  on  Corporations 
(lOtb  Ed  )  §  777.  And  citing  tbe  principal  case  to  sos- 
tain  the  proposition. 

See  principal  case  also  cited  in  Payette  Land  Co. 
V.  Louisville,  etc  .  R.  Co.,  93  Va  »«.  S92.  24  S.  E.  Rep. 
I0i«:  Chesapeake,  etc.,  R.  Co.  v.  Walker.  100  Va.  8&. 
40  S.  K  Rep.  683. 

See  further,  monogrraphlc  nofe  on  "Banks  and 
Binklng"  appended  to  Bank  v.  Marshall,  2b  GratL 
878. 

tCorporations— Agrreements-Corponite  Seal-Neott- 
aity  lor.— A  corporation,  like  a  natural  person,  can 
ffrant  or  convey  land  only  by  deed:  yet  there  arc 
many  things  which  it  has  power  to  do  otherwise 
than  by  deed.  It  is  now  firmly  established,  both  in 
England  aud  America,  that  a  corporation  may  be 
hound  by  promises,  express  or  implied,  resulting 
from  the  acts  of  its  authorized  agents,  althoagh 
such  authority  be  conferred  only  by  virtue  of  a 
c<in«orate  vote  unaccompanied  with  the  corporate 
seal.  Pennsylvania  Lightning  Rod  Co.  v.  Board  of 
Education.  20  W  Va.  86.5.  citing  principal  case  and 
Bank  of  United  States  v.  Dandrldge,   \t  Wheat  » 

See  further,  mcnographic  nrtU  on  "Corporailon* 
(Private)'*  appended  to  Slaughur  v.  Com..  l3Qratt 
767. 
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with  the  committees  of  the  Banks,  with 
respect  to  the  sale  in  the  bill  mentioned 
that  a  parol  agreement  was  made  between 
him  and  John  Brockenbrough,  president  of 
the  Bank  of  Virginia,  for  the  purchase  of 
the  said  tenement,  for  $15500,  and  such 
further  sum  as  should  be  necessary  to  com- 
plete the  contemplated  improvements;  and 
that  this  sum  should  constitute  a  part  of 
the  purchase  money:  that  under  this  ar- 
rangement, the  defendant  went  into  the 
house  when  it  was  nearly  completed:  that 
he  has  drawn  from  the  Bank,  the  sum  of 
$5000:  that  in  addition  to  that  sum,  he  has 
expended  on  the  said  improvements,  large 
sums  from  his  own  pocket:  that  bond 

138  *and  security  and  a  deed  of  trust  on 
the    property,    were    to    have    been 

given:  that  in  all  these  transactions,  the 
defendant  had  no  concern  with  the  com- 
mittees of  the  two  Banks,  or  with  any 
other  person  but  the  president  of  the  Bank 
of  Virginia,  to  whom,  he  presumes,  the 
power  to  treat  had  been  given  by  a  sub- 
committee of  the  two  committees  ap- 
pointed by  the  Banks;  but  of  this  he  re- 
quires proof:  that  he  conceives  that  he  has 
been  fully  released  from  his  engagement 
by  the  said  president  of  the  Bank,  by  a 
subsequent  agreement:  that  the  defendant 
afterwards  determined  to  part  with  his  con- 
tract to  some  other  person,  and  agreed 
with  Tompkins  &  Murray  that  they  should 
take  the  property  on  the  terms  proposed 
to  the  defendant:  that  he  communicated 
this  matter  to  the  president  of  the  Bank  of 
Virginia,  who,  as  the  defendant  understood, 
consented  to  accept  the  said  Tompkins  & 
Murray  as  the  purchasers  of  the  property 
in  question,  and  considered  himself  from 
that  time,  as  having  nothing  to  do  with  the 
business:  that  Murray  afterwards  employed 
a  workman  to  finish  the  said  house,  ad- 
vanced him  $500,  and  deposited  some  of 
the  necessary  materials  for  that  purpose; 
which,  he  believes  was  known  to  the  said 
president:  that  the  defendant  has  not  been 
in  possession  of  the  premises  in  question, 
since  May,  1819,  up  to  which  period  he 
considered  himself  as  owing  rent  to  Tomp- 
kins &  Murray:  that  Tompkins  &  Mur- 
ray having  failed,  the  president  then  told 
the  defendant  that  he  believed  the  Banks 
would  have  to  look  to  him  again:  that  no 
contract  had  been  entered  into  under  the 
common  seal  of  the  Banks:  that  the  two 
committees  of  the  Banks  had  no  power  to 
delegate  their  powers  to  a  sub-committee, 
by  a  mere  parol  authority;  and  lastly,  that 
the  Banks  had  no  power  to  deal  in  real 
estate,  under  the  circumstances  of  that  in 
question. 

Depositions  were  taken,  going  to  estab- 
lish the  following  facts;  the  sale  of  the 
premises  to  Tompkins  &  Murray,  as  statet! 
in  the  answer  of  Poitiaux,  and  the  ability 
of  Tompkins  &  Murray,  at  the  time, 
to     meet     their     engagements; 

139  *that  no  communication  was  had  be- 
tween  the    Banks    and   Tompkins    & 

Murray  about  the  purchase  of  the  latter  of 
the  property  in  question;  that  the  object 
in  building  the  houses  adjoining  the  Banks, 
was  to  protect  the  Banks  by  fire-proof 
buildings    contiguous    to    them;    that    Poi- 


tiaux was  a  director  of  the  Bank  of  Vir- 
ginia, and  present  at  the  board,  when  a 
report  was  made  by  a  committee  appointed 
for  that  purpose,  stating  that  they  had 
agreed  to  sell  the  property  in  question  to 
the  said  Poitiaux,  subject  to  the  confirma- 
tion or  rejection  of  the  board:  that  Poitiaux 
expressed  no  dissent,  though  accord- 
ing to  the  practice  of  the  board,  he  had  a 
right  to  enter  a  protest  if  he  pleased;  and 
that  the  said  sale  was  confirmed  by  the 
board  of  directors. 

The  Chancellor  decreed,  that  the  Banks 
had  exceeded  their  powers  in  purchasing 
and  selling  the  property  in  question,  it  not 
being  necessary  for  their  immediate  accom- 
modation in  relation  to  the  convenient 
transaction  of  their  business;  and  referred 
the  accounts  to  a  commissioner. 

From  this  decree  the  plaintiffs  appealed. 

Nicholas  and  Leigh,  for  the  appellants. 

Wickham,  for  the  appellee. 

On  the  part  of  the  appellants,  it  was 
said,  that  the  statute  of  frauds  did  not 
apply,  because  there  was  part  performance, 
and  Poitiaux  took  possession  of  the  prop- 
erty. Clinan  v.  Cooke,  1  Scho.  &  Lefr.  41; 
1  Fonb.  169;  Sugd.  63,  73.  Besides, 
Poitiaux  was  present  at  the  board,  saw  the 
entry  made,  and  did  not  object.  Keemys 
V.  Proctor,  1  Jac.  &  Walker,  349.  The 
agreement  is  admitted  by  the  answer.  As 
to  the  objection  that  the  corporate  seal 
is  not  affixed  to  the  agreement,  the  cases 
of  the  Bank  of  Columbia  v.  Patterson,  5 
Cranch,  and  Legrand  v.  Hampden  Sydney 
College,  5  Munf.  324,  afford  a  full 
140  answer.  *The  Banks  had  power  un- 
der the  charter  to  purchase  and  sell 
the  property  in  question.  The  terms  are 
general,  and  certainly  authorise  the  Banks 
to  do  what  they  may  think  necessary  for 
their  accommodation,  in  relation  to  the 
convenient  transaction  of  their  business. 
The  security  of  the  Banks  from  fire,  is 
undoubtedly  comprehended  within  the 
meaning  of  the  charter.  Some  latitude 
must  necessarily  be  allowed  in  the  inter- 
pretation of  such  indefinite  words  as  con- 
venience and  accommodation;  and,  if  the 
Banks  have  a  bona  fide  intention  to  attain 
those  objects  only,  their  acts  ought  not  to 
be  too  severely  scrutinized.  The  buildings 
erected  were  evidently  calculated  to  accom- 
plish these  purposes. 

For  the  appellee,  it  was  said,  that  the 
Banks  could  possess  no  power  which  they 
did  not  derive  from  their  charters:  that  the 
power  to  hold  real  property  was  confined 
to  the  single  case  of  property  "requi.site 
for  their  immediate  accommodation  in  re- 
lation to  the  convenient  transacting  of  their 
business,"  &c.  2  Rev.  Code,  72,  sec.  8, 
Rule  8:  that  the  acts  of  a  corporation,  be- 
yond its  powers,  are  utterly  void.  Wilson 
V,  Spencer,  1  Ran.  76:  that  if  they  cannot 
hold,  they  cannot  acquire;  because,  if  they 
acquire,  they  must  hold,  at  least  for  a 
moment;  and,  if  they  cannot  hold,  they 
cannot  convey,  Calvin's  Case,  5  Co.:  that 
the  only  question  is,  whether  this  house 
was  requisite  for  their  "immediate  accom- 
dation  in  relation  to  the  convenient  trans- 
acting of  their  business;"  and,  this  object 
is  disproved  by  their  parting  with  it  even 
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before  it  was  finished.  The  bill  states,  that 
they  bought  to  sell  again.  Parol  proof 
cannot  be  introduced  by  the  Banks,  al- 
though it  might  by  the  defendant.  The 
Banks  are  plaintiffs  in  equity,  and  in  pos- 
session of  all  the  documents.  As  to  se- 
curity from  fire,  this  object  would  be  as 
well  attained  by  leaving  the  ground  vacant. 
If  the  Court  entertain  a  doubt  of  the  title, 
they  will  not  decree  a  specific  performance. 
Stapleton  v.  Scott,  16  Ves.  272;  Sloper  v. 
Fish,  2  Ves.  &  Beam.  145. 

141  ♦January  28.  JUDGE  GREEN: 
The  contract,  in  this  case,  is  dis- 
tinctly proved,  and  has  been  so  far  executed 
as  to  entitle  the  appellants  to  a  decree  for 
its  specific  performance,  unless  the  Banks 
are  unable  to  give  to  the  appellee  a  perfect 
and  indefeasible  legal  title;  or,  unless  a 
Court  of  Equity  ought  to  refuse  its  aid  to 
the  appellants,  upon  the  ground,  that  the 
purchase  and  sale  of  the  property  in  ques- 
tion, was  contrary  to  the  policy  of  the  law, 
as  declared  in  the  charter^  of  the  Banks. 

The  creation  of  a  corporation,  gives  to 
it,  amongst  other  powers,  as  incident  to 
its  existence  and  without  any  express  grant 
of  such  powers,  that  of  buying  and  selling. 
10  Co.  306.  This  power  may  be  limited, 
restrained  or  prohibited,  either  by  the  char- 
ter creating  the  corporation,  or  by  a  gen- 
eral law,  as  in  England,  by  the  statutes  of 
mortmain;  which  provide,  that  if  lands  be 
conveyed  to  a  corporation,  without  license, 
the  next  lord  may  enter  for  a  forfeiture: 
and,  if  he  do  not  enter  within  a  limited 
time,  that  then  the  King  may;  but,  until 
entry,  the  estate  continued  in  the  corpora- 
tion. 15  Vin.  Abr.  491.  The  charters  of 
the  Bank  of  Virginia  and  of  the  Farmers* 
Bank,  after  authorising  them  to  purchase, 
hold  and  enjoy  lands  and  tenements,  goods 
and  chattels,  to  a  specified  value,  and  sell 
and  dispose  of  them,  provide,  that  the  lands 
which  it  shall  be  lawful  for  them  to  hold, 
shall  be  only  such  as  shall  be  requisite  for 
their  immediate  accommodation,  &c.  or  ac- 
quired in  satisfaction  of  debts,  &c.;  and, 
that  they  shall  not,  directly  or  indirectly, 
deal  in,  or  trade  in  any  other  thing,  except 
bills  of  exchange,  gold  or  silver  bullion,  &c. 

It  is  insisted,  that  the  lands  which  the 
Banks  sold  to  the  appellee,  were  not  ac- 
quired in  satisfaction  of  debts,  &c.  and  were 
not  requisite  for  their  immediate  accommo- 
dation, &c.  according  to  the  charters;  and 
that,  therefore,  the  Banks  could  not  ac- 
quire any  title  to  such  land,  and  could  not 
convey  any  title  to  the  purchaser  from 
them;  or,  if  they  could,  that  as  the 

142  purchase  and  sale  were  contrary  *to 
the    policy   of   the    law,    a    Court    of 

Equity   ought   not   to   assist  them,  by   en- 
forcing the  contract. 

It  seems  to  me,  that  the  charters  are  only 
directory  in  this  respect.  They  impose  no 
penalty  in  terms.  They  do  not  declare  the 
purchase  by,  or  conveyance  to,  the  Banks, 
to  be  void,  nor  vest  the  title  in  the  Com- 
monwealth, or  any  other  than  the  Banks, 
in  consequence  of  such  purchase  and  con- 
veyance. The  legal  title  passed  to  the 
Banks  by  the  conveyance  to  them,  and  their 
conveyance  would  effectually  transfer  that 
title  to  any  other.     If,  in  making  the  pur- 


chase of  the  land  in  question,  the  Banks 
violated  their  charters,  the  corporation 
might,  for  that  cause,  be  dissolved  by  a 
proceeding  at  the  suit  of  the  Common- 
wealth; and  even  in  that  case,  it  seems  to 
be  the  better  opinion,  that  the  property, 
if  not  previously  conveyed  to  some  other, 
would  revert,  upon  the  dissolution  of  the 
corporation,  to  the  grantor,  and  not  to  the 
Commonwealth.  Co.  Litt.  13,  b.  But,  any 
conveyance,  made  by  the  corporation  be- 
fore its  dissolution,  would  be  effectual  to 
pass  their  title.  1  Fonb.  Eq.  298,  note  (s> 
and  the  cases  there  cited.  The  Banks  have, 
therefore,  a  title  which  they  can  convey 
to  the  appellee,  and  which  would,  in  his 
hands,  be  indefeasible.  If,  in  this  case,  the 
Banks  violated  their  charter,  by  the  pur- 
chase of  the  land  in  question,  the  maxim, 
"factum  valet  quod  fieri  non  debet,"  seems 
to  apply.  It  would  be  extremely  inconven- 
ient, if  every  contractor  with  one  of  these 
Banks  could,  for  the  purpose  of  avoiding 
his  contract,  institute  the  enquiry  whether 
the  Bank  had  violated  its  charter.  They 
have  a  right  to  insist,  that  the  question 
should  be  tried  by  a  jury,  in  a  proceeding 
having  that  single,  object  in  view.  In  Eng- 
land, a  tenant  of  lands  conveyed  in  mort- 
main, cannot,  in  a  replevin  against  the  cor- 
poration or  its  bailiff,  plead  the  fact  of  the 
conveyance  in  mortmain,  to  bar  the  cor- 
poration of  its  right  to  distrain.  15  Vin. 
Abr.  "Mortmain"  E. 

This  case  does  not  fall  within  the  princi- 
ple of  Wilson  V.  Spencer,  1  Rand.  76. 
In  that  case,  an  association  of 
143  ♦individuals  dealt  in  a  manner  ut- 
terly prohibited  by  law,  and  a  con- 
tract, founded  on  those  unlawful  deaHngs, 
was  declared  to  be  void.  In  this  case,  the 
statutes  do  not  prohibit  the  purchase  of 
real  property  by  the  Banks;  but,  only  limits 
the  extent  of  such  purchase;  and,  the  ques- 
tion, whether  they  have  or  have  not  ex- 
ceeded the  limits  prescribed  to  them,  is  not 
fit  to  be  tried  in  this  suit,  and  at  the  in- 
stance of  this  party.  In  that  case,  the  judg- 
ment of  the  Court  was  calculated  to  pn>- 
mote,  decisively,  the  policy  of  the  law  which 
was  violated.  In  this  case,  a  refusal  to  en- 
force the  contract,  would  seem  to  counter- 
act the  policy  of  the  law,  alledged  to  be 
violated,  by  compelling  the  Banks  unwill- 
ingly to  continue  to  hold  lands,  the  holding 
of  which  constitutes  the  alledged  violation 
of  the  law.  But,  if  it  were  the  duty  of  the 
Court  to  enquire,  in  this  case,  whether  the 
Banks  had,  in  the  purchase  in  question, 
exceeded  the  limits  prescribed  by  their 
charters,  I  should  say  that  they  had  not 
If  they  had  kept  the  ground  not  covered 
by  their  banking-houses,  for  gardens,  they 
could  not  have  been  charged  with  a  viola- 
tion of  their  charters;  and,  using  it  in  a 
way  to  secure  the  banking-houses  against 
fire,  was  equally  innocent,  although  they 
combined  with  that  object  the  other,  of 
getting  a  re-imbursement,  in  part,  of  the 
cost  of  the  land. 

The  objection,  that  the  contract  was  in- 
valid, because  not  made  under  the  comn^on 
seals  of  the  Banks,  is  also  unfounded.  This 
objection  was  made  and  over-ruled  in  the 
Bank  of  Columbia  v.  Patterson,  7  Cranch; 
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and  in  Legrand  v.  Hampden  Sydney  Col- 
lege, 5  Munf.  324;  in  the  last  of  which,  the 
contract  was  for  the  sale  of  land. 

The  decree  should  be  reversed,  and  the 
contract  specifically  executed. 

JUDGE  CABELL: 

The  contract  stated  in  the  bill,  if  not  ad- 
mitted by  the  answer,  is  clearly  estab- 
lished  by   the   proofs    in   the    cause: 

144  *and,  having  been  partly  performed, 
it  is  taken  out  of  the  statute  of  frauds 

and  perjuries.  The  appellee,  however, 
seeks  to  escape  from  the  payment  of  the 
purchase  money,  on  the  ground,  that  the 
appellants  cannot  make  a  good  title  to  *he 
land;  and,  for  the  purpose  of  shewing  this 
inability  on  the  part  of  the  Banks,  he  relies 
on  that  clause  in  their  charters,  which  de- 
clares that  the  lands,  tenements  and 
hereditaments  which  it  shall  be  lawful  for 
them  "to  hold,"  shall  be  only  such  as  shall 
be  requisite  for  their  immediate  accommo- 
dation, in  relation  to  the  convenient  trans- 
acting of  their  business.  He  contends,  that 
the  land  sold  to  him  by  the  Banks,  was  not 
such  as  was  requisite  for  their  accommo- 
dation in  the  convenient  transaction  of  their 
business,  as  is  proved  by  the  fact  of  their 
selling  it:  that  the  Banks,  therefore,  could 
not  hold  the  land  themselves,  and  that,  not 
being  able  to  hold,  they  could  not  convey. 

There  is  another  clause  in  the  law.  char- 
tering the  Banks,  which  declares,  that  they 
shall  be  "able  and  capable  in  law,  to  have, 
purchase,  receive,  possess,  enjoy  and  re- 
tain, to  themselves  and  their  successors, 
lands,  rents,  tenements,  hereditaments, 
goods,  chattels  and  effects,"  to  the  amount 
of  the  sums  on  which  they  are  allowed  to 
trade;  and,  both  of  these  clauses  must  be 
taken  into  consideration,  in  determining 
the  rights  and  disabilities  of  the  Banks. 

Without  deciding  the  point,  let  it  be  con- 
ceded to  the  appellee,  that  it  is  competent 
to  him  to  enquire,  in  this  cause,  whether 
the  appellants  violated  their  charters,  in 
the  purchase  of  the  land  in  controversy. 
For,  if  their  purchase  was  lawful,  it  will 
hardly  be  contended  that  they  cannot  sell 
it,  and  make  a  good  title^ 

The  Banks  are  unquestionably  author- 
ised to  purchase  such  lands  as  may  be 
requisite  for  their  immediate  accommoda- 
tion, in  relation  to  the  convenient  trans- 
acting of  their  business;  and,  it  must  have 
been  intended,  that  on  this  subject  they 
should  have  been  allowed  to  exercise  a 
reasonable  discretion.  In  determining 
what  their  convenient  accommodation  may 
require,  it  would  surely  be  very  prop- 

145  er   *to    look   to   those   circumstancoF. 
which    may    be    necessary    to    guard 

against  losses  or  destruction  by  fire,  and 
to  regulate  their  purchases  accordingly.  Tt 
is  impossible  to  read  the  evidence  in  this 
cause,  and  not  to  perceive  that  this  was  the 
great  object  of  the  Banks.  The  whole 
joint  purchase  embraced  only  one  acre;  a 
quantity  which,  it  is  believed,  no  person 
would  contend  was  too  great,  provided 
they  had  permitted  that  portion  of  it  to 
remain  vacant  and  unimproved,  which  was 
not  covered  by  the  Bank  buildings.  The 
Banks,  however,  thought  that  their  great 
and  lawful  object,  security  from  fire,  would 


be  sufficiently,  if  not  better  promoted,  by 
occupying  the  whole  space  with  fire-proof 
buildings;  and,  having  thus  accomplished 
their  object,  they  then  sold  out  such  as 
were  no  longer  necessary  to  be  held  by 
them.  The  object  for  which  the  purchase 
was  made,  rendered  the  purchase  legal; 
and,  it  would  be  a  most  mistaken  idea  to 
suppose,  that  a  purchase  lawfully  made 
ceases  to  be  legal,  or  that  the  Banks  cease 
to  have  a  right  to  hold  or  to  convey  lands 
lawfully  accjuired,  merely  because  the  ob- 
ject which  mduced  the  purchase  has  been 
accomplished,  or  no  longer  affords  an  in- 
ducement to  hold  it.  If  this  were  the  case, 
the  consequence  would  be,  that  the  Banks 
could  not  change  the  site  for  carrying  on 
their  business,  by  acquiring  new  houses  or 
lands  for  that  purpose,  however  convenient, 
and  even  necessary  the  change  might  be, 
without  forfeiting  their  right  to  the  lands 
and  houses,  which  they  now  lawfully  hold. 
An  argument  leading  to  such  consequences, 
cannot  be  sound;  and,  yet  this  is,  in  truth, 
the  only  argument  on  which  the  preten- 
sions of  the  appellee  are  founded. 

I  am  of  opinion,  that  the  decree  be  re- 
versed, and  the  cause  remanded  to  be  fur- 
ther proceeded  in. 

The   PRESIDENT: 

If  the  contract  in  this  case  had  been  en- 
tered into  by  natural  persons  only,  there 
would  be  no  doubt,  on  the  facts 
146  *in  the  record,  that  a  part  perform- 
ance is  so  proved  as  to  take  it  out 
of  the  statute  of  frauds  and  perjuries.  Pos- 
session and  improvements  have  always  been 
held  to  take  the  contract  out  of  the  statute. 
The  objection,  that  the  charters  of  the  two 
Banks  do  not  authorise  them  to  make  a 
joint  contract,  seems  to  me  to  be  without 
reason.  Though  there  is  nothing  in  the 
charters  to  authorise  them  to  make  a  joint 
contract,  I  cannot  perceive  that  a  joint  con- 
tract in  behalf  of  two  or  more  separate 
and  distinct  corporations,  to  attain  an  ob- 
ject which,  severally,  they  might  attain  in 
virtue  of  their  charters,  can  be  considered 
an  infraction  of  them,  because  not  expressly 
provided  for  therein.  The  same  ends  are 
to  be  obtained  as  by  several  contracts,  and 
there  is  nothing  in  a  joint  contract  that  is 
either  forbidden  by  the  charters,  or  against 
their  policy. 

The  question,  whether  the  appellants 
were  authorised  to  purchase  the  lot  in  con- 
troversy, under  the  restrictions  in  the  char- 
ter, which  prohibits  them  to  purchase  lands 
to  a  greater  amount  than  the  given  sum 
stated  in  each  charter,  including  their  capi- 
tal, is  not  made,  I  think,  by  the  pleadings; 
and,  if  made,  would  not  be  examinable  in 
this  case.  It  would  be  difficult  to  ascertain, 
whether  the  excess  in  the  purchase  would 
fall  on  the  lot  in  question,  or  on  other  prop- 
erty held  by  the  appellants;  and,  if  it  would, 
a  sentc^ice  of  forfeiture  could  not  be  pro- 
nounced in  this  cause.  Such  sentence  could 
only  be  pronounced  upon  a  writ  of  quo 
warranto,  or  some  other  proceeding  in  be- 
half of  the  Commonwealth;  and,  in  that 
case,  the  lot  having  been  sold  before  the 
emanation  of  the  process,  the  title  would 
pass  to  the  vendee.  1  Fonb.  298,  and  the 
cases  cited  in  note  (s.)     But,  if  the  excess 
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in  the  purchase  would  be  fixed  on  the  lot  Samet-Repl«vln,$— Qnaere.     Wbetber   a    replevin 


in  question  in  this  suit,  the  eighth  sec- 
tions in  the  two  charters  seem  to  imply  that 
it  might  be  sold  by  the  appellants.  The 
words  are,  "the  lands,  tenements  and  heredi- 
taments, which  it  shall  be  lawful  for  the  cor> 
poration  to  hold,  shall  be  only  such  as  shall 
be  requisite  for  its  immediate  accommoda- 
tion, in  relation  to  the  convenient 
147  *transacting  of  its  business."  The 
denial  of  the  right  to  hold  more 
lands,  &c.  than  for  the  purposes  recited  in 
the  act,  does  not  limit  the  right  to  purchase 
more,  if  within  the  amount  prescribed  by 
the  previous  section,  and  seems  to  admit 
the  right  to  sell,  whenever  any  of  the  pur- 
poses for  which  they  are  authorised  to  hold, 
no  longer  exists. 

As  to  the  manner  in  which  the  contract 
was  made,  it  not  being  under  the  seals  of 
the  corporations,  that  objection  was  over- 
ruled in  the  cases  of  Hampden  Sydney 
College  V.  Legrand,  5  Munf.  324,  and  the 
Bank  of  Columbia  v.  Patterson's  admV., 
7  Cranch. 

I  think,  therefore,  that  the  decree  must 
be  reversed,  and  such  decree  entered,  as  has 
been  agreed  upon  by  the  Court.  That  de- 
cree is,  that  the  said  decree  is  erroneous; 
therefore,  it  is  decreed  and  ordered,  that 
the  same  be  reversed  and  annulled,  and 
that  the  appellees  pay  to  the  appellants, 
their  costs,  &c.,  and  that  the  cause  be  re- 
manded to  the  Superior  Court  of  Chancery 
for  further  proceedings,  in  which  an  ac- 
count is  to  be  taken,  for  the  purpose  of  as- 
certaining what  sums  of  principal  and 
interest  are  due  from  the  appellee  to  the 
appellants,  upon  the  contract  and  loan  in 
the  proceedings  mentioned,  and  that  the 
said  contract  may  be  specifically  executed, 
under  the  direction  of  the  said  Court  of 
Chancery.* 


148  *Redford  v.  Winston. 

February,  1825. 

Attachnent  for  Rentt- Removal  of  Bffectt-Plea  of 
Tenant.^— Wbere  an  attacbmeot  Is  issued  airainst 
tbe  estate  of  a  tenant,  for  rent  to  become  due  at  a 
future  day.  on  tbeoatb  of  tbe  landlord  tbatbe  bas 
sufficient  firrounds  to  suspect  that  bis  tenant  will 
remove  bis  effects  out  of  the  county  or  corpora- 
tion, before  the  expiration  of  bis  term.  &c..  It  is 
dOt  competent  for  tbe  tenant,  on  tbe  return  of 
tbe  attachment,  to  plead  that  his  landlord  had 
not  sufficient  grounds  to  suspect  that  tbe  tenant 
was  about  to  remove,  Ac. 

5amet— Amount.— An  attachment  in  such  case  can- 
not issue  for  more  than  the  rent  next  due. 


•JUDCJE  Co  ALTER,  abseut.  Judge  Carr  declined 
sitting'  because  he  was  a  stockholder. 

t Attachment  for  Rent— See  monosrraphic  fK?^«  on 
"Landlord  and  Tenant"  appended  to  Mason  v. 
Moyers,  2  Rob.  600:  monosrrapbic  nofe  on  "Attach- 
ments" appended  to  Lancaster  v.  Wilson,  27  Gratt. 
624 

$Same— Pleas  by  Defendant.— In  an  attachment 
for  rent  on  the  oath  of  tbe  landlord  that  be  bas 
sufficient  ground  to  believe  the  tenant  will  remove 
bis  effects,  etc..  tbe  tenant  is  not  permitted  to 
defend  himself  by  pleading  that  his  landlord  had 
no  ground  to  suspect  his  removal,  dinger  v. 
M'Chesney.  7  Leigh  687.  citing  principal  case.  And 
In  Brooks  v.  Wilcox.  II  Gratt.  418,  it  was  said  that, 
in  tbe  principal  case  It  was  decided  that  the  tenant 
could  rj<»t  put  in  any  plea  or  make  any  defense 
which  might  call  into  question  tbe  truth  of  tbe 
landlord's  oath  before  the  magistrate,  or  contest 
bis  claim  to  rent  upon  tbe  merits.  To  the  same 
effect  the  principal  case  is  cited  in  Mason  v.  Moyers 
2  Rob.  618:  Claflin  v.  Steenbock.  18  Gratt.  8-18.  862, 
804.  870.    In  this  case.  It  is  said  (p.  848)  that  the  Act 


either  at  common  law  or  under  the  statate.  nill 
lie  in  such  a  case  ?  Two  Judges  g-ave  their  opio 
ions  in  the  negative,  and  tbe  other  two  were  si- 
lent 
Sanet— Personal  Judirnent  agralnst  Tenant— It  seems, 
that  a  personal  Judgment  cannot  be  rendered 
against  a  tenant  in  such  a  case. 

This  was  an  appeal  from  a  judgment  o( 
the  Superior  Court  of  Henrico  county,  af- 
firming a  judgment  of  the  Court  of  Hust- 
ings of  the  city  of  Richmond. 

The  case  was  this.  Winston  made  affir- 
mation before  a  justice  of  the  peace  of  the 
said  city,  that  Redford  had  agreed  to  pay 
him  for  the  rent  of  a  house,  from  the  1st 
of  July,  1819,  until  the  1st  of  October,  182C, 
the  sum  of  $1187  50  cents,  in  the  manner 
following,  viz.  $237  50  on  the  first  day  of 
October  then  following;  and  the  like  sam 
of  $237  50  cents  on  each  first  day  of  the 
succeeding  January,  April,  July  and  Octo- 
ber, making,  in  the  aggregate,  for  five  quar- 
ters rent,  the  aforesaid  sum  of  $1187  50 
cents;  of  which  he  had  received  no  part: 
and  that  the  deponent  had  sufficient  grounds 
to  suspect,  and  verily  believed,  that  the 
said  Redford  would  remove  his  effects  out 
of  the  corporation  aforesaid,  before  the  ex- 
piration if  his  term,  so  as  no  distress  for  the 
said  rent  could  be  made,  and  before  the 
said  rent  would  become  due. 

Upon  this  affirmation,  the  justice  of  the 
peace  issued  an  attachment  against  the  es- 
tate of  the  said  Redford,  for  so  much  as 
would  satisfy  the  said  Winston  the  rent 
aforesaid,  and  costs;  and,  if  thereupon  the 
said  Redford  should  not  enter  into  recogni- 
zance with  one  or  more  sufficient  sureties, 
for  the  payment  of  the  said  rent  as 
149  it  falls  due,  in  the  *manner  before 
stated,  and  the  costs,  then  the  sher- 
iff was  directed  to  secure  the  estate  so  at- 
tached, that  the  same  might  be  liable  for 
further  proceedings  to  be  had  therein,  at 
the  next  Court  to  be  held  for  the  said  cor- 
poration, when  he  was  to  make  return  of 
the  attachment,  with  an  account  of  what 
he  should  have  done  thereupon. 

The  deputy  sergeant  made  the  following 
return  on  this  attachment:  "Executed  on 
the  whole  stock  of  goods  in  the  house  oc- 
cupied by  Edmund  Redford  on  E  street, 
which  are  now  in  my  possession,  and  sub- 
ject to  the  order  of  Court." 

Winston  executed  a  bond  with  security, 
according  to  law,  to  pay  all  such  dama^res 
as  might  be  legally  awarded  against  him, 
by  reason  of  suing  out  the  attachment 
aforesaid. 

Upon  the  return  of  the  attachment,  Red- 
ford tendered  a  plea,  that  the  said  Winston 
had  not  sufficient  grounds  to  suspect  and 
verily  believe,  as  he  had  affirmed  in  the 
said  attchment,  that  the  said  Redford  would 
remove  his  effects  out  of  the  corporation 
aforesaid  (either  at  the  time  of  the  emana- 
Hon  and  date  of  the  said  attachment,  or 
at  any  time  prior  thereto,)  before  the  ex- 
oiration  of  his  term,  so  as  no  distress  for 
•he  said  rent  could  be  made,  and  before  the 


of  1840-41.  p.  77.  ch.  67.  {  I.  wa.s  passed  in  conseQuence 
of  tbe  decision  in  the  principal  ca«»e. 

See  principal  case  also  cited  in  Johnson  v.  Gar- 
land. 9  Leisrb  IR2. 

SKeplevln.— See  monographic  noU  on  *'I>eilnae 
and  Replevin"  appended  to  Hunt  t.  Martlo,  8 
Gratt.  578. 
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said  rent  could  become  due;  and  he  con- 
cluded to  the  country.  To  the  truth  of  this 
plea,  he  made  affidavit.  Another  plea  was 
filed  to  the  same  effect,  differing  only  from 
the  first,  in  concluding  with  a  verification 

To  the  filing  of  these  pleas  Winston  ob- 
jected, and  moved  the  Court  to  reject  them; 
which  the  Court  accordingly  did. 

Redford  then  filed  a  demurrer  to  evi- 
dence, which  is  not  material  to  this  report. 
He  also  filed  a  bill  of  exceptions  to  the 
opinion  of  the  Court  rejecting  the  pleas. 

On  the  motion  of  the  plaintiff,  the  Court 
decided  that  the  plaintiff  should  recover 
against  the  defendant  $1187  50  cents,  his 
debt  in  the  attachment  mentioned,  and 
costs;  and  that  the  sergeant  should 
make    sale    of    the   attached    effects, 

150  *upon  a  credit,  until  the  said  debt 
became  due,  taking  bonds  with  se- 
curity of  the  purchaser  or  purchasers;  and 
that  he  should  assign  as  much  thereof  as 
should  be  necessary  to  the  plaintiff  in  sat- 
isfaction of  the  judgment,  and  the  overplus 
to  the  defendant,  &c.  From  which  ju(?g- 
ment,  the  plaintiff  appealed  to  the  Superior 
Court  of  Law. 

The  Superior  Court  affirmed  the  judg- 
ment of  the  County  Court,  and  the  de- 
fendant obtained  a  supersedeas  from  the 
Court  of  Appeals. 

This  case  was  twice  argued.  On  the  sec- 
ond argument,  the  attention  of  counsel  was 
called  to  particular  points  by  the  Court. 

Stanard  for  the  appellant,  contended: 
1.  That  the  pleas  were  improperly  rejected, 
because  the  grounds  of  suspicion  were  an 
issuable  matter.  The  act  of  Assembly,  1 
Rev.  Code  448,  §  9,  makes  the  "grounds  to 
suspect"  a  condition  precedent  to  issuing 
the  attachment.  The  law  with  respect  to 
absconding  debtors,  1  Rev.  Code  476,  ch. 
123,  §  6,  provides  that  the  attachment  may 
issue  on  the  complaint  of  the  creditor.  But. 
in  this  case  the  language  is  different,  and 
requires  the  landlord  to  make  oath  that  he 
has  sufficient  grounds  to  suspect,  &c.  This 
difference  of  phraseology  clearly  indicates 
a  different  intention  in  the  two  cases.  It 
is  immaterial  whether  the  tenant  could 
plead  or  not,  because  the  plaintiff  was 
bound  to  make  out  his  own  case,  and  to 
shew  that  he  had  sufficient  grounds,  &c. 
Any  other  construction  would  leave  a  ten- 
ant at  the  mercy  of  a  malicious  landlord, 
without  the  possibility  of  redress. 

2.  The  Court  rendered  a  judgment  in  this 
case,  which  they  were  not  authorised  to 
do.  By  the  law,  the  Court  were  only  em- 
powered to  order  the  sale  of  the  property, 
&c.  '1  Rev.  Code  448,  §  9.  But,  they  go 
on  to  render  a  judgment  against  the  de- 
fendant, in  addition  to  the  order  for  the 
sale.  It  is  termed  a  judgment  by  the  Court 
itself;  and  the  appeal  is  granted  from  the 
judgment. 

151  ♦a.  The  attachment  was  irregu- 
larly issued  for  more  than  the  instal- 
ment of  rent  to  become  due,  next  after  the 
attachment  issued.  If  the  law  is  construed 
to  extend  to  more  than  the  next  rent  due, 
it  must  comprehend  the  whole  term,  even 
if  it  should  extend  to  99  years.  This  would 
be  extremely  oppressive  upon  tenants.  It 
is  true  the  law  says,  that  the  landlord  may 
attach  whenever  he  has  sufficient  grounds 


to  suspect  that  his  tenant  will  remove  his 
effects,  &c.  "before  the  expiration  of  his 
term,"  &c.  But,  all  the  following  clauses 
restrict  its  operation  to  the  rent  next  due. 
Thus,  the  law  speaks  only  of  the  rent,  not 
rents.  It  speaks  of  the  time  when  it  shall 
become  due,  not  the  times  or  periods,  &c. 
The  same  construction  must  be  given  to 
the  10th  section  of  the  same  act,  which 
relates  to  goods  actually  removed.  But, 
this  attachment  issued  for  five  rents,  and 
is  therefore  erroneous. 

As  to  the  question,  put  by  the  Court, 
whether  the  tenant  can  replevy,  and  put 
the  landlord  to  his  avowry?  The  act  of 
Assembly  makes  no  provision  on  the  sub- 
ject, and  it  must  therefore  depend  on  com- 
mon law  principles.  The  23d  section  of 
the  same  act,  relates  entirely  to  distresses 
for  rent  in  arrear.  In  Comyn's  Digest,  6 
vol.  224,  225,  the  law  of  replevin  is  laid 
down;  from  which  it  appears,  that  replevin 
will  not  lie,  when  goods  are  taken  under 
colour  of  judicial  process. 

The  act  of  1823  passed  after  this  attach- 
ment issued. 

Wickham  for  the  appellee,  said,  that  the 
Court  had  no  power  to  judge  of  the  suffi- 
ciency of  the  grounds,  on  which  the  attach- 
ment was  obtained.  The  act,  which  the 
Court  are  to  perform,  is  merely  ministerial. 
No  proof  of  the  debt  is  required;  no  day 
is  given  in  Court;  but,  the  Court  are  sim- 
ply required  to  order  a  sale  of  the  attached 
effects.  This  proceeding  is  not  analogous 
to  attachments  against  absent  defendants. 
In  those  cases,  an  express  power  is  given 
to  the  defendant  to  make  defence.  1 
Rev.  Code  478,  §  12.  But,  in  the  case  in 
question,  no  such  power  is  given. 
152  *It  is  true,  that  by  the  12th  section, 
p.  449,  the  Court  are  empowered, 
where  rent  is  reserved  in  wheat,  corn,  &c. 
to  ascertain  the  value  of  the  rent  so  re- 
served in  money;  but  in  this  case,  the  act 
of  the  Court  is  confined  to  that  single  en- 
quiry. Even  if  it  were  a  judicial  enquiry, 
there  is  no  plea  that  the  defendant  did  not 
owe  the  money,  but  only  that  the  plaintiff 
had  not  sufficient  grounds  to  suspect,  &c. 

This  attachment  for  rent  not  due,  is  co- 
extensive with  the  distress  for  rent  actually 
due.  They  perform  the  same  office,  with 
this  only  difference,  that  the  one  is  a  pre- 
ventive remedy;  the  other,  a  satisfaction 
for  rent  due.  At  common  law,  a  distress 
for  rent  is  the  act  of  the  party,  and  the 
officer  is  only  his  agent.  Our  statute  does 
not  alter  the  nature  of  the  common  law 
remedy,  but  regulates  it  in  certain  particu- 
lars, none  of  which  relates  to  any  right 
in  the  tenant  to  plead  any  matter  of  de- 
fence. If  the  attachment  is  regularly  sued 
out,  and  fair  on  its  face,  the  tenant  cannot 
make  defence  that  the  rent  is  not  due,  or 
that  the  oath  is  unfounded  in  fact. 

It  is  said,  that  the  Court  erred  in  giving 
a  judgment  for  money.  This,  however,  is 
not  correct  in  point  of  fact.  The  clerk 
could  not  issue  an  execution  on  such  judg- 
ment. The  judgment  (as  it  is  called,)  does 
not  authorise  an  execution  for  any  defi- 
ciency after  the  sale  of  the  attached  effects. 
All  that  is  said  beyond  directing  a  sale,  is 
mere  superfluity. 
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It  is  objected,  that  the  attachment  is 
erroneous  in  providing  for  the  whole  rent 
which  will  become  due,  during  the  term. 
The  argument  from  consequences  cannot 
prevail  against  the  express  provisions  of 
the  law.  The  Legislature  did  not  think 
of  providing  for  extreme  cases  which 
might  never  happen,  but  were  governed 
by  practical  considerations.  The  words  of 
the  law  are  applicable  to  rent  due  for  the 
whole  term.  No  other  construction  can 
be  given  to  the  expression  "before  the  ex- 
piration of  his  term."  If  the  Legislature 
had  intended  to  confine  the  operation 

153  of  *the  law,  to   the   next  rent  only, 
they    would    undoubtedly   have   used 

more  restrictive  language. 

As  to  the  right  of  replevin,  it  exists  in 
the  case  of  rent  reserved  in  wheat,  corn, 
&c.  Why  should  it  not  exist  in  this  case? 
Why  not  in  the  case  of  rent  to  become  due 
in  future,  as  well  as  in  case  of  rent  actually 
due? 

February  10.  The  Judges  delivered  their 
opinions. 

JUDGE  CARR: 

In  this  case,  the  landlord,  under  the  act 
of  Assembly,  made  oath  before  a  justice, 
of  the  amount  of  rent  reserved,  at  what 
time  it  would  become  due,  and  that  he  had 
cause  to  suspect,  and  did  believe,  that  the 
tenant  would  remove  his  effects  before  the 
time  of  payment;  and  the  justice  issued 
his  attachment,  which  was  levied  and  re- 
turned to  Court.  The  tenant  tendered  pleas 
to  the  Court,  putting  in  issue  the  fact  of 
his  being  about  to  remove  his  effects. 
These  were  over-ruled  by  the  Court;  a  judg- 
ment rendered  for  five  quarters  of  rent  (it 
being  payable  quarterly;)  and  the  attached 
effects  were  directed  to  be  sold.  The  ap- 
peal comes  to  us  from  this  proceeding. 

The  two  questions  which  seem  material 
to  the  decision  of  the  case,  and  which  were 
principally  discussed  in  the  argument  are; 
1.  Could  the  Court,  on  the  return  of  the 
attachment,  hear  and  decide  the  cause  on 
its  merits,  or  were  they  merely  to  examine 
the  regularity  of  the  attachment  on  its  face, 
and  direct  a  sale  of  the  goods?  2.  Look- 
ing to  the  attachment,  was  it,  upon  the  facts 
appearing  on  its  face,  regular;  in  other 
words,  could  it  issue  for  more  than  the 
quarter's  rent  falling  due  next  after  its 
date? 

As  to  the  first  question.  I  do  not  think 
the  tenant  can  put  in  any  plea,  or  make 
any  defence,  which  may  call  in  question 
the  truth  of  the  landlord's  oath  before  the 
magistrate,  or  contest  his  claim  to  rent, 
upon  the  merits.  The  attachment  comes 
in   the   place   of   a   distress;    its   pnr- 

154  pose  is  *the  same,  and  it  is  only  re- 
sorted to,  because  the  landlord  fears 

a  removal  of  the  goods,  before  he  could 
distrain.  When  a  distress  is  made,  antl  a 
replevy  bond  given,  we  know  that  on  the 
motion  on  that  bond,  the  tenant  would  not 
be  heard  to  call  in  question  the  correctness 
of  the  landlord's  claim.  In  the  proceeding 
on  the  attachment,  the  Court  seem  to  me 
to  perform  nearly  the  same  function. 
They  cannot,  in  either  case,  go  into  the 
merits.  Yet  in  both,  they  must  notice  de- 
fects apparent  on  the  face  of  the  proceed- 


ing; and  if  the  bond  has  been  taken,  or  the 
attachment  has  issued  irregularly,  or  con- 
trary to  law,  it  would  be  the  duty  of  the 
Court,  I  presume,  if  called  on,  to  quash 
either  the  one  or  the  other.  On  the  first 
question,  therefore,  I  think  the  Court  did 
right  in  rejecting  the  pleas  of  the  tenant 

On  the  second  point,  it  is  equally  clear 
to  me,  that  they  did  wrong.  If  the  landlord 
has  just  ground  to  suspect  that  his  tenant 
will  remove  his  effects  from  the  leased 
tenement,  "before  the  expiration  of  his 
term,  so  as  no  distress  for  the  rent  can  be 
made,"  he  may  go  before  the  justice  and 
make  oath  "what  rent  the  tenant  is  to  pay, 
and  at  what  time  the  same  will  be  due," 
and  that  he  believes  the  tenant  will  "re- 
move his  effects  before  the  time  of  pay- 
ment." Before  the  expiration  of  his  term. 
Does  this  mean  the  expiration  of  the  whole 
length  of  time  for  which  the  premises  are 
leased?  Impossible.  The  consequences 
involved,  would,  of  themselves,  forbid  such 
a  construction.  But  the  words  of  the  act 
put  it  beyond  question,  "that  the  tenant 
will  remove  his  effects,  before  the  expira- 
tion of  his  term,  so  as  no  distress  for  the 
rent  can  be  made."  Now  the  rent,  in  all 
cases,  is  payable,  either  quarterly,  or  semi- 
annually, or  at  the  end  of  each  year.  But 
here  it  is  quarterly.  At  the  end  of  .each 
quarter,  therefore,  distress  may  be  made, 
though  the  term  of  the  lease  may  be  99 
years.  The  attachment  before  us,  shewing 
that  the  rent  was  payable  quarterly,  and 
that  it  issued  for  five  quarters,  instead  of 

one,  ought  to  have  been  quashed. 
155  *There     is     another     question,    to 

which  the  attention  of  the  bar  was 
called  by  the  Court,  who  heard  the  former 
argument.  It  is  this.  Could  the  tenant,  in 
cases  of  attachment  for  rent,  avail  himself, 
in  any  way,  of  the  writ  of  replevin?  I  have 
looked  a  good  deal  into  this  question.  In- 
deed, it  is  the  only  point  in  the  cause,  about 
which  I  have  felt  any  doubts.  These  doubts 
I  have  not  been  able  to  dissipate;  and  as  it 
is  not  necessary  to  the  decision  of  the  cause, 
I  had  rather  decline  giving  any  opinion  on 
the  question.  It  is  of  the  less  consequence 
since  the  act  of  1822-3. 

I  think  the  judgment  of  the  Court  below 
should  be  reversed,  and  the  attachment 
quashed. 

JUDGE  GREEN: 

The  first  enquiry  is,  whether  the  de- 
fendant, upon  the  return  of  the  attachment, 
could  prevent  the  order  of  sale  by  plead- 
ing, as  he  offered  to  do,  that  there  was 
no  just  cause  to  believe  that  he  was  about 
to  remove  his  property  off  the  premises, 
before  the  rent  became  due,  or  to  dispute 
'he  amount  of  the  rent  claimed  by  the  land- 
lord. I  think  he  could  not.  There  is  no 
provision  in  the  act  of  1736,  (which  was 
'he  first  act  authorising  an  attachment  for 
rent  not  yet  due,  and  which  has  continued, 
with  slight  verbal  variations  not  affecting 
'his  question,  to  this  time,)  authorising  the 
'enant  to  re-gain  his  property  attached,  in 
any  way  but  by  giving  a  bond  or  recogni- 
zance, to  pay  the  rent  claimed  when  it 
"honld  become  due.  When  this  act  was 
passed,  laws  were  in  force  authorising  at- 
achmcnts      against      absconding     debtors, 
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which  were,  in  effect,  nothing  but  a  new 
process  allowed  for  commencing  a  suit, 
when  the  ordinary  process  could  not  be 
ser\'ed;  and  the  debtor  was  authorised  to 
replevy  the  property,  upon  appearing  and 
giving  bond  and  security  to  perform  the 
judgment  of  the  Court,  and  to  plead  to  the 
action  as  in  any  other  suit.  But  even  in 
that  case,  he  could  not  plead  that  the 

156  attachment  was  *founded  on  a  false 
suggestion.    If  that  were  the  fact,  he 

was  left  to  his  action  upon  the  bond  re- 
quired from  the  plaintiff  before  the  attach- 
ment issued.  With  these  laws  before  the 
Legislature,  they  would,  if  they  intended 
that  any  defence  should  be  made  by  the 
tenant,  upon  the  grounds  above  stated,  or 
any  other,  have  explicitly  provided  for  such 
defence  and  its  incidents;  as  in  the  case  of 
attachments  against  absconding  debtors. 
They  would  at  least  have  provided  for  the 
security  or  disposition  of  the  property, 
pending  the  controversy,  and  for  expediting 
the  decision  of  the  case,  by  giving  it  a  pri- 
ority to  other  causes  on  the  docket,  as  in 
cases  of  writs  of  replevin.  They  could  not 
be  unapprized,  that  keeping  negroes  or  live 
stock  which  might  be  attached,  in  the  hands 
of  the  officer,  until  a  suit  could  be  decided 
in  the  regular  course  of  proceedings,  would 
be  attended  with  serious  loss  to  the  party 
finally  liable  to  pay  the  expenses  of  keep- 
ing, and  possibly  expose  the  landlord  to 
the  loss  of  his  rent,  by  reason  of  the  prop- 
erty perishing.  The  Court  are  not  author- 
ised to  give  any  judgment,  or  to  make  any 
enquiry;  and  although  the  Legislature  have 
since  frequently  had  the  laws  respecting 
attachments  against  absconding  debtors 
and  for  rents,  before  them,  they  have  not 
thought  proper  to  remedy  this  defect.  It 
has  been  decided  in  Hallam  v.  Jones,  Gilm. 
142,  that  the  general  laws  relating  to  at- 
tachments against  absconding  debtors,  do 
not  extend  to  attachments  tor  rent,  not- 
withstanding the  generality  of  the  words 
^all  attachments."  It  seems  to  me  that  the 
law  contemplated  the  oath  of  the  landlord, 
as  to  the  grounds  of  suspicion  that  the 
tenant  intended  to  remove  his  property,  the 
amount  of  the  rent,  and  the  time  when  it 
became  due,  as  a  sufficient  foundation  for 
the  order  of  sale;  leaving  him  to  his  re- 
sponsibility for  any  wrong  thereby  done  to 
the  tenant,  in  an  action  by  the  latter. 

I  think  too,  that  no  replevin  lay  at  com- 
mon law,  or  under  our  statute,  in  such 
cases.  Not  at  common  law,  because  the 
seizure  and  sale  is  made  by  express  di- 
rection of  the  statute;  and  in  such  cases, 
no      r  e  p  le  V  i  n      lay      at      common 

157  *law.      But    the    views    taken    upon 
other  points  of  this  case,  renders  it 

unnecessary  to  discuss  that  point;  espe- 
cially since  the  act  of  1823,  has  abolished 
the  common  law  replevin  altogether. 

To  give  a  construction  to  this  statute, 
which  would  enable  the  landlord  to  attach 
for  all  rents  which  might  thereafter  become 
due,  at  ever  so  remote  periods,  would  in- 
volve such  consequences  as  I  am  sure  the 
Legislature  would  never  have  sanctioned,  if 
foreseen.  The  statute  is  in  the  most  general 
terms,  and  provides  equally,  and  in  the 
same  terms,  for  all  rents  growing  due; 
whether  upon  terms,  the  duration  of  which 


is  certain,  or  upon  terms,  the  duration  of 
which  is  uncertain.  Upon  a  lease  for  life 
or  other  uncertain  term,  rent  may  become 
due  after  the  termination  of  the  estate  of 
the  tenant;  but  only  one  rent  can  so  be- 
come due.  There  is  no  inconvenience  in 
allowing  an  attachment  for  one  rent,  so 
certainly  to  become  due.  But  it  never 
colild  be  contemplated  to  allow  an  attach- 
ment for  rents  to  become  due  after  the 
first,  and  to  sell  the  property  of  the  tenant^ 
for  rents  which  may  never  become  due. 
Again;  an  attachment  will  lie  for  rents  re- 
served in  corn,  wheat,  or  other  property. 
The  Court  or  jury  might  estimate,  with 
reasonable  exactness,  the  value  of  such  ar- 
ticles at  a  short  time  hereafter,  but  surely 
the  Legislature  could  not  intend  to  call 
upon  them  to  estimate  the  value  of  such 
articles,  at  the  distance  of  15  or  20  years. 
If  the  tenant  has  actually  removed  his 
property,  the  landlord  can  only  distrain  for 
the  rent  due;  or  attach  for  the  next  rent 
to  become  due;  and  surely,  the  Legisla- 
ture could  not  intend  to  put  the  landlord  in 
a  better,  and  the  tenant  in  a  worse  situa- 
tion, when  the  latter  was  only  about  to 
remove  his  property,  than  they  would  re- 
spectively be  in,  if  the  property  was  actu- 
ally removed.  The  words  before  the 
expiration  of  his  term,"  cannot  receive  a 
literal  interpretation,  without  violating  the 
literal  meaning  of  many  other  words  in  the 
same  clause,  and  involving  the  conse- 
quences before  alluded  to.  I  think,  there- 
fore, that  the  act  only  authorises 
158  *an  attachment  for  the  next  rent  to 
become  due,  at  the  time  of  the  at- 
tachment. It  has  frequently  been  settled, 
that  such  summary  and  harsh  remedies 
must  be  strictly  pursued;  and  if  not,  that 
the  Court,  ex  officio,  or  upon  the  applica- 
tion of  the  party  aggrieved,  will  quash  the 
proceedings.  The  attachment  in  this  case, 
irregularly  issued  for  five  quarters  rent, 
when  it  could  only  regularly  be  issued  for 
one  quarter's  rent;  and  therefore,  should 
be  quashed. 

The  proceedings  are  erroneous  also,  in- 
asmuch as  the  Court  gave  a  personal  judg- 
ment against  the  tenant,  which  the  law  did 
not  authorise. 

JUDGE  COALTER: 

I  have  struggled  hard  to  support,  what 
would  seem  to  me  to  be  very  reasonable, 
that  in  case  of  a  wrongful  attachment, 
under  the  act  of  Assembly  in  question,  the 
tenant  should  have  some  means  of  defend- 
ing himself,  either  upon  tlM  return  of  the 
attachment,  or  by  a  common  law  replevin 
of  the  goods;  and  should  not  be  left  solely 
to  his  action  at  law  for  such  wrongful 
taking,  or  to  his  bill  in  equity  to  stay  pro- 
ceedings. But  when  I  consider  that  this 
law  has  been  in  force  for  near  a  century, 
and  that  it  has  frequently  been  before  the 
Legislature,  as  well  upon  revisals  of  the 
law,  as  for  amendments  thereto,  without 
any  provision  to  this  effect  being  made,  as 
it  regards  the  tenant,  at  the  same  time  that 
remedies  have  been  provided,  in  relation 
to  third  persons,  I  am  led  to  believe  that 
the  mischief,  as  to  the  former,  has  not  been 
so  great,  as  at  first  view  it  would  seem;  and 
that  therefore,  no  remedy  in  this  respect 
has  been  thought  of,  or  deemed  necessary. 
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The  replevin,  under  the  act  in  question, 
in  case  of  rent  in  arrear,  it  would  seem  to 
me,  would  not  lie;  and  as  to  the  common 
law  replevin,  in  addition  to  other  objec- 
tions, the  act  of  1822,  ch.  29,  §  9,  which 
abolishes  such  replevin,  although  it  passed 
since  this  case  occurred,  seems  to  be  a 
strong  Legislative  opinion,  that  such 

159  replevin  did  not  exist  *in  this  case: 
and   were  we   to   decide   that   it   did, 

cases  since  that  act  would  be  without  that 
remedy.  As  to  any  eflFectual  trial,  on  the 
return  of  the  attachment,  and  which  would 
operate  as  a  bar  to  an  action  against  the 
landlord,  for  suing  a  wrongful  attachment, 
as  the  Court  is  not  authorised  to  give  any 
judgment  in  the  case,  it  would  seem  to 
me,  not  to  be  authorised  by  the  act;  any 
more,  than  in  the  case  of  a  distress  for 
rent  alledged  to  be  in  arrear.  The  attach- 
ment comes  in  place  of  such  distress,  and 
is  given  before  the  rent  falls  due,  on  the 
ground  that  such  distress  is  about  to  be 
defeated  by  the  wrongful  act  of  the  tenant. 

This  decision  will  not  extend  to  preclude 
any  objection  for  want  of  regularity  ap- 
parent on  the  face  of  the  attachment,  which 
I  think  exists  in  this  case;  inasmuch  as  it 
appears  to  me,  that  it  can  only  issue  for 
the  first  rent  growing  due.  It  comes  in 
lieu  of  the  distress  for  such  rent  as  afore- 
said; and  in  addition  to  other  ample 
reasons,  which  I  need  not  repeat,  a  right 
to  attach,  for  an  indefinite  number  of  rents 
growing  due,  would  seem  to  defeat  that 
section  of  the  act  w^hich  limits  the  right 
of  distress  itself  to  five  years  rent;  that  is, 
that  no  distress  shall  be  made,  but  within 
five  years  after  the  rent  shall  become  due. 

I  am  also  of  opinion,  that  the  Court  had 
no  power  to  adjudge  what  rent  would  be- 
come due,  or  to  enten  a  personal  judgment 
against  the  appellant  for  such  rent.  Such 
adjudication,  pre-supposes  the  right  to 
hear  the  parties;  whereas,  the  power  of  the 
Court  is  limited  to  an  order  to  sell  the  at- 
tached effects. 

In  addition  to  the  other  reasons  urged, 
such  judgment  being  res  adjudicata,  might 
be  a  bar  to  any  suit  by  the  tenant  for  a 
wrongful  attachment,  on  the  ground  that 
no  rent  was  contracted  for,  or  would  be- 
come due,  at  the  same  time  that  no  pro- 
vision is  made  to  enable  him  to  make  any 
effectual  defence,  on  this  or  any  other 
ground. 

For  these  reasons,  I  think  that  the  judg- 
ment and  order  of  sale  must  be  reversed, 
and  the  attachment  quashed. 

160  *The  PRESIDENT: 

Upon  the  first  point  made  in  this 
case,  I  am  of  opinion,  that  the  two  pleas 
of  the  appellant  were  properly  rejected  by 
the  inferior  Court. 

On  the  second  point,  I  am  of  opinion, 
that  under  the  provisions  of  the  act  for 
better  securing  the  payment  of  rent,  the 
attachment  was  improperly  awarded  by  the 
magistrate  for  more  than  the  quarter's 
rent  next  to  become  due,  the  rent  being 
payable  quarterly. 

I  concur,  therefore,  with  the  other 
Judges,  that  the  judgment  is  to  be  reversed, 
and  the  attachment  quashed.* 


^JUDGB  Cabell,  absent 


M'Rae  v.  Turnpike  Company. 

February,  189S. 

Porthoominir  Bond— ConfeMlon  of  Jadfcit  m- 
Effect. t  -  Tbe  coDfeHsioa  of  a  j  adffxneD  t  oo  a  fortli- 
comlnflT  bond  is  a  release  of  errors,  if  any  extet.  in 
tbe  oriffiaal  jadfirment. 

Johnson,  applied  for  a  supersedeas  to  a 
judgment  of  the  Superior  Court  of  Ches- 
terfield county,  rendered  against  the  ap- 
pellant. In  the  petition,  various  errors 
were  alledged  in  the  original  judgment 
But  it  appeared  by  the  record  that  a  forth- 
coming bond  had  been  taken,  and  M'Rae 
had  confessed  judgment  upon  it. 

February  10.  The  PRESIDENT,  deliv- 
ered the  opinion  of  the  Court* 

161  *The    Court    gives   no    opinion  on 
the    errors   assigned   in    the  original 

judgment,  as  in  Edmonds  v.  Green,  1  Rand 
44;  but  concur  in  the  opinion,  that  the 
confessing  of  the  judgment  on  the  forth- 
coming bond  was  a  release  of  errors,  if 
any,  in  the  original  judgment,  as  well  as 
in  the  judgment  on  the  forthcoming  bond 

The  motion  was  denied.* 

*NOTE,  JUDGE  COALTER,  read  the 
opinion  which  he  had  prepared  in  the  case 
of  Edmonds  v.  Green,  but  which  was  not 
then  delivered.    It  was  as  follows: 

Edmonds  v.  Green. 

JUDGE  COALTER: 

The  writ  issued  the  18th  of  FebniaTT, 
1818,  returnable  to  April  Superior  Court 
It  was  executed,  and  bail  bond  given;  Wil- 
liam Edmonds,  jun'r.,  the  security.  At 
April  Superior  Court,  the  entry  is,  that  the 
plaintiff  came  by  his  attorney,  and  that 
William  E.dmonds  of  this  county,  (not 
designated  as  William  Edmonds,  jun'r.,) 
enters  special  bail,  &c.  Now,  whether  he 
was  senior  or  junior,  or  whether  both  lived 
in  that  county,  does  not  appear;  so  that 
whether  the  appearance  bail  entered  special 
bail,  or  not,  we  do  not  know. 

At  rules  in  April,  the  cause  was  continued 
for  a  declaration.  At  rules  in  May,  declara- 
tion was  filed,  and  a  common  order  en- 
tered against  the  defendants,  and  William 
Edmonds,  jun'r.,  appearance  bail,  they 
having  failed  to  appear  and  give  special 
bail.  At  June  rules,  the  defendants,  still 
failing  to  appear,  they  are  ruled  to  appear 
and  plead.  At  July  rules,  the  defendants 
still  failing  to  appear,  the  common  order 
against  them  and  their  appearance  bail  is 
confirmed;    and    this    not    being  set 

162  aside  at  September  *Court,  judgment 
is  entered  as  at  that  term,  that  the 

judgment  in  the  office  be  confirmed,  and 
that  the  plaintiff  recover  against  the  defend- 
ants, and  William  Edmonds,  jun'r.,  their 
appearance  bail,  the  debt,  &c. 

All  these  rules,  &c.  are  said  to  be  taken 
on  motion  of  the  pIaintiflF*s  attorney:  from 
which  it  would  seem,  that  not  only  the 
clerk,  but  the  plaintiff's  attorney,  knew  that 
special  bail  was  given.  But  they  seem  to 
have  been  of  opinion,  that  unless  there  was 
an  appearance  and  plea,  or  at  least  an  ap- 
pearance, judgment  might  be  entered  by 
nil  dicit,  not  only  against  the   defendants, 


tSee  monoffrapbic  note  on  "Statutory  Bonds'*  ap- 
pended to  Ooolsby  ▼.  Strother.  21  Qratt  107. 
*JUDGB  Cabell,  absent 
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but  the  appearance  bail.  But  in  this  I 
have  no  doubt  they  were  wrong.  They 
had  no  more  right  in  this  case  to  take 
judgment  against  him,  than  against  ihe 
sheriff  for  want  of  plea,  when  no  bail  was 
required.  Giving  special  bail  entitled  the 
defendants  to  plead,  and  is  in  law,  as  I 
understand,  a  legal  appearance.  The  first 
rule,  on  filing  the  declaration,  ought  to 
have  been  to  require  a  plea  of  the  defend- 
ants, which  they  might  have  put  in,  either 
in  person  or  by  attorney;  and  on  failure,  a 
judgment  by  nil  dicit  at  the  next  rules,  and 
on  further  failure,  that  judgment  would  be 
confirmed. 

This  is  the  course,  which  the  clerk,  as 
judge  of  the  rules,  should  have  pursued. 
Here  there  was  a  clerical  error,  and  which 
the  appearance  bail,  had  he  known  of  it, 
might  have  had  corrected,  as  to  himself, 
at  the  next  term,  and  the  defendants  might 
have  set  the  whole  offic*  judgment  aside 
and  pleaded  to  issue.  Neither  was  done. 
But  when  the  appearance  bail  found  that 
judgment  and  execution  were  rendered 
against  him,  he  would  probably  have  moved 
the  Court  to  correct  this  clerical  error,  and 
quash  the  execution  and  bond,  at  least  as 
to  himself;  and  possibly  they  would  have 
been  quashed  as  to  all,  as  the  surety  in  the 
bond,  perhaps,  would  not  have  become 
surety,  unless  the  appearance  bail  was 
bound  to  him  as  principal.  This  he  fails 
to  do.  Nay,  further,  he  confesses  judg- 
ment on  the  bond. 

Under    all    these    circumstances,    how    is 
this     clerical      error     now     to     be     cor- 
rected? 
163  *Had  the  error  simply  been  in  the 

execution,  this  doubtless  would  have 
been  released  by  confessing  judgment  on 
the  bond.  But  the  execution  is  regular, 
and  the  error,  though  a  clerical  one,  is  in 
the  judgment  itself.  Could  the  Court  be- 
low have  amended  this  after  judgment  on 
the  bond,  whether  that  was  by  confession 
or  not,  and  as  a  consequence,  have  set 
aside  that  judgment  in  whole,  or  as  to  the 
appearance  bail  only?  If  that  Court  could 
have  corrected  the  original  judgment,  but 
could  not  have  disturbed  that  on  the  bond, 
especially  when  that  judgment  was  con- 
fessed, can  we  do  it?  If  we  correct  the 
error  in  the  original  judgment,  will  that 
on  the  delivery  bond  be  also  reversed? 
Suppose  that  had  not  been  by  confession, 
but  had  been  appealed  from  and  affirmed 
here,  the  original  judgment  being  no  part 
of  the  record,  and  not  brought  here  either 
by  appeal  or  supersedeas,  but  had  after- 
wards been  brought  here  by  supersedeas, 
could  we  have  reversed  the  judgment  on 
the  bond,  or  have  awarded  a  writ  of  resti- 
tution, had  the  money  been  paid  under  it? 
And  would  we  award  such  writ,  unless  it 
appeared  to  have  been  paid  by  the  appear- 
ance bail?  And  in  that  case,  how  would 
the  plaintiff  proceed  to  get  his  money  from 
the  defendants,  the  execution  on  the  de- 
livery bond  being  returned  satisfied?  If 
we  could  not  touch  the  judgment  on  the 
delivery  bond  after  an  affirmance  here,  and 
if  the  confession  of  judgment  is  equal  to 
an  affirmance  here,  can  we  effect  it  in  this 
case? 
Does  it  result  then,  that  where  a  party 


does  not  seek  to  reverse  a  judgment  until 
after  an  award  of  execution  on  the  deliv- 
ery bond  is  affirmed  here,  and  is  of  course 
beyond  further  appeal,  or  until  after  errors 
in  such  last  judgment  are  released,  and  it 
is  thus  beyond  the  power  of  any  Court, 
that  the  original  judgment  must  stand, 
though  erroneous,  it  being  now  beyond  the 
power  of  any  Court  to  place  the  parties 
where  they  would  have  stood,  had  relief 
against  the  original  judgment  been  asked 
for  in  time;  especially  when  there  is  no 
error,  of  which  the  original  defendants  can 
avail  themselves,  so  as  to  demand  a  writ 
of  restitution  of  the  money  paid  under 

164  the  execution,  of  which  ♦the  delivery 
bond   and    proceedings   thereon,   are, 

perhaps,  to  be  considered  as  forming  a  part? 

In  the  case  of  Cooke  v.  Pope's  adm'r., 
3  Munf.  167,  the  defendant  agreed  the 
damages.  This  was  held  to  be  equal  to  a 
confession  of  judgment,  and  to  cure  any 
error  in  the  declaration,  if  any  existed,  and 
the  case  went  off  on  that  point. 

By  the  act,  a  judgment  on  confession,  is 
equal  to  a  release  of  errors.  The  delivery 
bond  and  judgment  on  it  are  part  of  the 
proceedings  in  the  original  suit;  insomuch 
that  if  there  is  previous  error,  but  none  in 
the  bond  or  proceedings  on  it,  they  will 
fall  as  a  matter  of  course,  if  the  first  judg- 
ment is  reversed.  How  then,  can  there  be 
a  release  touching  this  part  of  the  suit  or 
proceedings,  unless  it  extends  to  every 
thing  whereon  these  proceedings  are 
founded? 

Had  the  party  filed  a  special  release  in 
writing,  extending  only  to  the  proceedings 
on  the  delivery  bond,  it  might  be  worthy 
of  enquiry  as  to  the  effect  of  such  special 
release.  But  can  the  act  of  Assembly  be 
construed  to  extend  the  release  only  to  a 
part  of  the  proceedings?  It  seems  to  have 
been  otherwise  interpreted  in  the  case  of 
an  agreement  of  the  damages  above  re- 
ferred to. 

We  cannot  know  what  was  the  consider- 
ation given  for  this  release.  Suppose  there 
had  been  a  general  release  in  writing  of 
all  manner  of  errors,  misprisions,  &c.,  and 
that  founded  in  fact  on  consideration  of  a 
stay  of  execution,  or  some  other  valuable 
consideration,  and  that  errors  existed  in 
the  original  proceedings,  by  which,  if  not 
released,  the  party  might  reverse  and  annul 
the  judgment  on  the  delivery  bond.  Ought 
not  such  general  release  to  be  construed 
as  extending  to  these  errors  thus  attempted 
to  be  laid  hold  of,  in  order  to  defeat  the 
very  judgment  on  the  delivery  bond,  con- 
cerning which  all  errors,  &c.  were  released? 
I  should  suppose  so.  Can  we  then  construe 
the  act  as  meaning  less  than  such  general 
release?  If  we  do,  a  party  knowing,  as 
in  this  case,  that  there  was  no  error 

165  *as  to  the  bond  and  proceedings  on 
it,  might  thus  gain  time  or  other  val- 
uable consideration,  and  afterwards  do  in- 
directly what  he  could  not  do  directly. 

Ashby  V.  Kiger.* 
February.  182B. 
Appeals— Costs  Improperly  Pecrccd.t— An  appeal  can» 


*JubGiE  Parr  did  not  sit  because  be  bad  decided 
tbecase  as  Chancellor. 
tAppeaU— Costs.— See  monograpblc  noU  on  "Ap- 
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not  be  taken  from  a  Chancery  Court  on  tbe  srroaDd 
that  the  appellant  ha^i  been  improperly  decreed 
to  pay  costs. 

This  was  a  suit  brought  in  the  Winches- 
ter Chancery  Court,  by  Ashby  against 
Kiger.  The  decree  was  in  favour  of  the 
complainant  on  the  matter  in  controversy, 
but  required  that  each  party  should  pay 
his  own  costs.  The  plaintiff  appealed  from 
so  much  of  the  decree. as  required  him  to 
pay  his  own  costs. 

Leigh,  for  the  appellant. 

No  counsel,  for  the  appellee. 

February  10.  JUDGE  GREEN,  deliv- 
ered his  opinion. 

The  jurisdiction  of  this  Court  is  limited 
to  decrees  and  judgments,  in  cases  where 
"the  matter  in  controversy"  amounts  to 
$100,  or  300  lbs.  of  tobacc©,  &c.,  exclusive 
of  costs.  The  matter  which  is  in  contro- 
versy in  the  suit,  and  upon  which  the 
judgment  or  decree  is  pronounced,  must 
not  only  be  of  the  value  aforesaid,  but  the 
controversy  in  relation  to  matter  of  that 
value  must  be  continued  by  the  appeal.  If 
the  case  be  within  the  jurisdiction  of  the 
Court,  the  matter  in  controversy  must  be 
enquired  into  and  determined;  and,  if 
the  decree  or  judgment  be  found 
166  *to  be  right  in  all  other  respects,  and 
erroneous  as  to  costs,  such  error 
may  be  corrected,  as  might  any  other  error, 
no  matter  how  small  in  amount.  Thus,  in 
Garnett  v.  Childers,  2  Munf.  277,  the  origi- 
nal matter  in  controversy  was  sufficient  to 
support  the  jurisdiction  of  this  Court; 
nothing  but  costs  was  decreed  in  the 
Court  below,  against  the  party  appealing, 
and  he  claimed  nothing  in  the  suit;  so  that 
his  appeal  could  not  continue  the  original 
controversy  as  to  the  matter  of  the  suit: 
and  the  Court  dismissed  the  appeal,  for 
want  of  jurisdiction.  In  Ross  v.  Gordon. 
2  Munf.  289,  the  matter  in  controversy 
originally  was  the  whole  amount  of  the 
judgment  at  law,  the  injunction  was  dis- 
solved as  to  721.  17  15^,  and  perpetuated 
as  to  the  residue  of  the  judgment,  and  the 
plaintiff  was  decreed  to  pay  costs.  The 
plaintiflf's  appeal  continued  the  controversy 
as  to  the  721.  17  IJ^,  and  the  Court  thereby 
had  a  jurisdiction  of  the  case;  and,  upon 
considering  the  record,  found  there  was  no 
error  but  in  respect  to  the  costs,  and  in 
that  respect  corrected  the  decree. 


peal  and  Error"  appended  to  Hill  v.  Salem,  etc.* 
Turnpike  Co.,  1  Rob.  263:  monogrraphic  not«  on 
•*C<»at«"  appended  to  Jones  v.  Tatum.  19  Gratt.  7a». 

Where  an  appeal  Is  dlsmiRsed  as  Improvldently 
allowed,  or  a  supensedeas  quashed,  as  I  mprovlden  tly 
awarded,  the  court  has  always  refused  lo  ^Ive  costs 
to  the  party  prevalllnar.  Ayres  v.  Lewellin.  8  Leiffh 
«17.  citlncr  principal  case.  See  principal  case  also 
cited  in  Broyles  v.  Bee,  18  W.  Va.  522. 

Appellate  Jurisdiction— Amount  In  Controversy.— In 
order  for  the  appellate  court  to  have  jurisdiction, 
the  matter  In  controversy  in  the  suit,  and  upon 
which  the  Judgment  or  decree  is  pronounced  must 
notonlv  be  of  the  iurisdlctlonal  value,  but  the  con- 
troversy in  relation  to  the  matter  of  that  value  must 
be  continued  by  the  appeal.  If  the  case  be  within 
the  Jurisdiction  of  the  court,  the  matter  in  contro- 
versy  must  be  Inquired  into  and  determined;  and 
if  the  decree  or  judjrment  be  found  risrht  in  all 
other  respects,  and  erroneous  as  to  costs,  such  error 
may  be  corrected  as  might  any  other  error,  no 
matter  how  small  the  amount.  Jones  v.  Cunnlnsr- 
ham.7  W.  Va.  718:  McKinney  v.  Kirk.  9  W.  Va.  S-a: 
Rymer  v.  Hawkins,  18  W.  Va.  316:  Bee  v.  Burdett. 
tMW.  Va.748. 

See  further,  monojrraphic  note  on  *  Appeal  and 
Error'*  appended  to  Hill  v.  Salem,  etc..  Turnpike 
C30..  1  Rob.  2«3. 


In  the  case  at  bar,  the  plaintiff  has  not 
appealed  from  the  decree,  so  far  as  it  de- 
termines the  whole  matter  in  controversy 
in  the  original  suit,  but  only  as  to  the 
decree  respecting  the  costs.  No  costs  be- 
ing decreed  to  either  party,  such  an  appeal 
does  not  continue  the  original  controversy, 
and  involves  nothing  but  the  question  as 
lo  the  costs.  If  there  were  any  doubt  as  to 
this  construction  of  the  statute,  the  mis- 
chievous consequences  of  a  contrary  con- 
struction would  completely  justify  it  In 
this  case  the  Court  would  be  under  the 
necessity,  to  enable  them  to  decide  ujx^n 
the  question  of  costs,  of  examining  a  vo- 
luminous record;  and  the  costs  incurred  hy 
the  parties  in  prosecuting  an  appeal  to  get 
a  decision  upon  that  question,  would  prob- 
ably be  greater  in  this  case,  and  in  most 
others,  than  the  value  of  the  matter  in  con- 
troversy. Could  it  be  tolerated  that  a 
party  claiming  $1000  in  his  suit,  of  which 
$1  was  disallowed  by  the  Court  beluw, 
should,  for  that  cause,  be  allowed  an  appeal 
to  this  Court,  the  costs  of  which  might  be 

$100?     I  think  not. 
167  *The   appeal   should  be   dismissed, 

as     having     been      improvidently 
granted,  but  without  costs. 

The  other  judges  concurred,  and  the  ap- 
peal was  dismissed.* 


Smith,  &*:.  v.  Carter,  &c. 

February.  1825. 

Wills— Proof  of  Conten to -Parol  Bvideiice.t— Where  a 

will  has  been  resrularly  proved  In  a  Court  of  Pro- 
bate, and  afterwards  destroy ed  by  the  eaemy. 
with  the  book  in  which  it  was  recorded,  its  coa- 
tents  may  be  proved  by  parol  evidence. 
Destruction  of  Records  Statute- Cumulative.t-The 
remedy  pointed  out  in  the  8d  section  of  the  act  tor 
the  relief  of  persons  who  may  be  injured  by  ite 
destruction  of  records,  1  Kev.  Code.  &I0.  is  oolf 
cumulative,  and  does  not  deprive  the  party  of 
his  remedy  at  common  law. 

This  was  an  action  of  ejectment  brought 
in  Henrico  Superior  Court  of  Law,  by 
Smith  and  others,  by  their  guardian,  against 
Carter  and  another,  for  a  tract  of  land  in 
Henrico  county.  On  the  trial  of  the  is^iic. 
the  plaintiffs  proved  that  a  certain  Oba- 
diah  Smith  died  in  the  year  1765.  seised  in 
fee  of  the  land  in  the  declaration  men- 
tioned, leaving  three  sons,  William,  (bis 
eldest  and  heir  at  law,)  Samuel  and  John; 
and  they  produced  the  will  of  William,  tbe 
heir  at  law,  made  and  proved  in  North 
Carolina,  and  thence  certified  to  the  County 
Court  of  Henrico,  where  it  was  duly  ad- 
mitted to  probate,  and  recorded;  whereby 
the  land  was  devised  to  the  plaintiffs.  The 
defendants,  on  their  part,  produced  the 
certificate  of  tTie  probate  of  the  last  will 
and  testament  of  the  same  Obadiah  Smith, 
in  Henrico  County  Court,  in  October,  IT^o. 
This  certificate  was  duly  authenticated, 
and  it  states  that  the  will  was  proved  by 
the  oath  of  the  witnesses  thereto.  It  was 
admitted  that  the  Henrico  will-book  of  the 


•Judge  Cabkll..  absent. 

twills -Proof   of    Contents-Parol    Bvldeace-See 

g-enerally.  monoflrraphic  note  on  "Wills"  appended 
to  HufiThes  v.  Husrhes.  2  Munf.  209. 

The  principal  case  Is  cited  with  approval  in  Apper- 
son  V.  Dowdy.  82  Va.  7T». 

(Destruction  of  Records— Statute -Camalative.- See 
principal  case  cited  with  approval  In  Corbett  r. 
Nutt,  18  Qratt.  639. 
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year  1765,  and  for  soipe  time  before 

168  and  after,  along  with  sundry   *other 
papers   and   records,   were   destroyed 

by  the  public  enemy  during  the  war  of  the 
revolution.  And  then  the  defendants  of- 
fered parol  evidence  to  prove  the  contents 
of  Obadiah  Smith's  will,  mentioned  in  the 
certificate  of  probate,  so  far  as  the  same 
respected  the  lands  in  controversy;  and 
that  that  will  contained  a  devise  thereof  to 
that  testator's  son  John,  in  fee  simple,  under 
whom  the  defendants  claimed  title.  To 
the  introduction  of  this  parol  evidence,  the 
plaintiffs  objected;  but  the  Court  over- 
ruled the  objection,  and  admitted  the  evi- 
<3ence;  and  the  plaintiffs  excepted  to  the 
opinion.  A  verdict  and  judgment  were 
rendered  for  the  defendants.  The  plaintiffs 
appealed  to  this  Court. 

Nicholas,  for  the  appellants,  took  three 
objections: 

1.  That  parol  evidence  of  a  will  of  lands, 
is  not  admissible.  The  will  in  anestion.  if 
destroyed,  could  only  be  supplied  in  the 
mode  pointed  out  in  the  act  of  Assembly, 
relative  to  records  that  have  been  de- 
stroyed. 

2.  That,  in  this  case,  the  defendants  did 
not  offer  proof  of  possession  under  an  al- 
ledged  will,  but  attempted  to  set  up  the 
will  itself. 

3.  That  at  least  it  was  the  duty  of  the 
defendants  to  attempt  to  set  up  the  will  in 
Chancery,  by  an  issue  of  devisavit  vel  non. 
Brent  v.  Doe,  Gilm.  211. 

Leigh,  for  the  appellee,  said  that  Brent 
V.  Doe,  was  the  case  of  a  suppressed  will. 
which  had  never  been  admitted  to  record. 
But  the  question  is,  whether  after  a  will 
has  been  recorded,  parol  evidence  can  be 
admitted  to  prove  its  contents,  in  case  of 
its  destruction.  The  fact  of  its  having  been 
recorded  is  established  by  the  certificate. 
A  will  is,  in  this  respect,  on  the  same  foot- 
ing as  a  deed,  in  which  case,  parol  evi- 
dence would  undoubtedly  be  admitted. 
The  act  of  Assembly,  1  Rev.  Code,  515,  516, 
does  not  repeal  the  general  rule  of  evi- 
dence. The  remedy  there  given  is  cumula- 
tive.    If  it  had  the  effect  contended 

169  for,  it  would  *repeal  the  equitable, 
as  well  as  the  common  law,  jurisdic- 
tion. The  case  of  Bagwell  v.  Elliott,  2 
Rand.  190,  is  unlike  this  case,  because  here 
there  was  a  probate.  Copies  of  records 
may  be  read  in  evidence.  1  Phill.  Evid. 
309,  310;  lb.  398. 

February  17.  JUDGES  COALTER  and 
CABELL,  were  of  opinion  that  the  judg- 
ment should  be  affirmed. 

The  PRESIDENT: 

This  is  not  the  case  of  setting  up  a  will 
by  proving  it  before  a  jury.  In  this  case, 
the  will  was  regularly  proved  in  the  Court 
of  probate,  as  appears  by  the  record,  and 
afterwards  destroyed  by  the  enemy;  as  was 
also,  the  book  in  which  it  was  recorded. 
The  only  question  is,  whether  its  lc»ss  can 
be  supplied  by  parol  proof  of  its  contents 
before  a*  jury.  The  rule  is,  that  the  best 
evidence  that  the  nature  of  the  case  will 
admit  of,  is  to  be  received.  On  this  princi- 
ple, I  think  the  evidence  was  admissible. 
Though  parol  proof  of  the  contents  of  an 
instrument  must  be  generally  very  defect- 


ive, (it  being  seldom  possible,  after  a  lapse 
of  time,  that  the  witness  can  recollect  the 
precise  expressions  in  it,  or  their  colloca- 
tion, on  which  its  meaning  often  depends;) 
yet  in  aid  of  a  long  and  continued  posses- 
sion in  the  defendants,  and  those  under 
whom  they  claim,  such  testimony  may  be 
resorted  to.  It  is  the  best  evidence  the 
nature  of  the  case  will  admit  of.  The  pro- 
vision in  the  3d  section  of  the  act  for  the 
relief  of  persons  who  may  be  injured  by 
the  destruction  of  records,  might  have  been 
resorted  to,  but  the  remedy  in  that  provi- 
sion is  only  cumulative,  and  does  not  de- 
prive the  party  of  any  pre-existing  remedy, 
by  changing,  the  rules  of  evidence  at  the 
common  law.  I  think,  therefore,  that  the 
judgment  ought  to  be  affirmed.* 
Judgment  aflirmed. 

170  *Al|pn  V.  Frefland. 

February.  I82b. 

Equity  Practice— Inluncti on -Sale  under  Execution. t— 

Wbere  slaveu  are  taken  under  execution,  and 
a  tbird  person  clainiH  tbem  under  •<  prl«>r  Male 
to  bim  by  tbe  debtor,  a  Court  of  Equity  will  not 
restrain  a  Hale  under  ibe  execution,  unless  the 
slaves  seem  to  possess  some  peculiar  value,  wbicb 
cannot  be  compensated  for  In  damages.  Per 
Cars  and  Oreen.  Judfres. 

Same  Same— Sane— Slaves.— In  resrard  to  slare 
property,  a  Court  of  Equity  oucrbt  to  use  a 
firreater  latitude  in  apiilyinflr  Us  restrainlnf 
power,  tban  in  otber  personal  property.  Per 
Gbvbn  and  Brooke.  Judcres. 

Fraud-  Estabilahment.t- w  bat  circumstances  estab- 
lisb  fraud  in  a  sale? 

This  was  a  suit  in  Chancery,  brought  in 
the  County  Court  of  Henrico,  by  Allen 
against  Freeland.  The  bill  states,  that  on 
the  13th  day  of  April,  1822,  the  complainant 
purchased  of  Wright,  sundry  slaves,  for 
the  price  of  $1209,  and  the  said  slaves  >vere 
delivered  to  him;  but  having  been  hired 
for  a  year  to  another  person,  they  were 
re-delivered  to  him  until  the  end  of  the 
year,  1822:  that  a  bill  of  sale  was  executed 
to  the  complainant:  that  since  that  time, 
a  certain  Freeland  had  obtained  a  judgment 
against  the  said  Wright,  for  about  $1000, 
and  sued  out  an  execution  thereon:  and  had 
levied  the  same  on  two  of  the  said  slaves, 
who  were  about  to  be  sold  by  the  sheriflF, 
on  the  day  that  the  bill  was  filed.  The 
complainant  averred  that  he  was  a  fair  and 
bona  fide  purchaser,  before  judgment  and 
execution  issued,  of  which  the  said  Free- 
land  had  notice;  yet  the  latter  was  press- 
ing a  sale  of  the  said  slaves.  The  com- 
plainant, therefore,  prayed  that  Freeland 
might  be  made  a  defendant,  and  that  the 
Court  would  injoin  and  restrain  him  and 
the  sheriff  from  proceeding  to  sell  the  said 
slaves,  until  the  claim  of  the  complainant 
mip^ht  be  enquired  into,  &c. 


♦Judges  Carb.  and  HBEEn.  absent. 

The  case  was  arg-ued  before  Judge  Carb  came 
int«^  tbe  court. 

tEquity  Practice— Injunction— 'dale  onder  Execution. 
—On  tbis  subject,  see  foot-nnte  to  Bowyer  v.  Crelub, 
3  Rand.  2R,  where  the  subject  Is  discussed  and  the 
ca<«es  cltlnir  the  principal  case  arecollecied 

The  principal  rase  Is  cited  on  tbe  subject  In  Bow- 
ver  V.  Creigb.  SRand.  82:  Randolph  v.  Randolph.  6 
Rand.  Ift6.  203:  Spencer  v.  Pilcher.  8  Leiarh  R8S: 
Snoddy  v.  Haskins.  l2Gratt.  866:  Summers  v.  Bean, 
ISOratt.  416:  Walker  v.  Hunt.  2  W.  Va.  404:  Knbn 
V.  Mack,  4  W.  Va.  194:  Baker  v.  Rinehard,  11  W.  Va. 
24a 

tFraud.- See  monofirrapMc  noU  on  *Fraud"  ap- 
pended to  MontfiTomery  v.  Rose,  1  Pat.  A  H.  (i. 
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The  injunction  was  awarded. 

Freeland  answered,  stating  that  some- 
time in  the  year  1820,  he  commenced  a  suit 
against  Wright,  in  the  Superior  Court  of 
Buckingham  county:  that  after  many  de- 
lays, contrived  by  the  said  Wright,  and  a 
removal  of  the  cause  to  Prince  Edward 
county;   and   finding,  at  length,  that 

171  the  *cause  would  be  tried  in  the  latter 
county,  he  carried  off,  or  caused  to 

be  removed,  his  property,  in  a  secret  man- 
ner: that  the  said  Wright  made  repeated 
declarations  that  he  would  dispose  of  his 
estate  in  such  a  way,  as  to  defeat  the  effect 
of  any  recovery  which  the  respondent 
might  obtain  against  him:  that  the  cause 
was  tried  at  April  term,  1822,  and  a  verdict 
and  judgment  rendered  against  the  said 
Wright,  for  the  sum  of  $1000,  to  be  dis- 
charged by  the  payment  of  $500  and  costs: 
that  he  has  heard,  and  believes,  that  the 
title  of  the  said  Allen,  to  the  slaves  in 
question,  is  fraudulent;  and  that  the  slaves 
are  justly  subject  to  the  execution  under 
which  they  were  taken:  that  the  complain- 
ant had  combined  with  the  said  Wright,  for 
the  express  purpose  of  defeating  or  delay- 
ing the  claim  of  the  respondent,  and  that 
the  said  slaves  ought  to  have  been  sold  as 
the  property  of  the  said  Wright,  to  sat- 
isfy the  judgment  aforesaid.  He  therefore 
charges  that  Allen's  claim  to  the  said  slaves 
is  fraudulent,  and  a  mere  pretence  to  defeat 
the  debt  of  the  respondent. 

On  motion,  the  injunction  was  after- 
wards dissolved. 

The  following  evidence  was  filed  in  the 
cause: 

1.  A  bill  of  sale  executed  by  Wright 
to  Allen,  of  the  slaves  in  question,  dated 
the  13th  day  of  April,  1822,  for  $1209,  with 
a  general  warranty. 

2.  A  bill  of  sale  for  the  same  slaves,  dated 
on  the  same  day,  and  for  the  same  consid- 
eration, from  Fariss  to  Allen,  with  general 
warranty. 

3.  Many  depositions  were  taken,  which 
proved  the  following  facts: — that  Fariss 
sold  the  negroes  in  question  at  the  request 
of  Wright,  and  believed  them,  at  that  time, 
to  be  the  property  of  Wright;  that  Allen 
became  the  purchaser,  and  complied  with 
the  conditions  of  sale,  by  giving  bonds: 
that  Fariss  had  once  claimed  the  negroes, 
under  a  purchase  from  Wright,  in  the  year 
1821;  but  Fariss  being,  at  that  time,  under 
age,  the  parties  deemed  the  sale  invalid, 
and  the  bill  of  sale  which  Wright  had 
given     to      Fariss,     was      given     up     by 

the     latter:     that     Fariss     made     a 

172  *bill  of  sale  to  Allen,  at  his  request, 
on  the  same  day  that  the  bill  of  sale 

was  made  by  Wright  to  Allen:  that  it  was 
intended,  that  Fariss  should  take  posses- 
sion of  the  slaves,  under  his  purchase,  but 
that  he  never  did  take  such  possession: 
that  Allen  gave  two  bonds,  at  one  and  two 
years  credit,  for  the  amount  of  the  sales, 
which  were  executed  to  Fariss,  and  not  to 
Wright,  which  was  done  at  Wright's  re- 
quest, although  Fariss  considered  the  bonds 
as  Wright's  property:  that  the  crier  who 
sold  the  negroes,  did  not  positively  know  to 
whom  they  belonged,  but  he  supposed  that 
they    were    Fariss's    property,   because   he 


was  in  possession  of  them:  that  the  negroes 
were  sold  at  a  tavern  in  Henrico  county, 
in  the  month  of  April,  1822,  where  there 
were  8  or  10  persons,  or  more,  present: 
and  they  were  all  knocked  off  to  Allen,  as 
the  highest  bidder:  that  at  the  sale, Wright 
declared,  in  the  presence  of  Fariss,  that  tiie 
slaves  belonged  to  him,  (Wright,)  and  were 
to  be  sold  for  his  benefit:  that  an  adver- 
tisement was  stuck  up  at  the  tavern  where 
the  sale  was  had,  which  stated  that  the  ne- 
groes belonged  to  Wright;  which  adver- 
tisement was  signed  by  Fariss:  that  Wright 
declared  his  intention,  while  Freeland  s  suit 
was  depending  against  him,  to  make  over 
his  property,  so  that  he  should  never  ?et 
any  thing  out  of  him. 

Upon  an  appeal  to  the  Richmond  Chan- 
cery Court,  from  the  order  of  dissolution, 
the  Chancellor  affirmed  the  said  order;  and 
Allen  appealed  to  this  Court,  from  this  deci- 
sion. 

Selden,  for  the  appellant. 
Stanard,  for  the  appellee. 
February  17.    The  Judges  delivered  their 
opinions.* 

173  *JUDGE  CARR: 

In  this  case,  Freeland  having  an 
execution  against  Wright,  levied  it  on  two 
slaves,  as  the  property  of  his  debtor;  and 
the  plaintiff  injoined  the  sale,  on  the  ground 
that  he  was  a  fair  purchaser  of  the  slaves, 
from  Wright,  at  a  public  sale,  made  prior  to 
the  judgment;  and,  therefore,  not  affected 
by  it.  In  Wilson  v.  Butler,  3  Munf.  539,  this 
Court  decided,  that  the  legal  remedy  of  a 
party,  whose  property  was  wrongfully 
seized  under  an  execution  against  another, 
was  not  in  exclusion  of  a  proceeding  in 
equity,  having  for  its  object  the  retention 
of  the  property  in  specie;  and  this  equitable 
jurisdiction  was  placed  on  the  same  ground 
with  the  specific  execution  of  contracts. 
Every  case  of  this  class,  presents  to  the 
sound  discretion  of  the  Court,  this  ques- 
tion; whether,  under  all  the  circumstances, 
it  is  better  for  the  advancement  of  justice. 
that  they  should  interpose,  or  le?ve  ihe 
party  to  his  legal  remedy.  In  Wilson  v. 
Butler,  the  application  was  under  a  deed 
of  trust,  (the  creature  of  equity;)  the  prop- 
erty taken  by  the  execution  consisted  of 
family  slaves,  placed  in  the  care  of  ihc 
trustee,  for  the  support  of  a  feme  covert, 
and  her  family;  and  the  Court  state,  as  one 
of  the  grounds  of  interference,  that  dam- 
ages would  be  an  inadequate  compensation. 
The  case  made  by  the  bill  before  us,  is  of  a 
different  complexion.  No  sacrifice  of  feel- 
ing, no  considerations  of  humanity,  are  in- 
volved. These  were  not  family  slave?,  but 
strangers  to  the  plaintiff, — ^brought  Jtroni 
a  distance,  and  casually  purchased  at  a  pub- 
lic sale:  no  statement  that  they  were  pecul- 
iarly valuable  for  their  character,  quahties, 
or  skill  in  any  trade  or  handicraft;  or  that 
the  plaintiff  bought  them  cheap,  and  would 
be  injured  by  the  loss  of  his  bargain.  He 
has  paid  no  money,  and  never  can  be  forced 
to  pay  a  cent,  if  he  does  not  hold  the  slaves. 
The  money  which  he  intended  to  vest  in 
this  way,  he  has  had  the  use  of;  and  could 
now  vest  it  much  more  advantageously,  in 
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the  same  kind  of  property.     All  his 

174  legal  *remedies  are  before  him,  and 
no   suggestion  of   insolvency   in   the 

defendant.  By  refusing  the  aid  of  equity, 
then,  the  plaintiff  can  suffer  no  material 
injury,  .while,  by  its  interference,  Wright 
is  enabled  to  consummate  his  unhallowed 
purpose  (so  fully  in  proof;)  and  the  claim 
of  a  fair  creditor,  probably  defeated.  On 
this  view  of  the  case,  I  should  be  inclined 
to  affirm  the  decree,  even  upon  the  hypothe- 
sis that  the  plaintiff  was  a  bona  fide 
purchaser.  But,  this  record  presents  strong 
grounds  for  implicating  him  in  the  fraud, 
which  it  is  so  clear  that  Wright  and  Fariss 
were  attempting  to  perpetrate.  He  states, 
in  his  bill,  that  he  bought  the  slaves  of 
Wright.  Yet,  it  is  in  evidence,  that  they 
were  advertised  for  sale  by  Fariss.  The 
crier  says  he  thought  they  belonged  to 
Fariss.  The  plaintiff  executed  his  bonds 
for  the  purchase  money,  to  Fariss.  He 
told  W.  I.  Freeland,  after  the  levy  of  the 
execution,  that  he  had  bought  of  Fariss; 
and  he  received  bills  of  sale,  both  from 
Fariss  and  Wright;  and  each  bill  of  sale 
contains  a  general  warranty,  and  states, 
that  the  plaintiff  had  given  his  bonds  to  the 
maker,  for  the  purchase  money.  These  bills 
are  said,  by,  one  witness,  to  have  been  exe- 
cuted since  the  sale.  Is  it  possible  to  ac- 
count for  this  conduct  in  the  plaintiff,  unless 
upon  the  supposition,  that  he  knew  of  the 
trafficking  and  combination  between  Wright 
and  Fariss,  to  withdraw  these  slaves  from 
the  reach  of  the  creditor,  and  of  the  bill 
of  sale  from  Wright  to  Fariss  for  them? 
And,  if  he  knew  of  this,  the  conclusion  is 
strong,  that  he  purchased  to  aid  their  views: 
that  the  sale  was  colourable  merely;  and 
that  his  present  suit  is  for  their  benefit, 
not  his  own. 

I  am  for  affirming  the  decree. 

JUDGE  GREEN: 

In   general,   a    Court   of   Equity   has    no 

jurisdiction  to  give  relief,  where  the  party 

has    a    remedy    at    law,    unless    the    legal 

remedy  be   inadequate  to  the  doing 

175  of  complete  justice  *between  the  par- 
ties;   but    in    such    cases.    Chancery 

has  jurisdiction.  It  is  upon  this  principle 
only,  that  Courts  of  Equity  decree  the  spe- 
cific execution  of  contracts,  in  cases  where 
the  legal  remedy  of  the  party  is  inade- 
quate. Thus,  a  contract  for  land,  may  be 
specifically  executed  in  Chancery,  because 
each  piece  of  land  has  a  value,  arising  from 
its  local  situation,  and  circumstances  pecul- 
iar to  itself;  especially  in  relation  to  par- 
ticular persons.  Damages  can  only  be 
given,  at  law,  to  the  amount  of  the  market 
value  of  the  property,  or  the  value  which 
any  person  wishing  to  purchase  land,  with- 
out regard  to  the  peculiar  advantages  of 
the  particular  tract,  in  relation  to  his  own 
particular  views,  would  put  upon  it.  And. 
therefore,  such  damages,  in  general,  would 
not  be  an  adequate  compensation  to  the 
disappointed  party.  In  like  manner,  dam- 
ages given  to  the  vendor  of  land  for  the 
failure  to  perform  the  contract,  would,  in 
general,  be  an  adequate  compensation  to 
him.  But  Equity  will  not,  in  general,  decree 
the  specific  execution  of  a  contract  relating 


to  personal  chattels,  because  damages 
are,  in  such  cases,  a  perfect  compen- 
sation for  the  injury  arising  from  the  fail- 
ure to  perform  the  contract;  since  money 
would,  in  general,  purchase  other  articles^ 
of  personal  property,  of  the  same  qualities 
and  value.  In  such  cases,  the  assistance 
of  a  Court  of  Equity  is  ''uperfluous.  Yet, 
in  England,  a  Court  of  Equity  will  inter- 
fere to  give  to  the  owner  articles  of  per- 
sonal property,  which,  although  they  may 
be  of  little  value  in  the  market,  are  pre- 
cious to  the  owner,  and  cannot  be  re-placed 
by  any  other  thing  of  the  like  kind;  as  an 
ancient  horn  which  had  been  in  the  family 
for  ages;  old  family  plate,  &c. 

Upon  the  same  principle  as  a  Court  of 
Equity  will  aid  the  person  entitled,  to  get 
the  possession  of  specific  property,  the 
Court  will  (as  was  said  by  Judge  Roane, 
for  the  whole  Court,  in  Wilson  and  Trent 
V.  Butler  and  al.  3  Munf.  564,)  interfere 
by  injunction,  to  preser\^e  specific  property 
in  possession  of  the  owner.     But  to  justify 

such  interposition,  the  property  must 
176      have  a  peculiar  value,  or  ♦properties 

which  attach  the  owner  to  it,  and 
such  as  cannjot  be  re-placed  by  the  pur- 
chaser of  similar  property,  in  the  market; 
so  that  damages  will  not  be  an  adequate 
compensation  for  the  loss  of  the  property. 
There  is  no  remedy  at  law,  which  insures 
the  recovery  of  specific  property.  The 
judgment  in  detinue  can  only  be  enforced 
by  distringas.  Slaves  are  a  peculiar  species 
of  property.  They  have  moral  qualities, 
and  confidence  and  attachment  grow  up 
between  master  and  slave;  the  value  of 
which  cannot  be  estimated  by  a  jury.  These 
principles  are  practised  upon  in  the  Eng- 
lish Court  of  (Chancery,  in  relation  to  per- 
sonal property,  not  properly  the  subject  of 
compensation  in  damages.  Lady  Arundell 
v.  Phipps,  10  Ves.  139;  Milbourn  v.  Thorn- 
ton, 10  Ves.  163.  I  should  incline  to  think 
that  slaves  ought,  prima  facia,  to  be  con- 
sidered as  of  peculiar  value  to  their  owners, 
and  not  properly  a  subject  for  adequate 
compensation  in  damages,  as  land  is  con- 
sidered to  be  to  a  purchaser;  but  that  this 
presumption  may  be  repelled,  as  in  the  case 
of  a  person  purchasing  slaves  for  the 
avowed  purpose  of  selling  them  again.  In 
this  case,  the  appellant  does  not  appear  ever 
to  have  seen  the  slaves  before  he  purchased 
them.  They  resided,  until  a  short  time,  in 
Buckingham;  he,  probably,  in  Henrico.  He 
never  had  possession  of  them,  and  never 
paid  any  part  of  the  purchase  money.  And, 
upon  this  ground,  I  should  incline  to  think, 
that  the  injunction  was  properly  dissolved. 
It  is  not  necessary,  however,  to  decide 
the  case  upon  this  ground,  since  I  am  per- 
fectly satisfied,  that  Wright  and  Faris.s 
were  guilty  of  a  gross  fraud  in  the  disposi- 
tion of  this  property;  the  sole  object  of 
which  was  to  frustrate  the  demand  of  the 
appellee,  and  to  preserve  the  property  for 
Wright;  and  that  the  appellant  was  a  par- 
ticipator in  the  fraud.  It  is  not  necessary 
to  notice  the  multiplied  proofs  of  the  fraud 
of  Wright  and  Fariss.  Every  thing  done 
by  them  indicated  to  Allen,  that  the  sale 
was  not  made  with  the  usual  motives,  which 
induce   men   to   part   with   their   property; 
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d  every  thing  done  by  Allen, 
lews  that  he  understood  the  real 
)tives,  upon  which  the  others  acted; 

he  acted  in  collusion  with  them, 
jroes  were  professedly  sold  by 
>  the  property  of  Wright,  who  was 

yet  the  bonds  (if  any  were  exe- 
vere  given  to  Fariss;  and  Allen 
)ill  of  sale  from  him  with  general 
^     This   was   in   pursuance  of  the 

scheme  of  fraud,  in  conveying 
oes  to  Fariss.  But,  doubting  the 
of  this  title,  a  deed  was  also  exe- 

Allen  by  Wright,  probably  at  an 
riod.  The  sale  was  made  whilst 
-oes  were  hired  out,  without  any 
nt  on  the  part  of  the  person  hiring 

give  them  up.  This  unusual  and 
inexampled  course  was  calculated 
:  deeply  the  price  of  the  negroes. 
y  was  the  sale  made  under  these 
ances?  A  person  hard  pressed  for 
night  indeed  resort  to  such  a  des- 
xpedient  to  raise  it.  But  Wright 
A'ant  money;  for  he  sold  on  a  credit 
.nd  two  years;  or  rather  he  did,  as 

really   want   money,   but   did    not 

o  part  with  the  negroes,  or  leave 
ible  to  the  payment  of  his  debts, 
roes  were  sold  at  a  country  tavern 
f  far  from  Richmond,  where  they 
'  would  not  have  been  carried  and 
Wright  had  really  intended  to  sell 
earnest,  for  the  best  price  he  could 
right  was  selling  all  his  property, 
not  require  any  security  for  so 
able   a   sum,   and   all   that   he   was 

It  does  not  even  appear,  whether 
chaser  was  to  have  the  hire  of  the 

for  the  year  1822,  or  not.  It  is 
;,  that  not  a  word  was  said  at  the 
^n  that  subject;  and  that  in  the  un- 
ling  of  all  parties  concerned,  it  was 

immaterial,    as    Wright    was    not 

with  the  negroes,  or  their  hires, 
etended  purchaser  has  not  paid  a 
,  nor  taken  possession  of  the  prop- 
ill  these  circumstances  are  so  in- 
nt  with  the  usual  course  of  bona 
nsactions,  as  conclusively  to  con- 
lis  transaction  as  fraudulent,  on  the 
irt  of  all  persons  concerned.    Allen 

not  seeking  to  *avoid  a  loss;  he 
innot  lose  any  thing.     The  circum- 

prove,  that  he  had  no  particular 
for  wishing  to  own  these  slaves; 
s  now  struggling,  without  any  per- 
terest  in  the  event,  to  consummate 
5  fraudulent  contrivance. 

order  dissolving  the  injunction 
>e  affirmed. 

E  CO ALTER: 

e  merits,  I  am  of  opinion,  under  all 

umstances,  that  the   appellant   had 

ason    to   believe   that   the    sale   to 
fraudulent;  and  he  is,  at  the  least, 

himself,  without  any  apparent  in- 

3  consummate  a  fraud  on  the  ap- 

But,  if  that  was  not  the  case,  still, 

g    to    his    bill,    he    claims    under 
the    fraudulent    debtor,    who    had 

)nveyed  the  slaves  for  the  purpose, 
him   and   his   grantee,  to   defraud 

itors,    which,    though    void    as    to 

IS  good  as  to  him;  so  that  he  had 


probably  no  title  to  pass,  of  which  the 
appellant  could  avail  himself.  Again;  if 
there  were  nothing  in  all  this,  yet,  under 
the  circumstances  of  this  case,  the  most  I 
would  do  would  be,  to  perpetuate  the  in- 
junction, on  condition  that  the  appellant 
would  pay  the  money  into  Court  within  a 
reasonable  time,  otherwise  to  dissolve  it. 

The  PRESIDENT: 

The  principle  on  which  the  Court  of 
Chancery  exercises  its  restraining  power 
in  this  country,  in  a  case  in  which  the  pe- 
culiar value  of  the  property  cannot  be  com- 
pensated for  at  law,  is  the  same  on  which 
the  English  Courts  proceed.  But,  as  re- 
gards slave  property,  there  is  a  wider  range 
for  its  application.  Slaves  are  not  only 
property,  but  they  are  rational  beings,  and 
entitled  to  the  humanity  of  the  Court,  when 
it  can  be  exercised  without  invading  the 
right  of  property;  and  as  regards  the 
179  owner,  their  value  is  ♦much  enhanced 
by  the  mutual  attachment  of  master 
and  slave;  a  value  which  cannot  enter  into 
the  calculation  of  damages  by  a  jury.  In 
all  such  cases,  therefore,  this  Court  has 
exercised  a  restraining  power,  except  a  case 
in  which,  whatever  may  be  the  decision  of 
it,  the  property  is  to  be  sold,  and  the  only 
controversy  is  as  to  the  proceeds  of  the 
sale.  In  this  case,  though  Allen  purchased 
the  property  at  a  public  sale,  and  was  but 
a  short  time  in  possession  of  it,  in  his  opin- 
ion, he  may  have  gotten  a  bargain;  he  may 
have  set  a  higher  value  on  the  moral  quali- 
ties of  the  slave  (of  which  he  may  have 
been  informed  by  others)  than  a  jury  would 
have  compensated  him  for.  I  therefore 
think  that  the  injunction  was  properly 
awarded. 

On  the  merits,  I  refused  the  appeal  in  the 
country,  and  concur  in  the  opinion,  that  the 
decree  ought  to  be  affirmed. 


Thornton  v,  Thornton, 

February,  1825. 
Joint  Tenancy- What  Constltntes— B«Ute  to  Ha«baad 
and  Wife.*— An  estate  irlven  to  husband  and  wife 
Is  nota  joint-tenaucy,  and  therefore  not  affected 
by  our  act  of  Assembly,  concern iufir  joint  rignls 
and  oblifirations.  In  such  an  estate,  each  party 
takes  the  entirety,  and  the  survivor  ukes 
the  whole,  not  by  survivorship,  but  by  virtue  of 
the  original  conveyance. 

This  was  an  appeal  from  the  Fredericks- 
burg Chancery  Court,  where  Frances  and 
Ann  F.  Thornton,  infants,  filed  a  bill  against 
Francis    Thornton,    by    their    next    friend. 


«Joint  Tenancy-What  Constltates-Estato  to  Has- 
band  and  Wife.— A  devise  or  conveyance  of  an  es- 
tate to  husband  and  wife  does  not  create  a  joint 
tenancy  In  the  technical  sense  of  that  term,  bat 
each  party  takes  the  entirety,  and  the  survivor 
ukes  the  whole,  not  by  survivorship  but  by  virtae 
of  the  orifirlnal  conveyance.  For  this  proposition, 
the  principal  case  is  cited  with  approval  In  M'Clana- 
chan  V.  Slter.  2Gratt  297;  Norman  v.  Cunningham. 
BGratt.70.  78:  Dooley  v.  Baynes.  86  Va.  5W.  10  S.  E. 
Rep.  974:  Beckham  v.  Duncan.  1  Va.  Dec  695:  Beck- 
ham V.  Duncan.  1  Va.  Dec.  669;  Bank  v.  Corder.C 
W.  Va.  248.  9  S.  E.  Rep.  224:  McNeeley  v.  South  Pcnn 
Oil  Co.,  52  W.  Va.  616.  44  S.  E.  Rep.  609.  And  there- 
fore the  act  abollshlnflr  survivorship  between  joint 
tenants  did  not  apply  to  that  peculiar  estate  known 
as  an  "estate  by  entirety."  McNeeley  v.  Sonth 
Penn  Oil  Co..  52  W.  Va.  616.  44  S.  E.  Rep.  512.  clUnf 
principal  case. 

•See  further,  monotrraphlc  note  on  '*Hu8band  and 
Wife"  appended  to  Cleland  v.  Watson.  lOGratt  1W 
See  principal  case  also  cited  In  Shanks  v.  Edmond- 
son.  28  Gratt.  813. 
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The  plaintiffs  were  children  of  the  said 
Francis  Thornton,  the  defendant,  and  Jane 
Thornton,  his  wife,  who  was  then  dead. 
The  subject  of  the  suit  was  this:  John  A. 
Thornton  died,  leaving  a  will,  in  which  there 
is  the  following  clause:  "Item,  I  give,  de- 
vise and  bequeath  to  my  brother-in-law 
Francis  and  my  sister  Jane  Thorn- 

180  ton  all  the  ♦rest  and  residue  of  my 
estate,    real    and    personal,    to    them 

and  their  heirs  forever,  upon  the  terms  and 
conditions  following."  These  conditions 
are  not  material  to  the  present  report. 
Jane  Thornton  died  in  the  life-time  of  her 
husband  Francis.  The  complainants,  as 
children  of  the  said  Jane,  claimed  the 
moiety  of  the  said  estate,  which,  they  said, 
belonged  to  their  mother;  contending  that 
their  parents  were  joint  devisees  of  the  es- 
tate devised  to  them  by  John  A.  Thornton, 
and  that  by  the  law  of  Virginia,  the  interest 
of  the  said  Jane,  who  died  first,  did  not 
accrue  to  her  husband,  as  the  survivor,  but 
descended  to  the  complainants. 

Francis  Thornton  answered,  asserting 
his  right  to  the  absolute  estate,  in  fee  sim- 
ple, in  the  lands  devised  by  John  A.  Thorn- 
ton to  him  and  his  wife. 

The  Chancellor  decreed  in  favor  of  the 
defendant,  and  the  complainants  appealed 
to  this  Court. 

Leigh,  for  the  appellants. 

The  question  is,  whether  if  lands  be  con- 
veyed to  husband  and  wife,  and  their  heirs., 
during  their  coverture,  the  husband  and 
wife  be  joint-tenants  thereof,  within  the 
meaning  of  the  statute  of  Virginia  con- 
cerning partitions,  joint-rights  and  obliga- 
tions?   1  Rev.  Code,  98. 

It  is  certain  the  husband  and  wife,  in  such 
case,  are  not,  as  other  joint-tenants  are, 
seised  per  my  et  per  tout.  They  take  per 
tout,  but  not  per  my.  There  can  be  no 
moieties  between  them.  They  are  both 
seised  of  the  entirety;  so  that  the  aliena 
tion  of  either  without  consent  of  the  other, 
and  even  a  forfeiture  by  one,  will  in  no  wise 
affect  the  right  of  the  other.  The  survivor 
takes  the  whole.  Co.  Litt.  §  291.  187,  b.; 
lb.  133,  a.  Margery  Moses's  Case;  Back  v. 
.'\ndrew,  2  Vern.  120;  Green  v.  King,  2  W. 
Black.  1211;  Glaister  v.  Hewer,  8  Ves.  jr 
199.  Hence  it  would  seem,  that  though 
husband  and  wife,  in  such  case,  be  not  joint- 
tenants,  subject  to   all  the   incidents 

181  which  attach  *to  an  ordinary  estate 
in  joint-tenancy,  their  estate  is  more 

emphatically  a  joint-estate  than  any  other 
joint-tenancy  whatever;  since  it  can,  by  no 
possibility,  be  severed. 

Are  they  joint-tenants  within  the  mean- 
ing of  our  statute?  2  Black.  Comm.  1S2, 
says,  "They  are  neither  properly  joint-ten- 
ants nor  tenants  in  common;  for,  husband 
and  wife  being  considered  as  one  person 
in  law,  they  cannot  take  the  estate  by 
moieties,  but  both  are  seised  of  the  en- 
tirety per  tout  et  non  per  my."  He  does 
not  say  they  are  not  joint-tenants  in  any 
sense;  but  only  that  they  are  not  properly 
joint-tenants;  because,  unlike  ordinary 
joint-tenants,  they  are  seised  per  tout,  but 
not  per  my.  Their  estate  is  more  inde- 
feasibly  joint  than  any  other  joint-tenancy 

On  these  authorities,  it  has  been  held  bv 
the  Supreme  Court  of  New-York,  in  Jack- 
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son  V.  Stephens,  16  Johns.  110,  and  by 
Chancellor  Kent,  in  Rogers  v.  Benson,  5 
Johns.  Ch.  Ca.  437,  that  husband  and  wife, 
in  such  case,  are  not  joint-tenants.  On  the 
other  hand,  Coke  says  expressly,  that  they 
are  joint-tenants,  notwithstanding  the  di- 
versity between  them  and  ordinary  joint- 
tenants,  in  respect  to  the  inseparability  of 
their  rights.  Co.  Litt.  299,  b.  And  the  Su- 
preme Court  of  Massachusetts  admits  they 
are  joint-tenants,  though  perfectly  aware 
of  the  distinction.  Shaw  v.  Hearsey,  5 
Mass.  Rep.  521. 
As  to  the  construction  of  our  statute: 
There  is  a  statute  in  New- York,  concern- 
ing joint-tenancy,  under  which  it  has  been 
held,  that  husband  and  wife,  in  such  case, 
are  not  joint-tenants  within  its  meaning. 
Jackson  v.  Stephens,  16  Johns.  110;  Rogers 
V.  Benson,  5  Johns.  Ch.  Cas.  437.  There  is 
a  similar  statute  in  Massachusetts,  under 
\vhich  there  has  been  a  similar  determina- 
tion. Shaw  V.  Hearsey,  5  Mass.  Rep.  521. 
But  these  statutes  are  not  like  ours.  They 
are  by  no  means  so  strong  or  comprehen- 
sive.    1  Rev.  Code,  ch.  198,  §  2. 

By  our   statute,  the  jus  accrescendi  be- 
tween joint-tenants,  is  abolished,  "whether 
they       be       such       as       might       be 

182  *compelled  to  make  partition  or  not." 
This   is   applicable   to   a  joint-estate 

purchased  to  husband  and  wife,  during 
coverture.  All  other  joint-estates  are 
capable  of  severance,  either  by  writ  of  parti- 
tione  facienda,  or  by  alienation.  The  ex- 
pression, "of  whatever  kind  the  estates  or 
thing  holden  may  be,"  extends  to  all  sorts 
of  joint-estates. 

Stanard,   for  the  appellee. 

[The  Court  having  entered  fully  into  the 
argument  on  this  side,  it  is  deemed  unnec- 
essary to  give  the  argument  at  the  bar.] 

February  19.  The  Judges  delivered  their 
opinions. 

JUDGE  CARR: 

The  controversy  in  this  case  depends  on 
that  part  of  the  will  of  John  A.  Thornton, 
b^  which  he  devises  to  his  brother-in-law, 
Francis  Thornton,  and  h's  sister  Jane, 
(they  being  man  and  wife,)  all  the  residue 
of  his  estate,  real  and  personal,  to  them 
and  their  heirs,  forever,  on  certain  condi- 
tons,  which  it  is  not  material  to  state.  The 
wife,  Jane,  has  since  died,  leaving  two  in- 
fant children,  who,  by  their  next  friend, 
have  filed  this  bill  against  their  father, 
claiming  their  mother's  moiety  of  the  land 
and  personal  estate.  The  only  question 
raised  in  the  argument,  was  this; — when 
real  estate  is  given  to  husband  and  wife, 
and  their  heirs,  are  they  joint-tenants,  and 
within  the  operation  of  our  act  of  Assem- 
bly, which  abolishes  the  right  of  survivor- 
ship? 

Joint-tenants  are  said  to  be  seised  per  my 
et  per  tout,  by  the  half  and  by  all;  that 
is,  (as  Blackstone  explains  it,)  they  each 
of  them  have  the  entire  possession,  as  well 
of  every  parcel,  as  of  the  whole.  The  most 
striking  incident  in  joint-estates,  is  the 
right  of  survivorship;  "the  natural  and  regu- 
lar   consequence    (says    Blackstone) 

183  of  the   union   *and   entirety  of  their 
interest."       Joint-tenancy     may     be 

severed  and  destroyed  by  alienation,  or 
any   act   which  destroys   either  of  its   four 
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constituent  unities;  and  whenever,  or  by 
whatever  means,  the  jointure  ceases,  or  is 
severed,  the  jus  accrescendi,  at  the  same 
instant,  ceases  with  it.  But,  though  the 
jointure  might  be  destroyed  by  various 
acts,  yet,  at  the  common  law,  there  was  no 
mode,  by  which  a  partition  might  be  com- 
pelled; so  that  the  joint-tenants  might  hold, 
each  his  moiety  in  severalty.  To  remedy 
this  inconvenience,  the  statutes  of  31st  and 
32d  Hen.  8,  gave  the  writ  de  partitione 
facienda,  by  which  joint-tenants,  and  ten- 
ants in  common,  might  be  co-acted  and 
compelled  (as  the  statute  expresses  it,)  to 
make  partition.  The  first  of  these  statutes 
applied  to  estates  of  inheritance  only;  the 
second  took  in  estates  for  life  or  years; 
neither  of  them  comprehended  personal 
chattels.  Now,  although  these  laws  use 
the  broadest  terms,  "all  joint-tenants  that 
be,  or  hereafter  shall  be,  of  estates  of  in- 
heritance," &c.  may  be  compelled  to  make 
partition,  &c.;  yet  it  is  most  certain,  that 
they  have  never  been  supposed  to  reach 
the  case  of  lands  given  in  fee,  (or  for  any 
lesser  estate,)  to  husband  and  wife;  for  all 
the  books,  from  the  oldest  I  have  been  able 
to  examine,  down  to  the  present  day,  agree, 
una  voce,  in  this;  that  husband  and  wife, 
not  only  cannot  compel  each  other  to  make 
partition,  but  that  even  if  they  concur  in 
the  wish,  they  have  not  the  power,  to  sever 
the  tenancy.  It  is  a  sole,  and  not  a  joint- 
tenancy.  They  have  no  moities  Each 
holds  the  entirety.  They  are  one  in  law, 
and  their  estate  one  and  indivisible.  If 
the  husband  alien,  if  he  suffer  a  recovery, 
if  he  be  attainted;  none  of  these  will  affect 
the  right  of  the  wife,  if  she  survive  him. 
Nor  is  this  by  the  jus  accrescendi.  There 
is  no  such  thing  between  them.  That  takes 
place,  where,  by  the  death  of  one  joint- 
tenant,  the  survivor  receives  an  accession, 
something  which  he  had  not  before,  the 
right  of  the  deceased.     But   husband   and 

wife  have  the  whole,  from  the  mo- 
184      ment   of   the   conveyance   *to    them; 

and  the  death  of  either  cannot  give 
the  survivor  more. 

To  shew  that  the  language  I  hold,  is  not 
too  strong,  I  will  quote  two  or  three,  out 
of  the  numerous  cases,  to  be  found  on  this 
subject.  In  Coke  Littleton,  187,  b.  we  have 
the  following  case.  William  Ocle  and  Joan 
his  wife  purchased  lands  to  them  two  and 
their  heirs.  After,  William  was  attainted 
of  high  treason  for  the  murder  of  the 
King's  father,  Edward  2d,  and  was  exe- 
cuted. Joan  his  wife,  survived  him.  Ed- 
ward 3d,  granted  the  lands  to  Stephen  de 
Bitterly  and  his  heirs.  John  Hawkins,  the 
heir  of  Joan,  in  a  petition  to  the  King,  dis- 
closeth  this  whole  matter;  and  upon  a  scire 
facias  against  the  patentee,  hath  judgment 
to  recover  the  lands,  for  the  reason  (says 
my  Lord  Coke)  here  yielded  by  our  author. 
This  reason  was,  that  husband  and  wife 
are  one  in  law,  and  there  are  no  moieties 
between  them.  In  the  same  page  it  is  said, 
"If  an  estate  be  made  to  a  villein,  and  his 
wife  being  free,  and  to  their  heirs,  albeit 
they  have  several  capacities,  viz.  the  villein 
to  purchase  for  the  benefit  of  his  lord,  and 
the  wife  for  her  own,  yet  if  the  lord  of  the 
villein    enter,   and   the   wife   surviveth    her 


husband,  she  shall  enjoy  the  whole  land, 
because  there  be  no  moieties  between 
them."  In  3  Rep.  5,  a  case  is  cited  from 
Moor,  which  I  have  examined.  It  is  a  very 
strong  one.  The  husband  levied  a  fine; 
but  this  was  decided  to  have  no  effect  on 
the  wife's  interest.  The  reason  given  is, 
that  there  are  no  moietites  between  them; 
but  both  have  the  whole;  and  it  is  added, 
that  during  the  wife's  life,  the  jointure  can 
by  no  possibility  be  severed.  Here  it  may 
be  remarked,  that  in  this  case  it  is  called  j 
a  jointure,  and  in  several  others,  somciimes  j 
a  joint-estate,  and  sometimes  they  are  called 
joint-tenants.  But  I  consider  this  a  loose- 
ness of  phrase  merely.  The  estate  being 
given  to  two,  which  in  every  other  case 
would  make  a  joint-tenancy,  it  is  thouf^ht 
that  these  words  approach  nearer  to  a  ie- 
scription  of  it,  than  any  others  that 
li35  could  be  *used,  without  a  good  deal 
of  circumlocution.  In  Glaistcr  v. 
Hewer,  8  Ves.  195,  the  bankrupt  had,  many 
years  before  bankruptcy,  but  during  cover- 
ture, bought  land,  and  taken  the  deed  to 
himself  and  wife,  and  their  heirs.  Ihe 
Master  of  the  Rolls  says,  "unless  the  join- 
ing the  wife  was  merely  colourable  and 
fraudulent,  without  intention  of  giving  her 
any  estate,  it  is  not  made  to  the  only  !J«^e 
of  the  bankrupt;  and  in  a  purchase  jointly 
with  his  wife,  he  has  no  use  which  he  might 
lawfully  depart  with,  so  as  to  bind  her;  ft>r 
the  same  words  in  a  conveyance  to  hus- 
band and  wife,  that  would  make  a  joint- 
tenancy  in  others,  gives  the  entirety  to 
them;  and  the  husband,  as  against  her, 
cannot  pass  any  right,  title  or  interest; 
but  if  she  survives,  the  whole  must  accrue 
to  her.  His  conveyance  is  not  good  for  a 
moiety."  In  Doe  v.  Parratt,  5  T;  Rep.  652. 
Lord  Kenyon  says,  "It  seems  to  me,  from 
the  manner  in  which  the  case  is  drawTU 
that  it  was  intended  to  be  argued,  that  the 
devise  in  the  will  to  the  nephew  and  his 
wife,  created  a  joint-tenancy;  but  that  ques- 
tion has  been  properly  abandoned;  for 
though  a  devise  to  A.  and  B.  who  ye 
strangers  to,  and  have  no  connexion  with 
each  other,  creates  a  joint-tenancy,  the  con- 
veyance by  one  of  whom  severs  the  joint- 
tenancy,  and  passes  a  moiety;  yet  it  has 
been  settled  for  ages,  that  when  the  devise 
is  to  husband  and  wife,  they  take  by  en- 
tireties and  not  by  moieties,  and  the  hus- 
band alone  cannot  by  his  own  conveyance, 
without  joining  his  wife,  divest  the  estate 
of  the  wife." 

Thus  stood  the  law,  and  thus  it  had  been 
settled  for  centuries,  when  the  statutes  of 
31st  and  32d  Hen.  8,  was  substantially 
copied  into  our  Code.  This  was  done  at 
the  revisal  of  1779,  pjissed  in  1785,  and  tak- 
ing eflFect  in  1787.  12  Hen.  Stat,  at  Lar^c, 
p.  349.  It  is  impossible  to  suppose,  that 
the  learned  and  able  lawyers,  who  were 
the  authors  of  that  revisal,  were  unac- 
quainted with  the  state  of  the  law  on  ihis 
subject.  They  could  not  but  know,  that 
the  case  of  husband  and  wife  had  never 
been  considered,  either  within  the  letter, 
or  the  mischief,  of  these  statutes. 
186  *The  first  section  of  our  law  of  "Par- 
titions, Joint  Rights  and  Oblijra- 
tions,"  giving  the  writ  of  partition,  &c  iSr 
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in  substance,  taken  from  those  acts. 
Within  this  first  section  then,  it  cannot 
have  been  intended  to  include  the  case  of 
husband  and  wife.  And  yet,  if  that  case 
had  been  thought  to  require  the  remedy 
given  to  joint-tenants  and  tenants  in  com- 
mon, this  was  the  place  for  it;  and  nothing 
would  have  been  easier  than  to  have  said, 
that  in  all  cases  where  husband  and  wife 
take  an  estate,  which  would  have  made 
them  joint-tenants,  if  unconnected  with 
each  other,  they  shall  henceforth  be  held 
joint-tenants,  and  compellable  to  make 
partition.  The  absence  of  all  provision  on 
the  subject,  furnishes  strong  ground  to 
conclude,  that  the  case  was  not  consid- 
ered within  the  mischief  of  the  statute. 
But  let  us  see  whether  the  second  section 
includes  it.  It  may  not  be  amiss  to  re- 
mark, by  the  way,  that  the  words  which 
are  thrown  into  a  second  section,  in  the 
subsequent  revisions,  formed  a  part  of  the 
first,  in  the  original  act.  After  enacting 
that  joint-tenants  and  tenants  in  common, 
may  be  compelled  to  make  partition,  the 
act  proceeds  thus;  "If  partition  be  not 
made  between  joint-tenants,  whether  they 
be  such  as  might  have  been  compelled  to 
make  partition  or  not,  or  of  whatever  kind 
the  estates  or  thing  holden  or  possessed 
be,  the  parts  of  those  who  die  first  shall 
not  accrue  to  the  survivors,  but  shall  de- 
scend or  pass  by  devise,  and  shall  be  sub- 
ject to  debts,  charges,  curtesy  or  dower, 
or  transmissible  to  executors  or  adminis- 
trators, and  be  considered,  to  every  other 
intent  and  purpose,  in  the  same  manner  as 
if  such  deceased  joint-tenants  had  been 
tenants  in  common."  Does  this  section 
comprehend  the  case  of  husband  and  wife? 
I  answer  no;  first,  because  the  law  applies 
to  none  but  joint-tenants,  which  I  have 
shewn  that  husband  and  wife  are  not;  sec- 
ondly, it  is  said,  "the  parts  of  those  who 
die  first  shall  not  accrue  to  the  survivors;" 
shewing  that  the  law  contemplated  those 
only,  who  had  parts  or  moieties;  and  all 
the  cases  shew,  that  between  husband  and 

wife,  there  are  no  parts  or  moieties, 
1S7      nothing  which   *the   act   of  the   one 

can  take  from,  or  his  death  add  to, 
the  other.  As  to  the  words,  "whether  they 
be  such  as  might  have  been  compelled  to 
make  partition  or  not,"  I  say  they  still 
apply  to  joint-tenants  only;  "whether  they 
be  such  (joint-tenants)  as  might  have  been 
compelled,"  &c.  And  has  not  this  clause, 
in  its  correct  sense,  sufficient  matter  to 
operate  upon?  Are  there  not  many  jotnt- 
tenants  not  compellable  to  make  partition? 
Neither  the  statutes  of  Hen.  8,  nor  our  law, 
give  the  writ  of  partition  in  joint  tenancies 
of  personal  chattels.  Now  we  know  there 
a'e  many  such.  Littleton  says,  section  281, 
"If  a  horse,  or  any  other  chattel  personal, 
be  given  to  many,  he  which  surviveth  shall 
have  the  horse  only."  Here  is  a  whole 
class  of  cases,  where  partition  could  not 
be  compelled,  and  from  which,  by  the  oper- 
ation of  this  clause,  the  jus  accrescendi  is 
taken  away.  That  the  clause  pointed  to 
this  class,  is  most  evident,  from  the  words, 
'of  whatever  kind,  the  estate  or  thing 
holden,  or  possessed,  be,"  and  the  further 


words,  "or  transmissible  to  executors  or 
administrators."  This  satisfies  the  clause 
perfectly,  without  extending  it  to  a  case 
neither  within  its  letter  or  spirit.  The 
words  "of  whatever  kind  the  estate  holden 
be,"  seem  to  have  inclined  our  excellent 
commentator  on  Blackstone,  to  the  opin- 
ion, that  this  clause  takes  away  survivor- 
ship between  husband  and  wife.  2  Tuck. 
Black.  181.  For  the  opinions  of  this  gen- 
tleman, I  have  the  highest  respect.  But, 
it  seems  to  me,  that  these  words  were,  in 
no  wise,  intended  to  reach  such  a  case. 
The  word  "kind"  (of  whatever  kind  the 
estate  be,)  means,  I  think,  to  describe  the 
quantity,  not  the  quality,  of  the  estate. 
The  quality  was  already  marked,  by  calling 
them  joint-tenants.  But,  as  there  may  be 
a  joint-estate  in  fee,  for  life,  or  years,  and 
as  it  was  the  intention  of  the  act  to  abolish 
the  right  of  survivorship  in  all  joint-estates, 
it  uses  the  terms  "of  whatever  kind  the  es- 
tate may  be." 

I  have  said  nothing  on  the  point  in  the 
cause,  which  was  the  ground  of  the  Chan- 
cellor's decree,  because  it  was  wished  at 
the  bar,  that  the  opinion  of  the  Court 
188  snould  be  expressed  *as  to  the  ten- 
ancy of  husband  and  wife;  and  think- 
ing that  decisive  to  support  the  decree,  I 

have  not  examined  the  other  ground. 
I  am  for  affirming  the  decree. 

JUDGE  GREEN: 

The  authorities  referred  to  in  the  argu- 
ment, shew  incontestably,  that  a  convey- 
ance to  husband  and  wife,  during  coverture, 
vested  in  each  of  them  the  same  entire 
estate.  Each  was  seised  of  the  whole  of 
the  land,  and  not  of  part;  as  well  as  of  the 
whole,  as  in  the  case  of  joint-tenants;  and 
upon  the  death  of  one,  the  other  continued 
to  be  seised  of  the  whole,  precisely  as  he 
or  she  held  it  in  the  life-time  of  the  de- 
ceased. The  survivor  claimed  nothing  by 
the  jus  accrescendi.  His  estate  was  not 
enlarged,  or  added  to,  in  any  respect,  by 
reason  of  his  survivorship,  as  in  the  case 
of  proper  joint-tenants;  where  the  part  be- 
longing to  the  deceased,  accrued  to  the 
survivor.  This  resulted  from  the  principle 
of  law,  that  husband  and  wife  were  one; 
and,  upon  the  same  principle,  a  convey- 
ance to  a  husband  and  wife  and  another, 
jointly,  vested  in  the  husband  and  wife  a 
moiety,  and  in  the  third  person  a  moiety; 
and  they  held  by  moieties  as  joint-tenants. 
But,  the  husbanci  and  wife  held  their  moiety, 
not  as  joint-tenants,  by  moieties  between 
them;  but  as  one  sole  tenant,  in  whom 
the  whole  indivisible  interest  in  that 
moiety  vested.  Nor  could  this  interest 
be  severed  by  any  act  of  the  husband  or 
wife,  or  both  of  them.  Such  a  conveyance 
to  husband  and  wife,  had  precisely  the  same 
effect  in  law,  as  if  the  land  had  been  given 
to  them,  during  the  lives  of  both,  and  after 
the  death  of  either,  to  the  survivor  alone. 

The  question  is,  whether  our  statute 
concerning  Joint  Rights  and  Obligations, 
affects,  in  any  way,  such  an  estate  as  this. 
The  words  of  the  statute  are,  "If  partition 
be  not  made  between  joint-tenants,  whether 
they  be  such  as  might  have  been  compelled 
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to  make  partition  or  not,  or  of  what- 

189  ever  *kind  the  estates  or  thing  holden 
or  possessed  be,  the   parts  of  those 

who  die  first,  shall  not  accrue  to  the  sur- 
vivors; but  shall  descend  or  pass  by  devise, 
and  shall  be  subject  to  debts,  charges, 
curtesy  or  dower,  or  transmissible  to  ex- 
ecutors or  administrators,  and  be  consid- 
ered to  every  other  intent  and  purpose,  in 
the  same  manner  as  if  such  deceased  joint- 
tenants  had  been  tenants  in  common." 
Upon  this  statute,  I  observe,  that  it  was 
intended  to  apply  only  to  cases,  in  which 
partition  might  have  been  made,  in  the  life- 
time of  the  deceased  party,  either  by  legal 
process,  or  by  consent  of  the  tenants.  This 
is  the  necessary  construction  of  the  words, 
"if  partition  be  not  made,"  then  the 
"parts,"  &c.  "shall  not  accrue,"  &c.  In  the 
case  of  a  conveyance  to  husband  and  wife, 
no  partition  could  be  made,  either  coer- 
cively  or  by  their  consent;  not  because  of 
their  connexion  as  husband  and  wife,  but 
because  neither  party  had  a  right  to  claim 
any  part  in  severalty,  both  being  entitled 
to  all.  Again;  the  statute  declares,  that 
"the  parts  of  those  who  die,  shall  not  ac- 
crue to  the  survivors."  This  provision  can 
apply  only  to  cases,  in  which  the  tenants 
were  entitled  in  their  life-times  severally 
to  parts  of  the  subject.  The  husband  and 
wife,  in  the  case  at  bar,  were  not  entitled 
to  parts  of  the  subject;  but  each  was  en- 
titled to  the  whole;  and  the  survivor  claims 
the  whole,  not  by  receiving  any  addition 
or  accession  to  his  estate,  or  rights  or  in- 
terest, by  the  death  of  the  other;  but  be- 
cause he  was  entitled  to  the  whole  by  the 
original  conveyance.  The  statute  intended 
to  prevent  the  right  which  belonged  to  the 
deceased,  and  which  might  be  disposed  of 
in  his  life-time,  from  accruing  to  the  sur- 
vivor, and  to  devolve  that  right  upon  the 
heir,  devisee,  executor  or  administrator  of 
the  deceased;  not  to  give  a  new  right  to 
the  representatives  of  the  deceased,  which 
he  had  not  in  his  life-time.  In  the  case  of 
husband  and  wife,  neither  could,  in  the  life- 
time of  the  other,  dispose  of  any  interest 
in  the  lands  so  held  by  them,  to  the  preju- 
dice of  the  other  surviving;  as  might  be 
done  in  the  case  of  proper  joint-tenants. 
If  a  husband  were,  in  such  case,  to 

190  convey   all   his   *interest  in   the  land 
to  a  purchaser,  and  die,  leaving  the 

wife  surviving  him,  the  statute  does  not 
protect  the  purchaser,  and  could  it  be  said, 
that  a  moiety  should,  under  the  statute, 
descend  to  his  heir?  Confining  the  statute 
to  the  case  of  proper  joint-tenants,  there 
was  no  occasion  to  provide  for  the  safety 
of  a  purchaser  from  either;  since,  at  the 
common  law,  his  title  would  be  valid,  and 
he  would  hold  as  a  tenant  in  common  with 
the  other  joint-tenant.  The  construction 
insisted  on  by  the  appellees,  would  have 
the  eflFect  of  vesting  in  the  husband  and 
wife  new  rights,  to  which  they  were  not 
entitled  by  the  effect  of  the  conveyance 
under  which  they  claim;  and  of  taking 
away  a  vested  right  from  the  other.  Such 
an  effect  ought  not  to  be  given  to  any 
statute,  if  it  could,  when  it  is  susceptible 
of  such  a  construction  as  will  only  tend  to 
preserve    existing    rights,    by    repealing    a 


rule  of  law,  which,  if  unrepealed,  might 
give  such  existing  rights,  in  one  event,  lo 
another.  The  expression,  "whether  they 
be  such  as  might  be  compelled  to  make 
partition  or  not,"  applies  to  cases  in  which, 
although  joint-tenants  hold  by  parts,  as 
for  instance  by  moieties,  they  cannot,  by 
legal  process,  be  compelled  to  make  parti- 
tion; but  may  make  partition  by  consent, 
or  sever  the  joint-tenancy  by  the  act  of 
one  of  them.  As  if  a  joint-estate  be  given 
to  a  man  and  woman,  who  afterwards  in- 
termarry; they  are  joint-tenants,  and  hold 
by  moieties.  Yet,  neither  can  compel  the 
other  to  make  partition;  but  either  may 
convey  his  or  her  part,  and  thus  sever  the 
joint-tenancy.  And  so  in  the  case  of  a 
joint-interest  in  personal  property,  there 
were  no  legal  means  to  compel  a  partition. 
It  was  to  these  cases  that  this  expression 
applied.  It  appears  by  the  provision,  that 
executors  and  administrators  might  suc- 
ceed to  the  parts  of  the  deceased,  that  per- 
sonal property  was  in  the  contemplation 
of  the  l^egislature. 

For  these  reasons,  the  decree  should  be 
affirmed. 

JUDGES  COALTER,  CABELL  and 
the  PRESIDENT,  concurred,  and  the  de- 
cree was  affirmed. 
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^Minor's  Executrix  v.  Dabney. 

Pebmary,  1815. 


General  Reeidnary  Devise- What  CoiMtitatei«-CaM  at 

Bar.— A  residuary  devise  which  contains  an  enom- 
eration  of  certain  articles  of  personal  property, 
and  adds,  "all  the  estate  not  before  devised, 
incladinsr  my  gig  and  saddle  horses."  Is  not 
a  fireneral  residuary  devise,  bat  shall  be  con- 
strued to  include  only  property  of  the  same  kind 
as  the  articles  enumerated. 

This  was  a  suit  brought  in  the  Chancery 
Court  of  Williamsburg,  (and  afterwards 
removed  to  the  Fredericksburg  Chancery 
Court)  by  James  Dabney,  against  John 
Minor,  executor  and  trustee  of  George  IX 
Spratt,  deceased,  and  Thomas  Healey,  ad- 
ministrator of  Frances  Daniel,  deceased. 

The  controversy  arose  under  the  will  of 
George  D.  Spratt,  in  which  there  was  the 
following  clause:  "I  bequeath  to  my  friend, 
Doctor  James  Dabney  of  Gloucester,  all 
my  books,  medicine  and  shop  furniture, 
and  all  the  estate  not  before  devised,  in- 
cluding my  gig  and  saddle  horses."  The 
testator  appointed  John  Minor  and  John 
Chew,  his  executors;  of  whom  the  former 
alone  qualified. 

By  a  previous  clause  of  the  will,  the  tes- 
tator had  devised  all  his  lands,  houses, 
slaves,  stocks  and  furniture,  to  his  aunt 
Frances  Daniel,  during  her  life,  and  after 
her  death,  to  his  diflferent  relations,  in  the 
following  manner:  The  estate  called  Lans- 
down,  and  that  called  the  Reeds,  he  devised 
to  Minor  and  Chew,  in  trust  for  his  relation, 
Robert  B.  Fife,  near  Edinburgh,  in  Scot- 
land, in  fee  simple,  &c. 

His  "estate  called  Bellevue,  in  the  county 
of  Gloucester,  with  one  half  of  the  slaves, 
stocks,  and  plantation  utensils"  he  devised 


♦See  monographic  note  on  "Leffacies  and  Devises 
appended  to  Early  v.  Early,  Glim.  124.    Tbe  pr>o£j" 
pal  case  is  cited  with  approval  in  Miars  v.  Bedyooa. 
9  LeifiTh  371,  372.  874,  379,  880:  Markells  v.  Markeils,» 
GratL  567:  Irwin  v.  Zane,  15  W.  Va.  654. 
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to  Minor  and  Chew,  in  trust  for  his  relation, 
James  Fife,  near  Edinburgh,  in  fee  simple. 

His  next  devise  is,  of  his  "estate  called 
Whitings,  with  one  half  of  the  slaves, 
stocks,  and  plantation  utensils  on  the 
Bellevue  estate,"  in  trust,  as  aforesaid,  for 
his  relation,  William  Fife,  in  Scotland,  in 
fee  simple. 

Under  the  residuary  clause,  above 
mentioned,  Doctor  James  Dabney,  the 
complainant,  claimed  the  following  prop- 
erty: 

192  *1.  A  tract  of  land  and  a  number 
of  slaves   thereon,  in  the  county  of 

Middlesex,  a  moiety  of  which  had  been  de- 
vised to  the  said  George  D.  Spratt,  by  a 
certain  George  Daniel,  and  the  other  moiety 
had  been  purchased  by  those  under  whom 
he  claimed.  This  property  was  held  and 
enjoyed  by  the  said  Frances  Daniel,  during 
her  life,  and  she  survived  George  D.  Spratt, 
only  a  few  days. 

2.  Sundry  lots  and  houses  in  the  town  of 
Urbanna,  not  connected  with  the  estate 
called  Lansdown,  which  adjoins  the  said 
town,  and  not  devised  by  any  clause  of  the 
will,  and  therefore,  as  the  complainant  con- 
tends, a  proper  subject  for  the  operation 
of  the  residuary  clause, 

3.  All  such  personal  estate  as  the  said 
Frances  Daniel  held  for  her  life,  under  the 
will  of  the  said  George  D.  Spratt,  and  is 
not  comprehended  in  any  specific  devise 
in  the  said  will. 

Minor,  the  executor  and  trustee,  an- 
swered, that  believing  the  complainant  to 
be  entitled  to  a  valuable  landed  estate,  with 
18  or  20  negroes,  under  the  residuary  clause 
in  the  will  of  his  testator,  he  gave  him 
possession  of  the  same,  but  never  imagined 
that  he  claimed  any  thing  more;  and  con- 
ceives that  he  has  no  right  to  assert  any 
claim  beyond  this. 

The  answer  of  Healey,  administrator  of 
Frances  Daniel,  is  not  material. 

Minor  having  died,  the  suit  was  revived 
in  the  name  of  Lucy  Minor,  his  executrix. 

Depositions  were  taken,  the  substance  of 
which  is  so  fully  stated  in  Judge  Coal- 
ter's  opinion,  that  it  will  be  unnecessary 
to  insert  them  here.  The  deposition  of 
Samuel  W.  Sayre  only  will  be  particularly 
noticed.  He  states  that  he  attended  Dr. 
Spratt  in  his  last  illness,  and,  at  the  request 
of  Dr.  Spratt  and  General  Minor,  took  down 
the  heads  of  Dr.  Spratt's  will,  which  were 
afterwards  handed  to  General  Minor,  to 
draw  the  will  by:  that  in  the  outlines  handed 
to  General  Minor,  the  legacy  to  Dr.  Dab- 
ney was  confined,  in  the  first  instance, 

193  to  the  *books,  medicine,  shop-furni- 
ture, and  gig  and  saddle  horses:  that 

the  deponent  and  General  Minor  both 
asked  Dr.  Spratt,  whether  the  different 
items  mentioned  in  the  sketch  of  the  will, 
comprised  all  the  estate  he  was  possessed 
of:  that  Dr.  Spratt  replied  that  it  did:  that 
upon  this  assurance,  Dr.  Dabney,  with  the 
consent  of  Dr.  Spratt,  was  named  as  re- 
siduary legatee. 

The  Chancellor  decreed  that  the  defend- 
ant should,  at  the  end  of  the  then  present 
year,  deliver  to  the  complainant  the  houses 
and  all  the  lots,  on  the  same  side  of  the 
road  with  the  houses  in  the  town  of  Ur- 


banna, they  not  being  considered  as  part 
of  the  estate  called  Lansdown;  and  that  she 
render  an  account  of  the  rents  and  profits 
of  the  said  houses  and  lots. 

The  report  of  the  commissioner  having 
been  made,  the  Chancellor  finally  decreed, 
that  the  plaintiff  recover,  of  the  said  Lucy 
L.  Minor,  the  slaves  that  were  upon  the 
Whitings  estate,  at  the  death  of  George 
D.  Spratt,  and  who  permanently  resided 
there,  and  the  increase  of  the  female  part 
of  the  said  slaves,  since  the  death  of  the 
said  George  D.  Spratt,  &c. 

The  defendant  appealed. 

Stanard,  for  the  appellant,  contended: 

1.  That  Dabney  has  no  right  to  the  slaves 
on  the  estate  called  Bellevue,  of  which 
Whitings  must  be  considered  a  part.  The 
evidence  proves,  that  Bellevue  and  Whit- 
ings were  worked  as  one  estate.  They 
were  originally  separate,  but  became  united 
by  Dr.  Spratt's  father,  and  ever  afterwards 
were  considered  as  one  estate.  When, 
therefore,  the  testator  devised  his  slaves 
on  the  Bellevue  estate  to  James  and  Wil- 
liam Fife,  he  intended  to  give  the  slaves 
at  both  places  to  the  same  persons. 

2.  If  James  and  William  Fife  have  no 
right  to  the  real  property  in  question.  Dr. 
Dabney    has    none,    under    the    residuary 

clause.  The  well  settled  principle 
194      of  the  law  is,  *that  a  residuary  clause 

only  covers  things  ejusdem  generis 
with  those  particularly  enumerated.  Traf- 
ford  V.  Beveridge,  1  Eq.  Cas.  Abr.  201,  pi. 
14;  Timewell  v.  Perkins,  2  Atk.  103;  Boon 
v.  Cornforth,  2  Ves.  sen.  279;  Pratt  v. 
Jackson,  2  P.  Wms.  302;  Rawlings  v.  Jen- 
nings, 13  Ves.  39;  Cavendish  v.  Cavendish, 
1  Cox.  77.  Now  the  articles  specified  in 
the  residuary  clause,  are  all  of  personal 
property,  and  things  of  no  great  value.  To 
give  to  this  clause  a  construction  by  which 
real  estate  is  conveyed  (although  not  men- 
tioned) while  the  testator  has  been  careful 
to  specify  personal  things,  of  far  inferior 
value,  would  be  not  only  to  violate  the 
rule  above-mentioned,  but  every  known 
principle  of  human  action.  Halford  v. 
Wood,  4  Ves.  76. 

3.  But,  with  regard  to  the  slaves,  if  the 
bequest  to  the  Fifes  is  ineffectual,  through 
the  imperfection  of  the  will,  yet  still  Dr. 
Dabney  cannot  take  them,  if  it  appears  to 
have  been  the  intention  of  the  testator  to 
give  them  lo  the  Fifes.  The  case  of  Ken- 
non  V.  M'Roberts,  affords  support  to  this 
doctrine. 

4.  The  parol  evidence,  if  admitted,  places 
the  intention  of  the  will  beyond  dispute. 
That  it  may  be  admitted,  is  apparent,  from 
the  cases  of  Trent  v.  Trent,  Gilm.  174; 
Shelton  v.  Shelton,  1  Wash.  56.  The  rule 
is,  that  where  by  the  extrinsic  evidence  that 
it  is  necessary  to  resort  to,  to  fix  the  sub- 
ject of  a  bequest,  a  doubt  arises  as  to  the 
extent  of  that  subject,  evidence,  even  per- 
suasive, is  admissible. 

Dickinson,   and   Leigh,   for  the   appellee. 

1.  The  first  question  is,  is  this  a  general, 
or  only  a  partial,  residuary  bequest?  No 
light  can  be  thrown  on  this  subject  from 
the  testimony  of  Sayre;  for  his  evidence  is 
clearly  inadmissible.  Otherwise,  a  will 
may  be  made  by  parol.     Cavendish  v.  Cav- 


3  RAND. 


VuGiNiA  REPORTS,  Annotated. 


cndish,  1  Cox.  78,  condemns  such  evidence. 

Doyle  V.  Blake,  2  Sch.  and  Lef.  240. 

195       and  *2  Rop.  on  Leg.  248,  249,  and  the 

case  cited   from  2   Vern.   are   to  the 

same  effect. 

The  question  is  a  question  of  law  to  be 
decided  by  the  face  of  the  will  itself. 

It  is  said,  the  words  are  to  be  restricted 
to  things  ejusdem  generis.  But  this  prin- 
ciple only  takes  place,  where  the  things 
specified  refer  to  locality.  2  Eq.  Cas.  Abr. 
201,  pi.  14.  The  case  of  Cook  v.  Oakley, 
proceeds  on  the  ground  that  the  testator 
did  not  know  he  possessed  the  property  in 
dispute.     1  P.  Wms.  302. 

The  language  in  the  second  case  of  Time- 
well  V.  Perkins,  2  Atk.  103,  was  different 
from  that  in  the  present.  In  that,  the  ex- 
pression was,  "or  in  any  other  thing;"  a 
term  which  describes  only  personal  prop- 
erty. 

Boon  V.  Cornforth,  2.Ves.  sen.  279,  refers 
to  locality.  So,  in  Cavendish  v.  Cavendish, 
1  Cox.  77,  the  "valuable  things"  were  lim- 
ited to  such  as  were  contained  in  the  tes- 
tator's "cabinet  of  curiosities."  Rawlings 
V.  Jennings,  13  Ves.  39,  the  expression 
"household  effects,"  limited  the  effects  to 
such  as  were  belonging  to  the  household. 
The  case  of  Pratt  v.  Jackson,  2  P.  Wms. 
302,  sustains  the  same  doctrine;  and  the 
note  of  Cox  to  Cook  v.  Oakley,  1  P.  Wms. 
302,  is  founded  on  the  same  doctrine.  2 
Rop.  on  Legacies,  240,  is  explicit  to  the 
same  effect. 

If,  in  this  case,  the  residuary  bequest  is 
to  be  confined  to  subjects  ejusdem  generis, 
there  is  no  such  property  to  be  given;  at 
least,  it  is  of  so  trivial  a  nature,  that  they 
cannot  be  supposed  to  be  intended  by  the 
testator. . 

As  to  the  argument  that  Dabney  cannot 
claim  the  slaves  at  Whitings,  whether  they 
are  given  to  the  Fifes  or  not,  because  it  is 
evident  that  he  intended  to  give  them  to 
the  Fifes;  the  position  is  not  supported  by 
the  case  adduced  in  its  favor.  Kennon  v. 
M'Roberts,  proceeds  on  the  ground,  that 
the  testator  did  not  intend  to  give  the 
property  to  the  residuary  legatee.  The 
case  of  Cole  v.  Claiborne,  1  Wash.  262, 
comments  on  that  of  Kennon  v.  M'Roberts, 

and  interprets  it  in  the  same  way. 
396  *2.    If  the  words   of  the   residuary 

devise  are  broad  enough,  the  next 
enquiry  is,  are  the  slaves  at  Whitings  pre- 
viously devised  to  the  Fifes? 

It  is  admitted,  that  it  is  competent  to 
prove  by  parol  evidence,  whether  Whitings 
is  included  under  the  appellation  of  Belle- 
vue.  But,  the  evidence  does  not  establish 
the  affirmative.  One  circumstance  ought 
to  be  conclusive.  The  testator  himself  has 
made  a  distinction  between  the  two  places, 
in  his  will,  by  which  he  gives  Bellevue  and 
Whitings  to  different  persons. 

As  to  what  shall  be  considered  a  specific 
or  general  residuary  devise,  see  the  cases 
of  Christian  v.  Syme,  3  Atk.  61,  and  Wilde 
v.  Holtzmeyer,  5  Ves.  811. 

February  24.  The  Judges  delivered  their 
opinions.* 


'Absent  Judges  Carr  and  Green. 
The  case  was  arsrued  before  Judge  Cabr  came 
into  the  court. 
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JUDGE  COALTER: 

Doctor  George  D.  Spratt,  at  the  time  of 
making  his  will,  hereafter  mentioned,  was 
possessed,  among  other  things,  of  an  estate 
of  lands  and  slaves  thereon  in  Gloucester 
county,  called  his  Bellevue  estate,  and 
which  consisted  of  two  plantations  adjoin- 
ing, as  was  believed  and  understood  at  that 
time;  though  since  his  death,  a  claim  has 
been  set  up  to  a  slip  of  land,  which  would 
now  divide  those  plantations.. 

The  original  and  largest  plantation,  and 
much  the  most  valuable,  was  called  Belle- 
vue, and  belonged  to  his  father,  Doctor 
Robert  Spratt,  who  afterwards  added 
thereto,  by  the  purchase  of  the  small  plan- 
tation from  one  Whiting,  and  which  there- 
fore acquired  the  name  of  Whiting's 
plantation^  though  the  whole  was  occupied 
by  him  as  one  estate. 

The  said  Robert  Spratt,  the  father,  by 
his  will,  devised  the  former  by  the  descrip- 
tion of  the  "tract  formerly  called 
197  *Col.  Buchanan's  Dragon  Quarter, 
and  now  usually  called  Bellevue,  and 
which  he  had  purchased  of  Col.  Thomas 
Whiting,"  to  his  son  Robert  B.  Spratt;  and 
the  latter,  which  he  describes  as  the  plan- 
tation in  Gloucester  usually  called  Whit- 
ings," to  his  son  William  Spratt. 

On  the  death  of  William  Spratt,  the 
plantation  called  Whitings  descended,  or 
was  devised  to  his  brothers  Robert  B. 
Spratt  and  George  D.  Spratt,  then  under 
age,  and  in  the  kingdom  of  Great  Britain, 
as  I  understand,  receiving  his  education. 
In  Consequence  of  which,  one  half  of  Whit- 
ings again  became  attached  to  the  Bellevue 
estate,  and  was  occupied  and  cultivated  as 
a  part  thereof  by  Robert  B.  Spratt,  who 
settled  a  portion  of  his  slaves  thereon.  The 
other  half  was  taken  possession  of  by  one 
Cosby  the  guardian  of  George  D.  Spratt, 
who  settled  some  women  and  children 
thereon,  and  who  cultivated  the  same 
merely  for  their  support,  he  hiring  out  the 
children,  as  soon  as  they  were  large  enough 
for  that  purpose. 

On  the  death  of  Robert  B.  Spratt,  he,  by 
his  will,  dated  in  1805,  devised  to  his 
brother  George  D.  Spratt,  (then  in  Lon- 
don,) all  his  lands,  slaves,  houses,  &c.  de- 
siring that  his  overseer  John  Ware,  at 
Bellevue  and  Whitings  in  Gloucester,  should 
be  continued,  &c.  Thus  the  whole  estate 
again  became  united  in  George  D.  Spratt, 
whose  guardian  continued  the  said  overseer 
thereon,  cultivating  the  whole  as  one,  keep- 
ing an  account  of  the  Bellevue  estate,  as 
one  estate,  though  the  negroes  theretofore 
settled  on  the  Whitings  plantation,  both  by 
himself  and  Robert  B.  Spratt  as  aforesaid, 
continued  to  occupy  their  former  cabins 
thereon,  but  labouring  indiscriminately  the 
whole  estate.  Indeed,  the  overseer's  house 
on  Bellevue  having  gone  to  decay,  and 
there  being  a  better  house  for  him  on  Whit- 
ings, he  resided  there.  On  the  return  of 
George  D.  Spratt,  he  occupied  the  whole 
as  one  estate.  Two  witnesses,  Peter  Kemp 
(who  had  been  agent  for  Cosby,  and  inti- 
mate with  George  D.  Spratt,)  and  William 
S.  Ward,  (who  lived  with  him,  and  had 
frequently  been  on  the  estate  when  Ware 
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lived     there)     declare,     the     former, 

198  *that  both  Cosby  and  George  D. 
Spratt,  treated  the  whole  as  one  es- 
tate; and  both  of  them  testify,  that  George 
D.  Spratt  considered  and  spoke  of  the  es.- 
tate  as  his  Bellevue  estate,  and  the  slaves 
as  his  Bellevue  slaves.  Indeed,  the  whole 
was  one  estate  when  George  D.  Spratt  came 
to  the  possession  thereof,  and  so  continued 
until  his  death. 

In  this  posture  of  affairs,  Doctor  George 
D.  Spratt,  being  in  Fredericksburg,  and  in 
his  last  illness,  made  his  will.  He  gives  to 
his  aunt  F.  D.  all  his  lands,  houses,  slaves, 
stocks  and  furniture,  during  her  life;  and 
after  her  death,  he  devises  the  same,  as 
follows:  Amongst  other  things,  the.  estate 
called  Bellevue,  in  the  county  of  Glouces- 
ler,  with  one  half  of  the  slaves,  stocks  and 
plantation  utensils  on  the  Bellevue  estate, 
he  devises  to  them,  in  trust,  &c.  for  his 
relation,  James  Fife,  &c.  His  estate  called 
Whitings,  with  one  half  of  his  slaves,  stocks 
and  plantation  utensils,  on  the  Bellevue 
estate,  he  devises  to  them,  in  trust  for 
William  Fife,  &c.  And  then,  after  some 
personal  bequests,  he  bequeaths  to  his 
friend  Doctor  James  Dabney,  of  Glouces- 
ter, all  his  books,  medicine  and  shop-fur- 
niture, and  all  the  estate  not  before  devised, 
including  his  gig  and  saddle  horse. 

Under  this  residuary  clause,  the  appellee 
claims  the  slaves  on  the  Whitings  planta- 
tion, as  well  those  settled  thereon  by 
Cosby,  as  aforesaid,  as  those  settled  thereon 
by  Robert  B.  Spratt;  the  former  and  their 
descendants  now  amounting  to  twenty,  and 
the  latter  to  six;  and  which  have  been  de- 
creed to  him. 

The  first  question  is,  whether,  under  the 
circumstances  above  stated,  in  relation  to 
the  posture  of  these  slaves,  and  their  con- 
nexion with  the  Bellevue  estate,  the  inten- 
tion of  the  testator  was,  that  those  living 
on  the  Whitings  part  of  th^t  estate  were 
intended  as  part  of  the  trust  estate  for  the 
two  Fifes,  or  were  to  pass  under  the  resid- 
uary clause,  to  the  appellee. 

It  is  admitted,  and  it  is  a  very   correct 

admission,  that  both  the  clauses  in  regard 

to  them  must  be  construed  together,  and 

that  if  the  trustees  for  the  benefit  of 

199  James  Fife,  ♦are  to  take  one  half  of 
them,    that    the    clause    in    favor    of 

William  Fife  must  receive  the  same  con- 
struction. 

Suppose  the  testator  had  devised  his  es- 
tate called  Bellevue,  and  one  half  the  slaves. 
to  James  Fife,  and  the  other  half  of  the 
slaves  to  William  Fife.  James  would  have 
taken  the  whole  Bellevue  estate,  including 
Whitings,  and  half  the  slaves  on  that  estate. 
whether  settled  on  the  tract  called  Whit- 
ings, or  not;  and  William  Fife  would  have 
taken  the  other  half  of  the  slaves. 

Rut  the  testator  intended  again  to  sever 
that  estate,  and  for  this  purpose,  he  calls 
the  one  part  Bellevue,  and  the  other  Whit- 
ings. But,  when  he  speaks  of  his  slaves. 
as  he  intended  to  divide  them  equally,  and 
not  by  their  residence  on  either  of  those 
particular  portions  of  the  estate,  so  to  be 
divided,  he  speaks  of  them,  as  he  always 
had  done,  and  by  the  description  he  had 
always  used  concerning  them,  as  his  Belle- 


vue slaves  in  Gloucester.  This  too  was 
proper,  in  order  to  distinguish  them  from 
his  slaves  at  Lansdown,  or  elsewhere. 

It  may  be  worthy  of  remark,  also,  that 
the  will  was  drawn  up  from  notes,  and  the 
draftsman  was  probably  ignorant  of  the 
particular  location  of  these  slaves,  and  thus 
the  ambiguity,  which  seems  to  exist,  may 
have  crept  in.  The  Fifes  were  his  rela- 
tions, and  the  principal  objects  of  his 
bounty,  and  he,  doubtless,  intended  to  di- 
vide his  Gloucester  lands  and  slaves  be- 
tween them. 

This  is  fortified  by  the  special  enumera- 
tion of  certain  subjects,  then  in  the  mind 
of  the  testator,  in  the  residuary  clause,  and 
particularly  by  the  words  "including  my 
gig  and  saddle  horse;"  which  seem,  at 
least,  to  indicate,  not  only  that  he  had  thus 
enumerated  every  thing  he  recollected,  but 
that  he  did  not  intend  to  leave  any  thing 
unmentioned  which  he  did  recollect. 

But  the  testator  had  these  lands  and 
slaves  particularly  in  view,  and  in  his  rec- 
ollection, and  either  intended  to  dispose 
of  all  the  slaves  on  that  estate  in  favor  of 
the  Fifes,  or  he  did  not.  If  he  in- 
tended to  leave  a  portion  of  them, 
200  *and  so  large  a  portion  as  twenty- 
six,  unbequeathed  to  the  Fifes,  it 
must  have  been  in  order  to  die  intestate  as 
to  them,  or  for  the  purpose  of  giving  them 
to  the  appellee  by  the  residuary  clause; 
and  if  the  latter,  they  would,  doubtless, 
have  been  enumerated  in  it.  They  could 
not  have  been  out  of  his  mind;  for  had  he 
intended,  for  any  purpose  whatever,  to  dis- 
criminate, or  to  divide,  those  on  the  Whit- 
ings plantation,  from  those  on  the  Bellevue 
part  of  the  estate,  by  using  the  words 
"slaves,  stock,  &c.  on  the  Bellevue  estate," 
this  would  shew  that  they  were  in  his  mind 
for  the  purpose  of  such  discrimination,  and 
of  course,  they  would  have  been  more 
likely  to  have  been  enumerated,  than  his 
gig  and  riding  horse,  had  he  intended  to 
give  them  to  the  appellee. 

In  the  one  clause,  he  devises  his  estate 
called  Bellevue,  in  Gloucester,  with  one 
half  of  the  slaves,  &c.  What  slaves,  and 
where?  His  slaves  at  Bellevue,  in  Glou- 
cester. In  the  other,  his  slaves,  &c.  on 
the  Bellevue  estate.  What  slaves  had  he 
always  considered  his  slaves  on  the  Belle- 
vue estate?  All  his  slaves  in  Gloucester, 
and  on  an  estate,  which,  whenever  united 
in  one  person,  as  it  then  was  in  him,  was 
known  as  the  Bellevue  estate.  The  cir- 
cumstance that  the  lots  and  houses  in 
Urbanna,  and  a  considerable  estate  (in  re- 
mainder) were  not  thought  of  by  the  tes- 
tator, or  mentioned  in  the  residuary  clause, 
is  no  proof  that  the  whole  of  these  slaves 
were  not  in  the  testator's  mind.  The  most, 
I  think,  that  can  be  said  is,  that  having 
always  treated  and  spoken  of  them  as  his 
Bellevue  slaves,  he  did  not  perceive  that 
his  severing  the  real  estate,  according  to 
former  boundaries,  and  designating  each 
portion  by  its  accustomed  name,  some  am- 
biguity might  be  caused  by  describing  the 
slaves  as  he  had  been  used  to  do,  as  belong- 
ing to,  or  residing  on,  one  estate.  As  to 
the  houses  and  lots  in  Urbanna,  it  has  not 
been  contended,  as  I  understand,  that  they 
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passed  to  the  trustees  as  a  portion  of  the 
Lansdown  estate  adjoining. 

201  *By  the  first  clause  in  the  will,  the 
testator     gives     to     his     aunt,     Mrs. 

Frances  Daniel,  all  his  lands,  houses,  slaves, 
stocks  and  furniture,  during  her  natural 
life,  and  then  proceeds  thus;  "and  after  her 
death,  I  devise  the  same  as  follows,  to  wit; 
the  estate  called  Lansdown,  and  that 
called  the  Reeds,  in  the  county  of  Middle- 
sex, and  all  the  slaves  and  stock  thereon, 
&c.  I  give  and  bequeath  to  my  friends 
General  John  Minor  and  John  Chew,  esq. 
in  trust,  &c.  for  my  relation  Robert  B. 
Fife." 

This  estate  called  Lansdown  adjoined,  as 
I  understand,  the  town  of  Urbanna;  and 
some  town  lots  were  embraced  within  the 
enclosures  of  that  estate,  and  which  there- 
fore, are  not  disputed,  as  being  a  part  of 
that  estate,  and  going,  by  the  will,  to  the 
trustees.  But  there  were  other  lots,  with 
buildings  on  some  or  all  of  them,  and 
amongst  them  the  lot  whereon  the  shop 
stood;  which,  not  being  so  included,  are 
claimed  under  the  residuary  clause. 

This  claim  is  mainly  resisted  on  the 
ground,  that  though  they  may  not  have 
passed  under  the  devise  to  the  trustees, 
that  nevertheless,  from  the  particular  word- 
ing of  the  residuary  clause,  they  were  not 
intended  to  be  passed  by  it;  and  conse- 
quently, the  appellee  is  not  entitled  to 
them,  or  their  rents  and  profits.  This 
proposition,  if  supported,  might  also  nega- 
tive his  right  to  the  slaves  at  Whitings, 
in  case  they  too  had  not  been  con- 
sidered as  passing  under  the  will,  to 
the  trustees;  and  might,  in  like  manner, 
extend  to  an  estate  of  considerable  amount, 
consisting  of  lands  and  slaves,  to  which 
the  testator  was  entitled  in  remainder,  after 
the  death  of  his  aunt,  which  happened  a 
few  days  after  his  own;  which  was  not  par- 
ticularly devised  in  the  will,  and  of  which, 
it  is  understood,  the  appellee  took  and 
holds  possession,  under  the  residuary 
clause. 

This  would  be,  in  other  words,  to  restrain 
the  residuary  clause  to  personal  estate  al- 
together, and  further,  to  such  personal  es- 
tate, as  is  of  the  same  kind  with  that 
enumerated;  so  that  the  testator  would  be 
considered,  at  all  events,  as  dying  intestate 
as    to    the    real    estate,    to    wit,    the 

202  houses  *and  lots  in  Urbanna,  the  re- 
mainder in  the  other  estate  afore- 
said, and  also  to  the  slaves  and  other 
personal  estate  of  a  different  kind  from 
that  enumerated  in  the  residuary  clause. 

On  this  point,  I  confess,  I  "have  had  con- 
siderable doubts;  and  more  as  to  the  per- 
sonalty, than  as  to  the  realty;  as  an 
intestacy  as  to  the  latter,  may  perhaps,  in 
this  as  in  most  cases  of  this  kind,  be  more 
readily  presumed. 

The  case  of  Brown  v.  Higgs,  4  Ves.  708, 
arose  under  a  will,  by  which  lease-hold 
lands  were  bequeathed  to  J.  B.  for  such 
children  of  a  nephew  of  the  testator  as  the 
said  J.  B.  should  think  most  deserving,  &c. 
with  a  residuary  clause,  whereby  he  gave 
and  bequeathed  to  his  wife,  all  his  plate, 
china,  household  goods,  cattle  and  chattels, 
of  what   nature   and   kind   soever  they  be, 


and  every  individual  he  should  be  possessed 
of  at  his  decease,  that  is  not  otherwise  dis- 
posed of  above;  and  made  her  his  residuary 
legatee  and  sole  executrix. 

Two  questions  arose; — one  between  the 
children  of  the  nephew  and  her,  on  this 
ground.  They  contended,  that  the  trust 
created  for  them  should  not  fail,  because 
of  the  death  of  the  trustee,  in  the  life-time 
of  the  testator,  and  without  making  any 
selection;  she,  that  a  selection  was  abso- 
lutely necessary,  in  order  to  designate  the 
person  who  should  take,  without  which  the 
bequest  became  void.  And  the  other  <iucs- 
tion  was  between  her  and  the  next  of  kin, 
(who  were  co-defendants  with  her.)  and 
who  contended,  that  if  the  plaintiffs  did 
not  take  under  the  will,  it  was  not  given 
by  the  residuary  clause;  as  it  was  impossi- 
ble to  suppose  that  the  testator,  when  he 
gave  the  residue,  did  not  imagine  he  had 
disposed  of  this  part  of  the  estate  to  par- 
ticular classes  of  persons,  and  so  could  not 
mean  to  include  it  in  the  residue. 

With  respect  to  this  point,  the  Master 
of  the  Rolls  5aid,  "it  is  too  clear  in  favor 
of  the  residuary  legatee.  The  next  of  kin 
contend,  that  this  is  not  sufficiently  dis- 
posed of;  but  the  testator  has  given 
203  to  the  residuary  legatee  all  ♦that  is 
not  sufficiently  disposed  of.  If  he 
has  not  perfectly  disposed  of  it,  then  she 
takes  it.  No  man  supposes  his  legacies 
will  lapse,  or  will  not  take  place.  It  is  the 
case  of  all  lapsed  legacies."  On  the  other 
point,  however,  the  decree  was  for  the 
plaintiffs.  If  this  trust  had  not  been  sup- 
ported, then  the  case  would  simply  have 
been  one  of  a  lapsed  legacy,  and  would 
have  fallen  under  the  head  of  a  general 
residuary  legatee  taking  a  lapsed  legacy. 

But  the  question  before  us  seems  to  be- 
long to  a  different  description  of  case-; 
that  is,  to  those  cases  where,  in  conse- 
quence of  a  particular  enumeration  of  cer- 
tain articles,  with  other  words  intending 
to  give  a  residue,  such  residue  shall  be  re- 
strained to  things  of  a  like  kind,  and  at  all 
events  not  to  extend  to  real  estate,  if  snch 
seems  to  be  the  fair  interpretation  of  the 
will.  It  is  said,  that  this  doctrine,  and  these 
cases,  will  not  apply  to  a  general  residuary 
clause,  of  the  nature  of  that  in  this  wi!!; 
but  applies  to  specific  bequests  of  certain 
things  enumerated,  with  a  residuary  clause 
simply  intended  to  cover  things  of  the 
same  kind,  not  particularly  recollected  or 
enumerated.  . 

It  is  true,  if  the  residuary  clause  is  clearly 
broad  enough,  and  appears  intended  to 
cover  every  thing,  as  well  real  as  personal, 
an  enumeration  of  specific  things  will  not 
restrain  it;  but  it  is  begging  the  quest'on 
to  say,  that  the  clause  under  consideration 
is  of  that  kind.  If  such  was  the  intention 
of  the  testator,  then,  to  be  sure,  there  is  an 
end  of  the  question.  Clauses  of  this  kma 
are  sometiines  more,  sometimes  less,  broad; 
sometimes  more,  sometimes  less,  clear. 

If  a  testator  gives  to  A,  specific  legacies, 
and  also  to  B.  C,  and  D;  and  in  a  general 
clause,  gives  the  residue  to  A,  he  is  un- 
doubtedly residuary  legatee  of  every  thirg 
not  perfectly  disposed  of.  But,  when  cer- 
tain things  are  left  to  A,  and  in  the  same 
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clause  the  residue  is  given  to  him,  it  is 
either  a  general  residuary  clause  to  him, 
of  every  thing  not  perfectly  disposed  of, 
or  to  be  construed  and  restrained  to  things 
of  the  like  kind,  according  as  a  sound  and 
iust  construction  of  the  whole  will 
204  demands.  Thus,  one  bequeaths  ♦to 
A,  all  his  goods,  chattels,  household 
stuff,  furniture,  and  other  things,  which 
then  were,  or  should  be,  in  the  house  at 
his  death.  Ready  money  in  the  house  did 
not  pass.  Other  things  shall  be  intended 
of  the  like  nature  with  those  mentioned. 
This  was  not  in  the  nature  of  a  general 
residuary  clause;  but,  by  general  words  it 
was  intended  to  give  things  not  enumer- 
ated, or  perhaps  thought  of^  and  these 
words  were  so  restrained.  1  E!q.  Cas.  Abr. 
201,  pi.  14. 

So  in  the  case  of  Cook  v.  Oakley,  1  P. 
Wms.  302,  the  testator  was  on  ship-board, 
and  had  been  long  beyond  sea.  His  father 
was  dead,  which  he  knew,  but  did  not  know 
of  his  mother's  death.  From  each  he  de- 
rived a  considerable  lease-hold  estate,  to- 
gether with  his  brothers  and  sisters,  but 
was  ignorant  of  his  father's  will.  By  his 
will,  he  gave  his  mother  (if  alive)  his  gold 
rings,  buttons,  and  chest  of  clothes;  and 
to  his  loving  friend  F.  G.  (who  was  on 
board  with  him)  his  red  box,  arrack,  and 
all  things  not  before  bequeathed;  and  made 
him  his  sole  executor.  It  was  insisted  on 
behalf  of  the  brothers  and  sisters,  that  here 
being  an  express  legacy  given  to  the  execu- 
tor, it  could  not  but  be  presumed,  that  if 
he  intended  to  give  him  his  share  in  the 
lease-hold  premises,  he  would  have  men- 
tioned them;  and  if  he  did  not  know  that 
he  had  any  share  in  them,  then  it  was  plain 
that  he  did  not  intend  to  pass  them  by  his 
will;  but  mere  personal  things  only,  such 
as  were  on  ship-board;  things  ejusdem 
generis:  that  it  was  to  be  intended  that  he 
did  not  know  he  was  entitled  to  any  part 
of  his  father's  lease-hold  estate,  as  in  all 
probability  he  would  have  given  some  share 
thereof  to  his  mother,  to  whom  he  gave, 
and  for  whom  he  seemed  to  have  designed, 
the  most  valuable  part  of  his  substance. 
It  was  to  be  considered  too,  that  F.  G.  was 
a  mere  stranger,  and  the  testator  had 
brothers  and  sisters. 

It  was  decreed,  that  the  executor  was 
trustee  of  the  surplus  for  the  brothers  and 
sisters;  but  that  with  respect  to  the  but- 
tons, rings,  &c.  given  to  the  mother,  they 
were  lapsed  legacies,  and  should  therefore 

fall  to  him. 
205  *Here   is   the   case  of  a   residuary 

clause  broad  enough  to  cover  every 
thing,  but  which,  being  coupled  with  a  spe- 
cific bequest,  was  restricted  to  things  of 
the  like  kind,  except  so  far  as  to  cover  the 
common  case  of  a  lapsed  legacy. 

This  construction  too,  was  principally 
founded  on  matters  extraneous  to  the  will; 
for  surely,  it  did  not  proceed  on  the  broad 
ground,  that  in  every  such  case,  the  resid- 
uary part  of  the  clause  is  to  be  restrained 
to  things  of  a  like  kind.  The  extraneous 
matters  were— his  probable  ignorance  that 
his  father  had  left  him  any  thing  in  his  will: 
but  as  he  knew  of  his  death,  he  might  have 
supposed    he    had;    his    ignorance    of    his 


mother's  death;  the  residuary  legatee  be- 
ing a  stranger;  his  mother  the  principal 
object  of  his  bounty;  his  leaving  brothers 
and  sisters;  and  that,  consequently,  under 
all  these  circumstances,  he  could  not  have 
intended  to  give  any  thing,  except  his  red 
box,  &c.,  or  things  of  that  kind  on  ship- 
board. 

This  case  shews,  that  however  strong 
the  residuary  clause,  as  of  all  things  not 
before  bequeathed,  if  coupled  with  a  spe- 
cific bequest,  it  may  be  limited  to  things 
of  a  like  kind,  if  such,  under  all  the  circum- 
stances, appears  to  be  the  true  construc- 
tion of  the  will.  These  circumstances  will 
of  course  vary  in  each  particular  case;  but 
the  propriety  of  giving  such  construction, 
if  it  can  be  fairly  done,  however  broad  and 
general  the  residuary  part  of  the  clause  be, 
seems  to  be  settled  in  this  case. 

The  strongest  and  most  pertinent  case 
which  I  have  been  able  to  see  (for  I  have 
not  had  access  to  many  of  the  books  to 
which  we  have  been  referred)  is  that  of 
Timewell  v.  Perkins,  2  Atk.  102. 

One  question  in  that  case  arose  under 
one  clause  of  the  will  of  John  Hitchens, 
in  these  words;  "Item  all  my  freehold  land 
and  hop-grounds,  now  in  the  occupation 
of  widow  Leach,  and  all  other  the  rest  and 
residue  and  remainder  of  my  estate,  con- 
sisting in  ready  money,  plate,  jewels,  judg- 
ments, mortgages,  &c.  or  in  any 
206  other  thing  ^whatsoever  or  where- 
soever, I  give  unto  my  dearly  be- 
loved Arabella  Hitchens  and  her  assigns 
forever." 

The  question  was,  whether  other  lands 
of  the  testator  passed  to  her,  or  descended 
to  his  heir  at  law;  who,  I  understand,  is  the 
defendant,  Sarah  Perkins;  and  that  Mary 
Timewell  is  her  half  sister,  and  daughter 
of  Arabella,  the  devisee  above,  by  another 
husband;  she  claiming  the  lands  as  devisee 
of  her  mother. 

Justice  Fortescue  says,  "There  is  no 
doubt  but  the  words  to  Arabella  and  her 
assigns  forever,  will  carry  the  fee  to  her, 
without  the  word  heirs.  It  has  been  con- 
tended for  the  plaintiff,  that  the  preamble 
of  the  will,  as  touching  the  temporal  estate 
with  which  it  has  pleased  God  to  bless  me, 
I  give  and  bequeath,  &c.  shew  plainly  the 
testator  intended  to  dispose  of  his  whole 
estate,  and  that  the  Court  will  never  intend 
an  intestacy  of  any  part;  and  that  the  word 
estate  will  include  lands  as  well  as  personal 
estate,  and  though  coupled  with  words  ap- 
plicable to  personal  estate,  will  pass  free- 
hold." 

"Although  it  would  be  stronger  if  the 
word  real  had  been  added,  yet,  however, 
this  will  not  do,  unless  there  are  some 
words  that  shew  the  intention  to  pass  the 
real  estate;  or  the  Court  will  intend  an 
intestacy,  in  favor  of  the  heir  at  law." 

"The  word  estate  itself,  indeed,  may  in- 
clude as  well  real  as  personal:  yet,  when 
the  testator  has  expressed  himself,  by  such 
words  as  are  applicable  to  personal  only, 
I  cannot  intend  he  meant  the  real  estate. 
Whatsoever,  and  wheresoever,  must  be 
confined  to  things  antecedent,  and  is  re- 
strained to  the  hop-grounds,  and  lease- 
holds;  for  if  he  intended  to  give  his  wife 
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all  his  real  estate,  why  did  he  mention  only 
the  Essex  estate?  Estate,  where  it  is  only 
coupled  with  things  that  are  personal,  shall 
be  rcFl rained  to  personals."  For  this,  he 
cites  the  case  of  Wilkinson  v.  Meream,  Cro. 
Car.  447,  449;  and  Sir  William  Jones'  Rep. 
380;  which,  he  says,  is  thus  stated  in  Roll's 
Abridgment,  334,  pi.  14;  "that  if  a 
man      seised,      in      fee,      of      lands, 

207  *and,  also,  possessed  of  certain  leases 
of  lands,  devises  his  leases  to  J.  S- 

and  then  devises  to  his  executor  all  the 
residue  of  his  estates,  mortgages,  goods, 
&c.,  his  debts  paid,  &c.  this  will  pass  a  fee 
to  the  executor,  by  the  word  estates  being 
coupled  with,  the  word  goods."  But,  he 
adds,  it  appears  to  have  been  otherwise  de- 
termined, on  searching  the  record  of  the 
judgment.  He  proceeds,  "I  think  the  pre.s- 
ent  is  a  strange  case,  because  though  the 
word  possessed  is  not  mentioned,  yet  there 
are  other  words  which  make  it  stronger. 
For  here  the  word  estate  is  expressly  con- 
fined to  personals,  as  plate,  jewels,  &c. 
which  are  all  personal,  and  therefore,  I 
think,  the  residue  of  the  real  estate  does 
not  pass." 

But,  supposing  it  would  admit  of  doubt, 
yet  certainly  the  heir  at  law  ought  to  be 
preferred,  unless  the  intention  of  the  testa- 
tor to  exclude  him,  appears  exceedingly 
plain. 

In  our  case,  as  in  this,  one  question  re- 
lates to  real  estate  undisposed  of  by  the 
will,  if  not  covered  by  the  residuary  clause. 
In  it  the  testator  bequeaths  to  his  friend 
Doctor  James  Dabney,  all  his  books,  medi- 
cine and  shop-furniture,  and  all  the  estate 
not  before  devised,  including  his  gig  and 
saddle  horse.  The  word  estate  consequently 
occurs  here.  In  some  respects,  this  resid- 
uary clause  is,  perhaps,  more  strong  in 
favor  of  the  appellee,  than  the  case  last 
cited,  in  favor  of  the  wife.  There  the  word 
"consisting,"  follows  the  words  "rest  and 
residue,  &c."  and  that  was  relied  on  by  the 
Judge.  But  in  other  respects,  the  words 
there  arc  stronger;  for  after  the  word  "con- 
sisting" of  ready  money,  &c.  follow  the 
words,  "or  in  any  other  thing  whatsoever 
or  wheresoever."  And  the  case  cited  from 
Roll's  Abridgment  seems,  in  every  part, 
not  stronger  than  ours,  in  favor  of  an  in- 
testacy. 

Again,  in  our  case,  as  in  that  of  P.  Wil 
liams,  302,  the  residuary  legatee,  or  devisee 
as  he  claims  also  to  be,  is  a  stranger,  and 
by  no  means  an  object  of  large  bounty,  so 
far  as  we  may  judge  from  the  enumerated 
articles.  In  the  case  from  Atkyns,  the  resid- 
uary legatee  was  the  wife  and  the  object 
of   large   bounty,   and   the   words   in 

208  her  favor,  I  *lhink,  taken  all  together, 
are   broader   than   those   in   favor   of 

the  appellee  here,  especially  when  we  take 
in  the  last  words,  "including  my  gig  and 
riding  horse."  Why  did  he  not  say  also, 
if  he  so  intended  it,  "my  slaves  at  Whit- 
ings, my  shop  in  which  the  said  medicine, 
books  and  furniture  are,  my  lot  and  stable 
where  my  gig  and  horses  are,  and  my  plan- 
tation and  slaves,  in  which  my  aunt  has  a 
life-estate?"  Or,  if  he  intended  such  es- 
tates as  these  to  pass,  without  specification, 
how  could  he  suppose  it  necessary  to  spec- 


ify his  gig  and  horses?  Can  a  limited  be- 
quest of  this  kind,  in  which  care  seemed 
to  be  taken  to  enumerate  every  thing  in- 
tended, because  some  general  words  are 
used,  calculated  to  cover  every  small  thing 
so  intended,  be  for  a  moment  supposed  as 
intended,  to  give  away  to  a  stranger  large 
estates  of  lands,  to  say  nothing  of  the 
slaves?  I  think  not,  and  could  only  be  in- 
duced to  give  such  enlarged  (and  to  my 
mind,  unreasonable)  interpretation,  in  con- 
sequence of  some  rules  of  construction, 
which  may  be  considered  as  having  grown 
into  law. 

I  at  first  thought  these  were  against  me. 
But  the  more  I  reflect  on  the  subject,  the 
better  I  am  satisfied,  that  there  arc  none 
such;  and  that  the  cases  above,  point  out 
the  true  and  rational  course,  viz.  that  an 
intestacy,  in  such  cases,  will  be  presumed, 
at  least  as  to  lands,  and  as  to  personals 
too,  except  as  to  things  of  the  same  kind, 
or  lapsed  legacies,  where  no  intestacy  can 
be  presumed. 

I  wish  I  was  as  sure  that  I  have  violated 
no  sound  rule  of  construction,  as  I  am  that, 
in  making  this  decision,  I  have  done  no 
violence  to  the  intention  of  the  testator. 

For  these  reasons,  as  at  present  advised, 
I  am  for  reversing  the  decree, 

JUDGE  CABELL: 

In  the  case  of  Puller  v.  Puller,  ante  88, 1 
had  occasion  to  give  my  opinion,  as  to  the 
kind  of  evidence  to  which  we  may  properly 
resort,  for  the  purpose  of  discover- 
209  ing  the  intention  *of  a  testator.  I 
have  seen  nothing  in  the  investiga- 
tions to  which  the  present  case  has  led 
me,  calculated  to  change  that  opinion.  I 
beg  leave  to  refer  to  it,  therefore,  in  order 
to  shew  my  views  of  that  subject. 

As  to  the  slaves  in  controversy,  I  concur 
with  the  Judge  who  has  preceded  me,  that 
they  passed,  by  the  will,  to  the  Fifes. 

The  only  remaining  question  in  the  cause, 
relates  to  the  money  decreed  to  be  paid 
to  the  appellee,  for  the  rent  of  the  Urbanna 
lots. 

It  is  contended,  on  the  part  of  the  appcl- 
lent,  that  these  lots  were  not  devised  by 
the  will,  to  the  appellee,  and  that,  therefore, 
he  can  have  no  title  whatever,  to  their 
rents. 

If  they  be  devised  to  the  appellee,  it  must 
be  by  force  of  the  following  clause,  "I  be- 
queath to  my  friend  Doctor  James  Dabney 
of  Gloucester,  all  my  books,  medicine  and 
shop-furniture,  and  all  the  estate  not  before 
devised,  including  my  gig  and  saddle 
horses." 

The  case  of  Kennon  v.  M'Roberts,  1 
Wash.  96,  shews,  that  however  general,  in 
point  of  form  and  expression,  a  residuiry 
clause  may  be,  yet  if  it  appear,  from  other 
parts  of  the  will,  that  a  particular  estate 
or  interest  was  not  intended  by  the  testa- 
tor to  fall  into  the  residuum,  it  shall  not  be 
embraced  by  the  residuary  clause,  although 
no  other  disposition  thereof  may  have  been 
actually  made  by  the  will.  For.  in  that 
case,  it  was  decided,  that  a  general  residu- 
ary clause,  did  not  embrace  a  reversionary 
interest  in  a  tract  of  land;  because  it  was 
evident,  that  the  testator  thought  he  had 
conveyed  it  otherwise  in  the  body  of  his 
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will,  and  could  irot  therefore  intend  to  make 
it  a  part  of  the  residuum.  The  principle 
settled  in  Kennon  v.  M'Roberts,  is  not  at 
all  at  variance  with  the  acknowledged  law, 
relating  to  lapsed  legacies.  Every  testator 
is  presumed  to  know,  that  if  his  legatee 
dies  before  himself,  the  legacy  lapses  and 
becomes  as  ineffectual,  as  if  it  had  never 
been  made;  and  that  his  will  speaks  as  at 
the  time  of  his  death.    When,  therefore,  he 

makes  a  general  residuary  clause,  as 
210      *to  all  his  estate  not  before  disposed 

of,  even  he  must  be  presumed  to  in- 
tend that  it  shall  embrace  the  case  of  a 
lapsed  and  ineffectual  legacy. 

General  expressions  in  a  residuary  clause, 
may  also  be  controlled  and  limited  by  the 
intention  of  the  testator,  as  collected  from 
the  clause  itself;  and  they  will  always  re- 
ceive a  restricted  construction,  whenever 
it  shall  appear  that  he  intended  them  to 
have  a  particular  application.  It  is  readily 
admitted,  that  the  words  "all  the  estate  not 
before  devised,"  are  broad  enough,  in  them- 
selves, to  include  real  as  well  as  personal 
estate.  But  the  construction  must  be  made 
on  the  whole  clause,  and  not  on  a  part  only. 
And  here  it  may  not  be  improper  to  remark, 
that  in  determining  the  extent  of  this 
clause,  I  pay  no  regard  to  the  testimony 
of  Samuel  W.  Sayre.  If  the  testator  in- 
tended to  give  to  the  appellee,  all  his  es- 
tate, of  every  kind  whatsoever,  not. before 
disposed  of,  he  might  have  accomplished 
that  object,  by  the  use  of  general  expres- 
sions to  that  effect,  without  any  special 
enumeration  of  particular  things.  But  al- 
though a  special  enumeration  be  not  nec- 
essary to  give  any  additional  effect  to 
general  expressions,  yet  such  enumeration 
may,  under  circumstances,  sometimes  limit 
and  control  the  general  expressions,  by 
giving  them  a  particular  application.  If 
the  testator  intended,  by  the  clause  in  ques- 
tion, to  give  to  Doctor  Dabney,  valuable 
houses  and  lands,  as  well  as  personal  prop- 
erty of  comparatively  small  value,  it  is  very 
singular,  that  in  the  partial  enumeration 
to  which  he  resorted,  he  should  have  con 
fined  himself  to  the  articles  of  inferior 
value.  Testators  usually  pursue  a  different 
course.  The  most  important  and  valuable 
articles  press  upon  the  mind,  and  enter  first 
into  the  enumeration;  whilst  those  of  in- 
ferior value  are  left  to  the  operation  of  the 
general  expressions.  And,  in  this  case,  it 
would  be  passing  strange,  that  if  the  testa- 
tor intended  to  give  the  shop,  as  well  as 
the  shop-furniture,  he  should  be  silent  as 
to  the  shop,  when  he  expressly  mentions 
the  furniture.    This  consideration,  of  itself, 

would  not  be  conclusive  to  shew 
211       *the    intention   of    the    testator;    but 

when  taken,  in  this  case,  in  connex- 
ion with  the  lattier  part  of  the  clause,  it  re- 
moves all  doubt  from  my  mind.  After 
specially  enumerating  the  books,  medicine 
and  shop-furniture,  he  adds,  "and  all  the 
estate  not  before  devised,  including  my  gig 
and  saddle  horses."  The  testator  certainly 
knew  what  he  intended  by  the  terms  "all 
the  estate  not  before  devised."  If  he  in- 
tended to  embrace  every  thing  not  before 
devised,  he  surely  would  not  have  added 
the   words   "including   my   gig  and   saddle 


horses;"  for  they  would  have  passed  by 
the  general  terms  previously  used.  The 
addition  of  these  words,  however,  shews 
that  the  testator  intended  by  them,  to  give 
something  which  the  previous  general  ex- 
pressions did  not  embrace.  And  if  the 
words  "all  the  estate  not  before  devised," 
did  not  apply  to  the  gig  and  saddle  horses,, 
(which  had  not  been  before  devised)  it  is 
impossible  to  give  them  any  rational  inter- 
pretation, but  by  confining  them  to  things 
of  the  same  nature  with  those  just  enum- 
erated, viz.  the  books,  medicine,  and  shop- 
furniture.  That  must  have  been  the 
intention  of  the  testator,  and  it  explains,  and 
gives  effect  to  every  part  of  the  residuary 
clause,  and  particularly  to  that  part  relat- 
ing to  the  gig  and  saddle  horses,  which 
would  otherwise  be  useless  and  senseless. 
His  object  was  to  give  the  books,  medicine 
and  shop-furniture,  and  every  thing  else 
of  the  same  nature;  but  he  intended,  more- 
over, to  give  the  gig  and  saddle  horses; 
and  therefore  he  expressly  mentioned  them. 
This  is  the  utmost  extent  of  his  intention; 
and  it  is  not  for  us  to  carry  it  farther.  The 
case  of  Timewell  v.  Perkins,  2  Atk.  103, 
is  a  strong  authority  to  this  point.  The 
houses  and  lots,  therefore,  did  not  pass  by 
the  will  to  Doctor  Dabney;  and,  I  there- 
fore think  the  decree  erroneous  as  to  the 
money  decreed  to  be  paid  for  the  rents. 

From  the  view  I  have  taken  of  the  clause 
in  favor  of  Dr.  Dabney,  I  should,  of  neces- 
sity, exclude  him  from  the  slaves  at  Whit- 
ings, even  if  I  did  not  think  that  they  had 
been  actually  given  to  others. 

I    am    of    opinion    to    reverse    the    de- 
cree. 
212  *The  PRESIDENT: 

I  concur  with  Judge  Coalter,  in 
his  statement  of  the  evidence  in  the  record,, 
and  also  in  his  conclusions  from  its  appli- 
cation to  explain  the  ambiguity  in  the  two 
clauses  of  the  will,  by  which  the  Bellevue 
estate,  and  the  part  of  it  called  Whitings,, 
are  devised  to  the  trustees  Minor  and  Chew: 
that  as  to  the  lands,  the  testator  meant  to 
distinguish  Bellevue  from  Whitings;  but 
in  fegard  to  the  slaves,  treated  them  as 
belonging  to  the  Bellevue  estate,  including 
the  part  called  Whitings;  and  intended  to 
give  one  moiety  of  the  whole  on  both 
places,  in  trust  for  his  nephew  James  Fife, 
and  the  other  moiety  for  his  nephew  Wil- 
liam Fife.  Nor  is  this  construction  affected 
by  the  residuary  devise  to  the  appellee. 
When  Dr.  Spratt,  the  testator,  selected  his 
books,  medicine  and  shop-furniture,  as  a 
very  appropriate  present  to  his  friend  Doc- 
tor Dabney,  (which  are  first  specified  in  the 
residuary  clause,)  it  is  impossible,  I  think, 
to  infer  that  he  still  intended  to  give  the 
shop  also,  the  slaves  at  Whitings,  and  the 
lots  in  Urbanna;  and  when  he  added,  "all 
the  estate  not  before  devised,  including  my 
gig  and  saddle  horses,"  it  is  not  to  be  in- 
ferred, indeed  it  is  difficult  to  conceive,  that 
he  meant  to  include  in  the  general  words 
any  other  estate,  than  articles  of  a  similar 
character  and  importance.  It  seems  to  me 
plain,  that  he  threw  in  the  words  "includ- 
ing my  gig  and  saddle  horses,"  lest,  limit- 
ing the  word  estate  to  articles  of  the  same 
character  as  those  before  specified  in  the 
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clause,  his  gig  and  saddle  horses  would  not 
pass.  The  intention  of  the  testator  is  to 
be  collected  from  his  words,  and  the  use 
he  makes  of  them;  and,  although  the  Court 
cannot  indulge  in  conjecture,  however 
probable,  yet  direct  implication  and  infer- 
ence is  not  to  be  disregarded.  See  Chap- 
man V.  Brown,  3  Burr.  The  inference  in 
this  case  is  so  strong,  from  the  words  that 
go  before  and  follow  the  general  words  in 
the  clause,  that  it  would  be  to  disregard 
the  manifest  intention  of  the  testator,  not 

to  give  it  the  weight  that  it  deserves. 
213       I  think  it  is  obvious,  *from  the  whole 

clause,  taken  together,  that  nothing 
was  intended  to  be  included,  by  the  words 
"all  the  estate  not  before  devised,"  of 
greater  value  or  importance  than  the  books, 
medicine  and  shop  furniture.  In  the  case 
in  2  Atkyns,  which  has  been  cited,  the  words 
"all  other  the  rest  and  residue  and  remain- 
der of  my  estate,  to  my  wife  and  her  assigns 
forever,"  are  stronger;  yet  they  were  con- 
trolled by  the  words  going  before,  which 
were  not  so  strong,  as  the  preceding  words 
in  the  residuary  clause  in  this  case.  In  that 
case,  it  is  said,  that  the  Court  will  intend 
an  intestacy  in  favor  of  the  heir  at  law.  If 
there  is  any  force  in  this,  it  applies  as 
strongly  in  favor  of  heirs  and  distributees 
here,  as  in  favor  of  the  heir  at  law  there. 
But  the  solution  of  it  is,  that  if  the  testator 
does  not  dispose  of  his  property,  or  if  the 
Court  cannot  understand  him,  (which  is 
the  same  thing,)  the  law  will  dispose  of  it 
for  him.  I  lay  no  great  stress  on  this  case. 
The  principles  on  which  wills  and  other 
instruments  are  to  be  construed,  are  better 
settled  than  the  rules  which  have  been 
formed  by  the  application  of  them  to  par- 
ticular cases.  The  intention  of  the  testa- 
tor is  the  first  object,  and,  if  not  in  conflict 
with  the  rules  of  law,  ought  to  prevail. 

I  am  therefore  of  opinion,  that  both  de- 
crees should  be  reversed,  and  concur  in  the 
decree  which  is  to  be  entered. 
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♦Skipwith  V.  Strother  &  al. 

February,  1825. 


Equitable  Relief— Judcment  on  Qamliic  Debt— Failure 
.  to  Defend  at  Law.*-A  Court  of  Equity  has  Jurisdic- 
tion to  relieve  affaiDst  a  Judfrneut  foanded  on  a 
g3.m\ng  debt.  alttaouGrb  the  party  failed  to  defend 


*Bqultable  Relief -Judcment  on  Qamlnflr  Debt-Fall, 
ore  to  Defend  at  Law.— In  Dade  y.  Madison,  6  Leiffh 
40  K  Tuck  BR.  P.,  said:  "There  can  be  no  question, 
that  the  appellee  had  a  riffht  to  come  into  a  court 
of  eqaity  to  inloin  the  judgment  obtained  at  law.  on 
the  srround  that  the  draft  for  which  he  was  sued 
was  accepted  for  a  sramblinfir  consideration. 
Whether  he  defended  himself  at  law  or  not,  the 
court  of  equity  will  interfere  on  the  srround  of  the 
vicious  consideration.  Hoomes  v.  Smock.  1  Wash. 
891 ;  Skipwith  v.  Strother,  3  Band.  214." 

A  iraminsr  security  or  consideration  forms  an  ex- 
ception to  the  general  rule  requiring' a  defendant 
at  law  to  avail  himself  there  of  a  good  legal  defense 
to  the  action.  The  Act  of  1748  (1  Rev.  Code,  ch.  147, 
p.  R6I).  not  only  renders  the  gaming  transaction  un- 
lawful, but  expressly  avoids  all  promises,  contracts. 
Judgments  and  other  securities  for  money  won  at 
play;  and  its  policy  is  to  extirpate  an  immoral  and 
pernicious  practice,  injurious  not  only  to  the  par- 
ties and  their  families  but  to  the  public  weal.  It 
therefore  behooves  courts  of  equity,  as  well  as 
courts  of  law,  to  suppress  the  enforcement  of  such 
promises,  contracts  and  securities.  A  party  injured 
may,  at  his  election,  defend  himself  at  law,  but  he 
is  not  bound  to  avail  himself  of  that  opportunity, 
nor  to  wait  till  a  verdict  is  had.  nor  till  an  action 
Is   brought  against  him  in  the  legal  forum.    He 


218-216 

himself  at  law,  and  gives  no  good  reason  for  snch 
failure. 

Same— Same— Impeachment  of  Contract. t—Qa£re,  if 
the  defendant  who  won  the  money,  can,  by  his 
answer,  impeach  the  contract,  so  as  to  affect  the 
interests  of  his  assignee,  previous  to  putting  In 
the  answer? 

Same  — Contract  — Consideration  Partly  Leffal  ead 
Partly  lllegal.t-In  such  case,  if  the  defendant  who 
won  the  money,  admits  part  of  the  original  con- 
tract to  have  been  on  a  gaming  consideration  but 
asserts  that  the  remainder  is  founded  on  a  law- 
ful consideration,  a  Court  of  Equity  ought  not  to 
dissolve  the  injunction  as  to  the  part  said  to  be 
good,  and  refuse  to  dissolve  as  to  the  resL  bat 
should  injoin  the  whole,  and  leave  the  case  to  be 
regularly  proceeded  in,  as  in  other  cases. 

Same -Same -5ame.t— Where  it  is  proved  that  part 
of  a  bond  is  on  gaming  consideration,  and  other 
part  on  lawful  consideration,  a  Court  of  Eqait? 
will  relieve  against  the  part  which  is  vicious,  and 
sustain  that  which  is  good:  the  obligor  being 
plaintiff  in  equity. 

Skipwith  filed  a  bill  in  the  Richmond 
Chancery  Court,  stating,  that  he  lost  at 
cards,  in  the  year  1815,  with  Strother.  about 
$700,  at  the  Bell  Tavern,  in  the  City  of 
Richmond:  that  for  this  sum,  he  executed 
his  bond  or  note  to  the  said  Strother,  who 
assigned  it  to  Turpin:  that  the  latter 
brought  suit  in  the  Superior  Court  of  Pow- 
hatan, and  obtained  judgment  against  tbe 
complainant:  that  execution  issued  on  the 
said  judgment,  and  was  in  the  hands  of  the 
sheriff,  at  the  time  of  filing  the  bill;  he 
therefore  prayed  that  Strother  and  Turpin 
might  be  made  defendants,  to  answer  on 
oath  the  allegations  of  the  said  bill;  and 
that  the  judgment  aforesaid  might  be  in- 
joined,  &c. 

The  injunction  was  refused  by  the  Chan- 
cellor, and  awarded  by  a  Judge  of  the  Court 
of  Appeals. 

Turpin,  in  his  answer,  said  that  he  had 
no  knowledge  of  the  consideration  on 
which  the  bond  was  founded:  that  in  June, 
1816,  he  purchased  the  bond  in  question, 
without  knowing,  or  having  ever  heard, 
that  Strother  had  gamed  with  the  com- 
plainant: that  the  respondent  gave  Strother 
a  full  and  valuable  consideration  for  the 
bond:  that  after  the  bond  had  been  assigned 
to  the  respondent,  the  complainant 
215  ^expressed  himself  well  pleased  that 
the  respondent  held  the  bond;  and 
said  he  would  pay  it  when  it  became  due, 
and  often  afterwards  promised  to  pay  the 


may  suffer  judgment  to  go  against  him  at  law,  and 
restrain  proceedings  upon  It  by  a  bill  in  equity:  or, 
before  or  after  action  brought,  file  his  bill  in  equity 
to  compel  the  surrender  of  any  security  founded 
on  such  unlawful  and  void  consideration,  and  tbe 
refunding  of  whatever  payments  may  have  been 
made  upon  it.  White  v.  Washington.  5  Gratt  648, 
640.  citing  principal  case  as  authority  for  tbe  sate- 
ment 

To  the  same  effect,  tbe  principal  case  is  cited  In 
Shields  V.  McClung,  6  W.  Va.  01 :  Rock  ▼.  Mathews. 
85  W.  Va.  537,  14  S.  E.  Rep.  189. 

See  also,  monographic  note  on  "Judgments**  ap- 
pended to  Smith  V.  Charlton,  7  Oratt.  435:  mono- 
graphic nottf  on  "Injunctions"  appended  to  Claytor 
V.  Anthony,  16  Gratt  518. 

tSame— Same— Impeachment  of  Contract  In  Antwer 
ms  against  Assignee.— See  principal  case  cited  alonff 
with  Hoomes  v.  Smock,  I  Wash.  880,  and  Dade  ▼. 
Madison,  5  Lielgh  401,  in  Pettit  v.  Jennings,  2  Robi 
607,  on  this  subject 

{Same -Contract— Consideration  Partly  Legal  aad 
Partly  Illegal. -Where  a  transaction  is  of  snob  a 
nature  that  tbe  good  consideration  can  be  sepa- 
rated from  the  bad,  a  court  of  equity  will  separate 
them,  and  consider  the  transaction  valid  so  far  as 
it  is  entirely  distinct  from  and  unaffected  by  tbe 
illegal  consideration.  Skipwith  v.  Cunningham,  8 
Leigh  204,  citing  principal  case  to  the  point  To 
same  point  the  principal  case  is  cited  in  Gordon  t. 
Cannon,  18  Gratt  424:  Smith  v.  Nicholas,  8Iielgb  88S. 
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same,  a  part  of  which  he  did  actually  pay: 
that  he  is  advised  that  a  Court  of  Equity 
has  no  jurisdiction  to  grant  relief  in  such 
a  case,  &c. 

Skipwith  afterwards  filed  an  amended 
bill,  nearly  to  the  same  eflFect  as  the  first. 

Strother  answered,  saying,  that  he  won 
more  than  $140  of  Skipwith:  that  he  paid 
for  Skipwith,  at  his  request,  $290  to  a  cer- 
tain John  Hawkins  of  Kentucky,  and  at 
the  same  time  paid,  at  the  request  of  Skip- 
with, $270  to  a  certain  Ross:   that 

Skipwith  gave  the  respondent  his  note  for 
?T0O;  which  note  was  given  for  the  $560, 
paid,  as  aforesaid,  at  the  request  of  Skip- 
with, and  also  for  the  $140  won  by  the  re- 
spondent of  Skipwith. 

Turpin  answered  the  amended  bill,  by 
referring  to  his  first  answer,  and  to  the 
answer  of  Strother,  and  insisting  on  the 
facts  therein  contained. 

On  a  motion  to  dissolve,  the  Chancellor 
ordered  that  the  injunction  be  dissolved; 
being  of  opinion  that  the  complainant  had 
a  remedy  at  law,  by  motion,  to  vacate  the 
judgment,  if  it  was  founded  on  a  gaming 
consideration,  or  to  quash  any  execution 
thereon,  and  order  that  none  should  there- 
after issue. 

Skipwith  appealed  to  this  Court. 

Attorney  General,  for  the  appellant. 

Leigh,  for  the  appellees. 

February  24.  The  Judges  delivered  their 
opinions. 

JUDGE  CARR: 

Upon  the  ground  of  jurisdiction,  I  con- 
sider Woodson  &  al.  v.  Barrett  &  Co.  2 
Hen.  &  Munf.  80,  an  express 
216  ^authority,  that  equity  will  injoin  a 
gaming  judgment,  though  the  party 
has  failed  to  defend  himself  at  law,  and 
gives  no  good  reason  for  such  failure. 
There,  the  plaintiff  in  equity  produced 
abundant  evidence  of  the  gaming,  and,  no 
doubt,  might  have  produced  it  at  law.  All 
he  says  in  his  bill,  on  the  subject,  is,  that 
his  embarrassed  circumstances  prevented 
his  giving  his  attorney  proper  instructions 
to  make  a  defence  at  law.  If  the  embar- 
rassment of  his  affairs  was  not  such  as  to 
prevent  his  employing  counsel,  T  cannot 
conceive  how  it  could  have  disabled  him 
from  giving  the  proper  instructions.  I  con- 
sider this,  therefore,  no  excuse  at  all;  nor 
was  it  considered  as  of  an}^  weight  on  the 
trial.  The  point  of  jurisdiction  was  brought 
directly  before  the  Court.  Mr.  Copland 
says,  "In  this  case  Woodson  had  a  com- 
plete remedy  at  law,  and  therefore  ought 
not  to  be  relieved."  This  is  answered  on 
the  other  side,  not  by  contending  that  there 
was  a  good  cause  assigned  for  failing  to 
make  defence  at  law,  but  by  citing  cases, 
which,  it  was  asserted,  justified  the  inter- 
ference of  equity.  Judge  Tucker  discussed 
the  case  at  large,  and  though  he  does  not 
expressly  notice  the  question  of  jurisdic- 
tion, it  cannot  be  supposed,  after  it  was 
formally  made  at  the  bar,  he  did  not  pass 
upon  it  in  his  mind.  The  Court  were  unani- 
mous. The  decision  is  placed  on  the 
ground  of  the  original  vice  of  the  transac- 
tion. It  is  said,  that  the  bond  being  abco- 
lutelv  void  in  its  creation,  could  be  made 
valid  by  no  subsequent  transaztion,  imme- 


diately growing  out  of  it.  A  distinction 
is  taken  between  that  case  and  those  of 
Buckner  &  al.  v.  Smith,  1  Wash.  296;  and 
Hoomes,  ex'or.  v.  Smock,  1  Wash.  389. 
and  it  is  remarked  with  great  strength  and 
propriety,  that  "the  circulation  of  these 
gaming  bonds,  is  an  evil  no  less  to  be  dis- 
countenanced, than  the  giving  of  them; 
and  that  no  means  are  more  likely  to  pre- 
vent the  giving  of  them,  than  to  put  an 
effectual  stop  to  their  circulation."  I  con- 
sider this,  therefore,  a  direct  authority  for 
our  interference  in  the  present  case. 

217  ^Another      question      has      arisen, 
whether     Strother,     after     assigning 

the  bond  to  Turpin,  can,  by  his  answer, 
impeach  that  bond,  so  as  to  affect  Turpin's 
interest?  A  point,  worthy,  certa'nly,  of 
grave  and  careful  consideration,  when  it 
shall  be  necessa'-y  to  decide  it.  But  I  do 
not  think  such  necessity  occurs  in  the  case 
before  us.  Turpin  has  filed  two  answers. 
The  second  is  to  the  amended  bill,  and  was 
filed  after  Strother  had  answered.  In  it 
he  says,  "in  relation  to  the  subject  matter 
of  the  plaintiff's  bill,  he  knows  nothing, 
except  what  is  contained  in  his  first  an- 
swer, and  the  answer  of  the  defendant 
Strother,  to  which  answers,  this  respond- 
ent begs  leave  to  refer,  and  to  insist  on 
the  facts  therein  contained."  By  this  ref- 
erence, Turpin,  I  think,  expressly  sanctions 
and  adopts  the  statement  of  the  fact  by 
Strother,  that  part  of  the  bond  was  gaming 
money.  By*  this  fact,  therefore,  Turpin  is 
bound,  under  the  circumstances,  without 
touching  the  general  principle. 

It  was  clearly  wrong,  in  my  opinion,  to 
dissolve  the  injunction  for  the  $140;  the 
sum  confessedly  won  at  gaming.  This  sum 
indeed,  forming  a  part  of  the  bond,  would 
vitiate  the  whole  at  law,  under  the  express 
words  of  our  statute;  but  the  plaintiff  hav- 
ing failed  to  defend  himself  there,  and  com- 
ing to  ask  equity,  must  do  equity.  If,  there- 
fore, a  part  of  this  bond  were  money  fairly 
and  bona  fide  lent  to  the  pla'ntiff,  or  paid 
at  his  request  to  others,  such  part  would 
be  considered  as,  in  honesty  and  good  con- 
science due;  and  the  interference  of  equity 
would  not  reach  it.  But  I  am  by  no  means 
satisfied  that,  such  is  the  fact.  It  being 
clear,  that  a  part  of  the  bond  is  for  money 
won  at  gaming,  I  do  not  think  we  ought 
to  suffer  the  party,  by  h-s  oath  alone,  to 
establish  loans  made  by  him  to  the  plain- 
tiff, or  paid  to  others  at  his  request.  The 
bond  being  utterly  void,  he  can  derive  no 
aid  from  that,  and  ought  to  be  held,  I 
think,  to  prove  the  affirmative  and  sub- 
stantive facts,  that  at  the  plaintiff's  request, 
he  paid  for  him  $290  to  Hawkins,  and  $270 
to  Ross.  Besides,  the  answer  of  Strother 
is  loose  and  unsatisfactory;  and  the 

218  whole  transaction  wears  *a  suspicions 
aspect.      The    bond    being    given    to 

Strother  for  these  three  sums,  renders  it 
not  improbable  that  they  were  the  sums 
won  by  Strother,  Hawkins  and  Ross  of 
Skipwith  at  one  sitting,  and  that  Strother 
took  the  bond  to  himself  for  the  whole: 
he  undertaking  to  settle  with  the  others 
for  their  shares.  It  seems  hardly  probable, 
that  money  fairly  paid  to  discharge  a  bona 
fide   debt,   would   have  been  mingled   with 
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this  gaming  money,  thereby  putting  it  in 
the  power  of  the  obligor  to  get  clear  of  the 
whole. 

Upon  the  whole,  I  think  it  would  be 
proper  to  send  back  the  case  to  the  Court 
of  Chancery,  to  be  proceeded  in  there,  in 
the  usual  way  for  the  decision  of  this  point. 

JUDGE  GREEN: 

The  plaintiff,  in  this  case,  seeks  relief 
against  a  judgment,  founded  on  a  bond 
given  in  whole  or  in  part  for  a  gaming 
consideration,  without  stating  that  there 
was  any  impediment  to  his  defence  at 
law;  or  any  excuse  for  not  making  that 
defence;  nor  that  there  is  any  difficulty  in 
now  proving,  in  the  Court  of  Law,  the  fact 
that  the  bond  was  founded  on  a  gaming 
consideration.  The  Court  below  refused 
relief,  because  the  plaintiff  could  rdw,  upon 
giving  such  proof,  have  the  judgment  va- 
cated upon  motion  to  the  Court  of  Law,  or 
be  otherwise  effectually  relieved  ihere;  the 
statute  having  declared  judgments  given 
upon  a  gaming  consideration,  to  be  utterly 
void. 

A  judgment  rendered  upon  an  agreement 
of  the  parties,  that  such  judgment  should 
be  confessed  or  rendered  without  defence, 
as  a  security  for  a  gaming  debt,  would  un- 
questionably come  within  the  statute,  and 
might  be  vacated  upon  motion.  But  I 
doubt  whether  a  judgment  for  a  gaming 
debt,  rendered  adversely,  and  without  any 
such  agreement,  would  come  within  the 
statute.  But  it  is  not  necessary  to  examine 
this  point  minutely,  since  I  am  satisfied 
that  a  Court  of  Equity  has  an  original  and 
independent  jurisdiction  to  relieve,  not 
only  against  securities  for 
219  *gaming  debts,  by  ordering  them  to 
be  surrendered,  (although  the  party 
might  avoid  them  at  law  by  pleading  the 
statute)  but  against  judgments  for  such 
debts;  and  this  merely  for  the  reason  that 
they  are  gaming  debts.  The  Legislature 
has  manifested  the  most  anxious  solicitude 
to  suppress  gaming;  and,  as  was  said  by 
the  Chancellor  in  Fleetwood  v.  Jansen  & 
al.  2  Atk.  467,  "The  enforcing  of  the  gam- 
ing act,  is  of  great  consequence  to  the 
public,  and  not  confined  to  the  interest  of 
private  persons."  In  Marsden  v.  Shadwell. 
Amb.  269,  the  Court  decreed  a  bond  for 
money  won  at  play,  a  part  of  which  had 
been  paid,  to  be  delivered  up,  and  the  money 
to  be  re-paid;  and  in  Newman  v.  Franco. 
2  Anstr.  519,  a  bill  for  an  injunction,  and 
to  have  certain  bills  of  exchange,  upon 
which  an  action  had  been  commenced  at 
law,  delivered  up,  they  having  been  given 
for  money  won  at  play,  was  ruled  to  be 
good,  upon  demurrer.  And  in  Woodson 
&  al.  V.  Barrett  &  Co.  2  Hen.  &  Munf.  80, 
the  plaintiff  sought  relief  against  a  judg- 
ment upon  a  bond  given  for  money  won 
at  play,  without  shewing  any  excuse  for 
not  making  the  defence  at  law,  the  state- 
ment that  "from  the  embarrassed  situation 
of  his  (the  plaintiff's)  affairs,  he  was  unable 
to  give  such  instructions  to  his  attorney, 
in  defending  the  said  suit,  as  would  have 
defeated  the  plaintiffs,"  and  that  "his  wit- 
nesses were  absent  on  the  trial,"  certainly 
did  not  present  any  reasonable  excuse  for 
not   defending  himself  at  law.     Nor  were 


these  statements  relied  upon,  either  by  the 
counsel  or  the  Court,  as  shewing  such  ex- 
cuse; and  the  Court  were  unanimous  in 
reversing  the  decree,  and  awarding  a  per- 
petual injunction  to  the  judgment. 

If  any  part  of  the  bond  in  question  \\ere 
on  good  consideration,  although  the  bond 
would  be  void  at  law,  a  Court  of  Equity, 
upon  the  principle  that  he  who  asks  equity, 
must  do  it,  (upon  which  principle,  the 
Court  allows  even  a  judgment  obtained  by 
fraud,  to  stand  as  a  security  for  what  is 
justly  due,)  would  not  relieve  against  the 
judgment,  except  to  the  extent  of  the 
220  gaming  consideration.  *In  the  ca>e 
of  Fleetwood  v.  Janson  &  al.  before 
cited,  a  mortgage  (the  mortgagor  being 
plaintiff,)  was  ordered  to  stand  as  a  se- 
curity for  the  money  bona  fide  advanced, 
but  to  be  forfeited  as  to  the  money  won  at 
play;  although  the  statute  of  Anne  declared 
all  securities  void,  if  the  consideration,  or 
any  part  of  it,  was  for  money  lost  at  play. 
It  is,  however,  premature,  in  the  present 
stage  of  this  cause,  to  decide  now,  whether 
any  part  of  the  bond  was  given  for  a  good 
consideration.  This  should  be  reserved 
for  the  final  hearing  of  the  cause.  The 
money  said  to  have  been  paid  to  others, 
for  Sicipwith,  may  have  been,  and  probably 
was,  for  money  lost  by  him,  at  the  same 
time  with  $140  lost  to  Strother. 

It  is  not  necessary  in  this  case,  to  enquire, 
how  far  the  answer  in  Chancery,  of  a 
party,  may  be  evidence,  in  such  a  case  as 
this,  against  another  claiming  under  him, 
by  a  title  antecedent  to  the  time  of  putting 
in  the  answer.  That  is  probably  a  question 
deserving  great  consideration.  But  in  the 
case  at  bar,  the  defendant,  the  assignee  of 
the  bond,  does  not  deny  the  allegations  of 
the  bill.  He  only  says,  that  he  does  not 
know  whether  they  be  true  or  false.  I  do 
not  think  that  such  an  answ^er  justifies  the 
dissolution  of  an  injunction;  especially 
when  the  other  defendant,  privy  to  the  fact, 
admits  the  truth  of  the  bill,  in  part. 

The  order  dissolving  the  injunction, 
should  be  reversed. 

JUDGES  COALTER,  CABELL  and 
the 'PRESIDENT,  concurred,  and  the  order 
dissolving  the  injunction,  was  accordingly 
reversed. 
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Clerks-Pallare  to  Pay  Taxes  RecelvMt-UablHty.-A 

clerk,  falling  to  pay  the  taxes  received  by  bim.  oo 
law  proces5«.  into  tbe  treasury.  Is  liable  lo  tbe 
penalty  of  1600,  even  tbouffb  be  sbould  bare  ac- 
counted for  tbe  same  witb  tbe  Auditor. 

•Notices— How  Re^rarded.— Tbe  rule  govtnin^ 
notices  Is.  tbat  tbey  are  presumed  to  be  tbe  acts  of 
parties,  and  not  of  lawyers.  Tbey  are  viewed  witli 
ereat  Indulirence  by  the  courts:  and  If  the  terms  of 
the  notice  be  general,  tbe  court  will  coDstrne  t: 
favorably,  and  apply  It  according  to  the  tmtliof 
tbe  case,  as  far  as  tbe  notice  will  admit  of  sucb  ap- 
plication. If  it  be  such  tbat  the  defendant  caoDoc 
mistake  the  object  of  the  motion,  it  will  besaffl- 
clent  Board  of  Supervisors  of  WashlnfirtonCoaDL? 
v.  Dunn,  27  Gratt.  012,  cltiQff  principal  case  to  9Q<- 
tain  the  proposition.  To  tbe  same  effect,  see  princi- 
pal case  also  cited  In  Board  of  Education  v.  Parson «. 
22  W.  Va.  811:  Shepherd  v.  Brown,  90  W.  Va  ».3S. 
E.  Rep.  190:  foot-noU  to  Moatleth  v.  Com..  IS  Gratt 
172.  containinff  an  excerpt  from  Shepherd  v.  Brown. 
80  W.  Va.  20,  8  S.  E.  Rep.  190. 
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J  of  Auditor.— The  Auditor  baa 
a  remedy  for  this  dellnqaency,  by  motion. 
5Mne—5ame—S«aM— Amendment    of  Judgment.— On 

such  a  motion,  where  the  judgment  Is  informal, 
it  may  be  amended  by  referring  to  the  notice. 

This  was  a  motion  made  by  the  Auditor 
against  the  appellant,  in  the  General  Court. 

A  notice  was  given  by  the  Auditor,  to 
Steptoe,  that  he  would  move  against  him, 
for  a  judgment  of  $600,  "being  the  forfeit- 
ure incurred  by  failing  to  pay  the  taxes 
received  by  you,  as  clerk  of  the  County 
Court  of  Bedford,  from  the  1st  day  of 
September,  1819,  to  the  1st  day  of  Septem- 
ber, 1820."  The  defendant  did  not  appear; 
and  judgment  was  rendered  by  the  Court, 
for  "six  hundred  dollars,  being  the  forfeit- 
ure incurred  by  him  as  clerk  of  the  Court 
of  said  county,  from  the  1st  day  of  Septem- 
ber, 1819,  to  the  1st  day  of  September,  1820; 
pursuant  to  an  act  of  Assembly  in  that 
case  made  and  provided,  &c." 

Steptoe  obtained  a  supersedeas  from  a 
Judge  of  this  Court. 

Call,  for  the  appellant. 

The  Attorney  General,  for  the  appellee. 

February  26.  The  Judges  delivered  their 
opinions. 

JUDGE  CARR: 

This  case  comes  up  on  a  supersedeas  to 
a  judgment  of  the  General  Court,  rendered 
by  default,  against  the  clerk  of  Bedford 
county,  for  a  forfeiture  of  $600,  incurred  by 
failing  to  pay  the  taxes  received  by  him, 
from  1st  September,  1819,  to  1st  Sep- 
222  tember,  1820.  To  this  judgment,  ♦sev- 
eral objections  were  stated  in  the 
argument,  and  others  have  occurred  in  our 
conferences  on  the  case.  I  will  briefly  con- 
sider such  of  them  as  seem  material. 

The  first  is,  that  no  motion  lies  for  this 
forfeiture,  none  being  given  by  the  law  of 
1819,  or  any  preceding  law.  If  this  objec- 
tion be  sound,  it  puts  an  end  to  the  case 
at  once.  The  act  under  which  this  motion 
was  made,  (like  most  others  of  the  revisa! 
of  1819,)  was  compiled  of  many  separate 
acts;  and  the  compilers  have,  with  great 
accuracy,  marked  at  the  bottom  of  the 
pag«,  the  former  acts  and  editions,  from 
which  each  clause  is  taken;  noting,  by 
short  explanations,  where  an  alteration  has 
been  made,  and,  by  inverted  commas,  where 
a  new  provision  has  been  introduced.  The 
17th  section,  giving  the  forfeiture  against 
clerks,  and  some  other  officers,  is  not  noted 
cither  as  a  new  provision,  or  an  alteration, 
until  we  comtf  to  the  proviso,  which  is 
marked  by  inverted  commas.  We  are  re- 
ferred to  the  editions  of  1799,  1803,  and 
1814,  for  the  matter  of  which  this  section 
is  composed.  I  have  examined  those  laws, 
and  find,  that  on  the  point  we  are  now  con- 
sidering, they  are  substantially  the  same 
with  this  section.  In  prescribing  the  mode 
of  recovery,  the  act  of  1803  says,  "to  be 
recovered  by  the  Auditor,  on  motion,  in 
the  General  Court,  with  costs."  In  the  act 
of  1819,  it  is  said,  "recoverable  with  costs, 
by  the  Auditor,  in  the  General  Court,  for 
the  use  of  the  Commonwealth,  after  giving 
ten  days  notice;"  the  words  "after  giving 
ten  days  notice,"  in  the  last  act,  seeming 
to  have  been  put  for  "on  motion,"  in  the 
first.  If  we  look  back  to  1784,  and  follow 
the   series   down,  we   find,   that   the  usual 


mode  of  recovery  against  delinquent  col- 
lectors of  the  revenue,  has  been  by  motion. 
This  is  no  slight  indication  of  the  Legisla- 
tive mind  on  the  subject;  but  without  its 
aid,  I  think  it  clear,  both  from  the  words 
theniselves,  and  the  context,  that  a  motion 
is  given.  There  shall  be  a  recovery  says 
the  law.  How?  Not  by  debt,  bill,  plaint 
or  information;  but  "after  giving  ten  davs 
notice."  Notice  of  what?  Why  surely, 

223  notice,   that   for   the   failure   ♦of   the 
clerk  to  pay  the  taxes,  an  application 

(call  it  by  what  name  you  please,)  will  be 
made  to  the  Court,  for  judgment  against 
him,  for  the  forfeiture  incurred.  This  seems 
to  my  mind,  the  only  rational  mode  of 
construing  the  law. 

The  next  objection  is,  that  "no  forfeit- 
ure could  be  incurred  for  failing  to  pay 
only;"  for  the  words  "failure  therein,"  re- 
late to  all  the  duties  prescribed  by  the  act, 
and  not  to  part  only.  The  act  directs,  that 
clerks,  &c.  shall,  on  or  before  the  15th  day 
of  December,  in  each  year,  account  for,  on 
oath,  with  the  Auditor,  and  pay  into  the 
treasury,  the  taxes  received,  previous  to 
the  1st  day  of  September,  in  each  year; 
and,  on  failure  therein,  it  shall  be  lawful 
for  the  General  Court  to  render  judgment, 
&c.  The  law  here  imposes  upon  clerks 
two  distinct  duties,  to  be  transacted  with 
two  different  officers  of  the  Commonwealth. 
To  the  Auditor,  they  are  to  render  an  ac- 
count of  the  taxes  received  for  the  last 
year.  This  account  must  be  sworn  to,  and 
must  also  have,  annexed  to  it,  the  certificate 
of  a  commissioner,  that  he  has  compared 
the  account  with  the  books  in  the  office  of 
the  clerks,  and  that  it  thence  appears,  that 
all  taxes  by  them  received,  are  accounted 
for.  Having  done  this,  they  have  still  to 
perform  a  duty  vastly  more  important;  a 
duty,  to  which  this  first  was  merely  in- 
troductory, and  ancillary;  a  mean  to  effect 
the  end.  They  must  pay  the  amount  they 
have  collected  for  the  Commonwealth,  to 
the  Treasurer.  Both  these  duties,  they  are 
commanded  to  perform;  and  the  penalty 
accrues  "on  failure  therein."  Failure 
wherein?  Why,  failure  to  execute  the  du- 
ties enjoined;  failure  to  comply  with  the 
law.  Two  distinct  duties  being  enjoined, 
to  comply  with  the  law,  he  must  perform 
both.  If  he  executes  but  one,  has  he  not 
left  something  undone,  which  the  law  com- 
manded him  to  do?  And  is  there  not  "a 
failure  therein?"  Suppose  the  statute  had 
said,  the  clerks  shall  account  with  the 
Auditor,  on  the  15th  of  December,  annually, 
for  the  taxes  received;  and,  on  failure 
therein,  should  incur  the  penalty.  Would 
not  a  failure  to  account,  be  a  failure 

224  therein?  Suppose  it  *had  said,  that 
clerks  shall,  by  the  15th  day  of  De- 
cember, in  each  year,  pay  to  the  Treasurer 
the  taxes  received,  without  more?  Would 
not  a  failure  to  pay,  be  a  failure  therein? 
When  then,  the  law  says,  that  clerks  shall 
both  account  and  pay,  if  either  be  omitted, 
is  there  not  equally  a  failure  therein?  And 
may  he  not  be  said,  most  emphatically  to 
fail,  who,  being  commanded  to  account 
and  pay,  accounts  only,  but  refuses  to  pay? 
When  the  money  is  the  sole  end  and  aim 
of  the  proceeding;  when  it  is  indispensable 
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to  the  support  of  the  government,  and  so 
difficult  to  be  wrung  from  the  hands  of 
its  officers;  and  when,  to  effect  this  vital 
purpose,  the  law  has  said  that  the  officer 
shall  account  and  pay,  under  a  penalty  of 
$600;  would  it  not  be  a  strange  construc- 
tion to  say,  that  if  the  officer  does  not 
account,  he  shall  incur  the  penalty;  but  if 
he  accounts,  and  shews  $luoO  in  his  hands, 
while  he  refuses  to  pay  a  cent,  the  penalty 
does  not  touch  him?  Suppose  I  were  to 
put  into  the  hands  of  an  individual,  a  num- 
ber of  bonds  to  collect;  and  to  take  from 
him  a  covenant,  by  which  he  bound  him- 
self to  account  with,  and  pay  to,  me,  at 
the  end  of  the  year,  whatever  sums  he 
should  have  collected.  At  the  time  agreed 
on,  he  combes  and  renders  an  account,  by 
which  it  appears  that  he  has  collected  every 
cent.  "Very  well,"  I  say  to  him,  "you  have 
rendered  a  fair  account;  but  the  most  im- 
portant point  remains.  Pay  me  the  sum, 
which  the  account  shews  to  be  due."  He 
replies,  "It  is  no  part  of  my  purpose  to  do 
that.  There  can  be  no  failure,  no  breach 
of  my  covenant,  unless  I  fail  both  to  ac- 
count and  pay;  and  I  have  fairly  accounted." 
Could  he  find  a  jury  in  the  country,  who 
would  sanction  this  construction,  on  the 
plea  of  conditions  performed,  or  covenants 
not  broken?  I  apprehend  not.  The  rule, 
to  be  a  good  one,  must  work  both  ways. 
Suppose  an  officer,  who  receives  a  fixed 
salary   from   the   Commonwealth,   were   to 

fo  to  the  Auditor  for  his  warrant  to  the 
Veasurer,  to  pay  him  his  quarter  salary. 
The  Auditor  gives  him  a  paper,  stating  that 
the  Commonwealth  owes  him  $600 
225  for  his  services,  ♦but  adding  that  this 
is  not  to  be  considered  a  warrant  for 
the  payment  thereof.  The  applicant  is  as- 
tonished. He  says,  "Sir,  this  is  not  what  I 
want;  I  want  the  money."  "But,"  replies 
the  Auditor,  "the  Commonwealth  has  im- 
posed taxes  for  the  purpose  of  paying  you 
officers.  She  has  appointed  collectors,  and 
has  passed  laws,  saying  that  they  shall  ac- 
count for,  and  pay,  her  revenue,  annually, 
under  the  penalty  of  $600.  When,  however, 
I  move  against  them  to  recover  that 
penalty  for  non-payment,  the  Courts  de- 
cide, that  there  is  no  penalty  incurred:  that 
the  account  is  the  important  matter,  and 
that  being  now  rendered,  the  mere  failure 
to  pay  the  money,  is  no  breach  of  the  law." 
Now,  if  this  be  good  law  against  the  Com- 
monwealth, it  must  be  good  for  her.  "I 
have  rendered  you  the  account.  I  commit 
no  breach  of  the  law,  in  withholding  the 
money."  I  rather  think  the  officers  would 
not  much  relish  this  operation  of  the  rule. 
But  it  is  said,  when  the  clerk  has  ac- 
counted, there  may  be  a  proceeding  against 
him,  for  the  sum  appearing  due,  and  it  is 
impossible  to  suppose  that  the  Legislature 
meant  to  subject  him  to  the  penalty  and 
the  sum  due  also.  To  this,  I  answer,  1st, 
that  the  law  is  express  that,  that  he  shall 
both  account  and  pay,  to  avoid  the  penalty: 
that  this  being  so,  we  are  not  permitted  to 
speculate  upon  the  improbability  of  the 
Legislature's  intending  to  pass  a  law  so 
cruel,  and  thence  to  conclude  that  it  is  not 
the  law;  it  being  our  business  dicere  et  non 
dare  jus;   nor   does  it   come  with  a  good 


grace  from  the  clerk,  to  complain  of  the 
harshness  of  the  law,  when  he  might  have 
avoided  the  penalty,  by  simply  paying  to 
the  Commonwealth  her  money  in  his  hands, 
or  shewing,  on  the  trial,  a  reasonable  ex- 
cuse for  his  failure;  and  when,  by  suffering 
the  judgment  to  go  without  defence,  he 
has  acknowledged  that  he  has  no  excuse. 
The  law  being  (to  my  understanding)  thus 
positive,  that  a  failure  to  pay,  incurs  the 
penalty;  and  this  being  a  motion  to  enforce 
that  penalty;  I  do  not  think  it  material,  in 
this  case,  to  examine,  or  decide,  whether 
the    clerk   is   also   liable    to   another 

226  *proceeding  for  the  amount,  which 
may  appear  due  on  the  account  ren- 
dered. It  is  coram  non  judice.  If  it  were 
before  us,  I  should  refer  to  Nicholas  v.  the 
Auditor,  2  Munf.  31,  to  shew  that  such  a 
proceeding  might  be  had.  With  the  hard- 
ship of  the  case,  I  humbly  conceive  we 
have  nothing  to  do.  We  must  execute  the 
law.  If  it  operates  harshly,  it  will  be  for 
the  power  which  has  inflicted  the  wound, 
to  administer  the  cure. 

Again.  It  is  objected  that  the  notice  and 
judgment  are  defective.  The  notice  is,  that 
a  motion  will  be  made,  to  recover  of  the 
clerk  $600,  that  being  the  forfeiture  in- 
curred, by  failing  to  pay  the  taxes  received 
by  him,  as  clerk  of  Bedford  county,  between 
the  1st  of  September,  1819,  and  the  1st  of 
September,  1820.  The  judgment  is  upon 
this  notice,  and  for  the  forfeiture  of  $600. 
If  there  were  but  one  forfeiture  under  this 
act,  I  should  think  the  judgment,  though 
certainly  informal,  sufficient,  with  the  aid 
of  the  notice,  to  protect  the  clerk  "from 
another  judgment  for  the  same  penalty. 
But  it  is  said,  that  there  are  two  penalties 
inflicted  by  this  act;  one,  under  the  12th, 
the  other,  under  the  17th  section:  that  they 
are  both  for  the  sum  of  $600,  and  that  it 
is  impossible,  from  this  record,  to  say  for 
which  penalty,  the  judgment  is  given.  If 
the  act  gives  two  penalties,  I  acknowledge 
the  full  weight  of  the  objection;  and  for  the 
quarter  whence  it  comes,  I  feel  so  high  a 
respect,  that  I  have  felt  bound  to  examine 
it  with  my  best  skill  and  judgment.  The 
result  has  been,  a  strong  conviction,  that 
the  act  gives  but  one  penalty,  annually,  for 
the  failure  of  the  clerk  to  perform  the 
several  duties  imposed  by  it,  on  him. 
These  duties  are  three,  and  they  arise  under 
the  1st,  12th,  and  16th  sections  of  the  law. 
The  first  directs,  that  the  taxes  for  licenses 
to  sell  goods,  shall  be  paid  to  the  sheriflF  or 
collector;  and  if  there  be  no  sheriflF  or  col- 
lector, to  the  clerk,  to  be  accounted  for  in 
like  manner  as  other  taxes  by  him  received. 
But  it  will  be  observed,  that  this  section 
evidently  refers  to  another,  for  its  regula- 
tion. The  12th  section  enacts,  that  no 

227  license    for    keeping    ♦an     ordinary 
shall   be    granted,   until    the   tax  be 

paid  to  the  clerk,  and  the  clerk  shall  ac- 
count for  and  pay  the  same,  into  the  treas- 
ury, at  the  same  time,  under  the  same 
penalties,  and  liable  to  the  like  recovery 
against  him,  in  case  of  delinquency,  as  are 
prescribed  by  law  in  respect  to  other  taxes, 
to  be  collected  and  accounted  for  by  him. 
This  section,  like  the  last,  still  points  to 
some  other  part  of  the  law,  for  its  explana- 
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lion  and  government.  The  16th  section 
directs,  that  the  tax  on  law  process  shall 
be  paid  to  the  clerks,  before  issuing  the 
process.  Then  comes  the  17th  section, 
regulating  the  whole  proceeding  against 
the  clerk.  *'The  clerks  shall,  '&c.  account 
for,  &c.  and  pay  into  the  treasury,  the 
amount  of  taxes  by  them  received,  in  pur- 
suance of — what?  The  1st,  12th  or  any 
particular  section?  Nol  In  pursuance  of 
the  present  or  any  future  act  or  acts,  im- 
posing taxes  for  support  of  government; 
and  on  failure  therein,  that  is.  on  failure 
to  account  for  and  pay,  the  taxes  received 
under  the  whole  act,  the  General  Court 
shall  render  judgment  against  them  for  a 
forfeiture  of  $600.  From  this  analysis  of 
the  law,  it  is  to  me  clear,  that  the  1st,  12th, 
and  16th  sections,  are  alike  referred  to  in 
the  17th:  that  this  last  consolidates  the 
whole  proceeding  into  one:  that  it  com- 
mands the  clerks  to  render  one  account  to 
the  Auditor,  for  all  the  taxes  received  in 
the  year,  under  the  whole  act:  that  it  directs 
them  to  pay  these  taxes  into  the  treasury; 
and  for  the  failure  to  account  for  and  pay, 
these  taxes,  or  any  part  of  them,  subjects 
them  to  one  penalty  every  year,  of  $600. 
This,  which  is  so  strongly  expressed  by 
the  words  of  the  law,  stands  also  upon 
the  strongest  reason.  The  clerk  was  alike 
liable  for  all  the  taxes  he  received.  Why 
cut  it  up  into  three  accounts,  and  subject 
him  to  the  trouble,  vexation  and  expense 
of  three  separate  notices,  motions,  defences 
and  judgments? 

Another  doubt  was  expressed  as  to  this 
notice;  whether  it  was  special  enough; 
whether  it  ought  not  to  have  stated,  for 
which  particular  default  it  was  in- 
228  tended  to  prosecute;  ^whether  for 
not  paying  the  tax  on  tavern  licenses, 
or  law  process?  And  it  was  suggested,  that 
if  it  had  been  stated  (for  instance)  that  the 
delinquency  was  in  failing  to  pay  the  tax 
on  tavern  licenses,  the  clerk  might  have 
come  prepared  to  shew,  that  no  such  li- 
cense had  issued  during  the  year.  The 
answer  to  all  this  seems  to  me  to  be,  that 
the  notice  puts  the  whole  in  issue;  charges 
him  with  a  total  failure  to  pay  the  taxes 
received  between  the  1st  of  September. 
1819,  and  the  1st  of  September,  1820;  and 
that,  therefore,  he  had  notice  to  be  pre- 
pared on  every  point.  If  he  failed  in  any 
one,  the  penalty  accrued;  and  as  to  hi?* 
shewing  that  no  licenses  had  issued,  he 
might  have  done  that  equally  under  the 
general,  as  under  a  special  notice.  The 
14th  section  directs,  that  the  commis- 
sioners shall  take  a  list  of  the  tavern  li- 
censes, and  send  it  to  the  Auditor,  and  that 
this  shall  be  evidence  in  all  motions  against 
a  delinquent  clerk,  under  this  act.  To  this 
evidence,  the  Auditor  would  have  to  recur, 
in  any  motion  against  the  clerk;  and  it 
seems  to  me,  that  for  all  substantial  pur- 
poses of  defence,  the  notice  is  special 
enough.    It  follows  the  words  of  the  law. 

I  do  not  think  it  would  be  worth  while 
for  us  to  reverse  the  judgment,  merely  to 
enter  one  more  formal;  and  am  therefore 
for  affirming  the  judgment. 

JUDGE  GREEN: 

I  readily  admit  that  the  main  object  of 


the  Legislature,  in  imposing  a  penalty  of 
$600  on  a  clerk  for  failing  to  account  for 
and  pay  the  taxes  received  by  him,  was  to 
co-erce  the  rendering  of  the  account.  But 
there  was  another  object  expressed  in  the 
terms  of  the  act;  to  enforce  the  payment 
of  the  money.  This,  although  a  subordi- 
nate object,  was  yet  one  which  the  Legis- 
lature might  enforce,  by  any  sanctions  that 
they  thought  proper  to  provide.  The  act 
in  effect,  declares  that  a  penalty  shall  be 
incurred  by  the  clerk,  for  not  doing  what 
the    act    requires    him    to    do;    and 

229  ♦that  is,  to  account  and  pay.     If  he 
accounts,  and  does  not  pay,  he  has 

not  done  what  the  statute  requires  to  be 
done;  and  the  penalty  is  incurred.  I  cannot 
think  that  the  statute  can  receive  the  same 
construction,  as  if  the  direction  to  pay  was 
expunged  from  the  act. 

I  concur  with  the  Judge  who  has  pre- 
ceded me,  that  the  judgment  should  be  af- 
firmed. 

JUDGE  COALTER: 

The  judgment  in  this  case  is  very  imper- 
fect in  not  stating,  for  what  cause  the  fine 
is  imposed;  and  being  a  summary  proceed- 
ing, and  that  under  a  highly  penal  statute, 
the  ground  of  the  judgment,  and  that  it  is 
sanctioned  by  law,  ought  to  appear.  No 
one  can  pretend,  that  the  judgment  itself, 
in  the  form  in  which  it  is  entered,  can  be 
supported;  and  unless  we  can  so  amend  it 
by  the  notice  copied  into  the  record,  as  to 
give  it  the  appearance  of  conforming  to 
the  act  under  which  it  is  said  to  have  been 
rendered,  it  cannot  be  sustained.  But  the 
utmost  extent  to  which  this  amendment 
will  go,  will  be,  to  suppose  that  the  judg- 
ment had  stated  on  its  face,  that  it  was  for 
a  fine  of  $600  against  the  appellant,  as  clerk 
of  Bedford  county,  for  the  non-payment  of 
taxes  received  by  him.  Here  we  must  stop 
in  our  amendment,  as  the  notice  carries 
us  no  farther;  and  then,  by  conjecture, 
make  out  that  it  was  for  the  non-payment 
of  the  taxes  received  by  him  on  law  pro- 
cess. This  conjecture  we  form  in  this  way. 
The  law  says,  that  the  clerks  of  the  several 
County  Courts,  Superior  Courts  of  Law, 
and  keeper  of  the  public  seals,  shall,  on  or 
before  the  15th  day  of  December,  in  every 
year,  account  for,  on  oath,  with  the  Audi- 
tor, and  pay  into  the  treasury,  the  several 
amounts  of  taxes  by  them  respectively  re- 
ceived, previous  to  the  1st  day  of  September 
in  each  year,  in  pursuance  of  the  present 
or  any  future  act  imposing  taxes,  deducting 
five  per  cent,  for  commissions,  &c.  and,  on 
failure  therein,  it  shall  be  lawful  for  the 
General    Court    to    render   judgment 

230  *against    the    said    clerks,   keeper   of 
the  public  seals,  or  any  of  them  so 

failing,  for  a  penalty;  that  is  to  say,  a  clerk, 
for  such  failure,  shall  forfeit  and  pay  $600; 
and  the  keeper  of  the  public  seals,  $150; 
which  penalties  shall  be  recoverable  with 
costs,  by  the  Auditor,  in  the  General  Court, 
for  the  use  of  the  Commonwealth,  after 
giving  ten  days  notice.  Provided,  that  this 
section  shall  be  so  construed  as  to  author- 
ise the  Auditor  to  proceed  against  any 
clerk  for  an  additional  fine  of  $600,  for 
every  year,  during  his  failure  to  account 
and  pay. 
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This  section  in  the  act  of  1819,  (1  Rev. 
Code,  44,  §  17,)  is  taken  from  the  act  which 
exclusively  related  to  taxes  received  by  the 
clerks,  on  law  process;  and  therefore,  it  is 
not  an  improbable  conjecture,  that  the  judg- 
ment was  obtained  under  this  clause,  and 
for  the  non-payment  of  the  taxes  on  law 
process;  but,  nevertheless,  this  may  not  be 
the  fact. 

The  12th  section  of  the  same  act  pro- 
vides, that  no  Court  shall  grant  to  any 
person,  a  license  to  keep  an  ordinary  or 
house  of  private  entertainment,  until  such 
person  shall  pay  to  the  clerk  of  such  Court, 
the  tax  by  law  imposed  on  such  license; 
and  the  said  clerks  shall  account  for  and 
pay  the  same  into  the  treasury,  at  the  same 
time,  under  the  same  penalties,  be  liable 
to  the  like  recovery  against  them,  in  case 
of  delinquency,  and  be  allowed  the  same 
commissions,  as  are  prescribed  by  law  in 
respect  to  other  taxes,  to  be  collected  and 
accounted  for  by  them.  Now  this  clause 
either  authorises  a  fine  of  $600,  for  a  failure 
to  account  for  and  pay  these  taxes;  or  it 
simply  means,  that  the  clerk  shall  be  liable 
to  a  judgment  for  the  money  so  received 
by  him,  and  not  accoiipted  for  and  paid, 
with  the  same  damages,  by  way  of  penalty, 
as  in  cases  of  other  taxes  received  by  the 
clerks. 

Without  deciding  this  point,  (and  though 
the  words  of  the  law,  account  and  pay,  &c. 
at  the  same  time,  under  the  same  penalties, 
be  liable  to  like  recovery,  &c.  are  very 
strong  against  me,)  I  incline  to  the 
231  latter  opinion.  I  do  *this  for  two 
reasons;  one  from  my  unwillingness, 
as  hereafter  more  fully  expressed,  to  charge 
the  Legislature  with  an  unreasonable  ac- 
cumulation of  fines  and  punishments  for 
the  same  offence;  the  other,  because  the 
13th  section  requires  the  clerks  annually, 
on  or  before  the  1st  day  of  October,  to 
return  to  the  Auditor  a  list  of  all  licenses 
granted  to  tavern-keepers,  hawkers  and 
pedlars,  &c.  by  their  respective  Courts  pre- 
vious to  the  1st  day  of  September,  in  every 
year,  &c.  and  every  clerk  neglecting  this 
duty,  shall  forfeit  $50;  to  be  recovered  in 
the  General  Court,  by  motion,  on  ten  days 
notice.  Now  this  return  would  shew  the 
Auditor,  what  the  clerk  was  chargeable 
with,  on  account  of  such  licenses;  and  this 
return  was  also  necessary  to  enable  him 
properly  to  charge  the  sheriffs  and  ser 
geants  of  corporations,  with  the  taxes  re- 
ceived by  them  from  hawkers  and  pedlars, 
&c.  So  that  if  I  am  not  right,  here  would 
be  $600  fine  on  the  clerks,  under  the  12th 
section;  $50,  under  the  13th;  and  $600,  un- 
der the  17th,  first  above  cited.  Now,  though 
my  present  impression  is,  that  a  fine  of 
$600  could  not  be  recovered  under  the  12th 
section;  yet  the  words  are  so  strong  in 
favor  of  it,  that  I  do  not  see  how  we  can 
say,  from  this  record,  whether  the  judg- 
ment is  under  the  12th  or  17th  section.  It 
may,  as  it  appears  to  me,  be  under  either; 
and  how  then  are  we  to  say,  whether  it  is 
a  judgment  according  to  law,  or  not? 

It  may  be  said,  that  the  17th  section  em- 
braces all  taxes  receivable  by  the  clerks; 
and  although  the  original  law,  which  is 
copied  into  the  12th  section,  gave  such  ad- 


ditional fine,  that  the  object  of  the  Legis- 
lature, by  the  act  of  1819,  §  17,  was  to  limit 
the  recovery  to  one  fine.  But  this  is 
grounded  on  the  supposition,  that  the  ori^- 
nal  law  imposed  an  additional  fine.  But 
suppose,  as  I  have  supposed,  that  it  did 
not  impose  such  additional  fine;  then  the 
question  would  recur;  did  the  Legrislature 
intend,  by  the  17th  section,  to  impose  a  fine 
of  $600,  for  not  accounting  for  and  paying 
the  taxes  received  on  ordinary  hcenses; 
so  that  if  this  notice  had  been  con- 
fined   to    the    non-payment   of  those 

232  *taxes,   the   fine   could  be   recovered 
under    the     17th     section?      This    I 

should  much  doubt,  especially  if  no  such 
fine  had  been  intended  by  the  original  law, 
copied  into  the  12th  section  as  aforesaid. 
This  question  would  have  been  fairly  be- 
fore the  General  Court  and  this  Court,  and 
the  parties  heard  on  it,  had  the  motion 
been  confined  to  that  delinquency.  It  may- 
be for  that  delinquency  only,  though  the 
notice  is  broad  enough  to  extend  to  cither, 
or  to  both  delinquencies.  It  is  for  this  nn- 
certainty  in  the  notice,  (and  because  in 
these  summary  proceedings  we  require 
something  answering  to,  or  in  lieu  of  a 
declaration  presenting  the  object  and 
ground  of  the  motion,  to  enable  the  Court 
to  judge  of  the  legality  of  the  demand,^ 
that  I  make  this  objection.  This  fine  was 
originally  recoverable  by  motion.  By  the 
act  of  1814,  it  was  made  recoverable  by 
action  of  debt,  information,  or  indictment; 
and  though  I  am  willing  to  admit,  that  the 
act  of  1819,  intended  to  restore  the  motion, 
if  that  had  been  taken  away  by  the  act  of 
1814;  yet  I  think  few  lawyers  would  con- 
tend, that  an  information  containing  no 
more  specific  charge  than  this  notice,  could 
be  sustained. 

But  suppose  we  have,  by  conjecture  and 
otherwise,  amended  the  judgement,  so  that 
it  shall  be  considered  as  one  under  the  17th 
section  of  the  law,  and  relates  to  taxes  on 
law  process,  we  cannot  amend  the  notice 
and  judgment  both,  so  as  to  make  the  de- 
linquency intended  to  be  punished,  consist,, 
as  well  in  not  accounting  as  in  not  paying. 
It  is  for  the  latter  only  that  the  notice 
goes.  The  case  must  be  decided,  then,  on 
this  ground;  and  be  considered  as  if  it  ap- 
peared to  us,  that  the  appellant  had  re- 
turned his  account  on  oath,  duly  certified 
by  a  commissioner,  but  had  failed  to  pay 
some  $40  or  $50  due  thereon;  and  that  the 
Auditor,  instead  of  proceeding  against  him 
for  the  money  due,  has  proceeded  for  a 
fine  of  $600  for  the  failure  to  pay  it  If 
the  appellant  can  be  thus  punished  for  a 
failure  to  pay  only,  the  fine  may  also  be 
repeated  from  year  to  year.  Nay,  the 
Auditor  may  move,  at  one  and  the 

233  ♦same  time,  for  the  fine,  and  for  the 
money,   with    15    per   cent,    damages 

thereon,  by  way  of  further  punishment;  so 
as  in  fact,  to  punish  him  twice,  and  that 
heavily,  for  the  same  offence;  I  do  not  mean 
simply,  by  two  or  more  fines  of  $600,  but 
by  two  penalties  of  different  kinds;  which, 
if  it  was  intended  by  the  Legislature,  is, 
to  say  the  least,  not  usual. 

It  appears  to  me,  that  the  object  of  the 
law,  in  imposing  this  heavy  penalty,  was. 
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to  force  the  clerks  to  render  their  accounts: 
so  that  the  Auditor  might  know  what  sum 
is  demandable  of  them.  The  correctness 
of  such  account  depended,  in  a  great  meas- 
ure, on  themselves;  for  though  a  commis- 
sioner of  the  revenue  is  to  certify  their  ac- 
counts, the  clerks  might  easily  deceive 
them;  and  therefore,  an  oath  is  also  re- 
quired. The  original  law  of  1784,  impos- 
ing taxes  upon  law  process,  required  the 
clerks  to  account  for,  on  oath,  to  the  Au- 
ditor, and  pay  into  the  treasury,  the  taxes 
so  received,  deducting  a  commission  of  5 
per  cent,  "and  in  case  of  fraud  herein,  by 
any  clerk,  he  shall,  on  conviction  thereof, 
be  deprived  of  his  office."  This  is  the  law 
now.    1  Rev.  Code,  274,  §  7. 

Now,  though  he  is  required  by  this  law, 
both  to  account  and  pay,  no  one,  I  pre- 
sume, would  say,  that  if  he  accounted  with- 
out fraud,  he  was  to  be  deprived  of  his 
office,  if  he  did  not  pay.  When  subsequent 
laws  added  the  penalty  of  $600,  where  no 
account  was  rendered  at  all,  and  of  course, 
no  fraud  in  making  out  an  account  imputa- 
ble, they  pursue  the  words  in  the  original 
act,  that  they  shall  account  on  oath,  and 
pay,  &c.  But  still  I  apprehend,  that  in 
these,  as  well  as  in  the  original  law,  the 
great  object  was  to  force  the  rendering  of 
an  account.  If  the  account  is  returned, 
was  it  the  object  of  the  law  ta  give  the 
double  remedy,  6i  a  fine  of  $600;  which 
would  be,  most  generally,  six  times  the 
amount  of  the  taxes,  and  also  a  motion, 
with  heavy  damages,  against  the  clerk,  for 
the  omission  to  pay?     I  think  not.      The 

mischief  did  not  require  it.  Much 
234      less    *did    it    require,    that    this    fine 

should  be  repeated  until  payment,  or 
that  the  double  remedy  should  exist  and 
be  enforced,  at  one  and  the  same  time.  It 
would  seem  to  me  to  be  an  unusual  and 
excessive  fine  and  punishment,  contrary  to 
the  bill  of  rights,  and  the  spirit  of  our  in- 
stitutions; and  therefore,  the  law  ought 
not  to  be  so  construed,  unless  such  con- 
struction is  imperatively  forced  upon  us. 
It  would  be  excessive,  as  bearing  no  pro- 
portion whatever  to  the  nature  of  the  of- 
fence, not  even  graduated  by  the  amount 
due.  It  would  be  unusual;  as,  in  relation 
to  much  greater  defaulters,  sheriffs,  collect- 
ors, &c.  of  the  public  revenue,  (the  charge 
against  whom,  for  their  collections,  is  as- 
certained by  the  commissioner's  books.) 
no  such  fine  is  imposed  for  non-payment, 
but  only  15  per  cent,  by  way  of  damages 
or  punishment  for  such  default,  and  which 
consequently  is  graduated  by  the  amount 
due. 

Again:  That  part  of  the  section,  which 
authorises  a  repetition  of  the  fine,  is  for 
every  year,  during  his  failure  to  account 
and  pay,  which  seems  to  me  to  require  a 
•  failure  in  both  particulars.  He  cannot  pay 
without  accounting,  but  he  may  account 
without  paying;  and  the  remedy  by  motion, 
for  the  money,  is  given  in  the  latter  case. 
No  motion  can  be  made,  but  for  the  sum 
due;  which  must  appear  by  the  account. 
When  that  is  returned,  then  the  remedy 
by  motion  is  plain  and  easy.  The  clerk, 
it  is  true,  might  be  reached  for  the  money, 
without   rendering    his    account;    but    that 


would  be  by  a  tedious  suit;  and,  therefore, 
the  law,  by  severe  penalties,  forces  the  ac- 
count; after  which,  the  remedy  for  the 
money  is  plain  and  easy.  And  the  question 
is,  whether  it  is  a  just  interpretation  of  the 
will  of  the  Legislature,  imperatively  forced 
upon  us,  to  suppose  they  intended  that  a 
double  and  co-existing  remedy  for  this 
money,  should  exist;  one  by  a  heavy  fine, 
to  be  repeated  from  year  to  year,  and  one 
by  motion,  both  of  which  might  be  en- 
forced at  the  same  time,  or  not? 

I  have  before  said  that  that  remedy  was 

by    motion    for   the    amount,    with    15    per 

cent,    damages.      In    this,    however, 

235  *I  may  be  mistaken;  and  am  not  to 
be  considered  as  giving  any  opinion 

thereon.  It  will,  I  presume,  depend  on 
the  construction  of  the  63d  section  of  the 
act,  "reducing  into  one,  the  several  acts 
prescribing  the  mode  of  ascertaining  the 
taxable  property  within  the  Common- 
wealth, and  of  collecting  the  public  reve- 
nue," 2  Rev.  Code,  p.  33;  and  whether  a 
clerk  is  a  collector  of  public  taxes  within 
the  meaning  of  that  section;  or  there  may 
be  some  other  law  on  this  subject,  (though 
I  have  not  as  yet  been  able  to  discover  any 
such)  in  express  terms,  giving  a  motion 
against  a  clerk,  for  the  taxes  appearing 
due  on  his  account;  and  I  have  doubts 
whether  a  motion  would  lie  against  him, 
under  that  section.  It  is  possible,  that  a 
doubt  on  that  subject  may  have  induced 
the  Auditor,  to  endeavour  to  force  a  pay- 
ment, by  resorting  to  the  fine.  It  is  enough 
for  my  argument,  that  since  the  act  inflict- 
ing this  penalty  was  introduced  into  our 
Code,  there  was  a  remedy  by  motion  for 
the  taxes  due,  with  5  per  cent,  damages 
thereon;  and  in  now  ascertaining  the  in- 
tention of  the  Legislature,  it  is  proper  to 
take  into  view  all  laws  in  pari  materia, 
which  have,  from  time  to  time,  been  en- 
acted. 

In  the  case  of  Nicholas  v.  The  Common- 
wealth, the  penalty  was  inflicted,  not  for 
non-payment  merely,  but  for  failing  to  ac- 
count and  pay.  It  would  seem,  too,  that 
in  that  case,  judgments  had  been  obtained 
for  the  several  taxes  also.  But  it  does  not 
appear,  that  he  had  accounted  before  the 
fines  were  inflicted.  If  that,  however,  had 
appeared,  still  it  would  have  been  an  error 
at  law,  against  which  equity  could  not  have 
relieved;  and  on  which,  no  opinion  was,  or 
could  be,  given  by  the  Court,  who  decided 
that  case.  This  question  has,  for  the  first 
time,  been  brought  before  this  Court. 

For  these  reasons,  I  think  the  judgment 
ought  to  be  reversed,  and  the  motion  dis- 
missed. 

236  *JUDGE  CABELL: 

All  summary  remedies,  in  deroga- 
tion of  the  common  law,  must  be  strictly 
pursued;  and  although  the  formality  of  a 
declaration  be  dispensed  with,  yet  the  notice 
must  give  information,  to  a  reasonable  ex- 
tent, of  the  cause  for  which  a  judgment  is 
sought  to  be  obtained.  Nor  can  the  de- 
fendant be  made  liable,  farther  than  he  is 
charged  in  the  notice. 

The  notice  to  the  clerk,  in  this  case,  is 
for  a  failure  to  pay  the  amount  of  taxes 
received  by  him.    We  must,  therefore,  take 
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it,  that  he  duly  accounted  for  the  taxeS; 
and  that  his  only  failure,  was  a  failure  to 
pay  them.  And  the  question  now  is, 
whether  a  clerk,  who  has  duly  accounted 
for  the  taxes,  is  liable  to  the  penalty  of 
$600,  for  failing  to  pay  them. 

I  think  the  main  object  of  the  Legisla- 
ture, in  imposing  the  penalty,  was,  to  force 
the  clerks  to  render  regular  accounts  of  the 
taxes  received  by  them.  Without  such  ac- 
counts, the  clerks  could  not  make  payment 
satisfactory  to  the  public;  nor  could  the 
public  recover  judgment  against  them  for 
the  amounts  due;  since  it  is  obviously  the 
intention  of  the  Legislature,  that  the  ac- 
counts rendered  by  the  clerks  should  be  the 
evidence  of  the  demand  against  them.  But 
the  account  being  rendered,  the  amount 
due  might  be  readily  recovered  as  so  much 
money  received  for  the  public,  in  the  mode 
prescribed  by  law.  If  we  examine  our  sys- 
tem of  laws,  in  relation  to  this  subject,  we 
shall  find  one  principle  generally  pervad- 
ing the  whole;  that  public  officers,  receiv- 
ing money  for  the  Commonwealth  or  for 
individuals,  and  unjustly  holding  it,  arc  co- 
erced to  pay  it,  not  by  arbitrary  penalties, 
but  by  damages  graduated  according  to  the 
amount  received,  by  a  certain  per  centage 
thereon.  This  is  a  reasonable  and  just  prin- 
ciple. But  justice  revolts  at  the  idea  of  in- 
flicting an  arbitrary  penalty,  for  the  non- 
payment of  money,  without  regard  to  the 
amount  due;  of  inflicting  the  same  pen- 
alty for  the  non-payment  of  one 
237  *dollar,  and  of  one  thousand.  I  can- 
not believe  that  the  Legislature  in- 
tended such  injustice.  My  opinion  is,  that 
in  imposing  this  penalty,  they  looked  mainly 
to  the  accounts  to  be  rendered  by  the  clerks. 
It  is  necessary  to  the  public,  that  such  ac- 
counts should  be  rendered  by  the  clerks; 
and  it  is  a  duty  of  easy  performance.  Re- 
garding the  rendition  of  the  accounts  as 
a  single  act  of  duty,  the  failure  to  perform 
it  is  the  same  in  all  clerks;  and  may,  with 
propriety,  be  punished  by  the  same  penalty 
as  to  all.  But  in  the  present  case,  there 
has  been  no  failure  to  account,  but  only  a 
failure  to  pay;  and  I  am  clearly  of  opinion, 
that  the  penalty  does  not  attach  to  such  a 
failure. 

But  even  if  I  entertained  doubts  on  the 
subject,  I  would  not  execute  a  law  so  griev- 
ously penal  as  this  is,  farther  than  the  letter 
would  compel  me;  and  the  letter  of  the 
statute  certainly  requires  that  there  shall 
be  a  failure  to  account,  as  well  as  a  failure 
to  pay. 

I  think  the  judgment  should  be  reversed. 

The  PRESIDENT: 

I  understood  Mr.  Call's  argument  very 
well,  but  confess  I  did  not  perceive  its  ap- 
plication to  this  case.  If  the  Legislature 
requires  of  a  party  to  do  two  things  coupled 
together,  and  on  failure  therein,  inflicts  a 
penalty,  as  in  the  case  of  the  clerks,  I  can- 
not see  that  he  avoids  the  penalty  by  doing 
one  only,  as  in  this  case,  by  accounting 
with  the  Auditor;  as  it  is  inferred  he  did, 
from  the  notice,  though  he  failed  to  pay 
the  money  into  the  treasury.  The  differ- 
ence is,  between  doing  two  things  forbid- 
den by  the  law,  and  failing  to  do  two  things 
commanded   to   be   done   by   the   law;   be- 


tween incurring  a  penalty,  and  avoiding 
one.  As  for  example; — If  it  had  been  the 
policy  of  the  Legislature  to  forbid  the 
clerk  to  account  with  the  Auditor  and  to 
pay  the  taxes  into  the  treasury;  accounting 
with  the  Auditor  only,  would  not  incur  the 
penalty.  To  incur  it,  he  must  commit  the 
whole  offence  interdicted  by  the  law: 
238  and  not  *only  account  with  the  Au- 
ditor, but  pay  the  money  into  the 
treasury.  So,  also,  when  two  things  arc 
to  be  done,  to  avoid  a  penalty,  he  must  do 
both.  It  is  to  the  case  of  incurring  penal- 
ties, by  doing  things  forbidden  by  the  laws, 
that  Mr.  Call's  argument  applies;  and  not 
to,  the  case  of  avoiding  a  penalty,  by  failing 
to  do  the  things  commanded  to  be  done. 

The  judgment  against  the  appellant  is 
certainly  very  informal;  but  as  the  notice 
is  a  part  of  the  record,  and  explains  the 
nature  of  the  judgment,  it  is  a  good  bar 
to  a  motion  for  another  penalty,  for  failing 
to  pay  any  of  the  taxes  collectable  by  the 
clerk,  within  the  year  to  which  it  refers. 
I  at  first  thought  the  notice  too  general; 
but  for  all  that  appears,  it  includes  a  fail- 
ure to  pay  any  of  the  taxes  receivable  by 
the  clerk;  and  as  but  one  penalty  can  be 
recovered,  for  failing  to  account  and  pav 
any  part,  or  all,  of  the  taxes  received  in 
the  year  specified  in  the  judgment,  it  is 
sufficiently  particular,  and  the  judgment  is 
to  be  affirmed. 


Anthony  V.   Leftwich's   Representatives. 

March,  1825. 

Specific    Execntion-Parol  Contnu:t  for    Land-Pvt 

Performance.*— The    principles    which   govern  a. 


•Specific  Bzecution— Parol  Contract  for  L^ad-Part 
Performance.— Tbe  principles  upon  which  courts  of 
equity  have  avoided  the  statute  of  frauds,  opon  the 
flrround  of  part  performance  of  a  parol  affreemeot 
are  now  as  well  settled  as  any  of  the  acknowledged 
doctrines  of  equity  jurisprudence.  From  the 
numerous  decisions  on  the  subject,  the  following 
principles  may  be  extracted  and  briefly  sUtedai 
follows:  1st.  The  parol  agreement  relied  on  most 
be  certain  and  definite  In  Its  terms.  2d.  The  act* 
proved  in  part  performance  must  refer  to,  resali 
from,  or  be  made  in  pursuance  of  the  agreement 
proved.  8d.  The  a«rreement  must  have  been  so  far 
executed  that  a  refusal  of  full  execution  would  oper- 
ate a  fraud  upon  the  party,  and  place  him  in  a 
situation,  which  does  not  lie  in  compeasaUon. 
Where  these  three  things  concur,  a  court  of  eqaity 
will  decree  specific  execution.  Where  they  do  not. 
it  will  turn  the  party  over  to  seek  compensaUon  in 
damages  in  a  court  of  law.  Wright  v.  Packet, » 
Oratt.  374,  ci  tin  fir  the  principal  case,  and  Heth  t. 
Wooldrld^e,  6  Rand.  606.  to  sustain  the  proposiUon. 

As  settinsr  forth  correctly  the  principles  npon 
which  specific  execution  will  be  decreed  in  aconrt 
of  equitv,  the  principal  case  is  cited  in  Payne  ▼. 
Graves.  5  Leiffh  678;  McCue  v.  Ralston.  9  Grati.  438. 

At  law,  part  performance  of  a  parol  afireement 
(for  the  sale  of  land)  will  not  exempt  it  from  the 
operation  of  the  statute  of  frauds;  and  the  pay- 
ment of  purchase  money  is  not  such  part  perform- 
ance as  will  induce  a  decree  for  specific  execution. 
Brown  v.  Pollard.  89  Va.  701.  17  S.  E.  Rep.  6.  citlnf 
principal  case  as  authority.  See  principal  case  also 
cited  in  Rhea  v.  Jordan.  28  Oratt  «8:  Heth  v.  Wool- 
drldfire,  6  Rand.  007:  Biern  v.  Ray.  40  W.  Va.  12», » 
S.  E.  Rep.  634.  „   „  „  «   ■ 

In  Miller  v.  Lrorentz,  89  W.  Va.  17*.  19  S.  E.  Rep. 
395.  VirfiTinla  and  West  Virsrlnla  cases  on  the  sub- 
ject of  part  performance  of  verbal  contracts  forUJe 
sale  of  land  are  collected  for  convenient  reference. 
See  footnote  to  Parrill  v.  McKlnley,  9  Qratt  t^on- 
talninfiT  a  lonfir  excerpt  from  Miller  v.  Lorenu. »  w. 
Va.  172, 19  S.  E.  Rep.  896.  .^  „  , 

See  further,  monofirraphic  not6  on  Specific  Per- 
formance" appended  to  Hanna  v.  Wilson.  8  Gralt 
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Same— Matter  of  Judicial  Discretion.— The  rule  that 
it  is  as  much  a  matter  of  course  for  courts  of  cqaity 
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Court  of  Equity,  In  decreeioff  a  spectflc  execatloo 

of  a  parol  contract  for  land,  in  part  performed. 
Same— Same— Alleirata  et  Probata.-}— What  difference 

between  the  allegata  and  probata  will  be  allowed 

in  Mucb  a  case. 
5ame— When  Not  Decreed.— A  specific  execution  will 

not  be  decreed  where   its  operation   would   be 

harsb  on  anj'  person  concerned. 
Same— Refusal  off— Compensation.^— But  if  a  specific 

execution  is  refused,  for  any  cause,  the  Court  will 


to  decree  specific  performance  of  a  contract  for  the 
sale  of  real  estate  as  It  is  for  courts  of  law  to  ffive 
damasres  for  a  breach  of  such  contract  Is  true  only 
when  the  contract  is  in  its  nature  and  circum- 
stances free  from  objections.  The  sufiiciency  or  in- 
sufficiency of  the  objections  in  any  case  must  be 
determined  by  the  court  in  the  exercise  of  a  power 
involving  discretion :  for  It  is  a  principle  in  equity 
jurisprudence,  settled  by  a  lonff  course  of  decisions, 
that  a  decree  for  specific  performance  is  not  a 
matter  of  absolute  rlffht.  but  one  resting  in  judicial 
discretion:  not  indeed  an  arbitrary  or  capricious 
discretion,  dependent  upon  the  mere  pleasure  of 
the  judffe,  but  a  sound  and  reasonable  discretion, 
which  ffoverns  itself,  as  far  as  it  may,  by  general 
rules  and  principles:  but,  at  the  same  time,  which 
withholds  or  grants  relief,  accordinar  to  the  circum- 
stances of  each  particular  case,  when  these  rules 
and  principles  will  not  furnish  any  exact  measure 
of  Justice  between  the  parties.  Stearns  v.  Beck- 
ham. 31  Oratt  888.889.  citinir  principal  case:  Klnsr 
V.  Hamilton.  4  Pet  R.  311 :  WUlard  v.  Tayloe.  8  Wall. 
(U.  S.)  557.  and  Miss.  &  Mo.  R.  Co.  v.  Cromwell.  1 
Otto  (U.  S.)  618,  as  its  authority.  To  the  same  effect, 
the  principal  case  Is  cited  in  Pisrff  ▼.  Corder.  13 
Lei^h  7fl:  West  Virfirinia.  etc.,  L..  Co.  v.  Vinal,  14  W, 
Va.  886.  688. 

And  in  Rockecharlie  v.  Rockecharlie,  2  Va.  Dec. 
586,  it  is  said:  "It  Is  settled  by  a  lonar  course  of 
decisions  that  the  specific  performance  of  a  con- 
tract by  a  court  of  equity  is  not  a  matter  of 
absolute  riffht,  but  rests  in  a  sound  judicial 
discretion.  The  contract,  to  be  specifically  en- 
forced, must  not  only  be  certain  and  definite 
in  all  its  parts,  equitable  and  free  from  fraud, 
misapprehension  or  mistake,  but  its  terms  or 
provisions  must  be  clearly  and  distinctly  proved. 
If  this  be  not  done,  equity  will  not  exercise  its  ex- 
traordinary Jurisdiction  to  enforce  it.  2  Minor 
lust.  (2d  Ed.)  786;  Anthony  v.  Leftwich.  8  Band.  288: 
PiesT  V.  Corder.  12  Leisrh  60:  McComas  v.  Easley.21 
Gratt.  23;  Railroad  Co.  v.  Lewis,  76  Va.  838:  Darling 
V.  Cummlng.  92  Va.  621.  23  S.  E.  Rep.  880:  Haskln  v. 
Insurance  Co.,  78  Va.  700:  Colson  v.  Thompson,  2 
Wheat.  836:  Hennessy  v.  Woolworth.  128  U.  S.  438.  9 
Sup.  Ct.  109,  and  Dalzell  v.  Manufacturins:  Co.,  149  U. 
S.  315.  13  Sup.  Ct.  886." 

And  he  who  comes  for  specific  execution,  must 
not  sleep  on  his  case,  but  come  recently.  Time  is 
pretty  certain  to  operate  a  chanare  in  the  circum- 
stances of  the  parties,  and  the  situation  of  the  sub- 
ject matter  of  the  contract  It  destroys  evidence: 
It  cuts  off  the  parties  to  che  transaction;  and  their 
8ucce.s8or8  know  not  how  to  explain  what  they 
misrhthave  made  perfectly  clear.  Piggr  v.  Corder. 
12  Leiffh  78.  quoting  from  the  principal  case.  To  the 
same  effect,  see  the  principal  case  cited  in  Ford  y. 
Euker.  86  Va.  79.  9  S.  E.  Rep.  500. 

See  further,  monographic  note  on  "Specific  Per- 
ormance"  appended  to  Hanna  v.  Wilson,  3  Gratt. 
43k 

tSame— Same— Alkgata  et  Probata.— It  is  well  set- 
tled that  a  party  coming  into  a  court  of  equity 
asking  for  the  specific  execution  of  a  contract,  must 
state  his  contract  with  reasonable  .certainty,  and 
prove  It  as  stated:  and  if  there  be  any  material 
difference  between  the  allegations  and  the  proofs, 
the  court  may  dismiss  the  bill,  and  leave  the  par- 
ties to  their  remedies  at  law.  McComas  v.  Easley.  31 
Gratt.  29,  citing  principal  case  to  sustain  the  point 
To  the  same  effect,  the  principal  case  is  cited  in 
Patrick  V.  Horton,  8  W.  Va.  24:  Balden  berg  v. 
Warden,  14  W.  Va.  407.  408.  For.  a  party  will  not  be 
allowed,  even  in  equity,  to  recover  upon  a  case 
proved,  essentially  differing  from  that  alleged  in 
the  bill.  Baugher  v.  Eichelberger.  11  W.  Va.  220: 
Floyd  V.  Jones.  19  W.  Va.  866:  Smith  v.  Nicholas.  8 
Leigh  354.  856.  all  citing  principal  case  as  authority. 

tSame— Refusal  of—Compensation.- As  a  general 
rule,  a  court  of  equity,  even  where  it  refuses  spe- 
cific execution  of  a  contract  for  the  sale  of  land, 
will,  upon  a  bill  properly  framed,  decree  the  repay- 
ment of  the  purchase  money  to  the  purchaser, 
instead  of  turning  him  around  to  an  action  at  law 
to  recover  it  In  Virginia,  this  doctrine  may  be 
regarded  as  well  settled.  Stearns  v.  Beckham.  31 
Gratt  420.  421,  citing  the  principal  case  with  ap- 
proval. On  the  subject  of  compensation  for 
improvements,  when  specific  execution  has  been 
refused,  the  principal  case  is  cited  in  Belton  v.  Ap- 


decree  compensation  to  a  party,  who  may  have 
expended  his  money  on  the  property  of  another, 
on  the  faith  of  such  contract 
Same-Same-Same.— The  principles  on  which  such 
compensation  will  be  made. 

This  was  an  appeal  from  the  Lynchburg 
Chancery  Court. 

Anthony  filed  his  bill,  setting  forth  the 

following    case:     that     some-time     in     the 

year   1803,   the   complainant   made   a 

239  *contract   with  Terrell    for   the   pur- 
chase of  a  tract  of  land,  lying  on  both 

sides  of  the  Cowhide  branch  of  Staunton 
river,  containing  666  acres,  at  the  price  of 
18001.  that  the  complainant  was  then  mar- 
ried to  a  daughter  of  Leftwich;  and  the 
latter,  upon  being  informed  of  the  said  pur- 
chase, agreed  that  he  would  pay  one  half 
of  the  purchase  money  of  the  said  land,  as 
an  advancement  to  his  daughter,  the  wife 
of  the  complainant:  that  at  a  subsequent 
time,  before  the  complainant  had  entered 
into  writings  with  the  said  Terrell,  the 
said  Leftwich  proposed  to  the  complainant 
another  arrangement,  by  which  he  (Left- 
wich) should  pay  lOOOl.  of  the  purchase 
money  aforesaid,  as  an  advancement  to  his 
daughter,  and  the  complainant  should  per- 
mit him  to  have  the  direction  of  his  (the 
complainant's)  forces  for  five  years,  and 
have  the  benefit  of  the  crops  for  that  period, 
together  with  a  crop  which  the  complain- 
ant had  made  thereon,  as  a  tenant  under 
the  said  Terrell;  and  should,  moreover,  per- 
mit the  title  of  the  land  to  be  made  by  the 
said  Terrell  to  him  (Leftwich;)  and  that 
Leftwich  would,  besides  paying  the  lOOOl. 
as  an  advancement,  pay  to  the  said  Terrell 
8001.  (the  residue  of  the  purchase  money) 
out  of  the  proceeds  of  the  said  crops;  that 
if  the  said  crops  were  sufficient  to  raise 
the  said  sum  of  8001.  in  less  than  five  years, 
the  lands  aforesaid,  with  the  complainant's 
forces  thereon,  should  be  returned  to  him, 
as  .soon  as  the  said  800l.  were  paid;  and 
that,  at  all  events,  the  said  Leftwich  should 
keep  the  said  lands  and  forces  but  five 
years,  and,  whether  the  crops  aforesaid 
were  sufficient  for  that  purpose  or  not, 
would  pay  the  said  8001.  the  balance  of  the 
purchase  money,  and  at  the  end  of  the 
said  five  years,  restore  the  said  lands  and 
forces  to  the  complainant,  and  convey  the 
whole  to  him  in  fee-simple:  that  the  com- 
plainant acceded  to  this  proposition;  in  con- 
sequence of  which,  Leftwich,  together  with 
the  complainant,  entered  into  bonds  to  the 
said  Terrell  for  the  payment  of  the  pur- 
chase money,  except  2001.  part  thereof, 
which  was  a  cash  payment,  made  by 
the    said    Leftwich,    he    having    the 

240  ♦complainant's  crop  aforesaid,  out  of 
which  to  raise  it:  that  in  pursuance 


person,  28  Gratt  217;  Rosenour  v.  Rosenour.  47  W. 
Va.  554.  35  S.  E.  Rep.  922. 

Chancery  Practice— DamairM— Decree  against  Defend, 
ant  lor.— A  court  of  equity  cannot  decree  damasres 
against  a  defendant  In  any  case.  QlUlat  v.  Lynch, 
2Liel8rh  506.  cltinsr  principal  case  as  its  authority. 

A  court  of  equity  can  give  damaares  In  no  case 
where  the  party  has  a  clear  remedy  at  law;  nor 
even  when  he  has  no  such  remedy  unless.  perh*\ps, 
under  very  peculiar  clrcumstance.s,  Laldley  v. 
Laidley.  26  W.  Va.  528.  quoting'  from  Meze  v.  Mayse, 
6  Rand-  660.  and  citlnfir  the  principal  ca.se  to  the 
point  To  the  same  effect,  the  principal  case  is  cited 
in  Meze  v.  Mayse.  6  Rand.  660. 

The  principal  case  is  also  cited  in  Tennant  v. 
Dunlop,  97  Va.  23Q,  83  S.  £.  Rep.  020. 
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of  the  said  arrangement,  the  title  to  the 
land  was  made  to  Leftwich;  and  he  actually 
received  and  disposed  of,  to  his  own  use, 
the  crop  which  the  complainant  had  made, 
when  tenant  of  the  land,  and  for  five  suc- 
cessive years  had  the  sole  direction  of  the 
complainant's  hands  and  other  forces,  cul- 
tivated the  land  for  his  own  benefit,  and 
received  and  disposed  of  the  crops  to  his 
own  use:  that  during  this  time,  the  com- 
plainant not  only  found  the  hands  and 
horses,  but  clothed  the  hands,  furnished 
provisions  for  all,  and  defrayed  all  the 
expenses  of  the  farm:  that  in  the  mean 
time,  the  complainant  was  employed  in  cul- 
tivating some  other  portions  of  the  land, 
in  ditching,  building,  and  otherwise  improv- 
ing it:  that  at  the  end  of  five  years,  the 
complainant  resumed  the  direction  of  his 
forces,  and  with  them,  the  possession  and 
direction  of  the  whole  of  the  land;  and  this 
with  the  full  knowledge  and  consent  of  the 
said  Leftwich:  that  the  complainant,  after- 
wards, rented  a  part  of  the  said  land  to  one 
Dobyns,  and  Leftwich  agreed  to  pay  the 
rent  to  the  complainant,  for  the  said 
Dobyns;  but  Leftwich  afterwards  putting 
Dobyns  upon  another  place,  agreed  to  take 
himself  what  the  complainant  had  rented 
to  Dobyns:  that  the  complainant  continued 
to  rent  that  piece  of  land  to  Leftwich, 
during  the  remainder  of  his  life;  he  agree- 
ing to  pay  the  complainant  for  it  whatever 
it  was  worth:  that  the  complainant  con- 
tinued until  the  death  of  Leftwich,  and 
still  continues,  in  the  actual  occupation  of 
all  the  said  tract  of  land,  excepting  only 
that  rented  as  aforesaid,  first  to  the  said 
Dobyns,  and  then  to  Leftwich:  that  he  has 
put  upon  it  a  valuable  dwelling-house,  two 
mills,  three  barns,  and  other  very  valuable 
improvements;  all  with  the  full  knowledge 
of  Leftwich,  and  without  any  objection 
from  him:  that  the  complainant  frequently 
applied  to  Leftwich  for  a  conveyance  of 
the  said  land,  pursuant  to  his  agreement; 
but  without  ever  questioning  the  complain- 
ant's   right,    he    evaded    making    the    title; 

sometimes  saying  that  it  was  unnec- 
241      essary,    as    he    had    *made    a    will, 

whereby  he  had  devised  the  land  to 
the  complainant;  and  sometimes  saying  to 
others,  that  he  did  not  wish  to  make  a  title 
to  the  land,  lest  the  complainant  should 
sell  it:  that  the  applications  of  the  com- 
plainant, for  a  title  were  continued  until 
Leftwich  died:  that  instead  of  devising  the 
land  to  the  complainant,  as  Leftwich  had 
promised,  he  devised  that  part  of  the  tract 
lying  above  the  Cowhide  branch  to  James 
and  William  Leftwich  and  James  C.  Ander- 
son, in  trust  for  the  use  of  his  daughter 
Amelia,  the  wife  of  the  complainant,  and 
her  children  lawfully  begotten;  and  after 
her  death,  then  in  trust  for  her  child  or 
children,  equally  to  be  divided  among 
them;  but  if  she  should  not  have  a  child 
living  at  her  death,  then  the  said  land 
should  sink  into,  and  become  a  part  of  his 
real  estate,  and  be  equally  divided  between 
his  children,  among  whom  Catherine  is 
one;  and  the  balance  of  the  said  tract,  he 
devised  his  daughter  Catherine  in  fee.  The 
bill  prayed  that  the  trustees  aforesaid,  to- 
gether with  the  children  of  Leftwich,  and 


the  husbands  of  the  females,  including  the 
complainant's  wife  and  her  children,  with 
Dobyns  and  his  wife,  might  be  made  de- 
fendants; and  that  a  conveyance  might  be 
decreed  of  the  land  aforesaid,  and  posses- 
sion of  that  part  which  was  rented  to  the 
said  Leftwich,  might  be  delivered  to  the 
complainant. 

The  defendants  Brown,  and  Catherine 
his  wife,  Augustine  Leftwich,  Alexander 
Leftwich,  and  Anderson,  one  of  the  trus- 
tees, put  in  their  answers. 

Brown  and  wife  say,  that  they  have  no 
knowledge  of  the  matters  contained  in  the 
complainant's  bill,  but  from  what  they  are 
able  to  collect,  the  statements  of  the  bill 
are  wholly  unfounded,  and  refer  to  the  an- 
swer of  Augustine  Leftwich,  for  further 
information:  that  by  the  will  of  the  de- 
cedent, Thomas  Leftwich,  the  part  of  the 
land  purchased  by  him  of  Terrell,  which 
is  not  devised  to  the  wife  and  children  of 
the  complainant,  is  devised  to  the  respond- 
ent Catherine:  that  if  the  complainant 
should  succeed,  she  will  thereby  be  de- 
prived of  an  equal  share  of  her 
242  father's  ♦bounty,  and  the  complain- 
ant and  his  family  have  double  por- 
tions: that  they  are  advised  that  they  are 
protected  by  the  statute  of  frauds,  because 
there  is  no  note  in  writing  of  such  pre- 
tended contract;  and  whatever  possession 
the  complainant  may  prove  that  he  has  had, 
is  entirely  reconcilable  with  the  provision 
always  intended  for  the  wife  of  the  com- 
plainant, &c. 

The  answer  of  Augustine  Leftwich,  de- 
nies that  the  complainant  made  the  con- 
tract in  the  bill  mentioned;  on  the  contrary, 
the  contract  for  the  purchase  of  the  said 
land,  was  made  by  Thomas  Leftwich,  de- 
ceased, the  whole  of  the  purchase  money 
was  paid  by  him  out  of  his  own  funds,  and 
the  conveyance  for  the  land  was  made  to 
him.  The  respondent  stated,  that  he  be- 
lieved that  his  testator,  Thomas  Leftwich, 
deceased,  in  making  the  aforesaid  purchase, 
designed  to  make  a  provision  out  of  the 
land,  for  his  daughter,  the  wife  of  the  com- 
plainant: but  in  taking  the  conveyance  for 
the  land  to  himself,  he  was  governed  by 
two  considerations;  1st,  that  the  land  was 
greater  in  value  that  he  designed  or  could 
afford  to  give  to  one  of  his  children,  as  an 
advancement  in  real  property;  and  2dly,  the 
complainant  was  very  young,  and  his  pru- 
dence untried,  and  the  said  Thomas  Left- 
wich did  not  choose  to  endanger  a  provi- 
sion which  he  designed  for  the  support  and 
comfort  of  his  daughter:  that  it  was  the  in- 
tention of  the  said  Leftwich  to  convey  the 
whole  of  the  said  land  as  a  provision  for 
his  daughter,  the  wife  of  the  complainant, 
provided  the  latter  paid  one  half  of  the 
purchase  money,  at  or  before  the  time 
when  the  same  became  due:  that  the  said 
Leftwich  never  did  agree  to  pay  the  whole 
amount  of  the  purchase  money,  and  to  con- 
vey the  same  to  the  complainant  as  an  ad- 
vancement to  his  daughter,  and  in  consid- 
eration of  the  crops  made  on  the  said  land, 
by  the  h^nds  and  forces  of  the  complain- 
ant, as  is  stated  in  the  bill:  that  Leftwich. 
wishing  that  the  complainant  should  raise 
half  of  the  purchase  money,  took  upon  him- 


536 


3  RAND. 

self  the  managemfent  of  the  hands  of  the 
complainant,  hoping  that  the  crops 
243  made  on  the  said  land  *by  the  hands 
of  the  complainant,  would  enable 
him  to  raise  the  required  sum;  but  the 
crops  made  on  the  said  land,  during  the 
management  of  Leftwich,  were  not  appro- 
priated by  him  in  paying  for  the  said  land; 
but  the  whole  amount  of  the  said  crops 
was  drawn  out  of  his  hands,  and  appro- 
priated by  him  to  other  uses;  as  was  also 
the  money  raised  from  the  sale  of  the  crop 
made  on  the  plantation,  in  the  year  that  it 
was  rented  by  the  complainant  of  Terrell: 
that  the  complainant  was  largely  indebted 
to  Leftwich,  after  allowing  him  a  credit 
for  all  the  crops  aforesaid:  that  after  Left- 
wich found  that  the  complainant  would  not 
permit  him  to  keep  in  his  hands  any  part 
of  the  money  raised  from  the  crops,  ceased 
to  manage  the  hands  of  the  complainant, 
and  put  him  in  possession  of  a  part  of  the 
said  land,  to  enable  him  to  support  his 
family,  (which  part  is  very  nearly  the  same 
as  that  devised  by  the  said  Leftwich  to  the 
complainant's  wife  and  children)  retaining 
himself  the  residue:  that  Leftwich  never 
did  rent  any  part  of  the  said  land  of  the 
complainant,  nor  does  he  think  that  he  ever 
agreed  to  pay  any  thing  to  the  complain- 
ant for  any  part  of  the  land  rented  to 
Dobyns,  and  the  said  Dobyns  never  occu- 
pied any  part  of  the  said  land:  that  Left- 
wich never  admitted  the  right  of  the  com- 
plainant to  the  said  land;  on  the  contrary, 
he  often  denied  it,  and  declared  he  would 
not  give  him  any  part  of  it;  but  would  se- 
cure to  his  daughter  and  her  children,  a 
fair  proportion  of  his  property:  that  as  the 
improvements  which  the  complainant 
speaks  of,  they  are  too  inconsiderable  to  be 
noticed.  The  answer  concludes  with  plead- 
ing the  statute  of  frauds  and  perjuries. 

The  other  defendants  (except  Amelia 
Anthony,)  answered  the  bill,  disclaiming 
any  personal  knowledge,  and  referring  to 
the  answer  of  Augustine  Leftwich,  as  con- 
taining a  more  full  exposition  of  the  sub- 
ject, than  they  are  able  to  give.  Amelia 
Anthony  says,  that  she  has  reason  to  be- 
Heve,  from  what  she  has  frequently  heard 
her  deceased  father,  and  the  complainant, 
her  husband,  say,  that  the  statement 
244  *in  the  bill  is  substantially  correct, 
and  submits  to  any  decree  the  Court 
may  make. 

Many  depositions  were  taken  on  the 
various  points  in  the  cause;  but  as  they 
are  stated  as  fully  as  necessary  in  the 
opinions  of  the  Judges  which  follow,  it  is 
deemed  superfluous  to  insert  them  here. 

The  Chancellor  dismissed  the  bill  of  the 
complainant,  who  appealed  to  this  Court. 

Wickham,  Stanard,  and  Johnson,  for  the 
appellant. 

Leigh,  for  the  appellee. 

March  3.  The  Judges  delivered  their 
opinions. 

JUDC^E  CARR: 

This  is  a  bill  for  the  specific  execution  of 
a  parol  agreement  for  land,  upon  the 
ground  of  part  performance.  The  answers 
deny  the  agreement,  and  the  acts  of  part 
performance.  Before  entering  into  the 
particular  merits  of  the  case,  I  may  be  per- 
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mitted  to  make  one  or  two  general  remarks 
on  the  subject. 

A  service  of  twelve  years  in  the  Court 
of  Chancery,  brought  before  me  many  bills 
for  the  specific  execution  of  parol  contracts 
for  land;  and  my  experience  has  convinced 
me,  that  the  statute  of  frauds  and  perjuries 
was  founded  in  much  wisdom;  and  that  the 
latitude  which  Courts  of  Equity  have  taken, 
in  relaxing  its  operation,  has  been  pro- 
ductive, on  the  whole,  of  more  evil  than 
good.  By  the  constant  struggle  they  have 
kept  up,  (until  these  latter  days,)  to  take 
cases  out  of  the  statute,  they  have  let  in 
many  of  the  mischiefs  which  it  was  intended 
to  exclude.  The  ablest  Chancellors  on  the 
English  bench,  have  felt  and  lamented  this. 
I  might  quote  many  of  their  remarks  to 
this  purpose;  but  I  will  content  my- 

245  self  with  a  single  one.     In  *Linch  v. 
Lindsey,    2    Sch.    &    Lefr.    4,    Lord 

Redesdale  says,  "I  am  not  disposed  to  carry 
the  cases  which  have  been  decided,  on  the 
statute  of  frauds,  any  further  than  I  am 
compelled,  by  former  decisions.  That 
statute  was  made  for  the  purpose  of  pre- 
venting perjuries  and  frauds,  and  nothmg 
can  be  more  manifest  to  a  person  who  has 
been  in  the  habit  of  practising  in  Courts 
of  Equity,  than  that  the  relaxation  of  that 
statute,  has  been  the  ground  of  much  per- 
jury and  much  fraud.  If  the  statute  had 
been  rigorously  observed,  the  result  would 
probably  have  been  ,  that  few  instances  of 
parol  agreements  would  have  occurred. 
Agreements  would,  from  the  necessity  of 
the  case,  have  been  in  writing;  whereas,  it 
is  manifest,  that  the  decisions  have  opened 
a  new  door  to  fraud  and  that,  under  pre- 
tence of  part  execution,  if  possession  is 
had  in  any  way  whatever,  means  are  fre- 
quently found,  to  put  a  Court  of  Equity 
in  such  a  situation,  that  without  departmg 
from  its  rules,  it  feels  itself  obliged  to 
break  through  the  statute.  I  remember  it 
was  mentioned  in  one  case,  in  argument, 
as  a  common  expression  at  the  bar,  that 
it  had  become  a  practice  to  improve  gen- 
tlemen out  of  their  estates."  With  these 
remarks,  I  proceed  to  the  discussion  of  the 
case  before  us. 

It  is  the  uniform  language  of  the  books, 
that  every  bill  calling  for  the  exercise  of 
this  extraordinary  jurisdiction  of  Equity, 
is  an  application  to  the  sound  discretion 
of  the  Court.  It  is  not  a  case  requiring 
the  interposition  of  the  Court  ex  debito 
justitioe,  but  rests  in  their  discretion,  upon 
all  the  circumstances.  As  Lord  Eldon  ob- 
served, 12  Ves.  331,  "The  jurisdiction  is 
not  compulsory  upon  the  Court,  but  the 
subject  of  its  discretion.  The  question  is 
not,  what  the  Court  must  do,  but  what  it 
may  do,  under  the  circumstances."  There 
are  many  cases,  in  which  the  Court  refuses 
its  aid;  declaring,  at  the  same  time,  that 
there  is  no  ground  for  rescinding  the  con- 
tract; and  leaving  the  party  to  make  the 
most  of  it  at  law. 

246  *I  think  there  are  four  sound  ob- 
jections   to    the    interference    of   the 

Court,  in  this  case:  1st.  The  uncertainty 
of  the  agreement.  2d.  The  time  suffered 
to  elapse  before  filing  the  bill.  3d.  The 
harsh  and  injurious  operation  of  a  specific 
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execution.     4th.  That  the  acts  of  part  per- 
formance all  lie  in  compensation. 

It  is  incumbent  on  every  party  who 
brings  his  case  before  a  Court,  to  state  it 
with  reasonable  certainty,  and  to  prove  it 
as  stated;  and  this  is  peculiarly  necessary, 
upon  a  bill  for  a  specific  performance.  For, 
as  the  exercise  of  this  jurisdiction  rests 
solely  on  the  ground  of  attaining  more  com- 
plete justice  than  the  law  can  render;  if 
there  be  any  material  difference  between 
the  allegations  and  the  proofs,  any  uncer- 
tainty, vagueness,  or  ambiguity  in  the  con- 
tract, the  Court,  not  seeing  its  way  clearly, 
is  not  called,  in  the  exercise  of  its  discre- 
tion, to  act,  and  leaves  the  party  to  his 
legal  remedy.  There  are  many  authorities 
to  this  point.  In  Legh  v.  Haverfield,  5 
Ves.  452,  the  bill  was  for  specific  perform- 
ance. The  agreement,  as  stated  in  the 
bill,  was  not  admitted  in  the  answer;  but 
it  was  proved  by  one  witness,  while  letters 
of  the  parties,  produced  in  evidence,  stated 
it  differently.  Bill  dismissed  for  the  uncer- 
tainty of  the  agreement.  In  Harnett  v. 
Yielding,  2  Sch.  &  Lefr.  549,  Lord  Redes- 
dale  says,  "I  think  it  important  that  this 
should  be  considered,  because  the  true 
foundation  on  which  a  party  is  to  be 
charged  specially  upon  the  contract,  is, 
that  he  has  knowingly  entered  into  the  en- 
gagement, which  is  sought  to  be  executed; 
and  if  the  terms  are  ambiguous,  it  is  im- 
possible for  the  Court  to  say  that  he  has 
done  so.  The  Court  cannot  be  certain  of 
doing  justice,  when  it  acts  on  such  con- 
tracts; and  it  is  better  even  for  avoiding 
fraud,  to  suffer  the  party  to  escape  out  of 
a  contract  which  he  may  have  intended  to 
make,  where  it  is  so  ambiguously  expressed, 
than  to  attempt  to  enforce  it,  on  a  con- 
jecture, that  such  was  the  intent  of  the 
parties."  In  Cooth  v.  Jackson,  6  Ves.  34, 
the  agreement  stated  in  the  bill,  was,  that 

there  were  two  tracts  of  land  in  con- 
247      test  between  *the   parties,  and  they 

agreed  to  a  compromise;  the  plain- 
tiff to  have  the  small  tract,  and  so  much  of 
the  large  one,  as,  by  valuation  of  arbitra- 
tors, would  make  an  equal  division.  The 
answer  acknowledged,  that  there  was  to  be 
an  equal  division  of  the  two  tracts,  but  did 
not  admit  that  the  plaintiff  was  to  have 
the  small  tract.  The  evidence  differed  as 
to  that  point.  This  would  seem  (if  a 
Court  could  weigh  such  matters,)  but  a 
trivial  difference;  but  Lord  Eldon  asks, 
"what  right  has  the  Court  to  say  there  is 
no  substantial  difference  in  an  agreement, 
composed  of  these  different  terms?  If  the 
plaintiff  could  make  out  that  it  was  part 
of  his  bargain,  that  he  was  to  have  the  one 
farm,  the  Court  has  no  authority  to  enquire 
whether  the  ground  of  that  is  pretium  af- 
fectionis,  or  not.  It  is  his  contract."  Again, 
he  says,  "Which  agreement  am  I  to  exe- 
cute? The  agreement  proved,  and  the 
agreement  admitted,  are  very  different  in 
their  terms.  The  one  leaves  it  to  the  ar- 
bitrators to  divide  as  they  please;  the  other 
compels  them  to  farm  particular  lots.  Do 
you  remember  any  case,  (he  asks  the  bar,) 
in  which  the  bill  admits  one  agreement,  and 
the  answer  admits  a  different  agreement, 
and  the  plaintiff  proves  another  agreement 


different  from  either,  and  that  lias  been 
performed?"  In  the  same  case.  Lord  El- 
don  says,  "If  the  plaintiff's  title  to  rehef 
stands  both  upon  the  fact  of  a  parol  agree- 
ment and  part  performance,  there  must  be 
proof  that  there  was  a  parol  agreement, 
and  a  part  performance,  by  which  I  mean, 
some  parol  agreement,  certain  and  definite 
in  its  terms,  and  to  which  these  acts  of 
part  performance  can  be  clearly  and  cer- 
tainly referred."  In  Philips  v.  Thompson, 
1  Johns.  Ch.  Rep.  131,  the  Chancellor  con- 
siders it  well  settled,  that  if  a  party  sets 
up  part  performance  to  take  a  parol  agree- 
ment out  of  the  statute,  he  must  shew  acts 
unequivocally  referring  to,  and  resulting 
from,  that  agreement;  such  as  a  party 
would  not  have  done,  unless  on  account  of 
that  very  agreement,  and  with  a  direct 
view  to  its  performance;  and  the  agreement 
set  up  must  appear  to  be  the  same  with 
the  one  partly  performed.  There 
248  must  *be  no  equivocation.  In  the 
same  volume,  284,  he  says,  "The 
general  language  of  the  books  is,  that  part 
performance  will  not  take  a  parol  agree- 
ment out  of  the  statute,  unless  the  terms 
of  the  agreement  distinctly  appear,  or  are 
made  out  to  the' satisfaction  of  the  Court; 
and,  it  is  undoubtedly  the  sound  doctrine, 
though  there  may  be  sometimes  a  case  or 
dictum,  which  seems  to  impair  it;"  and  he 
quotes  many  cases  in  support  of  his  opin- 
ion. Let  us  now  examine  the  record,  as 
to  the  agreement. 

The  bill  states  it  with  great  particularity: 
that  Anthony  had  contracted  with  Terrell, 
for  the  purchase  of  the  land,  at  18001.  that 
Leftwich  being  informed  of  the  purchase, 
agreed  to  pay  half  the  purchase  money  as 
an  advancement  to  his  daughter:  that  af- 
terwards, Leftwich  proposed  a  change  (to 
which  Anthony  acceded)  by  which  he  was 
to  receive  the  deed  for  the  land,  to  pay  the 
whole  purchase  money,  (lOOOl.  thereof  to 
be  considered  an  advancement,)  and  for 
the  re-payment  of  the  8001.  he  was  to  re- 
ceive the  crop  made  by  Anthony,  the  year 
before  the  purchase;  to  hold  the  land  and 
Anthony's  slaves,  &c.  on  the  plantation, 
for  five  years,  if  it  should  take  so  long  to 
re-imburse  him;  and  at  the  end  of  that  time, 
whether  he  had  raised  the  8001.  or  not. 
should  give  possession  of  the  whole  land 
to  Anthony,  and  make  him  a  deed.  This 
is  the  contract  in  the  bill. 

The  answers  deny  the  existence  of  any 
contract.  What  is  the  contract  proved  by 
the  witnesses?  No  witness  is  produced, 
who  heard  the  agreement  made,  or  any 
conversation  between  the  parties,  on  the 
subject.  The  whole  evidence  is  derived 
from  loose  and  casual  observations  and 
remarks  of  Leftwich  to  different  persons; 
generally,  words  thrown  out,  almost  at 
random,  in  the  current  of  conversation; 
the  speaker  having  no  motive  for  particu- 
larity or  accuracy,  and  as  often  misunder- 
stood, or  indistinctly  remembered,  by  the 
hearer,  who  has  no  interest  to  impress  the 
subject  on  his  mind.  The  security  of  mens' 
estates  ought  not  to  rest  on  a  basis,  so 
frail  and  unstable  as  this.  Nor 
240  *could  it,  if  the  Courts  had  not  "al- 
most cancelled"  the  statute. 
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But  v^hat  say  the  witnesses?  I  mean 
those  of  the  plaintiff.  Hundly  says,  Left- 
wich  told  him  he  was  to  pay  9001.  (not 
lOOOl.)  towards  the  land,  by  way  of  ad- 
vancement to  his  daughter;  and  to  raise  the 
residue  of  the  purchase  money,  he  was  to 
have  the  use  (not  of  the  whole  tract,  as 
stated  in  the  bill,)  but  of  the  part  below 
the  Cowhide  branch,  and  the  use  of  An- 
thony's hands,  for  five  years;  then  to  con- 
vey the  whole. 

West  says,  that  not  long  after  Leftwich 
bought  the  land,  he  told  him  he  was  to  pay 
9001.  and  to  have  the  benefit  of  Anthony's 
hands  six  (not  five)  years,  to  work  the 
land;  after  that,  the  land  to  be  Anthony's. 
Keiger  says,  Leftwich  told  him  they  gave 
18001.  for  the  land;  he  was  to  pay  9001.  and 
Anthony  to  pay  the  balance;  and  in  order 
to  raise  Anthony's  part,  he  (Leftwich)  was 
to  have  the  plantation  and  Anthony's  hands, 
till  the  same  was  raised.  In  answer  to  a 
question  asked  by  the  plaintiff,  this  witness 
says,  that  after  his  return  from  the  western 
country,  (which  was  in  1810  or  11,)  Left- 
wich told  him,  he  had  not  made  Anthony 
a  right,  but  when  the  9001.  were  paid,  he 
would,  or  would  leave  directions  in  his 
will. 

Kelly  says,  Leftwich  told  him  he  had 
given  his  daughter  9001.  and  was  to  have 
Anthony's  negroes,  till  the  other  9001. 
were  made. 

Weaks  says,  he  was  engaged  in  hauling 
tobacco  from  the  plantation  on  which  An- 
thony lived:  that  Leftwich  told  him  he 
must  mark  the  hogsheads,  and  he  did  mark 
them.  He  said  the  reason  he  marked  them 
was,  that  he  was  bound  for  the  purchase 
money  of  the  land,  and  he  was  to  give 
Anthony  lOOOl.  and  was  to  have  the  bene- 
fit of  Anthony's  crops,  to  pay  the  balance 
(without  limitation  as  to  time)  and  the 
land  was  to  be  Anthony's. 

These  are  the  plaintiff's  witnesses.  There 
are  others,  whose  evidence  I  do  not 
think  it  material  to  state.  Not 
250  *one  of  them  all,  agrees  exactly  with 
the  bill,  in  stating  the  contract;  un- 
less indeed,  we  except  Dobyns,  whose  evi- 
dence, I  rather  think,  ought  to  be  rejected; 
both  on  the  score  of  irregularity  and  of 
interest.  But  these  are  questions,  which 
I  have  not  thought  it  worth  while  to  ex- 
amine; as  his  evidence,  if  admitted,  would 
not  change  my  opinion. 

I  would  only  further  notice  one  of  the 
defendant's  depositions.  It  is  that  of  Ter- 
rell, the  vendor  of  the  land.  He  says,  that 
Anthony  was  neither  directly  or  indirectly, 
a  party  to  the  contract:  that  at  the  time  of 
the  purchase,  and  afterwards,  Leftwich  told 
him,  he  intended  to  give  Anthony  one  half, 
and  would  give  him  the  other,  after  he 
paid  for  it.  This  witness  is  asked  by  the 
plaintiff  the  following  question,  "Did  you 
not  hear  Leftwich  say,  that  the  crops  were 
to  be  applied,  in  payment  for  the  land;  and 
that  when  one  half  the  purchase  money 
was  raised  by  the  labour  of  the  hands,  the 
land  would  be  conveyed  to  Anthony?" 
(Surely  this  leading  question  gives  a  pretty 
strong  impression  of  the  plaintiff's  opinion, 
as  to  a  very  striking  feature  in  the  con- 
tract, to  wit,  whether  the  land  and  slaves 


were  to  be  held  for  5  years  only,  or  until 
the  9001.  were  raised.)  The  witness  an- 
swers, "Leftwich  said,  when  they  made  the 
money,  and  paid  for  the  land,  he  intended 
to  give  it  to  Anthony." 

From  this  review  of  the  evidence,  it  ap- 
pears that  the  contract  is  wholly  uncertain. 
The  bill  states  it  one  way;  the  answers 
deny  it  altogether.  Six  witnesses  state  it 
differently  from  the  bill,  and  most  of  them 
differ  from  each  other;  furnishing  the 
strongest  illustration  of  the  wisdom  of  the 
statute,  and  the  danger  of  trusting  to  evi- 
dence of  this  kind. 

If  it  be  said,  that  the  contract  is  suffi- 
ciently explained  by  the  conduct  of  Left- 
wich, and  that  his  giving  up  the  slaves  and 
land,  is  proof  that  he  had  received  all,  that 
he  was  to  raise  from  them,  under  the  con- 
tract;   I    answer,   that   to   my   mind,   these 

acts  neither  shew,  that  they  were  in 
251       ♦execution    of    the   contract,   nor   do 

they  prove  what  the  contract  was. 
As  to  the  land,  possession  of  that  was  never 
delivered  under  the  contract,  nor  in  part 
execution  of  it.  Anthony  was  in  possession 
as  the  tenant  of  Terrell.  Leftwich  bought, 
and  Anthony  still  continued  to  live  on  the 
land.  This  continued  possession,  in  a 
case  between  father-in-law,  and  son-in-law, 
proves  nothing.  Anthony  still  held  the 
upper  part  of  the  tract,  where  he  lived; 
and  Leftwich  held  the  lower  part.  Nor  is 
there  any  evidence,  that  Leftwich  was  ever 
out  of  possession,  till  his  death.  Some  of 
the  witnesses  say,  that  he  told  them,  he 
had  rented  of  Anthony;  but  this  evidence 
is  too  loose  and  doubtful,  to  justify  any 
conclusion.  The  fact  too,  of  Leftwich'a 
relinquishing  the  management  of  the 
hands  and  disposition  of  the  crops,  is  sus- 
ceptible of  the  explanation  given  by  the 
answer.  He  might  have  despaired  of  rais- 
ing the  money,  from  the  frequency  of 
Anthony's  drafts  on  him,  and  determined 
not  to  trouble  himself  further  with  the 
management,  as  he  considered  himself  safe 
while  he  retained  the  legal  title  to  the 
whole  tract.  It  certainly  is  not  one  of 
those  acts  required  by  the  cases,  clear,  un- 
equivocal, referring  itself  directly  and  nec- 
essarily, to  the  identical  agreement  stated 
in  the  bill,  and  explaining  that  agreement: 
an  act,  in  short,  which  could  only  have  been 
done  in  part  performance,  of  that  very 
contract.  If  then  we  take  upon  us  a 
specific  execution  in  this  case,  which  agree- 
ment should  we  adopt?  Not  that  stated 
in  the  bill,  certainly;  for  it  must  be  agreed 
on  all  hands,  that  as  stated,  it  is  entirely 
without  support.  Which  of  the  witnesses 
shall  we  follow?  for  they  all  differ.  Indeed, 
as  the  answer  acknowledges  no  agreement, 
can  we  decree  on  one  different  from  that 
stated  in  the  bill?  Would  it  not  be  decree- 
ing on  a  contract  not  in  issue;  which  the 
defendant  had  never  been  called  on  to  con- 
fess or  deny;  and  had  had  no  opportunity 
to  disprove?  To  decree  a  specific  execu- 
tion in  such  a  case,  would,  as  it  seems  to 
me,  be  entirely  a  leap  in  the  dark,  and  a 
violation    of    the    best    settled     rules    of 

practice. 
252  ♦2.  As  to  the  time  suffered  to  elapse 

before  filing  the  bill.    Although  time. 
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in  many  cases,  is  not  considered  in  equity 
as  of  the  essence  of  the  contract,  unless 
declared  so  by  the  terms  of  the  contract; 
yet  in  every  application  for  a  specific  exe- 
cution, it  is  a  circumstance  of  weight,  and 
will  be  viewed  in  all  its  probable  effects 
and  consequences.  It  is  laid  down  gen- 
erally, that  he  who  comes  for  a  specific 
execution,  must  not  sleep  upon  his  case, 
but  come  recently.  Time  is  pretty  certain 
to  operate  a  change  in  the  circumstances 
of  the  parties,  and  the  situation  of  the  sub- 
ject matter  of  the  contract.  It  destroys 
the  evidence;  it  cuts  off  the  parties  to  the 
transaction;  and  their  successors  know  not 
»how  to  explain,  what  they  might  have  made 
perfectly  clear;  or  where  to  look  for  the 
evidence,  actually  existing,  which  might 
shed  light  upon  the  subject.  In  the  case 
before  us,  Leftwich,  if  living,  might  be  able 
to  shew  (as  several  of  the  witnesses  say 
he  stated  to  them)  that  he  abandoned  the 
management  of  the  slaves,  and  disposition 
of  the  crops;  not  because  he  had  raised 
the  9001.  but  because  he  despaired  of  rais- 
ing it.  He  might  also  have  established 
those  accounts  which  he  left  on  his  books, 
and  which  bring  Anthony  considerably  in 
debt,  after  crediting  him  by  the  crops. 
Anthony  had  a  right,  according  to  his  bill, 
to  demand  a  deed  in  1808.  Leftwich  lived 
seven  years  after,  and  yet  he  never  stirred 
in  the  business,  till  after  his  death.  Time 
is  also  of  importance,  in  another  respect; 
it  is  evidence  of  abandonment,  and  the  other 
party,  upon  that  presumption,  may  predi- 
cate arrangements,  which  would  render  a 
specific  execution,  unjust,  nay,  ruinous.  If 
Anthony,  during  the  life  of  Leftwich,  had 
vindicated  his  claim,  we  cannot  doubt,  that 
it  would  have  had  a  most  material  influence 
on  the  old  man's  will;  but  though  Leftwich 
told  his  son,  that  Anthony  teazed  him  on 
the  subject,  this  seems  to  have  been  rather 
in  the  style  of  a  petitioner.  We  hear  of 
no  demand  of  a  right,  secured  to  him  by 
a  contract,  which  he  had  executed;  and  no 

one  can  read  the  will  of  Leftwich, 
253       without    a    perfect    conviction,    *that 

it  was  made  under  the  full  belief, 
that  he  was  the  rightful  owner  of  the  land. 
In  Harrington  v.  Wheeler,  4  Ves.  686,  a 
vendee  of  land,  suffering  six  years  to 
elapse,  before  filing  his  bill  for  a  specific 
performance,  was  considered  guilty  of 
such  gross  negligence,  that  his  bill  was  dis- 
missed with  costs;  the  Lord  Chancellor 
saying,  that  there  was  no  case  to  support 
it,  except  Gibson  v.  Patterson,  1  Atk.  12, 
which  was  wholly  a  false  report. 

3.  The  third  point  is,  the  harsh  operation 
of  a  specific  execution.  This  ought  cer- 
tainly to  be  a  weighty  consideration,  when 
the  question  addressed  to  our  sound  dis- 
cretion is,  whether,  upon  the  whole  case, 
it  is  better  to  leave  the  party  to  law,  or 
give  him  the  aid  of  equity.  In  Harnett  v. 
Yielding,  2  Sch.  &  Lefr.  549,  Lord  Redes- 
dale  says,  "I  have  bestowed  a  good  deal 
of  consideration  upon  this  case,  and  partic- 
ularly in  reference  to  the  jurisdiction  ex- 
ercised by  Courts  of  Equity,  in  decree- 
ing specific  performance  of  agreements. 
Whether  Courts  of  Equity,  in  their  deter- 
minations   on    this    subject,    have    always 


considered,  what  was  the  foundation  of 
decrees  of  this  nature,  I  very  much  doubt 
I  believe  that,  from  something  of  habit, 
decrees  of  this  kind  h?ive  sometimes  been 
carried  to  an  extent,  which  has  tended  to 
injustice.  Unquestionably,  the  original 
foundation  of  these  decrees  was  simply 
this;  that  damages  at  law  would  not  give 
the  party  the  compensation  to  which  he  was 
entitled;  that  is,  would  not  put  him  in  a 
situation  so  beneficial  to  him,  as  if  the 
agreement  were  specifically  performed.  On 
this  ground,  the  Court  has,  in  a  variety  of 
instances,  refused  to  interfere,  where,  from 
the  nature  of  the  case,  damages  must  nec- 
essarily be  commensurate  to  the  injury 
sustained."  He  proceeds  to  state,  that 
equity,  in  the  exercise  of  this  jurisdiction, 
will  not  compel  a  party  to  do  what  shall 
lay  the  foundation  of  an  action  against  him, 
or  possibly  injure  a  third  person,  by  creat- 
ing a  title  with  which  he  may  have  to  con- 
tend; because,  (he  adds,)  "this  would 
produce  a  consequence,  which  quite 
passes  by  the  object  of  the  Court; 
254  *which  is  to  do  more  complete  jus- 
tice." In  Emery  v.  Ware,  5  Ves. 
846,  (on  appeal,  before  the  Master  of  the 
Rolls,)  the  doctrine  came  into  question, 
whether  a  husband,  who  had  contracted 
that  his  wife  should  convey  her  interest  in 
an  estate,  should  be  compelled  to  a  specific 
performance.  The  bill  was  dismissed  by 
the  Master  of  the  Rolls,  and  decree  affirmed 
by  the  Chancellor,  on  appeal.  In  Mortlock 
V.  Buller,  10  Ves.  305,  Lord  Eldon,  speaking 
of  this  case  of  Emery  v.  Ware,  says,  upon 
the  appeal,  "I  adopted  Lord  Alvanle/s 
opinion,  that  it  is  not  incumbent  on  this 
Court,  to  decree  a  specific  performance, 
where  such  a  circumstance  as  a  careless 
valuation,  was  likely  to  lead  to  harsh  con- 
sequences, on  that  singular  doctrine  of 
this  Court,  that  a  husband  must  go  to  iail, 
if  he  cannot  procure  his  wife  to  join  in  the 
act.  for  which  he  has  contracted."  In  Fain 
v.  Brown,  before  Lord  Hardwicke,  (cited 
in  2  Ves.  304,)  a  person  owned  a  small 
estate,  which  had  been  left  him  by  will, 
with  a  condition  annexed,  that  if  he  sold 
it  in  25  years,  half  the  purchase  money 
should  go  to  his  brother;  he  entered  into 
an  agreement,  in  writing,  to  sell  it,  and 
afterwards  refused  to  execute  the  agree- 
ment, pretending  to  have  been  intoxicated 
when  he  made  it.  A  bill  was  filed  for 
specific  execution;  and  Lord  Hardwicke 
said,  that  without  the  other  circumstances, 
the  hardship  alone  of  losing  half  the  pur- 
chase money,  if  carried  into  execution,  was 
sufficient  to  determine  the  discretion  of 
the  Court,  not  to  interfere,  but  leave  them 
to  law.  Here  is  a  fair  contract,  made  with 
a  full  knowledge  of  its  consequences,  and 
yet  the  Court  refuse  its  aid,  because  it 
would  operate  harshly. 

Does  not  the  case  before  us,  present  still 
stronger  objections  to  the  interference  of 
equity?  Anthony  lay  by,  for  seven  years, 
and  suffered  Leftwich  to  consider,  and  to 
deal  with,  the  land,  as  his  own.  He  de- 
vised the  one  half  of  it  to  his  daughter 
Catherine.  This  is  her  sole  interest  in  his 
estate,  unless  there  may  be  a  residuary 
fund.     It  is  the  sole  provision  her  father 
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has  made  for  her.    Take  this  land  from  her, 

and  give  it  to  Anthony,  you  throw 
255       her  portionless  *and  pennyless  upon 

the  world;  and  that  in  favor  of  one, 
by  whose  laches  alone,  this  calamity  could 
ever  have  fallen  upon  her.  Refuse  a  spe- 
cific execution,  and  you  only  send  Anthony 
before  a  jury,  to  recover  what  he  can  shew 
himself  entitled  to;  and  that  recovery,  in- 
stead of  falling  wholly  upon  one  of  the 
children,  will  be  divided  among  them  all. 
To  interfere  in  such  a  case,  would,  it  seems 
to  me,  be  to  pervert  the  principles  of 
equity,  and  to  defeat  the  justice  of  the  case, 
by  the  exercise  of  a  discretionary  power, 
given  for  the  sole  purpose  of  rendering 
more  complete  justice. 

4.  My  fourth  objection  to  a  specific  per- 
formance is,  that  the  acts  of  part  perform- 
ance all  lie  in  compensation.  In  Clinan  v. 
Cook,  1  Sch.  &  Lefr.  22,  Lord  Redesdale 
says,  "I  take  it,  that  nothing  is  considered 
a  part  performance,  which  does  not  put 
the  party  into  a  situation,  that  is  a  fraud 
upon  him,  unless  the  agreement  is  per- 
formed. For  instance,  if  upon  a  parol 
agreement,  a  man  is  admitted  into  pos- 
session, he  is  made  a  trespasser,  and  liable 
to  answer  as  a  'trespasser,  if  there  be  no 
agreement.  That,  I  apprehend,  is  the 
ground,  on  which  Courts  of  Equity  have 
proceeded,  in  permitting  part  performance 
of  an  agreement,  to  be  a  ground  for  avoid- 
ing the  statute;  and  I  take  it,  therefore, 
that  nothing  is  to  be  considered  as  a  part 
performance,  which  is  not  of  that  nature. 
Payment  of  money"  (he  adds)  "is  not  part 
performance,  for  it  may  be  re-paid;  and 
then  the  parties  will  be  .just  where  they 
were  before."  In  Forster  v.  Hale,  3  Ves. 
713,  there  is  a  very  strong  and  clear  opinion 
of  Lord  Alvanley,  that  m  all  these  cases, 
there  should  be  compensation,  rather  than 
specific  execution.  In  Parkhurst  v.  Van 
(Portland,  1  Johns.  Ch.  Rep.  273,  Chancellor 
Kent  says,  "The  tendency  of  the  modern 
cases,  is  to  prefer  giving  the  party  compen- 
sation, in  damages,  instead  of  a  specific  per- 
formance. Wherever  damages  will  answer 
the  purpose  of  indemnity,  this  alternative 
is  to  be  preferred,  as  it  will  equally  satisfy 

justice,  and  will  be  in  co-incidence 
256      with  the  provisions,  and  in  *support 

of  the  authority  of  the  statute."  In 
this  opinion,  I  heartily  concur.  It  is  safe 
and  sound  doctrine.  In  our  case,  (as  I 
have  said  before,)  the  great  point,  the  de- 
livery of  possession  under  the  contract, 
does  not  occur.  Anthony  was  in  possession 
before  the  purchase,  and  merely  continued 
to  hold.  It  is  laid  down  in  several  cases, 
that  the  mere  holding  over  of  a  tenant,  is 
not  evidence  of  possession  under  any  parol 
contract  he  may  set  up,  and  does  not  take 
the  agreement  out  of  the  statute;  nor  can 
you  make  Anthony  a  trespasser,  whether 
there  was  an  agreement  or  not.  He  con- 
tinued his  possession,  under  the  express 
permission  of  his  father-in-law;  and  no 
jury  on  earth  would  give  damages  against 
him  as  a  trespasser.  As  to  the  houses  he 
built,  and  the  ditches  he  dug;  these  lie  di- 
rectly in  compensation;  give  him  what  they 
cost,  and  you  place  him  where  he  was. 
Nor  can  he  have  any  difficulty  in  the  proof. 


if  we  may  judge  from  the  depositions  he 
has  taken  on  that  subject. 

Although,  for  these  reasons,  I  am  utterly 
opposed  to  a  specific  performance,  I  have 
no  doubt  that  there  was  some  arrangement 
between  Anthony  and  Leftwich,  under 
which  Leftwich  received  the  crops,  and 
Anthony  made  the  improvements  on  the 
land;  and  it  is  but  justice,  that  Anthony 
should  be  compensated  for  these  crops  and 
improvements,  if,  upon  a  full  and  fair  set- 
tlement of  all  claims,  between  him  and  the 
executor  of  Leftwich,  there  should  be 
found  any  thing  due  to  him.  My  own  opin- 
ion was,  that  we  ought  to  dismiss  his  bill,, 
and  let  him  litigate  this  matter  at  law;  but 
as  it  is  doubted  by  some  of  the  Court, 
whether  he  could  maintain  an  action  at 
law,  for  the  monies  expended  in  improve- 
ments on  the  land,  I  am  willing  (as  I 
consider  such  a  measure  within  the  power 
of  a  Court  of  Equity,)  to  send  the  case 
back  to  the  Court  of  Chancery,  with  such 
directions  as  may  be  necessary,  to  bring 
the  executor,  in  that  character,  before  the 
Court,  and  then  to  make  up  an  issue,  or 
refer  it  to  a  commissioner,  to  ascertain  the 
amount  of  Anthony's  claim;  the  executor 
of  Leftwich  being  at  liberty,. 
257  *on  the  trial  of  such  issue  or  refer- 
ence, to  make  all  the  offsets  he  may 
be  able  to  establish. 

This  is  as  far  as  I  can  go.  To  the  decree 
agreed  on,  by  a  majority  of  the  Court,  I 
cannot  assent. 

JUDGE  GREEN: 

After  a  most  careful  examination  of  this 
record,  I  am  led  to  the  conclusion,  that 
upon  the  purchase  of  the  tract  of  land  in 
question,  from  Terrell,  it  was  agreed  be- 
tween Anthony  and  Leftwich,  that  Leftwich 
should  give  to  Mrs.  Anthony,  as  an  ad- 
vancement, that  part  of  the  land  which  lay 
above  the  Cowhide  branch; — ^a  moiety,  or 
nearly  so,  of  the  whole  tract;  and  that  he 
should  have  Anthony's  crop  then  on  hand, 
and  six  of  Anthony  s  hands,  and  seven  of 
his  horses,  with  which  to  work  that  part 
of  the  land  below  the  Cowhide  branch,  and 
take  the  crops  for  the  purpose  of  raising 
9001.  the  moiety  of  the  purchase  money; 
and  that  when  that  was  effected,  he  was  to 
convey  that  part  of  the  land  to  Anthony: 
that  in  pursuance  of  this  agreement,  An- 
thony continued  in  the  possession  of  the 
land  above  the  Cowhide  branch,  until  the 
death  of  Leftwich,  and  the  latter  received 
Anthony's  crop,  on  hand  at  the  time  of  the 
agreement,  and  worked  Anthony's  hands 
and  horses  on  the  lower  end  of  the  land, 
for  five  years,  and  received  the  crops;  and 
thereafter  continued  in  possession  of  the 
lower  end  of  the  land,  and  worked  it  with 
his  own  hands,  as  long  as  he  lived:  that 
Anthony,  upon  the  faith  of  this  agreement, 
made,  during  those  five  years,  valuable  and 
permanent  improvements,  in  building  and 
ditching,  on  the  land  below  the  Cowhide 
branch;  and  during  Leftwich's  life,  made 
similar  improvements,  of  considerable 
value,  upon  the  land  above  the  Cowhide 
branch. 

The  will  of  Leftwich  disposes  of  the 
whole  of  the  land,  contrary  to  this  agree- 
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ment;    and    Anthony    seeks    relief   by    this 
suit. 

258  *Various     reasons     are     assigned, 
why   a   Court   of   Equity   should   not 

give  any  assistance  or  relief  to  the  plaintiff, 
in  this  case. 

The  first  objection  is,  that  it  would  be 
contrary  to  the  terms  and  policy  of  the 
statute  of  frauds  and  perjuries. 

The  uniform  series  of  decisions  in  Eng- 
land, from  the  passing  of  the  statute  to  the 
present  time,  and  in  this  Court,  establishing 
the  jurisdiction  of  a  Court  of  Equity,  to 
give  relief  in  such  cases,  might  be  a  suf- 
ficient answer  to  this  objection.  Some  of 
the  English  Chancellors,  and  others,  have 
indeed  complained  that  the  cases  have  gone 
too  far,  as  to  the  mode  of  relief;  and  have 
regretted  that  the  statute  (as  they  express 
it)  has  been  at  all  broken  in  upon.  In  the 
exercise  of  this  jurisdiction,  cases  of  great 
delicacy  and  difficulty  must  sometimes 
occur;  and  the  occurrence  of  such  cases 
has  probably  given  occasion  to  those  com- 
plaints. Yet  if  a  case  had,  for  the  first 
time,  been  presented  to  any  one  of  the 
Judges  who  have  thrown  out  objections  to 
this  jurisdiction,  in  which  one  party,  on 
the  faith  of  a  parol  agreement,  had  ex- 
pended large  sums  of  money,  in  permanent 
and  valuable  improvements,  and  the  other, 
availing  himself  of  the  legal  advantage 
given  hihi  by  the  statute,  appropriated 
such  improvements  to  himself,  leaving  the 
purchaser  without  any  means  of  indemni- 
fying himself  at  law;  I  cannot  help  think- 
ing that  he  would  have  felt  himself  bound, 
upon  universal  and  well  settled  principles 
of  equity,  to  give  the  suffering  party  relief, 
either  by  enforcing  the  specific  performance 
of  the  agreement,  or  by  decreeing  an  ade- 
quate compensation,  according  to  the  cir- 
cumstances of  the  case. 

It  is  a  general  rule  of  equity  without  any 
exception,  so  far  as  I  am  informed,  that 
no  one  shall  avail  himself  of  a  law  made 
for  his  protection,  so  as  to  injure  another; 
and  especially  not  to  enrich  himself,  at  his 
expense.  An  unregistered  deed  in  Eng- 
land, is  void  by  statute,  against  a  subsequent 
purchaser,  even  with  notice  of  the  deed.  1 
Madd.    Chancery,    260.      Yet    a    pur- 

259  chaser,  with  notice  of  *the  unregis- 
tered   deed,    will    be    postponed    in 

equity.  Lands  can  only  pass  by  will  exe- 
cuted with  solemnities  prescribed  by 
statute;  yet  if  an  heir  fraudulently  prevents 
his  ancestor  from  making  a  devise  which 
he  contemplates,  a  Court  of  Equity  will 
hold  him  a  trustee  for  the  intended  devisee. 
Ibid.  210.  If  the  owner  of  land,  even  by 
a  fraudulent  silence,  encourages  another 
to  purchase  the  land  from  one  having  no 
title,  equity  will  compel  him  to  make  the 
title  good.  Instances,  almost  without  num- 
ber, of  the  application  of  this  rule,  might 
be  cited.  Equity  holds,  in  such  cases,  that 
the  party  is  guilty  of  a  fraud,  in  availing 
himself  of  a  legal  right,  to  the  prejudice 
of  another;  and  will  not  permit  him  to 
profit  by  his  fraud,  at  the  expense  of  that 
other.  The  statute  of  frauds  was  intended 
to  protect  parties  against  feigned  or  in- 
complete agreements.  But  when  one  party 
induces   another,   on   the   faith   of  a  parol 


contract,  to  place  himself  in  a  worse  situa- 
tion than  he  would  have  been,  if  no  agree- 
ment had  existed;  and  especially,  if  the 
former  derives  a  benefit  therefrom,  at  the 
expense  of  the  latter,  and  avails  himselt  of 
his  legal  advantage;  he  is  guilty  of  a  fraud, 
and  uses  the  statute  for  a  purpose  not  in- 
tended; the  injury  of  another  for  his  own 
profit.  The  fraud  does  not  consist  in  avail- 
ing himself  of  the  statute  to  protect  him- 
self; but  in  using  it  to,  appropriate  to 
himself,  what  justly  belongs  to  another. 

In  the  case  at  bar,  Anthony  could  not, 
by  any  proceeding  at  law,  recover  any  com- 
pensation for  the  improvements  made  by 
him,  on  the  land.  He  could  not,  in  an  ac- 
tion at  law,  give  any  evidence  of  a  parol 
contract;  and  without  such  evidence,  he 
would  appear  to  have  made  improvements 
on  Leftwich's  land,  of  his  own  accord,  and 
without  the  special  instance  and  request 
of  Leftwich.  Even  in  a  case,  in  which  the 
plaintiff  declared  that  a  contract  had  been 
made,  and  money  paid  in  pursuance  of  the 
contract,  and  that  the  contract  had  been 
abandoned  by  consent  of  the  parties,  and 
that  the  defendant  assumed  to  re-pay  the 

money,  with  interest;  he  was  not  per- 
260      mitted    to    prove    a  parol    *conlract, 

although  the  action  was  not  upon 
the  contract,  but  upon  the  subsequent  as- 
sumpsit. 1  Bos.  &  Pull.  306.  It  appears 
from  this  case,  that  the  money  paid,  but 
without  interest,  might  be  recovered  back, 
upon  account  for  money  had  and  received. 
But  of  this,  I  doubt.  If  a  party  sues  for 
money  had  and  received,  I  should  hardly 
think,  that  proof  of  the  payment  of  the 
money  was  alone  sufficient,  to  justify  the 
conclusion,  that  it  was  received  for  the  use 
of  the  plaintiff.  Dig.  13,  22,  tit.  3,  §  25. 
It  should  probably  be  presumed,  that  it 
was  paid  in  satisfaction  of  some  just  de- 
mand, until  the  contrary  appeared;  as,  that 
the  consideration,  upon  which  it  was  paid, 
had  failed;  and  that  consideration,  being 
a  parol  contract  for  the  sale  of  land,  no 
evidence  could  be  given  in  relation  to  it 
If,  in  such  case,  it  was  determined,  that 
money  paid  in  pursuance  of  the  agreement, 
or  laid  out  in  improvements,  could  be  re- 
covered back,  upon  general  money  counts, 
without  going  into  evidence  of  the  con- 
tract, then  in  many  cases,  great  injustice 
might  be  done  to  the  defendant.  He  might 
always  have  been  ready  and  willing  to  exe- 
cute the  contract;  yet  could  give  no  evi- 
dence to  that  effect.  Buildings  put  up  by 
the  purchaser,  might  be  destroyed  by  fire, 
and  the  vendor  be  liable  in  an  action  at 
law,  for  their  value,  although,  in  the  event, 
he  could  have  no  benefit  from  them.  It 
seems  to  me,  that  there  is  no  remedy  at 
law  in  such  cases;  and  if  there  were,  that 
in  most  cases  of  part  performance,  no 
remedy  at  law  could  do  justice  to  both  the 
parties,  unless  an  enquiry  could  be  made 
into  the  particulars  of  the  contract;  and 
this  appears  to  be  inadmissible.  It  seems 
that  Justice  Buller,  at  one  time  thought, 
that  a  remedy  might  be  had  at  law,  upon 
a  parol  agreement  in  part  performed. 
Brodie  v.  St.  Paul,  1  Ves.  jr.  333.  But  he 
afterwards  renounced  that  opinion  as  un- 
tenable.   Cooth  V.  Jackson,  6  Ves.  jr.  39. 
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In  such   cases,  a   Court  of   Equity  may 
give  relief  upon  the  ground  of  fraud,  and 
because  there  is  no  remedy,  or  a  very  in- 
adequate one,  at  law.     O'Herliky  v. 

261  Hedges,   1    Sch.    *&   Lefr.    123.     To 
determine  on  the  proper  measure  of 

relief,  it  is  necessary  to  ascertain  the  terms 
of  the  contract;  and  they  being  ascertained, 
afford  a  just  foundation  for  relief,  by  a 
specific  execution  or  compensation,  as  the 
one  or  the  other  may,  upon  all  the  circum- 
stances of  the  case,  be  found  to  be  most 
equitable.  I  can  see  no  reason,  founded 
upon  the  statute,  which  opposes  the  one 
more  than  the  other  species  of  relief.  A 
written  contract  does  not  bind  the  party 
at  law,  to  part  with  his  title;  but  only,  to 
answer  in  damages  for  his  refusal  to  exe- 
cute it.  Yet  a  Court  of  Equity,  in  a  proper 
case,  will  decree  a  specific  execution.  The 
exercise  of  this  jurisdiction  is  not  compul- 
sory; but  depends  on  a  sound,  and  not  an 
arbitrary  discretion,  governed  by  settled 
principles.  If  a  written  contract  should, 
upon  these  principles,  be  found  to  be  such 
as  ought  not  to  be  executed,  a  Court  of 
Equity  will  not  give  any  other  relief,  in 
general;  because  the  party  has  an  adequate 
remedy  at  law.  But  if  a  parol  contract, 
in  part  performed,  ought  not  to  be  specifi- 
cally executed,  the  Court  should,  in  such 
case,  decree  a  just  compensation;  because 
there  is  no  remedy  for  the  party  at  law; 
and  relief  against  the  fraud  can  be  given 
in  no  other  way. 

The  next  objection  is,  that  the  contract 
is  uncertain,  and  therefore,  cannot  be  exe- 
cuted. Uncertainty  in  the  contract  is  a 
frequent  objection  to  the  specific  execution 
of  a  contract,  even  when  in  writing.  But 
it  applies  only  to  cases,  in  which  the  terms 
of  the  agreement  bein^  ascertained,  either 
by  writing  or  otherwise,  it  is  uncertain, 
upon  the  ascertained  terms  of  the  agree- 
ment, what  the  parties  stipulated  for;  as 
upon  articles  to  make  ^  settlement,  without 
specifying  the  amount  or  property  to  be 
settled,  or  to  give  a  fortune  to  a  daughter, 
on  her  marriage.  In  such  and  like  cases, 
the  contract  is  too  imperfect  or  uncertain, 
to  enable  the  Court  to  carry  it  into  effect 
specifically.  But  the  objection  does  not 
apply  in  the  case  of  a  parol  contract,  the 
particulars  of  which  it  may  be  difficult 
to  collect  from  the  evidence.  The  uncer- 
tainty, in  such  case,  is  not  as  to  the 

262  *meaning  of  an  ascertained  agree- 
ment, depending  upon  the  construc- 
tion of  its  terms;  but,  as  to  the  matter  of 
fact,  whether  the  terms  were  to  this  or  that 
effect;  a  difficulty  to  be  solved,  as  are  all 
other  questions  of  fact,  by  a  careful  com- 
parison of  all  the  evidence;  and  if  that  be 
so  contradictory,  that  the  Court  cannot 
make  up  a  satisfactory  opinion  as  to  the 
fact,  it  should  be  referred  to  a  commis- 
sioner to  examine  and  take  any  other  evi- 
dence which  may  be  jproduced,  or  to  a  jury, 
to  determine  upon  the  fact,  upon  weighing 
the  whole  evidence,  and  deciding  upon  its 
credit.  Attorney  General  v.  Day,  1  Ves. 
221;  Boardman  v.  Mostyn,  6  Ves.  467;  1 
Madd.  Chancery,  300.  Tn  the  case  of  parol 
contracts  for  land,  partly  executed,  it  is  the 
duty  of  the  Court  to  exert  all  its  means,  to 


ascertain  the  terms  of  the  contract,  when- 
ever it  appears  conclusively,  that  a  contract 
did  exist,  upon  the  faith  of  which,  one  of 
the  parties  has  expended  his  money,  and 
this,  in  order  to  prevent  a  total  failure  of 
justice. 

If  I  am  right  in  the  conclusions  drawn 
from  the  evidence  in  this  case,  there  is  no 
uncertainty  as  to  the  effect  of  the  terms 
of  the  agreement.  The  only  uncertainty 
is,  as  to  the  effect  of  the  evidence  tending 
to  prove  the  terms  of  the  agreement.  It 
is  true  that  a  party,  who  claims  a  specific 
execution  of  a  parol  contract,  ought  to  make 
out  the  contract  and  all  its  terms,  satisfac- 
torily and  clearly.  The  evidence  upon 
which  he  relies,  if  it  leave  any  doubt  as  to 
what  were  the  terms  of  the  agreement, 
should  be  taken  most  strongly  against  him, 
and  the  matter  in  doubt  determined  against 
him.  I  have  proceeded  upon  this  principle 
in  considering  the  evidence,  in  this  ca.se. 
The  terms  stated  above,  are  the  least  bene- 
ficial to  Anthony,  that  can,  upon  the  evi- 
dence in  this'  cause,  be  supposed  to  have 
existed. 

Another  objection  is  taken;  that  the  de- 
lay on  the  part  of  Anthony  to  assert  his 
rights,  under  this  contract,  precludes  him 
from  now  seeking  any  relief.  Such  laches 
is  frequently  a  fatal  objection  to  re- 
263  lief  in  equity,  by  a  specific  ^execution. 
If  nothing  be  done  under  the  con- 
tract, such  delay  may  afford  a  presumption, 
that  the  contract  is  abandoned;  or  if  mate- 
rial changes  have,  in  the  mean  time,  been 
made  in  the  property,  or  its  value,  the 
delay  affords  proof,  that  the  party  has  not 
acted  bona  fide;  and  that  if  the  property 
had  not  increased  in  value,  he  would  never 
have  asserted  any  claim  to  it.  In  the  case 
at  bar,  the  conduct  of  Anthony  afforded 
no  ground  to  presume  that  he  had  aban- 
doned the  contract.  He  solicited  Leftwich, 
almost  until  the  moment  of  his  death,  with 
a  painful  importunity,  to  execute  the  con- 
tract; and,  in  this  respect,  went  perhaps  as 
far  as  could  reasonably  be  expected,  con- 
sidering his  relation  to  Leftwich.  The  de- 
lay in  asserting  his  remedy  by  suit  has, 
in  another  point  of  view,  an  effect  upon 
this  case,  which  will  be  hereafter  adverted 
to;  but  ought  not,  I  think,  to  preclude  him 
from  relief  altogether. 

A  fourth  objection  is,  that  the  contract 
alledged  in  the  bill  is  not  proved;  and  that, 
therefore,  no  relief  can  be  given  in  this 
case.  It  is  true,  that  the  contract  proved, 
materially  varies  from  that  stated  in  the 
bill.  At  law,  an  action  cannot  be  main- 
tained, unless  the  case  is  proved  as  stated 
in  the  declaration,  for  two  reasons;  1st,  to 
prevent  a  surprise  on  the  other  partj^; 
2dly,  to  prevent  a  new  suit  for  the  same 
cause.  For  as  the  proofs  never  appear 
upon  the  record,  the  plaintiff,  after  recov- 
ering upon  a  contract  different  from  that 
laid  in  the  declaration,  might  maintain 
another  action  for  the  same  cause,  which 
could  not  be  shewn  to  have  been  satisfied 
in  the  former  action,  by  the  exhibition  of 
the  record.  Yet  even  at  law,  considerable 
differences  between  the  allegata  and  pro- 
bata are  tolerated,  as  to  sums,  dates,  &c. 
In  equity  the  same  rule  prevails,  with  less 
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rigor;  since  the  case  upon  which  relief  is 
given,  always  appears  on  the  record,  and 
there  is  no  danger  of  surprise.  It  will  not 
even  there  be  allowed  to  recover  upon  a 
case  proved,  essentially  differing  from  that 
alledged  in  the  bill,  as  the  proofs  must 
be  confined  to  the  issue.  Thus,  in  a  case 
in    Vesey's    Reports,    the    bill    stated 

264  ♦the    terms    of   the    contract    in    one 
way,  the  answers  in  another,  and  a 

witness  in  a  third  way;  and  the  decree  was 
according  to  the  answers;  a  proof  that  to 
justify  relief,  strict  proof  of  the  terms  of 
the  contract,  as  charged  in  the  bill,  is  not 
indispensably  necessary.  Mortimer  v. 
Orchard,  2  Ves.  jr.  243. 

If,  however,  the  contract  was  so  uncer- 
tain, as  that  it  could  not,  for  that  cause, 
be  specifically  executed;  or  if  the  variance 
between  the  contract  proved,  and  that  in- 
sisted on  in  the  bill,  presented  an  insur- 
mountable obstacle  to  relief  in  that  form; 
these  circumstances  would  not  preclude  the 
Court  from  giving  relief,  by  compensating 
the  plaintiff  for  the  actual  loss  which  he 
has  sustained,  in  consequence  of  acts  done, 
upon  the  faith  of  some  agreement,  and 
from  which  the  other  party  has  derived  an 
equivalent  benefit;  especially  as  the  de- 
fendants do  not  admit,  nor  offer,  nor  are 
able  to  perform,  any  agreement.  In  Philips 
V.  Thompson,  1  Johns.  Ch.  Rep.  131,  the 
plaintiff  failed  in  proving  the  agreement 
set  out  in  his  bill;  and  in  Parkhurst  v. 
Van  Cortland,  1  Johns.  Ch.  Rep.  273,  the 
agreement  was  too  imperfect  for  a  specific 
execution.  Yet  in  the  first  case,  an  issue 
quantum  damnificatus  was  directed;  and 
in  the  other,  it  was  referred  to  a  master  to 
ascertain  the  value  of  the  pernaanent  im- 
provements, made  by  the  plaintiff,  on  the 
faith  of  the  contract. 

The  last  objection  is,  that  a  specific  exe- 
cution, in  this  case,  would  be  a  great  hard- 
ship upon  the  devisees,  claiming  under 
Leftwich's  will;  since  it  would  deprive 
them  of  the  provision  intended  for  them, 
without  the  possibility  of  their  being,  in 
any  way,  indemnified.  I  think  this  objec- 
tion is  well  founded;  especially  as  the  fail- 
ure on  the  part  of  Anthony,  to  assert'  his 
rights  under  the  contract,  by  suit,  in  the 
life-time  of  Leftwich,  although  it  did  not 
amount  to  an  abandonment  of  the  contract 
under  the  circumstances  which  existed,  and 
did  not,  in  equity,  deprive  him  of  a  right 
to  compensation  for  the  actual  losses  which 
he  sustained,  by  the  part  performance 

265  of  the  contract;  yet  *it  lulled  Left- 
wich  into   security,   so   far   at   least, 

as  to  induce  him  to  believe,  that  he  had  it 
in  his  power  to  make  an  effectual  disposi- 
tion of  the  property  by  his  will.  If  he  had 
doubted  as  to  this,  or  if  a  suit  had  been 
brought  in  his  life-time,  to  enforce  the  con- 
tract, he  would  have  made  some  alterna- 
tive provision  for  his  daughter  Catherine; 
for  he  seems  to  have  been  anxiously  scrupu- 
lous to  distribute  his  estate  equally 
amongst  his  children.  Such  a  hardship  is 
sufficient  to  induce  a  Court  of  Equity,  ex- 
ercising a  sound  discretion,  to  refuse  a 
specific  execution  of  even  a  written  agree- 
ment; as,  if  the  consequence  of  a  specific 
performance  would  be  a  loss  to  the  vender 


of  half  the  estate,  or  to  subject  him  to  the 
consequences  of  a  breach  of  trust. 

The  proper  relief,  in  this  case,  therefore, 
is  a  just  compensation,  and  not  a  specific 
performance  of  the  agreement. 

As  to  the  measure  of  that  compensation, 
it  ought  to  be  precisely  what  Anthony  was 
out  of  pocket,  in  consequence  of  the  acts 
done  by  him,  upon  the  faith  of  the  contract; 
and  from  which  Leftwich,  and  those  claim- 
ing under  him,  have  received  a  correspond- 
ing benefit.  No  allowance  can  be  made 
him,  for  any  disappointment  in  the  non- 
execution  of  the  agreement.  That  would 
be  to  decree  him  damages;  and  no  damages 
can  be  decreed  in  equity.  There  is,  in- 
deed, one  case,  in  which  damages  were  de- 
creed in  equity.  Denton  v.  Stewart,  1  Fonb. 
38,  (n.)  That  was  a  case  of  a  parol  con- 
tract, which  the  vendor  disabled  himself 
to  perform,  by  a  conveyance  to  a  purchaser, 
without  notice.  No  damages  could  be  re- 
covered at  law,  and  no  injury  had  been 
sustained  by  the  purchaser,  except  the  loss 
of  the  contract.  He  had  paid  no  money, 
and  laid  out  nothing  in  improvements.  If 
he  had,  there  would  have  been  a  perfect 
proprietv  in  indemnifying  him  to  that  ex- 
tent, 'this  case  was  afterwards  disap- 
proved of,  and  reluctantly  followed  by  the 
Master  of  the  Rolls,  in  two  cases;  and  was 
declared  by  the  Chancellor,  Lord  Eldon, 
to  be  contrary  to  the  practice  and  princi- 
ples of-  a  Court  of  Equity,  and  in 
266  effect,  over-ruled.  *Greenaway  v. 
Adams,  12  Ves.  395;  Gwillim  v. 
Stone,  14  .Ves.  128;  Todd  v.  Gee,  17  Ves. 
273. 

Anthony  can,  therefore,  claim  nothing 
for  the  rent  of  the  lower  end  of  the  land: 
for  that  would,  in  effect,  be  an  allowance 
to  him  of  damages,  for  the  non-perform- 
ance of  the  contract.  He  has  wholly  failed 
in  the  proof  of  the  agfreement  on  the  part 
of  Leftwich,  to  pay  rent,  as  alledged  in  the 
bill.  He  never  demanded  any  rent,  and 
the  arrangement,  in  respect  to  Dobyns, 
whatever  it  was,  does  not  tend  to  prove 
this  allegation.  That  took  place  in  the  fall 
of  1807,  whilst  the  contract  was  in  a  course 
of  execution,  and  the  land  considered  by 
both  parties,  as  belonging  virtually  to  A.n- 
thony;  as  appears  by  the  working  of  it 
with  his  force,  and  the  improvements  made 
thereon.  This  continued  to  be  the  state 
of  things,  until  the  close  of  the  year 
1808.  Leftwich  did  not  think  it  proper,  in 
this  state  of  things,  to  put  Dobyns  on  the 
land,  without  the  assent  of  Anthony;  and 
this  accounts  for  the  arrangement  with 
Anthony,  on  that  subject.  At  the  end  of 
the  year  1808,  the  land  was  no  longer  con- 
sidered as  Anthony's.  Leftwich  cultivated 
it,  as  his  own,  with  his  own  hands,  and  for 
his  own  benefit;  and  we  hear  no  more  of 
any  stipulation  or  demand,  for  rent.  Nor 
ought  Leftwich  to  have  any  allowance  for 
rent  of  the  lower  end  of  the  land,  for  the 
five  years  it  was  cultivated  by  Anthony's 
force.  The  use  of  the  land,  during  that 
time,  was  given  to  Anthony,  as  an  addi- 
tional advancement  to  his  wife;  as  was  the 
use  of  the  upper  end  of  the  land. 

Anthony  should  have  just  allowances  for 
the  value  of  the  improvements,  put  by  him 
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upon  the  land  below  the  Cowhide  branch; 
and  also,  for  those  put  upon  the  upper  end 
of  the  land.  If  the  upper  end  of  the  land 
had  been  conveyed  to  his  wife,  according 
to  the  agreement,  he  would  have  received 
a  personal  benefit  from  the  improvements. 
He  would  have  been  entitled  during  the 
coverture,  and  if  he  survived  his  wife,  for 
his  life,  as  tenant  by  the  curtesy;  and  his 
wife  might  have  joined  him  in  a  sale 

267  of  the  land.     ♦These   considerations 
must  be  presumed  to   have   induced 

him  to  make  those  improvements.  The 
provisions  of  the  will  deprive  him  of  those 
rights.  He  should  also  be  allowed  the 
sums  received  by  Leftwich  from  the  pro- 
ceeds of  his  crop  on  hand,  at  the  time  of 
the  contract,  and  of  the  five  crops  made 
upon  the  land  by  his  force,  under  the  di- 
rection of  Leftwich;  and  should  be  debited 
with  all  expenses  incurred  by  Leftwich,  in 
making  the  crops  and  getting  them  to 
market;  and  with  all  sums  of  money  due 
from  him  to  Leftwich,  on  any  other  ac- 
count. 

The  personal  representative  of  Leftwich, 
is  not  a  party.  If  it  was  ascertained,  that 
the  personal  assets  of  Leftwich,  were  suffi- 
cient to  make  the  compensation  which  may 
be  found  due  to  Anthony,  the  devisees  of 
the  land  would  not  be  necessary  parties. 
But,  as  that  is  not  asjcertained,  and  it  may 
turn  out  to  be  otherwise;  in  that  event, 
the  contract  should  be  specifically  executed, 
unless  the  devisees  should  elect  to  make 
good  any  deficiency  in  the  compensation 
due  to  Anthony,  which  the  personal  assets 
may  not  be  sufficient  to  pay.  They  ought 
to  be  retained  in  Court;  and  the  plaintiff 
to  have  leave  to  amend  his  bill,  and  make 
the  personal  representative  of  Leftwich,  a 
party  defendant. 

The  decree  should,  therefore,  be  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings, and  relief  given  according  to  the 
foregomg  views;  unless  the  personal  repre- 
sentative of  Leftwich  should  vary  the  case, 
by  any  thing  alledged  in  the  defence  to  be 
made  by  him. 

JUDGE  COALTER: 

On  a  careful  examination  of  the  evidence 
in  this  case,  and  taking  into  view,  as  well 
the  declarations  as  the  concurring  acts  of 
the  parties;  considering  too  the  relation 
in  which  they  stood  to  each  other;  that  no 
breach  had  taken  place  between  them;  and 
that  Anthony  had  no  reason,  even  down 
to  the  death  of  the  testator,  to  believe,  that 
justice,  though  delayed,  would  be  de- 

268  nied    him;    (for    I    think    *there    is 
strong  reason  to  believe,  that  shortly 

before  his  death,  Leftwich  desired  him  to 
have  a  deed  prepared  for  execution)  I  am 
of  opinion,  that  the  contract  stated  in  the 
bill,  is  substantially,  if  not  literally  proved. 
Leftwich  felt  the  propriety,  as  well  as 
the  desire,  to  advance  his  daughter,  the 
wife  of  the  appellant,  in  marriage,  as  he 
had  and  intended  to  do  by  others,  and  took 
this  method  of  doing  so.  He  had  confi- 
dence in  Anthony,  except  on  the  score  of 
age  and  inexperience,  and  it  was  his  wish 
to  settle  them  on  this  land,  which  was  near 
him,  and  over  which,  for  their  benefit,  he 
could    exercise    a    superintending    control. 


until  it  was  paid  for,  and  they  comfortably 
settled.  But  for  this  understanding  be- 
tween the  parties,  no  one  will  pretend  to 
say  that  Leftwich  would  have  purchased 
the  land.  Anthony  lived  on  it  as  a  tenant 
at  the  time  the  purchase  was  made.  Be- 
fore that  took  place,  the  arrangement  and 
understanding  between  them,  as  stated  in 
the  bill,  had  been  agreed  on.  The  treaty 
for  the  land,  therefore,  was  opened  by 
Anthony  with  Terrell.  They  talked  of  the 
price,  and  then  proceeded  to  the  house  of 
Leftwich,  who  became  the  purchaser,  and 
gave  his  bonds,  with  Anthony  as  security; 
and,  either  at  that  timj,  or  soon  after,  (as 
is  proved  by  Terrell,)  Leftwich  fold  him 
that  one  half  of  the  land  was  intended  for 
Anthony,  and  the  other  half  also,  when 
he  paid  for  it:  that  for  this  purpose,  he  was 
to  have  the  use  of  Anthony's  hands,  &c. 
to  cultivate  it;  and  afterwards  admitted, 
that  he  had  had  the  use  of  them  accord- 
ingly. I  shall  not,  however,  go  into  a 
detailed  view  of  the  evidence.  Suffice  it 
to  say,  that  I  am  satisfied  the  purchase  was 
made,  and  Anthony  induced  to  join  in  it, 
and  devote  his  means,  according  to  the 
contract,  in  paying  for  it,  and  his  labour 
and  other  means  in  putting  very  consider- 
able improvements  on  it,  by  the  assur- 
ances of  Leftwich  that  900l.  or  thereaboiits, 
was  to  be  paid  by  him,  by  way  of  advance- 
ment to  his  daughter,  though  he  was  to 
raise  the  other  half  by  the  labour  of  An- 
thony's hands  on  the  land;  and  that  when 
the  land  was  thus  paid  for,  it  should 
269  ♦be  Anthony's.  It  may  be  said,  that 
Leftwich  did  not  intend  to  convey 
the  whole  to  Anthony,  but  to  give  an  un- 
divided moiety  to  his  daughter;  and  that 
this  was  sufficient  to  make  it  the  interest 
of  Anthony  to  improve  the  whole  tract; 
and  that  for  doing  so,  he  had  thus  a  suffi- 
cient inducement. 

If  there  had  been  a  tender  of  such  con- 
veyances as  these,  I  should  have  been  sat- 
isfied; though  I  think  the  weight  of  the 
evidence  is,  that  Anthony  was  to  have  the 
land,  and  that  the  advancement  by  Left- 
wich to  his  daughter,  was  to  be  of  half 
the  purchase  money.  This  arrangement, 
however,  would  have  enabled  Anthony  and 
wife,  to  join  in  a  sale,  if  necessary  for 
family  purposes;  and  at  all  events,  would 
have  ensured  him  a  home  for  life,  with  the 
enjoyment  of  the  whole  property;  and 
would  also  have  produced  ultimate  results, 
in  certain  events,  as  to  this  moiety,  very 
different  from  those  which  may  take  place, 
under  the  limitations  in  the  will. 

Under  this  view  of  the  case,  I  should 
consider  it  the  province  of  this  Court  to 
execute  the  contract,  were  it  not  that  by 
the  will  of  Leftwich,  he  has  devised  the 
lower  part  or  moiety  of  the  land,  to  his 
daughter  Catherine,  and  the  serious  conse- 
quences to  her,  should  an  execution  of  the 
contract  be  decreed.  On  this  ground,  I 
incline  to  think,  the  authorities  will  justify 
the  Court,  in  that  sound  discretion  which 
is  appealed  to  in  such  cases,  to  refuse  the 
decree  for  specific  execution;  provided  a 
fair  and  adequate  compensation  can  be 
made  to  the  appellant,  for  the  disappoint- 
ment  so   unjustly   thrown   upon   him.     If 
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this  cannot  be  done,  I  think,  as  he  is 
equally  innocent  with  the  appellee  Cath- 
erine, and  has  not  only  prior,  but  greater, 
equity,  (being  a  purchaser,  for  value,  and 
she  a  mere  volunteer,)  he  is  entitled  to  the 
property.  He  ought  to  have  a  fair  and 
adequate  compensation;  and  this  Court, 
therefore,  ought  to  lay  down  such  rules 
and  principles,  in  regard  to  that  matter, 
as  will  ensure  it. 

270  *To  this  end,  it  may  be  proper  to 
enquire,  what  would  be  our  measure 

of  compensation,  in  case  Leftwich  himself 
was  a  defendant,  having  made  the  contract 
above  stated,  but,  in  fraud  of  Anthony,  had 
put  it  out  of  his  power  to  comply,  and 
forced  upon  this  Court,  the  necessity  of 
making  compensation,  instead  of  more  am- 
ple justice,  giving  the  thing  itself? 

As  between  these  parties,  and  that  there 
might  be  no  risque  of  injustice,  arising 
from  the  lapse  of  time,  and  the  difficulty, 
if  not  impossibility,  at  this  day,  to  ascer- 
tain the  value  of  the  crop  on  hand  belong- 
ing to  Anthony,  and  of  the  successive  crops 
for  five  j^ears  cultivation  by  the  labour  of 
his  hands;  I  would  at  once  assume  that 
these  means  of  Anthony  had  produced  the 
9001.  which,  at  the  time  of  the  contract,  it 
was  expected  they  would  produce. 

I  would  do  this,  not  only  for  the  reasons 
aforesaid,  but  because  Leftwich  has  never 
complained  that  such  was  not  the  fact.  All 
his  witnesses  prove  his  occupation  of  the 
lands,  slaves,  horses,  &c.  for  five  years, 
when  the  latter  were  restored  to  Anthony; 
but  that  part  of  the  land,  so  cultivated,  con- 
tinued in  the  occupation  of  Leftwich, 
clearly,  as  1  understand  the  testimony,  as  a 
tenant,  though  the  title  was  in  him.  No 
complaint  is  heard,  that  the  money  had 
not  been  raised  within  the  five  years;  but 
the  complaint  was,  that  he  had  to  make 
other  advances  for  Anthony,  which  ab- 
sorbed those  funds,  originally  destined  to 
the  payment  of  the  purchase  money. 

What  those  advances  were,  and  how  that 
account  stands,  we  do  not  know,  as  no  ac- 
count has  been  taken.  An  account  was 
thrown  in  with  the  answer,  which  shews, 
among  other  things,  that  Leftwich  and  An- 
thony had  bank  transactions,  in  which  Left- 
wich became  responsible;  whether  Anthony 
or  the  executor  has  since  taken  in  the  note, 
does  not  appear.  But  it  does  appear,  that 
in  1814  and  1815,  Anthony  made  consider- 
able advances  in  land  and  money,  to  Left- 
wich, on  that  account;  whether  sufficient 
or  not,  we  cannot  tell.  But  Leftwich 
had     then      occupied     the     land, 

271  ♦rendered    valuable   by    the    ditching 
done    and   barns   built   by   Anthony; 

so  that  it  was  capable  of  producing,  and 
did  produce,  first  rate  low-ground  tobacco. 
Allowing  Anthony  what  was  reasonable 
for  this,  which  the  witnesses  say  was  from 
$150  to  $200  per  annum,  (and  surely,  if  the 
contract  had  been  executed,  and  the  deed 
made,  Anthony  would  have  been  entitled 
to  this,  against  the  advances  made  for  him,) 
Leftwich  was  probably  satisfied,  or  nearly 
satisfied,  for  those  advances.  How  else 
was  it,  that  he  told  the  witnesses,  (one  of 
whom,  details  a  conversation  as  late  as 
1815,)  that  the  lands  were  Anthony's,  and 


that  he  was  willing  to  convey  them;  but 
as  he  (Anthony)  had  talked  of  selling,  and 
removing  to  Lynchburg,  he  was  afraid  he 
would  do  so;  and  as  the  title  was  in  him, 
he  would  not  convey  during  his  life?  But 
this  was  not  his  declaration  to  Anthony, 
who  was  constantly  pressing  for  a  deed; 
on  the  contrary,  in  1816,  on  his  death-bed, 
he  desired  him  to  get  his  son  to  prepare  a 
deed.  This,  I  think,  is  proved  by  the  bill 
and  the  response  thereto,  in  the  answer. 
Not  a  witness  on  either  side,  proves  a  dec- 
laration or  hint,  by  Leftwich,  that  the 
profits  of  the  land  for  the  five  years,  with 
the  crop  on  hand,  did  not  produce  the  9001. 
On  the  other  hand,  several  witnesses, 
speaking  of  the  value  of  the  lands  and  la- 
bour supplied  by  Anthony,  estimate  them 
at  from  $700  to  $1000,  per  annum.  Besides 
the  land,  there  were  six  hands,  and  four  or 
five  horses.  Set  them  down  at  $600  per 
annum,  (which  would  be  very  little  more 
than  the  hire  of  six  hands  and  the  horses, 
especially  as  Anthony  clothed  the  hands,  j 
and  probably  paid  the  blacksmith's  and  i 
other  expenses  of  the  farm,)  this,  for  five 
years,  in  addition  to  the  crop  on  hand  the 
first  year,  will  more  than  pay  the  9001. 

If  Leftwich  thought  proper  to  aid  his 
son-in-law,  just  setting  out  in  life,  with 
other  advances,  holding  him  chargeable 
therefor,  and,  if  you  please,  holding  even 
a  lien  on  the  land  for  his  re-imbursement, 
it  was  no  more  than  might  be  expected, 
and  what  he  had  a  right  to  do.  But 
272  *this  could  not  alter  the  contract  for 
the  land,  or  vary  the  rights  of  the 
parties  under  that  contract.  , 

From  the  complexion  of  the  answer,  and  \ 
some  declarations  by  Leftwich,  I  supposed 
some  excuse  for  his  not  making  the  title, 
would  be  found  in  the  imprudent  conduct 
of  Anthony;  but  a  host  of  witnesses  prove 
the  reverse.  No  one  even  proves  that  he 
oflfered  to  sell  and  go  to  Lynchburg,  which 
might  have  been  imprudent.  This  seems 
to  be  the  great  objection  with  Leftwich,  to 
his  making  a  conveyance  according  to  the 
contract. 

For  all  these  reasons,  and  upon  the  case 
as  it  now  stands,  if  the  suit  was  between 
Anthony  and  Leftwich,  I  think  he  ought 
to  be  charged  with  the  purchase  money  of 
9001.  as  being  paid  by  Anthony. 

I  think  also,  if  there  were  parties  before 
us,  that  Leftwich  ought  to  be  charged  with 
the  rent  of  the  land,  during  the  time  he 
occupied  it,  after  the  expiration  of  the  five 
years.  He  enjoyed,  not  only  the  land  itself, 
but  its  increased  profits  and  value,  arising 
from  the  improvements  of  Anthony;  so 
that,  as  far  as  this  latter  goes,  he  actually 
enjoyed  Anthony's  money.  Shall  he  hold 
this  without  account? 

It  may  be  said  that  this  would  be  giving 
damages;  and  that  as  we  cannot  give  the 
lands,  we  cannot  give  the  profits.  I  do 
not  think  so.  To  test  this  principle,  let  us 
state  the  case  thus.  Leftwich  agrees  to 
make  the  purchase  with  Anthony,  to  be- 
come bound  for  the  purchase  money  with 
him,  to  advance  one  half  for  his  daughter, 
to  take  the  title  to  himself  as  security,  that 
Anthony  will  pay  his  half,  and  to  hold  half 
the  land  and  be  accountable  for  a  reason- 
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able  rent;  and  finally  to  convey  to  him,  if 
he  pays  his  half.  Anthony  pays  his  half. 
In  the  mean  time,  Leftwich  makes  other 
advances  to  Anthony;  continues  to  hold 
the  land  after  the  payment  by  Anthony: 
and  receives  payments  from  him,  on  ac- 
count of  those  advances;  and  while  the 
transaction  stands  thus;  these  accounts  un- 
settled, and  Leftwich,  for  some  other 

273  cause,   (or  because   he  finds  *that  if 
he  conveys  to  Anthony,  he  will  have 

to  account  for  these  rents)  determines  to 
avoid  this,  and  for  this  purpose,  sells  to 
an  innocent  purchaser  without  notice,  and 
puts  it  out  of  the  power  of  the  Court  to 
compel  a  conveyance,  and  as  a  consequence, 
as  he  supposes,  to  avoid  the  payment  of 
these  rents.  Are  we  to  be  told,  that  in 
taking  an  account  of  the  purchase  money 
paid  by  Anthony,  (to  say  nothing  of  the 
monies  actually  expended  by  him  in  ren- 
dering arable  the  very  lands  he  has  thus  oc- 
cupied and  sold,)  that  he  shall  be  admitted 
to  set-off  his  account  for  other  advances, 
which  may  be  discharged  by  those  very 
rents,  and  would  so  have  stood  discharged, 
had  he  not  resorted  to  these  means  of  de- 
frauding him  of  this  fair  set-off  against 
those  advances?  This  would  seem  to  me, 
a  strange  measure  of  justice.  I  think  it 
would  not  only  be  injustice,  but  a  handsome 
premium,  amounting  to  from  $1200  to 
$i«)0O,  awarded  by  this  Court,  for  the  fraud 
thus  practiced  by  him  on  Anthony.  Sup- 
pose this  contract  last  supposed,  had  been 
evidenced  by  a  memorandum  in  writing, 
so  that  this  Court  could  safely  send  An- 
thony to  a  Court  of  Law,  and  the  jury  there 
should  make  a  special  statement,  charging 
Leftwich  with  the  9001.  paid  by  Anthony, 
and  interest  thereon,  with  the  monies  or 
labour  expended  by  him,  in  improving  the 
land,  and  with  these  rents,  and  give  Left- 
wich credit  for  the  monies  and  interest 
advanced  by  him  to  Anthony,  and  find 
their  verdict  in  damages  for  the  balance. 
The  purchase  money  and  interest  would 
thus  come  in  lieu  of  the  land,  of  which  he 
had  been  unjustly  deprived.  He  has  lost 
his  improvements  also,  and  gets  the  value 
of  them.  He  has  been  unjustly  deprived 
of  his  rents,  which,  but  for  this  injustice, 
could  have  set-off  the  account  for  advances; 
and  thus,  as  far  as  the  nature  of  the  case 
would  admit,  the  jury  would  have  done 
him  justice,  and  no  more  than  bare  justice. 
But  would  this  be  damages?  No  more 
than  such  damages  as  a  jury  would  assess 
in  a  suit  for  money  had  and  received,  for 
monies  and  labour  laid  out  and  per- 

274  formed,  and  ♦for  the  use  and  occu- 
pation of  lands;  all  of  which  are  also 

matters  of  account  in  equity.  And  would 
any  Court  set  aside  such  a  verdict  as  il- 
legal and  unjust?  I  think  not.  We  are 
thrown  into  some  confusion,  I  apprehend, 
on  this  subject,  from  the  various  opinions 
entertained  about  the  effect  of  the  evidence 
in  this  case,  in  relation  to  the  contract;  and 
therefore,  I  have  thought  it  proper  to  test 
this  principle,  by  supposing  a  plain  case. 

But  suppose  the  jury,  in  the  case  above 
put,  had  gone  further  (and  I  am  not  pre- 
pared to  say  that  they  might  not  do  so) 
and  had    considered,   that   as   Anthony,    at 


an  early  age,  had  been  thus  induced  to 
occupy  this  land,  to  improve  the  whole  of 
it,  extensively  for  his  means,  and  to  advance 
his  money  in  the  purchase,  believing  he 
was  thus  permanently  settling  himself  and 
family;  and  under  this  delusion,  to  spend 
some  twelve  or  fifteen  years  of  the  prime 
of  his  life;  at  the  end  of  this  time,  he  finds 
himself  limited  to  the  occupation  of  one 
half  of  the  land,  (the  whole  being  probably 
not  more  than  enough  for  his  force  and 
energies)  and  that  to  that  half,  placed  in 
a  situation  to  be  turned  out  of  possession, 
or  become  a  tenant  to  his  children  on  the 
death  of  his  wife,  and  indeed,  the  whole 
industry  of  his  life,  in  certain  events,  to 
pass  over  to  the  Leftwich  family:  that  in 
consequence  of  this  fraud  upon  him,  he  is 
reduced  to  the  necessity  to  submit  to  this 
cruel  hardship,  or  look  out  elsewhere  for 
a  permanent  abode,  and  thus,  even  lose,  in 
a  great  degree,  the  benefit  of  an  advance- 
ment to  his  wife,  which  he  was  induced  to 
calculate  on;  I  say,  suppose  the  jury,  con- 
sidering these  things,  should  add  further 
damages  to  their  verdict,  for  this  injury. 
This,  I  admit,  would  be  a  matter  sounding, 
as  the  law  says,  purely  in  damages,  and 
which,  I  am  not  prepared  to  say,  a  Court 
of  Equity  could  give,  even  upon  an  issue 
of  quantum  damnificatus.  I  shall  not  insist 
that  we  can;  though  certainly  he  has  been 
thus  damnified,  according  to  my  view  of 
the  case. 

But  I  think  we  may  very  fairly  say,  that 
this  injury,  having  really  accrued  by 
275  the  conduct  of  the  party,  a  Court  *of 
Equity  will  at  least  direct  the  ac- 
counts to  be  taken  in  a  way,  which  will 
cover  all  injuries  which  may  be  estimated 
by  a  commissioner. 

I  think  I  have  stated  nothing  that  is  not 
every  day's  practice,  for  a  commissioner 
to  take  an  account  of;  and  the  only  ques- 
tion is,  whether  there  is  any  just  principle, 
which  will  exclude  an  account  of  the  rents 
in  this  case,  because  we  cannot  give  the 
land  also? 

I  see  nothing  opposed  to  it,  but  the  in- 
justice of  the  party,  whose  representatives 
seek  to  shelter  themselves  under  that  in- 
justice. In  tenderness  to  the  appellee, 
Catherine,  we  withhold  the  land,  which, 
but  for  that,  would  come  in  place  of  the 
purchase  money  and  improvements,  leaving 
the  rents  to  be  set-off  against  other  ad- 
vances. Shall  these  advances  now  remain 
without  this  just  set-off,  because  we  cannot 
give  the  land?  I  think  not;  otherwise,  we 
do  not  give  a  fair  and  just  compensation  for 
the  loss  of  the  land,  thus  forced  upon  the 
Court  and  the  party. 

If  Leftwich  could  not  be  heard  to  say 
that  such  measure  of  compensation  was 
unjust,  neither  can  his  representatives. 
But  if  we  cannot  give  the  rents,  because 
we  cannot  give  the  land  also,  on  what  prin- 
ciple is  it,  that  we  will  direct  even  an 
account  of  the  crops?  If  the  land  and 
profits  must  be  considered  as  belonging  to 
Leftwich,  in  the  one  case,  why  not  in  the 
other?  This  would  confine  the  accounts 
to  the  hires  of  the  slaves  and  horses,  con- 
sidering them  as  supported  and  clothed  by 
Anthony,  and  to  the  value  of  the  improve- 
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ments.  All  beyond  will  be  profits  of  the 
land  of  Leftwich,  as,  by  his  fraud,  it  now 
turns  out  to  be.  Could  this  possibly  be  a 
just  measure  of  compensation?  I  think 
not. 

The  decree  ought,  therefore,  to  be  re- 
versed, and  the  personal  representative  of 
Leftwich,  in  that  character,  be  made  a  party 
to  this  suit;  and  unless  he  can  change  the 
aspect  of  this  case  from  what  it  now  ap- 
pears to  be,  an  account  to  be  taken  on  the 
following  principles. 

276  *He    ought    to    be    charged    with 
$3000,    the    moiety    of    the    purchase 

money,  instead  of  taking  an  account  of 
the  crops,  during  the  five  years,  with  in- 
terest thereon  from  the  expiration  of  the 
five  years;  with  the  value  of  Anthony's 
improvements  made  on  the  land,  as  well 
above  as  below  the  Cowhide  branch.  If 
both  are  not  estimated,  then  Leftwich  will 
have  advanced  both  his  daughters,  in  part, 
with  Anthony's  money.  He  is  also  to  be 
charged  with  a  reasonable  rent  for  the 
land,  occupied  by  his  testator,  after  the 
expiration  of  the  five  years,  until  his  death. 

Against  these  charges,  he  is  to  have 
credit  for  any  advances,  with  interest  there- 
on, made  by  his  testator,  to  Anthony,  and 
to  be  indemnified  for  any  liabilities  for  him. 
If  a  balance  shall  be  found  in  Anthony's 
favor,  and  the  personal  fund  shall  prove 
inadequate  to  its  payment,  he  is  to  have  a 
lien  on  both  parcels  of  the  land,  in  pro- 
portion to  their  respective  values,  for  such 
deficiency. 

The  other  Judges,  however,  differing 
with  me  as  to  the  manner  of  taking  the 
account,  I  agree  to  the  decree  proposed  to 
be  entered. 

JUDGE  CABELL: 

I  concur  in  the  various  views  of  this  case 
taken  by  Judge  Green;  and  as  it  would 
be  unnecessary  to  go  over  the  same  ground, 
when  I  could  not  place  it  in  a  clearer  or 
stronger  light,  I  satisfy  myself  with  ex- 
pressing my  entire  concurrence  in  his  opin- 
ion, and  in  the  decree  prepared  for  the 
majority  of  the  Court. 

The  PRESIDENT: 

Though  a  Court  of  Equity  will  decree  a 

specific  execution  of  a  parol  contract,  which 

has  been  in  part  performed,  yet  all  the  cases 

agree,  that  it  must  appear  that  the  part 

performance  is   in   pursuance  of  the 

277  agreement  proved;   and  *in  most  of 
the  cases,  the  difficulty  has  been  in 

shewing,  that  the  part  performance  proved, 
was  in  accordance  with  the  agreement  al- 
ledged.  An  inference  from  the  nature  of 
the  acts  of  performance,  that  they  were 
done  in  pursuance  of  some  other  contract, 
would  leave  the  matter  so  doubtful,  as  to 
remove  the  foundation  of  the  jurisdiction 
of  the  Court. 

In  the  case  now  before  the  Court,  no 
contract  is  proved  by  any  direct  proof.  It 
is  to  be  inferred  only  from  the  admissions 
of  Leftwich,  in  various  conversations  with 
the  witnesses,  and  at  times  remote  from 
each  other;  and  are  often  more  indicative 
of  what  he  intended  to  do,  than  of  any 
contract  previously  made  with  Anthony. 
This  is  my  view  of  the  evidence  to  be  col- 
lected  from   the   admissions    and    declara- 


tions of  Leftwich.  That  they  did  refer  to 
the  contract  insisted  on,  is  possible.  The 
evidence  of  the  acts  of  part  performance, 
from  which  the  contract  is  to  be  inferred, 
to  which  the  admissions  of  Leftwich  are 
supposed  to  apply,  is  also  of  very  doubtful 
character.  A  fertile  imagination  might 
refer  it  to  a  contract,  differing  as  well  from 
the  one  alledged  in  the  bill,  as  from  that 
now  insisted  on.  To  infer  part  performance 
to  be  in  pursuance  of  a  proved  parol  con- 
tract, from  possession  and  other  acts,  is 
often  difficult;  but  without  direct  proof,  to 
infer  also  the  contract  and  its  execution  in 
part,  doubles  the  difficulty.  In  such  a  case, 
unless  the  conclusions  are  unavoidable,  a 
Court  of  Equity  ought  not  to  interfere,  for 
the  purpose  of  specific  execution;  espe- 
cially in  a  case,  in  which  the  answer  nega- 
tives the  contract  alledged  in  the  bill,  and 
does  not  admit  another  contract,  on  which 
the  Court  can  relieve.  Lindsey  v.  Lynch, 
2  Sch.  &  Lefr.  1. 

I  concur  with  Judge  Carr,  that  no 
case  is  made  out,  on  which  a  specific  exe- 
cution ought  to  be  decreed;  but  as  it  ap- 
pears that  there  was  some  understanding 
between  the  parties,  in  consequence  of 
which  Anthony  held  the  possession,  and 
made  improvements,  &c.  for  which  he  prob- 
ably could  not  be  compensated  at 
278  law,  I  concur  in  the  decree  ♦for  that 
object;  which  has  been  agreed  upon 
by  the  Court,  except  as  to  the  lien  on  the 
land,  or  so  as  to  affect  it  in  any  way. 

The  following  was  entered  up  as  the  de- 
cree of  the  Court: 

The  Court  is  of  opinion,  that  it  appears 
that  upon  the  purchase  of  the  land  in  the 
proceedings  mentioned,  from  Terrell,  it 
was  agreed  between  Leftwich  and  Anthony, 
that  the  said  Leftwich,  should  convey  that 
part  of  the  land  lying  above  the  Cowhide 
branch,  to  his  daughter,  the  wife  of  the 
said  Anthony,  as  an  advancement  to  her; 
and  that  the  said  Leftwich  should  receive 
the  proceeds  of  Anthony's  crop  on  hand, 
and  cultivate  that  part  of  the  land  lying 
below  the  Cowhide  branch,  with  Anthony's 
hands  and  horses,  and  receive  the  crops, 
until  so  much  money  was  raised  from  the 
said  crop  on  hand,  and  those  to  be  made 
by  Anthony's  force  upon  the  land  lying 
below  the  Cowhide  branch,  as  would  pay 
one  moiety  of  the  purchase  money,  and 
then  to  convey  the  land  lying  below  the 
Cowhide  branch,  to  Anthony;  and  that  An- 
thony, upon  the  faith  of  this  contract,  made 
valuable  improvements,  at  his  own  expense, 
in  ditching  and  building  on  the  lower  end 
of  the  land,  whilst  it  was  cultivated  witb 
his  hands  and  horses,  under  the  direction 
of  Leftwich,  and  also  made,  at  his  own  ex- 
pense, valuable  improvements  on  the  upper 
end  of  the  land,  in  the  life-time  of  Left- 
wich; and  that  Leftwich  received  the  pro- 
ceeds of  Anthony's  crop  on  hand,  and  of 
five  crops  made  by  Anthony's  hands  and 
horses,  on  that  part  of  the  land  below  the 
Cowhide  branch,  under  his  direction. 

The  Court  is  further  of  opinion,  that  on- 
der  the  circumstances  of  this  case,  the  said 
contract  ought  not,  in  equity,  to  be  spe- 
cifically executed,  since  that  would  frustrate 
the  will  of  Leftwich,  (to  the  great  injury 
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of  his  daughter  Catherine,  and  of  the  said 
Anthony's  wife  and  children,  who  could 
not,  in  any  way,  be  compensated,)  unless 
it  should  appear  that  the  said  Anthony  can- 
not be  compensated  for  his  said  expendi- 
tures, made  upon  the  faith  of  the 
279  said  contract,  *out  of  Leftwich's  per- 
sonal estate,  or  in  anv  way,  other 
than  by  a  specific  execution  of  the  contract; 
in  which  event,  the  contract  ought  to  be 
specifically  executed,  upon  his  paying  the 
balance  due  by  him,  if  any;  unless  the  de- 
fendants should  severally  elect  to  make 
such  compensation  themselves,  in  equal 
moieties;  that  is,  the  holders  of  the  land 
below  the  Cowhide  branch,  one  moiety,  and 
the  holders  of  the  land  above  the  Cowhide 
branch,  the  other  moiety;  or  if  these  por- 
tions of  the  land  are  of  unequal  value,  then 
in  the  proportion  of  their  respective  values. 
In  order  to  ascertain  the  amount  of  com- 
pensation to  which  the  said  Anthony  may 
be  entitled,  an  account  should  be  taken,  in 
which  he  should  have  credit  for  the  price, 
if  that  can  be  ascertained,  (if  not,  then  the 
value.)  of  the  permanent  improvements,  by 
building  and  ditching  or  otherwise,  upon 
the  land  below  the  Cowhide  branch,  whilst 
it  was  cultivated  by  his  hands,  under  the 
direction  of  Leftwich,  and  of  any  such  im- 
provements, made  by  him,  on  the  land 
above  the  Cowhide  branch,  in  the  life-time 
of  Leftwich;  and  also,  with  the  proceeds 
of  the  said  crops  received  by  Leftwich, 
without  allowing  to  the  latter  any  rents 
for  the  land;  and  should  be  charged  with 
all  sums  expended  by  Leftwich,  in  making 
and  carrying  the  said  crops  to  market,  and 
all  sums  due  from  Anthony  to  Leftwich, 
on  any  other  account.  And  to  this  end,  the 
plaintiff  should  have  leave  to  amend  his 
bill,  and  make  the  personal  representative 
of  Leftwich  a  party  defendant;  and  that 
the  said  decree  is  erroneous.  Therefore, 
it  is  decreed  and  ordered,  that  the  same  be 
reversed  and  annulled,  and  that  the  ap- 
pellees pay  to  the  appellant  his  costs  by 
him  expended,  &c.  And  it  is  ordered,  that 
the  cause  be  remanded  to  the  said  Superior 
Court  of  Chancery,  &c. 


280        'Goodrich  v.  Harding  and  Others. 

Marcb.  1825. 
IVills^Bstate  Tailt— Wliat  words  In  a  will  create  an 

eNtate  tail? 
5«iiie— Constractloa— Coapllnff  Preamble  and  Devlslnff 

Clause.— The  words  temporal  ^oods  may  be  bor- 
rowed from  the  preamble  of  a  will  and  coupled 
with  a  devlslnir  clause,  to  enlarge  a  life-estate 
into  a  fee  simple. 

This  was  an  appeal  from  the  Fredericks- 
burg Chancery  Court.  The  points  in  con- 
troversy are  fully  stated  in  the  following 
opinions.  The  case  was  argued  in  this 
Court,  by  Wickham,  for  the  appellant;  no 
counsel,  for  the  appellee. 

March  7.  The  Judges  delivered  their 
opinions.* 


'f^See  monographic  note  on  "Wills"  appended  to 
Hughes  V.  Hnghes.  2  Mnnf.  200. 

The  principal  case  is  cited  in  Bells  v.  Gillespie,  6 
Rand.  284,  2t>6:  Griffith  v.  Thomson.  1  Leigh  829: 
Bramble  V.  BiUups,  4  Leigh  111:  See  v.  Cralgen,  8 
Leigh  458:  Tinsley  v.  Jones.  18  Gratt.  298. 

*JnDas8  Gresn.  and  Coaltbb.  absent 

JuDGB  Gbsbn  did  not  sit  because  he  had  decided 
the  cause  as  Chancellor. 


JUDGE  CARR: 

On  the  5th  day  of  May,  1801,  Richard 
Goodrich,  made  his  will,  and  died  not  long 
after.  After  giving  his  soul  to  God  and  his 
body  to  the  earth,  the  will  proceeds  thus; 
"And  with  what  temporal  goods  it  hath 
pleased  God  to  endow  me,  I  do  give  and 
dispose  thereof,  in  the  followinpf  manner. 
Imprimis,  I  give  to  my  son  William,  my 
negroes,  Robin,  &c."  going  on  with  a  long 
list  of  slaves  and  other  personal  property, 
to  him  and  his  heirs  forever.  "Item,  I 
give  to  my  son  Thaddeus  Goodrich,  my 
land  I  now  live  on,  the  lands  called  Pea 
Vine,  and  that  called  Campbell's,  and  my 
negroes,  old  Sam,"  &c.  (naming  a  number 
of  slaves,  and  various  other  kinds  of  per- 
sonal property,)  to  him  and  his  heirs  for- 
ever, with  this  restriction;  "if  in  case  he 
should  die  without  heir,  the  lands  above- 
mentioned,  to  descend  to  my  son  William 
Goodrich,  and  the  balance  to  be  equally 
divided  among  my  surviving  children.  He 
then  lends  to  his  daughter  Sarah  Landsale, 
several  negroes  and  six  head  of  cattle, 
and  at  her  death,  gives  them  to  her  chil- 
dren Thomas  and  Nancy,  to  them 
281  ♦and  their  heirs  forever.  He  lends 
also  to  his  daughter  Mary  Harding, 
several  negroes  and  six  head  of  cattle,  and 
at  her  death,  gives  them  to  her  children 
Samuel  and  Rebecca,  to  them  and  their 
heirs  forever.  The  "remainder  part"  of  his 
estate,  after  debts  and  funeral  expenses 
paid,  he  gives,  one  half  to  William,  with 
one  third  of  the  crop  about  to  be  made; 
the  other  half  to  Thaddeus,  with  two  thirds 
of  the  crop  about  to  be  made;  also  the 
whole  of  his  crop  that  he  leaves  at  his 
death;  and  he  appoints  William  his  sole 
executor. 

Thaddeus  entered  on  the  lands  devised 
to  him  (which  are  the  only  subject  of  dis- 
pute) and  died  intestate  and  without  issue, 
in  September,  1816.  The  two  daughters 
of  the  testator  are  dead.  He  left,  it  seems, 
but  four  children  named  in  his  will.  On 
the  death  of  Thaddeus,  William  took  pos- 
session of  the  lands,  under  the  will  of  his 
father. 

The  plaintiffs  are  the  descendants  of  the 
two  daughters,  and  claim  that  Thaddeus 
took  an  estate  tail  in  the  lands,  which  the 
statute  converted  into  a  fee;  and  that  they 
are  entitled,  as  co-heirs  with  William,  to 
the  shares  of  their  parents.  The  Chancellor 
decided  that  Thaddeus,  under  the  will,  took 
an  estate  tail,  which  the  act  of  Assembly 
enlarged  into  a  fee  simple,  and  destroyed 
the  estate  in  remainder  limited  to  William; 
and  directed  a  division.  From  this  decree, 
the  appeal  is  taken. 

In  order  to  adjust  the  rights  of  the  par- 
ties, we  must  examine  what  estates  Thad- 
deus and  William  would  take,  "as  the  law 
aforetime  was,"  and  what  is  the  operation 
of  our  acts  of  Assembly  upon  those  estates. 
The  words,  "To  Thaddeus  and  his  heirs," 
give  him  (taken  by  themselves)  an  express 
estate  in  fee.  How  are  they  affected  by 
the  subsequent  part  of  the  clause,  and  what 
does  William  take?  At  first  view,  it  seemed 
to  me,  that  as  the  law  was  in  1776,  William 
would  take  a  life-estate  only;  no  words  of 
inheritance    being    superadded    in    the    de- 
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vise   to   him;    and   upon   this   idea,   I    con- 
sidered it  a  good  executory  devise  to 

282  *him,  limited  upon  the  fee  to  Thad- 
deus;  the  contingency  not  being  too 

remote,  as  it  must  happen,  if  at  all,  during 
the  life  of  William.  But  here  a  serious 
difficulty  occurred.  This  will  was  made  in 
1801.  Our  statute,  dispensing  with  words 
of  inheritance  in  conveyances  and  devises, 
went  into  operation  in  1787.  Under  it,  the 
devise  to  William,  carried  the  fee,  just  as 
effectually  as  if  it  had  been  to  him  and 
his  heirs;  and  this  we  must  presume  the 
testator  to  have  known  and  intended.  How 
then,  could  I  say  that  it  was  an  estate  for 
life  in  William:  that  the  testator  so  intended 
it;  and  that  it  was  a  good  executory  devise, 
because  the  contingency  being  not  on  in- 
definite failure  of  issue  in  Thaddeus,  but  a 
failure  restricted  to  the  life  of  William,  was 
hot  too  remote?  And  yet  how  could  I  help 
saying  this,  if,  in  my  consideration  of  these 
subjects,  I  must  take  the  lex  temporis  of 
*76  for  my  sole  guide,  excluding  from  my 
view  all  the  subsequent  statutes?  And  this 
seemed  to  be  the  language  of  the  cases  in 
this  Court.  Carter  v.  Tyler,  1  Call,  165; 
Tate  V.  Tally,  3  Call,  354;  Hill  v.  Burrow. 
3  Call,  342;  Tidball  v.  Lupton,  1  Rand.  194, 
and  others.  From  this  awkward  dilemma, 
I  was  delivered  by  discovering,  on  closer 
examination,  that  without  the  aid  of  our 
statute,  the  devise  to  William  carried  the 
fee.  This  is  clear,  both  from  the  English 
cases  and  our  own,  especially  the  latter. 
In  the  construction  of  wills,  the  cardinal 
point,  the  polar  star,  is  the  intention  of  the 
testator;  and  this  being  clear,  must  be  pur- 
sued, unless  it  be  in  violation  of  some  fixed 
and  settled  rule.  The  feudal  rule,  that 
"where  an  estate  was  conveyed  without 
limitation,  a  life-interest  only  passed,"  was 
soon  found  unfriendly  to  the  true  construc- 
tion of  wills;  and  the  Courts  were  eager 
to  catch  at  slight  expressions  taking  the 
case  out  of  the  rule.  Mr.  Pendleton,  m  his 
admirable  argument  in  Kennon  v.  M'Rob- 
erts,  1  Wash.  96,  has  traced  with  a  master's 
hand,  the  progress  of  the  Courts  in  their 
struggle  for  intention,  against  this  "rigid 
and  unjust"  rule  of  law.  At  first  they 
went  no  further  than  to  supply  the 
word  "heirs,"  by  words  tantamount, 

283  *such  as  "to  him  and  his  assigns." 
"to  him  and  his  seed,"  "to  him  for- 
ever," "to  him  and  his,"  &c.;  but  soon  they 
went  further,  and  made  various  other  words 
answer  their  purpose.  It  was  in  this  man- 
ner, (says  Mr.  Pendleton,)  that  the  word 
estate  was  taken  into  the  service,  which, 
in  its  vulgar  and  common  meaning,  is  de- 
scriptive only  of  the  quality  of  things,  as 
land,  &c.;  not  of  the  interest  in  them;  and 
this  word  they  would  transpose  from  the 
preamble  of  the  will,  to  the  devising  clause, 
for  the  purpose  of  carrying  the  fee.  Many 
cases  are  cited  by  the  President  to  this 
effect,  in  Kennon  v.  M'Roberts;  and  though 
that  case  was  not  decided  on  this  point, 
the  opinion  was  so  convincing  that  it  gave 
the  law  to  the  subsequent  cases  which  have 
arisen  in  this  Court.  Thus  in  Davies  v. 
Miller,  1  Call,  110,  (Tate's  edition)  the 
word  estate  in  the  introductory  part  of  the 
will,  was  Jield  to  pass  the  fee.     In  Watson 


V.  Powell,  3  Call,  265,  the  words  "temporal 
estate,"  had  the  same  effect.  The  next 
case  I  shall  notice,  is  Wyatt  v.  Sadler's 
heirs,  1  Munf.  537,  where  the  tcslal  .,  In 
the  preamble  of  his  will,  expresses  himself 
thus; — "and  as  to  what  worldly  goods  it 
hath  pleased  God  to  give,  I  leave  and  be- 
queath as  followeth."  In  the  next  clause, 
he  "wills  and  devises,  that  his  wife  should 
enjoy  all  his  land  during  her  life,"  and  after 
her  decease,  he  "gives  and  bequeaths  it  to 
his  two  sons  to  be  equally  divided  between 
them,"  &c.  The  Court  held  that  the  words 
worldly  goods,  were  as  operative  as  worldly 
estate:  that  they  meant  all  that  the  testator 
possessed  in  the  world;  and  that  the  fee 
passed  to  the  sons.  In  the  case  of  Johnson 
V.  Johnson,  1  Munf.  509,  the  Court  go  still 
further,  and  decide,  that  before  our  statute 
of  *85,  a  fee  would  pass  by  a  will,  without 
words  of  perpetuity,  or  any  words  equiva- 
lent, if  it  appeared  from  the  whole  will 
taken  together,  that  such  was  the  intention 
of  the  testator.  Our  case  is  precisely  like 
that  of  Wyatt  v.  Sadler.  "And  with  what 
temporal  goods,  it  hath  pleased  God  to  en- 
dow me,  I  do  give  and  dispose  thereof,  in 
manner  following."  Then  he  gives  the 
land  to  Thaddeus,  and  his  heirs,  for- 
284  ever,  *with  this  restriction;  "if  in 
case  he  should  die  without  heir,  the 
lands  above-mentioned,  to  descend  to 
my  son  William."  Can  it  be  doubted, 
either  upon  reason  or  authority,  that  he 
meant  to  pass  the  fee  to  William?  But  as 
he  had  first  given  Thaddeus  a  fee,  this 
would  be  mounting  a  fee  upon  a  fee.  which 
the  law  does  not  tolerate.  To  effectuate 
the  intention,  therefore,  we  must  suppose 
that  the  words  as  applied  to  Thaddeus,  "if 
in  case  he  should  die  without  heir"  mean 
issue  of  his  body,  as  he  could  not  die  with- 
out heir  general,  while  William,  or  any  of 
his  issue  remained;  and  thus  we  reduce  the 
estate  of  Thaddeus  to  a  fee  tail,  and  make 
good  the  limitation  to  William  as  a  re- 
mainder in  fee.  And  if,  after  all  this  done 
to  effectuate  intention,  the  statute  steps  in 
and  defeats  it,  by  converting  Thadd'^'iss 
tail  into  a  fee,  we  can  only  say  ita  iex 
scripta  est. 

I  am  for  affirming  the  Chaticellor's  de- 
cree. 

JUDGE  CABELL: 

The  real  question  in  this  ca<e,  as  to  the 
lands  in  controversy,  is,  whether  Thaddeus 
Goodrich  took  an  estate  tail  therein;  for  if 
the  will  gave  him  an  estate  tail,  then  it  was 
converted,  by  the  acls  of  Assembly  <if  Jm6 
and  1785,  into  an  estate  in  fee  simple,  dis- 
charged from  all  limitations  v;hatsoever, 
whether  in  the  nature  of  a  remainder  or 
executory  devise.  Carter  v.  Tyler,  1  Call, 
165. 

If  woi  ds  of  inheritance  had  been  added 
to  the  li_nitation  over  to  William  Goodrich,, 
this  case  would  have  been  Sydnor  v.  Syd- 
nor,  2  Munf.  263,  over  again;  and  this 
seemed  to  be  admitted  by  Mr.  Wickham. 
But  the  effect  may  be  the  same,  in  this 
respect,  whether  words  of  inheritance  be 
added  by  the  testator  expressly,  or  are  to 
be  implied  by  a  sound  construction  of  his 
will;  and  that  the  testator  intended,  by  the 
limitation    over    to    his    son    William,   to 
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give    him    a    fee    simple,    is    clear    to    my 

mind,    from    the    reasoning    of    the    Court 

in   Kennon  v.    M'Roberts,   and   from 

285  *the    subsequent    decisions    referred 
to  by  Judge  Carr.    If  this  be  so,  then 

the  previous  devise  to  Thaddeus  was,  ac- 
cording to  the  case  of  Sydnor  v.  Sydnor, 
above  referred  to,  and  Hill  v.  Burrow,  3 
Call,  342,  and  many  British  authorities  that 
might  be  cited,  nothing  more  than  an  es- 
tate tail;  and  consequently  the  decree  of 
the  Chancellor  must  be  affirmed. 

The  PRESIDENT: 

In  the  case  of  Kennon  v.  M'Roberts,  1 
Wash.  96,  the  cases  are  ably  collated  by 
Judge  Pendleton,  in  which,  (yielding  to  the 
intention  of  the  testator  to  give  a  fee,  col- 
lected from  other  parts  of  the  will)  the 
feudal  rule,  that  where  an  estate  is  con- 
veyed without  limitation,  or  words  of  in- 
heritance, no  more  than  a  life  estate  will 
pass,  was  made  to  give  way  to  the  inten- 
tion of  the  testator.  The  object  was  to 
widen  the  intention,  instead  of  narrowing 
it  in  favor  of  the  heir  at  law;  and  to  remove 
the  clogs  upon  the  alienation  of  landed 
property.  The  motives  which  favoured 
the  intention  against  the  rule,  are  histor- 
ically stated  by  him:  and  the  particular 
cases  in  which  the  Courts,  laying  hold  of 
equivalent  expressions  in  the  will,  got  clear 
of  the  rule,  and  finally  pressed  the  word 
estate  (as  he  says)  into  the  service,  and 
gave  it  a  more  extended  sense,  to  make  it 
comprehend,  as  well  the  thing,  as  the  in- 
terest, the  testator  had  in  it.  In  successive 
cases  in  this  Court,  the  intention  of  the 
testator,  collected  from  other  parts  of  the 
will,  has  been  made  to  control  the  feudal 
rule.  In  the  case  cited,  the  words  were 
"touching  my  temporal  estate,  my  will  and 
desire  is,"  &c.;  in  the  case  before  the  Court, 
words  of  the  same  effect  are  used  by  the 
testator,  indicating  his  intention  to  dispose 
of  his  whole  estate.  The  words  are,  "with 
what  temporal  goods  it  has  pleased  God 
to  endow  me,  I  give  and  dispose  thereof, 
in  the  following  manner,"  &c.;  the  force  of 
which  gives  to  William  a  fee  simple,  after 
the  death  of^ Thaddeus,  without  heirs. 

286  But  without' ♦the  aid  of  these  words, 
to  manifest  the  intention  of  the  tes- 
tator to  give  him  a  fee,  I  think  the  words, 
"shall  descend  to  my  son  William,"  suf- 
ficient. The  word  descend,  imports  an  in- 
tention to  give  him  such  an  estate  as  was 
descendable  in  its  nature,  not  a  life  estate, 
but  an  inheritable  one.  So  that  in  either 
view  of  the  will,  it  was  the  intention  of  the 
testator  to  give  to  William  a  fee,  on  the 
contingency  stated.  But  as  Thaddeus  could 
not  die  without  heirs,  as  long  as  William 
lived  or  had  heirs,  the  limitation  over  to 
William  on  the  event  stated,  must  be  con- 
sidered as  restraining  the  general  words 
"shall  die  without  heirs,"  to  the  heirs  of 
the  body  of  Thaddeus,  and  his  estate  to  a 
fee  tail,  which,  by  the  operation  of  the  act 
of  1776,  docking  entails,  is  again  converted 
into  a  fee  simple,  by  which  the  remainder 
to  William  is  defeated;  so  that  after  labour- 
ing to  give  him  a  greater  estate  than  a  life 
estate,  under  the  feudal  rule,  the  act  comes 
in  and  defeats  both. 

According    to    this    construction    of    the 


will,  the  case  is  substantially  the  case  of 
Sydnor  v.  Sydnor,  2  Munf.  263.  In  that 
case,  the  devise  was  to  the  brothers  sepa- 
rately, anvl  iheir  heirs,  with  a  limitation  over 
of  the  parts  of  each,  on  either  dying  with- 
out heirs  of  the  body,  (which  is  implied  in 
the  case  before  the  Court)  equally  to  be 
divided  between  the  survivors  and  their 
heirs.  The  only  difference  is,  that  in  that 
case,  the  limitation  over  was  after  an  ex- 
press dying  without  heirs  of  the  body;  in 
this,  an  implied  one.  As  in  that  case,  the 
limitation  over  to  the  brothers  was  defeated 
by  the  act;  so  in  this  case,  the  act  must 
have  the  same  effect.  As  the  act  of  1785, 
can  have  no  operation  on  this  case,  (inas- 
much as  it  is  not  necessary  to  resort  to  it 
to  supply  words  of  inheritance  in  the  lim- 
itation over  to  William,)  I  shall  reserve  my 
impressions  of  its  construction  to  a  more 
proper  occasion  for  them. 
The  decree  is  therefore  to  be  affirmed. 


287    *Dykes  &  Co.  v.  Woodhouse's  Adminis- 
trator. 
March.  1825. 

Admiolstrator  D.  B.  N.— Action  off  Debt— Judffment  by 
Bxecator.*— An  administrator  de  bonis  non  may 
maintain  an  action  of  debt,  on  a  judgment  ob- 
tained by  the  executor. 

Same -Same— Same  ~  Declaration  —  Allegations. t— In 
such  an  action,  it  will  be  sufficient  to  alledfire.  in 
the  declaration,  that  A.  B.  executor  of  C.  D.  re- 
covered the  Judgment;  and  it  will  be  inferred 
that  the  debt  was  originally  due  to  the  testator  on 
the  plea  of  nul  tiel  record.  Decided  by  two 
Judges  out  of  three. 

This  was  an  appeal  from  the  Superior 
Court  of  Law  for  Norfolk  county. 

John  Biddle,  administrator  de  bonis  non 
of  Thomas  Woodhouse,  deceased,  brought 
an  action  of  debt  against  Dykes  &  Co.  on 
a  judgment  obtained  by  John  Ansell,  exec- 
utor of  the  said  Thomas  Woodhouse,  for 
$686  91  cts.  with  interest  &c.  The  dec- 
laration describes  the  judgment  as  one  ob- 
tained by  John  Ansell,  executor  of  Thomas 
Woodhouse,  deceased;  but  does  not  state 
that  the  judgment  was  for  a  debt  due  to 
Woodhouse. 


^Administrator  D.  B.  N.— Action  off  Debt— Judgment 
by  Executor. —In  Allen  y.  Cunningham,  8  Leigh  404, 
Tucker,  P..  said:  "In  deciding  this  case.  I  shall  take 
the  case  of  Dykes  v.  Woodhouse,  to  be  unquestionable. 
Certainly,  it  ought  not  to  be  questioned  except  by  a 
full  court:  and  I  should  regret  to  see  it  disturbed, 
because  it  is  better  that  the  question  of  practice 
should  be  considered  as  settled,  particularly,  as  the 
decision  is  in  perfect  conformity  with  the  rights  of 
parties  and  the  convenience  of  suitors.  By  that 
decision  it  is  declared,  that  an  adminiHtrator  de 
bonis  non  with  the  will  annexed,  may  maintain  an 
action  of  debt  on  a  judgment  obtained  by  the  execu- 
tor of  his  testator;  which  accords  with  the  doctrine 
of  Brudeners  case,  5  Co.  9.  that  the  executor  of  an 
administrator  who  recovers  a  judgment,  is  not  en- 
titled to  have  execution  of  that  judgment:  and  the 
converse  of  the  proposition  is  equally  true,  as  to  the 
administrator  of  an  executor.'*  To  the  same  point, 
the  principal  case  Is  cited  in  Wernick  v.  M'Murdo.  5 
Rand.  64,112,  IIS:  Bishop  v.  Harrison.  2  Leigh  586, 
586:  Allen  V.  Cunningham,  S  Leigh  400.  403:  Tyler  v. 
Nelson,  14Gratt  224:  Holt  v.  Lynch,  18  W.  Va.  572. 

See  further,  monographic  note  on  "Executors  and 
Administrators"  appended  to  Rosserv.  Depriest,  5 
Gratt.  6. 

^Pleading-Declaration— What  It  Must  Show.— The 
declaration  must  state  enough  to  show.  If  true  and 
not  avoided  by  the  plea,  that  the  defendant  is  neces- 
sarily liable  to  the  plaintiff's  demand.  Norfolk, 
etc.,  R.  Co.  V.  Jackson,  85  Va.  497,  498,  8  S.  E.  Rep.  870. 
citing  principal  case  as  authority.  To  the  same 
effect,  the  principal  case  is  cited  in  Jones  v.  O.  D. 
Cotton  Mills,  82  Va.  147. 
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The  defendants  pleaded  nul  tiel  record, 
and  issue  was  joined. 

The  Court  decided  that  there  was  such 
a  record  of  recovery  as  in  the  said  dec- 
laration supposed;  and  gave  judgment  for 
the  plaintiff. 

The  defendants  obtained  a  supersedeas. 

Wickham,  for  the  appellants. 

Leigh,  for  the  appellee. 

March  9.  The  Judges  delivered  their 
opinions.* 

JUDGE  GREEN: 

This  case  presents  the  question,  whether 

an     administrator,     de     bonis     non,     can 

maintain  an  action  of  debt,  or  scire 

288  *facias,    upon    a    judgment    obtained 
by  an  executor  for  a  debt  due  by  the 

testator. 

In  England,  from  time  immemorial,  an 
executor  was,  and  still  is,  entitled  to  the 
surplus  of  the  estate,  after  paying  the  debts 
and  legacies  of  the  testator;  and  this  has 
been  the  law  of  Virginia,  until  the  1st  of 
January,  1787,  and  still  continues  to  be  the 
law  here,  unless  the  act  of  1785,  ch.  61, 
(which  took  effect  on  that  day,)  abolished 
it  by  the  provision,  that  if  any  person  die 
intestate  as  to  his  personal  estate,  or  any 
part  of  it,  the  same  shall  be  distributed  to 
his  next  of  kin,  as  the  act  direct.s.  Judge 
Pendleton  seems  to  have  inclined  to 
the  opinion,  that  such  was  the  effect  of  the 
law,  in  Shelton  v.  Shelton,  1  Wash.  64. 
But  that  point  was  not  then  adjudged,  and 
has  not  since  occurred,  as  far  as  I  am  in- 
formed in  any  case  in  this  Court. 

Upon  this  question,  I  have  doubts;  and 
as  it  is  not  necessary  to  decide  it  in  this 
case,  I  give  no  opinion  upon  it.  This  right 
of  the  executor  resulted,  not  from  any  sup- 
posed intention  of  the  testator  to  give  him 
such  surplus  as  a  legacy,  but  from  the  fact 
that  the  legal  title  is  in  him,  and  at  the 
common  law  there  was  no  one  entitled  to 
claim  distribution,  even  if  it  appeared  from 
the  terms  of  the  \vill,  that  the  testator  in- 
tended the  executor  should  not  take  the 
surplus.  The  next  of  kin,  even  wife  and 
children,  had  no  claim,  as  such,  more  than 
any  stranger,  to  such  surplus,  either  in 
the  hands  of  an  executor  or  administrator, 
until  the  statute  of  the  22  and  23  Car.  2, 
yvhich  created  the  rights,  and  even  the 
name,  of  distributees.  Since  that  statute, 
and  in  modern  times,  Courts  of  Equity 
have  held,  that  an  executor  is  a  trustee  for 
the  distributees  as  to  such  surplus,  when  it 
appears  that  the  testator  intended  that  the 
executor  should  not  have  it.  The  first  case 
to  this  effect,  was  that  of  Foster  v.  Mount, 
1  Vern.  47,  (1687;)  and  it  was  never  as- 
serted, that  in  such  case,  if  there  were  no 
distributees,  the  Crown  was  entitled,  until 
1783,  in  Middleton  v.  Spicer,  1  Bro.  Ch. 
Rep.  201.  As  a  further  proof  that  the  right 
of  an  executor  to  the  surplus,  rested 

289  upon  this  foundation  *only,  the  mo- 
ment his  legal  title  ceased,  this  right 

to  the  surplus  ceased  also.  That  legal  title 
ceased  with  his  life,  so  that  he  could  not 
dispose  of  his  testator's  goods,  even  in  his 
possession,  by  his  will;  and  if  he  appoint 


•Judges  Cabh  and  Cabelu  absent. 
The  case  was  arffued  before  Judge  Carb  came 
into  the  court. 
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an  executor,  he  shall  be  the  immediate 
executor  of  the  first  testator,  and  shall  take 
the  goods  and  chattels  unadministered  by 
the  first  executor,  and  be  entitled  to  the  sur- 
plus of  what  may  come  to  his  hands  to  be 
administered.  11  Vin.  Abr.  421,  pi.  6. 
And  if  there  be  two  executors,  and  one  dies, 
the  survivor  is  entitled  to  all  the  goods 
unadministered;  and  if  any  such  be  in  the 
hands  of  the  executor  of  the  deceased  ex- 
ecutor, the  survivor  may  recover  them  by 
suit.  11  Vin.  Abr.  377,  pi.  5.  So,  if  the 
executor  die  intestate,  all  the  goods  and 
chattels  unadministered  by  him  go  to  the 
administrator  de  bonis  non;  and  he,  before 
the  statute  of  distributions,  was  entitled 
without  account,  to  all  the  surplus  of  the 
assets  which  came  to  his  hands,  after  debts 
and  legacies;  but  now,  is  bound  to  distrib- 
ute such  surplus  to  the  next  of  kin  of  the 
testator.  By  virtue  of  the  statute  of  dis- 
tributions, administration  is  grantablc  of 
right  to  him  who  has  the  greatest  interest 
in  the  estate.  Thus,  if  a  feme  be  executrix 
and  legatee,  and  die,  administration  de 
bonis  non  should  be  granted  to  the  hus- 
band as  her  next  of  kin,  and  entitled  as  her 
distributee.  If  she  be  not  legatee,  and 
others  are,  it  ought  to  be  granted  to  thcra; 
and  if  there  be  no  legacies,  then  to  the 
next  of  kin  to  the  testator.  11  Vin.  Abr. 
Executors  and  Administrators,  M.  5,  pi  6, 
and  2  P.  Wms.  161;  Ibid.  340,  Somner  v. 
Hooke. 

In  all  these  cases,  the  executor  of  the  ex- 
ecutor, the  surviving  executor,  and  the  ad- 
ministrator de  bonis  non,  are  only  entitled 
to  the  goods  and  chattels  of  the  first  testa- 
tor, unadministered  by  the  first  executor: 
and  nothing  is  unadministered  but  that,  the 
property  of  which  remains  unchanged. 
When  the  property  has  been  changed,  so 
that  it  has  become  the  property  of 
290      the    executor   in   his   own   ♦right,  as 


goods  sold,  and  the  money  applied 
by  the  executor  to  the  purchase  of  other 
property,  they  are  thereby  administered; 
and  if  the  property  so  administered  was 
not  applied  by  the  executor  in  the  payment 
of  debts  and  legacies,  it  was  a  devastavit 
and  a  tort,  which  died  with  the  person,  and 
there  was  no  remedy  at  law  for  a  creditor, 
or  the  administrator  de  bonis  non,  against 
the  representative  of  the  executor,  until 
one  was  given  to  the  former  by  the  statute 
of  4  and  5  W.  &  M.  But  that  statute  gave 
no  remedy  to  the  administrator  de  bonis 
non.  Originally,  administrators  were  mere 
bailiffs  of  the  ordinary,  accountable  to  them 
only.  The  ordinary  applied  the  assets  of 
intestates,  according  to  his  own  pleasure, 
to  pious  uses.  He  was*  not  bound  to  make 
any  distribution;  nor  could  any  creditor 
sue  him  or  the  administrator  for  a  debt. 
The  statute  of  Westm.  2,  Cap.  19,  author- 
ised creditors  to  sue  the  ordinary;  and  the 
same  statute,  Cap.  45,  authorised  a  scire 
facias  against  him.  But  neither  of  these 
statutes  authorised  the  ordinary  or  admin- 
istrator to  sue  for  the  debts  due  to  the  in- 
testate; and  at  common  law,  neither  could 
sue  for  such  debts.  It  was  not  until  the 
31  Ed.  3,  Cap.  11,  near  one  hundred  years 
after  the  statute  of  Westminster  2,  that  any 
authority   was   given   to   an   administrator, 
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to  sue  for  debts.  11  Vin.  Abr.  52.  That 
statute  made  various  alterations  as  to  the 
rights  and  duties  of  administrators.  It 
compelled  the  ordinary  to  grant  admin- 
istration to  the  next  friends  of  the  intes- 
tate; and  the  appointment,  once  duly  made, 
could  not  be  revoked,  as  administrations 
might  before  be  revoked,  at  the  pleasure  of 
the  ordinary.  The  administrator,  so  ap- 
pointed, might  sue  as  an  executor,  be  sued 
as  executor,  and  was  accountable  as  ex- 
ecutors are.  This  last  provision  gave  the 
administrator  the  same  right  to  the  surplus 
as  an  executor  had;  and  he  was  not  bound 
to  make  distribution,  as  the  ordinary  had 
not  been  before  this  statute.  This  was  the 
construction  given  by  the  Courts  to  the 
statute;  and  in  the  12  James  1,  and  even 
after,  until  the  statute  of  distribu- 
tions, prohibitions  issued  to  prevent 

291  *the  ordinaries  from  compelling  any 
distribution     by     an     administrator. 

11  Vin.  Abr.  52  and  182,  Z.  b.  pi.  1,  2. 

I  have  thought  it  necessary  to  premise 
so  much,  as  to  the  state  of  the  law  in  re- 
lation to  executors  and  administrators, 
before  the  statute  of  17  Charles  2,  giving 
a  scire  facias  to  an  administrator  de  bonis 
non.  on  a  judgment  in  favor  of  an  executor. 
This  statute  passed  five  years  before  the 
statute  of  distributions.  Considerations 
arising  out  of  the  then  state  of  the  law, 
will  enable  us  to  ascertain  the  reasons, 
upon  which  the  judgments  and  opinions 
in  the  English  Courts,  as  to  the  point 
under  consideration,  were  founded. 

It  is  said,  that  the  scire  facias  in  personal 
actions  was  given  by  the  statute  of  Westm 
2,  Cap.  45,  and  did  not  exist  at  common  law. 
Bac.  Abr.  Scire  Facias,  C.  1.  Lord  Holt, 
in  Withers  v.  Harris,  2  Salk.  600,  Moubted 
whether  this  was  true  as  a  general  propo- 
sition, but  submitted  to  the  weight  of  au- 
thority. I  think  any  one  who  will  examine 
the  statute  at  large,  will  agree  with  Lord 
Holt.  It  will  be  found  that  the  statute 
gives  only  a  scire  facias  after  the  year  and 
the  day,  instead  of  a  new  action,  which  was 
necessary  at  the  common  law,  and  a  scire 
facias  against  the  ordinary;  and  these  are 
the  only  cases  expressly  provided  for.  No 
scire  facias  is  given  to  an  executor,  and  of 
course,  not  to  an  administrator;  for  an 
administrator  could  not  then  sue  at  all, 
in  right  of  his  intestate.  If  the  great  va- 
riety of  scire  facias's,  in  use  in  England, 
sprang  out  of  this  statute,  it  must  have  been 
upon  a  most  uncommonly  liberal  construc- 
tion. It  is,  however,  immaterial  from  what 
source  this  process  was  derived,  whether 
from  the  common  law  or  statute.  It  came 
to  us  upon  the  settlement  of  the  colony, 
and  has  been  preserved  by  the  exception 
in  our  act  repealing  the  British  statutes. 

The  first  reported  case  upon  the  question 
under  consideration,  is  that  of  Leavett  v. 
Lewknor,  which  began  26  H.  8,  and  is 
stated  in  11  Vin.  Abr.  421,  pi.  5.  The  Court, 
consisting  of  Jenour  and  Fitzherbert,  were 
divided  in  opinion;  the  former  being 
of     opinion,     that     when     executor 

292  ♦recovers  and  dies  intestate,  and  the 
ordinary  commits  the  administration 

of  his  goods,  and  of  the  first  testator,  to 
1-  S.,  he  shall  have  execution  as  administra- 


tor of  the  testator,  and  not  as  administrator 
of  the  executor;  because  the  first  testator 
is  dead  intestate.  The  latter  thought  that 
he  should  have  execution  as  administrator 
of  the  executor;  for  otherwise  he  shall  lose 
the  advantage  of  the  recovery  as  executor. 
Neither  seems  to  have  doubted  that  the 
judgment  was  valid,  and  might  be  enforced 
in  the  one  way  or  the  other.  The  same 
case  came  on  again  in  the  28  H.  8,  and  is 
reported  by  Moore,  Benloe  and  Anderson, 
when  it  was  determined  by  the  whole 
Court,  that  a  scire  facias  would  not  lie  for 
the  administrator  of  the  executor  (for  the 
scire  facias  was  sued  out  by  administrator 
of  the  executor:)  that  the  judgment  was 
void;  and  that  the  administrator  de  bonis 
non  might  have  a  new  action  for  the  cause 
of  action,  upon  which  the  judgment  was 
founded;  and  as  the  case  is  reported  in 
Moore  &  Benloe,  it  is  said,  "But  if  ad- 
ministration of  both  estates  had  been 
committed  to  the  same  person,  quaere,  if 
he  might  not  have  had  the  scire  facias." 
I  confess  I  do  not  understand  this  quaere; 
for  that  seems  to  have  been  the  precise 
case  at  bar,  if,  as  is  stated  by  Benloe,  and 
in  1  Co.  96,  this  was  the  same  case  as  that 
of  the  26  H.  8,  pi.  7.  In  the  report  of  this 
case,  the  26  H.  8,  pi.  7;  2  R.  3,  pi.  8,  and 
10  Ed.  4,  pi.  1,  are  cited.  The  second  of 
these  cases  was  to  this  effect.  A  statute 
staple  was  acknowledged  to  A.  who  died 
leaving  B.  his  executor,  who  died  intestate, 
and  C.  was  administrator  both  of  A.  and 

B.  The  statute  had  not  been  enrolled,  and 

C.  applied  to  have  it  enrolled,  and  to  have 
execution  without  a  scire  facias,  exhibiting 
his  letters  of  administration  on  both  es- 
tates; and  the  execution  was  awarded 
without  a  scire  facias  upon  the  construc- 
tion of  the  statute  of  Westm.  2.  But  it  is 
not  said,  whether  the  execution  was  in 
C's  character  as  administrator  of  A.  or  ad- 
ministrator of  B.  But  I  should  think,  of 
A.;  for  B.  had  done  nothing  to  change  the 
property.     The   case  of   Ed.   4,   pi.    1,  was 

this.  A  person,  seised  jure  ecclesioe, 
293       sowed    the    land    and    died.     *B.    his 

executor  also  died  intestate,  and  C. 
was  administrator  of  B.  and  afterwards 
another  cut  and  took  away  the  crop.  C. 
as  administrator  of  B.  sued  for  this;  and 
it  was  decided  that  he  could  not  maintain 
the  action.  These  cases  do  not  support  the 
judgment  in  Leavett  v.  Lewknor;  and  so 
far  as  I  am  informed,  that  wa:-j  the  first 
decision  upon  this  point. 

This  decision  was  followed  by  Yate  v. 
Gouge,  reported  in  Croke  James,  and  sev- 
eral other  books;  a  reference  to  which  is 
to  be  found  in  the  margin  of  Brudenell's 
Case,  5  Co.  9,  and  was  also  affirmed  in  many 
other  cases,  and  was  never  after  questioned 
or  departed  from.  It  was  upwards  of  320 
years,  before  a  remedy  was  provided  by 
the  statute  of  17  Car.  2,  Cap.  9,  which  p.ive 
a  scire  facias  in  such  case  to  the  adminis- 
trator de  bonis  non;  and  even  after  that 
statute  was  passed,  the  doctrine  was 
applied  to  the  case  of  a  judgment  by  de- 
fault, in  favor  of  an  executor;  in  which 
case,  a  scire  facias  was  not  allowed  to  an 
administrator  de  bonis  non;  the  statute 
only  giving  him  a  scire  facias  on  a  judg- 
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ment  after  verdict.  11  Vin.  Abr.  Ill, 
pi.  3.  The  seeming  contradiction  of  Lea- 
vett  V.  Lewknor  in  Den  v.  Bailey,  3  Lev. 
loi,  (J6  Car.  2,)  as  reported  by  Viner  lOS, 
pi.  5,  vanishes  upon  inspecting  the  report 
in  Levinz;  for  the  whole  Court  there  as- 
sented to  the  doctrine  of  Leavett  v.  Lewk- 
nor; and  the  statement  in  11  Vin.  Abr.  420, 
pi.  3,  from  Sid.  79,  that  the  administrator 
of  an  executor  shall  have  the  goods  of  the 
testator,  is  also  a  mistake.  The  original 
report  shews  only,  that  if  the  executor  is 
residuary  legatee,  his  administrator  is  en- 
titled to  the  administration  of  the  estate 
of  the  testator,  unadministered  by  the  ex- 
ecutor. 

Let  us  enquire  into  the  reasons  which 
probably  led  to  this  decision;  for  they  are 
not  stated  at  large  in  the  report.  Before 
the  statute  of  Edward  3,  an  administrator 
could  not  prosecute  a  suit  for  a  debt  dne 
to  the  intestate.  If  an  executor,  therefore, 
had  obtained  a  judgment  for  a  debt  due  to 

his  testator,  and  died  intestate,  the 
294      administrator    de    bonis    *non    could 

not  claim  either  the  debt  or  judg- 
ment in  any  form;  and  it  is  probable,  that 
after  that  statute,  the  administrator  of  the 
executor  proceeded  to  enforce  the  judg- 
ment, as  belonging  to  his  intestate,  without 
objection.  No  objection  could  be  made  by 
any  but  the  debtor,  and  an  objection  from 
him  would  not,  probably,  be  attended  to. 
The  original  contract  was  merged  in  the 
judgment;  and  it  might  well  be  held,  that 
the  judgment  changed  the  property  of  tl.e 
debt,  and  vested  it  in  the  executor,  although 
it  was  not  assets  in  his  hands  for  the  pay- 
ment of  debts,  until  the  money  was  re- 
ceived. This  idea  is  countenanced  by  the 
law  upon  an  analogous  subject.  A  husband 
is  only  entitled  to  his  wife's  choses  in 
action,  by  virtue  of  his  marital  right,  when 
they  are  reduced  into  his  possession,  or  the 
property  otherwise  changed.  Yet  if  he, 
jointly  with  his  wife,  sued  upon  a  bond 
piven  to  her  before  coverture,  and  they  had 
judgment,  and  the  wife  died;  he  might  sue 
execution  in  his  own  name,  and  if  he  died, 
the  judgment  would  go  to  his  executor  or 
administrator  as  his  property.  For  although 
this  judgment  does  not  alter  the  nature, 
yet  it  changes  the  property  of  the  debt. 
4  Vin.  Abr.  "Baron  &  Feme,"  H.  A.  pi.  7. 
This  practice  might  have  continued  long 
after  the  statute  of  Edward  3,  and  until 
the  increasing  commerce  and  credit  of  the 
country,  might  induce  a  change  in  favor  of 
creditors,  who  could,  in  the  then  state  of 
the  law,  only  get  satisfaction  for  their  debts 
out  of  the  assets  in  the  hands  of  the  ad- 
ministrator de  bonis  non.  It  was  ihcir 
interest,  that  as  much  as  possible  should 
come  to  his  hands.  A  knowledge  of  this 
practice  might  have  induced  Fitzherbert 
to  entertain  the  opinion  which  he  advanced 
in  26  H.  8.  folio  7,  in  favor  of  the  right  of 
the  administrator  of  the  executor. 

The  statute  of  Edward  3,  by  allowing  the 
administrator  to  recover  the  debts  due  to 
the  intestate,  added  to  his  former  liability 
to  pay  the  debts  of  the  testator,  gave  great 
weight  to  his  claim  to  a  debt  under  such 
circumstances.     If  the  representative  of  the 


executor,      and      the      administrator 

295  ♦de  bonis  non,  had  both  been  liable 
to  the  claims  of  creditors,  or  neither 

had  been  liable,  (their  interest  being 
the  same  in  respect  to  the  surplus, 
and  neither  being  bound  to  distribu- 
tion,) there  would  have  been  no  motive 
for  favoring  either;  and  the  rule  of 
law  applicable  to  husband  and  wife,  that 
a  judgment  changed  the  property  of  the 
debt,  would  probably  have  prevailed,  in 
favor  of  the  administrator  of  the  ex«?cut.)r. 
But  the  interest  of  creditors  being  thrown 
into  the  scale  of  the  administrator  de  bonis 
non,  it  preponderated.  Yet  as  late  as  r,4 
Eliz.  the  question  arose  whether  the  ex- 
ecutors of  an  administrator,  who  had  (>^- 
tained  a  judgment  for  a  debt  of  his  intestate 
(which,  in  effect,  was  the  same,  as  to  this 
point,  as  if  he  had  been  an  executor,  and 
the  plaintiff  his  administrator)  tould  en- 
force it;  and  it  was  decided  that  they  could 
not;  and  the  reason  assigned  was,  that 
"none  should  have  execution  of  the  judg- 
ment, but  he  who  shall  be  subject  to  the 
payment  of  the  debts  of  the  first  intestate." 
Brudenell's  Case,  5  Co.  9.  This  .easoaing 
in  favor  of  the  claim  of  the  administrator 
de  bonis  non,  acquired  great  additional 
weight,  when,  by  the  statute  of  distribu- 
tions, the  claims  of  distributees  were  added 
to  those  of  creditors.  For  distributees 
could  not  claim  any  surplus  of  what  had 
been  administered  by  the  executor,  but 
were  entitled  to  any  surplus  in  the  hands 
of  the  administrator.  The  ancient  right 
of  the  representative  of  an  executor,  i'* 
claim  a  judgment  obtained  by  him,  as  his, 
in  consequence  of  its  changing  the  prop- 
erty, gave  way  to  the  policy  of  the  law  in 
favor  of  creditors,  but  did  not  yield  when 
that  policy  could  not  have  effect.  Thy.s, 
an  administrator  recovered  a  judgment  lor 
goods  taken  and  carried  away  in  the  lite 
of  the  intestate,  and  died.  Yet  his  admin- 
istrator was  entitled  to  have  execution  of 
the  judgment,  and  not  the  administrat«>r 
de  bonis  non  of  the  first  intestate.  Nor  was 
the  latter  entitled  to  a  new  action  for  the 
same  cause.     Moore's  Rep.  680. 

296  *There    are    many    cases    to   shew 
that  an  administrator  de  bonis  nnn, 

was  entitled  to  the  proceeds  of  a  judgment 
in  favor  of  the  executor,  or  preceding  a-i- 
ministrator,  if  it  could  be  executed  without 
a  scire  facias,  or  a  new  action  upon  it. 
Thus,  if  an  executor  has  extent  on  a  statute 
to  the  testator,  and  has  possession  by  a 
liberate,  and  dies  intestate,  the  administra- 
tor de  bonis  non  shall  have  the  benefit  of 
it,  that  is,  shall  have  the  term.  11  Via. 
Abr.  108,  pi.  2,  Cleve  v.  Vere.  So,  executor 
recovers  and  sues  execution  by  elegit,  and 
dies  intestate  before  the  debt  is  levied;  the 
administrator  de  bonis  non,  shall  take  ad- 
vantage of  this  execution.  Secus,  if  it  liad 
not  been  sued  at  the  time  of  the  death  '^f 
the  executor.  Sid.  29;  Harrison  v.  Bowden, 
(12  Car.  2.)  So,  executor  has  judgment  bv 
default,  and  dies,  and  goods  are  seized  'H 
his  life-time  under  execution,  but  not  soH. 
Sheriff  may  sell,  and  the  administrator  de 
bonis  non  shall  have  the  money.  6  Mod. 
230;  1  Salk.  223,  Clerk  v.  Withers,  i] 
Anne.)     This  was  after  the   statute  of  1" 
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Car.  2,  but  did  not  fall  within  it;  since  it 
was  a  judgment  by  default,  and  not  alter 
verdict. 

These  cases  proceeded  on  the  prcanid, 
that  neither  the  judgment  nor  the  ex.icu- 
tion,  even  if  executed,  changed  the  property 
of  the  debt,  if  the  proceeds  of  the  execution 
could  be  identified.  The  general  rule  is, 
that  all  the  goods  and  chattels,  not  admin- 
istered, or  what  is  equivalent,  the  property 
of  which  was  not  changed  and  nested  in 
the  executor,  goes  to  the  administrator  de 
bonis  non.  Thus,  all  goods  remaining  in 
specie,  and  even  money  received  by  the 
executor  for  a  debt  due  to  the  testator,  if 
kept  separate,  so  as  to  be  identified,  vent 
to  him.  Bac.  Abr.  Executors  and  Aflinin- 
istrators,  B.  2;  11  Vin.  Abr.  M.  6.  But  when 
the  property  was  changed,  it  remained  to 
the  representatives  of  the  executor;  as,  if 
he  had  sold  property,  or  taken  a  note  or 
bond  for  a  debt  due  to  the  testator;  or 
made  a  new  contract  in  relation  to  his 
testator's  property,  as,  renting  it  and  tak- 
ing a  covenant  for  the  rent  to  himself.  In 
the  cases  above  cited,  the  term  levied 
297  under  the  extent,  and  in  *possession 
of  the  executor,  the  property  levied 
under  the  elegit,  and  the  money  levied  un- 
der the  fi.  fa.  were  still  considered  as  the 
property  of  the  testator  unadministered. 
The  judgments,  therefore,  could  not  be  the 
property  of  the  executor. 

After  deciding  that  a  judgment  was  not 
an  administration  by  the  executor,  I  should, 
I  confess,  not  have  thought  it  unreasonable, 
to  allow  the  administrator  de  bonis  non, 
to  proceed  upon  the  judgment  by  scire 
facias,  or  action  of  debt.  But  the  English 
Courts,  upon  great  and  repeated  delibera- 
tion, and  for  upwards  of  an  hundred  years, 
denied  it  upon  the  purely  technical  ground, 
that  there  was  no  privity  between  the 
executor  who  obtained  the  judgment,  and 
the  administrator  de  bonis  non;  the  latter 
claiming,  not  under,  but  paramount  to,  the 
executor.  This  was  probably  founded  upon 
the  terms  of  the  administrator's  commis- 
sion, which  authorises  him  to  administer 
all  and  singular  the  goods  and  chattels, 
rig^hts  and  credits,  which  were  of  the  tes- 
tator, at  the  time  of  his  death,  unadminis- 
tered by  the  executor;  and  the  idea  was, 
that  the  debt  was  of  the  credits  of  the  tes- 
tator, at  the  time  of  his  death,  but  not 
the  judgment,  although  the  latter  was  a 
part  of  his  estate;  and  that  therefore  the 
administrator  might  sue  de  novo  for  the 
debt,  but  not  upon  the  judgment.  This 
seems  to  me  to  be  a  refinement,  incon- 
venient in  its  consequences.  It  might  pos- 
sibly deprive  those  interested  in  the  estate, 
of  the  debt,  by  loss  of  evidence;  and,  on 
the  other  hand,  deprived  the  debtor  of  the 
benefit  of  the  plea  of  res  judicata,  which 
he  has  in  all  other  cases,  and  might  subject 
him  to  a  larger  recovery,  from  the  loss  of 
his  evidence. 

It  is  said,  that  although  the  Courts  in 
England  have  denied  a  privity  in  this  case, 
they  have  admitted  it  in  other  casej,  liable 
to  the  same  objection  of  the  want  of 
privity;  and  the  cases  of  an  administrator 
durante  minoritate,  and  of  executors  sum- 
moned and  severed,  have  been  cited.     As 


to   the  last   case,  of  executors   summoned 

and    severed,    it    was   decided   in    11    R.    2, 

that    when    three    executors   brought 

298  *aciion,    two    were    summoned    and 
severed,  and  the  third  recovered  and 

died,  the  other  two  shall  have  execution. 
11  Vin.  Abr.  378,  pi.  2.  But  it  was  prob- 
ably the  practice  at  this  time,  to  retain 
the  names  of  the  executors  who  were  sev- 
ered, as  parties,  upon  the  rule  that  all 
executors,  whether  acting  or  qualified  or 
not,  should  be  named  as  plaintiffs;  and 
their  severance  only  deprived  them  of  any 
power  over  the  suit,  except  to  release  the 
debt..  See  11  Vin.  Abr.  321,  pi.  13;  5  Eliz. 
This  was  urged  in  Price  v.  Packhurst,  Cro. 
Car.  420.  But  the  Court  held  that  judg- 
ment ought  to  be  given  only  in  the  names 
of  those  who  were  not  summoned  and  sev- 
ered; and  since  that,  it  has  been  held,  that 
when  two  executors  sue,  and  one  is  sum- 
moned and  severed,  and  the  other  proceeds 
to  final  judgment,  and  dies;  the  one  sev- 
ered, cannot  take  out  execution.  6  Bac. 
407,  let.  H.;  and  I  do  not  find  that  one 
severed  can  bring  debt  or  scire  facias  upon 
the  judgment. 

As  to  the  cases  of  administrators  durante 
minoritate,  the  administrator  is  a  mere  bail- 
iff for  the  executor,  in  loco  executoris 
and  ad  proficuum  executoris,  as  it  is  said. 
In  Brownlow,  59,  it  is  said,  that  the  better 
opinion  of  the  Court  was,  that  an  executor 
could  not  have  a  scire  facias  upon  a  judg- 
ment in  favor  of  an  administrator  d^irante 
minoritate;  but  afterwards,  in  2  Brownlow, 
83,  that  he  may,  in  such  case,  have  a  special 
scire  facias;  and  at  a  subsequent  time,  (9 
James)  it  is  said,  that  executor,  after  he 
comes  of  age,  may  sue  execution  upon  such 
judgment.  Cro.  Car.  227.  And  in  the  same 
year  it  was  said,  that  an  executor,  after 
he  comes  of  age,  may  have  a  judgment 
obtained  by  an  executor  durante  minori- 
tate; for  he  is  in-  privity,  and  in  by  the 
testator,  and  not  like  an  administrator,  who 
is  in  by  the  ordinary,  after  the  death  of 
the  executor.  Owen,  134;  2  Brown,  144; 
Kemp  &  James  v.  Lawrence.  This  last 
remark  only  applies  to  the  last  case,  where 
both  the  executor  durante  minoritate,  and 
the  general  executor,  were  in  by  the  will, 
and  one  appointed  to  succeed  the  other 
by   the   will.     And   this   case   is   like 

299  that  ♦of  an  executor  of  an  executor, 
both  of  whom  are  in  by  the  will  of 

the  testator;  the  will  implying  an  authority 
to  every  executor  to  continue  the  execu- 
torship by  his  appointment.  This  is  the 
only  privity  which  the  executor  of  an  execu- 
tor has  with  the  first  testator.  He  claims 
the  judgment  in  favor  of  the  first  executor, 
not  as  his  executor,  but  exclusively  as 
executor  of  the  first  testator;  and  these 
two  characters  are  so  independent  of  each 
other,  that  he  may,  at  common  law,  re- 
nounce the  one,  and  accept  the  other; 
though  this  was,  in  one  case,  denied.  The 
other  cases  above  cited,  are  not  liable  to 
this  remark,  but  to  the  other,  that  the  ad- 
ministrator durante  minoritate  is  the  bailiff 
of  the  executor. 

There  is,  however,  one  case,  in  which  a 
scire  facias  upon  a  judgment  has  been  al- 
lowed, in  which  there  seems  to  me  to  be 
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no  more  privity,  than  between  the  execu- 
tor and  administrator,  in  the  case  under 
consideration.  A  scire  facias  is  allowed 
against  an  administrator  de  bonis  non,  to 
revive  a  judgment  obtained  against  an 
executor  or  administrator.  Cro.  Car.  167. 
The  Court  indeed  says,  that  the  cases  are 
■dintinguishable,  but  I  do  not  see  in  what, 
so  far  as  the  question  of  privity  is  con- 
cerned. This  is  among  the  last  cases  re- 
ported on  this  point;  the  statute  of  17  Car. 
'S,  having  soon  after,  in  a  great  measure, 
put  an  end  to  the  question.  This  may,  I 
think,  be  considered  as  a  departure  from 
the  principle  of  the  former  cases.  •  And 
upon  the  whole,  I  think  that  the  adminis- 
trator de  bonis  non  is,  without  debt,  en- 
titled to  the  subject  for  which  judgment  is 
given,  in  such  case:  that  there  was  not 
originally,  any  reason,  for  denying  him  a 
scire  facias  or  action  of  debt  upon  such 
judgment:  that  there  is,  in  effect,  the  same 
privity,  whether  the  right  devolves  upon 
the  administrator  de  bonis  non,  by  opera- 
tion of  law,  or  upon  the  executor  of  an 
executor,  by  the  act  of  the  first  executor: 
that  there  is  sufficient  privity  to  justify  his 
claiming  property  in  the  judgment,  in  like 
manner  as  he  would  have  property  in  the 

increase  of  the  testator's  live  stock 
300      remaining    in    specie,    *although    the 

parent  stock  had  perished:  that  as 
a  judgment  against  the  executor  would 
bind  the  administrator  de  bonis  non,  he 
ought -to  have  the  advantage  of  a  judgment 
in  favor  of  the  executor;  and  that  an  action 
of  debt  or  scire  facias  may  be  maintained 
in  such  cases. 

I  have  not  considered  whether  our  stat- 
ute laws  have  any  effect  upon  this  ques- 
tion, since  I  came  to  this  conclusion,  upon 
the  principles  of  the  common  law.  I  should 
probably  have  doubted  more  upon  this 
question,  if  I  had  not  been  informed  that 
it  has  been  decided  in  the  same  way,  by 
the  Chief  Justice  of  the  United  States,  upon 
great  consideration,  in  the  case  of  Back- 
house's administrator  v.  Tabb. 

There  is  another  point  in  this  case.  The 
declaration  avers,  that  "John  Ansell,  execu- 
tor of  Woodhouse,  recovered  the  judg- 
ment;" but  does  not  state  that  the  recovery 
was  for  a  debt  due  to  Woodhouse.  The 
question  is,  whether  the  declaration  be  suffi- 
cient to  justify  a  judgment  for  the  plain- 
tiff? It  seems  to  be  a  general  rule,  that 
the  plaintiff's  declaration  must  state 
enough  to  shew,  if  true  and  not  avoided 
by  the  plea,  that  the  defendant  is  neces- 
sarily liable  to  the  plaintiff's  demand.  Thus, 
in  detinue,  trespass  and  trover,  it  is  not 
sufficient  to  state  that  the  plaintiff  bailed 
the  property  to  the  defendant,  or  that  the 
property  was  in  the  possession  of  the  plain- 
tiff; although,  from  these  facts,  it  might 
be  inferred,  if  nothing  to  the  contrary  ap- 
peared, that  the  property  of  the  subject  of 
the  suit  was  in  the  plaintiff.  He  must  al- 
ledge  that  the  property  was  in  him.  Kent 
V.  Armistead,  4  Munf.  72;  Saund.  379,  (n.) 
13.  So,  it  is  not  sufficient  for  an  assignee 
to  declare  that  the  debt  was  not  paid  by 
the  defendant  to  him,  without  also  alledg- 
ing  that  it  was  not  paid  to  the  assignor; 
although  when  it  is  shewn  that  a  debt  was 


contracted,  it  might  be  presumed  that  it 
was  still  due,  until  shewn  to  be  paid.  Green 
V.  Dulany,  2  Munf.  518.  The  Court  can 
presume  nothing,  unless  after  verdict  In 
this  case,  there  is  no  verdict.  The  judg- 
ment as  described  in  the  declaration, 

301  may   have  been  *upon   the  contract 
with  the  executor,  in  relation  to  the 

estate  of  the  testator,  as  for  goods  of  the 
testator  sold  by  the  executor  to  the  de- 
fendants; in  which  case,  all  the  cases  agree 
that  the  representative  of  the  executor, 
and  not  the  administrator  de  bonis  non,  is 
entitled  to  enforce  the  judgment;  and  if 
that  were  in  fact  the  case,  the  defendants 
could  not  avail  themselves  of  a  judgment, 
in  this  case,  in  favor  of  the  administrator 
de  bonis  non,  to  bar  a  suit  upon  the  judg- 
ment, by  the  representative  of  the  execu- 
tor. But  it  is  said,  that  a  record  of  a 
judgment  upon  a  bond  given  to  the  execu- 
tor, would  not  maintain  the  issue  on  the 
part  of  the  plaintiff;  since  it  would  not  be 
a  judgment  in  favor  of  John  Ansell, 
"executor  of  Woodhouse,"  but  of  John  An- 
sell, individually;  and  that  the  addition  of 
"executor  of  Woodhouse,"  would  be  mere 
surplusage.  There  is  great  weight  in  this 
observation.  But  upon  the  whole,  I  do  not 
think  it  a  sufficient  answer  to  the  objection 
to  the  declaration;  for,  if  the  description 
of  executor  be  surplusage,  in  the  record 
of  the  judgment  sued  on,  it  is  surplusage 
in  this  declaration,  unless  the  judgment 
were  alledged  to  be  for  a  debt  due  to  the 
testator.  It  proceeds  upon  the  principle, 
that  a  judgment  on  the  plea  of  no  such 
record,  ought  to  have  the  same  effect  as 
the  verdict  of  a  jury;  after  which,  it  is 
presumed  that  the  plaintiff  proved  enough 
to  justify  the  verdict,  and  such  a  verdict 
cures  when  a  fact  material  to  the  plaintiffs 
case  is  imperfectly  stated,  but  not  when  it 
is  totally  omitted.  It  seems  to  me,  that  the 
declaration,  after  a  judgment  upon  the  issue 
of  no  such  record,  should  be  considered  as 
if  there  had  been  a  general  demurrer  to  it; 
and  that  this  declaration  would  not  be 
good,  upon  such  a  demurrer.  It  is  said  in 
Moore,  680,  (before  cited)  that  there  is  one 
case,  in  which  an  executor  can  only  recover 
in  his  character  of  executor,  and  not  in  his 
individual  character;  and  that  his  adminis- 
trator may  pursue  the  judgment.  The  case 
of  an  action  for  the  goods  of  the  testator 
taken  and  carried  away  in  his  life-time. 
This  was  probably  founded  upon  the 
idea,  that  the  damages  recovered  in 

302  *such  an  action,  are  not  of  the  goods, 
chattels,  rights  or  credits  of  the  tes- 
tator, at  the  time  of  his  death;  and  so,  do 
not  come  within  the  terms  of  the  commis- 
sion of  the  administrator  de  bonis  non. 
I  should  hardly  think  this  proposition  main- 
tainable. It  seems  to  be  the  fruits  of  a 
right  of  the  testator,  at  the  time  of  his 
death,  prosecuted  to  judgment  by  his  execu- 
tor. I  do  not  find  this  proposition  either 
affirmed  or  denied,  in  any  book  to  which 

1  have  access.    The  case  of  Turner  v.  Davis, 

2  Saund.  137,  upon  examining  the  pleadings, 
appear  to  be  one,  in  which  an  administra- 
tor recovered  a  judgment  for  the  testator's 
goods,  taken  and  carried  away,  after  the 
intestate's   death,  and  before   the  adminis- 
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tration;  which  was  the  same,  in  effect,  as 
if  taken  after  the  administration.  The  ad- 
ministration was  afterwards  annulled  upon 
appeal,  upon  the  ground  that  it  was  im- 
properly granted;  the  consequence  of 
which  was,  that  his  authority  was  avoided 
ab  initio,  and  the  new  administration  was 
granted,  of  all  the  goods,  chattels,  rights 
and  credits,  of  the  testator,  at  the  time  of 
his  death,  and  not  of  the  goods,  &c.  unad- 
ministered  by  the  former  administrator. 
So,  that  all  the  acts  of  the  first  administra- 
tor were  void,  and  if  he  had  sold  the  goods 
of  the  intestate,  the  other  administrator 
could  have  recovered  them  against  the  pur- 
chaser.    2  Fonb.  384,  (n.)   (q.) 

Upon  the  whole,  I  think  the  judgment 
should  be  reversed. 

JUDGE  CO  ALTER: 

The  first  question  which  seems  to  present 
itself,  is,  whether  the  declaration  in  this 
case  is  fatally  defective?  If  so.  although 
it  might  be  expedient,  it  would  not  be 
necessary,  to  decide  the  other  and  more 
difficult  question,  whether  the  administra- 
tor de  bonis  non,  with  the  will  annexed, 
can  maintain  this  suit? 

Formerly  the  practice  was,  to  set  out  the 
whole  record  in  the  declaration;  but 
that  is  not  now  necessary;  and  this 
303  ♦declaration  is,  in  this  respect,  ac- 
cording to  the  general  forms  now  in 
use.     1  Saund.  92,  (n.)  2. 

But  it  is  said,  that  it  doe^  not  appear, 
whether  the  judgment,  now  sued  upon,  was 
obtained  by  John  Ansell,  as  executor  of 
Woodhouse,  for  a  debt  due  to  his  testator, 
or  on  account  of  goods  of  his  testator,  sold 
to  the  appellants,  and  the  bond  taken  to 
him  by  the  description  of  executor;  or 
whether  it  is  on  a  simple  contract  for 
goods  of  the  testator,  sold  by  him  as  execu- 
tor; in  either  of  which  cases,  the  suit  would 
be  in  his  own  right,  though  on  a  transac- 
tion relating  to  the  estate. 

The  declaration  states,  that  John  Ansell, 
executor  of  Thomas  Woodhouse,  recov- 
ered the  judgment.  This  avers,  then,  that 
a  judgment  was  obtained  by  the  executor. 
There  is  a  plea  of  nul  tiel  record;  to  which 
the  Court  respond,  that  there  is  such  record 
of  recovery  as  in  the  declaration  supposed. 
But  it  18  said,  that  the  Court  coul4  so 
have  adjudged,  even  although  it  might  have 
appeared  that  the  judgment  was  not  re- 
covered by  the  executor  as  such^  but  by 
John  Ansell,  in  his  individual  ri^ht,  the 
word  "executor"  being  affixed  to  his  name, 
merely  to  shew  that  it  was  a  transaction 
in  relation  to  the  estate.  Suppose  the  dec- 
laration in  that  suit  had  been,  by  John  An- 
sell, otherwise  called  John  Ansell,  executor 
of  Thomas  Woodhouse,  complaining  that 
the  defendants  executed  their  bond  to  him, 
by  the  name  of  John  Ansell,  executor,  &c. 
Would  this  have  been  the  record  of  a  judg- 
ment recovered  by  John  Ansell,  executor 
of  Woodhouse?  Surely  not;  and  yet  this 
would  be  the  same  as  a  declaration  with- 
out the  alias  dictum.  And  had  the  Court 
adjudged  that  it  was  such  record  as  in  the 
declaration  supposed,  and  an  exception  had 
been  taken,  spreading  the  record  of  that 
judgment  on  the  record  in  this  case,  we 


must  have  reversed  the  judgment  for  that 
error. 

It  is  said,  no.    We  ought  to  reverse  even 

in  that  case  on  the   declaration;   and  now 

though  there  is  no  exception,  we  ought  so 

to  do.     Suppose,  however,  that  there 

304  had    been   ♦such   exception,   and    the 
record  produced,  shewed  a  judgment 

recovered  for  a  debt  due  to  the  testator; 
still,  must  we  reverse  for  this  defect  in  the 
declaration?  I  think  not;  and  that  now  we 
must  take  it,  that  the  judgment  appeared 
to  be  of  this  latter  description.  I  approve 
of  what  the  counsel  said  in  1  Wilson,  318,. 
which  turned  on  an  objection  to  the  suffi- 
ciency of  a  declaration  on  a  record  of  an 
inferior  Court,  "that  our  learned  Judges 
in  these  late  and  happier  days,  have  rather 
been  astuti  to  do  justice,  than  to  find  out 
slips  in  pleadings." 

It  is  true  that  a  cause  of  action  must  be 
set  out  in  the  declaration,  either  perfectly 
or  imperfectly.  Even  if  this  would  have 
been  more  perfectly  set  out  by  the  word 
"as"  before  the  word  "executor,"  or  by  a 
distinct  averment  that  it  was  for  a  debt 
due  to  the  testator;  and  even  admitting 
(which  I  do  not)  that  this  declaration  would 
have  been  bad  on  special  demurrer;  yet 
here  has  been  a  trial  in  which,  if  the  case 
was  as  is  alledged,  the  party  had  his 
remedy;  and  though  this  is  not  a  verdict 
within  the  words  of  the  statute  of  Jeofails, 
it  was  a  trial  and  ascertainment  of  the  fact 
on  the  general  issue,  in  the  only  way  it 
could  be  tried,  and  is  much  stronger  than 
a  judgment  by  nil  dicit  or  non  sum  in- 
formatus,  which  are  noticed  by  the  act.  It 
has  been  urged  that  an  executor  as  such, 
and  only  as  such,  may  sue  under  the  statute, 
for  goods  of  the  testator,  carried  away  in 
his  life-time;  and  that  this  judgment  will 
go  to  his  representatives,  if  he  dies  before 
execution.  To  this  I  answer,  first,  this  is 
not  that  case.  Secondly,  if  it  was,  I  think 
the  money  recovered  would  be  assets,  and 
that  the  judgment  must  go  to  him,  who  will 
have  to  pay  the  debts.  So  too,  if  this  had 
been  a  recovery,  under  the  statute,  in  debt, 
for  rent  in  arrear  in  the  life-time  of  the 
testator. 

There  is  a  case  in  Cowper  18,  Rowland 
V.  Veal  and  others,  which,  it  appears  to  me, 
may  bear  on  this  case.  The  suit  was  for  as- 
sault and  false  imprisonment;  and  the  de- 
fendants justified  under  an  execution 

305  from  an  inferior  *Court,  wherein  they 
say,  Andrew  Veal  levied  his  certain 

plaint  against  the  plaintiff,  in  a  plea  of 
trespass  on  the  case,  for  a  cause  of  action 
personal,  arising  within  the  jurisdiction  of 
the  Court,  and  "thereupon  such  proceed- 
ings were  had,"  &c.  To  this,  there  was  a 
special  demurrer,  and  amongst  other  things 
it  was  objected,  that  the  plea  had  only  set 
out  that  the  plaintiff  below  had  levied  his 
plaint,  &c.  and  did  not  set  forth  that  the 
present  plaintiff  became  indebted  within 
the  jurisdiction  of  the  Court.  As  to  this. 
Lord  Mansfield  says;  "formerly  the  Courts 
of  Westminster  Hall,  were  much  more 
strict  in  regard  to  the  setting  out  proceed- 
ing's in  inferior  jurisdictions;  and  nothing 
was  to  be  presumed  in  favor  of  their  regu- 
larity; nor  was  it  allowed  to  set  them  out 
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with  a  laliter  processum  est.  But  these 
objections  have  of  late  years  been  over- 
ruled, in  order  to  come  to  the  real  merits." 
He  cites  a  case  upon  a  plea  of  justification 
to  an  action  of  trespass  and  false  imprison- 
ment, setting  forth  generally,  "that  a  plaint 
was  entered  in  placito  transgressionis,"  in 
the  Court  of  Warwick,  with  a  taliter  pro- 
cessum. Exception  was  taken  that  it  was 
not  set  forth  what  kind  of  trespass  it  was; 
but  the  Court  held  it  was  well  enough.  As 
to  the  latter  part  of  this  objection,  that 
it  is  not  stated  in  the  plea,  "that  the  plain- 
tiff became  indebted  within  the  jurisdic- 
tion," the  same  liberality  is  to  hold;  for  if 
the  cause  of  action  did  not  so  arise,  the  de- 
fendant should  have  availed  himself*  of  it 
in  the  Court  below. 

It  is  expressly  alledged,  that  the  plaint 
was  for  a  cause  of  action,  arising  within 
the  jurisdiction;  and  therefore,  a  sufficient 
averment  that  the  defendant  became  in- 
debted there.  Suppose  one,  not  a  resident 
of  Richmond,  contracts  a  debt  within  the 
city,  and  is  sued  there;  and  it  is  stated  in  a 
declaration  or  defence  under  that  judg- 
ment, that  the  cause  of  action  arose  within 
the  jurisdiction  of  the  Corporation  Court. 
This  would  be  true,  though  the  party  might 
not  be  suable  there.  Yet,  from  this  case, 
I  understand  that  the  declaration  or  de- 
fence would  be  good,  though  the  jurisdic- 
tion was  not  more  explicitly  averred. 
306  ♦Here  he  could  have  availed  himself 
of  the  objection,  had  it  existed  on 
the  plea  of  nul  tiel  record. 

The  declaration  in  the  case  before  us, 
though  it  might  have  been  more  full  and 
explicit,  seems  to  me  to  contain  the  aver- 
ment, with  sufficient  certainty,  that  the 
judgment  was  recovered  as  executor,  and 
that  a  record  of  a  judgment  by  him  in  his 
individual  right,  although  he  may  have  been 
named  executor  in  that  record,  as  above 
stated,  would  not  be  such  a  judgment  as 
the  declaration  set  out,  and  that  therefore 
the  declaration  is  sufficient. 

The  next  question  is  one  of  novelty  at 
least,  if  not  of  difficulty. 

I  have  not  been  able  fully  to  explore  the 
ancient  doctrine,  on  the  question,  whether, 
a  scire  facias  could  be  sued  in  this  case, 
under  the  statute  of  Westm.  2,  or  not,  and 
to  which  statute  we.  are  now  indebted  for 
that  writ.  Nor  do  I  feel  much  regret  that 
I  have  not  those  lights  more  fully  before 
me.  As  far  as  I  have  been  able  to  view 
them,  I  think  they  are,  as  to  the  principles 
on  which  they  go,  in  many  respects,  so 
contradictory  of  the  soundest  principles  of 
law  in  analogous  cases,  that  I  doubt 
whether  they  would  now  be  considered  law 
in  England;  and  in  establishing  a  mere  mat- 
ter of  practice,  not  in  the  smallest  degree 
affecting  rights,  I  should  be  very  sorry  to 
establish  one  not  called  for  by  any  sound 
principle  of  law  or  common  sense;  but 
which  being,  as  it  appears  to  me,  contrary 
to  both,  would  require  a  similar  statute  to 
that  of  17  Car.  2,  to  remedy  the  evil  T 
would  thus  produce.  I  would  be  the  less 
disposed  too,  to  be  governed  by  the  British 
decisions  on  this  subject,  even  if  I  could 
reconcile  them  to  establish  law  in  analogous 


cases  in  that  country,  because,  I  think,  from 
the  first  existence  of  this  nation,  the  whole 
system  of  our  laws,  in  relation  to  the  rights 
and  duties  of  executors  and  administrators, 
has  so  materially  varied  them  from  those 
in  England,  at  and  before  the  time  wjicn 
the  foundation  of  the  doctrines  contended 
for,  were  laid;  that  I  think  the  course  of 
legislation  here,  on  the  subject,  is  entitled 
to   considerable  weight. 

307  *Again.  This  is  perhaps  the  first 
time  that  this  question  has  been  pre- 
sented to  this  Court;  or  perhaps  to  any 
other  Court  in  this  State,  except  the  Fed- 
eral Court,  in  the  case  that  has  been  cited. 
This  must  be  because  the  practice  has  been 
general,  for  an  administrator  de  bonis  non, 
with  the  will  annexed,  either  to  sue  a  scire 
facias  on  the  judgment  obtained  by  the 
executor,  or  to  bring  debt  thereon,  as  in 
this  case.  I  cannot  think  that  the  practice 
has  been  to  consider  the  judgment  void, 
and  begin  de  novo.  I  have  never  met  with 
a  case,  either  in  this  country  or  in  England, 
in  which  a  new  suit  was  brought  and  main- 
tained on  the  original  cause  of  action,  by 
the  administrator  de  bonis  non,  after  the 
executor  had  recovered  judgment  for  the 
same  cause  of  action;  and  although  some 
of  the  cases  seem  to  imply  that  this  was 
the  remedy,  I  will  presently  give  a  few  of 
the  reasons,  why  I  think  that  could  not  be 
the  case.  If  this,  then,  was  never  resorted 
to  as  the  remedy  in  this  country,  and  if 
either  both  or  one  of  the  others  has  been 
the  practice  here,  and  that  under  a  system 
of  laws  varying  from  those  in  England, 
and,  by  their  spirit,  supporting  such  a  prac- 
tice, we  ought  perhaps  to  make  some  esti- 
mate of  the  probable  mischief  which  would 
result  from  a  change  in  that  practice,  before 
we  did  change  it;  even  if  the  new  practice 
might  appear  the  more  reasonable  of  the 
two.  We  must,  moreover,  recollect,  that 
if  the  practice  has  been  as  I  have  supposed, 
it  must  have  pervaded  all  the  Courts  of 
the  Commonwealth,  from  the  General  Court 
down;  and  that  it  has  been  the  course  here, 
in  mere  matters  of  practice,  not  affecting 
rights  or  property,  to  vary  from  that  in  the 
Courts  in  England,  as  the  situation  of  the 
country,  and  the  general  policy  of  our  laws 
and  institutions  require;  and  this,  though 
in  matters  of  meum  and  tuum  we  consider 
ourselves  governed  by  the  common  law, 
where  unaltered  by  statute.  I  should, 
therefore,  not  lightly  depart  from  what  I 
presume  to  have  been  the  uniform  practice 
on  this  subject. 

The    notion    that    the    administrator  de 

bonis  non  can  bring  his. suit  on  the  original 

cause  of  action,  is  not  only  open  to 

308  *the  objection,  that  the  witnesses  on 
either  side,  or  other  proofs  may  be 

lost,  but  to  one,  I  think,  of  a  more  con- 
clusive nature.  How  can  the  judgment 
recovered  by  the  executor,  be  held  void? 
It  is  recovered  in  right  of  the  testator,  by 
one  having  lawful  right  to  recover  it,  and 
to  conclude  the  estate  by  his  acts.  It  then 
remains  the  property  of  the  estate,  though 
in  a  different  form,  the  contract  be"ng 
merged  in  the  judgment.  It  is  no  admin- 
istration by  the  executor;  otherwi<!e  his 
estate  would  be  liable  therefor,  thouarh  the 


558 


3  RAND. 


Dykbs  &  Co.  V,  Woodhousk'S  Adm'r. 


308-311 


debtor    was    insolvent.      This    it    not    pre- 
tended. 

But  the  administrator,  for  want  of 
privity,  comes  in  paramount,  or  prior,  to 
the  judgment.  I  can  see  no  less  privity  be- 
tween him  and  the  executor,  as  to  the  es- 
tate, than  between  the  executor  of  the 
executor,  and  his  immediate  testator.  He 
is  executor  also,  of  the  first  testator;  and 
if  a  judgment,  recovered  by  the  executor, 
is  a  bar  to  any  future  suit  for  the  same 
cause  of  action,  the  privity  of  both  would 
seem  to  be  through  the  estate  of  the  first 
testator,  and  equally  established.  How  can 
it  be  otherwise  than  a  bar?  The  executor 
himself  could  not  avoid  it,  after  the  year, 
and  sue  again  on  the  original  cause  of 
action,  and  recover  a  greater  sum,  in  case 
he  could  get  further  evidence;  nor  is  it 
contended  that  his  executor  could  do  so. 
It  has  been  expressly  decided  in  Higgins* 
Case,  6  Co.  45,  that  to  a  suit  by  an  executor, 
on  a  bond  to  the  testator,  a  plea  that  the 
testator  recovered  a  judgment  on  the  bond, 
in  his  life-time,  without  alledging  an  execu- 
tion, but  that  it  still  remained  in  full  force, 
unreversed,  was  a  bar;  and  this  on  the  gen- 
eral ground,  that  no  one  shall  be  twice 
vexed  for  the  same  cause  of  action.  How 
then,  could  the  executor  of  the  executor 
sue  on  the  same  bond?  If  it  would  be  a 
bar  to  such  suit  by  either  of  these,  how  is 
it  that  the  defendant  might  not  avail  him- 
self of  it  equally  as  a  bar  to  a  suit  by  the 
administrator  de  bonis  non?  I  cannot  per- 
ceive. Suppose  the  executor,  through  neg- 
ligence in  procuring  his  testimony,  has 
failed  in  toto,  and  thus  lost  to  the  estate  a 

just  debt  of  $1000.  Can  this  be  drawn 
309      again  into   examination  ♦in  a  Court 

of  Law?  I  presume  not.  But  if  he 
proved  $10,  and  got  judgment,  the  admin- 
istrator de  bonis  non  may  sue  again,  and 
recover  $1000;  though  neither  the  executor, 
nor  his  executor,  could  go  for  more  than 
the  $10. 

Again.  There  being  no  scire  facias  at 
common  law,  except  on  judgments  in  real 
actions,  what  was  the  remedy  before  the 
statute  of  Westm.  2,  in  personal  actions, 
after  the  year?  Bac.  Abr.  tit.  Scire  Facias, 
C.  It  was  by  action  of  debt  or  new  originaJ 
on  the  judgment;  and  Lord  Coke,  in  his 
reading  on  that  ptatute,  says,  that  it  is  in 
the  affirmative,  and  therefore  restraineth 
not  the  common  law;  but  the  party  may 
waive  the  benefit  of  the  scire  facias,  an'! 
take  his  original  action  of  debt.  2  Inst. 
471.  He  also  says,  that  one  not  a  party  to 
the  record  or  judgment,  as  the  heir,  execu- 
tor, or  administrator,  though  they  be  privy, 
and  though  it  be  within  the  year,  shall  have 
no  writ  of  execution;  but  are  to  have  the 
scire  facias,  to  enable  themselves  to  the 
suit.  But  could  they  not  also  entitle  them- 
selves, before  the  statute,  to  the  suit,  by 
action  on  the  judgment?  I  presume  the 
executor  of  the  executor  could;  otherwise, 
he  would  have  no  remedy  to  possess  him- 
self of  this  portion  of  the  estate  of  the  first 
testator,  except  by  suing  again  on  the 
original  contract.  If  the  executor  of  the 
executor  could  not  do  the  latter,  then  there 
was  no  remedy,  except  to  consider  it  an 
administration  by  the  executor,  and  a  part 


of  his  estate,  and  recoverable  as  such  by 
his  representative;  but  I  understand  all  the 
authorities  to  deny  this.  Brudenell's  Case, 
5  Co.  9.  But  there  is  no  hint,  that  this 
statute  was  intended  to  revive  a  remedy 
that  had  been  lost,  but  merely  to  have  exe- 
cution of  a  ^subsisting  judgment,  in  the 
name  of  one'  who,  though  privy,  was  no 
party  to  that  judgment. 

If  this  be  so  as  to  the  executor  of  the 
executor,  had  the  administrator  de  bonis 
non  no  remedy  at  common  law,  except  by 
vacating  the  judgment,  and  suing  on  the 
original  cause  of  action?  I  cannot  think 
this  was  his  remedy. 

310  *If  a  woman  executrix  marries,  and 
husband    and    wife,    in    her    right    as 

executrix,  recover  judgment,  and  she  dies 
before  execution,  the  husband  shall  not 
have  scire  facias;  for  that  he,  although  he 
was  privy  to  the  judgment,  shall  not  have 
the  thing  recovered,  but  it  belongs  to  the 
succeeding  executor  or  administrator.  Bac. 
Abr.  tit.  Scire  Facias,  C.  6;  2  Saund.  72,  L. 
This  shews  that  privity  is  not  the  ground, 
but  that  the  right  to  the  thing  gives  the 
scire  facias  So,  also,  in  Brudenell's  Case, 
5  Co.  9,  an  administrator  recovered  a  judg- 
ment and  died.  His  executor  sued  a  scire 
facias;  and  it  was  held  that  he  could  not; 
"for  none  shall  have  execution  of  that  judg- 
ment, but  he  who  shall  be  subject  to  the 
payment  of  the  debts  of  the  first  intestate, 
and  that  the  sJiid  executor  rs  not."  For  this 
he  cites  26  H.  8,  7;  "and  so,"  he  says,  "it 
has  also  been  adjudged  in  28  H.  8,  reported 
by  Sergeant  Benloes,  that  the  administra- 
tor of  an  executor  shall  not  have  execution 
of  a  judgment  given  for  the  executor." 

In  Shelley's  Case,  1  Co.  96,  the  counsel,  in 
arguing,  states  this  case  in  28  H.  8,  differ- 
ently. He  says,  the  case  was,  that  an 
executor,  having  judgment  to  recover  a 
debt  due  to  the  testator,  and  dying  intes- 
tate before  execution,  and  the  ordinary  hav- 
ing committed  the  administration  of  the 
testator  to  one,  he  shall  not  sue  execution, 
because  he  deriveth  his  interest  and  repre- 
sents the  person  of  the  testator,  and  so 
before  the  recovery.  This,  I  understand, 
to  be  a  true  statement  of  that  case;  and 
upon  this  is  foimded  all  the  other  strange 
doctrines  of  want  of  privity,  &c.  and 
amongst  them,  that  strangest  of  all,  that 
the  judgment  by  the  executor  must  be  con- 
sidered as  vacated,  and  that  the  adminis- 
trator de  bonis  non  may  begin  de  novo. 

In  Slingsby  v.  Lambert  and  wife,  Cro. 
Jac.  394,  it  is  again  stated,  that  if  an  execu- 
tor brings  an  action,  and  recovers  and  dies 
intestate,  the  administrator  of  the  first  man 
may  not  sue  execution  by  scire  facias;  for 
there  is  not  any  privity  betwixt  them,  as 
26  H.  8,  7  ;  5  Co.  9 ;  1  Co.  Shelley's 
Case. 

311  *In  Yare  v.  Gough,  Cro.  Jac.  4, 
the  administrator  recovered  judg- 
ment, and  died  before  execution.  Admin- 
istration de  bonis  non  was  granted,  and  the 
question  was,  whether  he  could  sue  scire 
facias?  Gawdy,  Justice,  held  that  he  could; 
for  the  duty  remaining  is  a  debt  to  the  in- 
testate, and  being  recovered,  continued  with 
him  in  that  nature,  and  being  turned  into 
a  judgment,  the  second  administrator  shall 
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have  a  special  scire  facias  to  execute  it. 
But  the  other  three  Justices  held  that  the 
action  was  determined,  and  he  cannot  have 
a  scire  facias,  for  default  of  privity,  and 
therefore  is  put  to^  begin  again. 

But,  if  an  admimstrator  durante  minori- 
tate  recovers  a  judgment,  and  before  exe- 
cution the  executor  comes  of  age,  he  may 
have  a  special  scire  facias  on  the  record, 
and  have  execution.  2  Brownl.  83;  Keble, 
750,  pi.  42.  To  support  this,  26  H.  8,  7,  is 
cited  in  Brownlow.  Now,  I  cannot  see  any 
privity  here,  (except  through  the  estate,) 
which  does  not  exist  in  the  case  of  the  ad- 
ministrator de  bonis  non. 

But  the  question,  in  all  these  cases,  has 
been,  whether  a  scire  facias  would  lie  un- 
der the  statute;  not  whether  an  action  of 
debt  could  be  maintained,  at  common  law, 
before  and  since  the  statute,  by  the  admin- 
istrator de  bonis  non.  I  think  if  this  could 
not  be  done,  then  the  reasonable  doctrine 
laid  down  in  all  the  cases,  that  he  who  is 
to  pay  the  debts,  ought  to  have  the  benefit 
of  the  judgment,  is  destroyed.  Turn  him 
round  to  the  original  cause  of  action,  it 
may  be  barred  by  the  statute,  the  evidence 
may  be  lost,  and  if  neither  of  these  be  the 
case,  still  he  is  barred  by  the  former  re- 
covery, or  the  law  on  that  subject  is  also 
subverted.  I  cannot  think  this  latter  was 
the  remedy  at  common  law. 

But  this  is  an  action  of  debt  on  the  judg- 
ment. But  if  it  were  a  scire  -facias,  I  think 
the  .opinion  of  Gawdy,  Justice,  in  Yare  v. 
Gough,  is  good  law;  perhaps,  even  in  Eng- 
land, but  certainly  here,  under  a  system 
of  laws  which,  from  the  commencement 
of  our  institutions,  appear  to  me 
312  *to  consider  executors  and  adminis- 
trators as  trustees  for  creditors,  lega- 
tees and  next  of  kin,  and  to  assimilate  their 
offices  more  than  they  ever  have  been  in 
England. 

According  to  our  earliest  statutes,  ad- 
ministrators, whether  with  the  will  annexed 
or  not,  were  to  give  security,  and  so,  it 
seems  to  me,  were  executors  as  early  as 
1661;  though  the  form  of  the  bonds  was 
not  prescribed,  until  some  time  thereafter. 
1  Hen.  Stat.  416,  426;  2  Ibid.  90.  Adminis- 
trators, too,  by  our  earliest  laws,  were 
bound  to  make  distribution  of  the  surplus, 
if  there  were  next  of  kin;  if  not,  it  went 
to  the  Commonwealth;  and  even  where 
they  had  administered,  technically  speak- 
ing, but  had  not  accounted,  the  succeeding 
administrator  could  call  them  to  account. 
So,  also,  could  the  administrator  de  bonis 
non,  call  the  representatives  of  the  execu- 
tor to  account;  and  these  were  debts  of 
the  first  dignity.  2  Hen.  Stat.  279;  Ibid. 
91,  92;  3  Ibid.  375.  Even  as  to  the  surplus 
in  the  hands  of  the  executor,  not  be- 
queathed, and  whether  it  was  to  be  dis- 
tributed by  him  or  not,  before  the  act  of 
1785,  I  should  have  had  serious  doubts, 
upon  the  whole  structure  and  policy  of  our 
laws,  as  we  can  now  view  them  in  the  val- 
uable compilation  referred  to,  had  not  that 
question,  as  it  regarded  cases  antecedent  to 
the  act  of  1785  aforesaid,  been  settled,  as 
it  would  seem  to  be,  by  this  Court,  in  the 
case  of  Shelton  v.  Shelton,  1  Wash.  53,  and 
again  noticed  in  Fleming  v.  Boiling,  3  Call, 
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75.  But  I  am  still  at  liberty  to  say,  that  the 
whole  history  and  structure  of  our  laws, 
from  the  earliest  days  to  the  present,  seem 
to  assimilate,  as  much  as  possible,  the  of- 
fices and  duties  of  executors  and  admin- 
istrators. There  are  two  executors,  for 
instance,  arid  one  refuses  to  qualify  and 
give  bond.  He  is  not  named  in  any  suit, 
so  that  a  judgment  by  him  who  qualifies, 
will  not  survive  to  him  who  does  not;  when 
he,  after  the  death  of  the  other,  comes  in 
and  gives  bond.  He  is  no  party  to  the 
record  or  judgment;  nor  is  he  the  executor 
of  the  executor.  What  becomes  of 
313  *this  judgment?  Is  he  to  begin  de 
novo,  or  have  his  action  of  debt  or 
scire  facias  on  it?  I  think  he  may  have 
either. 

On  these  grounds,  I  think  the  judgment 
must  be  affirmed. 

The  PRESIDENT: 

If  it  appeared  by  the  record,  that  the 
judgment  on  which  the  action  was  brought 
by  the  appellee,  was  for  a  debt  or  demand 
due  to  Ansell,  the  executor  of  Woodhousc. 
and  not  a  debt  or  demand  due  to  his  tes- 
tator, in  his  life-time,  the  case  would  be  a 
different  one.  In  the  former  case,  it  might 
be  insisted,  that  the  judgment  being  for  a 
demand  or  debt  due  to  Ansell,  the  exec- 
utor, on  his  contract,  as  such,  the  judgment 
was  a  full  administration,  quoad  hoc,  and 
was  not  a  part  of  the  estate  unadministered 
by  Ansell,  the  executor;  and  of  conse- 
quence, not  belonging  to  the  appellee  as 
administrator  de  bonis  non  of  Woodhouse„ 
the  testator.  But  it  does  not  appear  by  the 
record;  and  it  must  be  taken  to  be  a  judg- 
ment on  a  demand,  which  accrued  to  the 
testator  in  his  life-time.  The  declaration 
alledges,  that  Ansell,  executor  of  Wood- 
house,  recovered  a  judgment  for  $686  91 
cts.  with  interest,  against  the  defendants. 
In  form  and  substance,  it  is  in  the  nature 
of  a  judgment  by  an  executor  as  suclj,  for 
a  debt  or  demand  of  his  testator,  and,  in 
that  character,  is  a  part  of  the  assets  of  the 
testator,  unadministered  by  the  executor, 
unless  the  judgment  amounts  to  an  admin- 
istration of  them.  The  plea  is  nul  tiel  rec- 
ord; and  if  the  record  produced  on  the  trial 
of  the  issue  on  that  plea,  exhibited  a  judg- 
ment on  a  personal  demand  of  the  execu- 
tor, it  could  not  have  been  considered  by 
the  Court  below,  as  corresponding  with 
the  one  declared  on,  and  the  judgment 
below  would  have  been  for  the  appellants. 
The  cases  cited  to  shew  the  declaration  de- 
fective, do  not  apply.  Branton's  admV.  v. 
Lipscombe,  2  Munf.  212,  and  several  others 
in  the  same  book,  are  cases,  in  which 
314  the  allegations  *in  the  declaration 
were  defective,  in  not  negativing  the 
payment  of  the  demand  to  all  the  persons 
entitled  to  receive  it,  or  omitting  some  one 
of  the  parties  to  the  contract,  who.  was  en- 
titled to  demand  it.  No  such  defect  exists 
in  the  declaration  in  this  case.  It  covers 
the  whole  ground  of  the  demand;  and  if. 
as  is  argued,  the  judgment  relied  on  was 
in  behalf  of  Ansell,  in  any  other  character 
than  as  executor,  and  the  term  executor 
nothing  more  than  a  descriptio  persons- 
it  would  have  appeared  by  an  inspection  of 
2   Wash.    215.     It   not   being   so   brought 
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the  record  in  the  Court  below.  My  own 
impression  was,  and  is,  that  the  record  of 
the  judgment  declared  on,  ought  to  be 
before  this  Court,  that  it  might  be  seen. 
But  it  is  said  that  there  ought  to  have  been 
a  bill  of  exceptions  to  bring  it  up,  according 
to  the  case  of  Burk's  ex'r.  v.  Trigg's  ex'r. 
up,  it  must  be  taken  to  correspond  with 
the  judgment  declared  upon,  for  the  reasons 
before  stated. 

That  being  the  case,  the  only  question 
is,  whether  such  a  judgment  belongs  to 
the  appellee,  as  administrator  de  bonis  non, 
or  to  the  representatives  of  Ansell,  the  ex- 
ecutor, to  be  accounted  for  as  a  part  of  the 
estate  of  the  testator  Woodhouse,  admin- 
istered by  Ansell,  his  executor.  Upon  the 
principles  of  common  justice  and  conven- 
ience, it  would  seem  that  the  person  enti- 
tled to  the  thing  for  which  the  judgment 
was  rendered,  is  also  entitled  to  the  scire 
facias  or  action  of  debt,  by  which  the  object 
of  the  judgment  is  to  be  obtained.  In 
Cough's  Case,  Cro.  Jac.  it  is  said,  that  three 
Judges  against  one,  decided  against  these 
principles;  and  from  that  time,  until  the 
statute  of  Charles  2,  on  this  subject,  it  is 
contended  that  the  rule  was  so  settled;  giv- 
ing the  scire  facias  or  action  of  debt  to  the 
representative  of  the  person  who  obtained 
the  judgment,  instead  of  the  administrator 
dc  bonis  non,  the  person  entitled  to  the 
effect  of  the  judgment,  upon  the  principles 
first  stated.  Upon  looking  into  the  inter- 
vening cases,  it  will  be  found  that  either 
the  Judges  differed  as  to  the  authority  of 
Cough's  Case,  or  in  most  cases,  admit- 
ting the  principle  that  the  person 
315  *entitled  to  the  benefit  of  the  judg- 
ment, was  entitled  to  the  scire  facias, 
adhered  to  the  decision  in  Cough's  Case, 
and  decided  contrary  to  that  admission, 
and  the  rule  which  would  necessarily  result 
from  it.  The  rule  relied  upon  in  Cough's 
Case,  will  be  found  in  many  cases,  to  have 
been  over-ruled.  That  rule  was,  that  there 
must  be  a  privity  between  the  party  ob- 
taining the  judgment,  and  the  party  claim- 
ing the  scire  facias.  In  the  case  of  a 
judgment  obtained  by  an  administrator 
durante  minoritate,  the  executor,  when  he 
comes  of  age,  is  admitted  to  be  entitled  to 
the  scire  facias;  and  yet  there  is  no  privity 
between  him  and  such  administrator,  except 
through  the  estate  of  the  testator.  So  an 
executor,  who  has  been  summoned  and 
severed,  may  revive  a  judgment  obtained 
by  the  deceased  executor,  though  there  is 
no  privity  in  such  case,  except  in  relation 
to  the  estate  of  the  testator;  and  if  such 
privity  be  sufficient,  it  certainly  exists  in 
as  great  a  degree  between  the  administrator 
de  bonis  non,  and  the  deceased  executor. 
A  promise  to  the  first  administrator  will 
support  a  suit  in  behalf  of  the  administrator 
de  bonis  non.  7  T.  R.  382.  The  rule  in 
Cough's  Case  is  also  certainly  departed 
from,  in  the  cases,  where  a  judgment 
against  an  executor  is  revived  by  scire 
facias  against  the  administrator  de  bonis 
non.  He  is  certainly  as  much  in  the  place 
of  the  executor,  as  to  judgments  rendered 
in  his  behalf,  as  in  the  case  of  judgments 
rendered  against  the  executor;  and  I  cannot 
perceive  the  reason  of  the  distinction.    The 


administrator  de  bonis  non,  if  liable  to  be 
sued  by  scire  facias,  upon  a  judgment 
against  the  executor,  because  he  is  re- 
sponsible for  the  debts  of  the  testator, 
ought  to  have  the  benefit  of  a  scire  facias 
or  action  of  debt,  to  get"  possession  of  the 
estate  to  which  he  is  certainly  entitled;  and 
on  the  ground  of  privity  in  relation  to  the 
estate  of  the  testator,  ought  to  be  consid- 
ered as  best  entitled  to  the  fruits  of  the 
judgment.  As  to  the  idea,  upon  which 
some  of  the  old  cases  went,  that  the  judg- 
ment by  the  executor  was  a  nullity,  and  the 
administrator  de  bonis  non  might 
316  sue  on  the  original  *ground  of  that 
judgment,  it  seems  inconsistent  with 
established  priifciples.  The  defendant  had 
a  right  to  plead  the  judgment  against  any 
other  action  for  the  same  cause;  a  right  he 
could  not  lose  bv  the  act  of  Cod,  which  in- 
jures no  one.  The  original  cause  of  action 
is  swallowed  up  in  the  judgment;  and  a 
personal  right,  once  suspended,  is  gone 
forever.    2  Black.  Comm.  432. 

Having  the  right  to  the  judgment,  the 
appellee  was  entitled  to  the  scire  facias,  or 
the  action  upon  it,  which  he  has  prosecuted, 
and  the  judgment  ought  to  be  affirmed. 


Taylor  &c.  v.  Beck. 
The  Same  v.  The  Same. 

March,  1825. 

Notcc— Usarloas  Consideration— Wltnejs—EndorMr— 
Competency.*— An  endorser  of  a  note,  whether 
nesrot'able  or  not.  Is  a  competent  witness  In  a  suit 
between  the  holder  and  maker,  to  prove  that  the 
note  was  srlven  for  an  usurious  consideration. 

Same-Same  — Same— Same— Same.*  — Hut  where  a 
Joint  action  of  debt  is  brought  against  the  drawer 
and  endorsers,  under  the  act  of  Assembly,  one  of 
the  endorsers  cannot  render  himself  a  competent 


'Notes- Usurious  Consideration  —  Witness— Compe- 
tency— Endorser— In  an  action  of  debt  against  maker 
and  prior  endorsers  of  a  negotiable  note,  they  plead 
jointly  nil  debet  and  usury.  Before  the  trial,  the 
maker  confesses  a  Judgment,  and  there  is  a  final 
Judgment  against  blm:  and  tbe  two  prior  endor- 
sers release  blm  from  all  liability  to  them.  As  the 
maker  is  liable  to  the  last  two  endorsers,  under  the 
act.  Code,  ch.  146. 1 6,  p.  587.  for  five  per  cent,  dam- 
ages for  any  amount  of  the  debt  they  may  have  to 
pay,  he  Is  not  a  competent  witness  for  the  defend- 
ants to  prove  usury.  Mills  v.  Central  Savings  Bank. 
16  Qralt.  94.  Allen,  P..  in  delivering  the  opinion  of 
the  court  said  (p.  95):  ''It  was  decided  in  Taylor  v. 
Beck,  8  Rand.  816.  that  a  party  to  a  negotiable  Instru- 
ment was  a  competent  witness  to  invalidate  it  In 
that  case,  the  witness  was  an  endorser,  and  was 
offered  to  invalidate  the  note  by  proving  usury. 
The  conflicting  decisions  of  the  English  courts  in 
Walton  V.  Shelley.  1  T.  R.  296,  and  Jordalne  v.  Lash- 
brook,  7  T.  R.  601,  were  reviewed  by  the  Judges,  and 
the  rule  adopted  in  the  last  case  was  approved,  and 
has  ever  since  been  recognized  and  followed  In 
this  state.  But  in  the  case  of  Taylor  v.  Beck,  the 
witness  was  rejected,  not  because  he  was  a  party  to 
the  negotiable  note,  but  because,  owing  to  the  pro- 
ceedings there,  he  had  a  certain  interest  in  the 
event  of  the  cause  to  be  effected  by  the  verdict  be- 
ing given  in  evidence  against  him.  There,  as  here, 
suit  was  brought  against  the  several  parties  to  the 
negotiable  instrument  Jointly  under  the  act  of 
assembly.  The  endorser,  offered  as  a  witness,  con- 
fessed Judgment  The  court  held  that  his  confes- 
sion, as  the  law  then  stood,  could  only  be  received 
and  entered  as  an  Interlocutory  Judgment  depend- 
ent on  the  final  Judgment  to  be  rendered  in  the 
cause:  that  the  confessing  defendant  must  receive 
the  same  Judgment  as  his  codefendants:  he  was 
therefore  Interested  in  the  final  Judgment,  and  as 
costs  might  be  Incurred  after  his  confession,  he  was 
Interested  to  that  extent,  and  was  thereby  rendered 
incompetent"  An  Indorser  may  be  a  witness, 
where  his  evidence  operated  against  his  interest: 
as  if  he  was  called  to  prove  some  vice  in  the  trans- 
action between  himself  and  the  maker  of  the  note, 
not  touching  the  contract  between  himself  and  the 
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witness,  by  a  confession  of  judfirment.  to  invalidate 
tbe  note. 

Joint  Defendants— Confession  of  Judgment  by  One— 
Effect.t— A  confession  of  judfirment  by  one  of 
several  joint  defendants,  is  only  interlocutory, 
until  the  final  decision  of  the  cause  as  to  the  rest: 
and  the  coufessinsr  defendant  mast  receive  the 
same  Judfrment  as  his  co-defendanth. 

Nagotiable  Note— Debt  on— Parties  Defendant.— Quaere, 
mast  an  action  of  debt,  under  the  act  of  Assembly, 
be  brouirht  asraiubt  all  the  parties  to  a  nesrotiable 
paper,  or  may  it  be  maintained  asralnst  any  inter- 
mediate number? 

These  were  two  appeals  from  the  Supe- 
rior Court  of  Law  for  Caroline  county. 

Beck,  brought  two  actions  of  debt  on 
two  several  promissory  notes,  negotiable 
at  the  Bank,  for  $500  each,  and  executed 
by  Taylor,  with  John  T.  Woodford  and 
Wm.  Woodford  as  endorsers.  The 
317  suits  were  brought  against  *these 
defendants  jointly,  under  the  act  of 
Assembly.  W.  Woodford  pleaded  for  him- 
self, nil  debet;  and  Taylor  and  John  T. 
Woodford  pleaded  for  themselves,  nil  de- 
bent.  Issue  was  joined  on  these  pleas.  W. 
Woodford    was    then    surrendered    by    his 


holder.  Gilliam  v.  Clay.  8  Leisrh  595,  citincr  princi- 
Dal  case. 

See  principal  case  also  cited  In  Steptoe  v.  Rand.  19 
Gratt.  13:  Ralcliff  v.  Polly,  12  Gratt.  540;  Chapman 
V.  Hlden,  2  Pat.  &  H.  97. 

See  further,  monotrraphic  fwte  on  *'Bills,  Notes 
and  Checks"  appended  to  Archer  v.  Ward,  9  Gratt. 
622;  monofirraphic  no^c  on  "Witnesses"  appended  to 
Claiborne  v.  Parrish.  2  Wash.  146. 

tJoint  Defendants  -Confession  of  Judgment  by  One 
— Eilcct— It  is  a  well-established  principle  of  law 
that,  except  in  a  few  cases,  the  rule  is  fireneral.  that 
he  who  sues  upon  a  joint  contract,  cannot  recover 
a  separate  Judgment  asralnst  one  of  the  defendants. 
So  armly  Is  this  principle  llxed,  that  even  where 
one  of  two  joint  defendants  confesses  the  action, 
no  judgment  can  be  entered  agrainst  him  till  the 
issue  made  up  by  his  codefendant  is  tried,  and  it  is 
wholly  set  aside  if  the  issue  be  found  for  the  co- 
defendant  Baber  v.  Cook,  1 1  Lelarh  611.  citing  the 
principal  case  as  authority.  And,  in  Steptoe  v. 
Read.  19  Gratt.  9,  it  is  said :  "It  is  a  general  rule  of 
the  common  law,  that  in  a  joint  action  upon 
contract,  there  can  be  but  one  final  judgment, 
which  must  be  either  for  or  against  all  the  defend- 
ants. And  the  rule  is  the  same  whether  the  con- 
tract on  which  the  action  is  founded  is  joint  or 
joint  and  several,  or  whether  the  action  is  founded 
on  several  and  distinct  contracts,  as  in  a  joint  ac- 
tion under  the  statute  against  the  maker  and 
endorser  of  a  note.  Taylor  v.  Beck,  S  Band.  816. 
This  general  rule  does  not  apply  where  the  plea  of 
one  of  the  defendants  admits  the  contract  alleged, 
and  sets  up  his  discharge  by  matter  subsequent:  as 
bankruptcy.  Nor  does  It  apply  where  one  of  the 
defendants  alleges  that  he  is  not  bound  to  perform 
his  contract  by  reason  of  personal  disability  at  tbe 
time  it  was  entered  into;  as  infancy.  And  these 
exceptions  to  the  general  rule  apply  equally, 
whether  the  contract  sued  upon  is  joint  or  joint  and 
several.  Cole  v,  Pennel,  2  Rand.  174:  Woodward  v. 
Newhall.  1  Pick.  R.  500:  Minor  v.  Mech.  Bank  of 
Alexandria,  1  Peters*  U.  S.  R.  46.  But  an  exception 
to  the  general  rule  Is  not  allowed  where  the  defense, 
though  personal  to  one  of  the  defendants,  involves 
a  denial  of  the  making  of  the  contract  on  which  the 
action  Is  founded.  3  Rand.  834,  per  Gbebn,  J.  So 
that  In  an  action  against  several  defendants  upon 
a  joint  or  joint  and  several  contract,  if  it  appear 
from  the  proof  that  one  of  the  defendants  was  not 
a  party  to  the  contract,  though  all  the  other  defend- 
ants were  parties  to  it.  judgment  will  be  rendered 
In  favor  of  all  the  defendants.  Rohr  v.  Davis.  9 
Leigh  80;  Baber  v.  Cook,  11  Leigh  606:  Munford  v. 
Overseers,  etc.,  8  Rand.  313."  To  the  same  effect, 
the  principal  case  is  cited  In  Early  v.  Clarkson,  7 
Leigh  91:  Moffettv.  Bickle.  21  Gratt.  282;  Bush  v. 
Campbell,  26  Gratt.  425:  Choen  v.  Guthrie.  15  W.  Va. 
104.  109,  110:  B.  &  O.  R.  Co.  v.  Bltner,  15  W.  Va.  462: 
Hoffman  v.  Blrcher,  22  W.  Va.  542,  646:  foot-note  to 
Karly  v.  Clarkson,  7  Leigh  83.  containing  quotation 
from  Hoffman  v.  Bircher,  22  W.  Va.  542;  State  v. 
Hays.  80  W.  Va.  1 11,  8  S.  E.  Rep.  180 

See  further,  monographic  note,  on  "Judgments" 
appended  to  Smith  v.  Charlton.  7  Gratt.  425:  mono- 
graphic no<^  on  "Bonds"  appended  to  Ward  v.  Chtirn. 
18  Gratt.  601. 


special  bail,  and  confessed  judgment.  la 
one  of  the  cases,  the  Court  gave  judgment 
against  W.  Woodford  on  his  cognovit 
actionem.  In  the  other,  the  Court  refused 
to  enter  up  judgment  against  W.  Wood- 
ford, on  his  confession.  At  the  trial  of  the 
issues,  the  defendants  offered  to  introduce 
the  said  W.  Woodford  as  a  witness  on  their 
behalf;  but  the  Court  held,  in  both  cases, 
that  he  was  incompetent,  and  excluded  his 
evidence.  To  this  opinion  of  the  Court, 
the  defendants  excepted. 
The  defendants  appealed  to  this  Court 
The  various  and  important  points  in- 
volved in  these  causes,  were  twice  argued 
with  great  learning  and  ability,  by  Dickin- 
son and  Leigh,  for  the  appellants,  and  by 
Stanard  for  the  appellee;  but  the  minute- 
ness with  which  the  Court  re-viewed  all 
the  topics  urged  at  the  bar,  renders  a  more 
particular  notice  of  the  argument  unnec- 
essary. 

March  18.  The  Judges  delivered  the!r 
opinions.* 

JUDGE  CARR: 

In  these  cases,  two  questions  have  been 
raised  and  discussed,  with  great  ability  and 
research;  1st.  Was  William  Woodford  in- 
terested, when  he  was  called  to  give  evi- 
dence? 2dly.  If  not  interested,  was  he 
incompetent,  as  being  an  endorser  of  the 
promissory  note,  which  is  the  foundation 
of  the  action.  This  last  point  brings,  for 
the  first  time,  before  this  Court,  the  cele- 
brated rule  established  by  the  case  of 
Walton  v.  Shelley,  and  exploded  by  that  of 
Jordaine  v.  Lashbrook;  a  question  which, 
whether  we  consider  the  great  names 
it  has  divided,  or  its  extensive 
318  ♦influence  on  the  interests  of  the 
community,  is  of  the  first  magnitude. 
I  shall  therefore  give  it  the  first  place  in 
my  examination  of  the  cau.se. 

The  case  of  Walton  v.  Shelley,  1  Term. 
Rep.  296,  was  decided  by  the  Court  of 
King's  Bench,  in  1786.  It  was  debt  on  a 
bond.  Pleas,  non  est  factum  and  the  stat- 
ute of  usury.  On  the  trial,  the  defendant 
proved,  that  the  bond  was  executed  in  con- 
sideration of  two  promissory  notes,  en- 
dorsed by  one  Sedley  and  others;  which 
notes  were  given  up  to  the  defendant,  on 
the  execution  of  the  bond.  The  defendant 
then  called  Sedley  to  prove,  that  the  notes 
were  given  for  an  usurious  consideration. 
It  was  objected,  1st,  that  he  was  interested: 
2dly,  that  independently  of  the  question  of 
interest,  he  was  incompetent,  because  he 
was  called  to  invalidate  the  security  which 
he  had  himself  given.  The  Court  wcc  of 
opinion,  that  he  was  not  interested,  or 
rather,  that  he  came  to  gfive  eviden:e 
against  his  interest;  for  while  the  bond  ex- 
isted, he  could  never  be  liable  as  endorser 
of  the  notes;  but  by  destroying  the  bond, 
that  claim  might  be  revived.  "But,"  said 
Lord  Mansfield,  "what  strikes  me,  is  the 
rule  of  law,  founded  on  public  pd'cy,  which 
I  take  to  be  this,  that  no  party,  who  has 
signed  a  paper  or  deed,  shall  ever  6c  per- 
mitted to  give  testimony  to  invalidate  that 
instrument,  which  he  hath  so  sigrned.  And 
there  is  a  sound  reason  for  it;  because  every 
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man,  who  is  a  party  to  an  instrument,  gives 
a  credit  to  it.  It  is  of  consequence  to  man- 
kind, that  no  person  should  hang  Qut  false 
colours,  to  deceive  them,  by  first  affixing 
his  signature  to  a  paper,  and  afterwards 
giving  testimony  to  invalidate  it."  He 
adds,  "the  civil  law  says  nemo  allegans 
suam  turpitudinem  est  audiendus."  The 
other  Judges  agreed  with  Lord  Mansfield. 
It  will  be  seen,  from  this  statement,  that 
the  decision  was  not  confined  to  negotiable 
paper;  but  assumed  the  broad  and  unquali- 
fied ground,  that  no  party,  who  had  signed 
any  paper  or  deed,  should  be  received  as  a 
witness  to  invalidate  it.    And  so  far  as  the 

rule  is  to  derive  authority  from  Lord 
319       Mansfield,     (clarum      ♦et    venerabile 

nomen,)  it  must  certainly  be  taken 
in  its  full  extent. 

In  the  year  1789,  came  on  the  case  of 
Bent  V.  Baker,  3  Term.  Rep.  27.  Assumpsit 
against  one  of  the  underwriters  on  a  policy 
of  assurance.  The  question  was,  whether 
another  underwriter  of  the  same  policy, 
could  be  a  witness  to  prove  circumstances 
tending  to  shew  that  the  underwriters  ought 
not  to  pay  the  loss.  The  counsel  opposed 
to  the  admission  of  the  witness,  pressed 
the  authority  of  Walton  v.  Shelley.  Lord 
Kenyon  (who  was  now  Chief  Justice,  Lord 
Mansfield  having  closed  his  long  and  high 
career,)  remarks,  "It  has  been  said,  that  a 
person  cannot  be  permitted  to  give  evidence 
to  invalidate  an  instrument,  which  he  him- 
self has  executed;  but  I  cannot  assent  to 
that  as  a  general  proposition;  for  I  remem- 
ber a  case  of  a  trial  it  the  bar  of  this  Court, 
where  all  the  subscribing  witnesses  to  Mr. 
JolliflFe's  will,  were  permitted  to  give  evi- 
dence of  the  insanity  of  the  testator,  at  the 
lime  of  making  it.  Now,  in  that  case,  they 
came  to  destroy  the  instrument  they  had 
attested;  and  though  their  testimony  was 
ultimately  discredited,  yet  no  doubt  was 
entertained  respecting  their  competency." 
The  reporter  makes  Lord  Kenyon  add, 
"that  he  agreed  with  his  brother  Buller, 
that  where  a  person  has  signed  a  negotia- 
ble instrument,  he  shall  not  be  permitted 
to  invalidate  it  by  his  testimony."  But  this 
remark  Lord  Kenyon  expressly  denies,  in 
Jordaine  v.  Lashbrook,  that  he  ever  made. 
Mr.  Buller  certainly  observed  in  Bent  v. 
Baker,  that  the  rule  must  be  confined  to 
negotiable  instruments;  and  from  this  time, 
it  was  considered  as  thus  confined.  In  this 
state,  it  maintained  a  fluctuating  and  pre- 
carious existence;  sometimes  acknowl- 
edged, sometimes  denied  by  the  Judges  at 
Nisi  Prius;  till  the  year  1798,  when  the  case 
of  Jordaine  v.  Lashbrook,  7  Term.  Rep. 
601,  brought  the  question  again  before  the 
King's  Bench;  and  the  rule  of  Walton  v. 
Shelley,  was  uprooted  from  the  foundation, 
•and  has  never  since  been  acknowledged  as 

law,  in  any  of  the  English  Courts. 
320       *Jordaine  v.  Lashbrook,  has  restored 

the  ancient  rule;  and  it  is  now  .set- 
tled law  there,  that  the  endorser  of  ne- 
gotiable paper,  may  be  received  to 
invalidate  it.  See  Jones  v.  Brook,  4  Taunt. 
464;  Howard  v.  Braithwaite,  1  Ves.  &  Beam. 
202;  Chitty  on  Bills,  and  the  late  writers 
on  evidence. 

How   the    rule    has   been    settled    in   our 


sister  States,  I  have  not  been  able  fully  to 
ascertain,  not  having  the  books  to  refer  to. 
So  far  as  I  have  had  it  in  my  power  to 
examine,  they  differ  on  the  subject.  Mas- 
sachusetts and  Pennsylvania,  adopted  the 
rule  of  Walton  v.  Shelley,  (as  restricted 
by  Bent  v.  Baker,)  before  that  rule  was 
changed  by  the  English  Courts,  and  they 
are  understood  still  to  adhere  to  it.  New 
York,  with  both  the  cases  [before  it,  adopted 
Walton  V.  Shelley,  confined  to  negotiable 
paper.  But  the  first  case  on  the  subject, 
Winston  v.  Saidler,  3  Johns.  Cas.  185,  was 
decided  by  a  divided  Court,  three  to  two, 
and  Kent  and  Radclif,  were  the  dissen- 
tients. South  Carolina,  it  is  also  said,  has 
adopted  Walton  v.  Shelley;  Connecticut 
and  Tennessee,  Jordaine  v.  Lashbrook. 
These  are  all  the  States,  of  whose  decision 
on  the  subject  I  am  informed.  I  have 
thought  this  brief  history  of  the  rule,  ^not 
improper,  as  it  is  now,  for  the  first  time, 
brought  before  this  Court  for  a  solemn  de- 
cision. 

Let  us  first  consider  the  rule  as  laid  down 
in  Walton  v.  Shelley;  secondly,  as  qualified 
by  Bent  v.  Baker. 

It  is  a  general  and  long  established  prin- 
ciple, that  every  person  is,  a  competent 
witness,  who  is  capable  of  being  sworn, 
has  not  been  convicted  of  an  infamous 
crime,  and  is  not  interested  in  the  cause. 
The  old  cases  upon  the  competency  of  wit- 
nesses, have  gone  upon  very  subtle 
grounds;  but  of  late  years,  the  Courts  have 
endeavoured,  as  far  as  possible,  consistently 
with  those  authorities,  to  let  the  objection 
go  to  the  credit,  rather  than  the  compe- 
tency, of  the  witness;  and  the  question  now 
is  reduced  to  this,  "is  the  witness  to  gain 
or  lose  by  the  event  of  the  cause?"  Was 
the  excluded  witness  in  Walton  v. 
321  Shelley,  either  MUterested  *or  infa- 
mous? As  to  the  interest,  it  was  ac- 
knowledged on  all  hands,  that  it  formed  no 
objection;  he  was  called  to  testify  against 
his  interest.  Was  he  infamous?  All  the 
writers  on  the  subject,  and  the  adjudged 
cases,  shew,  that  to  exclude  a  witness  on 
this  ground,  there  must  be  a  conviction 
and  judgment  against  him,  for  some  in- 
famous crime,  as  treason,  some  species  .of 
the  crimen  falsi,  &c.;  and  the  record  of  the 
conviction  and  judgment  must  be  produced 
on  the  trial.  The  admission  of  the  witness 
himself,  of  his  being  then  in  prison,  under 
judgment  for  felony,  or  of  his  having  been 
guilty  of  perjury  on  another  occasion,  will 
not  affect  his  competency,  however  it  may 
go  to  his  credit.  Rex  v.  Castel  Carinion, 
8  East.  78;  Rex.  v.  Teal,  11  East.  309;  Phill. 
Evid.  24,  5,  6,  and  the  cases  there  cited. 
In  Walton  v.  Shelley,  there  was  no  con- 
viction, no  crime  infamous  in  the  legal 
sense,  imputed  even.  The  witness  was  ex- 
cluded, because  (say  the  Court,)  "no  man 
shall  be  permitted  to  invalidate,  by  his  tes- 
timony, an  instrument  to  which  he  has  put 
his  name.  It  is  hanging  out  false  colours 
to  deceive  mankind.  It  is  alledging  his 
own  turpitude,  which  no  witness  shall  be 
heard  to  do."  Now,  I  say,  that  a  man  may 
be  received  to  invalidate  an  instrument  he 
has  put  his  name  to:  that  a  witness  may  be 
heard,  though  alledging  his  own  turpitude. 
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As  to  the  first;  every  day's  practice 
shews,  that  instrumentary  witnesses  may 
be  heard  to  impeach  the  instrument  they 
have  attested.  Lord  Kenyon,  in  Bent  v. 
Baker,  mentions  the  case  of  Mr.  Jolliffe's 
will.  It  is  reported  under  the  name  of  Low 
V.  Jollilfe,  in  1  Black.  Rep.  365.  In  Title 
V.  Grevet,  2  Ld.  Raym.  1008,  Lord  Holt, 
held  that  a  man,  who  had  conveyed  land, 
might  be  a  witness  to  prove  that  he  had  no 
title;  thus  impeaching  his  own  solemn  act 
and  deed.  The  maxim,  nemo  allegans  suam 
turpitudinem  est  audiendus,  (said  to  be 
taken  from  the  civil  law,  but  which  seems 
to  have  eluded  the  research  of  those  who 
have  sought  it  there)  cannot  possibly  be 
understood  to  apply  to  the  exclusion  of 
witnesses;      such      a      construction 

322  ♦would  destroy  a  main  pillar  in  the 
fabric  of  the  law  of  evidence.    It  has 

beeij  the  practice  of  all  time  to  admit  ac- 
complices; and  yet  they  come  to  acknowl- 
edge themselves  guilty  of  crimes  of  the 
deepest  dye.  If  it  be  said,  that  this  must 
be  so,  or  the  criminal  code  could  not  be 
executed,  I  admit  the  fact;  but  I  say,  if 
the  lives  of  our  citizens  depend  on  such 
evidence,  on  what*  ground  shall  we  reject 
it,  where  property  alone  is  at  stake?  Are 
dollars  and  cents,  or  the  interest  of  com- 
merce, dearer  than  life,  and  more  carefully 
to  be  guarded?  Or  does  not  the  same 
policy  of  the  law,  which  not  only  permits, 
but  invites,  the  particeps  criminis,  to  bring 
the  hidden  deeds  of  darkness  to  light, 
equally  require  the  detection  of  the  usure.r, 
the  gambler,  the  secret  contriver  of  plots, 
conspiracies  and  frauds?  None  but  the 
associates,  the  instruments,  or  the  victims 
of  these  beasts  of  prey,  visit  their  dens,  or 
mingle  in  their  transactions.  If  we  say  that 
these  shall  be  excluded  as  witnesses;  if  we 
shut  out  this  source  of  light;  we  cover  with 
the  mantle  of  darkness  and  impunity,  all 
these  foul  deeds.  In  Cowp.  197,  we  find 
the  case  of  Clark  v.  Shee.  It. was  an  action 
on  the  case,  for  money  had  and  received. 
Plea,  the  general  issue.  The  facts  were 
these.  One  Wood,  being  the  clerk  of  the 
plaintiff,  a  brewer,  and  receiving  money 
from  the  plaintiff's  customers,  and  also  ne- 
gotiable notes  for  the  plaintiff's  use,  in 
the  ordinary  course  of  busmess,  paid  several 
sums  with  this  money  and  notes,  to.  the  de- 
fendants, on  the  chances  of  the  coming  up 
of  the  tickets,  in  the  state  lottery,  contrary 
to  the  lottery  act  of  1772.  The  plaintiff 
and  the  sureties  of  Wood,  released  him; 
and  the  plaintiff  called  him,  to  prove  the 
money  received  by  the  defendant.  Mr. 
Buller,  (then  at  the  bar)  objected  to  his 
competency.  He  said,  "Wood  is  a  parti- 
ceps criminis,  and  therefore  clearly^  incom- 
petent; for  no  man  shall  be  admitted  to 
prove  his  own  turpitude,  as  perjury  or  the 
like."  Lord  Mansfield,  after  stating  the 
case,  said,  "As  to  the  first  point,  there  can 
be  no  doubt,  that  Wood  was  an  admissible 
witness.  In  Bush  v.  Rawlins,  in  debt 
upon  the  statute  of  Geo.  2,  ch.  24, 

323  ^against    bribery,    a    man    who    had 
taken  the  bribery  oath,  was  held  a 

competent  witness  to  prove  that  he  him- 
self had  been  bribed."  Here  we  find  the 
same  great  Judge,  who  was  the  father  of 


Walton  v.  Shelley,  pronouncing  it  a  case 
too  clear  for  doubt,  that  a  clerk  who  had 
broken  the  law,  and  embezzled  his  master's 
money,  might  be  received  to  alledge  his 
own  turpitude;  and  founding  himself  on  a 
case,  where  one  who  had  taken  the  oath 
against  bribery,  was  admitted  to  prove  that 
he  himself  had  been  bribed;  thus  allegans 
suam  turpitudinem,  doubly;  perjury  and 
bribery  combined.  In  all  these  cases,  the 
circumstances  under  which  the  witness  is 
introduced,  must  of  necessity  affect  his 
credit;  sometimes  in  a  greater,  sometimes 
in  a  less,  degree,  according  to  the  colour  of 
his  guilt.  We  can  easily  conceive  cases, 
in  which  the  evidence  of  the  witness  ought 
to  have,  scarcely  the  weight  of  a  feather 
in  the  scale;  and  others,  where  the  moral 
obliquity  would  be  so  slight,  as  hardly  to 
detract  a  feather  frcm  its  weight  Now, 
as  a  general  rule  must  exclude  or  admit 
the  whole  class,  it  has  been  thought  best, 
for  the  inyest'gation  of  truth,  the  protection 
of  morals,  the  suppression  of  vice,  and  the 
execution  of.  the  laws,  to  suffer  them  all 
to  go  before  the*  jury;  who  being,  by  our 
law,  the  uncontrollable  judges  of  the  weight 
of  evidence,  must  be  presumed  as  capable 
of  deciding  on  the  credit,  as  the  Court  arc 
on  the  competency  of  a  witness.  It  appears 
to  me,  therefore,  that  the  rule  whir  h  Walton 
V.  Shelley,  attempted  to  establish,  was  an 
innovation  upon  the  clear  and  settled  law 
of  evidence;  ?uch  as  Judges,  who  are  .he 
ministers  of  the  law  merely,  have  no  right 
to  make. 

Let  us  now  consider  the  rule,  as  re- 
strained by  Bent  v.  Baker,  to  negotiable 
paper.  Between  the  origiral  parties  to 
negotiable  paper,  the  consideration  may  be 
enquired  into;  tut  it  is  a  rule  of  the  law 
merchant,  growing  out  of  the  interests  of 
commerce  and  convenience  of  trade,  that 
against  the  innocent  holder,  no  defence  can 
be  made,   arising  from  the  nature  of  the 

original  transaction;  except 
324      *where  a  statute  has  declared  certain 

acts  and  things  illegal,  and  that  all 
contracts,  securities,  &c.  founded  on  them, 
shall  be  void:  as  for  instance,  our  statutes 
against  usury,  and  gaming,  and  possibly 
there  may  be  others.  In  these  cases,  the 
original  taint  adheres  to  the  paper,  in 
whosesoever  hands  it  may  come.  It  is 
void,  and  the  defence  may  be  set  up,  as 
well  against  the  innocent  holder,  as  the 
usurer  or  gambler  himself.  The  British 
statutes,  and  our  own,  are  alike  as  to  this. 
See  Boyer  v.  Bampton,  2  Str.  1155;  Low  v. 
Waller.  Doug.  735.  So  far  as  the  commer- 
cial rule  holds,  it  applies  to  the  nature  of 
the  defence,  not  to  the  character  of  the 
witness.  No  evidence,  however  unexcep- 
tionable the  witness,  can  be  received.  But 
the  rule  has  its  exceptions,  usury,  garaioR, 
&c.  Here  the  defence  may  be  set  up;  it 
follows  the  paper.  The  defendant  (it  is 
agreed  on  all  hands)  may  prove  the  usury 
or  gaming,  by  any  witness,  whose  name  is 
not  on  the  paper;  and  this  seems  to  me 
decisive,  at  once,  of  the  whole  question; 
for  if  he  is  not  estopped  from  setting  up 
the  defence,  how  can  we  restrain  him,  as 
to  the  evidence,  within  limits  narrower 
than  those  of  the  law?    How  can  we  say^ 
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that  he  shall  be  deprived  of  the  testimony 
of  a  witness,  neither  infamous,  nor  inter- 
ested in  making  a  defence,  which  the  law 
not  only  tolerates,  but  of  which  it  is  the 
parent,  which  it  has  created,  by  declaring 
the  paper  void?  Does  it  not,  by  this  dec- 
laration, disrobe  it  of  its  commercial  char- 
acter? Can  we  say  this  is  a  negotiable 
note,  entitled  to  all  the  privileges  of  such 
paper;  and  that,  therefore,  the  endorser, 
though  swearing  against  his  interest,  and 
though  admissible  in  all  other  cases,  shall 
not  be  heard  to  prove  it  usurious,  when 
the  statute  has  authorised  the  maker  to 
plead  and  prove  the  usury?  Suppose  I 
were  to  lose  to  B.  $200  at  unlawful  gaming. 
I  execute  to  him  my  bond,  signed,  sealed 
and  delivered,  for  $100.  He  assigns  it  to 
C.  I  make  a  negotiable  note  to  him,  for 
the  other  $100.  He  indorses  it  to  D.  I  am 
sued  on  the  bond  and  note.  I  plead  to  each 
the  statute  of  gaming.     On  the  trial, 

325  I  call  B.  the  assignor  *and  endorser, 
to  sustain  my  plea.  He  does  not  ob- 
ject to  giving  evidence;  but  it  is  objected 
by  the  assignee  and  endorsee,  that  he  is 
incompetent.  Would  it  not  be  strange,  that 
the  objection,  though  over-ruled  at  once  as 
to  the  bond,  should  be  sustained  as  to  the 
note;  when  the  statute  has  declared  both 
void?  Such  a  construction,  it  seems  to  me, 
would  open  a  door,  by  which  gamblers  and 
usurers  might  easily  escape  detection,  and 
defeat  the  law.  They  would  only  have  to 
take  negotiable  notes  and  bills  of  exchange, 
for  their  unlawful  winnings  and  loans,  and 
get  those,  who  are  witnesses  to  the  trans- 
action, to  put  their  names  upon  the  paper. 
This  could  be  easily  arranged.  I  think, 
therefore,  that  the  rule,  as  qualified  by 
Bent  V.  Baker,  is  just  as  untenable  as  that 
laid  down  in  Walton  v.  Shelley.  It  has 
been  said,  that  the  decision  in  Jordaine  v. 
Lashbrook,  was  greatly  influenced  by  a 
consideration  of  its  effect  on  the  revenue 
laws.  But  any  one  who  reads  the  case, 
will  see,  that  the  Judges  founded  themselves 
on  general  reasoning;  and  their  arguments 
carry  the  strongest  conviction  to  my  un- 
derstanding. It  is  remarkable,  that  Ken- 
yon,  Grose,  and  Lawrence,  declare  explic- 
itly, that  there  was  no  case  in  the  books  to 
support  Walton  v.  Shelley;  and  that  Ash- 
hurst,  who  adhered  to  his  former  opinion, 
did  not  produce  a  single  authority  to  sus- 
tain it.  He  rested  solely  on  Walton  v. 
Shelley,  the  imposing  name  of  Lord  Mans- 
field, and  the  mischiefs  of  a  contrary  de- 
cision, to  the  interests  of  commerce.  But 
these  arguments  did  not  avail;  and  it  seems 
to  me  strange,  if  such  a  rule  be  necessary 
for  the  protection  of  negotiable  paper,  that 
England,  the  most  commercial  nation  in 
the  world,  should  have  been  so  late  in 
resorting  to  it;  and  should,  after  so  short 
a  trial,  have  abolished  it  altogether. 

It  was  said  in  the  argument,  that  the 
decision  in  Jordaine  v.  Lashbrook,  had 
probably  given  rise  to  the  statute  of  58 
Geo.  3,  ch.  93,  which  provides,  that  no  bill 
of  exchange  or  prommissory  note,  though 
given  for  an  usurious  consideration,  shall 
be  void  in  the  hands  of  an  endorsee 

326  for  *value,  unless  at  the  time  of  his 
discounting  or  paying  the  consider- 


ation of  the  same,  he  had  actual  notice  of 
the  usury.  But  in  Chapman  v.  Black,  2 
Barn.  &  Aid.  589,  the  Court  assign  to  it 
a  different  origin.  They  say  it  was  prob- 
ably passed,  in  consequence  of  the  decision 
of  Laws  V.  Mazerado,  1  Starkie,  385;  a  case 
decided  in  1816,  not  touching  at  all  the 
question  of  the  competency  of  a  party  tp 
negotiable  paper,  to  impeach  it,  by  his  evi- 
dence; but  deciding  merely  that  the  bona 
fide  holder  of  a  bill  of  exchange  cannot 
recover  upon  it,  against  the  acceptor,  where 
the  payee  had  endorsed  it,  upon  an  usurious 
contract,  made  at  the  time  of  the  endorse- 
ment. 

It  may  be  observed  upon  this  law,  that 
it  does  not  interfere,  in  the  slightest  de- 
gree, with  the  decision  of  Jordaine  v. 
Lashbrook.  So  far  as  it  protects  the  en- 
dorsee, it  is  by  taking  away  the  defence; 
but  if  he  is  an  endorsee  with  notice,  the 
act  does  not  protect  him,  and  both  the 
usury  and  the  notice  may  be  proved  upon 
him,  by  one  whose  name  is  on  the  paper. 
If  the  Legislature  had  supposed,  that  the 
mischief  they  were  about  to  remedy,  re- 
sulted from  Jordaine  v.  Lashbrook,  they 
would  have  changed  the  law  of  evidence, 
which  that  case  established  on  its  ancient 
foundation,  instead  of  restraining  the  op- 
eration of  the  statute  of  usury;  and  they 
would  have  done  this,  as  soon  as  the  mis- 
chief was  discovered;  whereas,  the  statute 
did  not  pass,  till  twenty  years  after  the 
decision  of  Jordaine  v.  Lashbrook. 

Another  remark  suggested  by  this  law 
is,  that  in  England,  it  seems  to  be  thought, 
that  when  any  favoured  class  of  cases  is 
to  be  shielded  from  the  operation  of  a  law, 
this  must  be  effected  by  the  law  making 
power,  and  not,  that  it  is  the  province  of 
the  Courts,  for  the  purpose  of  reaching 
the  object,  to  assume  the  Legislative  func- 
tion, of  changing  the  settled  law  of  evi- 
dence. 

Upon  the  best  view,  therefore,  that  I 
have  been  able  to  take  of  the  subject,  I 
conclude,  that  the  being  an  endorser  of 
the    note,    did    not    render    W.    Woodford, 

incompetent. 
327  *As  to  the  other  point,  whether  W. 

Woodford  was  interested  in  this 
cause;  it  will  be  discussed  at  large  by  some 
of  the  Judges  who  follow  me.  I  shall  not 
attempt  to  anticipate  what  they  will  ex- 
press so  much  better;  but  will  content 
myself  with  saying,  that  I  concur  with 
them  in  the  following  positions:  that  our 
statute  giving  a  joint  action  in  this  case 
(though  on  separate  contracts)  subjects 
the  parties  to  all  the  consequences,  flowing 
from  the  settled  rules  of  the  common  law, 
governing  joint  actions:  that  of  these  con- 
sequences, one  is,  that  the  plaintift  must 
recover  against  all  or  none;  another,  that 
he  has  a  right  to  a  joint  judgment  against 
all  for  his  debt,  and  all  his  costs:  that  of 
this  joint  judgment,  W.  Woodford  had  no 
right  to  deprive  him,  by  having  his  cog- 
novit actionem  entered  finally,  against  the 
plaintiff's  will,  while  the  cause  was  depend- 
ing on  the  pleas  of  the  other  defendants: 
that  the  act,  making  a  confession  of  judg- 
ment equal  to  a  release  of  errors,  did  not 
change   the   case   as   to   the   rights   of  the 
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plaintiff,  or  the  propriety  of  the  entry:  that 
the  cognovit  tendered,  could  only  be  re- 
ceived and  entered  by  the  Court,  as  an  in- 
terlocutory judgment,  dependent  on  the 
final  judgment  to  be  rendered  in  the  case; 
and,  consequently,  that  W.  Woodford  was 
interested  in  that  judgment,  and  could  not 
be  admitted  as  a  witness. 

JUDGE  GREEN: 

The  question  whether  Woodford  was  a 
competent  witness  for  the  other  defend- 
ants, to  any  purpose,  depends  upon  the 
construction  of  the  statute,  under  which 
these  actions  are  brought,  and  the  act  de- 
claring, that  a  judgment  on  confession 
shall  be  equal  to  a  release  of  errors. 

As  to  the  first  of  these  statutes;  it  au- 
thorises any  one  entitled  to  demand  any 
sum  of  money,  upon  a  protested  bill  of 
exchange,  to  commence  and  prosecute  an 
action  of  debt,  for  principal,  interest, 
damages  and  charges  of  protest  against 
drawers  and  endorsers  jointly;  or 
328  either  of  them  *separately;  a  pro- 
vision afterwards  extended  to  nego- 
tiable notes.  The  remedy  given  by  this 
statute,  was  perfectly  novel  in  all  respects: 
since  it  authorised  a  joint  action,  upon 
several  contracts;  and  such  an  action  of 
debt,  even  against  one  only,  as  was  not 
known  to  the  common  law.  Upon  the  con- 
struction of  this  statute,  the  first  question 
is,  whether,  if  the  plaintiff  elects  to  sue  the 
drawer  and  endorsers  jointly,  he  must  sue 
all,  or  whether  he  may  sue  a  part  of  them 
only;  as,  in  case  of  a  bill  of  exchange,  the 
endorsers  without  the  drawer,  or  the 
drawer  and  second  endorser,  without  the 
first  endorser.  I  put  the  examples  in  this 
way,  because,  as  the  statute  only  gives  a 
new  remedy,  without  affecting  or  varying 
the  character  of  the  security  as  commercial 
paper,  or  the  substantial  rights  and  re- 
sponsibilities of  the  parties  (as  was  decided 
in  Slacum  v.  Pomeroy,  6  Cranch,  225)  it 
probably  would  not  be  doubted,  that  the 
holder,  although  the  bill  came  to  him  after 
many  endorsements,  might  strike  out  as 
many  of  the  endorsements  as  he  pleased, 
and  claim  as  the  immediate  endorsee  of 
the  first  or  any  subsequent  endorser,  at 
his  pleasure;  and  sue  the  drawer  and  the 
first  endorser,  and  as  many  of  the  other 
endorsers,  as  he  pleased,  in  a  joint  action, 
striking  out  such  of  the  names  (standing 
after  the  names  of  those  of  the  endorsers, 
who  are  sued)  as  he*  did  not  choose  to 
make  defendants  to  the  suit.  So,  if 
one  of  the  endorsers  had  taken  up 
the  bill,  he  might  sue  the  drawer  and  the 
endorsers,  who  stood  before  him,  jointly. 
But  it  seems  to  me,  that  if  more  than  one 
are  sued,  both  the  drawer  and  first  endorser, 
must  be  defendants;  for  without  the  drawer, 
the  action  would  not  be  commenced  ac- 
cording to  the  terms  of  the  act;  and  without 
the  first  endorser  (if  a  subsequent  endorser 
was  a  defendant,)  the  action  would  not  be 
either  joint  against  the  drawer  and  en- 
dorsers, nor  against  any  one  of  them  sepa- 
rately; and  the  name  of  the  first  endorser 
cannot  be  struck  out,  without  destroying 
the  plaintiff's  title.  The  statute  has,  in 
terms,  given  the  same  remedy  in  this  case. 


as    if    all    the    parties    to    the    bill, 

329  drawers    and    endorsers,    ♦had    exe- 
cuted their  joint  and  several  bond  to 

the  plaintiff;  the  known  rule  of  law,  in 
which  case,  is,  that  the  parties  are  only 
bound  according  to  their  contract;  and  that 
all,  or  only  one,  must  be  sued,  and  no  in- 
termediate number  can.  This  being  the 
settled  law,  as  to  the  effect  of  a  joint  and 
several  contract,  it  is  fair  to  presume  that 
the  Legislature  meant,  that  the  same  terms 
used  in  the  statute,  should  have  the  same 
effect.  If  the  provision  of  the  statute  had 
been,  that  the  holder  might  sue  the  drawer 
and  endorsers  jointly,  and  had  not  pro- 
vided for  suing  them  separately,  it.conld 
hardly  be  contended,  that  an  action  of  debt 
under  the  statute,  could  be  brought  against 
one  only;  and  it  was  to  avoid  this  conse- 
quence, that  the  act  provided,  explicitly, 
for  a  separate  action  of  debt  against  either. 
If  the  act  were  construed  to  authorise  a 
separate  action,  by  virtue  of  the  authority 
to  prosecute  a  joint  action,  this  last  provi- 
sion would  have  been  wholly  superfluous. 
A  construction  which  would  have  author- 
ised a  suit  against  two  out  of  three,  would 
have  authorised  a  ^uit  against  one  of  two. 
whether  drawer  or  endorser. 

Again.  The  statute  authorises  any  one 
having  a  demand  for  any  suin  of  money, 
&c.  to  sue  the  drawer  and  endorsers  jointly,, 
or  either  of  them  separately.  This  must 
mean,  having  a  right  to  demand  against 
all  those  who  are  sued;  for  the  statute 
could  not  have  intended  to  authorise  a  suit 
against  one  or  more,  against  whom  the 
plaintiff  had  no  right  to  demand  any  thing; 
especially  as  those  discharged  could  not 
recover  their  costs;  as  will  be  more  par- 
ticularly adverted  to  hereafter.  If,  there- 
fore, one  of  the  defendants,  in  such  an 
action,  is  discharged  by  the  act  of  the  plain- 
tiff, as  by  discontinuing  the  action  against 
him;  or  shews  by  the  pleadings  or  proofs, 
that  he  is  entitled  to  be  discharged;  it 
shews  that  the  plaintiff  had  not,  as  the 
statute  requires,  a  right  to  demand  a  sum 
of  money  against  all  the  defendants,  which 
is  a  pre-requisite  to  his  right  to  prosecute 
the  action  under  the  statute;  and  he  can 
have  no  judgment  against  the  other 

330  defendants.     The  plaintiff  *must  not 
only   have   a   demand   for   a   sum  of 

money,  against  all  who  are  sued,  but  for 
the  same  sum.  This  may  be  thought  to 
be  an  extremely  strict  and  literal  construc- 
tion of  the  statute;, and  so  it  is.  But  it  is 
necessary,  in  order  to  avoid  the  extremely 
inconvenient  and  mischievous  consequences 
of  a  more  liberal  construction,  which  should 
consider  a  suit,  under  this  statute,  against 
several,  as  a  joint  and  several  suit,  so  as 
to  enable  the  plaintiff  to  discontinue  as  to 
one,  and  take  judgment  against  the  others; 
or  to  take  several  judgments  against  the 
several  defendants,  for  different  sums.  If 
the  acceptor  make  a  partial  payment  to 
the  holder,  it  enures  to  the  benefit  of  the 
drawer  and  all  the  endorsers;  and  all  re- 
main liable  to  the  holder's  demand  for  the 
balance,  and  for  no  more.  So,  if  the 
drawer  make  a  partial  payment  to  the 
holder,  it  enures  to  the  benefit  of  the  ac- 
ceptor, as  against  the  holder;  because  the 
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acceptance  of  a  bill  does  not,  as  between 
the  drawer  and  acceptor,  extinguish  the 
orginal  consideration,  upon  which  the  bill 
was  accepted,  unless  the  money  be  paid; 
or  if  a  partial  payment  be  made  by  the 
acceptor,  it  operates  as  a  partial  discharge 
only  of  the  original  consideration;  and  if 
the  drawer  pay  the  whole  amount  of  the 
bill,  or  a  part,  he  may  sue  the  acceptor, 
upon  the  original  consideration,  for  so 
much  as  he  has  paid.  And  therefore  it  is, 
that  where  a  partial  payment  has  been 
made  to  the  holder,  by  the  drawer  of  a 
bill,  such  payment  avails  the  acceptor; 
since  the  party  making  such  payment,  may 
recover  upon  the  original  consideration, 
against  the  acceptor,  as  well  as  he  could 
upon  the  bill,  and  suffers  no  loss,  in  conse- 
quence of  the  acceptor's  havinc;  a  credit 
for  payments  made  by  him.  This  rule  is 
necessary  to  prevent  the  mischief  of  the 
holder's  recovering  the  whole  of  the  ac- 
ceptor, and  holding  so  much  as  he  has 
received  from  the  drawer,  as  a  trustee  for 
him,  in  cases  where  the  bill  may  have  been 
accepted  for  the  accommodation  of  the 
drawer.  But  where  the  payee,  or  any  sub- 
sequent endorsee  of  a  bill,  makes  a  par- 
tial     payment     to     the     holder,     it     does 

not  discharge,  pro  tanto,  any  person 
331       *liable    before    him;    but    the    holder 

can,  and  ought,  if  he  sues  him,  to 
recover  from  the  person  or  persons  liable 
before  the  person  who  has  made  such  pay- 
ment, the  whole  amount  of  the  bill,  unpaid 
by  the  defendant,  and  hold  so  much  as  he 
has  received  of  any  of  the  subsequent  en- 
dorsers, as  a  trustee  for  him,  or  those  who 
have  made  such  partial  payment.  The  rea- 
son of  this  is,  that  the  acceptor  is  bound 
to  all  the  parties,  except  the  drawer,  only 
by  virtue  of  the  bill,  upon  the  law  of  mer- 
chants; and  he  cannot  be  responsible  to 
various  actions  on  one  contract.  As  to 
him,  the  legal  title  to  the  note  or  bill  is 
in  the  holder  only;  so  that,  if  the  holder 
did  not  recover  from  the  acceptor  all  that 
was  due  from  him,  without  regard  to  any 
payments  made  by  the  parties,  other  than 
the  drawer,  either  the  acceptor  would  be 
liable  to  as  many  actions  upon  a  single 
contract,  as  the  several  parties  have  made 
several  payments  (which  cannot  be  ad- 
mitted;) or  those  making  the  payments, 
would  have  no  remedy  at  all  against  any 
of  the  parties,  except  his  immediate  en- 
dorser, for  the  consideration  paid  to  him. 
So,  in  an  action  by  the  holder  against  any 
other  of  the  parties,  he  may  recover  all  that 
has  not  been  paid  by  the  defendant,  or  by 
some  one  liable  before  him. 

Suppose,  then,  that  in  an  action  under 
the  statute,  by  the  holder  against  the 
drawer  of  a  bill  of  exchange,  and  several 
endorsers,  it  should  appear  that  all  the 
parties,  except  the  drawer  or  acceptor,  had 
made  partial  payments  to  the  holder. 
What  judgment  could  be  rendered?  Not 
a  judgment  against  all  the  defendants,  for 
the  whole  amount  of  the  bill;  for,  although 
upon  the  principles  above  stated,  if  the 
drawer  had  been  sued  alone,  and  had  paid 
nothing,  judgment  might  be  rendered 
against  him  for  the  whole  amount  of  the 
bill   or   note,   notwithstanding  a  part  may 


have  been  paid  to  the  holder  by  the  other 
endorsers,  and  the  holder  be  a  trustee  for 
those  who  had  paid,  to  the  amount  of 
their  payments;  yet,  nothing  could  justify 
a  judgment  against  the  other  defendants 
who  had  paid,  for  more  than  they  owed, 

after  having  credit  for  the  payments 
333      made  by  *them.     Could  a  judgment 

be  rendered  against  each,  for  the 
balances  remaining  unpaid  by  them  re- 
spectively, as  if  separate  suits  had  been 
prosecuted  against  them?  I  think  pot;  be- 
cause the  statute,  in  terms,  contemplates 
only  a  single  sum  of  monev  to  be  due  from 
all  the  defendants,  to  the  plaintiff.  It  would 
produce  a  necessity,  sometimes,  of  enter- 
ing, in  the  same  cause,  as  many  several 
judgments,  as  there  were  defendants,  and 
one  more  for  costs;  and  great  difficulty  in 
executing  them,  contrary  to  all  the  prin- 
ciples and  analogies  of  the  common  law. 
The  consequences  of  such  an  innovation 
can  hardly  be  foreseen.  For  the  same  rea- 
sons that  judgments  might  be  rendered 
severally,  they  might  be  rendered  succes- 
sively; and  after  giving  judgment  against 
one,  it  might  appear,  in  the  same  record, 
that  another  had  paid  the  whole  debt;  and 
all  thereby  entitled  to  a  discharge.  I  do 
not  think  that  such  an  effect  ought  to  be 
given  to  the  statute;  unless  such  appeared, 
manifestly,  to  be  the  intention  of  the  Leg- 
islature. It  seems  to  me,  that  the  statute 
intended  to  give  the  joint  action,  and  to 
leave  all  the  consequences  of  such  action, 
to  be  governed  by  the  principles  of  the 
common  law. 

Could  a  judgment,  in  such  case,  be  en- 
tered against  all  the  defendants,  for  the 
sum  found  due  to  the  plaintiff,  after  credit- 
ing all  which  had  been  paid  to  him,  by  all 
the  parties  to  the  bill?  If  it  could,  the 
consequence  would  be,  that  the  last  en- 
dorser, when  there  were  more  than  one, 
having  paid  a  part  of  the  debt,  could  not 
recover  what  had  been  paid,  against  the 
drawer;  for,  as  between  such  last  endorser, 
and  the  drawer,  there  is  no  privity  of  con- 
tract, upon  which  to  found  any  action  at 
the  common  law.  The  former  could  not 
sue  the  latter,  upon  the  bill,  upon  the  cus- 
tom of  merchants,  because  there  being  al- 
ready a  judgment  on  the  bill  against  the 
drawer,  no  new  action  could  be  maintained 
against  him,  upon  it,  by  any  one.  The 
last  endorser  would  thus  lose  all  remedy 
for  what  he  had  paid,  against  all  the  other 
parties  to  the  bill,  except  against  his 
immediate      endorser;      a     remedy     which 

he  would  have  had,  through  the 
333       *holder  of  the  bill,  as  his  trustee,  if 

the  parties  had  sued  severally.  Ought 
this  right,  against  the  remote  parties  to 
the  bill,  to  be  lost  by  giving  a  new  remedy 
to  the  holder?  It  may  be  said,  that  the 
statute  contemplates  a  recovery  for  the 
sum  due  to  the  plaintiff;  the  balance,  after 
crediting  all  payments  made  by  any  of  the 
parties,  and  tor  which  all  are  responsible; 
that  the  right  of  an  endorser,  through  the 
holder  as  his  trustee,  against  the  remote 
parties  to  the  bill,  is  not  founded  upon 
inflexible  principles  of  law,  but  upon  a 
practice  of  convenience,  which  the  statute 
over-rules.     I  have  great  doubts,  whether, 
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in  such  case,  the  judgment  should  be  for 
all  the  defendants.  The  plaintiff  should 
have  judgment  against  all  for  the  balance 
due  him,  after  crediting  all  payments.  It 
is  not  necessary  to  decide  that  question,  in 
this  case;  since,  whether  the  proof  of  pay- 
ments by  any  one,  which  the  others  had 
not  a  right,  in  several  actions,  to  avail 
themselves  of,  should  discharge  all,  or  au- 
thorise a  judgment  against  all,  only  for  the 
balance  due  to  the  plaintiff,  the  question  of 
Woodford's  competency  would  be  affected 
precisely  in  the  same  way. 

A  judgment  for  all  the  defendants,  upon 
the  ground  that  one  had  shewn  that  he  was 
entitled  to  be  discharged,  would  not  preju- 
dice the  rights  of  the  plaintiff  against  the 
other  defendants,  in  new  and  separate  suits 
against  them.  For  it  would  generally  ap- 
pear, upon  the  record,  that  one  was  dis- 
charged upon  the  merits,  of  .which  he 
might  avail  himself  in  bar  of  another  ac- 
tion; and  that  the  others  were  discharged, 
because  the  plaintiff  had  not  made  out  a 
case  which  authorised  his  suit  under  the 
statute;  of  which  they  could  not  avail  them- 
selves in  another  suit  by  the  plaintiff 
against  them.  If  in  any  case,  such  fact 
existed,  and  did  not  appear  upon  the  rec- 
ord, it  might  be  averred  and  proved  in  a 
subsequent  suit. 

But  it  is  insisted  that  this  joint  action 
upon  several  contracts,  authorised  by  stat- 
ute, does  not  come  within  the  reason  of 
the  rules  of  the  common  law,  as  to  joint 
actions  upon  an  entire  and  joint  con- 
tract; and  that  there  are  even  cases, 
334  *in  actions  upon  a  joint  contract,  in 
which  a  judgment  may  be  given  for 
one,  and  against  another  defendant;  as  in 
the  case  of  the  bankruptcy  or  infancy  of 
one  of  the  defendants.  In  these  cases,  the 
one  is  discharged  without  affecting  the  lia- 
bility of  the  other,  because  he  pleads  a 
matter  which  goes  to  his  personal  dis- 
charge, without  shewing  that  the  contract 
never  existed  as  charged  in  the  declaration, 
or  had,  in  any  way,  oeen  barred  or  satis- 
fied; and  the  ground  of  the  discharge  of 
the  one,  must  appear  upon  the  record,  or 
one  cannot  be  discharged  without  the 
other.  As,  if  an  infant  were  to  give  his 
infancy  in  evidence  upon  the  plea  of  non 
assumpsit,  and  the  issue  were  found  for 
him;  judgment  must  be  given  for  both  de- 
fendants, unless  it  appeared  somehow  upon 
the  record,  that  he  was  discharged  upon 
the  ground  of  infancy.  So  if  the  contract 
declared  on,  appeared  to  be  void  ab  initio, 
and  not  merely  voidable  at  the  election  of 
the  infant,  no  judgment  could  be  had 
against  the  adult;  for  this  would  falsify 
the  declaration.  The  very  ancient  case  in 
Viner,  of  a  suit  upon  a  bond  against  two, 
and  the  plea  of  non  est  factum  found  for 
one,  and  a  judgment  for  him  and  against 
the  other,  is  referred  to.  I  should  doubt 
whether  this  case  would  now  be  considered 
as  law;  since  the  finding  of  the  issue  of 
non  est  factum  as  to  one,  would  completely 
disprove  the  contract  stated  in  the  declara- 
tion; and  to  this  effect  was  the  decision  of 
the  Chief  Justice,  in  the  case  of  Dandridge 
and  his  sureties,  cited  at  the  bar.  The 
cases  too,  of  actions  of  tort,  are  referred 


to,  in  which  the  plaintiff  may  succeed 
against  some,  and  fail  against  others;  and 
even,  as  it  is  said  in  some  very  ancient 
cases,  have  several  judgments,  in  one  ac- 
tion, against  several  defendants,  for  several 
trespasses.  I  should  doubt  too,  whether  the 
proposition  laid  down,  in  these  last  men- 
tioned cases,  is  now  law.  It  seems  that  only 
one  judgment  can  be  had,  in  one  action  of 
tort,  against  all  the  defendants  who  are  re- 
sponsible, and  for  the  same  damages  and 
costs.  If  there  be  two  defendants  found 
guilty  of  several  trespasses,  I  should  think 
that   such   a  finding  ought  to  abate 

335  *the  suit;  but  it  seems,  the  plaintifiE 
may  cure  the  error  of  suing  two,  in 

one  action  for  several  trespasses,  by  a  nolle 
prosequi  as  to  one,  and  taking  judgment 
against  the  other.  1  Chitty's  Plead.  74. 
The  plaintiff  may  discontinue  as  to  one, 
and  have  judgment  against  the  others;  or 
one  may  be  found  not  guilty,  and  judgment 
be  had  against  the  others;  because  a  tort 
is  in  its  nature  the  separate  act  of  each 
individual;  and  the  plaintiff  had  originally 
a  right  to  sue  all,  or  any  one,  or  any 
number,  at  his  pleasure.  But  even  in  these 
cases,  if  one  pleads  a  plea,  which  shews 
that  the  plaintiff  has  no  right  of  action 
against  any,  and  it  is  found  for  him,  it 
destroys  the  plaintiffs  action  against  all. 
The  case  of  two  executors  sued  for  a  debt 
of  the  testator,  and  one  charged  because 
he  has  assets,  and  the  other  discharged, 
because  he  has  none,  is  like  the  case  of 
infancy  and  bankruptcy.  It  is  a  personal 
discharge;  not  on  the  ground  that  the  plain- 
tiff's right  of  action  never  existed,  as 
charged  in  his  declaration,  or  had  been  in 
any  way  barred  or  satisfied.  The  declara- 
tion, in  such  cases,  contains  no  allegation 
in  respect  to  assets,  in  the  hands  of  the 
executors. 

In  the  case  at  bar,  the  discharge  of  one 
defendant  does  not  go,  necessarily,  in  all 
cases,  to  the  discharge  of  the  others  from 
liability  in  some  form  of  action.  But  this 
case  is  I  distinguishable  from  all  others 
which  have  been  mentioned,  in  this;  that 
the  remedy  is  purely  statutory:  that  the 
statute  requires,  in  order  to  enable  the 
plaintiff  to  sue  the  drawer  and  endorsers 
jointly,  that  he  should  have  a  demand 
against  all  for  the  same  sum  of  money; 
and  if,  for  any  cause,  he  cannot  sustain 
his  demand  against  any  one,  it  shews  that 
such  a  case  does  not  exist,  as  the  statute 
requires,  to  justify  such  an  action.  It  is 
like  the  case  of  a  party  failing  to  prove  the 
contract,  as  laid  in  his  declaration. 

If  Woodford,  therefore,  had  stood  upon 

his  plea,  and  not  confessed  the  action,  he 

would  not  have  been  a  competent  witness, 

to  any  purpose,  for  the  other  defendants: 

since  he  would  have  had  a  direct  in- 

336  terest  in  the  event  of  ♦the  issues  as 
to  them,  whether  his  evidence  went 

to  discharge  them  altogether,  or  only  to 
diminish  the  amount  of  their  responsibility. 
What  effect  had  Woodford's  confession 
of  the  plaintiff's  action,  upon  the  question 
of  his  competency  to  give  testimony  for 
the  other  defendants?  The  plaintiff  refused 
to  accept  this  confession,  and  to  take  judg- 
ment thereon.     It  is  not  necessary  to  en- 
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quire,  whether  a  proper  and  unimpeachable 
judgment  might  have  been  entered  on  this 
confession,  separately,  against  Woodford, 
if  the  plaintiff  had  desired  it.  One  case  has 
passed  this  Court,  in  which  such  a  separate 
judgment  has  been  allowed,  upon  the  agree- 
ment of  the  plaintiff  and  one  defendant, 
and  the  cause  proceeded  ii>  against  the 
other  defendant;  but  the  cause  was  not 
considered  upon  the  point  now  under  con- 
sideration. Even  in  those  cases  in  which 
one  of  the  parties  may  be  discharged,  and 
not  the  other,  as  in  the  c*ase  of  bankruptcy, 
the  Court  will  not  discharge  the  bankrupt, 
before  the  verdict  as  to  the  other  party, 
for  the  purpose  of  enabling  him  to  give 
evidence  for  the  other  party;  and  in  the 
cases  of  trespass,  it  is  discretionary  in  the 
Court,  to  discharge  one,  to  enable  him  to 
give  evidence  for  another  defendant.  That 
is  only  done,  where  the  plaintiff  appears 
to  have  joined  him  wantonly  in  the  suit, 
for  the  purpose  of  excluding  his  evidence. 
In  actions  of  tort,  one  of  the  defendants 
could  not,  at  common  law,  make  himself 
a  competent  witness,  by  confessing  the  ac- 
tion for  the  whole  amount  of  the  damages 
claimed  in  the  declaration.  The  plaintiff 
could  not  be  bound  to  accept  a  judgment, 
according  to  the  confession;  for  he  would 
thereby  lose  his  subsequent  costs,  as  against 
that  defendant,  and  would,  indeed,  at  com- 
mon law,  be  precluded  from  further  pro- 
ceeding against  the  others.  And  if  judg- 
ment were  not  entered  on  such  confession. 
final  judgment,  notwithstanding  the  con- 
fession, could  only  be  giyen  against  the 
party  confessing,  for  the  damages  found 
against  the  others;  for  he  could  not  bind 
them  by  his  confession,  and  only  one  entire 
joint  judgment  could  be  given.  But 
337  the  *plaintiff  here  had  a  right  to  re- 
fuse an  immediate  final  judgment,  on 
Woodford's  confession;  for  he  was  entitled 
to  a  joint  judgment  for  all  his  costs,  ex- 
pended in  the  prosecution  of  his  action 
against  all  the  defendants.  This  is  the 
effect  of  our  general  law  of  costs;  and  even 
in  cases  in  which  one  of  the  defendants 
may  be  acquitted,  and  a  judgment  against 
the  others  may  be  had,  the  plaintiff  is  en- 
titled to  all  his  costs  against  all  the  de- 
fendants, who  are  found  liable  to  his  action, 
however  those  costs  may  have  been  ex- 
pended; and  the  acquitted  defendants  are 
not  entitled  to  recover  their  costs,  except 
in  the  cases  provided  for  in  the  statute; 
those  of  Trespass,  Assault  and  Battery, 
False  Imprisonment  and  Ejectment.  In 
all  other  cases,  such  as  Case,  Trover  and 
Replevin,  the  acquitted  defendants  are  not 
entitled  to  costs;  and  this  has  been  the 
construction  of  the  English  statutes,  from 
which  ours  are  copied.  If,  in  the  cases 
under  consideration,  one  of  the  defendants 
might  be  discharged,  and  the  others  held 
bound,  he  -  who  was  acquitted  could  not 
recover  his  costs.  The  Court  ought,  there- 
fore, upon  Woodford's  confessing  the  ac- 
tion, to  have  entered  the  confession  and 
continued  the  cause,  as  to  him,  until  the 
case  was  ready  for  a  final  judgment  as  to 
all;  and  then  entered  a  joint  judgment  for 
debt  and  costs,  against  Woodford  and  the 
others.    This  is  the  course  at  the  common 


law.  The  statute  was  made  for  the  benefit 
of  the  plaintiff,  and  cannot  be  used  to  his 
prejudice,  without  his  consent.  At  com- 
mon law.  the  phiintiff  could  not,  if  he 
would,  take  a  final  judgment  against  one 
of  several  defendants,  confessing  the  ac- 
tion. Such  confession  was  not  a  release  of 
errors,  and  was  subject  to  the  final  event 
of  the  cause,  as  to  the  other  parties;  and 
if  they  shewed  that  the  plaintiff  had  no 
right  of  action  against  any  of  the  defend- 
ants, even  in  actions  of  tort,  the  party  con- 
fessing was  entitled  to  avail  himself  of  their 
defence,  and  to  have  a  judgment,  with  the 
other  defendants,  against  the  plaintiff.  The 
Court   could    not,   properly,   enter   a 

338  final  judgment  against  ♦Woodford, 
upon  his  confession,  without  the  as- 
sent of  the  plaintiff,  until  after  the  issues 
were  tried  as  to  the  other  defendants,  and 
the  cause  was  ripe  for  one  entire  and  final 
judgment  as  to  all  the  defendants.  If  an 
interlocutory  judgment  only,  had  been  en- 
tered on  the  confession,  what  ought  the 
Court  to  have  done,  if  it  had  been  found 
after  his  confession,  that  the  other  defend- 
ants were  not  liable  to  the  plaintiff's  demand, 
because  the  contract  never  existed,  or  was 
•not  obligatory  upon  them;  or  because  one 
of  them  had  paid  the  debt,  or  was  not  liable 
to  the  whole  demand,  because  he  had  paid 
it  in  part?  At  the  common  law,  there 
would  have  been  no  difficulty.  The  judg- 
ment, in  such  case,  must  have  been  cither 
for  Woodford,  with  the  other  defendants, 
or  against  him  for  the  same  sum,  that  they 
were  responsible  for.  At  common  law,  a 
confession  of  the  action  was  only  a  warrant 
to  the  Court,  to  enter  a  judgment,  unless 
it  afterwards  appeared  upon  the  record, 
that  the  party  was  entitled  to  be  discharged. 

Our  statute  makes  no  provision  which 
can  enable  us  to  determine,  in  what  cases 
it  is  proper  to  enter  a  final  judgment,  upon 
a  confession,  at  the  time  when  it  is  made, 
or  an  interlocutory  judgment,  subiect  to 
the  future  event  of  the  cause,  as  to  other 
parties.  That  is  left  precisely  as  at  the 
common  law.  Taking  the  terms  of  the 
statute  literally,  it  would  seem  that  if  one 
of  the  defendants,  in  an  action  against  sev- 
eral, confessed  the  action,  and  judgment 
was  thereupon  given  against  him,  and  it 
afterwards  appeared,  in  the  same  cause, 
that  the  other  defendants  had  previously 
performed  the  contract,  or  satisfied  the 
plaintiff's  demand,  (so  as,  at  common  law, 
to  entitle  the  defendant  confessing  to  a 
judgment,  notwithstanding  his  confession,) 
the  error  of  such  judgment  (for  which  it 
would  be  reserved  at  common  law)  would 
be  cured  by  the  statute,  declaring  that  "a 
judgment  on  confession  shall  be  equal  to 
a  release  of  errors."  Yet  if,  in  the  same 
case,  the  Court,  instead  of  entering  a  final 
judgment  upon  such  confession,  had  en- 
tered, (as  was  proper  according  to  the 
principles   of   the   common   law,)    an 

339  interlocutory    *judgment,    subject   to 
the  event  of  the  cause  as  to  the  other 

parties,  and  if  it  had  afterwards  appeared 
in  the  .record,  that  the  other  defendants 
had  performed  the  contract,  or  satisfied 
the  demand,  or  were  released,  or  otherwise 
entitled  to  be  discharged,  upon  a  ground 
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which  went  to  the  whole  action,  and  the 
Court  had  therefore  given  judgment,  as 
well  for  the  defendant  confessing,  as  for 
the  others,  (as  ought  to  be  done,  accord- 
ing to  the  common  law,)  such  a  judgment 
would  be  irreversible;  as  there  would  be 
no  judgment  upon  the  confession,  to  oper- 
ate as  a  release  of  errors.  Thus,  upon  the 
literal  construction  of  the  statute,  it  would 
depend  upon  the  will  of  the  Court,  under 
the  very  same  circumstances^  whether  the 
judgment  shall  be  for  plaintiff  or  defend- 
ant; and  the  judgment  would  be  irreversi- 
ble, whether  given  for  the  one  or  the  other. 
Such  a  consequence  could  hardly  have  been 
contemplated,  or  intended  by  the  Legisla- 
ture. It  could  only  have  intended  that  a 
judgment,  properly  rendered  upon  confes- 
sion, should  have  the  effect  of  a  release  of 
errors.  By  "properly  rendered,"  I  mean, 
where  nothing  appears  in  the  record,  sub- 
sequent to  the  confession,  which,  upon  the 
principles  of  the  common  law,  would  make 
it  improper  to  give  final  judgment  upon 
the  confession.  Notwithstanding  the  literal 
terms  of  the  statute,  it  seems  to  me,  that 
it  is  the  confession,  and  not  the  judgment, 
which,  in  effect,  operates  as  a  release  of 
^rors.  The  Legislature  intended  to  bind 
the  party  by  his  own  act,  and  not  by  the 
act  of  the  Court,  except  so  far  as  it  was 
warranted  by  the  act  of  the  party.  The 
confession  of  the  party  is  a  waiver  of  all 
errors  in  form  or  substance,  in  the  record 
and  proceedings,  up  to  the  time  of  confes- 
sion; but  not  of  any  error  subsequently 
arising.  If  an  actual  release  were  executed, 
of  all  errors  at  any  given  stage  of  the 
cause,  it  would  not  sanction  any  errors 
afterwards  committed;  and  if  a  final  judg- 
ment can  properly  be  entered,  upon  the 
confession,  at  the  time  k  is  made,  then 
such  judgment  cannot  be  reversed,  since 
all  preceding  errors  are  released  by 
the  confession,  and  none  can  after- 
340  wards  *occur.  There  are  many  anal- 
ogous cases,  in  which  the  act  of  the 
party  is  a  waiver,  and  equal  to  a  release 
of  errors,  up  to  the  time  of  doing  the  act, 
but  not  of  errors  subsequently  occurring; 
as  an  appearance  and  pleading  waives  all 
errors  in  the  process.  It  follows,  that  if 
either  of  the  other  defendants  had  been 
discharged  from  the  plaintiff's  demand,  in 
whole  or  in  part,  Woodford,  (the  plaintiff 
having  refused  to  take  final  judgment  on 
the  confession,  at  the  time  it  was  made,) 
would  have  been  entitled  to  avail  himself 
thereof,  and  to  be  discharged  also  in  whole 
or  in  part,  notwithstanding  his  previous 
confession  of  the  plaintiff's  action;  unless 
he  had  chosen  to  renew  his  confession, 
after  the  trial  as  to  the  others;  in  which 
case,  a  valid  and  unimpeachable  judgment 
might  have  been  rendered  against  him. 
The  consequence  is,  that  Woodford  was 
not  a  competent  witness  for  the  other  par- 
ties, to  any  purpose. 

The  cases  relied  upon  by  the  appellant's 
counsel,  in  which  several  judgments  may 
be  had,  against  several  defendants,  (as  in 
criminal  prosecutions  and  ejectment)  have 
no  application  to  the  case  under  considera- 
tion; in  which  one  party  cannot  be  liable 
without  the  others,  and  all  must  be  liable 


to  the  same  extent.  The  act  of  1819,  au- 
thorising a  confession  of  judgement  in  the 
clerk's  office,  by  any  one  in  custody,  for 
the  purpose  of  enabling  him  to  avail  him- 
self of  the  law  for  the  relief  of  insolvent 
debtors,  was  not  in  force  until  after  the 
judgments  in  these  cases  were  rendered: 
and  whatever  may  be  the  construction  of 
that  section,  it  cannot  affect  the  event  of 
these  cases. 

The  question,  whether  a  party  to  a  nego- 
tiable instrument  is  a  competent  witness, 
to  impeach  its  validity,  does  not  affect  the 
result  of  these  cases.  Yet,  as  it  is  under- 
stood that  they  were  brought  up  upon  that 
point,  and  many  cases  are  suspended  in  the 
inferior  Courts,  waiting  the  expected  deci- 
sion of  this  point,  it  is  thought  advisable 
now  to  determine  that  question. 

This  subject  has  been  so  fully  discuss^ 

in     Westminster     Hall,     and     our     sister 

States,     and    has     been     argued    so 

341  thoroughly  *in  this  case,  that  it 
might  be  sufficient  to  say,  that  I  as- 
sent to  the  authority  of  Jordaine  v.  Lash- 
brook,  and  the  opinions  which  have  fol- 
lowed that  case,  referring  to  the  reasons 
upon  which  that  case  was  decided,  in  op- 
position to  Walton  V.  Shelley.  It  may, 
however,  not  be  amiss  to  state,  in  a  sum- 
mary way,  some  of  the  reasons  which  lead 
me  to  this  conclusion. 

The  common  law  method  of  investigating 
facts,  led  to  the  distinction  betw^een  the 
competency  and  credit  of  witnesses;  the 
first,  a  question  for  the  Court,  the  last,  for 
the  jury,  and  with  us,  emphatically  and 
exclusively  for  the  jury.  The  question  of 
competency  was,  in  its  nature,  a  question 
of  credit.  The  only  ground  upon  which 
a  person,  sensible  of  the  obligation  of  an 
oath,  could  be  declared  incompetent,  was, 
that  he  was  wholly  unworthy  of  credit.  If 
his  credit  were  impeached  by  any  circum- 
stance, but  not  necessarily  and  wholly  de- 
stroyed, he  was  competent;  and  the  degree 
of  credit  to  be  given  to  him,  was  to  be 
determined  by  the  jury;  otherwise,  the 
Court  must  have  taken  upon  itself  the  prov- 
ince of  the  jury.  Accordingly,  from  the 
earliest  times,  it  was  settled  that  only  two 
circumstances  necessarily  and  utterly  de- 
stroyed the  credit  of  a  witness;  interest  in 
the  event  of  the  cause,  and  conviction  for 
an  infamous  crime.  In  all  other  cases  the 
jury  were  to  judge  whether  any,  or  if  any, 
what  degree  of  credit  should  be  given  to  a 
witness,  according  to  the  circumstances 
which  might  go  to  affect  his  credit.  Upon 
the  subject  of  interest,  there  have  been 
fluctuating  decisions,  as  to  what  sort  or 
degree  of  interest  would  disqualify  a  wit- 
ness; but  it  is  now  settled,  that  it  must  he 
a  certain  interest  in  the  event  of  the  cause, 
to  be  affected  by  the  verdict  being  given 
in  evidence  for  or  against  the  witness.  But 
the  rule  as  to  exclusion  for  infamy  never 
(until  the  case  of  Walton  v.  Shelley,)  varied 
or  was  doubted.  It  was  confined  to  cases 
of  conviction  for  an  infamous  crime.  Re- 
fore  that  case,  a  witness  was  not  rendered 
incompetent,  in  any  case,  civil  or  criminal, 
by  giving  evidence  of  his  own  fraud, 

342  embezzlement,    *perjury,    or    fclonv: 
and  even  if  it  appeared  that  he  hid 
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received  a  bribe  to  give  his  evidence,  he 
was  not  thereby  rendered  incompetent. 
Young  V.  Slaughterford,  11  Mod.  228,  pi.  2. 
All  these  matters  were  left  to  the  jury,  as 
affecting  the  credit  only  of  the  witness. 

Walton  V.  Shelley,  laid  down  a  new  rule; 
that  no  person,  who  had  signed  a  paper  or 
deed,  shall  ever  be  permitted  to  give  tes- 
timony to  invalidate  the  instrument;  upon 
the  principle  that  no  person,  alledging  his 
own  turpitude,  ought  to  be  believed.  The 
broad  proposition,  laid  down  in  this  case, 
was  almost  immediately  abandoned,  as  a 
general  rule,  and  was  confined,  in  its  appli- 
cation, to  negotiable  instruments.  The  ad- 
mission, that  the  rule  was  not  universal  in 
its  application,  was,  in  effect,  an  admission 
that  it  had  no  just  application  in  any  case, 
independent  of  considerations  of  convenient 
policy;  and,  upon  general  principles,  the 
only  ground  upon  which  such  evidence 
could  be  withheld  from  the  jury,  was  that 
a  party,  who  had  passed  a  title  either  to  ne- 
gotiable paper  or  any  thing  else,  to  a  bona 
fide  purchaser,  with  an  assurance  of  the 
validity  of  the  title,  admitted  himself  guilty 
of  a  fraud,  when  he  offered  himself  as  a 
witness  to  invalidate  the  title;  and  that 
this  admission  so  totally  destroyed  his 
credit,  as  that  he  ought  not,  under  any  cir- 
cumstances, to  be  believed,  and  therefore 
should  not  be  heard.  If,  upon  general 
principles,  this  were  true  as  to  commercial 
paper,  it  would  be  true  in  all  other  cases. 
It  is  contrary  to  the  moral  sense  of  man- 
kind, and  all  experience,  to  say,  that  the 
endorser  of  a  negotiable  note,  coming  to 
invalidate  it,  is  guilty  of  a  greater  degree 
of  moral  turpitude,  than  he  who  commits 
a  felony  or  embezzles  the  property  of 
another  clandestinely,  and  proves  the  fact, 
to  enable  the  owner  to  recover  it,  or  has 
been  guilty  of  a  fraud,  as  to  which  he  tes- 
tifies, 2  Vernon  637,  Philips  v.  Wilcox;  o.r 
of  perjury,  in  relation  to  the  very  matter 
of  which  he  gives  evidence;  or  has  received 
a  bribe  for  giving  testimony;  or  has 
sold  property,  knowing  it  not  to  be 
his.  Nor  could  any  one,  bound  to 
343  ♦judge  of  the  credit  of  such  wit- 
nesses, say  that  the  endorser  would 
be  entitled  to  less  credit,  than  any  of  those 
above  mentioned.  Yet  under  the  modified 
rule  in  Walton  v.  Shelley,  all  these  would 
be  competent  witnesses,  and  their  evidence 
left  to  be  weighed  by  the  jury.  The  pe- 
culiar character  of  commercial  paper, 
(which  produces  the  consequence  that 
some  other  than  the  person  dealing  imme- 
diately with  the  drawer  or  endorser,  may 
suffer  by  the  fraud  of  passing  a  void  note, 
as  valid)  does  not  aggravate  the  moral  tur- 
pitude of  the  act.  The  turpitude  is  pre- 
cisely the  same,  whether  the  immediate 
party  to  the  contract,  or  a  remote  endor- 
see, is  defrauded.  Land  sold  by  on?  know- 
ing he  has  no  title,  may  pass  through  as 
many  hands  as  a  negotiable  note;  and  so 
may  property  embezzled. 

But  if  such  a  fraud  by  an  endorser,  ought 
so  completely  to  destroy  his  credit,  as  to 
make  him  an  incompetent  witness,  I  should 
have  thought  that  before  he  was  declared 
to  be  incompetent,  it  should  have  been  as- 
certained that  he  charged  himself  with  the 


fraud.  Now,  in  very  many  cases,  an  en- 
dorser may  prove  the  instrument  to  be 
void,  without  subjecting  himself  to  the 
charge  of  the  least  impropriety,  much  less 
of  a  damning  fraud.  Suppose  one  con- 
tracts a  debt  for  usury  or  gaming,  and 
gives  his  note  to  the  usurer  or  gambler, 
endorsed  by  a  friend  as  a  surety,  and  the 
note  still  to  remain  in  the  hands  of  the 
usurer  or  gambler;  could  it  be  said,  that 
the  endorser,  in  giving  .evidence  of  these 
facts,  was  allegans  suam  turpitudinem?  If 
so,  the  gambler  or  usurer  would  recover 
the  debt,  not  because  any  fraud  was  prac- 
tised on  him,  but  because  the  endorser  had 
put  it  in  his  power  to  practise  a  fraud  on 
some  other,  but  which  was  never  perpe- 
trated. So,  if  the  endorser  gave  notice  to 
the  endorsee,  of  the  nature  of  the  con- 
sideration, yet  even  in  these  cases,  as  soon 
as  it  was  announced  that  the  endorser  was 
introduced  to  prove  the  note  void,  he  would 
be  rejected  under  this  modified  rule  of 
Walton  V.    Shelley,   as   coming   to   alledge 

his  own  turpitude. 
344  *Is  it  thought  that  there  is  greater 

danger  of  perjury  in  these  cases,  than 
others?  And  why?  The  part)r  has  no  in- 
terest; but  in  some  cases,  is  swearing 
against  his  interest.  Is  it  suspected  that 
he  will  swear  falsely,  to  discharge  the  de- 
fendant, that  he  may,  in  turn,  swear  falsely, 
to  discharge  him?  So  in  all  possible  cases, 
witnesses  may  be  bribed,  or  influenced  by 
corrupt  motives.  There  is  no  more  danger 
of  corruption  in  these  than  in  all  other 
cases,  depending  on  parol  proofs,  where 
the  chance  of  escaping  detection  is  equal. 
It  is  manifest  that  the  rule  in  question,  as 
to  negotiable  securities,  was  not  founded 
on  general  principles  of  law,  but  solely 
upon  the  policj'  of  supporting  the  credit 
of  commercial  paper,  even  in  cases  in  which 
the  policy  of  the  statutes  condemns  it.  The 
Judges  thought  that  it  w^as  unjust  that  the 
innocent  holder  of  such  an  instrument 
should,  in  any  case,  be  injured  by  the  vice 
of  the  original  consideration.  The  Legisla- 
ture thought  otherwise,  and  declared  it 
void,  in  the  hands  of  such  holder.  The 
Judges  could  not  repeal  the  laws;  but  they 
attempted  to  evade  their  effect,  by  sup- 
pressing the  only  evidence,  which,  in  gen- 
eral, exists,  which  could  be  used  to  carry 
the  laws  into  effect;  for  such  transactions, 
especially  usurious,  are  generally  secret, 
and  known  only  to  the  persons  concerned. 
I  think  the  Courts  exceeded  the  bounds  of 
their  legitimate  authority,  when  they  set 
up  and  enforced  their  policy  against  the 
policy  of  the  statutes. 

The  ambiguous  latin  phrase,  whether 
taken  from  the  civil  or  the  common  law, 
(to  which  the  rule  of  Walton  v.  Shelley,  is 
referred)  whilst  it  gave  some  countenance 
to,  was  certainly  not  the  foundation  of,  the 
rule.  The  maxim,  though  unlimited  in  its 
operation,  was  applied  to  the  single  case 
of  negotiable  paper;  in  that  case,  even 
where  no  turpitude  can  be  pretended  to 
exist.  The  meaning  of  the  maxim  is,  that 
a  man  alledging  his  own  turpitude  impairs 
his  own  credit,  more  or  less  acdrding  to 
the  degree  and  nature  of  the  turpitude;  and 
in  this  sense  it  is  universally  true,  as  a  sen- 
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sible  rule  for  testing  the  degree  of 

345  credit  to  ♦which  a  witness  is  ettitled; 
but  has  no  application  to  the  ques- 
tion of  competency  or  incompetency.  And 
so  it  is  considered  by  Lord  Coke,  who  uses 
the  same  expression,  in  relation  to  a  wit- 
ness who  contradicts  himself;  which  cer- 
tainly does  not  render  him  incoppetent. 
Before  giving  so  much  importance  to  this 
maxim,  it  would  have  been  well  to  have 
recollected  another  maxim  of  the  civil  law. 
"Non  ex  regula,  jus  sumatur,  sed  ex  jure, 
quod  est,  regula  fiat." 

It  is  said  that  the  inconveniences  pro- 
duced by  the  decision  in  Jordaine  v.  Lash- 
brook,  over-ruling  Walton  v.  Shelley,  has 

fiven  occasion  to  the  act  of  58  George  3. 
his  act  does  not  interfere  with  the  <foc- 
trines  of  the  law  of  evidence.  It  takes  away 
the  defence  on  the  ground  of  usury,  in  al! 
cases  of  negotiable  securities,  in  the  hands 
of  a  bona  fide  holder,  without  Hotice, 
whether  that  defence  rests  upon  the  evi- 
dence of  a  party  to  the  security,  or  any 
other  evidence.  It  leaves  the  party  to  the 
security,  to  give  evidence  of  the  usury,  in 
cases  in  which  such  evidence  can  be  re- 
ceived from  any  other  witness.  It  leaves 
securities  for  gaming  considerations,  on 
the  same  footing  as  before.  The  Legisla- 
ture did  not  disturb,  or  intend  to  disturb, 
the  rules  of  evidence,  in  any  degree.  The 
statute  onlv  shews,  that  the  commercial 
policy  of  Great  Britain,  is  more  favorable 
to  sopie  negotiable  securities,  than  it  for- 
merly was. 

In  most  of  the  States  of  the  Union,  in 
which  this  question  has  occurred,  the  rule 
in  Walton  v.  Shelley,  limited  to  negotiable 
paper,  and  in  one,  in  its  original  extent, 
has  been  adopted.  But  this  was  at  a  time, 
in  most  cases,  when  the  principles  of  this 
decision  had  not  been  questioned  and  dis- 
cussed, as  they  have  since  been;  and  the 
precedent,  once  established,  has  been  ad- 
hered to.  This  case  was  probably  followed 
in  the  first  instance,  without  much  consid- 
eration; and  the  question  might  have  re- 
ceived a  different  decision,  if  it  was  now. 
for  the   first  time,  to  be  decided  in 

346  those  *States  as  it  is  here.  I  observe 
that  the  Court  of  Appeals,  in  Clai- 
borne V.  Parish,  2  Wash.  146,  (which  oc- 
curred a  few  years  after  Walton  v.  Shelley, 
and  three  years  before  Jordaine  v.  Lash- 
brook,)  seemed  disposed  •  to  adopt  the 
maxim  of  "nemo  allegans,  &c."  in  its  fullest 
extent,  and  apply  it  to  a  chain  carrier,  who 
had  committed  a  fraud  in  carrying  the 
chain.  But,  this  case  went  off  on  the  point, 
that  the  evidence  of  what  the  chain  carrier 
had  said,  not  on  oath,  .wa.s  ihadmissible; 
and  the  question  was  merely  alluded  to, 
certainly  not  solemnly  adjudged. 

Upon  this  point,  I  am  of  opinion,  that  a 
party  to  a  negotiable  instrument  is  a  com- 
petent witness  to  invalidate  it,  if  he  be  not 
incompetent  for  some  other  cause,  than 
that  he  is  a  party. 

JUDGE  COALTER: 

It  does  not  appear  in  the  bill  of  excep- 
tions, for  what  purpose  the  witness  was 
introduced;  but  it  is  said  to  be  important 
that  we  should  decide,  whether,  as  a  gen- 
eral proposition,  he  was  competent  to  prove 


the  invalidity  of  the  notes  in  their  incep- 
tion; and  this  point  has  been  very  ably  dis- 
cussed at  the  bar,  on  both  sides. 

It  has  been  said  also,  that  if  he  was  not 
competent  to  that  purpose,  he  might  have 
been  examined  as  to  other  points,  and  that 
a  total  rejection  was  improper. 

It  is  certainly  true,  that  a  witness  may 
give  evidence  to  particular  facts,  when,  as 
to  others,  he  cannot  be  interrogated.  That 
would  have  been  the  case  in  Bent  v.  Baker, 
3  Term  Rep.  36,  as  stated  in  Justice  Bailer's 
opinion,  had  the  witness  been  considered 
incompetent  as  to  every  thing  else,  except 
to  prove  what  took  place  when  he  acted 
as  the  agent  of  the  parties;  and  many  other 
cases  of  a  like  kind,  may  well  be  supposed. 

Although   I   am  of  opinion,   for  reasons 

hereafter   to    be    given,   that   in   this  joint 

action,    he    could    not    be    examined 

347  *to    any    point,    I    am,    nevertheless, 
willing  to  consider  the  first  question 

above  propounded,  as  a  general  one,  unin- 
fluenced by  the  nature  of  this  joint  action 
under  our  act  of  Assembly. 

To  establish  his  incompetence  to  prove 
any  thing  going  to  invalidate  the  notes  in 
their  inception,  the  decisions  in  Walton  v. 
Shelley,  Bent  v.  Baker,  and  the  decisions 
in  New-York  and  other  large  commercial 
States  of  the  Union,  have  been  cited.  On 
the  other  side,  the  case  of  Jordaine  v.  Lash- 
brook,  and  the  uniform  decisions  of  the 
British  Courts  since,  have  been  relied  on. 

The  expediency  that  the  law  of  evidence 
on  this  point,  (it  being  one  peculiarly  in- 
teresting to  the  commercial  world,)  should, 
if  possible,  be  uniform  in  the  United  States, 
has  been  insisted  on  with  much  force  and 
earnestness,  and,  I  confess,  has  had  its  full 
weight  with  me;  insomuch,  that  I  have 
struggled  not  a  little  to  support  the  deci- 
sions in  our  sister  States. 

We  must  look,  however,  to  the  general 
and  approved  common  law  rules  on  the 
subject  of  evidence;  for  by  these,  jn  this 
as  in  all  other  cases,  we  must  be  governed, 
as  the  law  of  the  land. 

The  general  rule  is,  that  any  one  may  be 
examined  as  a  witness,  unless  he  is  excluded 
for  want  of  integrity  or  discretion.  Gilb. 
Law  of  Evid.  119-20.  Those  who  are  ex- 
cluded for  want  of  integrity,  are,  first, 
persons  interested.  There  is  no  just  cause 
to  believe  such  persons,  and  therefore,  the 
law  removes  them  from  giving  testimony; 
second,  such  as  are  stigmatised  by  a  con- 
viction for  offences  which  blemish  the 
moral  character,  as  for  treason,  or  any 
species  of  the  crimen  falsi,  as  for  forgery, 
perjury,  &c.;  and  it  is  the  nature  of  the  of- 
fence, not  the  kind  of  punishment,  which 
works  this  incapacity. 

Now,  had  it  been  made,  by  law,  an  in- 
dictable offence,  and  the  party  rendered 
infamous  for  endorsing  and  putting  into 
circulation  a  negotiable  paper,  know- 

348  ing   it   to   be   bad   in   ♦its   origin,  on 
conviction    of    this,    he    would   have 

been  rendered  incompetent,  not  only  as  to 
the  note  so  put  into  circulation,  but  I  ap- 
prehend also,  in  any  other  case  whatever; 
and  in  such  case,  I  supposed  it  possible,  that 
a  confession  of  this  turpitude,  necessarily 
constituting  a  part  of  his  evidence,  might 
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be  tantamount  to  a  conviction,  and  that,  in 
that  event,  he  might  be  excluded.  I  was 
inclined  also  to  think,  that  though  no  stat- 
ute had  so  declared  it,  yet  since  the  exten- 
sion of  commerce,  and  viewing  the  impor- 
tance of  supporting  these  papers  as  a 
circulating  medium,  and  that  the  ancient 
rules  of  evidence  have,  in  some  measure, 
been  relaxed  from  their  primitive  strict- 
ness, if  such  a  degree  of  moral  turpitude 
attached  to  the  transaction  as  amounted  to 
the  crimen  falsi,  in  foro  conscientiae,  and 
that  was  necessarily  confessed  by  the  wit- 
ness, the  maxim  relied  on  in  Walton  v. 
Shelley,  might  apply.  But  I  can  find  no 
case  to  support  me  in  these  views;  whilst 
many  seem  to  be  against  me.  The  case  of 
Clark  V.  Shee,  Cowp.  197,  and  the  case 
therein  cited  by  Lord  Mansfield,  of  Bush 
V.  Rawlins,  seem  to  be  of  this  character. 

The  incapacity  of  a  witness  who  is  stig- 
matised, proceeds  from  the  conviction,  in 
consequence  of  which  he  will  not  be  a  wit- 
ness in  any  case.  But  here  he  would  be 
excluded,  and  that  on  the  score  of  turpitude 
in  the  particular  case  only. 

In  many  cases,  a  witness  may  be  guilty 
of  an  offence  which  would  subject  him  to 
an  infamous  punishment,  and  even  estab- 
lish on  him  the  crimen  falsi,  but  which  must 
be  prosecuted  within  a  given  time,  after 
which  he  cannot  be  convicted.  Shall  his 
confession,  then,  of  such  an  offence,  go 
further  to  exclude  him,  than  his  admission 
that  he  had  been  guilty  of  perjury  in 
another  case?  But  this  has  been  decided 
only  to  go  to  his  credit.  I  Phil.  Evid.  26. 
Besides,  he  could  never  be  restored  to  his 
competence  in  the  particular  case,  though 
a  party  convicted  may  be  restored  by  suf- 
fering punishment,  in  certain  cases,  or  by 

pardon. 
349  *For    these    reasons,    I    think    he 

cannot  be  excluded,  under  that  rule 
of  the  law  of  evidence,  which  excludes  a 
witness  because  he  is  stigmatised.  Indeed, 
no  case  puts  it  on  this  ground.  He  is  not 
considered  as  generally  incompetent,  but 
only  in  the  particular  case,  like  a  witness 
who,  in  a  particular  case,  is  interested. 

It  seems  to  me,  that  he  more  properly 
comes  under  that  class  of  cases,  where  a 
witness  may  be  denominated  an  accomplice 
or  particeps  criminis.  But  in  these  cases, 
he  is  competent  before  conviction,  as  well 
against,  as  for  a  partner  in  guilt,  where 
there  are  different  indictments,  or  he  is 
not  a  co-defendant  in  the  suit.  1  Phil. 
Evid.  33-4;  Gilb.  Evid.  118;  Bull.  N.  P. 
285-6. 

To  exclude  him  on  the  ground  that  he 
cannot  be  received  to  invalidate  any  paper 
whatever,  to  which  his  name  has  given 
credit,  and  which  seems  to  be  the  broad 
proposition  in  Walton  v.  Shelley,  has  been 
necessarily  abandoned  in  the  case  of  Bent 
V.  Baker.  No  general  rule  of  evidence  then, 
excludes  him  on  that  score;  and  though 
the  mischief  is  greater  as  to  negotiable 
paper,  yet  I  can  see  nothing  that  will  justify 
us  in  making  those  cases  an  exception,  or 
rather  in  introducing  a  new  rule  of  evi- 
dence, unknown  to  the  common  law,  in 
relation  to  such  paper.  It  appears  to  me, 
that  it  must  be  left  to  go  to  his  credit,  and 


will  more  or  less  avail,  in  that  way,  accord- 
ing to  the  circumstances  of  each  case.  At 
one  time,  I  was  so  much  disposed  to  think,, 
that  in  almost  every  case  of  this  kind,  the 
witness  must  stand  in  so  suspicious  a  point 
of  view,  as  that  his  giving  evidence  can 
hardly  be  accounted  for,  except  on  the 
score  of  corruption,  or  some  engagement 
mutually  to  testify  for  each  other;  and  as 
therefore  very  little  credit  ought,  in  gen- 
eral, to  be  given  to  such  witness;  it  would 
be  better,  at  once,  to  shut  the  door  to  temp- 
tations to  perjury  and  combination,  by  de- 
claring such  witness  incompetent.  Such 
witness  gives  evidence  against  his  own  ap- 
parent interest,  and  consequently  could 
not  be  compelled  to  testify.  His  evidence 
then,    being   voluntary,    and    in    dis- 

350  charge   of  one,   *who,  but   for   such 
discharge,    would    stand    responsible 

as  well  as  himself,  and  ultimately  to  him- 
self, presents  so  extraordinary  a  case,  that 
if  no  powerful  moral  motive  can  be  dis- 
covered therefor,  it  must  be  set  down  to 
some  other  cause.  But  the  morality  of  the 
case  would,  most  generally,  be  the  other 
way.  The  endorser,  for  instance,  knows 
that  there  was  usury  in  the  inception  of 
the  note,  which  he  may  prove  or  not,  as 
he  pleases.  If  he  proves  it,  the  maker  of 
the  note  gets  clear  of  the  debt;  and  the 
money  actually  borrowed  is  forfeited  to 
him,  though  equity  says  he  ought  to  pay 
it;  whilst  on  the  other  hand,  the  innocent 
holder,  induced  to  take  the  note  as  genuine, 
by  seeing  the  name  of  the  witness  on  it,  or 
who  has  paid  the  witness  himself  the  value, 
as  for  a  valid  note,  loses  all;  (for  most 
generally,  these  witnesses  are  not  willing- 
to  testify  against  themselves,  so  long  as 
they  are  solvent  and  have  any  thing  to 
lose.)  But  is  said  that  the  witness,  when 
he  passed  the  note  to  the  holder,  may  have 
told  him  that  it  was  usurious.  Suppose  he 
did.  Did  he  tell  him  also,  "You  must, never 
look  to  the  maker;  for  if  you  do,  he  will 
plead  usury,  and  I  will  come  in  as  a  wit- 
ness against  you?"  This  would  be  so  im- 
probable a  tale,  and  so  directly  the  reverse 
of  the  ordinary  transactions  in  such  cases,, 
that  it  would,  of  itself,  discredit  the  witness. 

All  these  things,  however,  I  believe  must 
go,  according  to  the  principles  of  the  com- 
mon law,  to  his  credit,  and  not  to  his  com- 
petence. 

This  case  does  not  touch  the  question  (a 
very  important  one)  whether  the  maker  of 
a  note  can  prove  usury  between  himself 
and  the  holder,  in  a  suit  by  him  against  one 
who  has  endorsed  for  the  accommodation 
of  the  maker,  so  as  to  exonerate  such  en- 
dorser? 

In  such  case,  whilst,  on  the  one  hand, 
he  might  consider  it  more  just  that  his 
innocent  endorser  should  get  clear  of  the 
whole  debt,  rather  than  that  the  oppressive 
usurer  should  receive  it,  yet,  on  the  other 
hand,  he  may  stand  more  exposed  to  ob- 
jections  arising   from   interest,   than 

351  an  *endorser.    I  merely  mention  this> 
to  shew,  that  this  case,  and  my  opin- 
ion, extends  only  to  the  case  of  an  endorser 
giving  evidence. 

I  have  taken  this  view  of  the  question,  as 
I  if  it  had  arisen  in  the  case  of  several  actions 
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on  these  notes  and  endorsements,  or  that 
the  cognovit  actionem  has  produced  the 
same  effect.  But  this  is  a  joint  action;  and 
it  remains  to  be  decided,  whether,  with  or 
without  the  cognovit,  the  witness  could  be 
examined. 

The  act  of  Assembly  gives  an  action  of 
debt,  jointly  or  severally,  for  principal,  in- 
terest and  charges  of  protest;  and  the  first 
question  is,  whether,  if  they  are  sued 
jointly,  there  can  be  a  several  judgment 
against  each,  according  to  their  respective 
liabilities? 

The  notes  were  negotiable  at  Bank,  and 
are  put  by  the  law,  on  the  footing  of  for- 
eign bills  of  exchange;  but  it  is  and  must 
be  admitted  on  all  hands,  that  the  liabil- 
ities of  maker  and  endorsers  are  not  by  a 
joint,  but  by  several  contracts,  and  their 
responsibilities  may  therefore  be  different. 
Thus  the  notes,  in  their  origin,  may  have 
been  usurious  and  void  as  to  the  maker, 
and  yet  the  first  and  subsequent  endorser, 
liable  to  the  holder.  Again.  The  consid- 
eration between  the  last  endorser  and 
holder  may  have  failed,  or  he  may  have 
paid  part,  so  that  the  holder  could  not  re- 
cover the  whole  against  him;  or  the  first 
endorser  may  have  paid  part.  Now  if  all 
or  either  of  these  things  should  appear  on 
the  trial,  and  be  found  in  the  verdict,  what 
would  be  the  judgment?  A  note,  say,  is 
given  for  $300.  The  maker  proves  that  he 
paid  $50;  the  first  endorser,  that  he  paid 
$100;  and  the  last  proves  payment  by  him, 
of  $100.  Thus  the  holder  has  received  all 
the  money,  except  $50.  Shall  the  verdict 
and  judgment  be  only  for  this  sum?  The 
act  of  Assembly  could  not,  nor  was  it  in- 
tended to  change  the  nature  of  the  liabil- 
ities of  the  parties,  but  only  to  give  an 
additional  remedy.  If  they  had  been  sued 
severally,  on  this  note,  the  holder  would 
recover  against  the  maker  $250;  for 
352  he  had  paid  no  more  *than  $50,  and 
could  not  avail  himself  of  the  pay- 
ments made  by  the  others.  So,  he  would 
recover  against  the  first  endorser  $150;  for 
he  could  not  avail  himself  of  the  payment 
by  the  last  endorser.  Against  him,  he 
would  recover  $50;  for  that  sum  remains 
still  due  on  the  note,  and  for  which  all 
remain  responsible  to  the  holder.  He  re- 
mains the  legal  owner  of  the  note;  and  if 
he  enforces  payment  of  the  whole  $250 
from  the  maker,  he  takes  $50  thereof  on 
his  own  account,  and  holds,  as  trustee,  $100 
for  each  of  the  endorsers;  and  whatever  he 
receives  from  the  maker  above  the  $50,  if 
he  does  not  receive  all,  he  will  hold,  first, 
for  the  last,  and  then,  for  the  first  endorser. 
If  nothing  is  received  from  the  maker,  then, 
what  he  enforces  from  the  first  endorser 
goes,  first,  to  pay  the  $50  due  to  himself, 
and  the  residue  he  takes  in  trust  for  the 
last  endorser. 

But  how  shall  we  render  a  judgment,  ac- 
cording to  these  liabilities,  in  this  joint 
action?  There  would,  in  fact,  be  three 
several  judgments,  (as  much  so,  as  if  there 
had  been  three  several  suits,)  for  several 
sums,  with  interest  on  each,  and  a  fourth 
and  joint  judgment  against  all  for  the 
charges  of  protest  and  the  costs,  for  which 
all  would  be  jointly  liable;  and  four  execu- 


tions would  have  to  issue  accordingly.  I 
can  devise  no  other  mode  of  proceeding, 
to  fit  the  case  supposed,  unless  it  would  be 
to  give  a  joint  judgment  against  all,  for 
whatever  sum  the  maker  shall  not  have 
paid,  with  a  cesset  executio  as  lo  the  others, 
until  it  could  be  seen  what  could  be  en- 
forced upon  him;  and  then  to  proceed 
against  the  first  endorser  for  the  balance, 
and  finally  against  the  last  endorser,  for 
any  sum  for  which  he  was  liable,  and  which 
has  not  been  received  from  the  others; 
with  an  immediate  and  joint  execution 
against  all,  for  the  costs  and  charges  of 
protest.  But  this  delay  might  endanger  the 
recovery  from  the  endorsers,  to  the  prej- 
udice of  the  holder  and  of  the  last  endorser. 
Either  course  would  seem  to  me  more 
in  the  nature  of  a  decree  in  Chancery, 
than  like  any  common  law  judgment 

353  *I  have  ever  seen.    Was  it  the  inten- 
tion   of    the    Legislature,    that    the 

usual  and  ordinary  forms  of  proceeding 
and  judgment,  should  be  thus  varied  and 
broken  in  upon?  The  contracts  of  the 
parties,  though  several,  are  nevertheless  in 
relation  to  one  bill  or  note,  and  of  such 
nature,  that  it  might,  and  most  frequently 
does  happen,  that  both  maker  and  endors- 
ers are  liable  to  the  holder,  for  precisely 
the  same  amount.  A  joint  suit,  in  such 
case,  would  save  costs  and  trouble. 

Was  it  intended,  that  though  such  equal 
liability  did  not  exist,  that  you  may  bring 
a  joint  suit,  and  afterwards,  as  the  case 
may  turn  out,  convert  it,  in  fact,  into  sev- 
eral suits?  I  think  not.  The  action  of 
debt  is  given,  which  is  a  new  remedy, 
whether  you  sue  jointly  or  severally;  and 
a  joint  suit  is  also  given,  at  the  election  of 
the  party.  If  he  doubts  as  to  the  equal 
liability  of  all,  it  seems  to  me,  he  ought  to 
be  confined  to  his  several  action,  as  in  that 
way,  neither  his  rights,  nor  those  of  others, 
will  be  put  in  danger;  nor  will  any  con- 
fusion be  introduced  into  our  forms  of 
proceeding,  the  extent  of  which  mischief, 
it  is  not  easy  to  foresee. 

But  it  is  said  the  cognovit  actionem  by 
William  Woodford,  has  severed  the  judg- 
ments; and  that,  as  to  him,  the  case  must 
be  considered  as  if  the  suits  had  been  sev- 
eral; in  which  case,  he  might  be  a  witness. 
This,  I  cannot  admit,  to  the  extent  con- 
tended for.  On  the  contrary,  it  seems  to 
me,  that  in  this  joint  suit,  all  are  parties 
to  the  record,  and  must  so  continue  until 
the  final  judgment,  unless,  indeed,  we  can 
liken  it  to  a  suit  against  joint  trespassers, 
where  the  jury  may  retire  and  find  one  not 
guilty,  there  being  no  evidence  as  to  him; 
so  that  judgment  can  be  given  for  him, 
whatever  may  be  the  fate  of  the  others; 
and  in  which  case,  he  may  be  a  witness. 
But  there  is  no  case,  in  which  the  jury  can 
retire  and  find  one  guilty  of  a  trespass,  and 
assess  damages  against  him,  so  that  judg- 
ment may  be  entered,  and  he  then  admitted 
as  a  witness.  Nor  could  such  defendant 
confess  judgment  for  the  whole  dam- 

354  ages    claimed    *by    the    declaration, 
without    the    assent   of   the   plaintiff, 

and  be  a  witness;  for  he  might  be  the  prin- 
cipal offender,  and  though  insolvent,  the 
others    would    be    liable    to    the    damages 
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against  him,  if  assessed  by  the  jury;  which  | 
they  would  not  be,  when  those  damages 
were  confessed.  Here  the  party  has  not 
been  discharged  from  the  action,  by  a  ver- 
dict in  his  favor;  on  the  contrary,  he  con- 
fesses the  action  to  the  full  amount;  and 
although  it  is  in  an  action  on  a  contract, 
and  where  the  plaintiff  is  not  entitled  to  a 
judgment  de  melioribus  damnis,  yet  it  ap- 
pears to  me,  that  whether  the  judgment 
was  entered  on  the  cognovit  or  not,  (es- 
pecially if  without  the  assent  of  the  plain- 
tiff,) it  must  be  interlocutory  in  its  nature, 
and  not  a  judgment  on  confession  within 
the  act,  until  it  is  final.  Indeed,  it  is  ad- 
mitted, that  it  is  interlocutory  as  to  the 
costs;  otherwise  the  witness  would  be  in- 
terested; for  he  would  get  clear  of  the  costs 
of  the  trial,  whether  the  plaintiff  recovered 
against  the  other  defendants  or  not.  In 
the  one  case,  there  would  be  two  judg- 
ments; the  one,  against  him,  limited,  as  to 
the  costs,  to  those  which  had  accrued  at 
the  time  of  the  cognovit;  the  other,  also 
so  limited  as  to  him,  and  in  which  case,  the 
plaintiff  would  lose  the  costs  of  the  trial 
as  to  the  others.  Suppose,  after  this  cog- 
novit, and  on  the  trial  of  the  issues  as  to 
the  other  defendants,  it  had  been  found  by 
the  jury,  not  on  the  evidence  of  W.  Wood- 
ford, but  of  some  one  else,  that  Taylor  had 
paid  to  the  plaintiff  the  whole  of  the 
money;  would  this  cognovit  put  it  out  of 
the  power  of  the  Court,  (the  cause  bein^ 
still  before  them,)  to  set  aside  that  judg- 
ment, and  enter  one  in  favor  of  all  the  de- 
fendants? I  think  not;  and  that  it  would 
be  error  not  to  do  so,  on  his  motion,  which 
error  the  previous  cognovit  would  not  re- 
lease. In  this  respect,  it  seems  to  me,  there 
was  no  more  right  to  examine  him  as  a 
witness,  than  if  the  case  had  stood  on  an 
office  judgment  against  him,  for  want  of 
a  plea;  and  severance  in  pleading  cannot 
vary  the  case. 

But  it  is  said,  that  whether  there  is  a 
judgment  irrevocable  or  not,  or  whether 
the  pleas  are  joint  or  several,  yet 
355  *the  contracts  are  several;  and  in- 
asmuch as,  if  there  had  been  several 
suits,  the  parties  could  be  witnesses  for 
each  other;  and  as  their  rights  are  not 
changed  by  the  act;  they  must  be  received 
as  witnesses,  in  the  same  manner  as  if 
there  had  been  several  suits;  and  judgment 
finally  must  be  intered,  according  to  their 
respective  liabilities,  as  in  such  several 
suits. 

It  seems  to  me,  that  if  this  last  proposi- 
tion, viz.  that  there  may  be  several  judg- 
ments, cannot  be  maintained,  there  can  be 
no  ground  whereon  to  rest  the  first;  for 
if  the  testimony  should  vary  the  liabilities, 
and  if  the  Court  could  not  give  judgment 
accordingly,  but  the  judgment  mujt  be  for 
the  defendants,  then  the  witness  would  be 
interested  to  produce  this  result. 

As  to  there  being  several  judgments  in 
the  case,  I  must  confess,  notwithstanding 
what  I  have  before  said,  that  I  feel  much 
embarrassment  on  this  point,  and  no  little 
difficulty  in  relieving  myself  from  this  ar- 
gument. 

If  the  maker  establishes  the  usury,  this 
will  not  discharge  the  endorsers,  who  are 


still  liable  to  the  holder.  How  then  is  the 
judgment  to  be  entered,  if  it  is  to  be  one 
in  favor  of  all  the  defendants,  so  as  to  pre- 
serve the  plaintiff's  rights  as  to  the  en- 
dorsers? Is  the  maker  to  go  quit  entirely, 
as  one  defendant  in  trespass  for  whom 
there  is  a  verdict;  or  is  he  still  to  remain 
liable  to  a  several  action,  as  in  case  of  one 
defendant,  who  is  sued  on  a  joint  contract, 
but  who  is  discharged  because  a  joint  li- 
ability is  not  established,  although  each 
may  be  liable  severally;  as  where  A.  says 
to  a  merchant,  let  B.  have  goods,  and  if  he 
does  not  pay,  I  will;  here,  though  he  could 
not  be  sued  jointly  with  B.  he  may  be  ul- 
timately responsible?  The  difficulty  arises 
from  the  form  in  which  the  judgment  is 
to  be  entered;  for  even  as  to  the  endorsers, 
as  before  said,  they  may  be  liable  for  dif- 
ferent sums;  and,  if  this  appears,  and  there 
was  a  judgment  for  the  maker  against  the 
plaintiff,  and  joint  or  several  judgments 
for   the   plaintiff  against   the   endorsers,   as 

above  stated,  the  maker  would  not 
356       receive   his   costs,   which   he  *would, 

if  there  was  a  general  judgment  for 
the  defendants.  Nor  can  I  at  present  see, 
how  two  several  judgments  can  be  en- 
tered for  the  defendants;  one  that  the  maker 
shall  go  quit  entirely,  because  he  has  es- 
tablished the  defence  of  usury;  and  one 
for  the  endorsers,  because  the  plaintiff  has 
failed  to  establish  a  joint  demand  against 
all,  so  as  to  enable  him  to  go  against  all; 
for  if  there  are  to  be  two  judgments,  I  do 
not  see  why  we  may  not  enter  as  many  as 
the  verdict  may  shew  is  necessary,  and  ac- 
cording to  the  liabilities  of  the  parties.  It 
seems  to  me,  that  the  case  cannot  be  put 
on  the  ground  of  one  sued  jointly  with 
others,  for  a  trespass,  in  which  there  may 
be  a  verdict  and  judgment  for  Jiim  for  his 
costs,  and  afterwards  one  also,  either  for 
or  against  the  other  defendants;  but  that 
the  only  way  to  get  out  of  the  difficulty, 
will  be,  to  consider  the  case  as  on  a  joint 
contract,  in  which  the  plaintiff  has  failed 
to  prove  a  joint  liability,  and  in  c(>nse- 
quence  of  which,  the  defendants  go  quit 
from  that  action,  but  may  be  liable  to 
others  in  a  different  form. 

The  maker,  for  instance,  has  proved 
usury,  or  payment  of  part.  One  endorser 
has  proved  payment  of  part  also.  Another 
has  not  had  notice,  and  so  is  entitled  to 
a  general  verdict;  and  the  consideration 
between  the  holder  and  last  endorser,  has 
failed;  and  all  this  is  found  by  the  verdict. 
Are  all  these  matters  again  to  be  tried,  in 
several  suits  against  these  parties?  I  am 
not  prepared  to  say,  that  a  verdict,  thus 
finding  facts  which  go  to  the  entire  dis- 
charge of  some  of  the  defendants,  may  not 
avail  them  in  bar  of  a  several  suit,  in 
which  the  same  matters  shall  be  again  put 
in  issue;  but  yet  I  cannot  see  how  this  can 
be,  unless  there  is  a  judgment  also  in 
their  favor,  and  in  such  a  form  as  will  con- 
stitute a  bar;  and  which,  it  at  present  ap- 
pears to  me,  in  order  to  have  that  effect, 
must  be  a  several  judgment  or  judgments 
for  them;  for  if  such  joint  judgment  is 
entered,  as  will  be  a  bar  as  to  them,  it  may 
possibly  equally  operate  as  a  bar  to  the 
others,  who  ought  to  remain  liable.     The 
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plaintiff  may  at  all  times  relieve  him- 

357  self  and  *the   Court  from  these  dif- 
ficulties, by  suffering  a  non-suit,  when 

he  finds  that  he,  cannot  establish  a  joint 
liability  against  all,  for  the  same  amount. 
But  this  he  must  do  before  the  jury  retire, 
according  to  the  act  of  Assembly,  and 
there  may  be  doubts  whether  the  several 
defences  are  made  out,  and  he  may  think 
himself  entitled  to  a  verdict  against  all. 

In  case  of  a  joint  suit/  against  several, 
as  joint  contractors,  where  the  plaintiff 
fails  in  his  proof  of  such  contract,  the  jury 
may  either  find  specially  that  he  has  so 
failed,  and  that  therefore  they  find  for  the 
defendants;  or  may  find  generally  for  the 
defendants;  and  this  will  be  no  bar  to  ac- 
tions in  a  different  form.  It  therefore  ap- 
pears to  me,  considering  the  difficulties 
arising  under  this  act,  that  when  the  matter 
is  submitted  to  the  jury,  the  safest  course 
would  be,  not  to  find  a  general  verdict  for 
the  defendants,  unless  a  defence  has  been 
made  out,  which,  on  the  merits,  discharges 
all  the  defendants;  but  if  any  are  liable 
and  others  not,  or  if  liable,  for  unequal 
sums,  to  find  the  matter  specially,  and  sub- 
mit the  judgment  on  the  law  to  the  Court, 
or  to  precede  a  general  finding  for  the  de- 
fendants, by  a  statement  of  the  special 
matter,  and  that  therefore  they  find  for 
the  defendants. 

I  therefore  concur  in  the  judgments  that 
are  to  be  entered. 

JUDGE  CABELL: 

These  are  actions  of  debt,  brought  by 
James  Beck,  as  endorsee  of  notes  negotia- 
ble at  one  of  the  offices  of  the  Farmers' 
Bank  of  Virginia,  against  John  Taylor,  jr. 
as  drawer,  and  John  T.  Woodford  and 
William  Woodford,  as  endorsers  thereof. 
William  Woodford  having,  in  due  form  of 
law,  acknowledged  the  plaintiff's  action, 
was,  on  the  trial  of  the  causes  as  to  the 
other  defendants,  offered  by  them  as  a 
witness  in  their  behalf:  and  the  question 
is,  whether,  under  such  circumstances 

358  he  was,  to  any  purpose,  a  *competent 
witness.       This     question     involves 

another,  of  a  more  general  nature;  whether 
a  person  who  is  a  party  to  a  negotiable 
paper  shall  be  permitted  under  any  circum- 
stances to  invalidate  it  by  his  own  testi- 
mony. In  England,  the  case  of  Jordaine 
V.  Lashbrook,  7  Term  Rep.  601,  decidedly 
settled  this  question  in  the  affirmative;  and 
their  subsequent  practice  has  invariably 
conformed  to  that  decision.  The  Courts 
of  some  of  the  United  States,  have  come 
to  a  different  conclusion;  and  the  question 
is  now,  for  the  first  time,  presented  to  this 
Court.  So  mucl\^  has  been  said  on  both 
sides  of  this  question,  in  England,  and  in 
the  United  States,  that  I  find  myself  un- 
able to  advance  any  new  idea  on  the  sub- 
ject; nor  could  I  amend,  by  repetition,  what 
has  been  said  by  others.  I  shall,  therefore, 
content  myself  with  declaring  my  firm 
conviction  of  the  propriety  of  the  decision 
in  Jordaine  v.  Lashbrook. 

But  the  question,  properly  belonging  to 
these  cases,  still  recurs;  was  William  Wood- 
ford, a  competent  witness  for  his  co-de- 
fendants, in  the  joint  action  brought  against 
him  and  them  under  our  act  of  Assembly. 

By  the  charter  of  the  Farmers'  Bank  of 


Virginia,  all  notes  or  bills  negotiable  at 
the  said  Bank,  or  any  of  its  offices  of  dis- 
count and  deposit,  are  "placed  on  the  same 
footing  as  foreign  bills  of  exchange,  so 
that  the  like  remedy  may  be  had  for  the 
recovery  thereof,  against  the  drawer  or 
drawers,  endorser  or  endorsers,  and  with 
the  like  effect,  except  so  far  as  relates 
to  damages."  2  Rev.  Code,  pa.  90.  To 
determine  what  that  remedy  is,  and  the 
effect  thereof,  we  are  carried  back  to  the 
Old  Revised  Code,  ch.  77,  §  3,  which  de- 
clares that  "it  shall  be  lawful  for  any  person 
or  persons  having  a  right  to  demand  any 
sum  of  money  upon  a  protested  bill  of 
exchange,  to  commence  and  prosecute  an 
action  of  debt,  for  principal,  damages,  in- 
terest and  charges  of  protest,  against  the 
drawers  or  endorsers  jointly,  or  against 
either  of  them  separately;  and  judgment 
shall  and  may  be  given  for  such  principal, 

damages  and  charges."  This  act,  in 
359      giving  a  joint  action  against  *several 

persons,  on  several  contracts,  gives 
a  remedy  novel  and  unknown  to  the  com- 
mon law.  It  is  important  to  ascertain 
whether,  although  the  action  be  joint,  the 
Legislature  intended  to  authorise  several 
judgments;  or  a  joint  judgment,  as  in  case 
of  a  joint  and  entire  contract.  This  act  was 
made  rather  for  the  benefit  of  the  plaintiffs, 
than  of  the  defendants;  for  it  is  at  the  op- 
tion of  the  plaintiffs,  to  make  the  action 
joint,  or  to  bring  several  actions,  as  before 
the  statute:  And  having  been  instituted  for 
their  benefit,  I  felt  strongly  disposed  to 
give  it  a  construction  advancing  that  ob- 
ject, by  allowing  the  plaintiffs  to  recover 
as  to  such  of  the  defendants  against  whom 
they  might  establish  their  case,  although 
there  might  be  a  failure  to  establish  it  as 
to  some  of  them.  But  I  cannot  give  it  that 
construction  without  violating  what  ap- 
pears to  be  the  obvious  meaning  of  the 
Legislature,  and  without  doing  the  most 
manifest  injustice  to  the  acquitted  defend- 
ants. It  is  worthy  of  remark,  that,  on 
common  law  principles,  the  proper  demand 
of  the  holder  of  a  bill  of  exchange,  (by 
which  I  mean  that  demand  which  he  makes 
for  his  own  benefit,)  although  not  a  joint 
one  against  the  drawer,  acceptor  and  en- 
dorser, is,  nevertheless,  the  same  against 
all  and  each  of  them.  Each  is  liable  for 
principal,  interest,  damages  and  charges  of 
protest.  Each  is  liable  for  the  same  sum 
of  money.  It  is  fair  to  presume,  even  from 
the  phraseology  of  the  law  above  referred 
to,  that  the  Legislature  had  this  in  mind, 
and  intended  to  provide  a  joint  remedy 
against  all  those  whose  liabilities,  before 
the  act,  although  several,  were  the  same. 
It  is  obvious,  that  the  Legislature  did  not 
look  to  a  case  where  some  of  the  defend- 
ants are  liable  for  the  full  amount  of  the 
plaintiff's  demand,  and  others  are  liable  to 
no  part  of  it.  If  they  had  looked  to  this 
last  mentioned  case,  they  would  have  taken 
care  to  do  justice  to  the  acquitted  defend- 
ants, by  giving  them  their  costs.  This 
could  not  be  done  by  the  previous  provi- 
sions in  our  Code,  as  to  costs;  and  as  it 
was    not    provided    for   by    the    act   under 

discussion,  we  cannot  suppose  that 
360      the  *Legislaturc  intended  more  than- 

to  give  a  joint  action,  subject  to  all 


576 


3  RAND. 


WlSBI#BY  V.   FlMDI«AV  AMD  OTHBRS. 


861-862 


the  consequences  of  a  joint  action  at  the 
common  law,  on  a  contract  joint  and  en- 
tire. One  of  these  consequences  is,  that 
the  judgment  also,  must  be  joint;  and  that 
a  failure  as  to  one  of  the  defendants,  is  a 
failure  as  to  all  of  them.  The  exceptions  to 
this  rule,  as  to  infants,  bankrupts,  and  ex- 
ecutors, were  strongly  relied  upon  by  the 
appellants.  But  this  case  cannot  be  assim- 
ilated to  them.  In  the  exceptions  to  the 
rule,  thus  relied  upon,  there  was  nothing 
to  shew  that  the  plaintiff's  cause  of  action, 
as  laid  in  his  declaration,  never  existed  as 
to  some  of  the  defendants.  But  a  drawer 
of  a  bill  of  exchange,  who  shews  that  the 
bill  was  given  for  a  gaming,  or  usurious 
consideration,  or  an  endorser  who  has  not 
received  notice  of  the  dishonor  of  the  bill, 
shews  that  he  never  was  liable  to  the  plain- 
tiff's action.  And  it  would  be  monstrous 
to  give  the  plaintiff  the  power,  by  joining 
him  in  the  suit,  to  subject  him  to  costs. 

If  W.  Woodford,  therefore,  had  not 
confessed  the  plaintiff's  action,  he  could 
not  have  been  a  competent  witness  for  the 
other  defendants,  since  he  could  have  said 
nothing  for  them,  which  would  not  have 
enured  to  his  own  benefit. 

His  confession  did  not,  in  my  opinion, 
change  the  case.  No  final  judgment  could 
regularly  be  entered  on  that  confession, 
till  the  issues,  as  to  the  other  defendants, 
were  disposed  of;  nor  could  any  final  judg- 
ment be  entered  even  then,  but  in  conform- 
ity with  the  finding  upon  those  issues. 
Notwithstanding  his  confession,  the  judg- 
ment even  as  to  him,  must  await  and  be 
dependent  upon  the  verdict  as  to  the  other 
defendants.  The  judgment  as  to  him,  and 
as  to  them,  must  be  the  same;  it  must  be 
joint.  If  judgment  be  for  them,  it  must 
be  for  him  also,  notwithstanding  his  con- 
fession. 

Our  act  of  Assembly,  making  a  judgment 
on  confession,  equal  to  a  release  of  errors, 
has  no  effect  in  this  case.  The  confession 
releases  errors  antecedent  thereto;  but 
does    not   justify    subsequent    irregularities 

by  the  Court. 
361  *The   result  is,  that  the  judgment 

in  the  second  suit,  (where  the  judg- 
ment, on  the  cognovit  actionem  awaited 
the  final  decision  of  the  cause)  is  to  be 
affirmed.  In  the  other  case,  (where  final 
judgment  was  entered  against  W.  Wood- 
ford on  his  cognovit  actionem,)  the  judg- 
ment is  to  be  reversed,  and  a  joint 
judgment  entered  up  against  all  the  de- 
fendants. And,  even  in  this  case,  the  ap- 
pellee is  to  recover  his  costs,  as  the  party 
substantially  prevailing. 


Wiseley  v.  Findlay  and  Others.* 

March,  1825. 

Partltlont— Power  off  Equity  to  Qrant— Nature  of.— Tbe 
power  of  a  Court  of  Equity  to  irrant  partition,  is 
not  discretionary,  but  ex    debito  jastitiae:   and 


•Por  monoffraphlc  oote  on  Partition,  lee  end  of  case. 
tPartltlon —Equity  Jurisdiction— Qaestlon    of   Title 

Involved.— E^qnity  jurisdiction,  to  decree  partition. 
cannot  jastify  an  investisration  of  tbe  lesral  title  of 
one.  who  claims  adversely  asrainst  all  who  claim 
partition.  Where  several  claim  to  be  entitled  to 
partition,  tbe  court  may  enquire,  as  between  them, 
wtaicliof  them  are  entitled  to  come  Into  the  parti- 
tion;  and   thus  incidentally  determine  the  lesral 


wherever  a  plaintiff  has  a  risrht  to  partition  at  law. 
he  has  the  same  riffbtin  equity. 

Conveyances— Rights  Acquired  Tbereundert-Case  at 
Bar.— Where  a  purchaser  acquires  the  rights  of 
certain  legatees  to  their  undivided  portions  of 
their  father's  estate,  and  the  conveyances  recite 
that  the  widow  is  entitled  to  a  life  estate  in  the 
same  property,  whereas,  in  truth,  she  has  only 
an  estate  for  years,  the  conveyance  will,  never- 
theless, be  srood  for  the  whole  amount  of  interest, 
possessed  by  tbe  legatees. 

Partition— 5uit  for- Impeachment  off  Conveyances. —in 
a  suit  brought  by  a  purchaser  of  the  interests  of 
devisees  for  a  partition.  It  is  not  regular  to  im- 
peach the  conveyances  to  him,  on  the  ground  of 
fraud  or  mistake. 

Dower— Barring. $- A  widow  cannot  be  barred  of  her 
dower,  by  a  devise  of  an  estate  for  years;  and  a 
provision  in  personal  estate  cannot  bar  her  dower 
in  real  estate. 

This  was  an  appeal  from  the  Chancery 
Court  of  Wythe.    The  case  was  this: 

James  Findlay  died,  leaving  a  widow  and 
nine  children,  two  of  whom  were  married 
women.  By  his  will  he  devises  to  his  wife, 
"the  plantation  I  now  live  on,  and  all 
moveable  property,"  as  long  as  she  lived, 
or  until  his  youngest  child  came  to  age. 
Wiseley  purchased  of  four  of  the  sons  "all 
their  right,  title,  interest  or  claim,"  in  and 
to  the  tract  of  land  in  question;  and  the 
deeds  proceed  to  say,  "and  which  he  has 
devised  to  his  wife  during  her 
362  ♦life."  He  afterwards  purchased  the 
shares  of  the  two  married  daughters, 
who  united  with  their  husbands  in  convey- 
ances of  their  interests.  In  these  deeds, 
the  estate  of  the  wife  is  truly  recited  to  be. 


title  as  between  them.  But.  even  in  that  case.  If  the 
legal  title  of  one  party  is  disputed  by  the  others,  as 
if  they  allege  the  deed,  under  which  he  claims  to  be 
forged,  tbe  bill  of  partition  will  not  be  entertaioed. 
and  the  parties  will  be  left  to  litigate  tbe  title  at 
law.  Stuart  v.  Coalter.  4  Kand.  89.  citing  principal 
case  as  examining  the  subject  For  a  plaintiff  who 
comes  into  equity  for  partition  must  show  a  clear 
legal  title.  Stuart  v.  Coalter.  4  Rand.  84,  citing  prin- 
cipal case  as  authority.  And  in  Straughan  v. 
Wright,  4  Rand.  495.  It  is  said:  "The  difllcuiaes 
which  present  themselves,  in  tbe  prosecution  of 
wrlUof  partition  at  law,  have  induced  the  courts 
of  equity,  upon  one  of  their  general  principles,  to 
assume  a  Jurisdiction  to  decree  partition;  an<i  it  is 
now  considered  that  an  application  to  a  court  of 
equity  for  that  purpose,  is  not  addressed  to  the  dis- 
cretion of  the  court,  but  is  a  matter  of  right  If  the 
title  of  the  plaintiff  is  admitted  or  clear.  But,  if 
that  be  denied,  and  It  depends  on  doubtful  facts,  or 
on  doubtful  questions  of  law.  a  court  of  equity  will 
either  dismiss  tbe  bill  as  unfit  for  its  jurisdiction 
or,  retaioingthe  bill,  refuse  relief  until  tbe  plaintiff 
shall  have  established  his  right  at  law.  If  the  court 
of  equity  should  undertake  to  decide  upon  tbe  valid- 
ity of  the  plaintiff's  title  in  either  of  these  cases, 
they  would,  in  tbe  one  case,  invade  tbe  province  of 
a  jury,  and  in  the  other,  of  a  court  of  law;  and  In 
either  case,  violate  the  rule  that  equity  cannot  take 
jurisdiction  of  questions  Involving  the  legal  title  to 
lands:  especially  when  the  title  can  be  asserted 
without  any  Impediment  in  a  court  of  law.  Agar  v. 
Fairfax,  17  Ves.  IV52:  Calmady  v.  Calmady.  2  Ves.  Jr. 
670:  Baring  v.  Nash.  1  Ves.  &Beam.  656:  Cartwrlght 
V.  Pulteney.  2  Atk.  880;  Wilkin  v.  Wilkin,  i  Johns. 
Cb.  Cas.;  Phips  v.  Green.  8  Johns.  Cb.  Cas.  800: 
Wi8€lev  V.  Findlay.  8  Rand.  361."  To  the  same  effect, 
tbe  principal  case  is  cited  in  Currln  v.  SprauJl.  10 
Gratt.  147;  Ransom  v.  High,  37  W.  Va.  840.  17  S.  B. 
Rep.  418. 

See  further,  on  this  auhiect,  foot-noU  to  Currln  v. 
SprauU,  10  Gratt.  145;  foot-note  to  Howery  v.  Helms. 
20  Gratt.  1. 

On  the  question  as  to  whether  a  remainderman 
can  sue  for  partition,  the  principal  case  was  cited 
in  Merritt  v.  Hughes.  86  W.  Va.  881.  15  S.  E.  Rep.  66. 

^Conveyances— Rights  Acquired  Thereunder.  -  See 
principal  case  cited  with  approval  In  Madden  v. 
Madden.  2  Leigh  890. 

SDower—Berrlng.  —  See  monographic  note  on 
"Dower''  appended  to  Davis  v.  Davis,  25  Gratt.  687. 
See  principal  case  cited  with  approval  In  Dixon  v. 
McCue,  14  Gratt.  652:  Cunningham  v.  Cunningham. 
80  W.  Va.  602,  6  S.  E.  Rep.  141. 
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"during  her  life,  or  until  his  youngest  son 
comes  of  age." 

Wiseley  filed  his  bill  against  Mary  the 
widow,  and  all  the  children,  alledging  that 
the  youngest  son  had  already  come  of  age: 
that  the  said  Mary  still  continued  to  occupy 
the  said  land,  and  was  daily  committing 
waste  on  it:  that  he  had  frequently  applied 
to  the  other  heirs  of  the  said  James  Find- 
lay,  for  a  partition,  and  requested  the  said 
Mary  to  give  up  the  possession  thereof; 
but  that  they  had  rejected  these  proposi- 
tions. He  therefore  prayed  that  a  fair  divi- 
sion of  the  estate  might  be  decreed:  that  the 
shares  of  the  four  sons  might  be  allotted 
to  the  complainant:  that  an  account  might 
be  taken  of  the  rents  and  profits  of  the 
land,  since  the  youngest  son  arrived  at  the 
age  of  21,  and  of  the  waste  committed, 
and  the  said  Mary  be  compelled  to  pay  it: 
that  she  might  be  compelled  to  surrender 
up  the  possession  of  the  said  land,  and  in- 
joined  from  committing  further  waste,  &c. 

Mary  Findlay,  the  widow,  answered,  that 
she  was  entitled,  on  a  fa^r  construction  of 
the  will,  to  a  life  estate  in  the  land,  and 
that  the  deeds  to  the  complainant  were 
void,  as  being  contrary  to  the  law  against 
pretensed  titles. 

The  children  answered,  that  it  was  their 
understanding  that  their  mother  had  a  life 
estate  under  the  will  of  their  father;  and 
insisted  on  the  terms  of  the  deeds  to  Wise- 
ley,  to  shew  that  it  was  so  understood  by 
all  parties.  The  sons,  who  had  assigned 
their  portions  to  Wiseley,  assert  that  they 
believed  that  their  mother  was  entitled  to 
a  life  estate;  and  that  they  sold  their  shares 
for  less,  on  that  account. 

The  Chancellor  decreed,  that  the  bill,  so 
far  as  it  sought  to  disturb  the  possession 
of  the  defendant  Mary,  the  widow,  should 
be  dismissed,  without  costs:  that  com- 
missioners should  be  appointed  to  divide 
the  land  in  question,  into 
363  *nine  shares  of  equal  value,  and  allot 
the  same  among  the  nine  children 
of  James  Findlay,  deceased,  or  their  repre- 
sentatives or  assigns,,  and  make  report,  &c. 

From  this  decree,  the  complainant  ob- 
tained an  appeal  to  this  Court. 

Wickham,  for  the  appellant. 

Johnson,  for  the  appellees. 

March  21.  The  Judges  delivered  their 
opinions.* 

JUDGE  CARR: 

The  plaintiff's  cause  has  a  bad  aspect. 
I  am  very  much  inclined  to  believe,  that 
he  has  purchased  from  the  children  of 
Findlay,  their  interests  in  the  land,  under 
the  idea  that  the  old  lady  had  a  life  estate, 
when  he  knew  that  she  had  not;  and  is 
now  availing  himself  of  his  legal  title,  to 
turn  her  out,  and  thus  break  up  the  family 
understanding  and  arrangement.  Having 
this  impression  of  the  plaintiff's  conduct, 
I  have  examined  this  case  with  every  dis- 
position to  find  some  ground,  on  which  I 
could  feel  authorised  to  defeat  his  object: 
and  I  thought  I  had  found  it,  in  the  dis- 
cretion which  equity  exercises,  on  many 
occasions.  It  struck  me,  during  the  argu- 
ment, that  this  was  of  that  class  of  cases, 


•The  Pbbsident,  absent. 


where  the  application  is  to  the  sound  dis- 
cretion of  the  Court,  and  not  ex  debito 
justitise;  especially  as  there  was  a  writ  of 
partition  under  the  statute.  The  first  au- 
thority I  found,  seemed  to  encourage  this 
idea.  It  is  the  case  of  Cartwright  v.  Pul- 
teney,  2  Atk.  380,  where  Lord  Hardwickc 
says,  "Where  a  bill  is  brought  for  partition, 
a  party  must  shew  himself  entitled;  and 
this  is  stricter  than  at  law,  where  seisin 
is  sufficient.  Here  the  reason  is,  because 
conveyances  are  directed,  and  not  a 

364  partition  only;  *which  makes  it  dis- 
cretionary   in    this    Court,    whether, 

where  a  plaintiff  has  a  legal  title,  they  will 
grant  partition  or  not;  and  where  there 
are  suspicious  circumstances  in  the  plain- 
tiff's title,  the  Court  will  leave  him  to  law." 
This  looked  very  much  like  placing  the 
subject  on  the  ground  of  specific  execution. 
But  on  looking  more  deeply  into  the  sub- 
ject, I  find  that  the  law  is  differently  set- 
tled by  many  cases:  There  is  no  act  of 
Parliament  in  England,  or  statute  in  this 
country,  which  gives  equity  jurisdiction  in 
this  case.  It  has  been  assumed  in  partition, 
as  well  as  in  dower,  from  the  extreme  in- 
convenience and  difficulty  of  proceeding 
at  law.  Agar  v.  Fairfax,  17  Ves.  551.  In 
exercising  this  jurisdiction,  the  Courts  have 
considered  themselves  bound  by  the  prin- 
ciples, which  govern  cases  of  partition  at 
law;  and  accordingly,  wherever  a  party 
shews  a  legal  title,  they  consider  him  en- 
titled, as  of  right,  to  a  partition.  In  Parker 
V.  Gerrard,  Ambl.  236,  Sir  Thomas  Clark 
held,  that  a  bill  for  a  partition  was  matter 
of  right;  and  though  the  interest  of  one 
party  was  so  inconsiderable,  that  he  would 
rather  have  given  it  up  than  incur  the  ex- 
pense of  the  suit,  he  was  compelled  to 
make  partition,  and  pay  an  equal  share  of 
the  costs.  The  'Master  of  the  Rolls  laments 
the  injustice  the  Court  is  frequently 
obliged  to  commit,  having  no  discretion 
on  the  subject.  In  Turner  v.  Morgan,  8 
Ves.  143,  the  bill  was  for  partition  of  a 
house.  Lord  Eldon,  consiaering  that  it 
would  be  very  injurious  to  the  party  de- 
fendant, who  owned  a  third  of  the  house, 
proposed  a  compromise.  But  when  that 
failed,  he  said,  "it  cannot  be  denied,  that 
a  partition  is  due  now,  under  the  statute, 
to  divide  this  species  of  inheritance;  and 
I  know  no  rule,  but  by  considering  a  com- 
mission as  due,  in  a  case  where  the  writ 
would  lie."  In  Baring  v.  Nash,  1  Ves.  & 
Beam.  550,  the  Vice  Chancellor,  speaking 
of  the  right  which  the  part  owner  of  an 
estate,  however  minute  his  interest,  would 
have  to  compel  a  partition  at  law,  savs. 
"Then  how  does  it  stand  upon  principle? 
Courts  of  Equity  have  a  concurrent 

365  jurisdiction    with    Courts    *of    Law, 
upon      partition,     more      convenient 

where  the  interest  is  much  divided.  With 
that  concurrent  jurisdiction,  is  a  Court  of 
Equity  to  adopt  the  principle  which  pre- 
vails at  law,  or  to  act  upon  a  different 
principle?"  (After  some  further  observa- 
tions, he  repeats  the  remark  of  Lord  El- 
don, in  Turner  v.  Morgan,  that  he  knew 
of  no  rule,  but  to  grant  a  commission  whfre 
the  writ  would  lie;  and  adds,)  "certainly 
referring  to  the  rule  of  law,  by  analogy  to 
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which,  the  conduct  of  a  Court  of  Equity 
should  be  regulated;  these  authorities  es- 
tablishing the  principle,  that  a  rule  of  this 
kind,  involving  the  right  of  an  individual, 
should  be  the  same  in  both  Courts;  and 
therefore  tenant  for  years,  if  he  would  be 
entitled  to  partition  at  law,  ought  to  have 
it  in  equity."  He  then  proceeds  thus;  "the 
only  authority  that  appears  to  consider  the 
bill  for  partition,  as  matter,  not  of  right, 
but  of  discretion,  is  a  passage  in  Cart- 
wright  v.  Pulteney,"  (the  case  I  first 
quoted.)  After  repeating  Lord  Hardwicke's 
remark,  he  says,  "this  must  be  taken  with 
the  context.  It  is  stated  to  be  discretion- 
ary, where  there  are  suspicious  circum- 
stances in  the  plaintiff's  title;  as  in  that 
case,  a  suspicion  of  forgery.  Where  the 
legal  title  is  under  such  suspicious  circum- 
stances, a  Court  of  Equity  may  well  pause 
in  directing  partition.  But  if  the  title  is 
clear,  a  partition  is  matter  of  right;  and  it 
is  expressly  stated  in  Parker  v.  Gerrard, 
that  there  is  no  instance  of  not  succeeding 
in  such  a  bill,  but  where  there  is  not  proof 
of  title  in  the  plaintiff;  and  in  the  case  of 
Lord  Bath,  the  Court  gave  leave  and  time 
for  the  plaintiff  to  make  out  his  title." 
These  authorities  compel  me  to  consider 
it  settled  law,  that  where  a  plaintiff  comes 
into  equity  for  partition,  shewing  a  clear 
legal  title,  it  is  matter  of  right  and  not  of 
discretion. 

Let  us  enquire,  then,  into  the  plaintiff's 
legal  title.  The  deeds  made  by  the  four 
sons,  state  that  they  had  sold  to  the  plain- 
tiff, for  the  sum  of  $300  each,  all  their 
right,  title,  interest  and  claim,  in  and  to  a 
certain  tract  of  land  lying  in  the  county  of 

Wythe,  adjoining  the  lands  of  D. 
366       Wiseley,  ♦containing  215  acres,  being 

the  same  tract  on  which  their  father 
lived,  at  the  time  of  his  death,  and  which 
he  devised  to  his  wife  during  her  life.  The 
two  deeds  from  the  married  daughters  and 
their  husbands,  differ  both  in  the  words  of 
conveyance  and  of  description.  They  are 
more  formal  in  the  first,  and  more  exact  in 
the  last.  There  can  be  no  question  about 
them.  As  to  the  deeds  of  the  sons;  though 
defective  in  the  formal  words  of  convey- 
ance, I  presume  they  are  sufficient;  as  they 
clearly  express  that  the  bargainors  had  sold 
all  their  interest  for  a  valuable  considera- 
tion, and  this  was  sufficient  at  common 
law  to  raise  and  use.  But  do  these  deeds 
sufficiently  describe  the  land?  It  is,  21  f> 
acres,  lying  in  Wythe  county,  adjoining 
the  lands  of  the  plaintiff,  being  the  same 
tract  on  which  their  father  lived  at  the  time 
of  his  death;  and  if  the  description  had 
stopped  here,  there  can  be  little  doubt,  I 
presume,  that  it  would  have  been  sufficient, 
so  to  designate  the  land,  as  to  have 
made  the  deeds  valid.  But  in  further  de- 
scription, they  add,  "and  which  he  devised 
to  his  wife  during  life;"  and  when  we  come 
to  inspect  the  will,  we  find  that  no  land 
was  devised  to  her  for  life:  but  this  same 
tract,  to  her  for  years  only.  This,  how- 
ever, cannot,  I  think,  render  that  bad  which 
was  good  without  it,  as  utile  per  inutile  non 
vitiatur.  It  seems  to  me,  therefore,  that 
the  deeds  convey  to  the  plaintiff,  the  legal 
title.    The  argument,  that  this  recital  in  the 


deed  shewed  the  understanding  of  the  par- 
ties, as  to  the  interest  they  were  selling, 
may  be  very  true,  and  might  be  very  im- 
portant, upon  a  bill  filed  to  set  aside  these 
deeds  for  fraud  or  mistake.  But  when  we 
are  upon  the  legal  title  purely,  I  do  not 
think  it  a  consideration  of  weight;  for  the 
deeds,  certainly,  (if  they  operate  at  all,) 
convey  all  the  right,  title  and  interest  of 
the  bargainors,  whatever  that  may  be. 

With  respect  to  the  statute  against  buy- 
ing and  selling  pretensed  titles,  I  do  not 
think  it  has  any  application.  The  widow 
was  in  under  the  will;  claiming  no 
other  estate  than  it  gave,  though  mistak- 
ing that  for  a  larger  interest  than  it 

367  *really  was.     Her  title  was  not  ad- 
versary to  that  of  the  sons.    She  had 

entered  lawfully,  held  lawfully,  and  had 
done  nothing,  which  even  the  other  party 
could  have  elected  to  consider  a  disseisin. 
The  sons,  then,  had  a  right  to  sell,  the 
plaintiff  to  buy,  and  the  deeds  passed  their 
interest. 

As  to  the  deed  of  the  youngest  son  being 
made  after  the  institution  of  the  suit,  I  see 
nothing  in  it.  The  plaintiff  had  already  a 
right,  under  the  other  deeds,  to  come  for 
partition.  As  to  the  hardship  of  turning 
the  widow  out  in  her  old  age,  though  I 
disapprove  of  the  conduct  of  the  plaintiff, 
and  generally  of  those  who  thus  intrude 
themselves  into  these  family  matters;  yet 
I  cannot  think  the  widow  has  been,  or  will 
be,  so  hardly  dealt  by,  as  the  counsel 
seemed  to  think.  She  has  had  the  whole 
land,  for  24  years,  without  rent.  She  still 
holds  the  whole;  and  cannot  be  turned  out 
until  her  fair  dower  is  assigned  her;  to 
which  she  has  an  unquestionable  claim. 

JUDGE  GREEN: 

The  will  of  James  Findlay  gave  to  his 
wife  an  estate  for  years  only,  in  the  land 
in  question,  determinable  by  her  death,  be- 
fore the  youngest  child  attained  his  age  of 
21  years.  The  freehold  and  inheritance 
descended  upon  the  children  who  were 
seised;  and  the  widow's  holding  over,  after 
the  youngest  child  attained  his  full  age, 
did  not  give  her  a  possession  adversary  to 
them,  or  disseise  them;  especially  if  she 
held  over  with  their  assent,  as  seems  to  be 
the  fact.  Entering  by  title  under  the  will, 
she  could  not,  after  the  expiration  of  her 
term,  hold  adversely  to  the  reversioners, 
without  doing  some  act  which  amounted 
to  a  disseisin,  as  by  conveying  to  another. 
She  has  done  no  such  act;  but  on  the  con- 
trary, in  her  answer,  she  claims  only  under 
the  will,  a  larger  estate  indeed  than  she  is 
entitled  to,  but  still  under  the  will.  Such 
a  claim  cannot  disseise  the  reversioners, 
or   give   her   a   possession   adversary 

368  to  *them.    The  children  might  there- 
fore effectually  convey  their  interests 

in  the  land,  by  deeds  of  bargain  and  sale. 

The  conveyances  made  by  Glass  and  wife, 
and  Henderson  and  wife,  were  made  some 
time  after  the  deeds  were  made  by  the  four 
sons  of  James  Findlay.  These  deeds  state 
the  devise  to  Mrs.  Findlay,  truly,  and  con- 
vey all  the  right,  title  and  interest  of  the 
grantors  in  the  land,  to  the  appellant.  No 
question  can  be  raised,  upon  the  terms  of 
those  deeds,  whether  they  passed  the  whole 
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interest  of  the  grantors  or  not.  The  con- 
veyances from  the  four  sons  (one  of  which 
was  made  after  the  youngest  child  of  James 
Findlay  came  of  age,)  state  that  the 
grantors  have  sold  all  their  right,  title  and 
interest,  in  the  land,  to  the  appellant;  but 
in  describing  the  land,  they  use  the  expres- 
sion, "which  he"  (James  Findlay)  "has  de- 
vised to  his  wife,  during  her  life."  The 
land,  however,  is  otherwise  sufficiently 
specified,  by  describing  it  as  that  on  which 
James  Findlay  lived  at  the  time  of  his 
death.  These  deeds  also  convey  to  the 
appellant,  all  the  interest  of  the  grantors 
in  the  land.  The  operative  words  of  the 
deeds,  are,  that  they  had  sold  all  their 
right,  title  and  interest,  in  and  to  the  land 
whereon  James  Findlay  lived  at  the  time 
of  his  death.  The  mistake  in  the  further 
description  of  the  land,  or  of  the  estate 
held  by  James  Findlay's  wife  in  the  land, 
cannot  impair  this  operation  of  the  deed. 
Thus  in  the  Earl  of  Clanrickard  v.  Lisle, 
Hob.  273,  husband  and  wife,  entitled  in 
right  of  the  wife,  to  a  reversion  in  fee, 
recite  in  the  deed  that  the  wife  had  title 
of  dower  in  the  land,  and  grant  all  their 
estate  in  the  said  third  part  of  the  land. 
It  was  determined  that  a  third  part  of  the 
reversion  in  fee,  passed  by  the  deed.  This 
case  is  stronger  than  the  case  at  bar.  So 
in  Bartlett  v.  Wright,  Cro.  Eliz.  299,  A. 
granted  to  B.  all  his  house  and  two  vard 
lands  in  C.  in  the  possession  of  D.  Two 
acres  were  not  in  the  possession  of  D.  but 
all  the  rest  were.  It  was  adjudged  that 
the  two  acres,  not  in  the  possession  of  D. 
passed  by  the  deed.  In  the  first  of 
369  *these  cases,  the  general  words  of 
the  grant,  all  their  estate,  had  their 
full  effect,  notwithstanding  the  mistake  in 
the  description  of  that  estate,  as  being 
smaller  than  it  really  was;  and  in  the  other, 
the  whole  of  the  land  passed  by  the  words, 
"all  his  house  and  two  yard  lands  in  C." 
notwithstanding  the  mistake  in  describing 
it  as  in  the  possession  of  D. 

The  plaintiff,  having  a  perfect  legal  title 
to  a  part  of  the  land,  filed  his  bill  for  a 
partition;  and  it  is  insisted  that  he  is  not 
entitled  to  it,  in  a  Court  of  Equity,  because 
he  has  been  guilty  of  a  fraud  upon  the  chil- 
dren, who  have  conveyed  their  interests  to 
him,  in  procuring  the  conveyances,  such  as 
they  are,  from  them,  acting  under  the  mis- 
taken belief,  that  their  mother  had  a  life 
estate  in  the  land,  and  only  intending  to 
sell  their  reversions,  subject  to  this  life 
estate.  In  respect  to  the  conveyances  by 
the  four  sons,  it  appears  to  me,  that  they 
and  the  purchaser  acted  under  a  mutually 
mistaken  opinion,  as  to  the  extent  of  Mrs. 
Findlay's  estate  in  the  land;  and  that  they 
thought  they  were  selling,  and  he  that  he 
was  purchasing  the  land,  subject  to  an  es- 
tate in  her  for  life,  and  this  was  the  interest 
he  paid  for.  It  seems  to  me,  that,  in  jus- 
tice, the  proportions  of  these  children  in 
the  land,  ought  to  belong  to  them,  not  to 
their  mother  during  her  life.  But  this  is  a 
question  not  fit  to  be  decided  iq  this  case, 
for  reasons  which  will  be  hereafter  stated. 

Wiseley  seems  to  have  been  informed  of 
the  true  effect  of  Findlay's  will,  after  he 
took  the  deeds  of  the  sons,  and  before  he 


took  deeds  from  the  daughters  of  Findlay; 
and  accordingly,  varied  the  phraseology 
of  the  deeds  from  the  latter,  so  as  to  con- 
form truly  to  the  terms  of  the  will.  But 
he  seems  to  have  encouraged  the  opinion 
on  the  part  of  the  grantors,  that  Mrs.  Find- 
lay had  a  life  estate,  whilst  he  procured 
from  them  deeds  which  passed  an  imme- 
diate interest.  In  relation  to  these,  too,  T 
should  doubt,  whether  in  justice,  the 
grantors  ought  not  to  enjoy  the  lands  dur- 
ing the  life-time  of  Mrs,  Findlay,  if 
S'J'O  this  were  a  proper  *occasion  for  de- 
ciding that  question.  I  observe,  how- 
ever, that  the  husband  of  one  of  these 
daughters  admits  that  he  made  no  resen'a- 
tion. 

An  application  to  a  Court  of  Equity  for 
partition,  does  not  seem  to  be  an  applica- 
tion to  the  sound  discretion  of  the  Court, 
to  be  granted  or  refused  according  to  the 
circumstances  of  the  case,  as  in  cases  of 
specific  performance,  and  other  cases;  but 
to  be  due  ex  debito  justitiae.  It  is  a  remedy 
substituted  for  the  difficult  and  perplexed 
remedy  by  writ  of  partition.  I  doubt 
whether  a  writ  of  partition  has  ever  been 
prosecuted  in  Virginia.  Indeed,  the  form 
of  the  writ  has  never  been  devised  in  the 
General  Court,  as  the  statute,  authorising? 
the  writ,  directs.  The  only  indispensable 
requisite,  to  entitle  the  plaintiff  to  relief, 
in  such  cases,  is,  that  he  shall  shew  a  clear 
legal  title.  If  his  title  be  disputed  or 
doubtful,  (as  if  there  be  a  question,  whether 
the  deeds  under  which  he  claims  are  forged, 
or  if  his  title  depends  on  difficult  and  doubt- 
ful questions  of  law,  which  are  emphatically 
proper  for  a  Court  of  Law,)  the  decree  for 
partition  is  suspended,  until  he  establishes 
his  title  at  law,  not  in  a  writ  of  partition, 
but  by  ejectment  or  other  legal  remedy. 
And  if,  in  such  proceeding,  he  establishes 
the  genuineness  of  his  title  papers,  or  the 
questions  of  law,  on  which  his  title  de- 
pends, are  decided  in  his  favor,  he  returns 
to  the  Court  of  Equity,  and  partition  is 
decreed  according  to  his  established  rights. 
These  propositions  are  sustained  by  the 
cases  cited  in  Wilkin  v.  Wilkin,  1  Johns. 
Ch.  Cas.  Ill,  and  in  Philips  v.  Green,  3 
Johns.  Ch.  Cas.  302.  To  what  end,  in  this 
case,  should  Wiseley  be  sent  to  law?  It 
would  only  involve  the  parties  in  costs. 
There  he  must  inevitably  recover  the  por- 
tion of  the  land  to  which  he  has  a  legal 
title,  and  the  rents  and  profits,  unless  the 
widow  had  a  right  to  the  possession  until 
her  dower  was  assigned;  an  undivided  por- 
tion, to  be  sure,  which  he  might  occupy 
and  enjoy,  after  the  assignment  of  dower, 
(if  the  widow  be  entitled  to  dower,)  in 
common  with  the  others  entitled. 
371  This  would  be  a  state  *of  things 
beneficial  to  none  of  the  parties  con- 
cerned. What  is  opposed  to  the  appel- 
lant's application  for  a  partition?  Not  any 
right  vested  in  the  widow,  who  is  in  pos- 
session of  the  whole  of  the  land;  but  an 
equitable  claim  on  the  part  of  some  of  the 
children,  not  in  possession,  to  the  tempo- 
rary enjoyment  of  the  land;  and  this  is  not 
clear  or  admitted,  but  depending  upon  an 
alledged  mistake  in  making  the  convey- 
ances, or  fraud  of  the  appellant.    A  refusal 
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to  decree  partition,  is  a  decision  in  favor 
of  the  widow,  who  has  no  right,  in  conse- 
quence of  an  alledged  right  in  others;  a 
decision  in  no  way  beneficial  to  those  who 
claim  this  right.  They  have  no  right  at 
la^v,  and  cannot  there  recover  the  posses- 
sion by  any  proceeding.  If  they  have  any 
right,  it  can  only  be  asserted  in  a  Court 
of  Equity,  by  a  bill  impeaching  the  con- 
veyances, upon  the  ground  of  mistake  or 
fraud.  A  partition  will  present  no  impedi- 
ment to  this  remedy.  So  that,  a  refusal 
to  decree  a  partition,  cannot  benefit  those 
who  claim  an  equitable  right  against  the 
appellant;  nor  will  a  decree  for  partition 
prejudice  their  rights.  A  partition  is  asked 
Against  the  widow  and  children,  who  have 
not  conveyed  their  rights.  -They  have  no 
rights  or  equity,  adverse  to  the  rights  of 
the  plaintiff.  Even  the  maxim,  that  he  who 
asks  equity  must  do  equity,  (if  it  were  ap- 
plicable to  such  a  case  as  this,)  extends 
only  to  doing  equity  to  the  same  person 
of  whom  it  is  asked,  and  not  to  persgns 
against  whom  nothing  is  claimed  or  asked. 
Francis's  Maxims,  Max.  1.  The  plaintiff 
was,  therefore,  entitled  to  a  decree  for  par- 
tition. 

It  is  no  objection,  that  he  acquired  the 
legal  title  of  two  of  the  heirs,  subsequent 
to  the  institution  of  the  suit.  He  had,  be- 
fore the  suit  was  instituted^  acquired  the 
legal  rights  of  four  of  the  heirs,  which  is 
sufficient  to  support  his  bill.  If  he  had  not 
acquired  the  rights  of  the  other  two,  their 
portions  would  have  been  assigned  to  them. 
Haying  acquired  their  rights,  pendente  lite, 
their  portions  should  now  be  assigned  to 
him. 

But  the  widow  is  entitled  to  dower  in 
the  land.  The  devise  to  her  of  the  whole 
land  for  years,  even  if  it  had 
372  ♦been  expressly  declared  in  the  will, 
to  be  in  lieu  of  her  dower,  would 
not,  although  she  took  the  land  under  the 
will,  have  been  such  a  jointure  as  could 
bar  her  right  of  dower,  under  the  11th  sec- 
tion of  the  act  of  1792,  ch.  94.  Nor  can 
any  provision  made  by  h^r  husband's  will, 
in  personal  estate,  accepted  by  her,  bar  a 
widow  of  dower  in  his  real  estate.  The  act 
of  1792,  ch.  92,  §  25,  which  declares,  that 
unless  the  widow  shall  renounce  the  provi- 
sion made  for  her  by  her  husband's  will,  she 
shall  have  no  more  of  his  slaves  and  per- 
sonal estate,  than  is  given  her  by  the  will, 
is  confined,  in  express  terms,  to  personal 
property;  and  this  was  decided  in  Blount 
V.  Gee,  cited  by  Judge  Tucker,  in  Ambler 
V.  Norton,  4  Hen.  &  Munf.  23.  Nor  is  the 
widow  liable  to  account  for  the  rents  and 
profits  of  the  lands.  This  appears  to  be  a 
plantation  belonging  to  the  mansion  house 
of  her  husband;  and  under  the  act  of  1792. 
ch.  94,  §  2,  she  is  entitled  to  occupy  it, 
without  responsibility  for  rent,  until  dower 
is  assigned  to  her. 

The  Court  below  ought  to  have  pro- 
nounced a  decree,  assigning  dower  to  the 
widow,  and  a  partition,  subject  to  her  right 
of  dower. 

JUDGES  COALTER  and  CABELL, 
concurred  in  the  following,  which  was  en- 
tered as  the  decree  of  the  Court: 

The    Court   is   of   opinion,   that    the    de- 


fendant, Mary  Findlay,  the  widow  of 
James  Findlay,  was  entitled,  under  the  will 
of  her  husband,  to  the  tract  of  land  in  ques- 
tion, only  until  his  youngest  child  attained 
the  age  of  21  years;  and  that  she  is  entitled 
to  dower  of  the  said  lands,  and  to  occupy 
the  same,  without  being  liable  for  the  rents 
thereof,  until  her  dower  be  assigned  to  her. 
And  the  Court  is  further  of  opinion,  that 
the  appellant  was  entitled  to  a  partition, 
subject  to  the  widow's  right  of  dower;  and 
that  the  Court  below  ought  to  have  pro- 
nounced a  decree,  assigning  dower  to  the 
said  Mary,  in  the  said  land,  and  for  making 
a  partition  thereof,  according  to  the  rights 
of  the  respective  parties,  and  letting  them 
into  possession  of  their  respective  portions, 
to  be  held  in  severalty,  subject  to  the 
373  widow's  ♦dower.  Therefore,  the  de- 
cree is  to  be  reversed,  so  far  as  it 
conflicts  with  this  opinion,  with  costs,  and 
the  cause  remanded  to  be  further  proceeded 
in,  according  to  the  principles  of  this  decree. 
But  this  decree  is  not  to  prejudice  any  of 
the  parties,  in  any  suit  that  they  may  be 
advised  to  bring  against  the  said  Wiseley, 
upon  the  ground  of  fraud  or  mistake,  in  re- 
lation to  the  terms  of  the  conveyances 
made  to  him. 
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I.  DEFINITION. 

Partition  is  the  division  wbicb  is  made  between 
several  persons  of  lands,  tenements  and  heredita- 
ments, or  of  ffoods  and  chattels  which  belong-  to 
them  as  coproprietors.  The  term  Is  more  techni- 
cally applied  to  the  division  of  real  estate  made  be- 
tween coparceners,  tenants  in  common  or  Joint 
tenants.  Bouv.  L.  Diet.  586.  21  Am.  &  Ensr.  Enc.  Law 
(8d  Ed.)  1181. 

II.  VOLUNTARY  PARTITION. 

Partition  by  act  of  the  parties  or  voluntary  par- 
tition is  the  division  of  the  property  by  the  proprie- 
tors amonsr  themselves  by  mutual  consent  and 
without  the  Interposition  of  judicial  authority.  8 
Mln.  Inst.  (4th  Ed.)  480. 

The  riffht  to  make  partition  of  an  undivided  prop- 
erty by  the  mutual  agreement  of  Its  co-owners  Is 
upheld  In  the  early  case  of  Jones  v.  Carter,  4  Hen.  & 
M.  184:  2  Mln.  Inst  (4th  Ed.)  480. 

A.  WHO  MAY  MAKE  PARTITION. 

in  Qeneral.— Partition  can  only  be  made  between 
cotenants,  as  there  can  be  no  partition  unless  each 
of  the  parties  has  an  Interest  in  the  property.  Pat- 
terson V.  Martin.  83  W.  Va.  494,  10  S.  E.  Rep.  817. 

Husband  of  Co-Tenant— In  Brooks  v.  Hubble.  2  Va. 
Dec  629,  it  was  held  that  the  husband  of  a  co- 
tenant  could,  prior  to  the  Code  of  1887,  make  parti- 
tion of  the  estate  with  the  other  cotenants.  In  sup- 
port of  this  proposition  the  court  cited  1  Bac.  Abr. 
449:  Jones  v.  Carter.  4  Hen.  &  M.  190;  Bryan  v. 
Stump,  8  Gratt  241;  6  Lawson,  Rights  Rem.  & 
Prac.  1 2731,  See  also,  Arnold  v.  Bunnell,  42  W.  Va. 
478, 26  S.  E.  Rep.  359;  monoflraphic  note  on  ''Husband 
and  Wife"  appended  to  Cleland  v.  Watson,  10  Gratt 
160. 

Same -Curtesy.— A  husband  entitled  to  curtesy  in 
land  of  which  his  wife  was  coproprietor,  may  makes 
a  valid  partition  of  the  land,  and  if  such  husband 
and  his  wife  attempt  to  errant  to  a  third  party,  land 
which  has  been  partitioned  to  them,  and  the  deed 
is  void  as  to  the  wife,  but  valid  as  to  the  husband, 
the  purchaser  has  a  rlffht  to  the  possession  of  the 
land  durlnar  the  husband's  lifetime.  Arnold  v.  Bun- 
nell, 42  W.  Va.  473.  26  S.  E.  Rep.  369:  Merrltt  v. 
Hughes.  36  W.  Va.  366.  16  S.  E.  Rep.  66.  See  also, 
monographic  note  on  "Curtesy'*  appended  to  Charles 
V.  Charles.  8  Gratt  486. 

Same— Rights  of  Husband.— In  Yancey  v.  Radford. 
86  Va.  688,  10  S.  E.  Rep.  972,  the  facts  were  as  follows: 
The  heirs  of  an  ancestor  made  partition  by  deeds 
of  his  lands.    The  deed  to  one  of  them  and  her  hus- 


band granted  a  certain  portion  as  follows:  "The 
parties  of  the  first  part  do  grant  relinquish  and  re- 
lease unto  the  parties  of  the  second  part  and  the 
heirs  of  the  female  parties  of  the  second  part  etc" 
The  deed  contained  no  warranty  nor  did  other 
consideration  pass  beyond  the  making  of  similar 
deeds  to  the  other  liens.  The  wife  died  wlthoat 
issue  and  the  husband  claimed  an  estate  In  one-half 
of  the  land  conveyed  to  his  wife  and  himself  for 
life.  Held,  the  deed  operated  only  as  a  partition 
and  allotment  of  the  wife's  share  in  her  ancestor's 
lands,  and  that  It  conveyed  no  estate  to  the  hus- 
band as  against  the  heirs  of  his  wife.  See  also. 
Dooley  v.  Baynes.  86  Va.  644,  10  S.  E.  Rep.  974;  mon- 
ographic note  on  "Husband  and  Wife"  appended  to 
Cleland  v.  Wateon,  10  Gratt  160. 

Same— Same.— Where,  upon  partition  of  real  estate 
among  joint  tenants,  the  share  of  one  of  them,  who 
Is  a  married  woman.  Is  released  to  her  and  her  hus- 
band by  the  other  Joint  tenants,  such  release  does 
not  vest  In  the  husband  any  title  In  the  portion  set 
apart  to  his  wife.  Sharltz  v.  Moyers,  99  Va.  519.  » 
S.  E.  Rep.  166.  7  Va.  Law  Reg.  838. 

Same-HuAiiand  and  Wife  as  Grantees -HalModom 
to  Husiiand  Only.— a  father  gave  to  his  son  and  son- 
in-law  a  Utle  bond  In  the  penalty  of  $1,500.  with 
condition  to  convey  to  them  certain  lands.  The 
obligees  entered  into  possession  of  the  lands,  and  a 
few  years  thereafter  the  obligor  died  intesute.  and 
his  heirs  made  a  deed  of  release  or  quitclaim  to 
the  land.  This  deed  makes  the  wives  of  the  son  and 
son-in-law  parties  of  the  second  part  but  explicitly 
limits  the  use  and  benefit  of  the  property  to  the 
son  and  son-in-law.  A  few  months  thereafter  the 
son  and  son-in-law  made  partition  of  the  land  hj 
several  deeds  to  each  other.  In  these  deeds  the 
wives  are  again  made  parties  of  the  second  part 
but  the  use  and  benefits  are  limited  to  the  son  and 
son-in-law.  respectively.  Held,  the  wives  took  no 
Interest  In  the  land.  The  conveyance  by  the  heirs 
was  a  conveyance  to  the  son  and  son-in-law  onlj. 
and,  in  conveying  to  them,  the  heirs  simply  did 
what  the  law  would  have  compelled  them  to  do* 
The  subsequent  deeds  made  by  the  son  and  son-in- 
law  in  which  their  wives  united  amounted  to  simply 
a  partition  of  the  property  between  them.  Kelster 
V.  Kelster,  99  Va.  641,  89  S.  E.  Rep.  164.  See  also, 
monographic  note  on  "Husband  and  Wife"  ap- 
pended to  Cleland  v.  WaUon.  10  Gratt  159. 

5amc.— It  Is  further  held  In  West  Virginia  that  a 
wife  owning  land  In  fee,  whose  husband  has  con- 
veyed such  estate  as  Is  vested  in  him  as  husband. 
cannot  compel  partition,  while  such  esute  con- 
tinues. Merrltt  v.  Hughes,  36  W.  Va.  366.  15  S.  E. 
Rep.  66. 

Conveyance  by  Cotenant— Purciiaser^s  Riglits.— "A 
cotenant  may  convey  at  his  pleasure  his  nndirided 
interest  in  all  the  lands  held  in  common,  without 
the  knowledge  or  consent  of  his  companions  in  in- 
terest In  this  case  the  effect  of  the  deed  Is  to  place 
the  grantee  in  the  deed  in  the  same  position  that 
the  grantor  had  previously  occupied,  and  no  possi- 
ble Injury  could  result  to  the  other  cotenants  in 
the  tract"  Worthlngton  v.  Staunton.  16  W.  Va.  J4l. 
See  also,  monographic  note  on  "Joint  Tenants  and 
Tenants  in  Common"  appended  to  Ambler  v.  Wyld. 
Wythe  285. 

B.  HOW  AFFECTED. 

1.  At  Common  Law.— The  court,  in  Brooks  r. 
Hubble.  8  Va.  Dec  531,  said  :  "It  seems  well  settled, 
that  by  the  common  law  coparceners  could  make 
partition  of  their  lands  by  parol,  as  well  as  by  deed. 
and  that  this  was  the  law  in  this  state  until  changed 
by  S  2413  of  the  Code  of  1887.  Jones  v.  Carter. 
4Hen.  &M.  190;  Boiling  v.  Teel,  76  Va.  487:  Yancey 
V.  Radford,  86  Va.  638. 10  S.  E.  Rep.  972;  1  Lomax  Die. 
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404:  S  Min.  Inst  (4th  Ed.)  430."  See  also.  Arnold 
T.  Bannell,  42  W.  Va.  478. 26  S.  E.  Rep.  860:  Frederick 
V.  Frederick.  81  W.  Va.  B6ft  8  S.  E.  Rep.  206:  Patter- 
son  T.  Martin,  83  W.  Va.  404.  10  S.  E.  Rep.  817;  Justice 
T.  L.aw8on,  46  W.  Va.  163,  88  S.  E.  Rep.  102;  Ck)le8  v. 
WoodlniT,  2  Pat  &  H.  180:  Snyder  v.  Grandstaff.  06 
Va.  473.  70  Am.  St  Rep.  868.  81  S.  E.  Rep.  647.  See 
also,  monographic  note  on  "Deeds"  appended  to 
Fiott  y.  Com.,  12  Gratt  664. 

Parol  Partition— When  Binding.— By  the  common 
law  a  Tolnntary  parol  partition  is  bindincr  upon 
the  parties  thereto,  where  it  is  clearly  proven,  and 
is  followed  by  exclusive  possession  in  severalty  of  the 
respective  parcels.  Jones  v.  Carter.  4  Hen.  &  M.  184; 
Bryan  V.  Stump,  8  Gratt  241,  66  Am.  Dec.  130;  Col- 
bert v.  Millstead,  5  Leigh  88;  Patterson  v.  Martin, 
88  W.  Va.  404. 10  S.  E.  Rep.  817;  Hedrlck  v.  Hern,  4  W. 
Va.  620:  Justice  v.  Lawson.  46  W.  Va.  168,  83  S.  E. 
Rep.  102;  Boiling  v.  Teel,  76  Va.  487;  Coles  v.  Wood- 
ing. 2Pat&H.  180. 

Suae— Irrcgulsritles  Cured  by  Long  Acquiescence.— 
Under  the  common  law  it  is  held  that  a  partition, 
which  has  long  been  acquiesced  in,  and  acted  upon 
by  the  parties  generally,  ought  not  to  be  disturbed 
at  ail  on  the  ground  of  irregularity  only;  though  if 
unjnstor  illegal  it  may  be  impeached  by  a  party 
who  never  acquiesced.  Carter  v.  Carter.  6  Munf. 
108:  Coles  v.  Wooding,  2  Pat  &  H.  180.  See  also, 
monographic  note  on  "Laches"  appended  to  Peers 
V.  Bamett  12  Gratt.  410:  monographic  note  on 
^'Limitation  of  Actions"  appended  to  Herrington  y- 
Harkins,  1  Rob.  601. 

Same— Same— Ascertainment  of  Terms.— Although 
at  common  law  a  parol  partition,  acquiesced  in  for 
a  long  time  cannot  be  disturbed,  yet  a  suit  may  be 
maintained  to  ascertain  the  precise  terms  on  which 
It  was  made,  and  to  have  deeds  of  partition  exe- 
cuted. Frederick  v.  Frederick.  81  W.  Va.  666,  8  S.  E. 
Rep.  295. 

It  was  further  held  in  this  case  that  where  a  parol 
partition  provided  for  a  right  of  way  over  one  of 
the  lots,  without  specifying  where  it  should  be 
located,  or  the  width  thereof,  a  decree,  fixing  its 
width  at  four  feet  and  its  location  at  the  end  of  the 
lot  did  not  prejudice  the  owner  of  the  lot  See 
also.  Justice  v.  Lawson,  46  W.  Va.  163.  88  S.  E.  Rep. 
102:  monographic  note  on  "Easements"  appended 
to  Hardy  v.  McCuUuugh,  23  Gratt  251. 

Same— Jlistake.— Under  the  common  law  it  is  held 
that  where  two  Joint  tenants  of  full  age  and  labor- 
ing under  no  disability,  make  a  voluntary  partition 
of  a  tract  of  land  by  deed  according  to  an  old  sur- 
vey, of  whose  inaccuracy  both  are  equally  ignorant 
and  no  fraud  appearing,  such  partition  however 
unequal  Is  binding  upon  them  and  their  assigns. 
Jones  V.  Carter.  4  Hen.  &  M.  184. 

PartKioB  by  Arbitration  and  Award. -If  a  dispute 
concerning  the  division  of  a  tract  of  land  under  a 
will,  be  submitted  to  arbitration  In  general  terms; 
and  an  award  be  made,  stating  that  "from  the 
proofs  adduced  to  the  arbitrators,  from  the  tenor 
of  the  will,  and  evident  intention  of  the  testator." 
one  of  the  parties  is  entitled  to  a  certain  number  of 
acres,  to  be  divided  from  the  rest  by  a  specified 
line:  and  the  other  to  the  residue  of  the  tract;  such 
award  (being  free  from  objection  in  other  respects) 
is  valid,  notwithstanding  the  line  established  by  it. 
is  different  from  the  dividing  line  mentioned  in  the 
will.  Holllngsworth  v.  Lupton.  4  Munf.  114:  Smith 
V.  Smith.  4  Rand.  06.  See  also,  monographic  note  on 
"Arbitration  and  Award"  appended  to  Bassett  v. 
Cunningham.  0  Gratt  684. 

Contract  to  Partition— Construction.— In  Clark  v. 
Nnnn.  25  Gratt  287.  it  was  held  that  the  broad  lan- 
guage of  a  contract  in  relation  to  the  division  of 
land  between  the  joint  owners,  should  be  construed 


in  the  light  of  the  surrounding  circumstances -and 
the  previous  action  of  the  parties.  See  also,  ParriU 
v.  McKinley,  6  W.  Va.  67:  monographic  note  on 
"Contracts"  appended  to  Enders  v.  The  Board  of 
Public  Works.  1  Gratt  864. 

2.  By  Statute.— By  the  statutes  of  conteyance  in 
Virginia  and  in  West  Virginia  voluntary  partition, 
of  estates  of  freehold  or  inheritance  or  for  a  term 
of  more  than  five  years  must  be  by  deed.  2  Min. 
Inst  (4th  Ed.)  481:  Va.  Code  1887.  I  2418;  W.  Va. 
Codel800.ch.  71.11;  Boiling  v.  Teel.  76  Va.  487.  Sec 
also,  monographic  note  on  "Deeds"  appended  to 
Fiott  V.  Com.,  12  Gratt  661:  monographic  note 
on  "Joint  Tenants  and  Tenants  in  Common"  ap- 
pended to  Ambler  v.  Wyid,  Wythe  286, 

Partition  l>eed-Wlien  Necessary  by  Statnte.— Prof. 
Minor,  in  the  4th  Edition  of  2  Min.  Inst  481.  788.  con- 
trary to  his  view  in  the  previous  editions  of  this 
work  (as  cited  in  Boiling  v.  Teel,  76  Va.  408),  comes 
to  the  conclusion  that  under  the  statute  (Va.  Code 
1887,  S  2418)  partition  of  an  estate  of  freehold  or  for 
a  term  exceeding  five  years  must  be  by  deed.  See 
also,  monographic  note  on  "Deeds"  appended  to 
Fiott  V.  Com.,  13  Gratt  664.  There  is  also  a  dictum 
In  Snyder  v.  Grandstaff.  06  Va.  488, 31  S.  E.  Rep.  647, 
intimating  that  a  deed  is  necessary  in  partition  of 
freehold  estate. 

Same— Sufficiency.— A  deed  reciting  that  the  par- 
ties thereto  have  made  partition  and  division  be- 
tween them  of  the  lands  therein  mentioned  of 
which  they  were  seized  in  fee.  stipulating  what  part 
each  is  to  have,  and  covenanting  that  neither  of 
them,  nor  any  person  claiming  under  either,  shall 
disturb  the  other  in  the  possession  and  enjoyment 
of  the  part  allotted  to  him  is  a  good  deed  of  parti- 
tion, although  it  contains  no  clause  of  conveyance. 
Townsend  v.  Outten,  06  Va.  637,  28  S.  E.  Rep.  068.  See 
also,  monographic  note  on  "Deeds"  appended  to 
Fiott  V.  Ck>m.,  12  Gratt  664;  monographic  note 
on  "CovenanU"  appended  to  Todd  v.  Summers,  9 
Gratt  167. 

Same— Privy  Examination  of  Wife.— In  Bryan  v. 
Stump,  8  Gratt  241.  it  was  held  that  the  privy  exam- 
ination of  the  wife  is  unnecessary  in  a  deed  of  par- 
tition by  her  husband,  where  the  deed  was  followed 
by  the  possession  in  severalty  for  a  long  period  of 
time.  See  also,  monographic  note  on  "Husband  and 
Wife"  appended  to  Cleland  v.  Watson.  10  Gratt  150. 

Same— Consideration.— Whether  a  deed,  absolute 
on  its  face,  which  conveys  an  undivided  interest  in 
land  is  a  deed  of  gift,  or  upon  a  secret  trust  agreed 
on  between  the  parties,  is  not  involved  in  a  subse- 
quent suit  for  partition  between  several  joint  ten- 
ants of  land  in  which  the  interest  of  the  grantor  is 
assigned  to  the  grantee,  and  the  grantor  is  not  pre- 
cluded by  such  suit  from  asserting  the  trust  In  a 
subsequent  suit  against  his  grantee.  Eaves  v.  Vial. 
08  Va.  184,  34  S.  E.  Rep.  078.  See  monographic  note 
on  "Consideration"  appended  to  Jones  v.  Obenchain. 
10  Gratt  250. 

Same— Presumption  of  Equal  Division.— A  voluntary 
partition  of  land  by  consent  of  its  joint  owners, 
though  unequal  as  to  quantity  must  be  considered 
as  dividing  the  tract  equally  in  point  of  value 
where  there  is  no  proof  to  the  contrary.  Syme  v. 
Johnston.  3  Call  658. 

5ame— Conveyance  of  His  Allotment  by  Former  Co- 
Owner  in  Contemplation  of  Marriage.— The  three  devi- 
sees of  a  testator  conveyed  each  to  the  other,  by 
deeds  of  partition,  all  of  his  right  title  and  interest 
in  the  property  allotted  to  such  other.  Afterwards 
one  of  them  in  contemplation  of  marriage  con- 
veyed his  share  to  his  Intended  wife,  and  then  mar- 
ried her,  but  shortly  thereafter  died  without  issue 
or  possibility  of  issue.  It  was  held,  upon  these 
facts,  that  the  title  of  survivorship  of  the  two  sur- 
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Tivioff  devisees  had  passed  by  tbeir  deed  to  the 
•deceased  one  ia  bis  lifetime,  and  by  the  deed  of 
tbe  latter  Is  vested  In  his  widow.  Snyder  v.  Grand- 
staff.  90  Va.  473,  81  S.  E.  Rep.  647. 
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III.  COMPULSORY  PARTITION. 

Compnlsory  partition  or  partition  by  Judicial  pro- 
ceedlDfiTs  is  a  division  made  by  the  courts  at  the 
instance  of  one  or  more  of  the  coproprletors,  reg-ard- 
less  of  the  wishes  of  the  other  coproprietors.  Am. 
&  Ensr.  Enc.  Law  (2d  Ed.)  1181.  See  also,  mono- 
graphic note  on  "Joint  Tenants  and  Tenants  in 
Common'*  appended  to  Ambler  v.  Wyld.  Wythe  236. 

A.  AT  COMMON  LAW.— It  seems  that  under  the 
orifiTinal  common  law  coparceners  could  compel 
partition  of  the  common  property  by  means  of 
what  was  known  as  a  writ  of  partition.  It  was  other- 
wise, however,  as  to  tenants  in  common  and  joint 
tenants.  The  law  seeming*  to  reason  that  since 
their  relation  was  a  voluntary  one,  it  could  only  be 
dissolved  by  common  consent.  3  Mln.  Inst  (4th  Ed.) 
480:  21  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1142. 

B.  BY  STATUTE.-By  the  statute  of  81  Hen.  VIII. 
c.  1:  32  Hen.  VIII.  c.  82.  the  right  of  compulsory 
partition  by  judicial  proceedings  was  extended  to 
tenants  in  common  and  joint  tenants.  2  Min.  Inst. 
<4th  Ed.)  482:  21  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1142. 
See  also.  Va.  Code  (1887),  ch.  114;  W.  Va.  Code  (1899), 
ch.  79. 

C.  JURISDICTION. 

1.  Equity.— The  proceeding  by  writ  of  partition 
at  common  law  has  been  in  practice  almost  en- 
tirely superseded  by  bill  in  equity  and  the  Jurisdic- 
tion of  courts  of  equity  to  decree  partition  of  lands 
is  well  settled.  Davis  v.  Tabbs,  81  Va.  «08:  Castle 
man  v,  Veitch,  8  Rand.  598:  Straughan  v.  Wright,  4 
Rand.  498:  Stuart  v.  Coalter,  4  Rand.  74,  15  Am.  Dec. 
781:  Wlseley  v.  Findlay,  3  Rand.  861,  15  Am.  Dec.  712: 
OUey  T.  McAlpine,  2  Gratt  340;  2  Min.  Inst  (2d  Ed.) 
484:  4  Min.  Inst  (8d  Ed.)  1834.  1886,  1863:  1  Bar.  Ch. 
Pr.  (2d  Ed.)  804:  Hudson  v.  Putney.  14W.  Va.  561: 
Moore  v.  Harper,  27  W.  Va.  362.  In  Wlseley  v.  Find- 
lay,  8  Rand.  861.  it  was  held  that  the  power  o^  a 
court  of  equity  to  grant  partition  is  not  discretion- 
ary but  exdebitoJuatitUe.  and  that  whenever  a  plain- 
tiff has  a  right  to  partition  at  law  he  has  the  same 
right  in  equity.  See  also,  2  Min.  Inst  (4th  Ed.)  4821. 
By  Acts  1897-98,  p.  488,  Sup.  Va.  Code,  S  2662.  courts  of 
equity  are  expressly  conferred  with  Jurisdiction  in 
partition  cases.  See  monographic  note  on  "Juris- 
diction" appended  to  Phippen  v.  Durham,  8  Gratt. 
457. 

Where  one  of  several  cotenants  of  land  has  im- 
properly obtained  a  patent  therefor,  it  is  necessary 
to  invoke  the  aid  of  a  court  of  equity  to  give  to  each 
his  proper  share.  Christian  v.  Christians,  6  Munf. 
584. 

5ame— Complete  Relief.— When  a  court  of  equity 
acquires  Jurisdigtion  of  a  cause  for  any  purpose,  it 
will  retain  it  and  do  complete  Justice  between  the 
parties,  enforcing,  if  necessary,  legal  rights,  and 
applying  legal  remedies  to  accomplish  that  end. 
This  is  especially  true  in  suits  for  partition.  Lau- 
rel Creek,  etc.,  Co.  v.  Browning,  99  Va.  528,  89  S.  E. 
Rep.  156. 

Same— Liens.— A  court  of  equity  has  authority  to 
pass  upon  all  questions  necessary  to  do  Justice  be- 
tween the  parties,  in  suits  for  partition,  such  as 
accounts  of  liens  and  priorities  on  the  lands  to  be 
partitioned.    Hinton  v.  Bland,  81  Va.  688. 

5«me— Discretion.— •*  *in  all  cases  of  partition,'  says 
Judge  Story,  'a  court'  of  equity  does  not  act  merely 
in  a  ministerial  character,  and  in  obedience  to  the 
call  of  the  parties,  who  have  a  right  to  the  parti- 
tion; but  it  founds  itself  upon  Its  general  jurisdic- 
tion as  a  court  of  equity,  and  administers  its  relief 


«B  aeouo  €i  bono,  according  to  its  own  notions  of  gen- 
eral justice  and  equity  between  the  parties.  It  will 
therefore,  by  its  decree,  adjust  all  equitable  rights 
of  the  parties  Interested  in  the  estate,'  etc.  1  Stor^'i 
Eq.,|  656b.  See  also.  Code  1873,  ch.  120,  S  1:  2  MIzl 
Inst  (4th  Ed.)  417."    Hinton  v.  Bland.  81  Va.  568. 

Same— Partition  Bx  Hero  Mota.— In  a  suit  for  parti- 
tion  of  land  where  one  of  the  defendants,  who  is  a 
husband.  Is  entitled  in  his  own  right  or  as  tenant 
for  life  in  right  of  his  wife  to  all  the  residue  of  the 
land,  except  what  was  decreed  the  complainant 
and  the  wife  dies  pending  suit  and  her  heirs  wbo 
are  his  children  are  made  parties  defendant  it  is 
error  for  the  court  below  to  undertake  to  deter- 
mine as  between  the  heirs  who  were  thus  made  de- 
fendanu.  their  respective  rights  and  interests  and 
make  partition  between  them,  wholly  unasked  by 
any  of  thenx.    Cosgray  v.  Core,  2  W.  Va.  858. 

Same— Personal  Property.— Since  tenants  in  com- 
mon of  personal  property  cannot  have  partition  at 
common  law,  it  is  held  that  a  court  of  equity  Is  tbe 
proper  tribunal  to  decree  a  division  of  it  Smith  t. 
Smith.  4  Rand.  95:  Fitzhugh  v.  Foote,.8  Call  IS;  4 
Mln.  Inst  (3d  Ed.)  1468;  Va.  (Tode  1887.  {  2569:  W.  Va. 
Code  1899.  p.  715. 

2.  County  CouBTs. 

Limitation  as  to  Value.- In  Seamster  ▼.  Black- 
stock,  88  Va.  235,  2  S.  E.  Rep.  36.  5  Am.  St  Rep.  m. 
It  was  held  that  under  the  Ck>de  of  1860  the  county 
courts  had  no  Jurisdiction  to  decree  a  sale  of  land 
for  partition  where  the  interest  of  any  party  ex- 
ceeded $30a  See  monographic  note  on  "Courts" 
appended  to  Cropper  v.  Com.,  2  Rob.  842. 

In  Parker  v.  McCoy,  10  Gratt  594,  It  was  held  that 
the  statute  of  1849  authorizing  the  sale  of  lands, 
where  the  Interest  of  each  Joint  owner  in  less  than 
three  hundred  dollars,  refers  to  the  estimated  value 
of  each  interest  if  the  land  is  divided,  and  not  the 
value  of  each  interest  in  the  estimated  value  of  the 
whole. 

3.  CiHcmr  Courts.— Tenants  in  common,  joint 
tenants,  and  coparceners  are  compellable  to  make 
partition,  under  ch.  79.  Code,  and  circuit  conrts 
have  Jurisdiction  for  that  purpose.  Le  Sage  v.  Le 
Sage  (W.  Va.),  43  S.  E.  Rep.  187:  Pillow  v.  Sonth- 
west  etc.,  Co..  92  Va.  144.  28  S.  E.  Rep.  82 

4.  Lands  out  of  State.— The  courts  of  this  sute 
have  no  Jurisdiction  to  decree  a  partition  of  lands 
lying  in  another  state,  though  all  the  parties  are 
before  the  court  Pillow  v.  Southwest  etc.  (3o..  98 
Va.  144.  23  S.  E.  Rep.  82.  53  Am.  St  Rep.  804:  Poin- 
dexter  v.  Burwell,  82  Va.  507,  (distlngrulshing  Bay- 
lor V.  Buckland,  28  Gratt  850);  Wimer  v.  Wimer,  82 
Va.  890;  4  Mln.  Inst  (8d  Ed.)  1450;  1  Va.  L.  Beg.  m. 
See  also,  monographic  note  on  "Jurisdiction"  ap- 
pended to  Phippen  V.  Durham,  8  Gratt  457. 

D.  TITLE.— To  entitle  a  plaintiff  to  relief  in  equity 
in  a  partition  suit  It  was,  prior  to  the  Code  of  1849. 
an  Indispensable  prerequisite  that  he  show  a  clear 
legal  title  to  his  rights  in  the  property  as  co-owner. 
Stuart  V.  Coalter,  4  Rand.  74,  15  Am.  Dec  7S1: 
Straughan  v.  Wright  4  Rand.  498:  2  Min.  Inst  (4th 
Ed.)  484.  By  the  Va.  Code  of  1849.  p.  588.  however,  it 
was  provided  that  a  court  of  equity  may  take  cofi:- 
nlzance  of  all  questions  of  law  a£FectiDg  the  legal 
title,  that  may  arise  In  any  proceeding  to  make  par- 
tition, and  since  that  time  this  power  has  become 
well  established.  See  Va.  Code  1887.  §  2562  (amended 
by  Acts  1897-8,  p.  488.  Sup.  Va.  Code  S  2562.)  W.  Va. 
Code  1899,  p.  714;  2  Min.  Inst  (4th  Ed.)  484;  4  Min.  lost 
(8d  Ed.^  Sa"):  Davis  v.  Tebbs,  81  Va.  608;  Currinv- 
Spraull,  10  Gratt  145;  Bradley  v.  Zehmer,  82  Va  ttS: 
Fry  v.  Payne,  82  Va.  759, 1  S.  E.  Rep.  197;  Hudson  t. 
Putney,  14  W.  Va.  574;  Arnold  v.  Arnold.  1 1  W.  Va. 
455;  Moore  v.  Harper,  27  W.  Va.  368:  Boggess  v.  Mere- 
dith. 16  W.  Va.   1;   Deem  v.  PhilUps,  6  W.   Va  168; 
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Pillow  ▼.  Sonthweat,  etc.,  Co.,  92  Va.  144,  28  S.  E.  Rep. 
32;  Bowers  ▼.  Dickinson,  80  W.  Va.  709.  0  S.  E.  Rep. 
340:  Hlnton  v.  Bland.  81  Va.  688:  1  Bar.  Ch.  Pr.  (2d 
Ed.)  806. 

AlthoniTli  a  salt  for  partition  cannot  be  substi- 
tated  for  an  action  of  ejectment,  yet  If  the  defend- 
ant In  such  snlt  claims  under  ont  who  was  a  joint 
owner  with  the  complainant,  the  salt  may  be  main- 
tained, and  all  qaestions  by  law  arising  therein 
may  be  settled  by  the  court  under  I  «8«2  of  the  Code. 
Pillow  ▼.  Southwest,  etc..  Co.,  92  Va.  144.28  S.  E. 
Rep.  82,  58  Am.  St.  Rep.  ^04;  Davis  ▼.  Settle,  48  W. 
Va.  17,  26  S.  E.  Rep.  B67:  Cecil  t.  Clark,  44  W.  Va,  069, 
30  S.  E.  Rep.  216:  Carberry  v.  West  Vlrsrinia,  etc., 
Co..  44  W.  Va.  280.  28  S.  E.  Rep.  694. 

Same— Constitutionality.— In  Pillow  v.  Southwest, 
etc.,  Co.,  92  Va.  144.  28  S.  E.  Rep.  82.  it  Is  held  that 
I  25C2  of  the  Code  of  1887,  conferring  upon  courts  of 
■equity  Jurisdiction  to  try  title  in  partition  suits,  is 
not  In  conflict  with  the  constitutional  guarantee  of 
jury  trtal.  See  also,  Cecil  v.  Clark.  44  W.  Va.  669.  80 
S.  E.  Rep.  216;  Davis  v.  Settle.  48  W.  Va.  17,  26  S.  E. 
Rep.  567,  holdiuff  the  correspondinir  statute  in  West 
Virginia  to  be  constitutional.  See  generally,  mono- 
graphic note  on  "Constitutional  Law"  appended  to 
Com.  V.  Adcock,  8  Gratt.  661. 

E.  ADVERSE  POSSESSION. 

1.  In  Gsnbral.— There  is  an  Implied  diWum  in  the 
case  of  Straughan  v.  Wright,  4  Rand.  497,  to  the  ef- 
fect that  where  lands  are  held  adversely  to  the 
plaintiff  in  a  partition  suit  for  twenty  years,  and 
his  title  is  disputed,  the  action  cannot  be  maintained 
either  at  law  or  in  equity. 

In  West  Virginia  it  is  held  that  in  a  suit  for  parti- 
tion under  the  statute,  the  court  cannot  pass  on  the 
title  of  a  stranger  claiming  under  a  different  title. 
adverse  to  the  title  under  which  the  partition  is  to 
be  made;  nor  can  such  stranger  and  his  hostile 
tlue  be  brought  into  the  suit  and  the  conflict  be- 
tween such  hostile  rights  settled  as  incident  to  the 
partition.  Davis  v.  Settle,  48  W.  Va.  17.  26  S.  E.  Rep. 
557:  Carberry  v.  West  Virginia,  etc..  Co..  44  W.  Va. 
200, 28  S.  E.  Rep.  094.  But  the  fact  that  one  coten- 
ant  has  been  ousted  by  another  in  sole  possession, 
claiming  the  whole  under  conveyance  from  another 
cotenant,  will  not  debar  a  court  of  equity  from  Ju- 
risdiction In  partition  so  long  as  the  right  of  entry 
is  not  barred  by  the  statute  of  limitation.  Cecil  v. 
Clark.  44  W.  Va.  669,  80  S.  E.  Rep.  210;  Rust  v.  Rust. 
17  W.  Va.  901;  Pry  v.  Payne.  82  Va.  769:  Hudson  v. 
Putney.  14  W.  Va.  661 :  Cooey  v.  Porter,  22  W.  Va.  120. 

flame— PrMcriptlon.— An  agreement  is  entered 
Into  between  the  heirs  of  a  deceased  party,  to  par- 
tliion  lands,  which  is  accordingly  done,  and  one  of 
them  enters  Into  possession  of  his  portion,  but  no 
deed  of  partition  is  made.  Held,  that  a  continuous 
actual  possession  for  a  period  of  twenty  years,  will 
perfect  his  title  against  the  other  heirs.  $dwards 
V.  Chilton.  4  W.  Va.  K2. 

Same— Lagai  TItle.—In  questions  purely  equ I toble. 
twenty  years  adverse  possession  will  bar  the  rem- 
edy of  the  plaintiff  in  a  partition  suit:  but.  where 
tbe  court  is  only  called  upon  to  grant  partition 
under  a  legal  title,  which  Is  disputed,  the  proper 
course  is  to  retain  the  cause  until  the  title  is  decided 
at  law.    Straughan  v.  Wright,  4  Rand.  498. 

2.  OusTMU— An  actual  ouster  of  one  tenant  in 
common  cannot  be  presumed,  except  where  the 
possession  has  become  tortious  and  wrongful  by 
the  disloyal  acts  of  the  cotenant.  which  must  be 
open,  continued  and  notorious,  so  as  to  preclude  all 
doubt  of  the  character  of  his  holding  or  the  want 
of  knowledge  thereof  by  his  cotenant.  This  con- 
duct must  amount  to  a  clear,  positive  and  con- 
tinued disclaimer  and  disavowal  of  his  cotenant's 
title,  and  an  assertion  of  an  adverse  right:  and  a 


knowledge  of  this  must  be  brought  home  to  his  co- 
tenant  Boggess  V.  Meredith.  16  W.  Va.  1 ;  Caperton 
V.  Gregory,  11  Gratt.  605. 

Sane— What  Constitutes.— The  intention  of  the 
tenant  or  parcener  in  possession  to  hold  the  com- 
mon property  in  severalty  and  exclusively  as  his 
own,  with  notice  or  knowledge  to  his  cotenants  of 
such  intention,  constitutes  the  disseisin.  But  the 
notice  or  knowledge  required  must  be  actual,  as  In 
the  case  of  a  disavowal  or  disclaimer  of  any  right 
in  his  cotenanu;  or  the  acts  relied  on,  as  in  the 
case  of  expulsion,  making  costly  Improvements  and 
exercising  exclusive  ownership,  must  be  of  such  an 
open,  notorious  character  as  to  be  notice  of  them- 
selves.   Cooey  V.  Porter.  22  W.  Va.  120. 

Same— Same.— Where  one  parcener  occupies  the 
common  property  notoriously  as  the  sole  owner, 
using  it  exclusively,  improving  It  and  taking  to  his 
own  use  the  rents  and  proflts,  or  otherwise  exercis- 
ing over  It  such  acts  of  ownership  as  manifest 
unequivocally  an  Intention  to  Ignore  and  repudiate 
any  right  in  his  coparceners,  such  occupation  or 
acts  and  claim  of  sole  ownership  will  amount  to  a 
disseisin  of  his  coparceners,  and  his  possession 
will  be  regarded  as  adverse  from  the  time  they 
have  knowledge  of  such  acts  or  occupation  and 
claim  of  exclusive  ownership.  Cooey  v.  Porter,  82 
W.  Va.  120. 

Same— Conveyance  by  Disselaor.— As  the  possession 
of  one  cotenant  is  the  possession  of  all,  laches, 
acquiescence,  or  lapse  of  time  cannot  bar  the  right 
of  entry  of  a  cotenant  until  notorious  act  of  ouster 
brought  home  to  his  knowledge.  But  the  making 
of  a  deed  for  the  whole  property  by  a  cotenant  to  a 
stranger  Is  not  such  act  of  ouster,  unless  actual 
adverse  possession  Is  taken  thereunder.  Parker  v. 
Brast.  45  W.  Va.  899,  82  S.  E.  Rep.  269, 

Same— Possession  of  One.— As  between  coparceners 
and  others  claiming  in  privity,  the  entry  into  pos- 
session of  one  Is  always  presumed  to  be  In  mainte- 
nance of  the  right  of  all;  and  this  presumption  will 
prevail  in  favor  of  all  until  some  notorious  act  of 
ouster  or  adverse  possession  Is  brought  home  to 
the  knowledge  of  the  others,  or  it  is  clearly  shown 
that  he  has  become  the  owner  by  purchase.  A 
clear,  positive  and  continued  disclaimer  of  title, 
and  the  assertion  of  an  adverse  right  brought  home 
to  the  knowledge  of  the  other  coparceners,  are 
Indispensable,  though  great  lapse  of  time,  with 
other  circumstances,  may  warrant  the  presump- 
tion of  a  disseisin  or  ouster  by  one  coparcener,  or 
other  joint  owner.  Pillow  v.  Southwest,  etc..  Imp. 
Co..  92  Va.  144,  28  S.  E.  Rep.  82;  '^ooey  v.  Porter.  23 
W.  Va.  120.  See  generally,  monographic  note  on 
"Adversary  Possession"  appended  to  Nowlin  v. 
Reynolds.  25  Gratt.  187;  monographic  note  on  "Lim- 
itations of  Actions"  appended  to  Herrlngton  v. 
Harklns.  1  Rob.  501. 

F.  BY  WHOM  COMPELLABLE. 

1.  Revbbsionkrs  and  Remaindebmbn.— a  rever- 
sioner or  remainderman  cannot  compel  partition 
during  the  continuance  of  the  particular  estate. 
Slebel  V.  Rapp.  K  Va.  28.  6  S.  E.  Rep.  478:  Merrltt  v. 
Hughes.  86  W.  Va.  856,  15  S.  B.  Rep.  66.  Where 
however,  the  owner  of  the  particular  estate,  in  his 
answer  to  the  bill  of  one  of  two  remaindermen, 
consents  to  the  partition  and  waives  his  right  to 
the  possession  of  the  property,  a  partition  thereof 
may  be  decreed  between  the  remaindermen.  Bice 
V.  Nixon,  84  W.  Va.  107, 11  S.  E.  Rep.  1001.  See  also, 
Otley  V.  McAlpine.  2  Gratt  840.  which  is  distin- 
guished by  the  court  In  Merrltt  v.  HugheN.  86  W.  Va- 
856,  15  S.  E.  Rep.  56,  where  It  Is  said:  ''Virginia 
cases  cited  for  the  proposition  that  a  remainderman 
may  sustain  a  suit  for  partition  do  not  apply.  In 
Otley   V.    McAlpine.    2  Gratt.  840.   the   tenant  by 
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curtesy  sued,  but  he  was  owner  of  one  of  the  shares 
In  fee,  and  thus  entitled  to  sue.  In  Wlseley  t. 
Flndlay.  3  Rand.  861.  Wlseley  owned  fee  and  there 
was  no  life  Interest  In  the  way.  In  McCllntlc  v. 
Manns,  4  Manf.  828,  there  was  no  life  estate,  only  a 
charge  of  a  living." 

2.  Life  Tbnant.— A  tenant  for  life  In  one  undi- 
vided moiety  of  property  may  maintain  a  suit 
asrainst  those  who  own  the  estate  in  remainder  of 
that  moiety,  whether  they  are  in  ette  or  not,  and 
the  fee  simple  owners  of  the  other  moiety,  and 
compel  partition  of  the  property:  and  if  not  sus- 
ceptible of  partition  in  kind,  they  may  have  a  sale 
and  division  of  the  proceeds.  Carneal  v.  Lynch,  91 
Va.  114,  20  S.  E.  Rep.  059. 1  Va.  Law  Resr.  67. 

8.  OwNiB  OF  Equity  op  Rbdbmption.— The  risrht 
of  the  owners  of  an  equity  of  redemption  to  have 
partition  is  upheld  in  Martin  v.  Martin,  95  Va.  26,  27 
S.  E.  Rep.  810.  See  also,  monographic  note  on  "Mort- 
gages" appended  to  Forkner  v.  Stuart,  6  Gratt.  197. 

4.  GuABDiAN.-The  guardian  of  Infants  may 
maintain  a  suit. for  partition  of  lands  held  by  the 
infant  wards  and  other  adult  parties.  Zirkle  v. 
McCue,  26  Gratt.  517;  Cooper  v.  Hepburn,  15  Gratt. 
561.  See  generally,  monographic  note  on  "Guardian 
and  Ward"  appended  to  Barnum  v.  Frost,  17  Gratt. 
398. 

Same- Infants. —For  the  proposition  that  partition 
between  infants  by  Judicial  proceedings  are  valid 
and  binding,  see  1  Min.  Inst.  (4th  Ed.)  515.  See  also, 
monographic  note  on  "Infanta"  appended  to  Caper- 
ton  V.  Gregory,  11  Gratt  505. 

5.  Chbditors.— The  right  of  the  creditors  of  a 
joint  tenant  to  bring  suit  to  compel  partition, 
seems  to  have  been  settled  judicially.  4  Va.  Law 
Reg.  428.  But  is  expressly  provided  now  by  statute 
Acts  1897-8,  p.  488.  Sup.  Va.  Code.  §  2562,  that  "a  lien 
creditor  or  (meaning  of)  any  owner  of  undivided 
estate  in  real  estate  may  also  compel  partition  for 
the  purpose  of  subjecting  the  estate  of  his  debtor, 
or  the  rents  and  profits  thereof,  to  the  satisfaction 
of  his  lien."    See  also,  l  Bart.  Ch.  Pr.  (2d  Ed.)  806. 

6.  Widow  of  Co-Ownkr.— In  Hull  v..  Hall.  26  W. 
Va.  1,  it  is  held  that  a  widow  entitled  to  dower  in 
the  real  estate  of  her  deceased  husband  is  neither 
a  joint  tenant,  tenant  in  common  or  coparcener 
with  the  heirs  at  law  within  the  meaning  of  the 
statute  concerning  partition,  so  as  to  authorize  a 
court  of  equity  to  sell  the  legal  estate  of  the  heirs 
descended  to  them,  and  to  have  her  dower  assigned 
to  her  out  of  the  proceeds,  and  the  residue  divided 
among  the  heirs  and  those  having  vendor's  liens  on 
the  lands,  if  any  one  heir  refuses  to  give  his  assent 
thereto,  or  if  any  one  heir  be  an  infant  defendant, 
the  widow  being  the  plaintiff  in  the  suit  See  gen- 
erally, monographic  note  on  "Dower"  appended  to 
Davis  V.  Davis.  25  Gratt  587. 

7.  PUBCHASBB.— In  Wlseley  v.  Flndlay,  8  Rand.  861, 
it  was  held  that  a  purchaser  of  the  rights  of  a  co- 
proprietor  in  an  undivided  tract  of  land  might 
maintain  a  suit  for  partition  of  the  land,  and  that 
the  conveyance  to  him  could  not  be  impeached  in 
that  suit  on  the  ground  of  fraud  or  mistake.  See 
also.  Davis  v.  Settle,  43  W.  Va.  17,  26  S.  E.  Rep.  557; 
Pillow  V.  Southwest,  etc.,  Imp.  Co.,  92  Va.  144, 28  S,  E. 
Rep.  82;  McCllntlc  v.  Manns,  4  Munf .  828.  See  gen- 
erally, monographic  note  on  "Decrees"  appended  to 
Evans  v.  Spurgin,  11  Gratt  615. 

&  Public  Pboperty.— In  the  absence  of  special 
legislation,  partition  cannot  be  made  between  a 
city  and  a  county  of  public  property,  either  by  the 
courts,  or  by  one  of  the  parties  against  the  protest 
of  the  other.  Supervisors  v.  Alexandria,  95  Va.  469, 
28  S.  E.  Rep.  882. 

Same— Statute.— The  title  of  an  act  of  assembly 
entitled  "an  act  to  authorize  the  qualified  voters  of 


Alexandria  county  to  vote  on  the  question  of  the 
removal  of  the  courthouse  from  Alexandria  ciiy  lo 
some  point  within  Alexandria  county"  is  not  saffl- 
clei^tly  broad  to  authorize  provisions  In  the  act  for 
the  partition  or  sale  of  the  courthouse  and  jail 
properties  held  for  the  use  of  the  county  and  diy. 
Those  provisions  are  in  conflict  with  art.  5.  {  15  of 
the  Constitution,  which  provides  that  "no  law  aball 
embrace  more  than  one  object  which  shall  be  ex- 
pressed in  its  title."  Supervisors  v.  Alexandria.  95 
Va.  469.  28  S.  E.  Rep.  882. 

Q.  ALLOTMENT  IN  KIND. 

1.  GbnbbaIj  Rulb.— By  the  common  law  and  ercD 
in  equity  it  seems  to  have  been  necessary,  prior  to 
the  statute,  to  make  the  partition  inlklnd,  it  belags 
imperative,  that  each  tenant  have  some  sabstan- 
tial  part  of  the  premises.  2  Min.  Inst  (2d  Ed.) 
489.  In  Virginia  and  in  West  Virginia,  howcrer. 
since  the  statute  (Va.  Code  1849.  p.  526)  snfflclent 
discretion  is  conferred  on  the  courts  to  avoid  sach 
embarrassmenU.  See  Va.  Code  1887,  fiS  256S.  SM: 
W.  Va.  Code  1899.  p.  715:  2  Min.  Inst  <4th  Ed.)  490; 
Roberts  v.  (Doleman.  37  W.  Va.  158,  16  S.  E.  Rep.  487. 

Same.— In  Roberts  v.  Coleman,  87  W.  Va.  158. 16  S. 
E.  Rep.  487,  the  court  said:  "Notwithstanding  this 
statute  iTTima  facie,  partition  must  be  in  kind:  each 
parcener  being  allotted  his  several  share,"  C^istts 
V.  Snead,  12  Gratt  260:  Cox  v.  McMullin.  14  Gratt 
82:  Stewart  v.  Tennant  58  W.  Va.  659,  44  S.  E.  Rep. 
228. 

Same— Exception.— On  the  other  hand,  where  a 
sale  of  the  common  property  and  division  of  the 
proceeds  will  cause  the  least  prejudice  to  the  inter- 
est of  all  concerned,  and  will  promote  justice  most 
generally.  It  is  error  to  make  p?rtition  by  other 
means.  Corrothers  v.  Joliffe.  82  W.  Va.  562,  9  8.  E. 
Rep.  889,  25  Am.  St  Rep.  485.  See  also,  monographic 
note  on  "Judicial  Sales"  appended  to  Walker  v. 
Page,  21  Gratt  636. 

Sane— Same.— As  a  general  rule,  upon  a  bill  for 
partition  of  land,  the  share  of  each  parcener  sboald 
be  assigned  to  him  in  severalty.  But  if  from  the 
condition  of  the  subject  or  the  parties,  it  is  proper 
to  pursue  a  different  course,  the  facts  justifying  a 
departure  from  the  rule,  should  at  least  where 
infants  are  concerned,  be  disclosed  by  the  report 
or  otherwise  appear,  to  enable  the  court  to  jud^e 
whether  or  not  their  interests  will  be  serionsly 
affected.  2  Min.  Inst  (4th  Ed.)  489;  CusUs  v.  Snead. 
12  Gratt  260:  Howery  v.  Helms,  20  Gratt  1:  Roberts 
V.  Coleman,  87  W.  Va.  158,  16  S.  E.  Rep.  487:  Cx)x  v. 
McMullin,  14  Gratt  88:  Beckham  v.  Duncan.  1  Va. 
Dec.  669:  Zirkle  v.  McCue,  26  Gratt  617:  Turner  t. 
Dawson.  80  Va.  851:  Hull  v.  Hull,  26  W.  Va.  l:  Casto 
V.  KIntzel,  27  W.  Va.  750:  4  Min.  Inst  (Sd  Ed)  1462. 
1468:  Stewart  v.  Tennant  62  W.  Va.  569.  44  S.  E.  Repi 
228. 

Sane— Appralsem^nt— In  Corrothers  v.  Joliffe.  82 
W.  Va.  566,  9  S.  E.  Rep.  890,  the  court  said:  "If  only 
one  of  the  parties  is  willing  to  have  the  whole 
allotted  to  him,  and  the  other  parties  are  unwilllnr 
to  take  for  their  interests  what  such  party  is  will- 
ing to  pay  therefor,  then  the  court  may  either 
refer  the  matter  to  a  commissioner  to  ascertain  the 
fair  value  to  be  paid  for  said  Interests,  or  order  the 
whole  subject  to  be  sold." 

Same— Manner  of  Allotment.- In  Henrie  v.  John- 
son. 28  W.  Va.  194,  it  was  said:  "The  court  has  no 
righ,t  to  make  an  arbitrary  allotment  It  should,  so 
far  as  it  can  do  so  without  injustice  to  others, 
assign  each  cotenant  that  part  most  valuable  to 
him.  If  there  are  several  parcels,  it  need  not 
divide  each  parcel,  but  may  assign  one  parcel  lo 
each  cotenant  (Freem.  on  Cotenancy  and  Parti- 
tion. S  522;  Smith  v.  Barber,  70hio,  part2,  p.  118:  HIU 
V.  Dey.  14  Rand.  204:  Cox  v.  McMullin.  14  Gratt  82.)" 


586 


NoTB  ON  Partition. 


3  RAND. 


Same- Conveyance    of   Specific   Property    by   One 

Cotenant— In  Cox  v.  McMulUn.  14  Gratt.  90,  the  court 
said:  "Altbousrli  a  party  holding  in  common  with 
others  can  do  nothing  to  impair  or  vary,  in  the 
sliflrlitest  degree,  the  rights  of  his  cotenanu,  yet  if 
he  execute  a  deed  for  a  specific  portion  of  the  com- 
mon subject,  or  make  a  contract  in  regard  to  it,  if 
upon  partition  such  p<ft-tion  shall  fall  in  severalty, 
to  the  party  so  making  the  deed  or  contract,  he  will 
be  bound  by  his  act.  McKee  y.  Barley,  11  Oratt 
S40." 

2.  Allotment  in  Common.— In  Casto  ▼.  Kintzel. 
27  W.  Va.  750,  it  was  held  that,  the  shares  of  two  or 
more  of  the  coparceners  in  a  partition  suit  may. 
in  accordance  with  an  election  by  them  or  their 
guardian,  be  assigned  and  allotted  to  them  in  one 
parcel.  See  also,  Custis  v.  Snead.  13  Gratt.  860;  4 
Min.    Inst    (3d  Ed.)   1462:  Va.  Code,  1887,  S  2568. 

3.  Allotment  to  Husband  of  Witb'b  Sharb.— 
Wlierc*,  npon  partition  of  real  estate  among  joint 
tenants,  the  share  of  one  of  them,  who  is  a  mar- 
ried woman,  is  released  to  her  and  her  husband  by 
the  other  Joint  tenants,  such  release  does  not  vest 
in  the  hnsband  any  title  in  the  portion  set  apart  to 
bis  wife.  Sharitz  v.  Moyers,  09  Va.  510,  80  S.  £.  Rep. 
166.    See  also.  Boiling  v.  Teel,  76  Va.  487. 

4.  Allotment  ot  Pabt  of  Estate.— In  a  suit  for 
partition  the  fact  that  the  parties  owned  another 
tract  of  land  in  another  county,  and  that  it  did  not 
appear  that  partition  in  kind  of  the  two  tracts 
conld  not  be  made,  is  not  ground  for  setting  aside 
the  sale;  the  parties  not  wishing  to  sell  this  other 
tract,  which  was  prodnctive.  Prazier  v.  Frazier,  26 
Gratt.  500. 

Allotment  of  Part  and  5aie  of  Part— Proceeding- 
Infanta.— Where  in  a  partition  suit  there  is  an  allot- 
ment of  part  of  the  land  and  sale  of  the  residue, 
the  alloted  part  and  the  proceeds  of  the  part  sold 
must  each  be  divided  among  all  the  cotenants  of 
the  entire  subject  in  the  absence  of  a  consent 
decree,  when  adults  only  are  interested,  and  it  is 
error  to  sell  the  undivided  interests  of  infants  in 
such  suit  when  there  is  no  proceeding  therein  by 
their  guardian  for  such  sale  in  the  manner  pre- 
scribed therefor  by  law.  Stewart  v.  Tennant,  62  W. 
Va  550.  44  S.  E.  Rep.  223. 

5.  Rights  of  Vendee  of  One  Co-Ownbb.— "A 
deed  from  a  cotenant  of  a  part  of  the  land  held  in 
common,  describing  it  by  metes  and  bounds,  can- 
not in  any  way  operate  to  the  prejudice  of  the 
other  tenants  In  common;  they  have  the  right  to 
have  the  land  partitioned  unaffected  by  such  deed. 
But  in  partition  in  such  case,  a  court  of  equity  will 
allot  the  portion  so  conveyed  by  metes  and  bounds 
to  the  purchaser  thereof,  if  it  can  be  done  without 
prejudice  to  the  rights  of  the  other  cotenants. 
Such  deed  will  become  operative  and  pass  to  the 
purchaser  of  such  lands  by  metes  and  bounds,  if 
the  other  tenants  in  common  before  partition  con- 
firm and  ratify  it;  and  after  partition,  if  that  por- 
tion is  allotted  to  the  purchaser;  and  in  either  case 
said  deed  will  be  binding  on  both  the  grantor  and 
grantee."  Worthington  v.  Staunton.  16  W.  Va.  241; 
Boggess  ▼.  Meredith.  16  W.  Va.  1. 

Same— Unequal  Allotment.— "But  if  a  tenant  in 
common  convey  with  covenant  of  general  warranty 
a  part  of  the  common  subject  by  metes  and  bounds, 
and  npon  partition  afterwards  made,  a  material 
part  of  the  land  so  conveyed  is  allotted  to  other 
tenants  in  common,  so  that  the  purchaser  does  not 
obtain  the  substantial  inducement  to  his  contract 
of  purchaser,  npon  the  prayer  of  such  purchaser  a 
court  of  equity  will  cancel  and  annul  such  deed 
and  place  the  parties  in  ttatu  quo.'*  Worthington  v. 
Staunton,  16  W.  Va.  242. 

0.   Pabtition    undbb  Terms  of  Will.— a    tes- 


tator  by  his  will,  directs  that  his  estate  shall  be 
kept  together  for  the  support  of  his  wife  and 
children,  until  his  widow  shall  marry,  or  die,  or 
until  his  youngest  child  comes  to  the  age  of  twenty 
years.  And  he  directs  that  a  certain  sum  shall  be 
paid  to  a  child  who  shall  marry  and  thus  cease  to 
be  supported  out  of  the  profits  of  the  estate.  The 
widow  renounces  the  will.  Held,  this  does  not 
authorize  a  division  of  the  estate,  but  it  is  to  be 
kept  together  until  one  of  the  contingencies  men- 
tioned in  the  will  occurs.  Gregory  v.  Gate,  80  Gratt. 
88. 

7.  Owelty.— As  a  general  rule,  in  the  partition  of 
real  estate  each  part  owner  is  entitled  to  have  in 
severalty  a  part  equal  to  his  interests  in  the  whole 
subject,  if  this  is  practical,  with  a  due  regard  to  the 
interests  of  all  concerned.  But  if  such  partition 
cannot  be  made  without  impairing  the  portions  of 
some  others,  the  property  may  be  divided  into 
shares  of  unequal  values,  and  the  inequality  cor- 
rected by  a  charge  of  money  on  the  more  valuable 
in  favor  of  the  less  valuable  portion.  Cox  v.  McMul- 
lin.  14  Gratt.  82;  Howery  v.  Helms,  20  Gratt.  1; 
Jameson  v.  Rizey,  04  Va.  842.  26  S.  E.  Rep.  861 ;  1 
Bart.  Ch.  Pr.  (2d  Ed.)  8C6.  So  in  Martin  v.  Mar- 
Un.  05  Va.  26.  27  S.  E.  Rep.  810.  it  is  held  that  in  a 
suit  for  partition,  if  the  lands  are  incapable  of 
exact  or  fair  division,  the  court  may  compensate 
the  party  receiving  the  less  valuable  parcel  by 
creating  in  his  favor  a  charge  upon  the  more  valu- 
able tract  by  way  of  rent,  servitude,  or  easement. 
In  this  case  the  servitude  consisted  in  the  right  to 
take  water  by  means  of  a  pipe  or  ditch  from  one 
tract  for  the  use  of  the  other. 

Lien  of  Owelty— Priority.— In  Jameson  v.  Rixey,04 
Va.  348.  26 S.  £.  Rep.  861,  it  is  said:  "A  lien  for  owelty 
of  partition  partakes  of  the  nature  of  the  vend- 
or's lien  and  constitutes  a  prior  encumbrance  upon 
the  land  on  which  It  is  ctiar^eJ,  and  follows  the 
land  into  whosesoever  hands  it  may  come.  The  Hen 
is  not  released  by  taking  the  personal  obligation  of 
another,  or  other  security  for  its  payment,  nor  is 
it  merged  by  a  Judgment  or  decree  therefor,  but 
subsists  until  it  is  clearly  shown  to  have  been 
waived,  or  released,  or  has  been  satisfied.  Coles  v. 
Withers.  88  Gratt  186;  Hanna  v.  Wilson.  8 Gratt.  248; 
Knisely  v.  Williams,  8  Gratt.  265;  Paxton  v.  Rich,  85 
Va.  878,  888;  Jones  v.  Sherrard,  2  Dev.  &  B.  (Eq.)  170; 
Dobbin  v.  Rex.  106  N.  Car.  444:  Halso  v.  Cole,  82 
N.  Car.  161." 

5«me— Notice.— The  lien  created  by  owelty  follows 
the  land  Into  the  hands  of  all  third  parties,  and  a 
purchaser  is  charged  with  constructive  notice  of 
such  lien  in  the  absence  of  fraud  or  deception. 
Jameson  v.  Rixey.  04  Va.  844,  86  S.  E.  Rep.  861 . 

Same— Enforcement- Limitation.— Prior  to  the  Code 
of  1887  there  was  no  statutory  limit  to  the  enforce- 
ment of  a  vendor's  lien,  or  a  lien  for  owelty  of 
partition,  but  the  same  continued  until  waived,  re- 
leased, or  satisfied,  or  until  sufficient  time  elapsed 
to  raise  the  presumption  of  payment  In  the  case 
at  bar  the  decree  for  partition  was  made  prior  to 
the  adoption  of  the  Code  of  1887.  and  the  evidence 
not  only  repels  the  presumption  of  payment,  which 
is  a  mere  presumption  of  fact  but  shows  that  the 
lien  has  been  neither  waived,  released  nor  satis- 
fled.  Jameson  v.  Rixey,  04  Va.  8i2,  26  S.  E.  Rep.  861. 
See  also.  Ogle  v.  Adams.  12  W.  Va  218. 

8.  Necessity  fob  MtrruAL  Conveyances. 

At  Common  Law.— At  common  law  a  decree  of 
partition  of  itself  does  not  operate  as  a  convey- 
ance of  title.  But  the  court  may  order  and  compel 
the  execution  of  mutual  conveyances,  by  the  par- 
ties if  Bui  Jurit,  and  by  a  commissioner  for  those 
nonsui  juris.  Boiling  v.  Teel,  76  Va.  487;  Hurt  v. 
Jones,  75  Va.  341 ;  Christian  v.  Christian,  6  Munf.  534. 
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».— Upon  the  return  of  the  commtssloners*  re- 
port of  the  partition,  if  no  saccessful  objection  is 
made  thereto,  the  final  decree  conQrms  the  report: 
or  if  a  sale  be  found  necessary,  orders  it  to  be 
made;  in  which  latter  case  the  decree  is  not  en- 
tirely final,  the  cause  being*  reserved  in  order  that 
the  court  may  superintend  the  sale.  Supposing-  an 
allotment  of  shares  to  the  several  tenants  to  have 
been  made  and  confirmed,  the  decree  directs 
mutual  conveyances  to  be  executed  by  the  parties 
to  each  other  of  the  several  lots  assigned  to  them 
respectively,  for  the  decree  itself,  independently  of 
statute,  confers  only  an  equitable  title.  See  upon 
this  subject,  3  Min.  Inst.  (4th  Ed.)  498;  V.  C.  1878,  ch. 
174.  §§  7.  10;  V.  C.  1887,  ch.  176,  §S  8418,  8424;  1  Stor.  Eq. 
«e51-'B8;  Whaleyv.  Dawson,  8  Sch.  &  Lefr.  4l7-'7«: 
Jackson  v.  Turner,  6  Leisrh  110:  Tennent  v.  Patton, 
<  LiCieh  106;  Custls.  v.  Snead.  ISGratt.  260;  Cox  v. 
McMuUin,  14  Gratt.  82;  Howery  v.  Helms,  20  Gratt 
1 ;  Frazler  v.  Frazier,  26  Gratt  600;  Zirkle  v.  McCue, 
26  Gratt  617;  Wilson  v.  Smith,  22  Gratt  408;  Bolllngr 
v.  Teel.  76  Va.  487;    4  Min.  Inst  (8d  Ed.)  1464. 

By  Statute.— But  now  by  statute  in  Virginia  the 
•decree  confirming  the  partition  itself  operates  as  a 
conveyance  of  tiUe.  Va.  CJode  (1887)  S  2566;  1  Bart 
Ch.  Pr.  (8d  Ed.)  806;  S  2610.  Va.  Code  of  1887,  provides 
that  such  decree  shall  be  recorded. 

H.  PARTITION  SALE. 

1.  Whbn  PBOPBB.-In  a  suit  for  partition,  the 
court  has  no  authority  to  order  a  sale  of  the  land 
unless  it  be  made  to  appear  by  enquiry  before  a 
commissioner,  or  otherwise:  that  partition  cannot 
'be  made  in  some  of  the  other  modes  provided  by 
the  statute.  Howery  v.  Helms,  30  Gratt  1.  And  the 
reasons  from  such  a  departure  from  the  general 
rule  that  each  share  should  be  allotted  in  severalty, 
should  be  set  out  in  the  commissioner's  report 
Custls  V.  Snead.  12  Gratt  260;  1  Bar.  Ch.  Pr.  (2d 
Ed.)  806. 

3.  Prbrbquisitb.— It  is  the  duty  of  the  court  be- 
fore decreeing  a  sale  in  a  partition  suit,  to  judici- 
ally determine  the  rights  and  Interests  of  the  co  ten- 
ants in  the  land,  and  failure  to  do  so  is  ordinarily 
reversible  error.  Chllders  v.  Loudin,  61  W.  Va.  560, 
42  S.  E.  Rep.  687.  See  generally,  monosrraphic  noU 
on  "Judicial  Sales"  appended  to  Walker  v.  Pag'e,  21 
Gratt  686. 

Same.— But  it  Is  not  essential  that  the  facts  neces- 
sary to  warrant  a  decree  for  sale  should  appear 
from  the  report  of  commissioners,  or  by  the  deposi- 
tions of  witnesses.  It  being  sufficient  if  the  facts 
appearing  In  the  record  reasonably  warrant  the 
decree  of  sale.  Zirkle  v.  McCue,  26  Gratt  517; 
Stevens  v.  McCormlck.  00  Va.  785,  10  S.  E.  Rep.  743; 
Frazier  v.  Frazler,  26  Gratt  500;  1  Bar.  Ch.  Pr.  (8d 
Ed.)  810. 

Same.— In  Stevens  v.  McCormlck,  00  Va.  786. 10  S. 
£.  Rep.  742.  it  is  held  that  an  order  for  sale  of  land 
in  partition  before  ascertaining  the  Interests  of  the 
several  parties.  Is  premature  and  erroneous,  as 
they  are  entitled  to  know  how  they  stand  In  order 
that  they  may  bid  Intelligently,  If  they  desire,  at 
the  sale.    Citing  Horton  v.  Bond.  28  Gratt  815. 

3.  PUBCHASB   BY    COTBNANT. 

Title.— When  real  estate  Is  sold  In  a  partition 
suit  without  a  jadicial  ascertainment  of  the  In- 
terests of  the  parties,  and  is  purchased  by  the  co- 
tenant  who  never  appeared  In  the  cause,  nor  in 
any  way  aided  In  bringing  the  property  to  sale, 
and  the  sale  Is  confirmed  without  objection,  his 
title  Is  protected  by  S  8,  ch.  132  of  the  Code,  not- 
withstandiuflr  the  error  in  the  decree  of  sale,  and 
the  cotenant  parties  must  resort  to  the  fund 
arising  from  the  sale.  Chllders  v.  Loudin,  51  W. 
Va.  550,  42  S.  E.  Rep.  687. 

4.  Maknbb  and  Tbkms.— The  manner  and  terms 


under  which  a  sale  In  a  partition  suit  Is  to  be  con- 
ducted are,  it  seems,  matters  for  the  court  la  iti 
discretion  to  determine.  Berry  v.  Quick,  22  Gratt 
614;  Frazier  v.  Frazler.  26  Gratt  600. 

In  Conrad  v.  Fuller,  08  Va.  16.  84  S.  E.  Rep.  89S,  ii  is 
held  that  the  court  may  in  its  discretion  order  a 
partition  sale  to  be  made  either  privately  or  it 
public  auction. 

When  Sale  Would  Cause  Sacrifice— Burden  effPrMl 
—Persons  who  have  mort^aired  their  undivided  flre- 
sixths  Interest  In  land,  if  entitled  to  have  partlUon 
before  the  sale  under  the  mortgage,  on  the  ground 
that  a  sale  subject  to  the  other  one-sixth  Intemt 
would  result  In  sacrifice  of  the  property,  have  the 
burden  of  provlng^  that  such  would  be  the  result  of 
a  sale  without  partition,  as  It  Is  not  the  universal 
result    Wharton  v.  Campbell.  8  Va.  Dec  68K. 

6.  lOTPANT's  Laniw.— In  a  salt  for  partition,  to  an- 
thorlze  the  sale,  under  the  statute,  of  lands  In  which 
Infants  have  an  Interest  the  case  must  be  one  In 
which  partition  cannot  be  conveniently  made,  and 
It  must  appear  that  the  Interests  of  the  parties  vlU 
be  promoted  by  a  sale  of  the  property.  Zirkle  r. 
McCue.  26  Gratt  517.  See  generally,  monographic 
nots  on  "Infants"  appended  toCaperton  v.  Gregory. 
11  Gratt  506. 

Same— Decree  Binding  Infanta.— In  Zirkle  v.  McCne, 
26  Gratt  520,  the  court  said:  "In  this  state  the  rale 
seems  to  be  well  settled,  that  whenever  the  conn  Is 
asked  to  sell  and  convey  an  infant's  inheritance,  he 
is  entitled  to  an  opportunity  of  making-  a  defense  ai 
any  time  within  six  months  after  he  arrives  at  fnll 
afire.  The  only  exception  to  this  rule  Is  found  In 
those  proceedings  In  equity  under  the  statute  for 
the  sale  of  small  Inheritances  of  less  value  than 
three  hundred  dollars.  Parker  v.  McCoy.  lOOratt 
504."  See  also,  on  this  subject  4  Min.  Inst  (3d  Ed.) 
1451;  monoffraphlc  f%ot«  on  "Judicial  Sales"  ap- 
pended to  Walker  v.  Pa^e.  81  Gratt  686:  monogra- 
phic note  on  "Infants"  appended  to  Caperton  t. 
Gregory.  11  Gratt  605. 

6.  Rights  of  Pubohaseb.— Plaintiff  became  pnr- 
chaser  at  a  sale,  under  order  of  court  of  the  share 
of  one  coparcener  after  partition.  The  decree  of 
partition  was  silent  as  to  any  claim  aealnst  the 
share  of  such  coparcener  In  favor  of  the  other  co- 
parceners, and  plaintiff's  deed  contained  no  reser- 
vation In  their  favor.  Plaintiff  thereafter  sold  to 
defendant  certain  water  rights  situated  on  the 
property:  held,  that  a  decree  In  a  subsequent  ac- 
tion, allowing  the  other  coparceners  a  proportional 
share  In  such  water  rights,  should  beset  aside,  and 
defendant  restrained  from  prosecutlngr  an  action 
based  on  such  decree,  for  breach  of  covenant  by 
plaintiff.  Penn  v.  Chesapeake  &  O.  Ry.  Ca.  3  Va. 
Dec.  234. 

-  5anie— Wife's  Equity,— Upon  a  sale  of  land  under 
a  decree  of  a  court  of  equity  for  partition,  the  eqnitr 
of  a/tfww  covert  to  a  settlement  out  of  the  proceedf 
of  the  sale  Is  superior  to  the  claims  of  a  grantee  or 
judg'ment  creditor  of  the  husband,  James  r. 
Gibbs,  1  Pat  &  H.  277. 

7.  FiNAiiiTY  OF  Dbcrbe.— In  a  suit  for  partition, 
whether  the  interests  of  those  who  are  entitled  to 
the  subject  or  its  proceeds  will  be  promoted  by  a 
sale  of  the  entire  subject  or  not  are  questions  for 
the  court  in  which  tbe  suit  is  pending  to  decide,  and 
its  decision  cannot  be  questioned  In  any  collateral 
suit,  except  on  the  ground  of  fradd  or  surprise. 
Wilson  V.  Smith,  22  Gratt  403;  Pore  v.  Poster,  86  Va. 
104,  0  S.  E.  Rep.  407;  Hunt  v.  Jones,  75  Va.  341;  Brad- 
ley V.  Zehmer,  83  V a.  685;  Gardner  v.  Stratton,  89  Va. 
000, 17  S.  E.  Rep.  553;  Col  vert  v.  Mlllstead,  5  Lelgb  88: 
Ogle  V.  Adams,  12  W.  Va.  313:  Frazler  v.  Frailer.  96 
Gratt  500.  It  is  further  held  in  Wilson  v.  Smith,  a 
Gratt  408,  that  a  sale  made  by  agreement  of  the 
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parties  pending  a  partition  suit  which  Is  afterwards 
approved  and  confirmed  by  the  court  Is  as  valid  and 
binding  as  if  made  under  a  previous  decree. 

&    PROCSBDS. 

Wtaeo  Regarded  as  Realty.— Where  a  court  of  equity 
causes  land  to  be  sold  for  partition,  it  leaves  it  to 
the  party  entitled  to  the  proceeds  to  designate 
whether  he  will  hold  them  as  personalty  or  as 
realty.  And  when«  for  any  reason,  that  party  is 
Incapable  of  making  such  designation,  the  court 
will  hold  them  subject  to  all  the  Incidenu  of  realty. 
Tomer  v.  Dawson.  80  Va.  841 ;  Wauon  v.  Conrad.  88 
W.  Va.5S0.  18S.E.  Rep.  744;  Findley  v.  Findley.  48 
W.  Va.  872, 86  S.  £.  Rep.  488;  8  Mln.  Inst  (4th  Ed.)  491. 
As  a  general  rule,  however,  such  a  sale  of  an  adult's 
land  will  convert  the  proceeds  into  personalty. 
Findley  v.  Findley,  48  W.  Va.  878,  26  S.  £.  Rep.  488. 

And'  it  is  now  provided  by  statute  in  Virginia 
(Code  1887,  I  2866).  that  such  proceeds  are  to  be 
deemed  personal  estate  from  the  time  of  the  con- 
firmation of  the  sale,  except  in  cases  of  persons  non 
nU  Juris. 

Sam*— Notice  of  DUposltlon.— In  Beery  v.  Irick.  28 
Gratt.  614,  it  is  held  that  in  a  partition  suit  an  order 
of  court  disposing  of  moneys  without  due  notice  to 
the  parties  interested  in  its  disposition,  is  void,  and 
does  not  transfer  clear  title  to  the  purchaser  of  the 
property. 

9.  Rbsali. 

When  Proper.— In  Finney  v.  Edwards,  76  Va. 
44,  it  was  held  that,  where  a  partition  sale  Is  set 
aside,  a  resale  must  be  ordered,  as  the  purchaser 
cannot  be  compelled  to  take  the  land  at  different 
terms  from  those  of  his  former  purchaser. 

5«ne-IUegal  Sale.— A  decree  confirming  an  illegal 
partition  sale,  the  court  having  no  knowledge  of  its 
Illegality,  will  be  set  aside  and  a  new  sale  ordered 
at  tbe  Instance  of  the  co-owners.  Newcomb  v. 
Brooks.  16  W.  Va.  82. 

SaoM— When  Improper.— It  is  held  in  Frazler  v. 
Frazier,  26  Gratt.  500.  that  neither  the  fact  that  a 
partition  sale  was  made  for  bonds  which  since  have 
become  worthless,  nor  the  fact  that  personal  prop- 
erty of  small  value  not  included  in  the  estimate 
was  included  in  the  sale,  are  sufficient  grounds  for 
setting  aside  the  sale. 

It  is  further  held  in  Donahoe  v.  Fackler,  8  W.  Va. 
249.  that  defects  or  irregularities  in  the  proceedings 
which  are  merely  formal,  will  not  warrant  an  order 
for  a  resale.  See  generally,  monographic  note  on 
"Judicial  Sales"  appended  to  Walker  v.  Page,  Si 
Gratt.  686. 

Sane— Right  of  Purchasers.— A  sale  of  part  of  a 
tract  of  land,  having  been  made  under  a  misconcep- 
tion of  the  rights  of  the  parties:  and  the  purchaser. 
with  other  plaintiffs,  applying  to  a  court  of  equity 
for  partition  of  the  land,  (saying  nothing  of  the  part 
sold.)  among  themselves  and  the  vendors,  and 
others:  to  which  partition  they  appeared  entitled; 
and  the  vendors  by  their  answer  expressing  a  wish 
that,  if  partition  should  be  decreed,  the  sale  should 
beset  aside;  the  court  rescinded  the  sale,  and  di- 
rected partition  of  the  whole  tract.  McCUntlc  v. 
Manns.  4  Munf.  888. 

Same— Right  of  Creditors.— Where  partition  has 
been  made  among  the  cotenants,  it  will  not  be  dis- 
turbed at  the  instance  of  the  lien  creditors,  unless 
they  show  that  It  is  unequal  and  unfair  as  respects 
the  security  for  their  debts.  Wright  v.  Strother, 
etc.  76  Va.  SW. 

Same- Blectloa.— Where  a  party  interested  in  the 
property,  with  full  knowledge  of  all  the  facts,  elects 
to  affirm  the  sale  he  will  be  concluded  by  it.  Howery 
V.  Helms.  20  Gratt.  1.  But  if  any  of  the  parties 
Interested  elect  to  avoid  the  sale,  while  it  has  been 
affirmed  by  the  other  parties,  the  entire  property. 


and  not  merely  the  undivided  interest  of  those  par- 
ties objecting  to  the  sale,  must  be  resold,  and  the 
original  purchaser  will  be  entitled  to  the  shares  of 
the  proceeds  of  the  resale,  which  would  otherwise 
have  belonged  to  those  who  elected  to  affirm  the 
original  sale.    Howery  v.  Helms,  20  Gratt  1. 

Same— Effect.— After  a  resale  has  been  ordered, 
the  court  assumes  jurisdiction  of  the  entire  prop- 
erty.   Howery  v.  Helms.  20  Gratt  1. 

Same— Brroneoas  Partition.- in  a  suit  to  vacate  an 
erroneous  partition  of  land  of  which  the  complain- 
ant is  the  owner  in  fee.  it  is  not  error  to  set  aside 
deeds  made  by  the  supposed  coparceners  of  the 
lands  received  by  them  in  the  partition  where  the  al- 
ienees are  before  the  court  The  alienees  acquired 
no  better  title  than  was  vested  in  their  vendors. 
Lockhart  v.  Vandyke.  97  Va.  856.  88  S.  E.  Rep.  618. 

Same— Land  Damages— Pee  Simple  Owners  of  Inherit- 
aace.— The  flf t^  headnote  to  Hood  v.  Haden,  88  Va. 
668.  states  the  facts  and  decision  as  follows:  Suppos- 
ing R.  and  W.  took  only  life  estates  in  home  place, 
and  that  their  father  was  intestate  as  to  the  rever- 
sion, a  sale  thereof  was  decreed  in  order  to  partition 
it  among  R.  and  W.  and  another  heir  entitled  to 
participate  in  his  estate  ;  and  the  R.  &  A.  Railroad 
Co..  having  had  part  of  the  home  place  condemned 
for  its  purposes,  tbe  land  damages  were  paid,  or 
payable  in  court  Held,  the  decree  of  sale  of  said 
reversion  was  erroneous,  as  R.  and  W.  were  the 
fee-simple  owners  of  the  home  place.  The  land 
damages  belong  to  R.  and  W.  as  the  owners  of  the 
fee  simple. 

Same- Dower  Land.— Though  there  may  be  case^ 
in  which  a  court  of  equity  would,  in  her  lifetime, 
decree  a  division  of  the  property  assigned  to  the 
widow  for  dower :  in  a  suit  for  partition  brought 
during  hei  life,  in  which  some  of  the  children 
refused  to  bring  their  advancements  into  hotchpot, 
the  decree,  though  broad  enough  in  its  terms  to 
exclude  them  from  any  share  of  the  dower  lands, 
will  be  restricted  to  their  interest  in  the  two-tbirds 
then  divided,  unless  the  pleadings  make  a  case  for 
the  division  of  the  dower  land.  Persinger  v.  Sim- 
mons. 25  Gratt  288. 

Same— Psrties  Not  Coming  Into  First  Partition.— The 
dower  of  a  widow  in  the  land  of  her  husband  is 
assigned  to  her  ;  and  upon  bill  filed  the  other  two- 
tblrds  of  the  land  is  divided  among  ten  of  the  twelve 
heirs  :  the  other  two  refusing  to  bring  their  ad- 
vancement into  hotchpot  Upon  the  death  of  the 
widow,  the  heirs  who  refused  to  come  into  the  first 
division  may  come  into  the  division  of  the  dower 
property.    Persinger  v.  Simmons,  25  Gratt  288. 

Same -Ineffectual  Partition.— In  IsTye  v.  Lovitt  98  Va. 
710.  24  S.  E.  Rep.  845,  it  Is  held  that  where  an  ineffect- 
ual partition  has  been  made,  each  Joint  tenant  is 
still  seized  of  his  individual  share  in  the  whole,  and 
cannot  recover  more  in  an  action  of  ejectment 

I.  PROFITS  AND  IMPROVEMENTS. 

Rents  and  Profits.— In  a  partition  suit  one  co tenant 
who  hal  had  the  exclusive  possession  of  the  com- 
mon property,  or  who  has  received  rents  and  profits, 
to  a  share  of  which  his  cotenants  are  entitled,  will 
be  required  to  account  therefor.  Fry  v.  Payne. 
82  Va.  769. 1  S.  E.  Rep.  197  ;  Ward  v.  Ward,  40  W.  Va. 
611.  21 S.  E.  Rep.  746, 52  Am.  St  Rep.  911 ;  Rust  v.  Rust, 
17  W.  Va.  901:  Anderson  v.  Nagle.  12  W.  Va.  98:  Ogle  v. 
Adams,  12  W.  Va.  218:  Humphrey  v.  Foster.  18  Gratt. 
663:  Carter  V.  Carter,  5  Munf .  106  :  White  v.  Stuart  76 
Va.  646  :  Graham  v.  Pierce.  19  Gratt  28  :  Paxton  v. 
Gamewell,  82  Va.  710  :  8  Mln.  Inst  (4th  Ed.)  488  :  1 
Bart  Oh.  Pr.  (2d  Ed.)  811:  Early  v.  Friend,  16 
Gratt  21  :  Newman  v.  Newman,  27  Gratt  728.  But 
in  a  suit  for  partition  of  land  between  remainder- 
men and  life  tenant  where  one  of  the  remainder- 
men has  had  exclusive  possession  of  the  land,  it  is 
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mproper  to  order  an  account  of  rents  and  profits. 
I)ecaa8e  prior  to  tbat  time  the  life  tenant  has  had  a 
rlarht  to  them.  Bice  v.  Nixon,  84  W.  Va.  107, 11  S.  E. 
Rep.  1004, 

Occupancy  by  Ooe— Profits.— Where  the  nature  of 
the  property  Is  such  as  to  admit  of  Its  use  and  occu- 
pation by  several,  and  less  than  his  Just  share  and 
proportion  of  the  common  property  Is  used  and 
occupied  by  one  tenant  in  common  In  a  manner 
which  tends  In  no  way  to  hinder  or  exclude  the 
other  tenants  In  common  from  in  like  manner  uslncr 
and  occupying  their  just  share  and  proportion,  such 
tenant  does  not  receive  more  than  comes  to  his 
just  share  and  proportion,  in  the  meaninsr  of 
ch.  100,  S  14,  of  the  Ck>de.  and  Is  not  accountable  to 
his  cotenants  for  the  profits  of  that  portion  of  the 
property  used  by  him.  Dodson  v.  Hays,  29  W.  Va. 
677.  2  S.  E.  Rep.  416. 

Improvements.— A  joint  tenant  who  improves  the 
common  property  at  his  own  expense  is  entitled,  in 
a  partition  suit,  to  compensation  for  the  improve- 
ments, whether  the  cotenant  assented  thereto  or 
not  But  this  allowance  is  made,  not  as  a  matter  of 
legal  right,  but  merely  from  a  desire  to  do  justice 
between  the  parties,  and  hence  will  be  so  estimated 
as  to  Inflict  no  injury  on  the  cotenant  Ballon  v. 
Ballon,  94  Va.  3S0.  26  S.  E.  Rep.  840  :  Ogle  v.  Adams. 
12  W.  Va.  213  :  2  Mln.  Inst  (4th  Ed.)  488  :  1  Bar.  Ch. 
Prac.  (2d  Ed.)  811. 

Same.— In  a  new  partition  of  land,  an  allowance 
should  be  made  for  permanent  improvements  put 
upon  the  land  by  the  party  in  possession  under  the 
former  partition,  so  far  as  said  improvements  con- 
stitute an  addition  to  the  present  value  of  the  estate 
to  be  divided.  Chlnn  v.  Murray,  4  Gratt  848  :  Ward 
V.Ward,  40  W.  Va.  611,  21  S.  E.  Rep.  746.  52  Am.  St 
Rep.  011. 

Same.- In  Casto  v.  Klntzel.  27  W.  Va.  756,  it  is  said: 
'*It  has  been  frequently  adjudged  and  the  rule  of 
law  Is  well  settled  that  one  tenant  in  common  can- 
not charge  the  land  of  his  cotenant  for  Improve- 
ments made  on  the  common  property  without  the 
consent  of  his  cotenants  :  nor  can  a  tenant  for  life 
charge  either  the  remainderman  or  the  estate, 
for  Improvements  placed  on  the  lands  in  which  he 
holds  his  life  esute.  Thurston  v.  Dickinson.  2 
Richardson's  £q.  R.  317 ;  Thompson  v.  Bostick. 
McMullan's  Ea.  R.  75 :  Dillet  v.  Wheeler,  Chev.  Eq. 
R.  218  :  Hancock  v.  Day,  1  McMullan's  Eq.  R.  09 : 
Crest  V.  Jackson,  8  WatU,  288 :  Calvert  v.  Aldrltch. 
99  Mass.  77  ;  Taylor  v.  Baldwin,  10  Bar.  510." 

Set-Offof  Claim  for  Useaffalnst  Claim  for  Improve- 
nents.— Where  it  is  proper  to  allow  a  coparcener 
for  Improvements,  a  charge  for  use  and  occupa- 
tion may  be  set  off  against  the  Improvements. 
Ward  V.  Ward,  40  W.  Va.  61 1,  21  S.  E.  Rep.  746,  62  Am. 
St  Rep.  911.  See  also,  Ogle  v.  Adams,  12  W.  Va.  218: 
2  Mln.  Inst  (4th  Ed.)  488  ;  Ruffners  v.  Lewis,  7  Leigh 
726. 

Limitation  to  Rifflit  to  Compensation  for  improve. 
menta.— The  right  of  a  joint  tenant  to  claim  compen- 
sation for  Improvements  put  upon  the  common  prop- 
erty at  his  own  expense,  does  not  arise  until  a  suit 
for  partition  is  brought,  and  the  right  to  partition 
arises  whenever  the  parties  may  choose  to  assert  it 
Statutesof  limitations  have  no  application  to  suits 
for  partition,  nor  to  the  equity  for  compensation 
which  arises  only  when  the  partition  is  asked  for. 
Butthemere  fact  of  improving  the  common  prop- 
erty by  a  joint  tenant  does  not  raise  an  implied 
assumpsit  on  the  part  of  the  cotenant  to  contribute 
to  the  expenses  thereof,  and  no  action  therefor  will 
lie  by  the  tenant  making  the  improvements.  The 
rule  is  otherwise  where  repairs  are  made  on  the 
common  property  by  one  joint  tenant  at  his  sole 
expense.     Ballon  v.   Ballou.  94  V  a.  850.  26  S.  E.  Rep, 


840 ;  Ward  v.  Ward.  40  W.  Va.  611,  21  S.  E.  Rep.  744, 
68  Am.  St  Rep.  711.  See  generally,  monographic  noU 
on  "Limitation  of  Actions"  appended  toHerrlngtoa 
V.  Harkins.  1  Rob.  501. 

K.  WARRANTY. — In  Bowers  T.  Dickinson. »  W. 
Va.  712, 6  S.  E.  Rep.  840,  it  Is  said  :  "The  Uw  will  not 
permit  one  who  has  been  a  tenant  in  common,  eveo 
after  partition  is  made,  to  buy  an  outstanding  title 
adverse  to  the  common  title  of  him  and  his  former 
cotenant  and  assert  It  against  him.  See  Venable 
V.  Beauchamp.  8  Dana  828.  When  partition  bu. 
been  made  by  tenants  in  common  by  compulsion  oo 
suit  brought  for  that  purpose,  each  one  of  the  iiar- 
titloners  becomes  a  warrantor  to  all  others,  to  tbe 
extent  of  his  share,  so  long  as  the  privity  of  estate 
continues,  but  no  longer."  Citings  Mln.  Inst,  at 
So  a  decree  in  partition  cannot  have  the  effect  of 
showing  title  in  the  parties  to  it  as  against  strao- 
gers  to  the  suit  and  its  parties.  High  v.  Pancake. 
a  W.  Va.  002.  26  S.  E.  Rep.  586. 

Same— By  Implication.— in  partition  of  land  a  war- 
ranty is  implied,  because  of  the  privity  of  the  esute. 
and  the  parties  are  in  aeoueUi  Jure.  There  is  sup- 
posed to  be  mutual  confidence,  by  reason  of  tbe 
privity  of  estate,  and,  if  the  common  fund  is  not  so 
large  as  the  parties  suppose,  either  from  defect  of 
title,  or  of  unsoundness  as  to  part  the  loss  should 
be  borne  equally.  Dingess  v.  Marcnm.  41  W.  Va. 
757.  24  S.  E.  Rep.  624. 

L.  EASEMENTS. 

In  Qeneral.— Continuous  easements  upon  propertr 
in  use  before  a  partition  are  not  destroyed  thereby, 
though  they  cease  to  have  a  legal  existence  as 
easements.  Linkenhoker  v.  GraybiU.  80  Va.  tSbi 
Burwell  v.  Hobson,  12  Qratt  822.  65  Am.  Dec  «T; 
Barksdale  v.  Parker.  87  Va.  145,  IS  S.  E.  Rep.  944. 
See  also,  monographic  noU  on  "Easements"  ai>- 
pended  to  Hardy  v.  McCuUough,  23  Oratt  251. 

Right  of  Way.— In  a  suit  for  the  partition  of  land 
having  a  right  of  way  appurtenant  thereto,  tbe 
court  may  allow  such  right  to  all  the  cotenants.  or 
it  may  confine  the  right  to  one  or  more  of  tbe 
allotments  to  the  exclusion  of  the  others.  Tbe 
court  may  also  allow  rights  of  way  for  one  allot- 
ment over  another,  but  no  cotenant  is  entitled 
to  such  right  of  way  as  a  matter  of  absolate 
right  Henrie  v.  Johnson.  28  W.  Va.  194;  Springer  v. 
McInUre,  9  W.  Va.  196. 

Oil  and  Qas. —Partition  of  oil  and  gas  owned  br 
co-owners  separate  from  the  surface  cannot  be  de- 
creed, except  by  sale  and  division  of  the  proceeds. 
A  judicial  partition  thereof  by  assignment  of  the 
oil  and  gas  under  sections  of  the  snrface  is  void. 
Hall  V.  Vernon,  47  W.  Va.  296,  84  S.  E.  Rep.  764, 81 
Am.  St  Rep.  791. 

Mineral  Rights.— But  In  Barksdale  v.  Parker.  87 
Va.  141, 12  S.  E.  Rep.  214.  it  was  held  that  in  a  suit  to 
partition  lands,  the  mineral  rights  on  the  wbole 
tract  might  remain  undivided,  and  the  purchaser 
of  one  of  the  parcels  acquires  no  interest  la  tbe 
mineral  rights. 

M.  PROPERTY  SUBJECT  TO  LIENS.-In  Wrifbt 
V.  Strother,  76  Va.  857.  where  some  of  the  cotenan^ 
had  sold  their  undivided  interest  in  lands  and  ret 
served  liens  for  the  unpaid  purchase  money,  it  was 
held  that  the  existence  of  these  liens  on  the  nndi- 
vided  shares  does  not  P^  »«*  prevent  a  partition  of 
the  property  among  the  owners,  the  Liens  beinf 
considered  as  attaching  to  the  parcels  under  tbe 
partition  in  severalty.  See  generally,  monograpblc 
note  on  "Mortgages'*  appended  to  Forkner  t- 
Stuart  6  Gratt  197. 

Incambrance  upon  Common  Property— Dlachsrr« 
by  One  Cotenant— Contrlbntion.— Where  a  coteoaot 
discharges  an  incumbrance  upon  the  commoc 
property,  and  pays  more  than  his  share  of  the  pnr- 
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cbase  price,  he  Is  entitled  to  ratable  contrlbation 
from  hlB  cotenants.  But  his  right  to  contribution 
does  not  accrue  until  suit  for  partition  is  brought 
Grove  ▼.  Grove,  100  Va.  666.  42  S.  B.  Rep.  813. 

LflLBd  Subject  to  Uens— ApportloniiMiit  of  Debt.— 
In  a  suit  to  enforce  a  vendor *s  lien  reserved  on 
land  which  has  been  partitioned  amongst  the  heirs 
of  the  vendee,  it  is  not  error  to  apportion  the  lien 
ratably  amongst  such  heirs,  and  decree  a  sale  of 
their  rerpective  shares,  where  it  appears  that  the 
share  of  each  heir  is  amply  good  for  his  proportion 
of  the  lien,  and  the  creditor  is  amply  protected  by 
other  reservations  in  the  decree  in  his  favor,  and 
is  not  unreasonably  delayed  in  the  collection  of  his 
debt  Max  Meadows  L.  &  I.  Co.  v.  McGavock,  96  Va. 
181.  80  S.  E.  Rep.  460:  4  Mtn.  Inst  (3d  Ed.)  1469. 

Ueti  oo  Share  of  One  Cotenent  Continues  after 
Dlvisioii.— An  incumbrance  upon  the  undivided 
shareof  one  of*  the  co-owners,  will  continue  a  lien 
upon  his  share  when  set  apart  to  him  In  severalty. 
I  Bar.  Ch.  Pr.  (2d  Ed)  807:  Stevens  v.  McCormick. 
fiO  Va.  735, 19  S.  £.  Rep.  748:  Martin  v.  MarUn,  95  Va. 
S6.  27  S.  £.  Rep.  810:  Boggess  v.  Meredith.  16  W.  Va.  1. 
locnnibrance  upon  Share  of  Any  Party—Statute.— 
"Under  the  direct  provision  of  Code,  ch.  1 14.  courts 
of  equity  have  jurisdiction  of  sdits  for  partition, 
and  have  power,  where  there  are  liens,  by  Judg- 
ment or  otherwise,  on  the  interest  of  any  party,  to 
apply  the  dividends  of  such  party  in  the  proceeds 
of  sale  to  the  discharge  of  such  lien."  Grove  v- 
Grove.  100  Va.  566.  48  S.  E.  Rep.  812. 

N.  EQUITABLE  TITLE.-In  Christian  v.  Chris- 
tian. 6  Munf.  534.  it  was  held  that  in  decreeing  a 
partition  in  favor  of  a  plaintiff  claiming  by  equita- 
ble title,  it  is  error  for  the  court  to  direct  that  the 
holders  of  a  legal  tiUe  stand  seized  of  the  plaintiff's 
part  to  his  use.  but  that  it  should  have  ordered 
them  to  convey  the  same  by  deed  to  him  and  his 
heirs. 

0.  REGISTRY  OP  PARTITION  DEEDS  AND  DE- 
CREES.—The  statutes  of  registry  in  Virginia  and 
West  Virg^inla  require  the  recordation  of  all  deeds 
or  decrees  partitioning  lands.  See  4  Mln.  Inst  (8d 
Ed.)  56.  66.  See  generally,  monographic  note  on 
"'Recording  Acts." 

P.  COMMISSIONERS. 

1.  APPOiNTMBNT— Duties,  etc.— The  number  of 
commissioners  appointed  Is  usually  five,  with  power 
to  any  three  of  them  to  act.  They  are  directed  to 
be  sworn  before  acting,  and  their  report  to  the 
court  should  show  that  they  were  so  sworn.  Their 
report  must  of  course,  be  in  writing,  and  ought  to 
describe  the  partition  which  they  have  made,  by 
metes  and  bonds,  with  precision.  4  Mln.  Inst  (8d 
Ed.)   1464. 

Dntlee.— "Commissioners  when  once  they  are  ap- 
pointed, no  matter  by  whom  nominated,  are  com- 
missioners for  all  the  parties,  and  owe  to  them  and 
the  court  the  duty  of  fairness  and  impartiality." 
Per  Holt.  J.,  in  Ransom  v.  High.  37  W.  Va.  888,  17  S. 
E.  Rep.  418.    See  also,  Custis  v.  Snead.  18  Gratt  860. 

Comailesioner's  Pees.— in  the  case  of  Cabell  v.  Ca- 
bell, 4  Hen.  ft  Bl  486,  the  commissioners  who  divided 
land  under  order  of  court  were  each  allowed  five 
dollars  ptfT  diem  for  their  services  as  such.  See  also 
monographic  note  on  "O)mmissioners  in  Chaacery'* 
appended  to  Whitehead  v.  Whitehead,  88  Gratt  876. 

Notice  to  Parties.- Commissioners  to  make  parti- 
tion of  lands  are  not  required  to  give  notice  to  the 
parties  interested,  though  they  usually  do  so.  The 
parties  have  their  day  In  court  when  the  report  of 
commissioners  is  returned  to  the  court  McClana- 
han  V.  Hockman,  96  Va.  898.  81  S.  E.  Rep.  516. 

Discretion  as  to  Allotment.— The  allotment  of 
-their  respective  shares  to  the  parties  entitled,  after 
a  division  as  equal  as  possible  has  been  made,  may 


be  determined  directly  by  the  commissioners:  or 
they  may  resort  to  the  lot  which  latter  is  usually 
preferred.  8  Mln.  InsU.  (4th  Ed.)  492:  8  Bar.  Ch. 
Pr.  1836  (2d  Ed.) :  4  Min.  Inst  (8d  Ed.)  1464. 

Liabilities.— In  Omohundro  v.  Omohundro,  27 
Gratt.  824,  it  was  held  that  a  commissioner  in  a  suit 
for  partition  was  liable  for  receiving  confederate 
money  in  payment  of  bonds  given  by  the  purchaser 
of  lands  sold  by  the  commissioner,  on  the  grronnd 
that  the  commissioner  had  no  authority  to  collect 
the  bonds. 

Same.— Where  commissioners  appointed  to  make 
a  sale  of  land  under  a  decree  in  a  partition  suit  col- 
lect the  purchase  money  without  authority  from 
the  purchaser  but  fall  to  remit  It  to  the  distributees. 
It  Is  held  that  the  purchaser  Is  bound  to  pay  it  again, 
but  may  look  to  the  commissioners  for  reimburse- 
ment   Donahue  v.  Fackler,  21  W.  Va.  121. 

Commiseloner  Himself  Purchaser.- When  the  com- 
missioner appointed  by  a  decree  in  a  partition  suit 
to  sell  the  land,  becomes  himself  the  purchaser,  the 
purchase  Is  voidable  at  the  election  of  any  party 
interested  in  the  land  sold.  And  the  law  is  the  same 
where  the  purchase  is  made  nominally  by  a  third 
person,  who  Is  reported  by  the  commissioner  to  the 
court  as  the  purchaser,  but  who  really  purchased 
for  the  commissioner  and  conveyed  the  land  te  him 
accordingly,  after  the  purchase  as  reported  had 
been  confirmed.  Howery  v.  Helms,  20  Gratt  1. 
2.  Report. 

Preliminary  to  Partition.— It  Is  the  duty  of  the  court 
through  Its  commissioners,  to  ascertain  what  estate 
exists,  before  proceeding  to  make  a  partition  of  the 
same,  or  conlirmlog  such  partition.  Dlngess  v. 
Marcum.  41  W.  Va.  757,  24  S.  E.  Rep.  684.  See  also, 
Howery  v.  Helms,  30  Gratt  1. 

Presumption  of  Correctness.- It  Is  not  necessary 
for  the  report  of  commissioners  to  make  partition 
of  lands  to  affix  a  money  value  to  the  lands  divided, 
or  any  part  of  them.  In  the  absence  of  evidence  to 
the  contrary,  the  court  will  presume  that  the  re- 
port of  such  commissioners  is  true  and  correct  Mc- 
Clanahan  v.  Hockman.  96  Va  392, 81  S.  E.  Rep.  516. 
Vinallty.— The  report  of  commissioners  In  a  parti- 
tion suit  is  not  final  and  may  be  set  aside  by  the 
court  But  when  the  court  is  asked  to  quash  or  set 
aside  the  report,  on  the  ground  that  the  commission- 
ers erred  in  making  their  allotments,  whereby  an 
unequal  partition  has  been  made,  it  will  not  do  so 
except  in  extreme  cases— cases  in  which  the  parti- 
tion is  based  on  wrong  principles,  or  it  is  shown  by 
a  very  clear  and  decided  preponderance  of  evi- 
dence, that  the  commissioners  have  made  a  grossly 
unequal  allotment  Henrie  v.  Johnson,  28  W.  Va. 
19a  See  also,  Dlngess  v.  Marcum.  41  W.  Va  757.  34  S. 
E.  Rep.  624:  Ransom  v.  High.  87  W.  Va  888,  17  S.  B. 
Rep.  413:  Ogle  v.  Adams,  12  W.  Va.  218. 

Confirmation  of.— Upon  the  return  of  the  com- 
missioners* report,  showing  how  the  land  has  been 
allotted  to  the  parties  In  severalty.  If  there  Is  no 
successful  objection  made  thereto,  a  final  decree  is 
made  confirming  the  report:  or  if  a  sale  be  found 
necessary,  ordering  it  to  be  made:  in  which  latter 
case  the  decree  Is  not  entirely  final,  the  cause  being 
reserved  in  order  that  the  court  may  superintend 
the  sale.  Supposingr  an  allotment  of  shares  to  the 
several  tenants  to  have  been  made  and  confirmed, 
the  decree,  independently  of  statute,  directs  mutual 
conveyances  to  be  executed  by  the  parties  to  each 
other,  of  the  several  lots  assigned  to  them  respect- 
ively.   2  Min.  Inst  (4th  Ed.)  498. 

Same— When  Improperly  Confirmed.— Where  an  in- 
terlocutory decree  In  a  partition  suit  directed  the 
commissioners  to  divide  the  land  equally  between 
the  co-owners,  and  Instead  they  assigned  one-fifth 
to  one  of  them  and  left  the  residue  undivided,  It  was 
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held  that  the  commlssloaers  haft  violated  their 
dnty  and  it  was  error  to  conflrm  their  report,  Cus- 
tls  V.  Snead.  12  Gratt.  2(W. 

Exceptions  to.— An  exception  for  lack  of  parties  to 
the  report  of  commissioners  to  make  partition  is 
not  well  taken  when  tbe  record  fails  to  disclose  the 
interests  of  such  parties.  McOlanahan  v.  Hockman. 
06  Va.  892,  SI  S.  £^  Rep.  516, 

Same.— In  Martin  v.  Martin.  93  Va.  86.  27  S.  E. 
Rep.  810,  it  is  held  that  an  exception  to  report  of 
commissioners  to  divide  lands  in  a  partition,  on  the 
ffronnd  that  the  division  is  unequal  as  to  quality  and 
quantity,  but  which  fails  to  point  out  the  inequality, 
and  which  is  not  supported  by  proof,  should  be 
overruled.  See  also.  Ransom  v.  Hig-h,  87  W.  Va.  838. 
17  S.  £.  Rep.  418. 

MUtake  In.— Where  commissioners  appointed  to 
make  partition  by  mistake  allotted  a  share  to  the 
husband  instead  of  the  wife.  and.  the  court  confined 
the  report,  no  conveyances  beincr  made,  it  was  held 
that  the  husband  acquired  no  title.  Boiling  v.  Teel, 
76  Va.  487. 

Q.  PLEADING  AND  PRACTICE. 

1.  Pabttbs. 

Lien  Creditors.— In  a  partition  suit  between  the 
heirs  of  an  ancestor,  the  lien  creditors  of  such  an- 
cestor are  not  necessary  parties,  since  their  inter- 
ests can  in  no  way  be  affected  by  the  partition. 
Martin  v.  MarUn.  95  Va.  S6,  27  S.  E.  Rep.  810: 
Stevens  v.  McCormick.  90  Va.  735,  19  S.  E.  Rep.  742:  1 
Bar.  Ch.  Pr.  (2d  Ed.)  214.  But  in  the  later  case  of  Con- 
rad V.  Fuller.  98  Va.  16,  84  S.  E.  Rep.  898,  it  was  held 
that  both  the  trustee  and  beneficiary  in  a  deed  of 
trust  on  real  estate  of  a  decedent  are  necessary  par- 
ties to  a  suit  for  a  sale  and  partition  of  such  real  es- 
tate, and  that  it  is  error  to  decree  a  sale  thereof  un- 
til they  are  made  parties.  The  opinion  in  this  case 
though  apparently  conflicting  with  the  proposition 
laid  down  in  Martin  v.  Martin  {8upra)is\n  realty 
clearly  distinguished  therefrom.  In  the  latter  case 
there  was  no  sale— the  land  being-  partitioned  in 
kind.—while  in  Conrad  v.  Fuller,  the  very  object  of 
the  suit  was  to  sell  the  land.  In  order  to  pay  off  the 
decedent's  debts  and  wind  up  his  estate.  The  caAe 
of  Conrad  v.  Fuller  does  conflict,  however,  with  that 
of  Stevens  v.  McCormick  (9upra). 

5ame-West  Virginia  Ruic.-In  West  Virginia,  how- 
ever, the  above  distinction  is  not  made  and  Judg- 
ment creditors  and  other  incumbrancers  are  not 
necessary  parties  to  a  bill  for  partition,  even  where 
a  sale  of  the  premises  is  decreed,  unless  they  be 
creditors  of  a  deceased  person  who  was  a  tenant  or 
coparcener.  In  other  cases  it  is  proper  to  sell  the 
land  subject  to  the  liens.  Childers  v.  Loudin,  51  W. 
Va.  669,  48  S.  E.  Rep.  637. 

Widow.— If  the  widow  of  a  person  who  died  seized 
of  lands  of  which  partition  is  sought,  is  alive  and 
entitled  to  dower,  she  should  be  a  party  to  the  suit, 
and  her  dower  should  be  assigned  to  her  and  par- 
tition made  of  the  residue.  It  is  error  to  proceed 
in  her  absence,  and  make  partition  of  the  lands 
subject  to  her  right  of  dower.  Cnstis  v.  Snead,  12 
GratL  280:  1  Bar.  Ch.  Pr.  (2d  Ed.)  216.  See  gen- 
erally, monographic  note  on  "Dower"  appended  to 
Davis  V.  Davis,  25  Gratt.  587. 

5amc.— But  if  a  testator  devise  to  his  widow  "her 
living"  upon  a  tract  of  land,  during  her  life:  and 
the  same  land  to  one  of  his  sons  in  fee  simple:  a  bill 
In  equity  lies,  for  partition  of  the  land  among  the 
heirs  of  that  son,  in  the  widow's  lifetime,  and  with- 
out making  her  party :— for  the  decree  will  be  made, 
"subject  to  her  rights."  McClintic  v.  Manns,  4 
Munf.  828:  1  Bar.  Ch.  PI.  2d  Eng.  215. 

HuslMuid.— Where  one  of  the  children  who  had 
refused  to  come  into  the  first  division  of  her  father's 
estate  died,  after  the  death  of  her  mother,  leaving 


children,  it  was  held  that  her  husband  is  a  proper 
party  plaintiff  in  a  suit  for  partition  of  the  dower 
land  of  his  wife's  motber.  Persinger  v.  Simmons. 
25  GratL  28H.  See  generally,  monographic  noU  on 
"Curtesy"  appended  to  Charles  v.  Charles.  B  GratL 
486. 

Infants.— It  is  not  necessary  to  summon  theiofant 
owners  in  a  partition  proceeding,  but  the  court 
may  appoint  a  guard  ian  acZ/i^em  to  defend  them.  1 
Bart.  Ch.  Pr.  (2d  Ed.)  216:  Parker  v.  McCoy,  10 
Gratt.  594.  See  generally,  monographic  noU  on 
"Infants"  appended  to  Caperton  v.  Gregory.  U 
GratL  506. 

Parties  Unknown.—lf  the  name  or  share  of  any 
person  interested  in  the  subject  of  the  partition  be 
unknown,  so  much  as  is  known  in  relation  thereto 
shall  be  stated  in  the  bill,  and  the  persons  unknown 
may  be  made  defendanu  by  the  general  descrip- 
tion of  parties  unknown:  and.  on  affidavit  of  the 
fact  that  the  names  are  unknown,  an  order  of  pab- 
licatibn  may  be  entered  against  them  as  against 
nonresidents.  (V.  C.  1878,  ch.  190.  I  4:  Id.  ch.  1«, 
S  10:  V.  C.  1887.  ch.  114,  S  2667;  Id.  ch.  156. 1  SSaa  4  Min. 
InsL  (8d  Ed.)  1462. 

Where  Land  is  Sold  Ponding  Suit.— If  the  plaindit 
after  the  Institution  of  a  suit  to  parUtion  land,  sells 
the  land,  the  case  properly  proceeds  in  his  name. 
as  though  no  such  sale  had  taken  place.  Gillespie 
V.  Bailey,  12  W.  Va.  70. 

Former  Co-Owner.— A  person  who  had  formerly 
been  a  co-owner  of  property  sought  to  be  parti- 
tioned, but  who  has  since  alienated  his  interest 
and  received  the  price  therefor,  need  not  be  made  a 
party  to  the  sulL  Fore  v.  Foster.  86  Va.  104, 9  S.  E. 
Rep.  497. 

Persons  Whose  interestedness  is  Unoertala.— When. 
in  a  partition  suit,  it  is  uncertain  whether  or  not 
certain  persons  have  an  interest  in  land,  it  is  error 
to  decree  a  sale  of  such  land  without  making  sach 
persons  parties  to  the  MlL  Donahue  v.  Packler. 
21  W.  Va.  124.  But  when  it  is  clear  that  certain 
persons  have  no  Interest  in  the  land  to  be  parti- 
tioned, such  persons  need  noL  of  course,  be  made 
parties.    Ck>oper  v.  Hepburn.  15  GratL  661. 

Person  Not  Hade  Party  by  inadvorConoe— BstoppsL— 
A  sale  of  land  in  a  friendly  partition  suit  will  not 
be  set  aside  because  a  party  in  interest  was  inid* 
vertently  not  made  a  party  to  the  aulL  after  tbe 
lapse  of  seven  years,  when  such  party  was  present 
at  the  sale  and  made  no  objection  thereto.  Finney 
V.  Edwards,  75  Va.  44. 

2.  BILL. 

Averment  of  Title.— An  allegation  that  the  ances- 
tor died  seized  and  possessed  of  a  tract  of  land  and 
tuat  the  complainant  and  the  defendants  are  bis 
only  heirs,  is  a  sufllcient  averment  of  the  title  of 
the  parties  in  a  suit  for  partition.  Martin  v.  Mar- 
tin, 95  Va.  26.  27  S.  E.  Rep.  8ia 

Deraignment  of  Title.— In  a  bill  In  equity  for  par- 
tition it  is  not  necessary  to  make  a  formal  deraign- 
ment of  title,  or  any  deraignment  further  tbanis 
necessary  to  show  how  the  parties  became  co- 
owners  and  are  entitled  to  partition.  Ransom  t. 
High,  87  W.  Va.  838,  17  S.  E.  Rep.  418:  Martin  v.  Mar- 
tin, 96  Va.  26,  27  S.  E.  Rep.  810:  Hannon  v.  Hannali. 
9  GratL  146:  1  BarL  Ch.  Pr.  <2d  Ed.)  800. 

Sufficiency.- In  Moore  v.  Harper.  27  W.  Va.  3ft  it 
was  held  that  notwithstanding  a  bill  for  partition 
contains  many  vague  and  Irrelevant  allegations,  it 
will  not  be  held  bad  on  demurrer,  if  taken  as  a 
whole  it  states  facta  which  entitle  the  plaintiff  to 
relief. 

Same.— A  bill  averring  that  plaintiff,  nnder  a 
duly  probated  will,  is  entitled  to  part  of  a  tract  of 
land  held  by  defendant  owning  the  other  part 
under  the  same  will,  and  praying  for  partition,  is 
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safficient.  thoQflrh  it  fails  to  arer  that  defendant 
purchased  his  part  with  notice  of  plaintiff's  claim : 
ft  sufficiently  appearing  that  defendant  was  pat  on 
inquiry,  and  beinir  bound  to  make  it.  was  affected 
with  knowledge  of  all  he  miarht  have  discovered 
had  he  done  his  duty.  Davis  v.  Tebbs,  81  Va.  flOO; 
Effln^er  v.  Hall.  81  Va.  04. 

Relief— In  a  bill  purely  for  the  partition  of  land 
not  noticiuiT  a  prior  suit  in  which  the  land  was  sold, 
the  court  holding  that  the  plaintiff  has  no  title  to 
tbe  land,  she  is  not  entitled  under  tbe  prayer  for 
general  relief  to  have  a  decree  against  the  commis- 
sioners  for  the  proceeds  of  sale,  even  though  she  be 
entitled  to  them;  nor  is  it  a  case  in  which  the 
plaintiff  will  be  permitted  to  file  an  amended  and 
supplemental  bill  to  recover  the  money.  Hurt  v. 
Jones.  75  Va.  S48. 

Misspelled  Name.— In  a  bill  for  partition  the  defect 
of  a  misspelled  name  is  cured,  by  service  of  proc- 
ess  on  the  proper  person,  and  amendinir  the  bill 
by  insertluir  the  correct  spellinsr.  Martin  v.  Martin, 
95  Va.  96,  17  S.  E.  Rep.  810.  See  also,  monocrraphic 
note  on  "Amendments"  appended  to  Snead  v.  Cole- 
man. 7  Oratt  800. 

nultlfarlousness— Rents  and  Profits.— A  bill  for  par- 
tition is  not  rendered  multifarious,  by  a  mere 
prayer  for  an  accountinsr  of  rents  and  profits. 
Humphrey  V.  Foster.  )3  Oratt  658:  Rust  v.  Rust,  17 
W.  Va.  901.  On  this  subject  srenerally.  see  mono- 
graphic note  on  "Multifariousness"  appended  to 
Sheldon  v.  Arrastead,  7  Oratt.  284. 

In  Snavely  v.  Harkrader,  29  Oratt.  112,  It  was  held 
tbat  where  part  of  the  relief  prayed  for  is  such  as 
could  not  possibly  be  given  in  that  suit,  the  court 
will  consider  the  bill  as  if  that  part  were  not  in  it, 
and  overrule  a  demurrer  for  multifariousness. 

Prior  to  the  statute  empowering  the  court  to  try 
title  to  the  land  in  a  partition  suit  it  was  held  that 
a  bin  In  equity,  which  includes  many  defendants 
who  have  distinct  interests  is  multifarious.  Stuart 
V.  Coalter.  4  Rand.  74;  Currin  v.  Spraull.  10  Oratt. 
145. 

Partition  npon  Bill  for  Specific  Performaoae.— 
Where  two  parties  purchase  land  jointly  and  one  of 
them  claims  that  he  is  entitled  under  an  agreement 
between  them  to  the  larger  portion  of  the  land,  and 
flies  a  bill  for  a  specific  performance  of  the  agree- 
ment and  a  partition  of  the  land  accordingly.  It 
was  held  that  though  the  plaintiff  fail  in  this  the 
court  may  go  on  and  make  a  partition  according  to 
tbe  legal  rights  of  the  parties.  Jarrett  v.  John- 
son. 11  Oratt.  8S7. 

8.  Motion  or  Petition.— Though  the  proceeding 
in  partition  may  be  and  usually  is  by  bill,  it  is  not 
necessarily  so,  but  may  be  by  petition  or  motion, 
and  the  parties  being  summoned  the  evidence  may 
be  heard  In  court,  and  the  necessary  orders  and 
proceedings  may  be  made  and  had  thereon.  Par- 
ker V.  McCoy,  10  Oratt  504. 

4.  ANSWSB. 

Tax  5ale.— In  a  suit  for  partition  of  land,  brought 
by  one  claiming  under  an  invalid  tax  deed,  the  de- 
fendant may  allege  in  his  answer,  as  new  matter 
constituting  a  claim  for  affirmative  relief,  the 
defects  in  said  tax  sale  and  deed,  and  ask  that  the 
same  be  set  aside,  and  such  relief  may  be  granted 
la  such  suit  Collins  v.  Sherwood.  flO  W.  Va.  133,  40 
S.  E.  Rep.  0OS.  See  generally,  monographic  note  on 
"Answers  in  Equity  Pleading"  appended  to  Tate  v. 
Vance,  27  Oratt  671. 

Affimative  Matter—irrelevancy.— When  an  an- 
swer to  a  bill  in  chancery  filed  for  partition  of 
lands  sets  up  affirmative  matter  and  prays  relief 
tbereon.  and  there  Is  a  demurrer  filed  to  so  much 
of  said  answer,  as  sets  up  such  affirmative  matter 
and  prays  relief  thereon,  it  is  not  error  for  the 


court  to  sustain  such  demurrer,  if  it  appears  to  the 
court  upon  the  face  of  such  answer,  that  such 
affirmative  matter  is  foreign  to  the  purposes  and 
object  of  the  original  bill  in  the  cause  and  not  ger- 
mane thereto,  or  not  in  anywise  connected  there^ 
with  and  not  properly  in  defense  of  any  matter  or 
material  allegations  of  the  original  bill.  Rust  v^ 
Rust  17  W.  Va.  901. 

Parol  Partition  as  Defenses  to  Partition  Suit- 
Where  a  parol  partition  of  land  is  relied  upon  in 
defense  of  a  bill  for  partition  filed  by  one  of  the 
belrs,  who  was  a  married  woman,  and  whose  hus- 
band acted  for  her  in  the  making  of  the  partition, 
the  burden  of  proof  is  on  defendant  to  show,  not 
only  that  the  partition  was  made,  but  also  which 
particular  lot  was  assigned  to  the  wife;  and  hence, 
where  the  wife  was  one  of  nine  heirs,  it  was  insuffi- 
cient to  show  merely  that  two  lots  of  the  land 
were  assigned  to  her  and  a  co-heir  jointly.  Brooks 
V.  Hubble.  2  Va.  Dec  620. 

Pending  Cause,— In  a  suit  in  the  county  court  in 
chancery  between  the  heirs  of  a  decedent  the 
court  decrees,  that  a  mill,  whereof  partition  can  no 
otherwise  be  made,  shall  be  sold  by  commissioners 
on  a  credit  of  twelve  months:  the  commissioners 
make  the  sale  and  report  it:  the  court,  after  the 
twelve  months  elapsed,  confirm  the  report  and 
order  the  commissioners  to  convey  to  the  pur- 
chaser; then,  a  conveyance  is  tendered  to  the 
purchaser,  who  refuses  to  complete  the  purchase, 
the  mill  having  been  carried  away  by  a  freshet 
within  the  twelve  montbs;  and  while  the  cause  is 
yet  pending  in  the  county  court  the  heirs  exhibit 
a  bill  in  the  superior  court  of  chancery  against  the 
purchaser  for  specific  execution.  Held,  that  as  the 
cause  in  tbe  county  court  was  still  pending,  this  bill 
In  the  superior  court  could  not  be  entertained. 
Heywood  v.  Covington.  4  Leigh  878. 

Identify  of  Property —Where  the  answer  and 
exhibits  identify  the  land  held  by  defendant  with 
the  land  claimed  by  plaintiff  in  his  bill,  there  is  no 
need  for  proof  on  that  point  Davis  v.  Tebbs.  81  Va. 
000. 

6.  Revival  or  Suit.— if  the  plaintiff  in  a  partition 
suit  dies  before  any  decree  in  the  cause,  leaving  a 
widow  and  infant  child,  the  suit  may  be  revived  in 
their  name:  and  neither  a  bill  nor  a  eeire  fadae  is 
necessary,  but  it  may  be  revived  upon  their  motion 
without  notice.  Code.  ch.  178,  I  4,  p.  718.  Wilson  v. 
Smith,  22  Oratt.  403. 

C  Dismissal  of  Suit.— Where  an  executrix,  em- 
powered by  the  will  to  sell  and  convey  the  testator's 
land  in  fee  simple,  sold  a  tract  of  said  land  accord- 
ingly, it  IS  held  that  a  suit  brought  after  her  death 
to  have  partition  among  the  devisees  under  the  will 
should  be  dismissed.    John  v.  Barnes,  21  W.  Va.  409. 

DlBCRKBS. 

Interlocutory  Decrees.- A  decree  merely  defining 
the  respective  interests  of  the  parties,  in  a  partition 
suit  and  leaving  something  further  to  be  done,  is 
an  interlocutory  and  not  a  final  decree  and  may  be 
altered  in  the  sound  discretion  of  the  court  Wright 
V.  Strother.  76  Va.  887.  See  also,  monographic  not^ 
on  "Decrees"  appended  to  Evans  v.  Spurgin,  11 
Oratt  615. 

Consent  Decree -Conflrniation.— Where  commission- 
ers appointed  under  a  decree  to  make  a  partition 
between  two  part  owners  of  a  tract  of  land  report 
such  real  estate  as  partition  able,  and  divide  the 
same  between  said  parties  by  actual  survey,  as 
shown  by  a  plat  returned  with  their  report  showing 
the  number  of  acres  to  which  the  parties  are 
respectively  entitled,  said  parties  may.  by  consent 
decree,  without  awaiting  the  confirmation  of  said 
report  of  partition,  agree  that  said  land  may  be 
sold  by  commissioners  appointed  by  decree  of  the 
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court  aslan  entire  tract,  or  la  separate  tracts,  as 
described  In  said  plat  and  report;  and  If  at  such 
sale,  made  under  such  consent  decree,  the  land 
that  had  been  allotted  to  W.  In  said  report  (ag-alnst 
whose  interest  liens  to  the  amount  of  its  value 
•xlst)  is  purchased  by  C,  ag-ainst  whose  parcel  no 
liens  exist,  the  court  may  confirm  said  sale  to  C. 
without  awaitlnsr  the  sale  of  the  entire  tract;  and 
if  the  court  subsequently,  on  motion,  confirms  said 
partition  as  to  the  parcel  allotted  to  C.  it  will  not 
be  regarded  as  error,  and  W.,  by  his  laches  and 
acquiescence  in  the  action  of  said  commissioners, 
is  estopped  from  objectlnflr.  Connell  ▼.  Wllhelm. 
40  W.  Va.  696.  15  S.  E.  Rep.  S4S. 

Same— By  Counsel.— In  a  suit  for  partition  of  real 
estate  by  W  against  L.  W  dies,  and  the  suit  is 
revived  in  the  name  of  his  widow  and  infant  son. 
The  counsel  employed  by  W  will  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  to  be  con- 
tinued as  counsel  in  the  cause:  and  a  decree  for  a 
sale  of  the  property  entered  upon  the  consent  of 
the  counsel  is  a  valid  decree,  and  the  sale  under 
the  decree  will  be  sustained.  Wilson  v.  Smith.  2S 
Oratt.  493. 

Res  Adjudlcata.— After  the  death  of  a  testator,  one 
of  the  devisees  brings  a  suit  to  obtain  a  partition  of 
real  estate  and  distribution  of  the  personal  estate 
The  court  asslcrns  the  widow  one- third  of  the  real 
estate  "for  and  during  the  term  of  her  natural  life." 
and  decrees  payment  to  her  of  one-third  of  the 
personal  estate  by  the  executor  without  words  of 
qualification.  Held,  as  it  was  not  necessary  in  that 
case  to  determine,  what  estate  in  the  personalty 
the  widow  took  under  the  will,  she  beinsr  entitled 
to  the  possession  of  it  in  any  event,  such  decree  Is 
not  ret  judicata  of  the  quantity  of  estate  in  the 
personalty  she  took  under  the  will.  Houser  v. 
Ruffner,  18  W.  Va.  844. 

Partition  Decree  as  Evidence.— R.  C.  and  others 
being  tenants  in  common  of  certain  lands,  and  R 
C.  havinsr  sold  a  part  thereof  to  E.  W.  and  others, 
a  decree  for  partition  obtained  by  the  other  tenants 
ag'alnst  R  C  in  a  suit  commenced  subsequently  to 
the  sale,  is  no  evidence  in  their  favor  in  an  action 
of  ejectment  broug'ht  by  them  against  the  vendees 
who  were  no  parties  to  the  suit  for  partition.  Car- 
ter V.  Washington.  2  Hen.  &  M.  845.  See  also,  Fles- 
her  V.  Mitchell,  5  W.  Va.  69. 

8.  On  Appeal. -In  a  suit  for  partition,  the  court 
has  no  authority  to  order  a  sale  of  the  land,  unless 
it  is  made  to  appear  by  an  enquiry  before  a  com- 
missioner, or  otherwise,  that  partition  cannot  be 
made  in  some  of  the  modes  provided  by  statute. 
But  when  it  did  not  so  appear,  and  no  such  enqtilry 
was  asked  in  the  court  below,  a  party  who  promoted 
the  suit  and  at  whose  instance  the  decree  was  made, 
win  not  be  allowed  to  raise  the  objection  for  the 
first  time  in  the  appellate  court.  Howery  v.  Helms, 
ao  Oratt  1. 

Failure  to  Object  in  Lower  Court.— An  objection 
that  a  decree  in  partition  had  not  been  recorded  in 
the  county  where  the  land  lies,  not  having-  been 
taken  advantage  of  in  the  lower  court,  cannot  be 
made  for  the  first  time  in  the  appellate  court 
Wynn  v.  Harman,  5  Oratt  167.  See  g-enerally.  mono- 
graphic note  on  "Appeal  and  Error"  appended  to 
Hill  V.  Salem,  etc.,  Co..  l  Rob.  268. 

New  Partition  Ordered  on  Appeal.- la  a  suit  for 
partition  of  an  intestate's  estate,  a  decree  is  made 
in  1819,  and  the  commissioners  make  the  division, 
and  return  their  report  to  court  in  1820;  to  which 
report  exceptions  are  filed  by  two  of  the  heirs.  No 
further  proceedings,  however,  are  had  In  the  case 
for  many  years,  and  the  parties  take  possession  of 
the  land  according  to  the  division,  and  hold  and 


improve  it  as  their  own.  In  1830  the  cause  is  taken 
up,  and  the  exceptions  are  overruled,  and  the  repon 
confirmed:  and  afterwards  in  1840.  upon  a  rebeir. 
lug.  the  decree  of  1830  in  this  respect  is  confirmed. 
On  appeal  the  decrees  were  reversed,  and  a  new 
partition  directed.    Chinn  v.  Murray,  4  Oratt  Ma 

Effect  of  Erroneous  Decree  When  Not  AppetM 
from.- If,  in  a  chancery  suit  for  partition  of  lands 
held  by  tenants  in  common,  the  individual  land  of 
one  of  the  tenants  In  common  Is  divided,  without 
objection,  with  the  other  lands  held  in  common,  and 
the  court  afterwards  by  Its  decree  confirms  the 
report  of  the  commissioners  who  so  divided  the 
lands,  but  inserted  in  the  decree  certain  provisions 
whereby  the  common-law  obligations  of  tenants  In 
common  were  changed,  such  as  a  provision  relier- 
ing  each  tenant  In  common  from  his  obligation  to 
warrant  generally  the  title  of  each  of  his  cotenants 
to  the  land  assigned  him.  and  also  provisions  lo 
modify  the  rights  of  the  parties  arising  from  divid- 
ing without  objection  the  land  belonging  to  one  of 
them  individually  as  if  it  were  the  land  of  all  the 
tenants  In  common,  and  all  the  parties  are  fnllr 
acquainted  with  all  the  facu  equally,  and  haxe 
acted  in  perfect  good  faith  towards  each  other, 
though  the  court  could  not  properly  enter  such  a 
decree,  so  modifying  the  rights  and  responsibilities 
of  the  parties  as  tenants  In  common,  yet  if  the  de- 
cree is  not  appealed  from,  the  rights  and  obligations 
of  the  tenants  in  common  will  be  as  fixed  bysnch 
decree,  and  not  as  they  would  have  been  under  the 
circumstances  at  common  law.  had  such  decree  not 
modified  their  rlghU  and  obligations.  Bowers  r. 
Dickinson,  80  W.  Va.  700,  0  S.  £.  Rep.  384. 

Interlocutory  Decrees.— A  decree,  directing  the  sur- 
veyor to  make  partition  of  a  tract  of  land,  and  to 
make  report,  is  not  final,  and  cannot  be  appealed 
from.    Young  v.  Skip  with,  2  Wash.  800. 

0.  CoNTiNUAi7CS.~In  Martin  v.  MarUn.  96  Va.  28,  S< 
S.  £.  Rep.  810.  it  is  held  not  to  be  error  to  refuse  a 
continuance  of  a  suit  for  partition,  merely  because 
one  of  the  coparceners  has  a  claim  against  the 
estate  of  the  common  ancestor,  especially  where 
there  is  a  suit  pending  In  the  same  court  for  the 
purpose  of  ascertaining  the  debts  against  snch 
ancestor,  and  having  the  same  paid.  See  generallr. 
monographic  note  on  "Continuances"  appended  to 
Harman  v.  Howe,  27  Oratt  070. 

10.  Costs.— The  cqsu  of  a  partition  proceeding  are 
in  general  paid  by  the  parties  in  proportion  to  the 
value  of  their  respective  interests.  2  Mln.  Inst  (4th 
Ed.)  402.  See  also,  monographic  note  on  "Costs"  ap. 
pended  to  Jones  v.  Tatum,  10  Oratt  780. 

11.  CfUBDiTOBS*  Suits. 

Modes  of  Subjecting  Proceeds  of  Sale  la  Hands  •! 
Commissioners.— Heirs,  residing  out  of  the  sute. 
having  instituted  a  suit  for  a  sale  of  land 
descended  to  them,  and  the  same  having  been 
sold,  and  the  proceeds  being  in  the  hands 
of  a  commissioner  directed  by  the  court  to  col- 
lect them:  a  creditor  of  the  ancestor  seeking  to 
subject  these  proceeds  to  the  payment  of  his  debt, 
should  apply,  by  petition,  to  the  court  to  be  made  a 
party  in  the  cause,  and  to  have  the  fund  applied.  b7 
proceedings  in  that  cause,  to  the  payment  of  his 
debt  Or  If  he  proceeds  by  foreign  attachment  the 
commissioner  should  be  a  party,  and  be  restrained 
by  the  endorsement  on  the  process,  from  disposing 
of  the  proceeds.  Or  If  the  creditor  proceeds  against 
the  heirs  to  marshal  the  assets,  there  should  be  an 
Injunction  to  restrain  the  commissioner  from  par- 
ing away  the  money  in  his  hands.  And  the  conunls* 
sloner,  though  a  party  as  administrator  of  the 
debtor,  to  the  creditor's  suit  but  having  in  fact  no 
knowledge  of  the  object  of  it  paying  over  the 
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money  to  the  heirs  ander  the  order  of  the  court 
whose  commLBsloner  he  was,  will  not  be  affected  by 
the  lit  pendens  of  the  creditor's  salt,  so  as  to  be  held 
Uable  to  pay  it  over  aeain  to  the  creditor.  Carrliiff* 
ton  T.  Didier.  8  Gratt  200. 


West  V.  West's  Executors. 

March.  1825. 

JHuslMUMl  and  Wife— Separate  Estate*— What  ConstU 
tateat— Caje  at  Bar.— A  man  makes  his  will,  by  which 
he  ffives  one-fifth  p  \rt  of  bis  estate  to  his  executors, 
for  the  benefit  of  a  married  daughter  (who  lived 
separate  from  her  husband)  at  the  discretion  of 
his  executors.  He  also  desires  his  executors  to 
brlnff  suit  against  the  husband  of  his  said  daugh- 
ter, for  2001.  which,  when  recovered,  he  desired  his 
executors  to  dispose  of  the  same,  to  his  said 
daug-hter.  to  be  disposed  of  at  her  discretion. 
Jltld,  that  this  devise  rave  the  daughter  a  separate 
estate  in  the  property  devised. 

Same—Sanse— Jus  Dlsponendl.^— Such  a  devise  gives 
the  daughter  a  power  to  bequeath  the  personal 
property,  but  not  the  real;  the  rule  being,  that  as 
to  personalty,  the  jus  disponendl  is  Incident  to  a 
separate  estate:  but  as  to  real  property,  a  married 
woman  cannot  devise  it,  unless  a  power  to  do  so  is 


^Husband  and  Wife -Equitable  Separata  Estate.— See 
4llsciisslon  of  this  subject  in  monographic  note  on 
*'Husband  and  Wife"  appended  to  Cleland  v.  Wat- 
son. 10  Gratt.  150.^       .         .    „,    ^     ^. 

t3aiiie—3anie— Creation  of— Words  Necessary.— No 
particular  phraseology  Is  necessary  to  the  creation 
of  a  separate  estate  in  Kfeme  covert,  even  where  It  is 
created  by  deed.  Much  less  is  It  necessary  when 
the  estate  is  created  by  will.  In  this  respect,  as  in 
all  others  growing  out  of  wills,  the  Intention  of  the 
testator  is  to  govern.  Haymond  v.  Jones.  88  Gratt. 
S21,  quoting  with  approval  from  the  principal  case. 
Whenever  a  gift  is  made  to  the  wife  during  cover- 
ture, even  by  a  stranger.  If  It  appear,  by  any  cir- 
cumstance, that  the  lotention  of  the  donor  was  that 
«he  should  have  it  to  her  separate  use,  equity  will 
^Ive  effect  to  this  Intention,  and  hold  the  husband 
her  trustee.  Lewis  v.  Adams.  6  Leigh  885,  citing  the 
principal  case  as  authority.  See  principal  case  also 
cited  on  this  subject  in  Nixon  v.  Rose,  12  Gratt.  429; 
Haymond  v.  Jones,  88  Gratt.  826:  Chapman  v.  Price, 
S3  Va.  896, 11  S.  E.  Rep.  879:  Coatney  v.  Hopkins,  14  W. 
Va.  i^:  Clay  v.  St  Albans,  48  W.  Va.  542.  27  S.  £. 
Rep.  868. 

tSane— Same— Jus  Disponendl.— It  is  established  in 
Bngland.  by  a  long  course  of  uniform  decisions, 
that  a  married  woman  is,  as  to  property  settled  to 
her  separate  use,  a/«f7»«  boUx  and.  as  a  consequence 
of  this  principle,  and  an  incident  to  the  right  of  en- 
joyment, that  she  has  a  right  to  dispose  of  all  her 
separate  personal  property,  and  the  profits  of  her 
separate  real  estate,  in  the  same  manner  as  if  she 
were  9.  feme  sole,  unless  her  power  of  alienation  be 
restrained  or  restricted  by  the  Instrument  creating 
the  separate  estate.  And  the  same  principle  has 
been  sanctioned  In  Virginia  In  the  case  of  West  v. 
West,  3  Jiand.  873.  Vizonneau  v.  Fegram.  2  Leigh 
t85. 

It  is  the  established  doctrine  in  Virginia  that  a 
married  woman,  as  to  property  settled  to  her  sepa- 
rate use.  is  to  be  regarded  as  a  feme  sole,  and  has 
the  right  to  dispose  of  all  her  separate  personal 
estate,  and  the  rents  and  profits  of  her  separate  real 
estate  in  the  same  manner  as  If  she  were  ^  feme  sole, 
unless  her  power  of  alienation  be  restrained  by  the 
instrument  creating  the  estate.  Burnett  v.  Hawpe.  25 
•Gratt.  486.  citing  principal  case  as  its  authority.  To 
same  effect  the  principal  case  Is  cited  In  William- 
son T.  Beckman,  8  Leigh  27:  Lee  v.  Bank  of  United 
States.  9  Leigh  207,208;  Juatis  v.  English,  80  Gratt 
571:  Patton  v.  Merchants'  Bank.  12  W.  Va.  606:  Rad- 
ford V.  Carwile,  18  W.  Va.  647.  650.  660:  Dulln  v. 
McCaw.  89  W.  Va.  724.  20  S.  E.  Rep  688.  And  In  Vir- 
srlnla.  the  right  to  restrain  or  interdict  the  power  of 
the  wife  to  dispose  of  her  separate  estate  has  been 
expressly  recognized  and  affirmed  in  several  cases. 
Nixon  V.  Rose,  12  Gratt  431.  citing  principal  case. 
To  the  same  effect  the  principal  case  is  cited  in 
Radford  v.  Carwile,  18  W.  Va.  662. 

And  the  wife  cannot  devise  her  separate  real 
estate,  unless  a  power  to  do  so  is  expressly  conferred 
by  the  instrument  creating  It  To  this  effect  the 
principal  case  is  cited  in  Lee  v.  Bank  of  United 
States,  9  Leigh  207,  208:  Radford  v.  Carwile,  18  W. 
Va.  647:  Dillard  V.  DUlard.  2Va.  Dec.  31. 

Ag-ain.  while  the  rents  and  profits  of  her  real 
estate  are  personal  property,  and  she  can  dispose 
of  them  In  any  manner  she  desires,  yet  If  she  In- 
vests them  in  real  property,  they  become  henceforth 
separate  real  estate,  subject  only  to  such  aiw*  dls- 
Donendi  as  belongs  to  such  an  estate.    McChesney  v. 


reserved  by  articles  before  marriage,  or  by  the 
Instrument  creating  the  estate. 
kinie— Same- Will.— Quaere,  whether  such  a  paper  by 
a  feme  covert  is  properly  a  will,  or  only  a  testa- 
mentary disposition  in  nature  of  a  will? 
-      D-Proii 


?Tobm.tt  of.f—Whatever  be  its  denomi- 
nation, it  ought  to  be  admitted  to  probate  in  the 
proper  Court,  and  letters  of  administration 
granted  to  the  persons  named  in  the  paper  as 
executors. 

This  was  an  appeal  from  the  Superior 
Court  of  Bedford  county. 

The  case  was  argued  by  Leigh,  for  the 
appellant,  and  Johnson,  for  the  appellees; 
but  as  it  is  so  fully  discussed  by  the  Judges, 
it  will  be  unne.cessary  to  do  more  than  refer 

to  the  opinions  which  follow. 
374  *March  24.      The  Judges  delivered 

their  opinions.* 

JUDGE  CARR: 

In  April  1803,  Margaret  West,  and  the 
appellant,  being  man  and  wife,  a  separation, 
by  mutual  consent,  took  place  between 
them;  as  appears  by  a  letter  from  the  ap- 
pellant to  John  Hook,  the  father  of  his 
wife.  This  letter  gave  the  father  consid« 
erable  offence,  if  we  may  judge  from  some 
marginal  notes,  proved  to  be  in  his  hand- 
writing. The  separation  between  West  and 
his  wife,  was  permanent.  It  is  said  they 
lived  about  fifty  miles  apart. 

On  the  29th  of  May,  1808,  John  Hook, 
made  his  will,  having  five  children,  he  gives 
to  each  a  fifth  part  of  his  estate,  deducting 
the  different  sums  he  had  advanced  to  them 
respectively,  (which  he  names  in  the  will.) 
To  the  other  four  children,  the  devises  are 
made  directly;  vesting  in  the  devisee,  the 
clear  legal  title.  The  devise  to  his  daughter 
Margaret,  is  in  the  following  words;  "And 
the  remaining  one-fifth,  I  give  to  my  ex- 
ecutors, for  the  benefit  of  my  daughter 
Margaret  West,  at  the  discretion  of  my 
executors,  subject  to  a  deduction  of  2001. 
paid  Thomas  West,  which  said  2001.  I  de- 
sire my  executors  may  institute  a  suit  for; 


Brown.  2f>  Gratt  404. 405,  citing  principal  case  as  sus- 
taining the  position.  To  the  same  effect,  the  princi- 
pal case  Is  cited  in  Radford  v.  Carwile,  18  W.  Va.  66B. 
The  principal  case  Is  also  cited  in  Price  v.  National 
Bank.  92  Va.  488.  28  S.  E.  Rep.  887. 

Seefurther.  on  this  subject,  foot-noteto  Vizonneau 
V.  Pegram.  2  Leigh  188:  foot-note' to  Lee  v.  Bank  of 
United  States.  9  Leigh  200:  foot-note  to  Williamson  v. 
Beckman,  8  Leigh  20;  monographic  note  on  "Hus- 
band and  Wife'*  appended  to  Cleland  v.  Watson,  10 
Gratt  150.  where  the  Virginia  and  West  Virginia 
cases  on  this  subject  are  collected. 

iWllls-Probat-Coaclusiveness  of. -In  Ballow  v. 
Hudson,  13  Gratt  678.  it  is  said:  "This  court  has 
decided,  very  frequently,  that  if  a  courtof  compe- 
tent Jurisdiction  shall  admit  a  will  to  probat  as  a 
will  of  lands,  which  appears  upon  its  face,  or  upon 
the  record  of  the  probat  not  to  have  been  duly  exe- 
cuted as  a  will  of  lands,  still  the  sentence  is  binding 
upon  all  concerned  in  interest  and  upon  all  courts 
as  long  as  the  sentence  remains  in  force.  That  such 
is  the  la-yv  is  regarded  as  well  settled.  See  Bagwell 
V.  Elliott  2  Rand.  190.  Judge  Green's  opinion:  We%t 
V.  West,  8  Rand.  878,  886:  Nalle  v.  Fenwick.  4  Rand. 
58.5:  Vaughan  v.  Green.  1  Leigh  287:  Street  v.  Street 
11  Leigh  498:  Parker  v.  Brown,  6  Gratt.  564;  Robin- 
sons V.  Allen.  11  Gratt.  78.5." 

It  Is  well  settled  that  the  sentence  of  a  court  of 
probate,  of  competent  Jurisdiction,  admitting  a  will 
or  writing  in  the  nature  of  a  will,  to  probate,  is  con- 
clusive evidence  of  the  due  making  thereof,  and 
that  it  cannot  be  denied  in  any  collateral  proceed- 
ing touching  the  will:  that  its  validity  can  only  be 
tested  by  resorting  to  the  means  provided  by  law  for 
that  specific  purpose.  Robinsons  v  Allen.  11  Gratt 
787,  citing  principal  case  as  authority.  To  the  same 
T>f>lnt.  the  principal  case  is  cited  in  Vaughan  v. 
Green.  1  Leigh  293:  Nalle  v.  Fecwlck.  4  Rand.  580. 

See  further,  monographic  note  on  "Wills"  appended 
to  Hughes  v.  Hughes,  2  Munf .  209. 

•The  President,  absent. 
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and  provided  the  same  may  be  recovered, 
.  my  executors  are  requested  to  dispose  of 
the  same,  to  my  daughter  Margaret  West, 
to  be  disposed  of  at  her  discretion." 

After  the  death  of  the  father,  a  division 
of  the  estate  took  place,  and  Margaret's 
share  of  the  personalty  was  put  into  her 
possession,  and  remained  with  her  con- 
stantly afterwards.  She  also  purchased  a 
tract  of  her  father's  land,  which  was  charged 
to  her  in  the  division;  but  no  conveyance 
was  ever  made. 

On   the   1st   of  January,  1822,   Margaret 

West    made    her    will    in    the    usual    form, 

which,   in   the  July   after,   was  offered   for 

probate  to  the  County  Court  of  Bed- 

375  ford.  That  *Court  admitted  it  to 
probate,  and  the  husband,  who  con- 
tested its  admission,  appealed.  The  Su- 
perior Court  affirmed  the  judgment;  and 
the  husband  again  appealed. 

Two  grounds  of  opposition  to  the  will 
were  taken:  1st,  as  to  the  ability  of  the 
testator,  in  fact,  to  make  a  will:  2d,  as  to 
her  competency  in  law.  The  first  point 
was  properly  abandoned;  for  it  is  clear, 
from  the  evidence,  that  she  was  of  sound 
and  disposing  mind. 

The  second  is  a  more  difficult  question. 
I  will  enquire,  1st,  could  Mrs.  West  make 
a  will  of  personals?    2d,  as  to  real  estate? 

It  is  certainly  a  general  rule,  that  a  feme 
covert  cannot  make  a  will;  but  to  this  rule 
there  are  some  exceptions.  She  may  make 
a  will  of  every  thing  she  is  entitled  to  in 
autre  droit,  as  where  she  is  executrix;  but 
nothing  will  pass,  but  by  a  pure  right  of 
representation  to  the  former  owner.  For, 
if  the  property  is  reduced  into  possession, 
from  that  moment  it  becomes  the  property 
of  the  husband,  and  cannot  pass  by  the  will. 
She  may  also  make  a  will  of  her  choses  in 
action  not  reduced  into  possession,  and 
chattels  real;  but  if  the  husband  does  not 
assent  to  the  proof  of  the  will,  it  will  be 
void,  and  cannot  be  proved.  If  he  does 
assent,  either  by  matter  ex  post  facto  the 
death  of  the  wife,  or  by  previous  contract, 
that  entitles  the  executor  of  the  wife  to 
claim  those  things  which  would  have  been 
the  husband's,  as  administrator.  Per  Lord 
Thurlow,  in  Hodsden  v.  Loyd,  2  Br.  C.  C. 
534.  So,  where  there  is  an  agreement  be- 
tween husband  and  wife,  before  marriage, 
that  the  wife  shall  have  to  her  separate 
use,  either  the  whole,  or  particular  parts, 
of  her  personal  estate,  she  may  dispose  of 
it  by  an  act  in  her  life,  or  by  will;  and  she 
may  do  it  by  either,  though  nothing  be 
said  of  the  manner  of  disposing  of  it.  Pea- 
cock V.  Monk,  2  Ves.  190.  So,  by  a  devise, 
a  married  woman  may  acquire  a  separate 
interest,  without  the  intervention  of  trus- 
tees; and  the  legal  estate  devolving  on  the 
husband,  he  will  be  decreed  a  trustee  for 
the  wife.     Bennett  v.  Davis,  2  P.  W. 

376  316.  So,  a  legacy  to  a  feme  *covert, 
"her  receipt  to  be  a  sufficient  dis- 
charge to  the  executors,"  gives  it  to  her 
sole  and  separate  use,  and  makes  the  hus- 
band a  trustee  for  her;  and  a  present  to 
the  wife  by  the  husband's  father,  or  even 
by  a  stranger,  during  the  coverture,  has 
been  considered  a  gift  to  her  separate  use. 
Graham  v.  Lord  Londonderry,  3  Atk.  393. 


In  Hearle  v.  Greenbank,  1  Ves.  301,  Lord 
Hardwicke  says,  "In  case  of  personal  es- 
tate given  to  a  feme  covert,  it  is  a  rule  of 
the  Court,  that  she  may  dispose  of  it."  In 
Fettiplace  v.  Gorges,  3  Br.  C.  C.  8,  the 
Lord  Chancellor  says,  "All  the  cases  shew, 
that  the  personal  property,  when  it  can  be 
enjoyed  separately,  must  be  so,  with  all  its 
incidents,  and  the  jus  disponendi  is  one  of 
them."  In  Rich  v.  Cockell,  9  Ves.  369,  it  is 
said,  that  "the  disposition  by  will  is  inci- 
dent to  a  trust  for  the  separate  use  of  a 
feme  covert;  and  the  husband,  having  taken 
a  transfer  of  the  property,  is  held  a  trustee 
for  the  wife."  Cases  without  number, 
might  be  cited,  to  shew  that  this  is  the 
settled  law  on  the  subject. 

Let  us  enquire  now,  whether  the  devise 
to  Mrs.  West  operated  to  give  her  the  sole 
and  separate  use  of  the  property.  And  jiere 
it  is  proper  to  recollect  the  state  of  things 
under  which  the  will  of  her  father  was 
made.  His  daughter  had  been  five  years 
in  a  state  of  separation  from  her  husband; 
and  that  separation  attended  by  circum- 
stances, which  (whether  justly  or  not) 
seem  to  have  caused  considerable  irritation 
against  the  husband,  in  the  old  man's  mind. 
He  gives  to  his  other  four  children,  directly, 
four-fifths  of  his  estate;  "and  the  remain- 
ing one-fifth,  I  give  to  my  executors,  for 
the  benefit  of  my  daughter,  Margaret  West, 
at  the  discretion  of  my  executors."  If  the 
clause  had  even  stopped  here,  it  does  not 
seem  to  me,  that  there  could  have  been  a 
rational  doubt,  that  the  intention  was  to 
exclude  the  marital  rights.  Here  is  an 
express  trust  raised;  the  legal  estate  ve-ted 
in  executors,  for  the  benefit  of  his  daughter. 
But   the   residue  of  the   clause  adds  **con- 

firmation  strong,"  to  this  construction. 
377       He    directs    his    executors    *to    sue 

West  for  the  2001.  which  he  had  re- 
ceived, in  part  of  his  wife's  fortune;  and 
that,  if  recovered,  it  shall  go  to  his  daugh- 
ter. Now,  while  he  was  thus,  with  a  spirit 
even  vindictive,  directing  a  prosecution 
Against  the  husband,  for  the  small  portion 
which  had  gone  into  his  hands;  it  is  im- 
possible to  suppose,  that  he  intended  to 
give  that  same  husband  the  control  and 
enjoyment  of  the  whole  property  he  was 
about  giving  to  his  daughter.  I  have  no 
doubt,  therefore,  that  this  was  the  separate 
estate  of  Mrs.  West;  that  as  to  it,  the 
marital  rights  never  attached;  and  that  her 
jus  disponendi  was  perfect,  so  far  as  re- 
lated to  the  personalty,  whether  it  consisted 
of  the  specific  chattels  she  received,  or  the 
fruits  and  produce  of  those  chattels,  made 
by  her  own  care  and  attention;  for  she  had 
the  same  power  over  the  produce,  as  over 
the  principal;  or  as  the  Lord  Keeper  ex- 
presses it,  in  Gore  v.  Knight,  2  Vem.  535, 
"the  sprout  is  to  savour  of  the  root." 

Let  us  now  examine  the  legal  ability  of 
Mrs.  West  to  devise  her  real  estate.  There 
can  be  no  doubt  that  this  was  as  much  her 
separate  estate,  as  the  personal,  and  I  pre- 
sume, as  free  from  the  marital  rights.  For 
the  husband,  I  apprehend,  cannot  be  tenant 
by  the  curtesy;  having  had,  during  the  cov- 
erture, neither  a  legal  nor  an  equitable  sei- 
sin; one  of  which  Lord  Hardwicke  consid- 
ers,   absolutely    necessary    to    entitle  him; 
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Hearl  v.  Greenbank,  1  Ves.  301;  a  case  pre- 
cisely like  the  present,  so  far  as  regards  this 
point.  I  state  this  to  shew,  that  the  ap- 
pellant can  have  no  interest  in  this  part  of 
the  case.  If  the  will  be  void  as  to  the  land, 
it  must  descend  to  her  heirs;  and  from  the 
best  examination  I  have  been  able  to  give 
this  subject,  I  am  brought  to  the  conclu- 
sion, that  as  to  the  land,  it  is  void.  I  do 
not  mean  to  say,  that  a  feme  covert  cannot, 
in  any  case,  or  by  any  means,  make  a  tes- 
tamentary disposition  of  lands;  but  that  in 
this  case,  the  precautions  necessary  to 
enable  her  to  exercise  that  power,  have  not 
been  taken.  If  a  woman,  having  land, 
shall,  before  marriage,  by  proper  convey- 
ance, or  after  marriage,  by  fine,  con- 
378  vey  her  land  to  trustees  in  *trust  for 
herself  during  coverture,  for  her 
separate  use,  and  afterwards  that  it  shall 
be  in  trust  for  such  person  as  she  shall,  by 
any  writing  under  her  hand  and  seal,  or  in 
nature  of  a  will,  appoint,  and  in  default  of 
such  appointment,  to  her  heirs;  and  she 
afterwards  makes  such  appointment;  that 
will  be  a  good  declaration  of  a  trust 
Peacock  V,  Monk,  ubi  supra.  Whoever 
takes  under  such  declaration,  takes  by 
virtue  of  the  execution  of  the  power,  and 
as  if  the  limitation  in  that  writing  of  ap- 
pointment, had  been  contained  in  the  deed 
creating  the  power.  Southby  v.  Stone- 
house,  2  Ves.  610.  So  the  feme  may  dispose 
of  her  estate,  by  way  of  power  over  an 
use;  as  if  she  conveyed  the  estate  to  the 
use  of  herself  for  life,  remainder  to  the 
use  of  any  person,"  whom  she,  by  any  writ- 
ing, &c.  should  appoint;  and  in  default  of 
such  appointment,  to  her  own  right  heirs. 
This  power,  thus  reserved,  she  may  execute. 
2  Ves.  191.  These,  Lord  Hardwicke,  seems 
to  think,  are  the  only  modes  in  which  a 
woman  can  dispose  of  land,  during  cover- 
ture. Where  the  legal  estate  remains  in 
her,  and  there  is  only  an  agreement  between 
herself  and  husband,  that  she  may  dispose 
of  the  land  by  deed  or  will,  Lord  Hardwicke, 
Lord  Thurlow,  and  the  writers  on  the  sub- 
ject, consider  that  such  disposition,  though 
it  may  bind  the  husband,  will  be  clearly 
void  against  the  heir.  Peacock  v.  Monk. 
Hearl  v.  Greenbank,  Hodsden  v.  Loyd, 
ubi  supra;  1  Madd.  Ch.  375.  So  also,  if 
land  be  devised  to  a  feme  covert,  she  has 
no  power  to  dispose  of  it,  though  given  to 
lier  sole  and  separate  use,  unless  the  devise 
contain  a  declaration,  giving  her  an  express 
power  to  appoint,  by  deed  or  will,  the  per- 
son who  shall  take,  notwithstanding  her 
coverture.    See  the  cases  cited  above. 

Our  case  comes  within  this  rule;  a  devise 
merely  to  executors  for  Mrs.  West's  bene- 
fit, without  any  thing  like  a  power  of  ap- 
pointment to  her.  I  consider  the  will, 
therefore,  so  far  as  it  concerns  the  land, 
void.  I  had  doubted  at  first,  whether  it 
was  necessary  for  us  to  meddle  with  the 
decision  of  the  Court  of  probate,  on 
^79  this  ground;  as  the  *will  was  prop- 
erly admitted  as  a  will  of  personals, 
and  probate  not  being  necessary  to  give 
it  validity  as  a  will  of  lands,  Bagwell  v. 
Elliott,  2  Rand.  190,  I  had  concluded,  that 
neither  could  probate  give  to  it  an  effect 
which    did    not   intrinsically   belong   to    it: 


therefore,  that  it  was  on  the  same  ground 
as  in  England,  where  the  Court  of  King's 
Bench  refuse  a  prohibition  to  the  Ecclesi- 
astical Court,  in  case  of  a  will  of  real  and 
personal  estate,  the  probate  being  proper 
as  to  the  personalty,  and  as  to  the  realty, 
adding  no  evidence  either  for  or  against 
the  will,  because  a  proceeding  coram  non 
judice.  2  East.  551;  Salk.  552.  But  our 
statute  directing  generally  that  wills  shall 
be  proved,  and  after  probate,  that  they 
shall  only  be  contested  by  bill,  and  that  not 
after  seven  years,  it  might,  perhaps,  if  we 
suffer  the  probate  to  stand,  have  the  effect 
of  precluding  some  party  hereafter,  from 
contesting  it;  and  as  it  is  a  void  thing,  so 
far  as  it  relates  to  the  land,  I  think  it  best 
that  the  probate,  so  far,  be  set  aside. 

JUDGE  GREEN: 

I  think  the  necessary  construction  of 
John  Hook's  will,  is,  that  he  gave  to  his 
executors  one-fifth  of  his  estate,  for  the 
separate  use  of  his  daughter,  Mrs.  West, 
a  married  woman,  subject  to  a  deduction  of 
2001.  paid  to  her  husband.  They  were  to 
hold  it  for  her  benefit,  at  their  discretion; 
a  discretion  which  could  not  have  been 
vested  in  them,  for  any  purpose,  but  to 
prevent  her  improvident  use  of  it,  and  to 
preserve  the  property  from  the  marital 
rights  of  her  husband.  To  the  exercise  of 
this  discretion,  according  to  the  intention 
of  the  testator,  it  was  necessary  that  the 
legal  title  to  the  property,  real  and  personal, 
should  remain  in  the  executors,  at  least  as 
long  as  West  and  his  wife  both  lived;  so 
that  this  use  would  not  be  executed,  even 
if  any  use  raised  by  will,  is  executed  by 
our  statutes.  If  the  executors  had  con- 
veyed the  legal  title  to  the  land  and  per- 
sonal property  in  Mrs.  West's  share, 
380  to  her,  so  that  *at  law,  her  husband's 
marital  rights  would  have  attached 
upon  it,  a  Court  of  Equity  would  have  held 
him  a  trustee  for  her,  in  respect  to  her 
right  to  the  separate  use  of  both  descrip- 
tions of  property. 

At  all  times,  a  feme  covert  executrix, 
had  a  power  to  make  a  testament,  and  ap- 
point executors,  who  should  be  the  execu- 
tors of  the  first  testator;  and  this  without 
the  consent  of  the  husband.  Scammell  v. 
Wilkinson,  2  East.  552.  This  power  to 
continue  the  representation  of  the  testator, 
was  implied  in  the  appointment  of  every 
executor.  But  she  could  make  a  will  to 
no  other  purpose,  without  the  consent  of 
her  husband.  Her  will  so  made  had  no 
effect,  but  to  continue  the  office  of  execu- 
tor. She,  as  well  as  an  executor,  had  no 
power  to  bequeath  the  goods  of  the  testator. 
With  his  assent,  she  might  make  a  testa- 
ment of  her  choses  in  action,  or  even  of  the 
personal  property  of  the  husband.  But 
to  give  validity  to  a  will  so  made,  the  hus- 
band must  assent  to  the  will,  after  her 
death.  Upon  these  conditions,  the  will 
of  a  feme  covert  had,  at  law,  all  the  effect 
of  a  will  made  by  one  sui  juris.  The 
reason  why  this  effect  was  given  to  a  tes- 
tament of  personals,  made  with  the  assent 
of  the  husband,  was,  that  if  the  wife  died 
intestate,  the  husband  succeeded  to  all  her 
personal  rights,  as  administrator,  and  her 
will,  if  it  had  any  effect,  operated  to  his 
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prejudice;  and  therefore,  there  was,  in  that 
case,  no  danger  that  he  would  coerce  the 
will  of  his  wife,  by  the  exercise  of  that 
unbounded  influence  over  her  will,  which 
the  law  attributes  to  every  husband. 

But  as  to  realty,  the  husband  could  not 
enable  his  wife  whilst  covert,  by  his  assent, 
or  by  any  other  means,  to  pass  the  legal 
title  to  such  property,  by  devise;  and  the 
reason  seems  to  be,  that  as  the  property 
would  not  devolve  on  him  upon  her  death, 
by  operation  of  law,  if  he  could  in  any  way 
give  a  legal  effect  to  her  devise,  there 
would  be  the  strongest  temptation  to  con- 
trol the  will  of  his  wife;  and  if  he  did  not 
cause  the  property  to  be  devised  directly  to 
him,  he  would  generally  cause  it  to 

381  be  given  to  some  *one,  upon  a  secret 
trust   for   himself,   or   at   all   events, 

according  to  his  will,  and  not  hers.  The 
husband  could  indeed  get  a  title  to  his 
wife's  property  by  fine,  or  fine  and  recovery; 
but  in  that  case,  she  had  the  protection  of 
the  Courts  of  Justice,  by  privy  examination, 
which  she  could  not  have  in  making  a  will. 
Accordingly,  even  before  the  statute  of 
wills  of  Hen.  8,  when  lands  were  devisable 
by  custom  in  particular  places,  it  was  de- 
cided, that  a  custom  for  a  feme  covert  to 
devise  lands,  was  void,  "because  of  the  pre- 
sumption that  the  law  has,  that  it  will  be 
made  by  the  constraint  of  the  husband." 
This  was  decided  in  3  Ed.  3,  and  that  de- 
cision was  held  to  be  good  law  in  Forse 
and  Hembling's  Case,  4  Co.  61,  and  to  be 
applicable  to  cases  arising  after  the  statute 
of  wills. 

A  woman  might,  however,  before  her 
marriage,  or  after  marriage,  with  the 
concurrence  of  her  husband,  and  by 
fine,  settle  her  real  property  in  such  a 
way,  as  to  dispose  of  it  in  her  life- 
time, or  by  will,  by  way  of  appointment; 
and  so  any  other  might  give  her  a  power 
of  appointment,  to  be  exercised  in  any  way 
which  he  might  prescribe.  This  power  of 
appointment  might  exist,  either  as  to  the 
legal  title  or  over  an  use.  In  such  cases, 
the  appointee  of  a  feme  covert  took  the 
estate,  not  under  the  appointment,  but  un- 
der the  original  settlement.  There  is 
no  case,  in  which  a  feme  covert  has  been 
held  to  be  capable  of  passing  real  estate 
by  will,  unless  where  there  was  an  express 
power  of  appointment  given  to  her.  A  feme 
covert,  having  a  separate  property,  has  the 
same  power  over  the  produce  of  it,  as  she 
has  over  the  capital;  Gore  v.  Knight,  2 
Vern.  535;  and  she  may  dispose  of  personal 
property,  in  which  she  has  a  separate  use, 
by  will,  without  any  express  power  of  ap- 
pointment. Yet  if  she  invests  the  personal 
property,  or  its  produce,  in  lands,  she  can- 
not devise  such  lands,  unless  by  virtue  of 
an  express  power.  This  was  the  case  of 
Peacock  v.  Monk,  2  Ves.  190,  (in  1750.) 
The  case  is  imperfectly  reported;  but  I 
gather  from  the  observations  of  the  Court, 
that  by  agreement  between  the  hus- 

382  band  and  *wife,  before  marriage,  she 
was  to  have  the  separate  use  of  her 

property,  with  a  power  to  dispose  of  it  by 
will  or  otherwise.  She  purchased  real 
property  with  the  produce  of  her  separate 
property,  and  devised  it  by  will.     It  was 


determined  that  this  property  did  not  fall 
within  the  power;  and  if  it  did,  that  such 
an  agreement,  not  being  carried  into  effect 
by  a  proper  conveyance,  could  not  give  her 
a  power  to  devise  real  estate.  At  the  end 
of  this  case,  it  is  stated,  that  Willes,  Chief 
Justice,  had  determined,  upon  consultation 
with  the  other  Judges,  that  when  land  was 
settled  to  the  separate  use  of  a  feme  covert 
generally,  without  any  power  to  devise  it, 
her  will  of  such  land  was  void;  and  this 
last  principle  has  never  been  departed  from,. 
so  far  as  I  am  informed.  In  Wright  v. 
Englefield,  Ambl.  468,  and  the  same  case 
by  the  name  61  Wright  v.  Cadogan,  6  Bro. 
P.  C.  156,  (in  1766,)  it  was  determined,  in 
a  case  where  a  woman  being  entitled  to  » 
trust  in  real  estate,  and  abeut  to  marry,  it 
was  agreed  between  her  and  her  intended 
husband,  that  her  property  should  remain 
to  her  separate  use,  and  that  she  might 
dispose  of  it  by  will,  that  her  disposition, 
by  will,  of  this  trust,  was  valid;  because 
the  agreement  was  a  declaration  of  trust, 
and  had  the  same  effect  as  to  the  trust,  as 
a  conveyance  would  have  had  of  the  legal 
title,  if  that  had  been  vested  in  her;  the 
appointee  taking  under  the  declaration  of 
trust,  and  not  by  the  will:  that  this  declara- 
tion of  trust  was  all  that  it  was  in  the 
power  of  the  parties  to  do,  and  had  the  same 
effect  as  the  conveyance  of  the  legal  title 
would  have  had,  if  that  had  been  vested  in 
her.  In  Rippon  v.  Dowding,  AmbL  565, 
this  doctrine  was  carried  further,  and  ap- 
plied to  the  case  of  an  agreement  by  the 
husband,  before  marriage,  that  the  wife 
might  dispose  by  will  of  real  estate,  in 
which  she  had  a  legal  title;  upon  the  idea 
that  a  Court  of  Equity  might  have  com- 
pelled a  specific  execution  of  the  agree- 
ment, by  ordering  a  settlement  according 
to  the  agreement.  But  this  case  was  vir- 
tually over-ruled,  by  Hodsden  v.  Loyd.  2 

Bro.  C.  C.  534,  where  it  was  said  that 
383       such  agreement  could  not  *enable  a 

feme  covert  to  devise  her  land.  That 
case,  however,  went  off  upon  another  point; 
that  the  will  being  made  before  the  mar- 
riage, was  revoked  by  it.  Before  the  case 
of  Hodsden  v.  Loyd,  and  after  the  case  of 
Rippon  V.  Dowding,  the  case  of  Geor^  y. 

,   Amb.    627,   was   determined,      ihis 


was  a  case  at  law.  A  widow  being  seised 
in  fee  of  copy-hold  lands,  surrendered  to 
the  use  of  her  will;  and  afterwards,  an  J 
previous  to  her  marriage  with  a  second 
husband,  he  agreed,  by  articles,  that  she 
might,  during  the  coverture,  devise  her  es- 
tate. She  devised  the  copy-hold  land  during 
coverture;  and  her  heir  recovered  in  eject- 
ment against  her  devisee;  the  Court  unani- 
mously declaring,  that  being  a  feme  covert, 
she  could  not  make  a  will,  or  declare  the 
uses  of  the  surrender.  Since  this  case,  and 
before  that  of  Hodsden  v.  Loyd,  the  case 
of  Compton  v.  Collinson,  has  been  deter- 
mined in  the  Court  of  Common  Pleas,  (in 
]790,)  upon  a  case  sent  out  of  Chancer}', 
for  the  opinion  of  that  Court.  A  husband 
and  wife  agreed  to  live  separate;  and  he 
covenanted  with  trustees,  that  he  would 
join  the  wife  in  any  fine  and  recovery,  of 
any  estate  which  might  come  to  her,  during 
the  coverture,  to  any  uses  she  should  ap- 
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point;  and  the  trustees  covenanted  to  in- 
demnify him  against  her  debts,  trespasses, 
&c.  After  the  separation,  free-hold  and 
copy-hold  estates  descended  to  the  wife. 
She  surrendered  her  copy-hold  estate  to 
the  use  of  her  will,  and  devised  them  to 
W.  who  was  admitted.  The  Court  certified 
that  the  deed  of  separation,  surrender,  will 
and  admittance,  gave  a  good  title  to  the 
devisee;  and  this  was  confirmed  by  the 
Chancellor.  I  conjecture  that  this  case 
turned  on  the  peculiar  character  of  the 
copy-hold  property,  1  Fonb.  Eq.  113;  the 
surrender  being  good  without  his  joining 
in  it,  and  that  being  necessary  only  to  sup- 
port his  interest  in  her  estate.  Most  of 
these  cases,  I  have  only  seen  in  abridg- 
ments, and  in  references  to  them  in  other 
books,  not  having  convenient  access  to  the 
books  in  which  they  are  reported  at  large. 
I  have  not  thought  it  necessary  to  spend 
the  time  that  would  be  requisite  tc 
384  examine  *the  reports  at  large.  Be- 
cause, upon  whatever  principles  these 
seemingly  conflicting  cases  turned;  and 
whether  the  one  or  the  other  class  of  those 
cases,  have  been  decided  upon  the  most 
correct  principles;  they  do  not  affect  the 
decision  of  the  question  in  this  case.  For, 
in  all  of  them,  there  was  an  express  power 
by  agreement,  before  the  marriage,  given 
to  the.  wife  to  dispose  of  the  property  by 
will,  except  in  the  case  of  Compton  v.  Col- 
linson,  which  probably  turned  upon  the 
peculiar  character  of  the  property,  in  re- 
spect to  the  mode  of  conveying  it.  None 
of  these  cases  contradict  the  proposition 
laid  down  in  Peacock  v.  Monk,  and  the 
case  there  referred  to,  that  a  wife  cannot 
dispose,  by  her  will,  of  lands  settled  to  her 
separate  use,  or  in  which  she  has  a  sepa- 
rate use,  unless  a  power  be  given  to  her  for 
that  purpose,  by  some  means  or  other.  In 
the  case  at  bar,  no  power  was  given  to  the 
wife,  to  dispose  of  the  land  in  any  form, 
in  her  life-time,  or  by  will.  On  the  con- 
trary, the  power  to  the  executors  to  apply 
the  property  for  the  benefit  of  Mrs.  West, 
at  their  discretion,  was  totally  inconsistent 
with  the  existence  of  a  power  in  her,  to 
dispose  of  it  in  any  way,  during  her  life, 
without  their  consent.  Indeed,  I  can  see 
no  reason,  if  a  married  woman  can  devise 
land,  of  which  she  is  entitled  to  the  sepa- 
rate use  during  her  life,  and  in  which  she 
has  an  inheritance,  merely  because  she  has 
such  separate  use,  why  she  should  not  also, 
for  the  same  reason,  have  the  same  power 
to  devise  any  land,  to  which  she  is  entitled? 
For,  all  land  is  her  separate  property,  and 
her  devise  of  it,  cannot  prejudice  her  hus- 
band, in  cases  where  he  is  not  entitled  as 
tenant  by  the  curtesy;  and  in  cases  in  which 
he  is  so  entitled,  the  devisee  might  take 
subject  to  his  right,  as  the  devisee  of  the 
husband  takes  subject  to  the  wife's  dower. 
If  another,  or  the  wife  before  marriage, 
whilst  sui  juris,  or  after  marriage,  under 
the  protection  of  the  Courts,  and  after 
privy  examination,  chooses  to  create  such 
a  power,  it  must  be  carried  into  effect,  be- 
cause cujus  est  dare,  ejus  est  disponere. 
But  such  a  power  ought  not  to  be 
385  .  presumed,  from  the  mere  fact  of  *her 
having  a  separate  use  given  to  her. 


1  think  the  cases  have  gone  far  enough, 
in  breaking  down  the  guards  originally 
provided  by  the  law,  to  protect  the  im- 
becility of  femes  coverts.  Nor  uught  the 
circumstances  of  husband  and  wife  living 
separate,  to  make  any  difference  in  this 
respect.  A  father  may  have  strong  mo- 
tives to  give  to  his  married  daughter  lands 
for  her  separate  use,  even  when  she  and 
her  husband  live  together  upon  the  best 
terms;  and  to  lay  down  a  general  rule  in 
such  cases,  that  she  might  dispose  of  prop- 
erty so  given,  by  her  will,  would  be  to 
subject  the  wife  to  the  coercion  of  her 
husband,  and  to  enable  him  to  make  the 
property  his  own.  The  rule  must  be  gen- 
eral, whether  it  is  estabhshed  in  one  way 
or  the  other.  It  would  be  of  the  most  mis- 
chievous consequence,  for  the  Court  to 
undertake  to  determine  that  the  will  was 
valid  or  void,  according  to  the  degree  of 
coercion  or  influence  exercised  by  the  hus- 
band, in  each  particular  case. 

I  think,  therefore,  that  Mrs.  West's  wil! 
was  void  as  to  the  real  property,  which  the 
executors  took  in  trust  for  her,  under  her 
father's  will,  or  which  she  may  have  pur- 
chased with  the  separate  personal  property 
given  to  them,  in  trust  for  her. 

As  to  the  personal  property  which  Mrs. 
West  acquired  under  her  father's  will,  and 
the  increase  and  produce  of  it,  remaining 
in  personalty,  at  the  time  of  her  death,  she 
had  a  clear  right  to  dispose  of  it  by  will. 

2  Vern.  328,  (1695;)  Herbert  v.  Herbert, 
Prec.  in  Ch.  44,  (1692;)  and  in  Hearl  v. 
Greenbank,  1  Ves.  298,  a  feme  covert,  hav- 
ing a  separate  personal  property,  without 
any  express  power  to  dispose  of  it  by  will, 
was  held  to  have  such  a  power,  as  a  con- 
sequence of  her  jus  disponendi;  which  is 
said  in  Fettiplace  v.  Gorges,  3  Bro.  Ch. 
Cas.  8,  to  be  necessarily  incident  to  the 
separate  property.  This  doctrine  has  never 
since  been  questioned. 

It  is  immaterial  to  consider,  whether  the 
paper  making  such  a  disposition,  be  strictly 
a  will,  or  a  testamentary  paper  in  the 
nature  of  a  will;  though  I  think  it  is 
386  not  *strictly  a  will.  In  either  view, 
it  must,  before  it  can  have  any  effect, 
be  proved  in  a  Court  of  Probate.  Rich  v. 
Cockrell,  9  Ves.  375. 

The  will,  however,  ought  not  to  have 
been  admitted  to  probate  generally;  for 
that  might  have  the  effect  of  giving  it 
validity  as  a  will  of  lands.  Although  a 
probate  is  not  necessary,  with  us,  to  give 
effect  to  a  will  of  land,  yet,  when  admitted 
to  probate  as  a  will  of  lands,  it  cannot 
afterwards  be  questioned  in  any  way,  but 
that  prescribed  by  the  act  of  Assembly. 
Bagwell  V.  Elliott,  2  Rand.  190.  In  like 
manner,  such  a  general  probate  would 
give  it  effect  as  a  will  of  any  choses  in 
action,  or  any  other  property  which  the 
testatrix  had,  not  to  her  separate  use.  P*or, 
after  probate,  the  effect  of  the  will,  to  the 
extent  that  probate  is  granted,  cannot  be 
controlled  or  questioned  in  any  collateral 
way,  or  in  any  other  Court.  When  the 
Ecclesiastical  Court  was  about  to  grant  a 
more  extensive  probate  than  was  proper, 
the  only  remedy  in  England,  was  to  apply 
to   the   Court  of  King's   Bench  for  a  pro- 
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hibition;  which  would  have  been  useless, 
if  the  eflfect  of  the  will,  as  to  the  subjects 
upon  which  it  operated,  could  have  been 
questioned  after  a  general  probate.  Ac- 
cordingly, prohibitions  were  not  allowed 
to  prevent  the  probate  of  wills  of  land, 
since  such  a  probate,  in  England,  would  be 
merely  void.  Thus,  in  Scamrael  v.  Wil- 
kinson, 2  East.  552,  a  husband,  having  by 
his  will  authorised  his  wife  to  dispose  of 
all  his  property  by  her  will,  to  be  made  in 
his  life-time,  and  she  having  in  his  life- 
time made  her  will,  disposing,  not  only  of 
his  property,  but  hers  also;  an  application 
was  made  to  the  Court  of  Probate,  for  a 
general  probate;  the  Court  of  King's  Bench 
prohibited  a  probate,  except  as  to  the  prop- 
erty which  she  was  authorised  by  her  hus- 
band's will  to  dispose  of,  and  so  far  as  her 
will  appointed  executors,  who  might  be 
executors  of  her  brother,  whose  executrix 
she  was.  She  had  choses  in  action,  and  the 
object  of  this  prohibition  was  to  prevent 
such  a  probate  as  would  pass  those  choses 
in  action;  as  to  which,  she  could  not 

387  *make  a  will,  her  husband's  assent 
not  extending  to  them.  In  conse- 
quence of  this,  her  next  of  kin,  and  not  her 
legatee,  were  entitled  to  these  choses  in 
action;  she  having  survived  her  husband. 
Stevens  v.  Bagwell,  15  Ves.  140.  In  dis- 
cussing this  case  in  Chancery,  it  was  in- 
sisted that  the  husband,  besides  authoris- 
ing his  wife  to  dispose  of  his  property  by 
her  will,  made  in  his  life-time,  had  actually 
subscribed  his  name  as  a  witness  to  her 
will;  from  which  it  was  inferred  that  he 
had  assented  to  all  the  dispositions  of  her 
will,  as  well  in  respect  to  her  property,  as 
to  his;  and  that  so  the  will  was  valid  as  to 
the  whole  of  its  dispositions,  and  her  leg- 
atee of  her  choses  in  action  entitled.  But 
Lord  Eldon  held  that  to  be  a  question 
exclusively  for  the  Court  of  Probate:  that 
he  was  bound  by  their  judgment:  and  as 
the  probate  did  not  embrace  the  choses  in 
action  of  the  feme  covert,  her  next  of  kin 
were  entitled  to  it,  and  not  her  legatee,  she 
having  died  intestate  as  to  that  subject; 
and  decreed  accordingly. 

The  judgment  in  this  case  ought,  there- 
fore, to  be  reversed,  and  the  will  admitted 
to  probate  as  a  testament  of  all  the  per- 
sonal property  bequeathed  to,  and  in  trust 
for,  Mrs.  West,  by  her  father;  and  the  in- 
crease and  produce  of  such  personal  prop- 
erty, and  the  produce  of  the  real  property, 
except  so  far  as  such  personal  property, 
and  the  increase  and  produce  thereof,  may 
have  been  invested  in  real  estate  by  her. 

JUDGE  COALTER: 

I  have  some  doubts  whether  the  clause 
of  the  will  of  John  Hook,  whereby  he  gives 
the  remaining  one-fifth  of  his  estate  to  his 
executors  for  the  benefit  of  his  daughter, 
Margaret  West,  at  the  discretion  of  his 
executors,  subject  to  a  deduction  of  2001. 
paid  Thomas  West,  (which  said  2001.  he 
desires  his  executors  to  institute  a  suit 
for,  and  provided  the  same  may  be  recov- 
ered, his  executors  are  requested  to  dispose 
of    the    same    to    his    said    daughter, 

388  Margaret  *West,  to  be   disposed  of 
at    her    discretion,)    may    not    be    so 

construed,   as    to    apply    the    latter   words. 


"to  be  disposed  of  at  her  discretion,"  as 
well  to  the  fifth  part  of  his  estate,  as  to 
the  2001.  in  case  it  should  be  recovered.  I 
cannot  well  perceive,  any  reason  why  that 
sum  should  be  at  her  discretion,  and  not 
the  other  part  of  the  estate.  Suppose  the 
clause  had  not  directed  a  suit,  but  had 
stopped  at  that  part  of  it,  which  directs 
a  deduction  of  the  2001.  (as  he  had  directed 
advances  to  his  other  children  to  be  de- 
ducted,) and  had  concluded  "to  be  disposed 
of  at  her  discretion;"  there  could  be  no 
doubt  that  it  would  apply  to  the  fifth  part 
given  her,  although  that  is  given  to  the 
executors  for  her  benefit,  at  their  discre- 
tion. This  cannot  mean  that  they  were  at 
liberty  to  keep  it  to  themselves,  if,  in  their 
discretion,  they  did  not  think  proper  to 
give  it  to  her;  but  this  discretion  was  re- 
sorted to,  in  order  to  preserve  it  for  her 
separate  use,  which,  under  all  the  circum- 
stances, was  clearly  his  intention.  If  h^ 
had  used  words  more  plain  and  explicit 
as  to  her  separate  use,  and  had  not  di- 
rected a  suit  for  the  2001.  then  no  doubt 
could  have  existed  that  the  executors  would 
have  been  mere  trustees  for  her  separate 
use,  with  a  power  in  her  to  dispose  of  the 
estate.  But  the  2001.  are  to  be  deducted 
at  all  events,  and  efforts  arc  to  be  made 
to  recover  it  back  from  the  husband  for 
the  use  of  the  wife;  and  thus  the  clause 
is  involved  in  more  obscurity,  as  to  the 
application  of  the  words  giving  a  power 
to  dispose  of  the  property. 

If  the  clause  could  bear  the  interpretation 
I  have  supposed,  it  might  add  to  the  other 
reasons  which  have  satisfied  me,  that  a 
separate  estate  was  intended;  and  this 
might  also  have  an  important  effect  on 
another  question,  which,  it  is  thought,  we 
ought  to  decide  in  this  case,  to  wit,  whether 
she  had  power  to  devise  the  lands? 

I  have  no  doubt,  first,  that  a  separate 
estate  was  given  to  her  by  the  will  of  her 
father;  and,  secondly,  that  the  testamentary 
paper  in  question,  whether  it  is  to 
389  be  considered  *a  will  to  all  intents 
and  purposes,  or  only  a  disposition 
in  nature  of  a  will,  passes  the  personal 
estate. 

As  to  the  real  estate,  I  doubted  whether, 
as  the  devisee  who  gets  the  greatest  por- 
tion, and  is  interested  in  maintaining  her 
power  to  devise,  is  not  before  us,  we  ought 
to  decide  that  question  now;  but  the  other 
Judges  seeming  to  think,  that  if  the  will 
is  admitted  to  probate  without  restriction, 
it  may  more  seriously  affect  and  conclude 
the  rights  of  the  other  devisees,  than  it 
can  the  rights  of  that  one,  if  the  probate 
is  admitted  merely  as  a  will  of  personals, 
I  have  no  objection  to  consider  the  ques- 
tion. 

Could  the  clause  under  consideration,  ad- 
mit of  a  construction,  that  a  power  to  dis- 
pose of  this  separate  estate  was  given  by 
the  will  of  John  Hook,  then  I  incline  to 
think  that  all  the  cases  which  I  have  had 
access  to,  go  to  shew  that  she  might  devise 
the  lands.  But  they  all,  and  especially  the 
late  cases,  prove,  that  as  to  the  personalt>', 
the  jus  disponendi  is  incident  to  the  right 
of  property,  whether  the  right  to  dispose 
of  it  is   reserved,  or  not.     But  as  to  the 
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real  estate,  they  take  a  distinction  which 
seems  to  place  it,  where  no  power  of  dis- 
position is  reserved  by  contract  before  mar- 
riage, or  given  by  the  instrument  which 
creates  the  separate  estate,  (and  which  is 
this  case,  if  the  above  construction  is  re- 
jected) on  the  same  footing  with  the  real 
estate  of  the  wife  which  she  held  before 
marriage,  and  over  which  she  has  reserved 
no  such  power,  by  marriage  articles;  with 
this  difference  perhaps,  that  as  to  the  latter, 
she  may,  after  marriage,  by  fine  in  Eng- 
land, or  privy  examination  here,  unite  with 
her  husband  in  a  conveyance  in  trust  or 
to  uses,  and  reserve  a  power  to  dispose, 
&c.;  whereas  she  might  not  be  able  even 
to  do  this,  where  an  estate  is  given  to  her 
and  her  heirs,  after  marriage,  to  her  sepa- 
rate use,  without  giving  her  a  power  of 
disposition.  It  seems  to  me  that  even  this 
is  left  doubtful,  in  the  case  of  Peacock  v. 
Monk;  but  that  case  seems  to  me,  at  pres- 
ent, fully  to  settle  the  point,  that  where 
there  is  only  a  right  to  a  separate  estate 
in  lands,  without  a  power  to  dispose 
390  of  *them,  the  jus  disponendi  does 
not  follow  the  right  of  property,  in 
such  case. 

A  husband  may  consent  that  his  wife 
shall  bequeath  her  choses  in  action,  &c.; 
and  if  there  is  probate  of  such  a  will,  it 
is  good.  But  he  cannot  thus  assent  to  her 
devise  of  her  real  estate  which  she  had 
before  marriage.  In  such  case,  the  estate 
must  be  changed  by  a  proper  conveyance 
in  trust,  or  to  uses,  before  she  can  get  the 
power  of  disposing  of  it.  And  where  is 
the  difference  here?  Suppose  this  real  es- 
tate had  been  devised  to  her  by  her  father, 
absolutely,  and  not  to  her  separate  use. 
She  could  not  have  devised  it,  though  it 
thus  became  her  estate.  It  must  descend. 
But  another  point  may  arise,  which  may 
have  a  serious  bearing  on  this  question. 
Is  the  estate  and  title  in  the  executors  as 
trustees?  They  have  made  no  conveyance, 
although  certain  lands  were  allotted  to  her. 
Now,  many  of  the  cases  seem  to  counte- 
nance the  power  to  devise,  and  declare  the 
uses  when  the  legal  estate  is  in  trustees. 
I  am  not  disposed,  however,  to  extend  the 
doctrine  in  this  country,  beyond  adjudged 
cases,  and  therefore,  as  at  present  advised, 
am  inclined  to  think  that  she  could  not 
devise. 

The  testamentary  paper  must,  therefore, 
be  admitted  to  probate  only  as  a  will  of 
personals,  as  the  safest  course  at  present 
to  be  taken. 

As  to  this,  it  appears  to  me  strange, 
that  it  should  not  be  considered  as  a  will 
to  all  intents;  but  the  authorities  seem 
doubtful  on  this  point;  and  as  the  executor 
might  not  be  considered  such  in  a  Court 
of  Common  Law,  and  be  embarrassed  in 
the  execution  of  his  trust  in  such  cases; 
and  as  a  grant  of  administration  to  him 
will  have  as  good,  and  perhaps  a  better 
effect,  than  letters  testamentary  (though 
how  a  Court  of  Law  could  say  that  letters 
testamentary  were  improperly  granted  by 
the  Court  of  probate,  I  cannot  just  now 
perceive)  it  may  perhaps  be  best,  now  to 
establish  the  practice,  and  to  say,  that  in 
such    cases,   the  proper  course   will   be   to 


grant  administration  with  the  testamentary 
paper  annexed,  to  the  person  who  is 

391  named   *as  executor,  if  he   will   take 
it;    if    not,    to    those    to    whom    the 

property  is  bequeathed,  or  some  of  them. 

JUDGE  CABELL: 

The  first  question  in  this  case,  is,  whether 
the  devise  in  the  will  of  John  Hook,  of 
one-fifth  part  of  his  estate,  to  his  execu- 
tors, for  the  benefit  of  his  daughter,  Mrs. 
West,  made  it  an  estate  for  her  separate 
use? 

No  particular  phraseology  is  made  nec- 
essary to  the  creation  of  a  separate  estate 
in  a  feme  covert,  even  where  it  is  created 
by  deed;  much  less  is  it  necessary,  where 
the  estate  is  created  by  will.  In  this  re- 
spect, as  in  all  others  growing  out  of  wills, 
the  intention  of  the  testator  is  to  govern, 
unless  it  be  opposed  to  some  inflexible 
rule  of  law.  Can  any  man  read  this  will, 
and  believe  that  it  was  not  the  settled  pur- 
pose of  the  testator  to  prevent  Mr.  West 
from  having  any  interest  in,  or  control 
over,  the  property  devised  for  the  benefit 
of  his  daughter?  In  addition  to  the  prop- 
erty being  devised  to  trustees  for  her  bene- 
fit, she  then  living  apart  from  her  husband, 
he  even  directs  the  husband  to  be.  sued  for 
2001.  he  had  given  him  in  his  life-time,  and 
that  his  executors  shall  hold  it,  subject  to 
the  disposition  of  his  daughter.  His  de- 
termination that  all  the  property  devised 
for  the  benefit  of  Mrs.  West,  should  be  her 
separate  estate,  is  as  clearly  shewn  by  these 
circumstances,  as  if  he  had  used  the  strong- 
est terms  commonly  used  for  that  purpose. 

The  next  question  is,  whether  Mrs.  West, 
had  the  power  to  dispose  of  this  estate,  by 
will,  or  by  writing  in  the  nature  of  a  will; 
there  being  no  power  to  that  effect,  ex- 
pressly given  by  the  will  of  her  father? 

As  to  separate  personal  property,  the 
authorities  are  numerous  (they  have  been 
already  cited  by  the  Judges  who  preceded 
me;)  and  the  doctrine  has  been  long  un- 
questioned, that  a  feme  covert  may  dispose 
thereof  by  will,  even  where  there  has  been 
no  agreement  before  marriage,  and  where 
no    such   power    has   been    expressly 

392  given,  by  the  instrument  *creating 
the  estate.  And  it  is  now  consid- 
ered, that  this  right  of  disposing  of  it,  is 
a  necessary  incident  to  personal  property. 
Fettiplace  v.  Gorges,  3  Bro.  C.  C.  8;  and 
it  is  the  same  as  to  the  increase  and  pro- 
duce of  separate  estates,  whether  real  or 
personal,  so  long  as  such  increase  or  pro- 
duce remains  in  personalty.  Gore  v. 
Knight,  2  Vern.  535. 

As  to  the  real  estate,"  it  would  be  a  work 
of  supererogation,  if  it  were  practicable, 
to  attempt  to  reconcile  the  apparently  con- 
flicting decisions  in  the  English  books,  as 
to  the  power  of  the  wife  over  real  estate, 
where  there  has  been  an  agreement  before 
marriage,  that  she  should  have  the  right 
to  dispose  thereof.  That  is  not  this  case; 
for  here,  there  was  no  agreement  on  the 
subject,  before  marriage,  and  the  will  of 
Mr.  Hook,  is  silent  on  the  subject.  I  think 
the  decisions  have  gone  full  far,  in  allow- 
ing to  the  wife,  in  cases  like  the  present, 
to  dispose  of  even  personal  property,  by 
will;  for  the  right  to  dispose  by  will,  can- 
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not  be  said  to  be  at  all  necessary  to  the 
enjoyment  of  property;  at  least  it  is  not 
more  necessary  to  the  enjoyment  of  per- 
sonal, than  of  real  property.  I  am  not 
disposed  to  extend  the  decisions  farther 
than  they  have  gone  already;  and  I  believe 
there  is  no  instance  in  the  books,  whqre. 
in  a  case  like  the  present,  the  will  of  the 
wife,  as  to  real  estate,  has  been  supported. 
I  can  perceive  no  reason  for  giving  her 
such  power,  as  to  her  separate  estate,  which 
would  not  equally  apply  to  any  other  real 
estate  whatever,  held  by  her.  Considering 
the  influence  which  the  husband  commonly 
has  over  the  wife,  to. allow  such  a  power 
to  the  wife,  would  be,  in  most  cases,  to 
subject  the  property  to  the  will  of  the  hus- 
band. 

These  remarks  do  not  apply  to  cases, 
where  a  right  to  dispose  of  real  estate  by 
will,  is  expressly  given  to  the  wife,  by  the 
instrument  creating  the  trust  estate;  for 
the  power  that  creates  the  estate,  may  pre- 
scribe, at  pleasure,  the  rights  to  be  enjoyed 
with  it. 

Mrs.    West,    therefore,    had    not,    in   my 

opinion,    any    power    to    dispose    of    her 

real     estate     by     her     will;     and     it 

393      *ought    not    to    have   been    admitted 

to  probate,  as  a  will  of  lands. 

The  judgment  is  to  be  reversed,  and  the 
following  is  to  be  entered  as  the  judgment 
of  the  Court: 

The  Court  is  of  opinion,  that  the  paper 
writing  in  the  record,  exhibited  as  the  will 
of  Margaret  West,  deceased,  ought  not  to 
have  been  admitted  to  a  general  and  un- 
limited probate;  and  that,  therefore,  the 
judgment  of  the  Superior  Court,  affirming 
that  of  the  County  Court,  is  erroneous. 
Therefore,  it  is  considered,  that  the  said 
judgment  of  the  Superior  Court  be  re- 
versed and  annulled,  and  that  the  appellant 
recover  against  the  appellee  his  costs  by 
him  in  the  prosecution  of  his  appeal  afore- 
said here  expended.  And  the  Court  pro- 
ceeding to  give  such  judgment  as  the  said 
Superior  Court  ought  to  have  given,  it  is 
farther  considered,  that  the  said  judgment 
of  the  County  Court  be  reversed,  and  that 
the  appellant  recover  against  the  appellees 
his  costs  by  him  expended  in  the  prosecu- 
tion of  his  appeal  aforesaid,  to  the  said 
Superior  Court:  and  that  the  said  paper 
writing  be  admitted  to  probate  as  a  valid 
testamentary  disposition  of  so  much  of  the 
personal  propert}',  bequeathed  by  the  will 
of  John  Hook,  to  and  in  trust  for  the  bene- 
fit of  the  said  Margaret  West,  and  of  the 
increase  and  produce  thereof,  and  of  the 
real  property  devised  by  John  Hook,  in 
trust  for  her  benefit,  as  has  not  been  in- 
vested in  real  property  by  or  with  the 
assent  of  the  said  Margaret  West;  and 
that  letters  of  administration,  with  the  said 
testamentary  paper  annexed,  of  so  much 
of  the  property  as  is  above  declared  to  be 
well  disposed  of,  should  be  granted  to  the 
persons  therein  named  as  executors,  or  to 
such  one  of  them  as  may  apply  therefor; 
and  in  case  neither  of  them  should  so  ap- 
ply, then  to  some  person  or  persons  bene- 
ficially interested  in  the  dispositions  made 
by  the  said  testamentary  paper;  or  if  none 
such  should  apply,  then  to  such  person  or 


persons  as  the  Court  may  think  proper; 
and  that  the  appellees  recover  against  the 
appellant,  their  costs  by  them  in  the 
County  Cuuit  e.\;jeuded. 
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■^Randolph's  Administratrix  v.  Kinney 
and  Others. 

March,  1885. 
Real  Coveaant— Wheo  It  Passes  to  Assl^ee  of  ImnA.*- 

A  real  covenant  cannot  operate,  so  as  to  pass  to 
an  assijrnee  of  land,  unless  the  vendor  has  a  ca- 
pacity to  convey  the  land  Itself,  to  which  the  cot- 
enant  is  Incident 

BUI  of  Peace- Wbco  It  Uea.— A  bill  of  peace  will  not 
lie,  where  the  rijirhts  and  responsibilities  of  ibe 
several  defendants  neither  arise  from,  nor  depend 
upon,  nor  are  In  any  way  connected  with,  eacb 
other. 

Bill  Quia  Timet— When  it  Lies.^— A  bill  quia  timet 
will  not  lie.  unless  the  plaintiff  may  be  subjected 
to  loss,  by  the  nesrlect,  inadvertence  or  culpability 
of  another. 

Equity  Jurisdiction— AGCouDtS— The  claim  to  an  ac- 
count of  assets  will  not  fflve  equity  jurisdiciioc. 
unless  it  can  pronounce  a  final  decree  in  the  salt 
in  which  the  account  is  soujrht. 

Sane— Consent  of  Some  of  the  Parties.— The  consent 
of  two  of  the  parties  cannot  give  jurlsdicUon. 
where  the  objection  appears  on  the  face  of  tbe 
bill,  and  there  are  many  other  parties. 

This  was  an  appeal  from  the  Chancery 
Court  of  Staunton. 

The  suit  was  brought  by  William  Ran- 
dolph, and  afterwards  revived  in  the  name 
of  his  administratrix,  against  Kinney,  the 
children  and  representatives  of  John  Miller, 
deceased,  and  the  children,  devisees  and 
representatives  of  David  Stuart,  deceased. 
The  grounds  of  controversy  are  so  fully 
stated  by  the  Court,  that  it  is  only  necessao' 
to  refer  to  the  opinion  which  follows. 

Leigh,  for  the  appellant. 

Johnson  and  Wickham,  for  the  appel- 
lees. 

March  26.    JUDGE  CARR:* 

In  1747,  David  Stuart  purchased  and  re- 
ceived a  conveyance  from  M'Clenachan,  of 
a  tract  of  land  containing  331  acres.  In 
1748,  Stuart  sold  and  conveyed  57  acres, 
part  of  this  tract,  to  James  Miller.  In 
1754,  Miller  sold  and  conveyed  this  57  acre 
tract,  to  Jones  Henderson.  In  1778,  Hen- 
derson sold  and  conveyed  this  tract  to 
Parris,  the  owner  and  possessor  at 
395  the  time  of  filing  this  bill.  *David 
Stuart,  in  1763,  sold  and  conveyed  to 
John  Miller,  the  tract  of  land  he  had 
bought  of  M'Clenachan,  by  the  same 
boundaries  that  he  had  bought,  and 
for  the  same  number  of  acres;  thus 
including  the  57  acres  he  had  before 
sold  and  cony  eyed  to  James  Miller.  In 
1784,    Miller   sold   and   conveyed   the  land, 


tReal  Covenant— A ssiffnment  of.— A  covenant  real  is 
assig^ned  or  transferred  by  the  transfer  of  the  legal 
title  of  the  land  to  which  it  is  attached.  Lydlckv. 
B.  &  O.  R.  Co.,  17  W.  Va.  442.  citinfir  principal  case.  See 
principal  case  cited  in  Dickinson  v.  Uoomes.  8  Gratt 
400.  4a«>.  See  further,  monosrraphic  note  on  "Cove- 
nants" appended  to  Todd  v.  Summers.  2Qratt  167. 

tBills  Quia  Timet— When  They  Lie.— A  bill  of  Q^ 
timft  will  not  lie,  unless  the  complainant  ma>'  be 
subjected  to  loss  by  negrlect,  inadvertence  or  culpa- 
bility of  another.  Lane  v.  Eg^frleston.  2  Pat  A  H. 
231,  citing  principal  case  as  so  holdlnsr.  See  fnrtber. 
monocrraphic  note  on  "Bills  Quia  Timet"  appended 
to  Devries  v.  Johnston.  27  Qratt.  805. 

SBqulty  Jurisdiction— Account.-  On  thlssubject.  tbe 
principal  case  is  cited  in  Ambler  v.  Warwick.  1 
Leifirh2n.2l2:  TlUarv.  Cook,  77  Va.  481;  Childersv. 
Neely,  47  W.  Va.  70.  84  S.  E.  Rep.  881.  See  fnrihcr, 
monographic  note  on  "Jurisdiction"  appended  to 
Phlppen  V.  Durham,  8  Oratt  467. 

*The  Pbbsidskt,  absent 
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by  the  same  description  as  to  quantity  and 
boundaries,  to  Randolph;  who,  in  the  same 
way,  sold  and  conveyed  to  Kinney,  in  1S08. 
Kinney,  discovering  the  mistake,  and  de- 
ficiency of  quantity,  refused  to  pay  two 
bonds  which  he  owed  Randolph,  and  he 
filed  this  bill  against  Kinney,  the  heirs, 
executors,  &c.  of  Stuart,  and  of  Miller, 
calling  them  all  before  the  Court,  and  pray- 
ing, that  to  save  a  multiplicity  of  actions, 
the  whole  might  be  settled  in  one  suif 
The  Chancellor  dismissed  the  bill  for  wan 
of  jurisdiction. 

The  counsel,  in  the  argument,  contendo 
for  equitable  jurisdiction,  on  two  grounds 
1st,   as  a  bill  of  peace;  2d,  as  a  bill  quia 
timet. 

A  bill  of  peace  (say  the  books)  is  made 
use  of,  where  a  person  has  a  right  which 
may  be  controverted  by  various  persons, 
at  different  times,  and  by  different  actions; 
or  where  several  persons,  having  the  same 
right,  are  disturbed;  and  the  Court  will 
thereupon  prevent  a  multiplicity  of  suits, 
by  directing  an  issue  to  determine  the 
right,  and  ultimately  an  injunction.  1  Madd. 
135-6-7;  2  Sch.  &  Lefr.  208. 

Lord  Redesdale  says,  "If  there  is  an 
assertion  of  title  by  suit  at  law,  in  which 
the  party  fails,  but  yet  asserts  it  frequently 
in  the  same  manner,  such  assertion  be- 
comes oppressive;  and  as  it  may  be  made 
by  ejectment,  (a  proceeding  which  may  be 
repeated  forever,)  Courts  of  Equity  may 
interfere  to  prevent  such  an  oppressive 
proceeding.  It  is  on  this  ground,  that 
Courts  of  Equity  have  interfered  by  bills 
of  peace."  In  Tenham  v.  Herbert,  2  Atk. 
483,  Lord  Hardwicke  says,  "It  is  certain, 
where  a  man  sets  up  an  exclusive  right, 
and  where  the  persons  who  controvert  it 
with  him,  are  very  numerous,  and  he 
396  cannot,  by  one  or  *two  actions  at 
law,  quiet  their  right,  he  may  come 
into  this  Court  first,  which  is  called  a  bill 
of  peace;  and  the  Court  will  direct  an  issue 
to  determine  the  right,  as  in  all  disputes 
between  lords  of  manors  and  their  tenants, 
and  between  tenants  of  one  manor  and 
another;  for  in  these  cases,  there  would  be 
no  end  of  bringing  actions  of  trespass,  since 
each  action  would  determine  only  the  par- 
ticular right  in  question,  between  plaintiff 
and  defendant."  In  Mitford's  Pleadings. 
146,  speaking  of  demurrers  for  joining  dis- 
tinct clainis  in  one  bill,  it  is  said,  "a  de- 
murrer ot  this  kind  will  hold  only 
where  the  plaintiff  claims  several  mat- 
ters of  different  natures;  but  when 
one  general  right  is  claimed  by  the 
bill,  though  the  defendants  have  several 
and  distinct  rights,  a  demurrer  will  not 
hold;  as  where  a  person  claiming  a  general 
right  to  the  sole  fishery  of  a  river,  filed  a 
bill  against  several  persons,  claiming  sev- 
eral rights  in  the  fishery,  as  lords  of 
manors,  occupiers  of  lands,  or  otherwise. 
For  in  this  case,  the  plaintiff  did  not  claim 
several  separate  and  distinct  rights,  in  op- 
position to  several  separate  and  distinct 
rights,  claimed  by  the  defendants;  but  he 
claimed  one  general  and  entire  right, 
though  set  in  opposition  to  a  variety  of 
distinct  rights,  claimed  by  the  several  de- 
fendants." 


Let  us  examine  whether  the  case  at  bar 
falls  within  these  principles.  Those  claim- 
ing the  57  acre  tract,  under  the  deed  of 
1747,  from  Stuart  to  James  Miller,  were 
in  possession  by  virtue  of  that  conveyance. 
The  subsequent  deed,  therefore,  from 
Stuart  to  John  Miller,  for  the  whole  tract, 
though  it  included  these  57  acres,  could 
pass  neither  the  possession  nor  the  title; 
and  as  Miller  had  neither  possession  nor 
title  to  these  67  acres,  he  could  convey 
neither  to  Randolph,  nor  Randolph  to 
Kinney.  The  clauses  of  general  warranty, 
in  the  deeds  from  Stuart  to  John  Miller, 
and  from  Randolph  to  Kinney,  could  not 
operate  as  real  covenants,  unless  the  ven- 
dees entered;  and  could  pass  to  the  as- 
signee, only  along  with  the  land,  and  as 
incident  to  it.     But  here  the  land  not 

397  passing,    the    warranty    could    *not 
pass.     A   disseisor  may  convey  and 

warrant  the  land;  for  there  may  be  a  fee 
simple  in  a  disseisor.  But  a  person  against 
whom  there  is  an  adversary  possession, 
cannot  make  a  warranty,  which  will  pass 
to  an  assignee,  because  he  cannot  convey. 
Upon  the  covenants  for  good  title  and 
quiet  enjoyment,  in  the  deed  from  Stuart 
to  John  Miller,  and  for  quiet  enjoyment  in 
that  from  Miller  to  Randolph,  the  pur- 
chasers might  immediately,  on  the  execu- 
tion of  the  deeds,  have  maintained  actions 
of  covenants  against  their  respective  vend- 
ors; and  upon  their  deaths,  this  right  of 
action  devolved  on  their  executors  or  ad- 
ministrators; and  whatever  they  might 
have  recovered  in  such  actions,  would  have 
been  personal  assets  in  their  hands.  Ran- 
dolph was  not  the  assignee  of  Stuart's  cov- 
enant with  Miller,  broken  long  before  the 
conveyance  to  him.  Nor  was  Kinney  the 
assignee  of  Miller's  covenant  (already 
broken)  with  Randolph.  Randolph  had  no 
claim  at  law,  or  in  equity,  directly  against 
Stuart;  nor  Kinney  against  Miller  or 
Stuart.  The  rights  and  responsibilities  of 
the  parties  neither  arise  out  of,  nor  depend 
on,  nor  are  in  any  way  connected  with  each 
other.  They  are  distinct  in  their  nature, 
different  in  their  amount,  and  distant  in 
point  of  time,  as  to  their  birth.  Miller  and 
his  representatives  have  had  precisely  the 
same  rights  against  Stuart  and  his  repre- 
sentatives, for  upwards  of  sixty  years; 
which  they  would  have,  if  Randolph's  rep- 
resentatives were  now  to  recover  against 
them.  Such  recovery  would  give  them  no 
new  rights,  nor  other  nor  better  remedy; 
and  just  so  it  is  with  Randolph  and  Kinney, 
from  the  dates  of  their  several .  deeds.  It 
is  not  possible,  therefore,  to  bring  the  case 
within  the  principles  which  govern  bills  of 
peace. 

How  is  it,  with  respect  to  bills  quia 
timet? 

"When  a  person  is  apprehensive  of  being 
subjected  to  a  future  inconvenience,  proba- 
ble, or  even  possible,  to  happen,  or  be 
occasioned  by  the  neglect,  inadvertence  or 
culpability  of  another,  or  where  any  prop- 
erty is  bequeathed  to  one  after  the  death 
of  another,  and  which  the  former  is 

398  *desirous    of    having    secured    safely 
for   his   use;"   or  where   a   surety   is 

fearful  of  injury,  from  the  neglect  of  his 
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principal  to  pay  the  debt;  in  all  these  cases, 
and  others  of  this  kind,  the  bill  quia  timet 
may  be  resorted  to.  But  the  case  of  the 
plaintiff  does  not  belong  to  this  class  at 
all.  He  is  no  surety;  no  expectant  of  a 
bequest  after  the  death  of  another;  nor 
has  he  any  thing  to  apprehend  from  the 
neglect,  inadvertence,  or  culpability  of 
another.  His  remedies  are  in  his  own 
hands.  He  may  sue  Kinney  on  his  bonds; 
and  for  the  last  forty  years  and  upwards, 
he  has  had  the  power  of  pursuing  his  rem- 
edy against  Miller,  or  his  representatives. 
A  recovery  against  him  by  Kinney  was  not 
necessary  to  give,  nor  could  it  fortify  that 
right.  Nor  does  the  claim  to  an  account 
of  assets  better  the  case.  That  can  never 
be  a  foundation  for  jurisdiction,  until  the 
plaintiff  shews  that  he  has  a  right  to  such 
account  in  the  suit  he  is  prosecuting.  Jf 
be  cannot  proceed  to  a  final  decree,  because 
it  is  not  a  case  fit  for  equity,  his  call  for 
an  account  of  assets  will  not  change  the 
nature  of  his  case,  and  give  jurisdiction. 
Otherwise  it  would  be  easy  to  bring  almost 
any  case  within  the  jurisdiction  of  equity. 
Indeed,  the  representatives  of  Miller  (who 
are  liable  to  the  plaintiff,  if  any  of  the  de- 
fendants are)  could  not  be  called  on  in 
equity  for  an  account  of  assets,  till  the 
plaintiff's  demand  was  established  against 
them  at  law.  The  consent  of  the  plaintiff 
and  Kinney,  cannot  confer  jurisdiction  in 
a  case  like  this,  where  the  objection  appears 
upon  the  face  of  the  bill,  and  there  are  so 
many  other  parties.  If  the  bill  were  dis- 
missed as  to  all  the  others,  and  retained  as 
to  Kinney,  I  do  not  see  what  decree  could 
be  rendered  for  the  plaintiff.  Against  Kin- 
ney singly,  he  has  no  claim  which  equity 
could  enforce.  Nor  is  this  a  case  of  ac- 
count, where  equity  may  decree  for  a  de- 
fendant against  a  plaintiff.  The  decree 
must  be  affirmed. 

JUDGES  GREEN,  COALTER  and 
CABELL,  concurred,  and  the  decree  was 
affirmed. 
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versy,  and  operating  asrainst  tals  own  interest,  nuy 
be  fflven  in  evidence:  but  if  his  interest  arose 
after  tbe  declarations,  they  cannot  be  recelTed  is 

evidence. 
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Insanity- BvldeiiGe.*-Tlie  rules  of  evidence,  whicb 
govern  questions  of  insanity. 

Evidence— DecUratlons  against  Interest. t— The  decla- 
rations of  one  interested  in  a  matter  in  contro- 


'Insanlty— Evidence  — Opinion.— The  opinion  of  a 
witness  as  to  the  sanity  of  a  person  depends  for  its 
weiffht  on  the  capacity  of  the  witness  to  judffe.  and 
his  opportunity.  Physicians  are  considered  as  oc- 
cupying- a  hifiTh  grade  on  such  questions,  both  be- 
cause they  are  generally  men  of  cultivated  minds 
and  observation,  and  because  from  their  education 
and  pursuits,  they  are  supposed  to  have  turned  their 
attention  more  particularly  to  such  subjects,  and 
therefore  to  be  able  to  discriminate  more  accu- 
rately, especially  a  physician  who  has  attended  the 
patient  through  the  disease  which  is  supposed  to 
have  disabled  his  mind.  Cheatham  v.  Hatcher.  90 
Oratt.  66.  quoting  from  the  principal  case.  To  the 
same  effect,  the  principal  case  is  cited  with  approval 
In  Parramore  V.  Taylor.  11  Gratt  228:  Slmmerman 
V.  Songer,  29  Qratt.  24;  Shacklett  v.  Roller.  »7  Va. 
648,  84  S.  E.  Rep.  492:  Delaplain  v.  Grubb.  44  W.  Va. 
616.  30  S.  E.  Rep.  202:  Ward  v.  Brown  ( W.  Va.).  44  S. 
E.  Rep.  501,  502.  See  further,  monographic  note  on 
"Insanity"  appended  to  Boswell  v.  Com.,  20  Gratt 
860. 

tBvldence  —  Declarations  against  Interest.  —  See 
monographic  note  on  "Evidence"  appended  to  Lee 
V.  Tapscott,  2  Wash.  276.  The  principal  case  is  cited 
on  the  subject  in  Dade  v.  Madison,  5  Leigh  405; 
Gaines  v.  Alexander.  7  Gratt.  281;  Cann  v.  Cann,40 
W.  Va.  150.  20  S.  E.  Rep.  917. 


This  was  an  appeal  from  the  Superior 
Court  of  Law  for  the  county  of  Campbell. 
It  was  a  question*  of  probate,  in  which  the 
testator  was  alledged  to  have  been  incom- 
petent to  make  a  will.  A  great  mass  of 
testimony  was  taken  on  both  sides,  which 
is  stated  with  sufficient  minuteness  in  the 
opinion  of  Judge  Carr.  The  two  following 
opinions  will  give  a  complete  view  on  the 
subject. 

Johnson,  for  the  appellants. 

Leigh,  for  the  appellees. 

June  16.  The  Judges  delivered  their 
opinions.* 

JUDGE  CARR: 

This  is  a  case  of  probate.  In  the  County 
Court  of  Campbell,  the  two  sons  of  Samud 
Scott,  who  were  appointed  executors  in  a 
paper  purporting  to  be  his  wilL  offered  it 
for  proof  in  the  usual  course.  The  probate 
was  opposed  by  his  sons-in-law.  The 
Court  decided,  that  at  the  time  of  executing 
the  will,  the  testator  was  of  sound  and 
disposing  mind  and  memory,  and  under  no 
undue  influence.  They  therefore  ordered 
the  writing  to  be  recorded  as  his  last  will 
and  testament.  An  appeal  was  taken  from 
this  decision  to  the  Superior  Court  of  Law 
for  the  county.  There,  after  the  examina- 
tion of  very  many  witnesses,  the  judgment 
of  the  Court  below  was  affirmed.  Upon 
the  correctness  of  that  aMrmance,  we  are 

now  to  decide. 
400  *In  the  argument  of  this  cause,  the 

counsel  for  the  appellants  made 
three  points.  1.  That  the  testator  was  in- 
competent to  the  making  a  will.  2.  That 
it  was  made  under  undue  influence.  3. 
That  the  Superior  Court  erred  in  excluding 
evidence  of  the  declarations  of  the  testa- 
tor's wife,  as  to  his  incapacity. 

In  discussing  the  competency  of  the  tes- 
tator, a  wide  scope  was  taken,  embracing 
the  last  twelve  years  of  his  life;  and  I  un- 
derstood the  counsel  for  the  appellants  to 
lay  it  down,  as  a  general  rule,  that  it  was 
incumbent  on  the  devisee  claiming  under 
a  will,  to  prove  the  sanity  of  the  testator: 
that  the  onus  was  upon  him,  in  every  ques- 
tion of  this  sort.  Taken  in  this  latitude, 
I  do  not  consider  the  position  correct. 
The  natural  presumption  is,  that  every 
man  is  sane  and  competent  to  make  a  will, 
and  this  presumption  must  stand,  until  de- 
stroyed by  proof  on  the  other  side.  To 
say  that  insanity  must  be  presumed,  until 
sanity  be  proved,  would  seem  to  be  saying 
that  insanity  is  the  natural  state  of  the 
human  mind.  In  the  Attorney  General  v. 
Parnther,  3  Bro.  Ch.  Ca.  441,  Lord  Thurlow 
says,  "The  course  of  procedure,  for  the  pur- 
pose of  trying  the  state  of  the  party's  mind, 
allows  of  rules.  If  derangement  be  al- 
ledged, it  is  clearly  incumbent  on  the  party 
alledging  it,  to  prove  such  derangement 
If  such  derangement  be  proved,  or  be  ad- 
mitted to  have  existed  at  any  particular 
period,  but  a  lucid  interval  be  alledged  to 
have  prevailed  at  the  period  particularly 
referred  to,  then  the  burthen  of  proof  at- 


*The  President,  absent. 
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taches  on  the  party  alledging  such  lucid 
interval,  who  must  shew  sanity  and  com- 
petence at  the  period  when  the  act  was 
done,  and  to  which  the  lucid  interval 
refers."  This  case  is  referred  to  by  the 
subsequent  Judges  and  writers,  as  contain- 
ing the  correct  and  clear  rule  on  the  sub- 
ject. Thus  in  White  v.  Wilson,  13  Ves. 
87,  Lord  Eldon  says,  "The  rule  upon  this 
subject  of  lunacy  has  never  been  so  dis- 
tinctly stated,  as  by  Lord  Thurlow  in  the 
Attorney  General  v.  Parnther,  to  wit,  where 
a  party  has  ever  been  subject  to  a  com- 
mission, or  to  any  restraint  permitted 

401  bv  *law,  even   a  domestic  restraint, 
clearly    and    plainly    imposed    upon 

him,  in  consequence  of  undisputed  insanity, 
the  proof  of  shewing  sanity  is  thrown  upon 
him.  On  the  other  hand,  where  insanity 
has  not  been  imputed  by  relations  or 
friends,  or  even  by  common  fame,  the  proof 
of  insanity,  which  does  not  appear  to  have 
ever  existed,  is  thrown  upon  the  other  side, 
which  is  not  to  be  made  out  by  rambling 
through  the  whole  life  of  the  party, 
but  must  be  applied  to  the  particular  date 
of  the  transaction."  In  9  Ves.  611,  it  is 
laid  down  by  the  Master  of  the  Rolls,  that 
if  general  lunacy  be  established,  the  op- 
,  posite  party  is  under  the  necessity  of  shew- 
ing, that  there  was  a  restoration  of  the 
faculties  of  the  mind,  at  the  time  of  the 
particular  act.  This  certainly  seems  the 
rule  of  reason,  as  well  as  law.  The  remark 
of  Lord  Eldon,  that  a  case  of  insanity  is 
not  to  be  made  out  by  rambling  through 
the  whole  life  of  the  party,  but  must  be  ap- 
plied to  the  particular  date  of  the  tran.s- 
action,  is  unquestionably  true  as  a  general 
position.  The  same  law  is  very  strongly 
laid  down  by  Lord  Camden,  in  Hinson  v. 
Kersey,  4  Burn's  Eccles.  Law,  88,  cited  by 
Phillips,  431.  He  says,  "the  great  question 
in  such  cases  is,  whether  the  testator  was 
in  his  senses  when  he  made  the  will;  and 
consequently,  the  time  of  the  execution  is 
the  critical  moment,  which  requires  guard 
and  protection.  What  is  the  employment 
of  the  witness?  It  is  to  inspect  and  judge 
of  the  testator's  sanity,  before  they  attest: 
and  if  he  is  not  capable,  they  ought  not  to 
attest.  In  other  cases,  the  witnesses  are 
passive;  here  they  are  active,  and  the  prin- 
cipal parties  to  the  transaction.  The  tes- 
tator is  entrusted  to  their  care."  In  the 
case  before  us,  the  three  subscribing  wit- 
nesses testify  clearly  and  explicitly  as  to 
the  sanity  and  capacity  of  the  testator;  and 
their  characters  are  not  in  the  slightest 
degree  impeached.  But  it  is  said,  that  this 
case  is  an  exception  to  the  general  rule: 
that  here,  the  testator,  by  the  visitation  of 
paralysis,  was  so  prostrated,  both  in  body 
and  mind,  as  to  be,  unquestionably  for  a 
time,  incapable  of  making  a  will:  that 

402  the  doubt  is,  whether  he  *ever  so  far 
recovered  his  mind,  as  to  be  able  to 

make  a  valid  will;  and  that  to  ascertain 
this,  we  ought  not  to  select  any  one  mo- 
ment of  time,  but  to  pass  in  review  fhe 
whole  period,  from  the  paralytic  stroke  to 
the  date  of  the  will.  I  think  there  is  much 
reason  in  these  suggestions;  though  I 
cannot  agree  that  the  effects  of  paralysis  on 
the  mind,  (from  Doctor  CabeH's  account  of 


the  disease.)  will  authorise  us  to  consider 
this  case,  as  on  exactly  the  same  ground 
with  those,  where  actual  derangement,  or 
what  the  cases  call  general  lunacy,  has  been 
established.  It  is  a  curious  fact,  shewing 
very  strongly  the  uncertainty  of  evidence 
depending  on  mere  recollection,  that  it  is 
a  doubtful  point  on  the  record,  whether  the 
paralytic  stroke  occurred  in  1810  or  1832. 
My  own  opinion  is,  that  it  was  in  1810;  and 
I  rest  it  principally  upon  the  evidence  of 
Doctor  Cabell,  the  attending  physician. 
There  are  four  others  who  agree  with  him; 
Taylor,  the  overseer,  Roy,  the  nephew  of 
Mrs.  Scott,  Robert  Scott,  the  testa- 
tor's nephew,  and  Chilton.  I  rely 
most  on  Doctor  Cabell,  for  this  rea- 
son; he  was  examined  first,  and  tes- 
tified, that  to  his  best  recollection,  the 
stroke  was  in  1810.  When  this  point  was 
found  to  be  questioned,  he  recurred  to  his 
books,  and  found  the  entry  of  his  visit 
dated  the  10th  of  April,  1810;  and  he  says 
it  was  his  constant  habit  to  make  those 
entries  as  soon  as  he  returned  from  the 
visit.  Here  we  have  something  like  cer- 
tainty, something  to  fix  the  fact,  and  test 
the  wavering  recollections  of  faithless 
memory.  There  are  a  good  many  wit- 
nesses, and  some  facts,  tending  to  contra- 
dict this  statement;  but  they  are  not 
sufficient  to  counterbalance  it  in  my  mind. 
But  this  point,  though  earnestly  discussed 
in  the  argument,  does  not  seem  to  me  of 
importance.  Take  it  that  the  paralytic 
stroke  was  in  1810;  then  there  are  many 
proofs  of  sanity  and  capacity,  both  bodily 
and  mental,  in  that  and  the  succeeding 
year;  such  as  the  frequent  visits  of  the 
testator  to  the  court-house;  his  sitting  on 
the  bench  in  November,  1810,  and  every 
month  in  1811;  his  riding  about  his  farm; 

his  purchasing  land,  and  attending  to 
403       superintend  *and  direct  the  running 

of  the  lines,  &c.  Adopt  the  hypoth- 
esis that  the  attack  was  in  1812,  after  the 
testator's  qualification  as  high  sheriff;  then 
you  admit  the  will  made  in  1810,  to  be 
above  all  exception,  on  the  score  of  capac- 
ity or  influence,  a  clear  and  fair  expression 
of  the  settled  purpose  of  the  testator,  as 
to  the  disposition  of  his  property  at  that 
day;  and  by  a  comparison  of  that  will  with 
the  last  will,  you  find  a  striking  coincidence 
— the  same  general  features — the  same  ar- 
rangement of  property; — and  (with  a  few 
variations,  growing  out  of  the  changes  pro- 
duced by  the  lapse  of  ten  years,)  almost 
the  same  provisions  in  favor  of  the  differ- 
ent devisees  and  legatees.  Indeed,  it  is 
remarkable,  that  in  all  the  four  wills  pro- 
duced, the  general  outlines  are  pretty  much 
the  same;  the  property  generally,  to  the 
mother  during  life;  the  lands,  to  the  sons; 
certain  slaves,  with  their  share  of  the  resi- 
due, to  the  daughters;  and  this  general 
plan  is  further  proved  to  have  been  the 
settled  purpose  of  the  testator's  mind,  by 
Mrs.  Ann  Scott,  Roy,  and  Chilton,  who  say 
that  the  disposition  of  his  property  was 
always  a  favorite  topic  with  him,  and  that 
in  conversations,  long  before  his  attack, 
they  have  heard  him  say  that  he  intended 
his  lands  for  his  sons,  and  the  money  for 
his  daughters.     But  leaving  these  general. 
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remarks,  let  us  descend  to  a  more  particu- 
lar examination  of  the  evidence,  touching 
the  capacity  of  the  testator,  during  the 
time  intervening  between  the  paralytic 
stroke  and  the  will.  The  testimony  is  of 
two  kinds;  1st,  the  mere  opinions  of  wit- 
nesses; 2d,  the  detail  of  the  conversations 
and  actions  of  the  testator. 

The  opinion  of  a  witness,  as  to  the  sanity 
of  a  person,  depends,  for  its  weight,  on  the 
capacity  of  the  witness  to  judge,  and  his 
opportunity.  Physicians  are  considered  as 
occupying  a  high  grade  on  such  questions, 
both  because  they  are  generally  men  of 
cultivated  minds  and  observation,  and  be- 
cause, from  the  course  of  their  education 
and  pursuits,  they  are  supposed  to  have 
turned  their  attention  more  particularly  to 
such    subjects,   and   therefore,   to   be 

404  able    *to     discriminate     more     accu- 
rately; especially  a  physician  who  has 

attended  the  patient  through  the  disease, 
which  is  supposed  to  have  disabled  his 
mind.  In  this  case,  we  have  the  evidence 
of  two  phvsicians.  Doctors  Cabell  and 
Stevens.  The  first  is  known  to  general 
fame,  as  having  been  most  eminently  skil- 
ful in  his  profession.  He  was  the  family 
physician  of  Major  Scott,  called  in  at  the 
time  of  the  attack,  attended  him  through 
the  disease,  and  continued  his  physician  till 
his  death.  He  says  that  the  patient  was 
much  prostrated,  both  in  body  and  mind, 
by  the  stroke:  that  this  continued  for  a 
year  or  longer;  after  which,  he  recovered 
his  mind,  and  was  sound  and  capable,  ex- 
cept when  intoxicated,  and  during  the  fever 
in  his  last  illness.  From  1810  to  1822,  he 
had  many  conversations  with  him.  In 
1820,  especially,  he  thought  his  mind  as 
good  as  ever.  Doctor  Stevens  (who,  from 
his  evidence,  seems  to  be  a  man  of  sense 
and  observation,)  says,  that  he  was  ac- 
quainted with  the  testator,  from  1815  to 
within  a  year  of  his  death:  that  he  was 
oftener  drunk  than  sober:  that  in  1819,  he 
was  employed  by  him  as  a  doctor:  that  he 
described  his  disease  to  him  intelligibly 
and  accurately:  that  he  mended  afterwards, 
both  in  body  and  mind;  and  that,  in  his 
last  interview  with  him  in  1821,  he  talked 
on  various  subjects,  and  on  all  rationally. 
These  physicians,  thus  concurring,  and 
covering  the  whole  space  of  time,  from  the 
attack  to  his  death,  furnish  strong  evidence 
of  sanity. 

Next  to  physicians,  are  those  who  have 
had  the  best  opportunities  of  judging; 
those  whose  intimacy  in  the  family  has 
given  them  an  opportunity  of  seeing  the 
patient  at  all  times,  and  watching  all  the 
operations  of  his  mind.  Among  these,  I 
will  name  Mrs.  Ann  Scott,  the  widow  of 
the  testator's  brother,  who  had  known  him 
for  40  or  50  years,  and  was  always  intimate 
in  his  family;  Miss  Gray,  in  the  family 
eight  weeks  at  a  time,  seeing  him  every 
hour  in  the  day;  Mrs.  Goode,  a  niece,  often 
with  him  8  or  10  days  at  a  time;  William 
Taylor,  who  lived  with  him  six  years  as 
overseer,  beginning  with  1810;   Roy, 

405  a  nephew  of  Mrs.  *Scott,  very  inti- 
mate  and   much   in   the   family,   also 

very  intelligent,  if  we  may  judge  from  his 
.examination;   Cardozo,  a  Commissioner  in 


Chancery,  who  took  his  depositions; 
Nichols,  an  old  revolutionary  croney. 
These,  and  many  more,  give  the  strongest 
evidence  of  the  soundness  of  the  testator's 
mmd. 

On  the  other  hand,  there  are  some  most 
respectable  witnesses,  who  did  not  think 
him  capable  of  making  a  will.  In  the  first 
rank  of  these,  are  Smith  and  Anthony,  two 
attornies,  one  called  in,  in  1817,  the  other, 
in  1821,  to  draw  wills  for  Major  Scott.  They 
both  state  that  they  thought  him  incapable, 
and  give  their  reasons.  But  these  gentle- 
men, however  respectable,  (and  none  can 
be  more  so)  are,  I  think,  overweighed  by 
the  two  physicians,  whose  opportunities 
were  better,  and  who,  for  the  reasons  before 
given,  would  be  considered  abler  judges 
in  such  a  case.  There  are  many  others  on 
the  side  of  the  appellants,  whom  I  shall  not 
particularly  notice,  but  pass  them  by  with 
this  remark;  that  I  have  weighed  their  evi- 
dence carefully,  and  think  it  clearly  over- 
balanced by  that  of  the  witnesses  whose 
opinions  are  in  favor  of  the  capacity  of  the 
testator.  Thus  I  think,  so  far  as  the  opinion 
of  the  witnesses  is  to  influence,  the  will 
must  stand;  and  to  my  mind,  this  conclu- 
sion is  much  strengthened,  when  we  come 
to  consider  the  various  proofs  of  intelli- 
gence and  capacity,  to  be  drawn  from  the 
acts  and  conversations  of  the  testator, 
scattered  through  the  whole  space,  from 
1810  to  1822.  I  cannot  take  time,  nor  is  it 
necessary,  to  go  into  a  minute  examination 
of  the  mass  of  testimony  on  this  branch  of 
the  subject.  I  will  merely  name  some  of 
the  witnesses  who  detail  the  strongest 
facts.  These  are  Taylor,  Roy,  Robert 
Scott,  Bullock,  Cardozo,  and  the  deposi- 
tions of  Major  Scott,  taken  by  him,  which 
are  filed,  and  which,  I  will  venture  to  say, 
no  insane  man  could  have  given;  and  this 
was  Kabler*s  opinion,  the  man  against 
whom  those  depositions  operated,  and  who 
attended  the  taking  them.  There  are  va- 
rious other  evidences  of  sanity,  to 
406  which  I  *will  not  even  refer.  On  the 
other  hand,  many  witnesses  relate 
trifling  and  wild  conversations,  held  by  the 
testator,  and  sometimes  actions  and  con- 
duct, which  certainly  shewed  a  want  of 
sanity  for  the  time  being;  such  as  running 
away  and  staying  out  all  night,  chasing  his 
servants  and  throwing  his  cane  at  them: 
shutting  himself  up  in  his  room,  for  fear 
his  family  should  kill  him,  &c.  But  these, 
when  contrasted  with  the  others,  may,  I 
think,  be  fairly  accounted  for  on  the  score 
of  intoxication,  a  habit,  in  which  he  is 
proved  constantly  to  have  indulged.  Thus, 
if  I  were  called  to  decide  the  case  upon  the 
testimony  alone,  and  in  the  first  instance, 
I  should  feel  compelled  to  say,  that  the 
evidence  to  prove  sanity  and  capacity  was 
strongest  and  must  preponderate.  And  this 
conclusion  is  greatly  strengthened,  when 
I  consider  that  this  is  a  mere  question  of 
probate,  which,  if  decided  against  the  ap- 
pellants, leaves  still  open  to  them,  the  ques- 
toin  of  fraud,  by  bill  in  equity;  whereas, 
a  decision  against  the  will  would  close  the 
door  to  further  investigation:  and  when 
too,  T  reflect,  that  the  County  Court,  having 
all    the   witnesses   before    them,   the  mag- 
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istrates  themselves  all  of  the  same  county, 
and  probably  personally  acquainted  with 
the  testator,  have  decided  that  he  was  of 
sound  mind;  and  the  Superior  Court  of 
Law,  with  the  same  advantage  of  viva  voce 
evidence,  after  a  patient  hearing,  and  due 
consideration,  has  affirmed  the  decision. 
I  do  not  mean  to  say,  that  these  circum- 
stances abridge  our  perfect  freedom  of 
judgment,  or  diminish  the  weight  of  the 
obligation  on  us  to  correct  error  where 
we  find  it;  but  I  acknowledge  they  have 
some  influence  with  me,  in  a  case  like  this, 
depending  entirely  on  matter  of  fact,  where 
truth  can  be  so  much  more  certainly  elic- 
ited by  the  examination  and  cross-examina- 
tion of  witnesses  in  Court,  than  by  their 
depositions  on  paper. 

The    second    point    was    very    properly 

passed    over   in   the    argument,   in    such    a 

way,  as  to  shew  that  the  counsel  did  not 

expect  much  from  it.     In  truth,  there  is  no 

evidence  of  undue  influence. 

407  *It    remains    to    enquire,    whether 
the  Court  below  erred  in  excluding 

the  declarations  of  Mrs.  Scott.  The  writers 
upon  evidence  lay  it  down  generally,  that 
the  admissions  of  a  party  to  a  suit,  against 
his  interest,  are  evidence  in  favor  of  the 
opposite  party;  whether  made  by  the  real 
party  on  record,  or  by  a  nominal  party, 
who  sues  for  the  benefit  of  another,  or  by 
a  party  who  is  really  interested  in  the 
suit,  though  not  named  in  the  record. 
Bauerman  v.  Radenius,  7  T.  R.  664;  Hanson 
V.  Parker,  1  Wils.  257;  Rex  v.  Inhabitants 
of  Hardwick,  11  East.  578;  1  Phill.  Evid. 
74,  and  other  cases  cited  bv  him.  In  my 
first  thoughts  upon  the  subject,  this  rule 
seemed  to  me  to  comprehend  the  case  at 
bar;  and  I  was  strongly  disposed  to  think, 
that  the  declarations  of  Mrs.  Scott,  ought 
to  have  been  received,  as  she  was  (though 
not  a  party  on  the  record)  so  directly  in- 
terested in  the  cause,  that  the  plaintiffs 
could  not  compel  her  to  give  evidence.  In 
this  view  of  the  case,  one  circumstance  had 
escaped  me,  to  wit,  that  it  is  part  of  the 
question  submitted  to  us,  that  the  declara- 
tions of  Mrs.  Scott,  sought  to  be  given  in 
evidence,  were  made  previous  to  the  date 
of  the  will,  at  a  time,  consequently,  when 
she  had,  and  could  have,  no  interest  in  the 
will  now  attempted  to  be  set  aside.  The 
real  question  then,  is  this:  can  the  declara- 
tions of  a  person,  as  to  a  subject,  in  which 
he  had  no  interest  at  the  time,  be  given  in 
evidence  against  him,  if,  by  any  subsequent 
event,  an  interest  in  the  subject  should  be 
thrown  upon  him?  I  have  not  been  able 
to  find  any  authority  directly  on  this 
point.  All  the  cases  in  which  the  declara- 
tions of  a  party  are  said  to  be  evidence 
against  him,  shew  that  he  had,  at  the  time 
of  making  such  declarations,  an  existing 
interest.  The  principle,  however,  on  which 
liis  declarations  arc  made  evidence,  will, 
I  think,  decide  the  question  before  us. 
^*The  true  meaning  and  sense  of  the  rule, 
that  the  declarations  of  parties  may  be 
given  in  evidence  against  them,  is,  the  rea- 
sonable presumption,  that  no  person  will 
make  any  declaration  against  his  interest, 
unless     it     be     founded     in     truth." 

408  *Testing  the   question  by  this  crite- 
rion, the  declarations  of  Mrs.  Scott. 


made  before  the  will,  cannot  be  given  in 
evidence;  for  it  is  the  will  which  gives 
existence  to  her  interest.  Before  its  date, 
she  could  not  know,  that  she  would  be  left 
a  penny;  she  could  not  know  that  it  would 
not  be  so  written  as  to  oblige  her  to 
renounce  it,  and  fly  to  the  law  for  her 
support.  She  had  not  then,  that  motive  so 
powerful,  as  to  afford  a  safe  guarantee, 
that  she  would  make  no  declaration  as  to. 
the  incapacity  of  her  husband,  which  was 
not  founded  in  truth;  and  her  declarations, 
wanting  the  essential  quality  to  make  them 
evidence,  were  properly  excluded.  I  am 
for  affirming  the  judgment. 

JUDGE  GREEN: 

It  would  be  tedious  to  discuss  at  large 
the  great  mass  of  evidence  in  this  cause. 
I  shall,  therefore,  content  myself  with  say- 
ing, that  I  am  perfectly  satisfied,  upon  the 
evidence,  that  Major  Scott,  at  the  time  he 
made  the  will  in  question,  was  of  sound 
and  disposing  mind  and  memory;  and  that 
no  undue  influence  was  exercised,  to  induce 
him  to  make  his  will  as  he  made  it. 

The  only  other  question  in  the  cause  is, 
whether  the  Court  erred  in  excluding  the 
evidence  offered,  of  the  declarations  of 
Mrs.  Scott,  as  to  Major  Scott's  state  of 
mind,  made  by  her  before  he  made  his  will. 
Except  in  those  cases,  in  which  hearsay 
evidence  is  admissible  on  account  of  the 
nature  of  the  subject  of  enquiry,  as  in 
cases  of  pedigree  and  boundary,  and  in 
questions  of  prescription,  no  proof  of  what 
another  has  been  heard  to  say,  can  be  given 
in  evidence;  unless  to  impeach,  or  support 
the  evidence  of  the  same  person,  whose 
declarations  are  given  in  evidence;  or  un- 
less it  be  the  declaration  of  a  party  against 
his  own  interest,  to  which  confidence  is 
given,  from  the  well  founded  presumption, 
that  no  person  will  make  an  admission 
operating  against  his  own  existing  inter- 
ests, unless  it  be  true.  Upon  this  ground 
it  is,  that  the  admission  or  confes- 
409  sions  ♦of  a  party  to  the  matter  in 
controversy,  or  of  any  one  under 
whom  a  party  to  the  controversy  claims, 
are  proper  evidence.  And  even  the  ad- 
missions of  one,  who  has  parted  with  his 
interest  in  the  matter  in  controversy,  if 
made  when  he  had  some  interest,  against 
which  such  admissions  operated,  may,  in 
some  cases,  be  admitted  if  he  be  dead.  But 
this  is  the  utmost  extent  to  which  the  rule, 
as  to  the  admission  of  the  declarations  of 
one  not  on  oath,  has  been  carried.  It  can- 
not be  a  rule,  that  the  declarations  of  any 
one,  not  on  oath,  ought  to  be  received  in 
evidence,  merely  because  he  cannot  be  ex- 
amined because  he  has  acquired  an  interest 
in  the  subject  of  controversy.  If  that  were 
true,  then  the  declarations  of  all  persons 
who  are  dead,  and  therefore  cannot  be  ex- 
amined, should  be  admitted. 

The  declarations  of  Mrs.  Scott,  offered 
in  evidence,  were  made  at  a  time  when  she 
had  no  interest,  any  more  than  a  perfect 
stranger,  in  the  question  whether  Major 
Scott  was  sane  or  insane.  They  cannot, 
therefore,  be  received  as  her  admissions 
against  her  interest,  nor  as  heresay,  any 
more  than  those  of  a  perfect  stranger,  who 
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was  disabled  from  giving  evidence  by 
death. 

I  think  the  evidence  was  properly  ex- 
cluded, and  that  the  order  should  be  af- 
firmed. 

JUDGES  COALTER  and  CABELL, 
concurred,  and  the  judgment  was  affirmed. 


410  *Lang  v.  Lee  and  Others. 

June,  1825. 
Recommendations -Liability  of  Party  RecommendlniT. 

—Where  one  man  recommends  another  to  a  third, 
as  belng^  worthy  of  trust,  by  which  the  person 
recommended  obtains  a  credit,  the  party  recom- 
mendlngr  shall  be  answerable  for  any  loss  the 
other  may  sustain  In  consequence  of  the  credit.  If 
he  knew,  at  the  time,  that  the  man  for  whom  he 
vouched  was  not  trust- worthy.  So  decided  by  two 
Judfires  out  of  three. 
Deeds-Inconsistent  Reservation— Bffect.*-Where  a 
deed  reserves  to  the  arrantor  a  power  Inconsistent 
with  the  avowed  object  for  which  the  deed  Is 
made.  It  will  be  null  and  void,  as  asralnst  creditors 
and  purchasers.    By  two  Judges. 

This  was  an  appeal  from  the  Williams- 
burg Chancery  Court,  in  which  Lang 
brought  a  suit  against  Lee,  Browne,  Tier- 
nan  &  Sons,  and  Henley. 

The  bill  sets  forth,  that  Lee  executed  a 

deed,   on   the  day  of   March,   1819, 

whereby  he  conveyed  to  Browne  all  the 
stock  of  goods  then  in  the  possession  of  the 
said   Lee,   and   the   undivided   moiety  of  a 


•Deeds  of  Trust-Inconsistent  Reservations-Bffect. — 

A  deed  of  trust  made  by  the  debtor  professedly  for 
the  Indemnity  of  certain  preferred  creditors,  re- 
serving to  the  firrantor  a  power  over  the  property 
conveyed.  Inconsistent  with  the  avowed  purposes  of 
the  trust,  and  adequate  to  the  defeat  thereof.  Is, 
because  of  such  reservation,  void  as  to  any  creditor 
thereby  postponed,  and  as  to  purchasers.  As  so 
holdlncr.  the  principal  case  Is  cited  with  approval  In 
Sheppards  v.  Turpln.  8  Gratt  374,  897.  ^n6  footnote', 
Williamson  v.  Goodwyn,  9  Gratt  603,  506.  and  foot- 
note-, Slpe  V.  Earman,  26  Gratt.  569;  Perry  v.  Shen- 
andoah Nat  Bank.  27  Gratt  755,  757.  and  foot-note 
(In  this  case  It  Is  said  that  the  principal  case  and  the 
doctrine  It  established  have  been  affirmed  and  ap- 
proved In  several  subsequent  cases,  and  may  now 
be  held  as  the  settled  law  of  Vlrirlnla) ;  M'Cormlck 
V.  Atkinson.  78  Va.  10;  Wray  v.  Davenport  79  Va.  24; 
Younar  v.  Willis,  82  Va.  296;  Saunders  v.  Wairironer, 
82  Va.  828;  Hufirhes  v.  Epllnff,  93  Va.  424,  25  S.  E.  Rep. 
105:  Kuhn  v.  Mack,  4  W.  Va.  194:  Garden  v.  Bodwlnsr, 
9  W.  Va.  122:  Gardner  v.  Johnston,  9  W.  Va.  407; 
Goshorn  v.  Snodfrass,  17  W.  Va.  764;  Harden  v. 
Wairner,  22  W.  Va.  884;  Claflln  v.  Foley,  28  W.  Va. 
441 ;  Livesay  v.  Beard,  22  W.  Va.  591 ;  Klee  v.  Reitzen- 
berger.  28  W.  Va.  766;  Shattuck  v.  Knlfirht.  25  W.  Va. 
608;  Landeman  v.  Wilson.  29  W.  Va.  707.  722,  2  S.  E. 
Rep.  206.  218:  Baer  Sons  Grocer  Co.  v.  Williams,  43 
W.  V  a.  827,  27  S.  E.  Rep.  845:  Con  away  v.  Stealey,  44 
W.  Va.  168,  28  S.  E.  Rep.  795.  And  In  Brockenbrouffh 
V.  Brockenbrouffb,  81  Gratt  690,  It  Is  said :  "There  is 
no  doubt  that  the  provisions  of  a  mortsaare  or  deed 
of  trust  may  be  of  such  a  character  as  of  themselves 
to  furnish  evidence  sufficient  to  justify  the  infer- 
ence of  a  fraudulent  intent  Such  is  the  case  where 
the  firrantor  reserves  a  power  over  the  property  con- 
veyed incompatible  with  the  avowed  purposes  of  the 
trust  and  adequate  to  the  defeat  thereof.  This 
principle  was  enunciated  In  Lauff  v.  Lee,  8  Rand. 
410,  and  has  been  repeatedly  recognized  by  this 
court  in  subsequent  decisions.  Sheppards  v.  Tur- 
pln, 8  Gratt  357.  878.397.898  et  teq.i  Spence  v.  Basr- 
well.6Gratt  444:  Addlngton  v.  Etheridge,  12  Gratt 
436:  Quarles  V.  Kerr,  14  Gratt  48:  Perry  v.  Shenan- 
doah Nat.  Bank.  27  Gratt.  766."  To  the  same  effect 
the  principal  case  is  cited  \n  foot-note  to  Spence  v. 
Baffwell.  6  Gratt  444:  Paul  v.  Baugrh.  85  Va.  960,  9  S. 
E.  Rep.  329.  The  principal  case  is  distinsruished  in 
Marks  v.  Hill.  15  Gratt  416:  Hurst  v.  Leckle,  97  Va. 
565.  34  S.  E.  Rep.  464:  Norris  v.  Lake.  89  Va.  516. 16  S. 
E.  Rep.  663.  See  further,  on  this  subject  foot-note  to 
Gordon  V.  Cannon,  18  Gratt  386:  monographic  no^f 
on  "Fraudulent  and  Voluntary  Conveyances"  ap- 
pended to  Cochran  v.  Paris,  U  Gratt  848,  mono- 
graphic note  on  "Asslfirnments  for  the  Benefit  of 
Creditors"  appended  to  French  v.  Townes.  10  Gratt 
613.  The  principal  case  is  also  cited  In  Dickenson  v. 
Davis.  2  Leiffh  409. 


schooner,  her  tackle,  &c.  upon  trust  to  se- 
cure a  debt  due  from  Lee  to  Lang,  the 
amount  of  which  is  not  specified,  and  in- 
demnify Lang  for  certain  securityships. 
which  he  had  entered  into  for  the  said 
Lee:  that  the  amount  of  debts  could  not 
be  conveniently  ascertained  when  the  deed 
was  executed,  and  a  paper  was  attached  to 
the  deed,  in  the  proper  hand  writing  of  the 
said  Lee,  on  the  10th  of  March,  notifj'ing: 
the  trustee,  Browne,  that  the  amount  of 
the  trust  was  $5150,  which,  on  a  rough  es- 
timate, was  thought  the  probable  amount: 
that  at  the  time  of  executing  the  deed,  the 
said  Lee  was  indebted  to  the  complainant, 
on  various  accounts,  in  the  sum  of 
$3285  63  cts.  and  interest,  from  which  is  to 
be  deducted  $510  96  cts.  since  received  in 
goods,  in  July  or  August  preceding:  that 
the  complainant  was  also  bound  as  surety 
for  Lee,  on  a  note,  on  which  suit  had  been 
brought  anS  judgment  obtained  thereon, 
for  which  he  expected  daily  to  be  called 
on.  This  note  the  complainant  estimated 
at  $300:  that  the  said  Lee  was  indebted  to 
Gray,  Keirle,  and  Tiernan  &  Sons,  in  dif- 
ferent sums,  the  former  of  whom  had  sent 
on  to  the  complainant,  his  note,  to 
411  collect:  that  it  was  *agreed  that 
Tiernan  &  Sons  should  have  the  ben- 
efit of  any  surplus  of  the  funds  arising 
from  the  deed,  after  satisfying  the  debts 
due  to  the  complainant,  and  those  for 
which  he  was  surety:  that  the  said  Lee, 
afterwards,  on  the  4th  of  August,  1819, 
executed  a  deed  conveying  all  the  property 
embraced  by  the  before  mentioned  deed 
(except  the  undivided  moiety  in  the  vessel 
and  her  tackle,  &c.)  to  Henley,  as  a  trus- 
tee, to  secure  the  payment  of  $1519  26  cts. 
and  interest,  due  by  him  to  Tiernan  &  Sons: 
that  before  the  execution  of  this  last  deed, 
the  said  Henley,  and  Tiernan  &  Sons,  and 
the  agent  and  attorney  of  the  said  Tiernan 
&  Sons,  had  knowledge  of  the  execution 
of  the  first  mentioned  deed,  or  had  heard 
such  reports  of  its  existence,  as  should  have 
put  them  on  enquiry:  that  Henley  had 
since  taken  possession  of  the  property  era 
braced  in  the  last  deed,  and  made  sale 
thereof,  to  the  amount  of  $1200  or  $1300; 
and  the  complainant  apprehends  that  he 
will  part  with  those  funds,  though  they  arc 
liable  to  the  first  deed.  He  therefore 
prayed  that  Henley  might  be  injoined  from 
parting  with  the  funds,  whether  in  money 
or  bonds,  or  other  securities,  till  the  future 
order  of  the  Court:  that  they  might  be 
applied  to  the  payment  of  the  debts  due 
to  the  complainant  by  the  said  Lee,  and  to 
indemnify  and  save  him  harmless,  accord- 
ing to  the  purposes  of  the  deed  to  the  said 
Browne:  that  Lee  might  be  restrained  from 
selling  the  undivided  moiety  of  the  said 
vessel,  &c.:  that  he  might  be  compelled  to 
deliver  up  the  same  to  the  said  Browne,  to 
be  sold  immediately,  and  the  proceeds  held 
subject  to  the  order  of  the  Court,  &c. 

The  Chancellor  awarded  the  injunction, 
until  the  further  order  of  the  Court 

Tiernan  &  Sons  answered,  admitting  the 
execution  of  the  deed  of  trust  to  Browne, 
as  stated  in  the  bill;  but  averred  that  it 
was  expressly  understood  by  Lee  and  Lang, 
that  the  debt  due  to  them  was  provided  for 
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in  the  said  deed,  and  that  the  respondents 
were   to    participate   in   the   property   con- 
veyed, in  proportion  to   the  amount 

412  of    their    *respective    demands:    that 
when  the  memorandum  was  handed 

in,  their  demand  was  included  in  the  sum 
of  $5150:  that  the  goods  which  they  fur- 
nished Lee,  and  which  created  their  present 
claim,  were  furnished  upon  the  recom- 
mendation of  the  said  Lang,  who  in- 
troduced the  said  Lee  to  the  respondents, 
and  advised  them  that  he  was  worthy 
of  credit,  and  that  the  respondents  fur- 
nished the  said  goods,  upon  the  faith 
of  that  representation;  the  said  Lee 
being  an  entire  stranger  to  them:  that 
at  the  time  Lang  introduced  Lee  to  the 
respondents,  the  said  Lee  was  insolvent, 
and  not  worthy  of  credit;  and  that  Lang 
knew  the  fact;  as  was  proved  by  the  cir- 
cumstance of  the  said  Lang  procuring  the 
said  deed,  immediately  after  the  return  of 
him  and  Lee,  from  Baltimore,  with  the 
goods,  and  by  many  other  circumstances: 
that  Lee,  at  the  time  when  this  debt  was 
created,  was  largely  indebted  to  Lang, 
which  Lee  had  no  means  of  paying;  and 
that  as  soon  as  Lee  got  possession  of  the 
goods,  Lang  took  the  deed  aforesaid:  that 
since  the  said  deed  was  obtained,  Lang 
actually  procured  of  the  said  Lee,  $500 
worth  of  the  said  goods,  which  were  ap- 
plied to  reduce  his  claim  against  Lee:  that 
the  respondents  finding  that  they  were 
about  to  lose  their  entire  debt,  by  the  in- 
solvency of  Lee,  and  the  practices  of  Lang, 
did  procure,  through  their  attorney,  the 
deed  to  Henley,  as  a  trustee;  but  they  deny 
that  they,  or  their  attorney  had,  at  that 
time,  ever  seen  the  said  deed,  or  that  it  wa.-. 
recorded,  although  they  admit  that  their 
attorney  had  heard  that  such  a  deed  existed, 
&c. 

Browne  states  in  his  answer,  that  he  was 
not  interested  in  the  suit,  being  a  mere 
trustee:  that  such  a  deed  as  has  been  de- 
scribed, was  executed  by  Lee  to  the  re- 
spondent: that  he  was  frequently  called  on 
by  Lang  to  enforce  the  deed;  but  none  of 
his  applications  to  Lee  for  the  stock  of 
goods,  or  books  and  accounts,  were  at- 
tended to:  that  when  the  deed  was  drawn, 
the  parties  had  not  fixed  on  any  balance 
due  from  Lee  to  Lang,  or  the  amount 
of  Lang's  responsibility  as  surety  for 

413  Lee:    that    shortly    after,    the    ♦re- 
spondent   received    a    memorandum 

of  the  sum  to  be  expressed  in  the  deed, 
&c. 

Lee  states  in  his  answer,  that  he  did 
make  a  deed  of  trust  to  secure  the  com- 
plainant in  a  debt  which  the  respondent 
owed  him,  and  to  indemnify  him  against 
some  debts  for  which  he  was  boiind  as 
surety  for  the  respondent;  of  which  latter 
description  was  the  one  due  by  the  re- 
spondent to  Tiernan  &  Sons,  because  the 
complainant  was  the  cause  of  the  respond- 
ent's purchasing  the  goods  of  Tiernan  & 
Sons,  and  without  whose  aid  the  respond- 
ent could  not  have  purchased,  he  being  an 
entire  stranger  in  Baltimore:  that  the  com- 
plainant stated  to  the  respondent,  that  he 
felt  himself  bound  to  pay  the  debt  to  Tier- 
nan &  Sons,  or  to  see  it  paid,  as  he  (the 


complainant)  had  carried  the  respondent 
to  Baltimore,  introduced  and  recommended 
him:  that  under  this  impression,  the  deed 
aforesaid  was  executed,  and  the  debt  to 
Tiernan  &  Sons  was  included  in  the  sum 
of  $5150,  as  stated  in  the  memorandum: 
that  the  respondent's  debt  to  Lang,  was 
considerable,  at  the  time  the  purchases 
were  made  in  Baltimore;  and  after  their 
return  from  Baltimore,  the  respondent  exe- 
cuted the  deed  aforesaid  to  Lang,  convey- 
ing the  goods  which  he  brought  on  with 
him,  and  which  remained  unsold  at  the 
time  of  the  deed:  that  the  goods  which 
the  respondent  had,  at  the  time  that  he 
returned  from  Baltimore,  if  they  had  been 
sold  at  auction,  would  not  have  commanded 
money  enough  to  pay  the  sum  demanded 
by  the  said  Lang;  although  if  Lang  had 
taken  them  back  at  the  same  prices  that 
they  were  sold  by  him  to  the  respondent, 
it  is  probable  they  would  have  been  suffi- 
cient: But  the  said  goods  were  bought  by 
Lang,  at  very  high  prices,  and  would  not 
have  sold  for  near  what  they  cost:  that 
after  the  respondent  had  begun  to  decline 
in  his  business,  Lang  purchased  several 
hundred  dollars  worth  of  the  goods,  which 
the  respondent  had  bought  of  Tiernan  & 
Sons,  and  he  bought  with  a  knowledge 
that  they  were  the  same  goods:  that  the 
complainant  having  refused  to  let  Tiernan 
&  Sons  participate  in  the  trust  fund, 
414  he  executed  ♦the  second  deed  to  Hen- 
ley, because  he  thought  it  right  he 
should  do  so,  &c. 

The  deed  to  Browne  is  sufficiently  de- 
scribed in  the  opinion  of  Judge  Carr. 

Keirle,  a  merchant  in  Baltimore,  deposed, 
that  in  October,  1818,  Lang  came  to  his 
store,  and  priced  his  goods,  and  enquired 
his  terms.  After  some  conversation  re- 
specting the  mode  of  payment,  the  de- 
ponent finally  agreed  to  allow  six  months 
credit,  and  a  draft  upon  Baughan:  that 
soon  afterwards,  Lang  and  Lee  came  to 
his  store,  and  commenced  laying  off  the 
goods:  that  Lee  would  first  shew  the  goods 
to  Lang,  and  with  his  approbation,  took 
them,  but  not  otherwise:  that  after  the 
goods  were  packed,  Lang  called  and 
marked  the  trunks,  and  requested  the  bills 
to  be  made  out,  one  in  the  name  of  Lee, 
and  one  in  the  name  of  Lang:  that  after 
Lang  had  examined  the  bills,  he  requested 
a  draft  to  be  drawn  for  the  whole  amount 
of  the  two  together,  and  when  it  was  made 
out,  he  desired  Lee  to  sign  it,  which  he 
accordingly  did:  that  the  deponent,  not  be- 
ing acquainted  with  Lee,  observed  to  Lang, 
that  if  the  draft  was  not  paid  by  Baughan, 
he  should  hold  him  accountable  for  the 
amount.  To  which  Lang  replied,  that  he 
should  remit  funds  to  meet  it  before  it 
became  due,  &c. 

Morgan,  a  clerk  in  the  house  of  Tiernan 
&  Sons,  deposed,  that  he  was  present  when 
Lee  was  introduced  to  Tiernan  &  Sons  by 
Lang,  in  October  1818,  on  whose  recom- 
mendation, they  let  him  (Lee)  have  goods: 
that  in  a  day  or  two  afterwards,  Lang 
came  to  select  the  goods,  looked  over  them, 
said  he  would  call  again,  and  went  away: 
that  next  day,  Lang  called  repeatedly  dur- 
ing the  day,  and  enquired  if  Lee  had  come: 
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that  during  the  same  day,  Lee  also  called 
repeatedly,  and  anxiously  enquired  if  Lang 
had  come,  saying  that  he  wished  to  proceed 
to  the  selection  of  the  goods,  and  he  did 
not  wish  to  select  them,  without  his  pres- 
ence: that  during  the  selection,  Lee  would 
accept  any  piece  upon  Lang's  recommen- 
dation, he  (Lang)  saying  "we  will  divide 
them  when  we  get  home:"  that  Lang 

415  *recommended  Lee  as  a  young  man 
of  integrity,  and  that  as  such,  he  was 

entitled  to  confidence  and  credit,  &c. 

Baughan  deposed,  that  he  became  ac- 
quainted with  Lee,  in  the  fall  of  1818,  in 
consequence  of  an  introduction  from  Lang: 
that  Lang  spoke  of  Lee  as  a  correct  young 
man;  in  consequence  of  which,  the  deponent 
was  induced  to  have  the  fullest  confidence* 
in  him,  and  of  his  ability  to  meet  any  en- 
gagements he  might  enter  into,  and  the 
more  particularly,  as  Lang  said  that  Lee 
had  married,  or  was  about  to  marry,  into 
a  family  by  which  he  expected  to  get  some 
money;  and  that  he  knows  that  Lee  was 
enabled  to  make  considerable  purchases  in 
Baltimore,  by  Lang's  strong  recommenda- 
tion. 

Gray  states,  that  Lang  introduced  Lee 
to  him  in  1818,  and  at  the  same  time 
recommended  him  as  a  responsible  man; 
which  induced  the  deponent  to  credit  him 
for  what  groceries  he  wanted:  that  Lee 
purchased  of  him  in  1818,  goods  to  the 
amount  of  $343,  paid  in .  1819  $400,  and 
made  a  further  purchase,  on  which,  and 
the  balance  of  the  first  purchase,  he  remains 
indebted  $700  15  cts.:  that  at  the  time  of 
paying  the  $400,  and  of  the  second  pur- 
chase, Lang  was  not  present,  &c. 

Lee's  deposition  was  also  taken,  stating, 
that  previous  to  his  trip  to  Baltimore,  in 
the  fall  of  1818,  the  deponent  was  largely 
indebted  to  Lang,  for  goods  purchased  of 
him:  that  at  the  time  of  that  trip,  he  was 
also  largely  indebted  to  him:  that  the  said 
Lang,  accompanied  the  deponent  to  Balti- 
more, where  he  was  recommended  and  in- 
troduced to  Baughan,  a  commission 
merchant,  and  others,  by  means  of  which 
introduction  and  recommendation,  the  de- 
ponent was  enabled  to  purchase  goods  to  a 
considerable  amount,  say  $2500  or  there- 
abouts: that  the  deponent  was  an  entire 
stranger  in  Baltimore  at  the  time:  that  the 
deed  of  trust  to  Browne,  was  intended  to 
cover  the  balance  due  to  Lang;  but  the 
amount  was  left  blank,  and  was  afterwards 
supplied  by  the  memorandum  above-men- 
tioned: that  in  this  estimate,  the  debt  to 
Tiernan   &   Sons,  was   included,  and 

416  ♦Lang  often   said,   that  he  felt  him- 
self bound    to   see   Tiernan    &   Sons 

paid,  as  he  had  been  the  cause  of  the 
deponent's  making  the  purchase:  that  after 
the  deponent  returned  from  Baltimore, 
Lang  took  from  the  store  of  the  deponent, 
goods  to  the  amount  of  several  hundred 
dollars,  being  part  of  the  same  goods  which 
had  been  bought  of  Tiernan  &  Co.  and 
which  Lang  knew  to  be  the  same  goods: 
that  he  was  not  recommended  by  Lang  to 
Tiernan  &  Co.  but  only  to  Baughan,  Gray 
and  Boyle:  that  he  was  only  introduced 
by  name  to  Tiernan  &  Co.  without  any 
recommendation:  that  he  was  not  present 


at  any  recommendation  to  Boyle,  Gray, 
&  Baughan,  but  was  told  by  Lang  that 
Baughan  would  endorse  for  the  deponent, 
for  2J/1  per  cent,  but  that  he  might  pur- 
chase of  Gray  &  Boyle  without  an  endorser, 
from  what  Lang  had  told  them  of  the  de- 
ponent's character  and  situation:  that  there 
was  no  consent  or  understanding  between 
the  deponent  and  Lang,  to  get  possession 
of  the  goods  in  Baltimore,  by  means  of 
Lang's  recommendation,  or  with  any  view 
to  Lang's  security;  or  that  any  part  of 
them  should  be  thereafter  delivered  to 
Lang,  in  diminution  or  discharge  of  the 
debt  due  by  the  deponent  to  Lang;  but  all 
the  purchases  were  made  by  the  deponent 
fairly  on  his  own  account:  that  he  under- 
stood that  Lang  merely  introduced  the  de- 
ponent, as  one  worthy  of  confidence,  &c. 

The  Chancellor  decreed,  that  the  cove- 
nant in  the  deed  of  trust  to  Browne,  by 
which  it  is  stipulated  "that  the  goods  arc 
to  remain  in  the  possession  of  the  said 
Lee,  and  he  is  empowered  to  make  sales 
of  them,  always  accounting  with  the  trus- 
tee herein  named,  if  required  to  do  so." 
being  inconsistent  with  the  professed  ob- 
jects of  the  said  deed,  renders  the  deed 
void  per  se,  so  far  as  it  relates  to  the  said 
goods,  as  against  creditors  and  subsequent 
purchasers,  even  with  notice  of  the  said 
deed;  and  if  not,  that  the  subsequent  sale 
made  of  the  said  goods  by  the  said  Lee  to  ! 
the  defendant  Henley,  in  trust  for  the  bene- 
fit of  Tiernan  &  Sons,  the  bona  fide  cred- 
itors of  the  said  Lee,  was  rightful 
417  *and  in  conformity  with  the  au- 
thority conferred  on  the  said  Lee  by  i 
the  said  covenant,  and  that  the  said  Lee 
alone  is  accountable  for  such  sale,  (if  re- 
quired,) to  the  trustee  in  the  said  first 
mentioned  deed.  He,  therefore,  dissolved 
the  injunction  and  dismissed  the  bill. 

Lang,  appealed  from  this  decree. 

Wickham,  for  the  appellant. 

Nicholas  and  Leigh,  for  the  appellees. 

June  17.  The  Judges  delivered  their  opin- 
ions.* 

JUDGE  CARR: 

The  plaintiff  took  a  deed  of  trust  from 
Lee,  on  a  quantity  of  goods,  wares  and 
merchandize,  to  secure  certain  debts.  One 
of  the  defendants,  Tiernan,  a  merchant  re- 
siding in  Baltimore,  took  a  subsequent  deed 
for  the  same  goods,  got  possession,  and 
was  proceeding  to  sell.  The  plaintiff  filed 
his  bill  to  injoin  the  sale,  and  claiming 
the  goods.  The  Chancellor  dismissed  the 
bill,  on  the  ground  that  Lang's  deed  was 
fraudulent  and  void  as  to  creditors. 

I  shall  consider;  ist,  whether  Lang  was 
not  liable  to  Tiernan,  for  the  full  amount 
of  his  debt,  on  account  of  the  representa- 
tion he  made  to  him  of  Lee's  situation 
and  credit;  2d,  whether  Lang's  deed  was 
not  fraudulent  and  void. 

1.  "Fraud  without  damage,  or  damage 
without  fraud,  gives  no  cause  of  action: 
but  where  these  two  do  concur,  there,  an 
action  lieth."  Per  Croke.  J.  3  Bulstr.  95. 
Upon  this  ground,  it  was  decided,  in  Paslcy 
V.   Freeman,  3  T.  R.   51,  that  if  A.  being 


•Absent,  the  Pbbsidknt  and  Jm)o«  Gbebk:  tlie 
latter  of  whom  decided  the  cause  as  Chancellor. 
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asked  whether   B.  may  be  trusted,  replies 

he    is    an    honest    man,    and    worthy    of 

trust,     A.     knowing     at     the     same     time 

that     B.     was     unworthy     of     trust; 

418  *this   renders  A.  liable  for  any  loss 
incurred  by  the  party  trusting  B.  in 

consequence  of  this  false  and  fraudulent 
representation.  On  the  same  ground  stands 
the  case  of  Eyre  v.  Dunsford,  1  East.  31 S 
where  the  defendant  being  applied  to  by 
the  plaintiffs,  to  inform  them  whether  one 
Thompson,  of  Hamburgh,  might  be  safelj' 
trusted,  said,  that  he  did  not  know  any  thing 
of  Thompson,  but  what  he  had  heard  from 
his  correspondent;  but  that  Thompson  had 
a  credit  lodged  with  him  (the  defendants 
for  120001.  by  a  respectable  house  at  Ham- 
burgh; and  that  he  supposed  the  plaintiff 
might  execute  the  order  (which  was  for 
lOOOl.)  with  safety;  adding,  that  this  advice 
was  given  without  prejudice  to  himself. 
The  plaintiff  credited  Thompson,  on  this 
representation,  and  he  failed.  He  sued  the 
defendant;  and  it  turned  out  in  evidence, 
that  the  credit,  which  the  defendant  had 
represented  as  unconditional,  depended  on 
Thompson's  depositing  goods  with  him,  to 
the  amount  of  360001.  Lord  Kenyon  ob- 
served, "When  one  man  applies  to  another, 
to  know  the  circumstances  of  a  third,  who 
offers  to  contract  with  him,  that  other  need 
not  answer  the  enquiry  at  all;  but  if  he  do. 
he  is  bound  in  justice  and  common  honesty, 
to  give  a  fair  representation  of  what  he 
knows.  On  the  contrary,  the  defendant, 
when  applied  to,  says,  we  know  nothing  of 
him  ourselves,  but  we  have  a  credit  lodged 
v.ith  us  by  a  very  respectable  house  of 
Hamburgh,  for  120001.  which  we  hold  at 
his  disposal.  Now,  this  was  grossly  false; 
for  the  instruction  to  the  defendant  was 
nothing  more  than  this;  that  when  Thomp- 
son had  lodged  goods  with  him  to  the 
amount  of  360001.  he  was  to  give  him  a 
credit  for  120001.;"  and  the  defendant  was 
held  liable  on  his  false  representation.  The 
next  case  is  Haycraft  v.  Dunton,  2  East. 
92.  It  grew  out  of  the  extraordinary  cheat 
practised  on  the  public,  by  Miss  Robertson, 
who,  by  many  ingenious  devices,  so  far 
wrought  upon  the  credulity  of  her  neigh- 
bors, as  to  persuade  them  that  she  was 
a  lady  of  great  wealth,  greater  expectations, 
and     most     respectable     connexions. 

419  Among  others,  the  defendant,  *a  cur- 
rier, who  lived  near  the  magnificent 

establishment  she  had  set  up,  was  so  far 
duped  as  to  advance  her  large  sums,  with- 
out taking  any  security.  He  also  asserted 
to  the  plaintiff,  who,  being  about  to  deal 
with  her,  made  enquiries  of  him  as  to  her 
credit,  that  he  knew  of  his  own  knowledge, 
that  she  had  a  considerable  fortune,  larger 
"expectations,  and  might  be  trusted  with 
perfect  safety.  After  she  absconded,  the 
plaintiff  sued  the  defendant  on  this  repre- 
sentation, he  having  trusted  Miss  Robert- 
son on  the  strength  of  it.  The  jury  found 
a  verdict  for  the  plaintiff,  and  upon  a  rule, 
the  Court  set  it  aside,  and  granted  a  new 
trial,  (Kenyon  dissentientc,)  on  the  ground 
that  there  was  no  fraud;  the  defendant  be- 
lieving sincerely  that  the  representation  he 
■made  was  true. 
In  Evans  v.   Bicknell,  6  Ves.   186,  Lord 


Eldon  strongly  disapproves  of  the  doctrine 
of  Pasley  v.  Freeman;  and  calls  it  a  dan- 
gerous doctrine.  His  chief  objection  to  it 
seems  to  be,  that  it  puts  it  in  the  power 
of  a  single  witness,  to  fix  upon  a  party 
the  debt  of  another;  and  this,  though  the 
party  charged  should  deny  it  ever  so 
strongly;  whereas,  he  says,  the  answer  of 
the  defendant  in  equity  would  prevail 
against  the  evidence  of  a  single  witness. 
But  this  objection  is  very  well  answered 
by  Lord  Erskine,  who,  in  Clifford  v.  Brook, 
13  Ves.  133,  says,  "With  regard  to  Pasley 
v.  Freeman,  a  considerable  difference  of 
opinion  prevails,  and  some  of  the  most 
correct  judgments  appear  to  me  to  have 
been  surprised.  My  own  opinion  upon  that 
species  of  action,  does  not  concur  with 
that  of  Lord  Eldon,  as  expressed  in  the 
case  of  Evans  v.  Bicknell;  which  opinion, 
I  know,  his  Lordship  constantly  held  in 
the  Court  of  Common  Pleas.  The  mistake 
of  those  who  invade  the  principle  of  that 
action,  consists  in  this;  the  proposition  is 
not  that  if  a  man  asked  whether  a  third 
person  may  be  trusted,  answers,  'you  may 
trust  him,  he  is  a  very  honest  man,  and 
worthy  of  trust,'  an  action  will  lie,  if  he 
proves  otherwise.  There  must  be,  the 
knowledge  at  the  time.    That  is  the  sound 

principle;  that  the  defendant  knowing 
420      *that  person  dishonest,  insolvent  and 

unworthy  of  trust,  made  the  repre- 
sentation, and  that  is  the  subject  of  an 
action,  &c.  As  to  the  danger  from  a  single 
witness,  is  not  that  sufficient  for  conviction 
of  a  capital  crime?  That  objection  goes 
to  the  very  root  of  the  law;  which  is  uni- 
form in  principle  and  practice,  with  the 
single  exception  of  perjury,  as  there  is  oath 
against  oath.  The  case  of  Pasley  v.  Free- 
man, therefore,  stands  upon  the  clearest 
principles  of  jurisprudence,  and  has  no 
connexion  with  the  statute  of  frauds,  which 
applies  where  one  man  undertakes  for  the 
debt  of  another."  In  Benson  v.  Bronson, 
7  Johns.  Ch.  Rep.  202,  Chancellor  Kent, 
speaking  of  Pasley  v.  Freeman,  says,  "There 
is  no  dispute  about  that  doctrine.  It  is  a 
principle  of  universal  law.  Fraud  and  dam- 
age, coupled  together,  will  entitle  the  in- 
jured party  to  relief,  in  any  Court  of 
Justice." 

Thus  stands  the  doctrine  of  Pasley  v. 
Freeman,  and  restricted  as  it  is,  to  cases 
of  fraud  and  consequent  damage,  I  think 
it  sound  and  wholesome  law. 

Let  us  examine  whether  the  case  before 
us,  be  within  its  influence.  Lee  and  Lang 
lived  in  the  same  village;  Lang,  a  man  well 
established  in  business  and  character,  well 
known  in  Baltimore  as  a  merchant;  Lee, 
a  young  man,  entirely  unknown  in  Balti- 
more, and  incumbered  by  a  debt  to  Lang, 
greater  than  his  property  would  discharge. 
They  travel  together  to  Baltimore,  for  the 
purpose  of  getting  goods  on  credit;  Lee 
taking  with  him  no  letters  of  credit  or  in- 
troduction, that  we  hear  of.  What  must 
have  been  his  dependence?  What  the  un- 
derstanding and  arrangement  between  him- 
self and  Lang  before  they  set  out?  Why, 
that  Lang  should  introduce  Lee  to  the 
merchants,  in  such  a  way,  as  to  procure 
for  him  a  credit.    This,  it  will  be  observed, 


611 


3  RAND. 


VrRGlKIA  Rbports,  Annotatbd. 


42MSS 


is  not  the  case  of  a  person  applied  to  for 
the  character  of  another,  and  speaking  in 
answer  to  that  application.  The  encjuirer 
in  such  case  is  the  actor,  the  person  inter- 
ested; the  respondent  merely  passive.  He 
discharges     the     duty     of     common 

421  civility  only,  in  replying  *to  the  ques- 
tion; and  as  there  is  nothing  to  ex- 
pose him  to  the  suspicion  of  a  preconcerted 
design,  to  procure  credit  for  the  third  oer- 
son,  his  words  should  not  be  construed 
strongly  against  him.  But  here,  the  mer- 
chants did  not  come  to  Lang  to  make  en- 
quiries. He  sought  them,  for  the  purpose 
of  introducing  Lee,  and  obtaining  a  credit 
for  him.  He  brought  Lee  too,  from  a  place 
so  distant,  that  the  merchants  had  no  means 
of  applying  to  others,  for  his  character, 
and  were  compelled  to  act  on  Lang's  repre- 
sentation solely.  These  considerations, 
added  to  the  important  fact  that  Lee  was 
his  debtor,  shew  the  peculiarly  delicate  and 
responsible  situation,  in  which  Lang  had 
placed  himself.  With  these  facts  in  mind, 
let  us  look  to  the  evidence. 

The  defendants  expressly  state  in  their 
answer,  that  Lang  introduced  Lee  to  them, 
as  a  man  worthy  of  credit,  and  that  they 
trusted  him  in  consequence  of  that  repre- 
sentation. Morgan  says,  that  Lang  intro- 
duced Lee  to  Tiernan,  as  a  young  man  of 
integrity;  and  as  such,  entitled  to  credit. 
Baughan  says,  that  Lang  introduced  Lee 
to  him,  and  that  in  consequence  of  the  gen- 
erally good  character  he  gave  him,  he  had 
the  fullest  confidence  in  his  ability  to  meet 
any  engagement  he  might  make;  and  he 
knows  that  by  the  strong  recommendations 
of  Lang,  he  was  enabled  to  make  consider- 
able purchases  in  Baltimore.  Gray  says 
Lang  introduced  Lee  to  him  as  a  responsi- 
ble man;  which  induced  the  deponent  to 
credit  him  for  what  groceries  he  wanted. 
Lee,  himself,  (in  his  deposition)  says,  that 
he  was  a  stranger  in  Baltimore,  and  that 
by  Lang's  introduction  and  recommenda- 
tion, he  was  enabled  to  purchase  to  the 
amount  of  $2500  worth  of  goods.  Now,  I 
do  not  care  in  what  set  form  of  words, 
these  recommendations  were  made.  The 
clear  intention  was  to  bbtain  a  credit  for 
Lee,  and  the  effect  was  produced.  Was 
the  representation  a  fair  one?  Did  it  place 
before  the  merchants,  truly,  the  real  situ- 
ation of  Lee;  so  that,  seeing  both  sides 
of  the  question,  they  might  be  enabled 
to  judge,  whether  they  could  safely 

422  *trust    him?      On    the    contrary^    his 
conduct    was,    to    my    mind,    grossly 

fraudulent.  Here  is  a  creditor  taking  his 
debtor  to  a  foreign  market,  where  he  is 
well  known,  the  debtor  a  stranger;  intro- 
ducing him  as  a  man  worthy  of  credit;  yet 
carefully  concealing  the  relation  in  which 
they  stood, — the  vital  fact,  that  he  was 
deeply  indebted  to  him.  Suppose  he  had 
told  the  truth; — had  said,  "here  is  a  young 
man,  of  whom  I  have  a  good  opinion.  I 
believe  him  honest,  and  should  be  pleased 
to  see  him  succeed  in  getting  goods;  but 
I  feel  bound,  in  common  honesty,  to  dis- 
close the  fact,  that  he  is  indebted  to  me, 
more  than  he  is  worth."  Can  any  man 
believe,    that    the    merchants    would    have 


stated?  Not  because  it  was  forgotten. 
That  was  impossible;  for  the  very  repre- 
sentation he  was  making,  must  have 
brought  it  distinctly  before  him.  Why  not 
state  it?  Because  he  knew  it  would  defeat 
his  purpose,  and  therefore,  fraudulently 
withheld  it.  If  conduct  like  this  be  toler- 
ated, see  what  a  temptation  it  holds  out  to 
creditors,  to  gain  for  their  debtor  a  ficti- 
tious credit,  by  which  he  might  be  enabled 
to  pay  their  debt.  They  have  only  to  take 
him  to  a  strange  place,  introduce  him  as  a 
man  worthy  of  credit,  obtain  goods  for 
him,  and  convert  them  to  their  own  pur- 
poses; leaving  those  whom  they  had  de- 
luded, to  bear  the  loss.  How  was  it  in  this 
case?  Soon  after  their  return,  Lang  got 
$500  worth  of  the  goods;  and  afterwards 
took  a  deed  of  trust  upon  the  whole.  Upon 
the  first  point,  then,  I  am  clear,  that  Lang's 
representation  was  wilfully  and  fraudu- 
lently false;  and  that  he  was  liable  to  Tier- 
nan,  in  case  of  Lee's  insolvency. 

2.  Let  us  now  examine  the  deed.  The 
sums  of  money  which  it  was  taken  to  se- 
cure, are  left  blank;  and  this,  not  from 
ignorance  or  mistake,  but  as  the  trustee 
tells  us,  because  the  parties  had  not,  when 
the  deed  was  executed,  fixed  on  the  sum 
due  from  Lee,  or  those  for  which  Lang 
was  his  surety;  and  this  important  desid- 
eratum was  furnished  afterwards,  not  by 
the  creditor,  but  the  debtor,  in  the  follow- 
ing loose  note  to  the  trustee.  "Mr. 
423  Browne,  *Sir,  The  amount  of  the 
trust,  say  $5150,"  signed  "Wm.  LeeT 
a  mere  conjectural  balance,  "say  $5150."^ 
furnished  too,  by  the  debtor.  Look  now 
at  the  description  of  the  goods.  "All  the 
entire  stock  of  goods  in  the  possession  of 
the  said  Lee,  in  his  store,  in  the  city  of 
Williamsburg."  No  inventory,  no  invoice, 
no  list.  Does  this  look  like  a  real  bom 
fide  transaction?  But  the  worst  is  to  come. 
The  deed  was  executed  in  March,  1819. 
In  the  July  following,  he  was  to  pay  one- 
third  of  the  debt;  in  November,  another 
third;  and  in  January,  1820,  the  residue: 
giving  him  nearly  a  year  for  the  whole; 
and  in  the  mean  time  "it  is  covenanted  and 
agreed,"  (says  the  deed)  "that  the  said 
goods  are  to  remain  in  said  Lee's  posses- 
sion, and  he  is  empowered  to  make  sales 
of  them,"  but  is  to  account  with  the  trus- 
tee, if  called  on.  Now  I  ask,  what  possible 
security  could  the  deed  furnish,  incumbered^ 
with  a  stipulation  like  this?  Is  it  not  com- 
pletely a  felo  de  se?  A  security  is  taken 
on  goods,  and  they  are  left  in  the  posses- 
sion of  the  debtor  for  ten  months,  with  a 
power  to  sell  and  dispose  of  them,  as  he 
may  think  proper;  no  check  whatever;  for 
the  clause  about  accounting,  relates  only 
to  the  money,  for  which  he  has  sold  the 
goods.  Does  not  this  resolve  the  whole 
matter  into  personal  security?  And  is  the 
debtor  more  bound  to  account  for  the 
money,  than  he  was  before,  for  the  debt? 
It  is  said  he  was  trusted  as  factor.  Bwt 
where  is  the  evidence  of  this?  The  trans- 
action it  not  marked  with  a  single  feature 
of  factorage.  There  are  no  terms,  no  salar)% 
no  per  centage  for  collection.  How  wa? 
Lee  to  live,  while  doing  this  business?    N'*"* 


trusted  him?     No!     Why  was  not  this  fact  [doubt,  on  the  proceeds  of  the  goods;  and 


612 


3  RAND. 


Lang  v,  Ler  and  Others. 


424-426 


this,  without  stint  or  limit.  Suppose  he 
had  sold  every  article  in  the  store,  the 
next  days  Could  Lang  call  back  the  goods? 
Certainly  not;  for  he  had  given  Lee  express 
power  to  sell.  As  a  security  then,  this 
deed  was  nought.  What  other  possible 
purpose  could  it  have,  than  to  "delay,  hin- 
der or  defraud"  the  creditors  of  Lee?  The 
reason   of    Edwards  v.    Harben;    Hamilton 

v.  Russell,  &c.  applies  strongly  to 
424       this  case.    *Possession  in  the  vendor, 

after  an  absolute  deed,  is  fraudulent, 
because  it  is  incompatible  with  the  avowed 
purpose  of  the  deed.  So  here,  the  posses- 
sion and  power  of  sale  are  fraudulent,  be- 
cause it  is  incompatible  with  the  avowed 
purpose  of  the  deed.  In  Lavender  v. 
Blackstone,  2  Lev.  146;  3  Keeb.  526,  it  was 
held  by  the  King's  Bench,  that  a  convey- 
ance by  an  insolvent  debtor  in  trust  to  pay 
debts,  was  fraudulent,  because,  among 
other  things,  it  had  a  proviso  enabling  the 
grantor  to  make  leases  for  any  term,  with- 
out rent;  and  this  was  considered  as  put- 
ting it  in  his  power  to  defeat  the  whole  set- 
tlement. For  though  the  consent  of  the 
trustees  was  necessary,  yet  they  were  trus- 
tees of  his  own  nomination.  In  Tarbeck 
V.  Menbury,  2  Vern.  510,  the  defendant 
made  a  conveyance  of  his  estate  to  trus- 
tees, to  the  use  of  himself  for  life,  and  with 
power  to  mortgage  the  same,  remainder 
to  trustees  to  sell  and  pay  his  debts.  The 
keeper  held  the  deed  fraudulent,  because 
the  defendant  having  reserved  to  himself 
a  power  to  mortgage,  and  charge  the  es- 
tate with  what  sums  he  thought  fit,  he 
might  have  charged  it  to  the  full  value, 
which  amounted,  in  effect,  to  a  power  of 
revocation,  and  rendered  it  fraudulent 
against  creditors.  In  these  cases,  we  find 
it  explicitly  laid  down,  that  a  power  re- 
tained by  the  grantor,  enabling  him  to  de- 
feat the  provisions  of  the  deed,  renders  it 
fraudulent  and  void.  In  Riggs  v.  Murray, 
2  Johns.  Ch.  Rep. .  565,  the  Chancellor, 
speaking  of  a  deed  with  a  power  of  revoca- 
tion, says,  "The  necessary  inference  seems 
to  be,  that  it  was  made  to  delay,  hinder, 
or  defraud,  creditors.  Family  settlements 
may  often  require  such  powers  of  revoca- 
tion, to  meet  the  ever  varying  interests  of 
family  connexions;  but  it  is  difficult  to  per- 
ceive a  proper  motive  in  a  debtor,  who 
means  nothing  more  nor  less  than  the  pay- 
ment of  a  debt,  to  reserve  in  the  very  in- 
strument of  assignment,  a  right  to  recall 
the  payment.  The  only  effect  of  such  an 
assignment,  is  to  mask  the  property.  If 
tolerated,  it  would  become  an  inlet  to 
fraud,    and   lead   to   all   imaginable   abuse." 

"The  law  is  so  jealous  on  this  subject, 
425      *that  if  a  deed  contains  a  power  in 

any  way  equivalent  in  its  effects,  to 
a  power  of  revocation,  it  is  fatal."  I  know 
that  the  case,  from  which  I  quote  these 
extracts,  was  reversed.  But  I  do  not  un- 
derstand it  to  have  been  on  this  point;  and 
the  extracts  seem  merely  a  declaration  of 
the  settled  law  on  the  subject.  All  the 
cases  concur  in  the  position,  that  if  the 
power  retained,  enable  the  grantor  to  de- 
feat the  provisions  in  the  deed,  it  is  null 
and  void;  and  this,  upon  the  known  prin- 
ciples of  the   common  law,  of  which,  the 


statutes  on  the  subject  of  fraud,  are  merely 
declaratory. 

Now,  can  we  imagine  a  power  more  com- 
pletely adequate  to  the  destruction  of  the 
avowed  purpose  of  the  deed,  than  that  re- 
tained by  the  grantor  in  this  case?  The 
goods,  the  identical  articles  of  merchan- 
dize, constituted  the  sole  security  provided 
by  the  deed,  for  the  payment  of  the  debts; 
and  yet  the  debtor,  while  affecting  to  de- 
vote the  goods  to  that  purpose,  retains  the 
possession,  the  use,  the  power  of  selling 
every  article,  to  whom,  in  what  manner, 
and  on  what  terms  he  pleases.  He  is  to 
account  though,  if  called  on.  But  is  this 
more  than  a  personal  accountability?  The 
goods  are  gone.  You  cannot  follow  them. 
The  money  received  for  them  has  no  ear 
mark.  You  cannot  follow  it,  though  the 
grantor  pay  it  away  the  moment  after  he 
receives  it,  in  satisfaction  of  his  own  debt. 
What  are  you,  then,  after  all,  but  a  general 
creditor?  To  this  purpose,  the  case  of 
Ryall  V.  Roll,  1  Atk.  165,  is  very  strong. 
That,  it  is  true,  was  a  case  under  the  bank- 
rupt acts,  and  they  are  particularly  strong 
and  high  toned  on  these  subjects;  especially 
21  James  1.  Yet  the  quotations  I  shall 
make,  do  not  seem  so  much  founded  on 
them,  as  deduced  from  the  principles  of 
the  common  law.  Justice  Burnet  said,  if 
this  were  the  case  of  a  pawn,  there  might 
be  some  doubt;  the  pawn  is  complete  by 
the  delivery.  But  on  a  conditional  or  ab- 
solute sale,  the  sale  is  complete  by  the  con- 
tract, and  the  party  is  entitled  to  a  delivery 
of  the  goods,  as  soon  as  he  has  paid 
426  the  price.  If,  therefore,  ♦a  condi- 
tional vendee  pays  money,  and  does 
not  insist  on  a  delivery  of  the  goods,  he 
confides  in  the  credit  of  the  vendor,  and 
not  in  any  real  or  particular  security;  and 
ought  to  come  in  under  the  commission, 
as  much  as  any  other  person  that  places 
a  confidence  in  the  bankrupt,  and  not  in 
any  other  security."  In  the  same  case, 
Lord  Hardwicke  says,  "where  the  vendee 
leaves  the  goods  bought,  in  possession  of 
the  bankrupt,  he  confides  as  much  m  his 
general  credit,  as  that  creditor  vjho  has 
taken  only  a  bond  or  note.  In  such  cases, 
the  bankrupt  had  it  in  his  power  to  sell 
all  the  goods  the  next  hour;  and  the  ven- 
dee or  assignee  could  not  claim  them  froin 
the  buyer,  but  could  only  have  a  oersonal 
remedy  against  the  bankrupt."  There  is 
another  case,  the  principles  of  which,  1 
think,  strongly  apply  to  this.  It  is  Bam- 
ford  V.  Barron,  2  T.  R.  594,  in  the  note. 
The  sheriff  had  taken  goods  on  an  execu- 
tion against  Hays.  The  defendant  seized 
them,  as  having  the  legal  title.  The  sheriff 
discharged  the  execution,  and  brought 
trover  for  the  goods.  The  defendants 
claimed  as  trustees,  under  an  assignment 
made  by  Hays,  the  debtor,  dated  16th  Au- 
gust, 1786,  (prior  to  the  execution,)  for  the 
benefit  of  such  of  his  creditors,  as  would 
sign  a  deed  of  compromise,  in  a  ?»ven 
time;  notice  whereof  had  been  published 
in  the  country  papers.  The  answer  of  the 
plaintiff  to  this  was,  that  it  was  agreed 
that  Hays  should  continue  in  possession, 
till  May,  1787;  he  accounting  for  the  profits 
to    the    parties;    that   he    accordingly   con- 
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tinued  in  the  visible  possession  of  the 
goods,  after  the  assignment,  and  therefore, 
the  transfer  was  void.  To  this,  the  defend- 
ants replied,  by  shewing  an  undert?king 
of  Hays,  to  account  to  the  trustees  for  all 
the  profits  of  the  trade,  from  the  date  of 
the  assignment.  The  plaintiff  contended, 
that  neither  that  undertaking,  nor  the  no- 
tice in  the  papers,  was  sufficient  to  shew 
the  change  of  property;  and,  therefore,  the 
transfer  was  void,  by  the  assignor's  con- 
tinuing in  possession.  The  King's  Bench, 
after  argument  before  them,  unanimously 
agreed,     that     the     assignment     was 

427  *fraudulent  and  void.  Compare  the 
cases.  Here  Lee  continued  in  pos- 
session, precisely  as  before,  selling  the 
goods,  the  visible  owner  to  all  the  world; 
and  though  there  was  a  deed,  that  in  fact 
gave  no  notice;  for  it  was  held  up,  and 
never  committed  to  record,  till  upwards  of 
seven  months  after  the  transaction,  and 
the  day  before  the  plaintiff  commenced 
this  suit;  and  though  this  holding  up  does 
not,  of  itself,  constitute  fraud,  (as  the  deed 
was  recorded  within  eight  months,)  yet, 
where  there  are  so  many  other  badges  of 
fraud,  it  has  some  weight  in  fixing  the 
character  of  the  transaction.  It  aided  con- 
siderably the  purpose  of  presenting  Lee  to 
the  world,  as  the  owner  of  the  goods.* 

My  opinion  is,  that  the  deed  from  Lee 
to  Lang  was  fraudulent  and  void,  as  to 
creditors;  and,  on  both  grounds,  that  the 
decree  of  the  Chancellor  should  be  af- 
firmed. 

JUDGE  CO  ALTER: 

I  think  the  decree  in  this  case  may  be 
supported  on  two  grounds. 

Lee,  a  total  stranger  in  Baltimore,  ac- 
companies Lang  to  that  city,  in  the  fall  of 
the  year  1818,  for  the  purpose  of  purchas- 
ing goods. 

In   March   preceding,   he   had   purchased 

foods  of  Lang,  and  gave  his  bond  for 
2000;  the  price  subject  to  a  credit  for 
$335  66,  for  leather  returned.  This  was 
payable  the  1st  of  May  thereafter.  In  that 
month,  he  purchased  other  goods  of  Lang, 
to  the  amount  of  $1620  69,  for  which,  on 
the  15th  of  August,  1818,  he  gave  two  obli- 
gations, payable  on  demand,  endorsed  that 
they  were  for  goods  purchased  in  May  pre- 
ceding. These  goods  had  been  badly  laid 
in,  as  well  as  to  selection,  as  prices: 

428  and  would,  therefore,  not  *command 
the  money  for  which  they  were  sold. 

It  does  not  appear,  that  Lee  owned  any 
other  property,  except  a  moiety  of  the 
schooner  Fanny.  He  was  then  indebted  to 
Lang  in. these  several  sums,  when  they  went 
to  Baltimore.  Lang  was  well  known  there 
as  a  merchant,  and  introduces  Lee  in  such 
a  way,  as  to  procure  him  a  credit,  or 
credits,  to  the  amount,  in  all,  of  about 
$2500.  Was  he  entitled  to  such  credit,  and 
would  Lang  have  extended  it  to  him  him- 
self?    I  think  not.     He  was  then  indebted 


•I  would  not  be  understood  to  Impuffn  the  doctrine 
so  well  established,  and  applicable  to  the  common 
caseof  mortsrag'esand  deeds  of  trust,  that  possession 
is  no  evidence  of  fraud,  where  it  follows  the  deed, 
and  Is  consistent  with  Its  purposes.  My  remarks, 
indeed,  have  been  made  to  little  purpose,  if  they 
have  not  shewn  the  wide  difference  between  such 
cases  and  that  at  bar.— Note  in  Original  Edition. 


to  Lang  $3285,  which  he  was  unable  to  pay, 
as  he  says,  and  as  Lang  well  knew.  He 
had  hopes,  by  getting  more  goods,  and  be- 
ing permitted  to  trade  on  them,  that  his 
profits  would  enable  him  to  pay  his  debts. 
The  subsequent  conduct  of  Lang  proves, 
that  he  knew  that  this  was  his  situation: 
and,  at  all  events,  he  knew  that  he  owed 
him  a  large  sum,  of  which  he  had  paid  no 
part;  although  it  had  been  due  a  consider- 
able time.  These  facts  he  concealed,  when 
he  introduced  him.  Nay,  as  I  understand, 
he  laid  out  certain  portions  of  the  goods, 
as  for  himself,  for  which  Lee  alone  gave 
acceptances;  and  soon  after  their  return, 
actually  received  about  $500  worth  of  the 
goods,  thus  in  fact  purchased  for  himself 
by  Lee,  and  thus  far,  and  in  this  way,  re- 
ceived payment  from  Lee,  of  his  debt;  and 
furthermore,  (and  which  shews  his  knowl- 
edge of  Lee's  situation,  as  early  as  March, 
1819,)  he  procures  the  deed  of  trust  to  be 
executed  to  Browne,  on  which  his  claim 
is  now  founded,  for  the  moiety  of  the 
schooner,  and  the  whole  of  the  goods  on 
hand.  This,  however,  would  totally  have 
frustrated  Lee's  expectations  of  trading  on 
these  goods,  and  by  their  profits  paying 
his  debts,  had  not  Lang  agreed  to  such 
terms,  as  would  enable  Lee,  at  least  for 
eight  months,  to  continue  his  trade,  as  if 
nothing  of  the  kind  had  taken  place.  The 
deed,  consequently,  permits  him  to  go  on 
and  sell  the  goods,  as  if  no  such  deed  ex- 
isted; to  manage  and  receive  the  profits 
of  the  schooner,  and  to  be  accountable  for 
both,  if  required.  The  deed  is  accordingly 
held  up,  and  not  put  on  the  records,  nor 

was  the  property  delivered  to  the 
429      trustee.      On    the   contrary,   *Lec  is 

not  only  selling,  but  adding  to  his 
store.  For,  in  1819,  and,  I  presume,  after 
the  deed,  (though  no  date  is  given)  he  pur- 
chases, on  credit,  further  goods  in  Balii- 
more,  to  the  amount  of  about  $557. 

All    these    circumstances    convince    me, 
that  Lang  procured  Lee  a  credit  in  Balti- 
more, under  a  hope  that  he  would  thereby 
be  enabled  to  pay  of^f  the  debt  due  to  him, 
which  he   considered   desperate;   and  it  is 
of  no  consequence,  whether  his  views  and 
Lee's   were    the    same,   to   wit,   that  being 
enabled  to  get  other  goods  and  go  on  in 
trade,   he  would   finally  come  out  able  to 
pay  all  his  debts;  or  whether  he  intended 
to   get   a  security  on  the  identical  goods. 
Lang  seems  finally  to  have   combined,  as 
far  as  he  could,  both  views,  by  the  deed  of 
trust.     In  either  view,  however,  and  what- 
ever his  confidence  may  have  been,  in  Lee's 
honesty,  and  however  well  merited,  he  cer- 
tainly intended,  in  this  way,  to  get  $500  of 
his  debt  paid  at  once,  and  to  have  a  better 
chance    for    the    payment    of    the    residue. 
Had  Lee  succeeded  as  he  hoped,  he  might 
have  paid  all;   but  Lang  had  no  right  to 
better  his  own   prospects   of  payment,  by 
throwing  a  risque  on  others,  without  a  fair 
disclosure  of  what  he  knew  of  Lee's  situ- 
ation, and  his  own,  in  relation  to  him.  Had 
this  been  stated,  the  credit  would  not  have 
been  obtained;   and  the  $500  of  goods  re- 
ceived, and  the  deed  of  trust,  are  full  proof 
of  the  reasons,  why  this  disclosure  was  not 
made. 
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I  think,  therefore,  on  this  ground,  that 
he  has  no  title  to  the  aid  of  a  Court  of 
Equity. 

But,  as  ai  present  advised,  I  am  also  of 
opinion,  that  the  first  ground,  taken  in  the 
decree  of  the  Chancellor,  is  correct.  For, 
what  fair  purpose,  can  a  man  take  a  deed  of 
trust  on  all  the  goods  in  a  merchant's 
store,  expressly  stipulating,  that  the  goods 
are  to  remain  in  his  possession,  until  called 
for  by  the  trustee,  and  he  empowered  to 
make  sale  of  them,  and  merely  rendering 
him  accountable  to  the  trustee?  Even  if 
the  deed  had  been  instantly  recorded,  would 

it  import  to  the  world  any  thing  of 
430       greater   validity,    *as    a    lien    on    the 

goods,  than  an  instrument  of  writ- 
ing, whereby  a  merchant  agrees  that  he 
owes  a  given  sum,  and  engages  to  apply 
all  the  net  gains  of  his  sales,  after  his  sup- 
port and  reasonable  expenses,  to  the  pay- 
ment of  that  creditor,  and  if  the  debt  is  not 
paid  by  a  given  day,  that  he  will  deliver 
the  goods  remaining  on  hand,  to  B.  to  be 
sold  to  pay  the  debt?  Would  not  the  cred- 
itor here  trust  solely  to  the  honesty  of  his 
debtor,  to  do  what  he  had  promised?  He 
might  pay  other  debts  with  the  money; 
purchase  other  goods  with  it;  or  in  any 
other  way,  violate  his  promise.  Suppose 
this  instrument  recorded,  and  known  to  the 
whole  world;  would  it  prevent  another 
creditor,  having  express  notice  of  it,  from 
receiving  payment  of  a  debt  due  to  him 
from  the  merchant,  even  from  monies 
which  he  knew  to  arise  from  the  sale  of 
those  goods?  Or  if  he  takes  goods  in  dis- 
charge of  his  debt,  is  he  in  a  worse  situation 
than  if  he  had  received  payment  by  monies 
in  the  drawer? 

It  would  be  readily  admitted,  that  all  the 
purchasers  of  goods  would  not  have  to  see 
to  the  application  of  the  purchase  money, 
to  the  discharge  of  the  debt  so  secured. 
But  it  may  be  said,  that  another  creditor, 
having  knowledge  of  this  supposed  lien, 
knows  that  a  payment  to  him  is  a  misap- 
plication of  the  purchase  money,  and  it 
will  be  a  fraud  in  him  to  receive  it.  But  if 
there  is  a  lien  on  the  goods  themselves, 
before  they  are  taken  possession  of  by  the 
trustee,  must  not  every  one  see  that  the 
trustee  or  creditor  gets  the  money?  The 
question  then  is,  does  the  title  pass  to  the 
trustee,  in  such  case,  before  he  gets  pos- 
session? If  it  does  pass  before,  then  by 
what  right  does  the  merchant  continue  to 
sell  the  goods?  We  are  told  he  sells  merely 
as  factor  or  agent;  and  that  if  a  man,  know- 
ingly receives  a  debt  due  to  him  by  a  factor 
or  agent,  out  of  the  goods  or  monies  of  his 
principal,  it  will  be  a  fraud,  and  he  will  be 
liable  to  the  principal.  But  here  there  has 
been  no  absolute  sale  of  the  goods  to  the 
creditor    or    his    trustee;    no    price    agreed 

on;  no  change  of  the  name  of  the 
431       owner  of  the  store  or  books;  no  *one 

act  which  attends  a  sale  of  the  goods; 
and  the  store  is  now  conducted  for  the 
purchaser.  In  fact,  the  original  owner  re- 
mains in  possession,  sells  for  himself,  and 
on  his  own  account,  takes  on  himself  all 
bad  debts,  and  to  every  intent  and  purpose, 
is  owner,  at  least  until  his  possession  is 
disturbed,  and   the   goods   taken   from   him 


by  the  trustee.  Now,  though  a  subsequent 
deed  of  trust,  accompanied  by  a  delivery 
of  possession  to  the  trustee,  might  not  be 
such  sale  as  was  contemplated  by  the  first 
deed;  yet  has  any  title  passed  by  that  deed, 
until  the  trustee  therein  gets  possession, 
which  will  prevent  any  bona  fide  creditor 
from  procuring  a  proper  lien  on  the  prop- 
erty so  situated?  In  other  words,  are  not 
the  covenants  in  the  deed,  so  entirely  op- 
posed to  the  notion  of  a  security,  (any 
other  than  the  party  had  in  the  honor  and 
integrity  of  his  debtor,  so  long  as  the  goods 
remained  in  his  possession,)  as  to  oppose 
no  obstacle  to  a  subsequent  incumbrance? 
The  debtor  might  have  sold  the  goods,  and 
paid  this  last  debt,  and  this  payment  would 
have  stood  good,  as  all  will  admit,  unless 
the  creditor  had  notice  that  the  monies, 
so  received,  arose  from  the  sale  of  these 
goods.  The  first  incumbrancer  trusts  them, 
not  to  his  lien  on  the  goods,  until  his  trus- 
tee gets  them;  but  to  the  integrity  of  the 
debtor,  and  that  he  will  not  deprive  him 
of  the  fund.  In  this  situation,  it  appears 
to  me,  his  lien  is  on  the  conscience  of  his 
debtor,  not  on  his  goods.  This  will  not 
be  permitted. 

The  debtor  continues  owner  or  not,  of 
his  goods,  at  the  election  of  one  creditor; 
and  thus  others  are  embarrassed  in  their 
remedies,  and  ultimately  defrauded;  and, 
therefore,  such  deed,  it  at  present  seems 
to  me,  must  be  considered  as  void  per  sc. 
Had  the  trustee,  Browne,  taken  possession 
of  the  goods  before  the  second  deed  of 
trust,  it  might  have  been  another  matter, 
or  before  a  judgment  recovered  against 
Lee,  in  case  of  a  judgment  creditor.  This 
was  not  done.  Such  act  of  taking  posses- 
sion might,  from  its  date,  have  purged  the 
deed  of  its  original  vice,  by  discharging  it 
of  that  condition,  which  rendered  the 
432  lien  ^abortive.  This  deed  it  not  like 
a  mortgage,  which  stipulates  that  the 
mortgagor  may  remain  in  possession  and 
receive  the  profits.  There  the  title  to  the 
property  itself  remains  in  the  mortgagee. 
Here  no  profits  can  arise,  except  by  the 
sale  of  the  goods;  and  a  power  to  sell,  so 
long  as  it  continues,  likens  the  case  to, 
or  makes  it  stronger  than,  that  of  an  abso- 
lute deed,  the  vendor  remaining  in  posses- 
sion; for  that  is  compatible  with  a  trust 
that  the  property  shall  remain  unchanged, 
and  continue  the  property  of  the  purchaser. 

In  the  present  case,  therefore,  and  so 
far  as  it  regards  the  deed  and  delivery  of 
the  goods  to  Henley,  I  think  the  creditor 
under  the  first  deed  must  be  postponed  to 
him  under  the  second. 

JUDGE  CABELL: 

When  one  person  requests  information 
from  another,  concerning  the  circumstances 
of  a  third,  for  the  purpose  of  determining 
whether  that  third  person  be  trust-worthy 
or  not,  he  from  whom  the  information  is 
sought,  may,  if  he  please,  decline  giving 
any  information  whatever.  But  if,  knowing 
the  object  of  the  enquiry,  he  professes  to 
give  information  at  all,  he  is,  in  the  lan- 
guage of  Lord  Kenyon,  Eyre  v.  Dunsford, 
1  East.  318,  "bound  in  justice  and  in  com- 
mon honesty,  to  give  a  fair  representation 
of  what  he  knows.    This  obligation  to  make 
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a  fair  representation,  necessarily  excludes 
the  right  to  withhold  any  known  fact,  ma- 
terial to  the  formation  of  a  correct  opinion. 
The  suppression  of  such  a  fact  is  equal  to 
the  suggestion  of  a  known  falsehood." 

This  principle  is  clearly  applicable  to, 
and  decisive  of,  the  present  case. 

Lang  did  not  wait  to  be  called  on.  He 
volunteered  his  information,  for  the  pur- 
pose of  obtaining  a  credit  for  Lee;  but  he 
concealed  the  important  fact,  that  Lee  was 
at  that  moment  indebted  to  him  more 
433  than  he  was  worth.  ♦Had  this  fact 
been  communicated,  it  is  very  proba- 
ble that  the  credit  would  not  have  been 
given.  However  that  may  be,  it  was  a  fact 
which,  in  common  honesty,  he  ought  to 
have  made  known. 

Independently  of  the  general  conclusion 
of  law,  that  the  suppression  of  such  a  fact 
was  fraudulent,  in  relation  to  those  who 
are  injured  by  it,  Lang's  subsequent  con- 
duct affords  abundant  proof,  that  in  con- 
cealing it,  he  was  influenced  by  an  intent 
to  deceive  and  defraud. 

On  this  ground,  I  am  for  affirming  the 
decision  of  the  Chancellor. 

As  to  the  other  point,  that  the  deed  under 
which  Lang  claims,  is  fraudulent  per  se, 
it  is  one  on  which  I  feel  some  difficulty; 
and  as  it  is  certainly  one  of  great  impor- 
tance, and  not  necessary  to  be  decided  in 
this  case,  I  purposely  abstain  from  giving 
any  opinion  on  it,  that  the  question  may  be 
considered  open  for  discussion,  whenever 
it  may  again  occur,  before  a  fuller  Court. 
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Administrator  A*— Salt  against  Quardlan  of  Decedent's 
Widow.— It  seems,  that  the  executor  or  adminis- 
trator of  a  husband  wbo  had  survived  his  wife, 
but  had  never  taken  administration  on  her  estate, 
may  sue  the  guardian  of  the  wife  for  her  estate 
committed  to  him. 

Attachmentst— Absent  Debtor— Decree  between  Debtor 
and  aarnlshee.J-Wherea  foreifirn  atUchment  Is 
sued  out,  asrainst  an  absent  debtor  and  a  resident 
garnishee,  in  a  case  equitable  in  its  nature,  it  is 
competent  to  the  Court  of  Chancery  to  decree 
between  the  debtor  and  the  g-arnishee.  what  may 
be  due  from  the  latter  to  the  former,  after  satis- 
fyinsT  the  claims  of  the  plaintiff.  But  the  evi- 
dence, in  such  case,  must  arise  from  the  pleadinffs 
and  proofs  between  plaintiff  and  defendant 

Chancery  Practice-Decree  against  One  of  Two  Admin- 
Istrators.— A  decree  may  be  rendered  ag-afnst  one 
only  of  two  administrators,  if  it  appear  that  one 
only  has  all  the  assets. 

Same— Order  of  Reference— Examination  of  Defend- 
ants  on  Oath -Effect. —A  Court  of  Chancery  may 
direct  the  reference  of  a  case  to  a  master,  with 
authority  to  examine  the  defendants  on  oath; 
and  such  examination  will  have  the  effect  of  an 
answer. 

Executors— Decree  ag^alnst— De  Bonis  Proprlls.— Where 
a  balance  is  found  in  the  hands  of  an  executor 
or  administrator,  the  decree  should  be  de  bonis 
proprlis:  and  an  acknowledgment  of  assets,  with 
other  circumstances,  will   have  the  same  effect. 

Attachment— Payment  of  Interest  by  Qarnlshee.S— 
Although  a  defendant  is  restrained  from  paying 


'Administrators.— See  irenerally.  monofirraphic  note 
on  "Executors  and  Administrators"  appended  to 
Rosser  v.  Depriest.  BGratt  fl. 

tAttachments.— See  monofirraphic  note  on  "Attach- 
ments'* appended  to  Lancaster  v.  Wilson,  27Qratt 
024. 

tSame-BqalUble  Claims.— Purely  equitable  claims 
as  well  as  lesral  demands  may  be  made  the  subject 
of  foreign  attachment.  Mooi-e  v.  Holt,  10  Gratt  292, 
citlnff  principal  ca.se  as  so  boldinff. 

(Chancery  Practice -Decrees  between  Codefendants. 
—In  Whitlock  V.  Gordon.  1  Va.  Dec.  251,  Wingfibld. 
P..  delivering  Ihe  opinion  of  the  court,  said:    "In 


money,  by  attachment,  he  ouirht.  nevertheless, 
to  pay  interest,  during  the  time  be  was  so  re- 
strained, if  be  continues  to  hold  the  money. 

The  controversy  between  the  appellant 
and  appellee  in  this  Court,  arose  out  of 
two  suits  in  the  Superior  Court  of  Chan- 
cery of  Fredericksburg,  in  which  both  of 
them  were  defendants. 

The  bill,  in  one  of  thoise  suits,  was  ex- 
hibited by  James  Webb,  executor  of  Robert 
Jeffries,  against  Joseph  Fauntleroy,  admin- 
istrator de  bonis  non  of  Griffin  M.  Faunt- 
leroy, Thomas  Jones  and  Elizabeth  his 
wife,  and  Peter  Northern.  And  it  sets 
forth,  that  the  plaintiff's  testator,  Jeffries, 
married  Elizabeth  Chinn,  daughter,  co-dev- 
isee and  co-legatee  of  Robert  Chinn,  de- 
ceased, and  survived  his  said  wife;  that 
Griffin  M.  Fauntleroy  was  one  of  the  execu- 
tors of  Robert  Chinn,  and  the  guardian  o£ 
his  daughter  Elizabeth,  and  died  without 
having  settled  the  accounts  of  his  guardian- 
ship, indebted  to  his  ward,  and  leaving 
ample  estate  to  satisfy  the  debt;  that  the 
executors  of  Griffin  M.  Fauntleroy,  having 
died  before  they  had  completed  the  admin- 
istration; administration  de  bonis 
435  I  non  of  his  estate,  *with  the  will  an- 
nexed, was  granted  to  his  son,  Joseph 
Fauntleroy;  to  whose  hands  sufficient  assets 
came  to  satisfy  the  plaintiff's  demand;  that 
Joseph  Fauntleroy,  without  settling  his 
father's  guardian's  account,  and  paying  the 
balance,  divided  the  assets  of  his  testator. 
Griffin  M.  Fauntleroy,  among  his  legatees, 
(of  whom  Elizabeth,  the  wife  of  Thomas 
Jones,  was  one)  and  then  removed  from 
Virginia;  and  that  Peter  Northern  was  in- 
debted to  Joseph  Fauntleroy  in  a  sum  suf- 
ficient to  satisfy  the  plaintiff.  The  bill, 
therefore,  prays  that  Joseph  Fauntleroy 
may  render  an  account  of  his  testator,  Grif- 
fin M.  Fauntleroy's  guardianship  of  Eliza- 
beth Chinn,  and  that  the  balance  found  due 
thereon   may   be   decreed   to    the   plaintiff; 


relation  to  decrees  between  codefendants.  I  under- 
stand the  rule  in  Vlrflrlnia  to  be  tbe  same  as  that 
laid  down  by  Lords  Eldon  and  Redbsdali  in  the 
house  of  lords,  in  tbe  case  of  Chanity  ▼.  Lord  Dan- 
sany,  3  Sch.  &  Lef.  089.  that  'whenever  a  case  Is 
made  out  between  the  defendants  by  evidence  aris- 
infiT  from  the  pleadlnir  and  proofs  between  the 
plaintiff  and  the  defendants,  a  court  of  equity  is 
entitled  to  make  a  decree  between  the  defendants, 
and  is  bound  to  do  so.*  "  McNiel  v.  Baird.  6  Manf. 
818:  Allen  V.  Morgran,  8  Gratt  «0:  Morris  v.  TerrelL 
2  Rand,  fl:  Mnnday  v.  Vawter,  8  OratL  ftl8:  Temple- 
man  V.  Fauntleroy,  8  Rand.  -184. 

On  the  subject  of  decrees  between  codefendants. 
the  principal  case  is  also  cited  in  Blair  v.  Tbomp- 
Bon,  11  Gratt.  449.  451 :  foot-noU  to  Oald  v.  Myers.  SS 
Gratt.  888:  foot-note  to  Allen  v.  Morgan.  8  Gratt  60: 
Vance  v.  Evans.  11  W.  Va.  870:  Kent  v.  Chapman. 
18  W.  Va    603:  Watson  v.  Wtwlnton.  S8  W.  Va.  sm. 

See  further,  on  this  subject,  foot-note  to  Blair  t. 
Thompson.  11  Gratt  448:  foot-note  to  Glenn  v.  Clark. 
21  Gratt  85:  monog^raphic  nots  on  "Decrees"  ap- 
pended to  Evans  V.  Spurfirin.  II  Gratt  615. 

Slntere«t  Money  Which  Party  U  Restrained  frM 
Pnyln^.— The  safe  and  sound  doctrine  is.  that  if  the 
party,  thougrh  restrained  from  paying^.  holds  and 
uses  the  money  (and  we  must  presume  he  uses,  ii 
he  continues  to  hold  it),  he  ouffht  to  pay  inurest 
because  the  owner  of  the  debt  has  a  right  to  the 
interest:  because  money  is  worth  its  interest:  and 
if  the  holder  does  not  think  so.  he  has  always  the 
privilege  of  bringing  the  money  into  court  Sharp* 
V.  Rock  wood.  78  Va.  84.  quoting  from  the  principal 
case.  To  the  same  effect  the  principal  case  Is  died 
and  quoted  from  with  approval  in  Shipman  t. 
Fletcher,  96  Va.  fiOO.  28  S.  E.  Rep.  325:  Childs  v.  Hnrd. 
32  W.  Va.  117.  9  S.  E.  Rep.  882:  Darby  v.  GllUgan,  87 
W.  Va.  69.  16  S.  E.  Rep.  611;  CJoda  v.  Thompson.  » 
W.  Va.  71,  19  S.  E.  Rep.  549. 
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that  the  property  derived  from  Griffin  M. 
Fauntleroy's  estate  in  the  hands  of  Thomas 
Jfines  and  wife,  may,  if  necessary,  be  sub- 
jected to  this  debt;  that  the  money  tlue 
from  Peter  Northern  to  Joseph  Fauntleroy, 
may  be  attached  in  his  hands,  to  answer 
the  plaintiff's  demand;  and  general  relief. 
In  the  other  suit,  the  bill  was  exhibited 
by  William  Alderson  and  Nancy  his  wife, 
against  the  same  defendants;  and  sets  forth, 
that  the  female  plaintiflF,  Nancy,  was  another 
.<iaugrhter,  co-devisee  and  legatee  of  Robert 
Chinn;  and  that  Griffin  M.  Fauntleroy,  the 
■executor  of  her  father,  was  also  her  guard- 
ian; and  the  allegations  of  this  bill,  in  all 
other  respects,  and  the  prayer  thereof,  are 
in  substance  the  same  as  those  of  the  other 
bill  above  stated. 

Peter  Northern,  the  garnishee,  died  be- 
fore appearance;  and  both  suits  were  reg- 
ularly revived  against  Henry  L.  Yeatman 
and  Samuel  Templeman,  his  administrators, 
by  bills  of  revivor,  calling  on  them  to  state 
the  amount  of  the  debt  due  from  their  in- 
testate to  Joseph  Fauntleroy,  the  absent 
defendant. 

As  to  the  defendants  Jones  and  wife, 
both  bills  were  regularly  taken  for  con- 
fessed. 

The  answer  of  the  defendant,  Joseph 
Fauntleroy,  to  the  bill  exhibited  by  Webb, 
executor  of  Jeffries,  saving  all  exceptions 
to  Webb's  right  to  sue  for  the  choses 
436  *in  action  of  his  testator's  deceased 
wife,  fairly  puts  in  issue  the  matters 
of  account  alledged  in  the  bill.  His  answer 
to  the  bill  of  Alderson  and  wife,  puts  in 
issue  the  matters  of  account  therein  al- 
ledged, without  any  objection  to  their  right 
of  action. 

The  answers  of  Templeman  and  Yeatman, 
administrators  of  Northern,  (the  garnishee) 
to  both  the  bills,  are,  mutatis  mutandis, 
the  same.  They  state,  that  their  intestate 
died  indebted  to  Joseph  Fauntleroy,  the 
absent  defendant,  as  per  account  referred 
to;  but  a  controversy  had  arisen  concern- 
ing part  of  the  land  sold  by  Fauntleroy  to 
Northern,  which  in  its  event  might  consid- 
erably reduce  the  debt:  and  that  they  were 
willing  to  render  an  accoimt  of  the  money 
really  due,  and  to  pay  it  according  to  the 
orders  of  the  Court. 

The  defendant  Joseph  Fauntleroy,  was 
ordered  in  each  suit  respectively,  to  render 
accounts  of  his  testator.  Griffin  M.  Faunt- 
leroy's guardianship  of  Elizabeth  Chinn, 
(Mrs.  Jeffries,)  and  of  Nancy  Chinn,  (Mrs. 
Alderson.)  The  commissioner  reported  a 
balance  of  521.  17,  1,  with  interest  on  241. 
0,  6,  part  thereof,  from  December  31,  1817, 
till  paid,  due  from  G.  M.  Fauntleroy's  es- 
tate to  his  ward,  Mrs.  Jeffries;  and  44l. 
13.  15^,  with  interest  on  211.  15,  9^4,  part 
thereof,  from  the  same  date,  due  to  his 
ward,  Mrs.  Alderson.  There  being  no  ex- 
ception to  these  reports,  they  were  ap- 
proved by  the  Court,  and  there  is  no  dispute 
about  them. 

The  Court  then  (in  both  suits)  ordered 
the  defendant,  Joseph  Fauntleroy,  to  ren- 
der an  account  of  his  administration  of  his 
testator,  G.  M.  Fauntleroy's  estate;  and  di- 
rected the  commissioner  to  ascertain  and 
report  the  amount  due  by  Northern's  es- 
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tate  to  Joseph  Fauntleroy,  at  the  time  the 
restraining  order  was  served  on  his  admin- 
istrators, Yeatman  and  Templeman;  and, 
for  that  purpose,  authorised  him  to  require 
those  defendants  to  state  the  amount  on 
oath. 

437  *The   account   of  Joseph   Fauntle- 
roy's administration  of  G.  M.  Faunt- 
leroy's estate,  was  waived  by  the  plaintiffs 
in  both  suits. 

The  commissioner  reports  the  balance 
due  from  Northern's  estate  to  Joseph 
Flauntleroy,  at  the  date  of  the  restraining 
order,  to  be  $1815  68  cts.  of  which  $1382  80 
cts.  is  principal.  The  attachment  bore  date 
April  26,  1816,  and  was  served  on  Yeatman, 
July  28,  1817,  and  on  Templeman,  August 
5,  1817. 

In  regard  to  this  account,  the  commis- 
sioner reports:  That  Templeman  did  not 
attend  at  his  office,  but  wrote  him  a  letter 
desiring  him  to  state  specially,  that  the 
bonds  for  the  sale  of  Northern's  personal 
estate;  fell  due  December  9,  1812;  and  that 
the  estate  was  settled  by  Yeatman,  the  act- 
ing administrator,  and  divided  between 
Northern's  widow  and  children,  together 
with  the  lands,  including  that  purchased  of 
Fauntleroy.  That  Yeatman  did  attend  at 
the  taking  of  the  account;  and  being  exam- 
ined on  oath,  stated,  that  he  had,  in  Febru- 
ary or  March,  1814,  turned  over  to  his 
co-administrator,  Templeman,  sundry 
bonds,  taken  for  the  proceeds  of  sales  of 
his  intestate's  personal  estate,  amounting 
to  about  $2000,  to  be  applied  to  the  satis- 
faction of  Fauntleroy's  claim,  and  some 
small  debts;  that  the  joint  answers  filed 
in  these  causes  for  both  administrators, 
(in  which  it  is  stated,  that  they  are  willing 
to  pay  the  amount  due  to  their  co-defend- 
ant, Fauntleroy,)  were  prepared  and  filed 
by  Templeman,  and  never  seen  by  Yeatman 
till  after  they  were  filed;  and  that  none  of 
the  assets  of  Northern's  estate  remained 
in  his  (Yeatman's)  hands. 

No  exceptions  were  taken  to  this  report. 

April  24,  1820,  Chancellor  Green  decreed, 
that  the  defendant,  Joseph  Fauntleroy, 
should  pay  to  the  plaintiff,  Webb,  executor 
of  Jeffries,  521.  17,  1,  with  5  per  cent,  per 
annum  interest  on  241.  0,  6,  part  thereof, 
from  January  1,  1818,  and  the  costs  of  his 
suit;  and  to  the  plaintiffs  Alderson  and 
wife,  441.  13,  V/i,  with  like  interest  on  211. 
15,  954»  part  thereof,  from  the  same 

438  date,    and    the    costs    *of    their    suit. 
And     the     plaintiffs     consenting     (in 

favor  of  Fauntleroy)  to  waive  a  decree  for 
them  against  Templeman,  the  Court  fur- 
ther decreed  against  the  administrator, 
Templeman,  alone,  and  de  bonis  propriis, 
that  he  should  pay  his  co-defendant,  Faunt- 
leroy, $1815  68  cts.  with  6  per  cent,  per 
annum  interest  on  $1398  47  cts.  from  April 
25,  1816,  subject  to  a  credit  for  his  costs 
in  the  two  suits. 

From  this  decree,  Templeman  appealed 
to  this  Court. 

Leigh,  for  the  appellant. 

Stanard,  for  the  appellee. 

June  18.    JUDGE  CARR: 

This  controversy  arose  out  of  two  suits 
in  the  Chancery  Court.  Webb,  executor 
of  Jeffries,  filed  a  bill  against  Joseph  Faunt- 
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leroy,  administrator  de  bonis  non  of  Griffin 
Fauntleroy,  who  had  been  the  guardian  of 
Elizabeth,  the  wife  of  Jeffries.  The  bill 
states,  that  Elizabeth  inherited  a  consider- 
able fortune  from  her  father,  Robert  Chinn: 
that  Griffin  Fauntleroy,  as  her  guardian, 
received  her  property:  that  Jeffries  married 
her  while  an  infant:  that  she  died,  and, 
subsequently,  her  husband  also,  without 
administering  on  her  estate,  and  without 
any  settlement  of  the  guardianship:  that 
Joseph  Fauntleroy,  the  administrator,  had 
removed  from  the  State;  and  that  one  North- 
ern, a  resident,  owed  him  a  sum  sufficient 
to  discharge  what  would  be  found  due 
from  his  intestate,  as  guardian.  It  prayed 
a  settlement  and  decree.  The  other  bill 
was  filed  by  Alderson  and  his  wife,  she 
being  another  daughter  of  Robert  Chinn, 
having  the  same  guardian.  It  states  the 
same  case,  makes  the  same  parties,  and 
prays  the  same  relief.  The  suits  were  pro- 
ceeded in  jointly,  as  having  but  one  object. 
Reports  were  taken  and  confirmed,  both 
as  to  the  guardian's  account,  and  the  debt 

due  from  the  resident  defendant  to 
439      the  absentee.     Northern  *died  in  the 

progress  of  the  suits,  and  they  were 
renewed  against  his  administrators,  Yeat- 
man  and  Templeman.  Finally,  the '  Court 
decreed  against  the  absent  defendant, 
Fauntleroy,  521.  17,  1,  in  favor  of  the  plain- 
tiff, Webb;  and  against  the  said  defendant, 
441.  13,  15^,  in  favor  of  Alderson  and  wife. 
In  these  decrees,  all  parties  acquiesced;  but 
the  Court  went  on,  and  decreed,  in  favor 
of  Fauntleroy  against  Templeman,  one  of 
Northern's  administrators,  the  sum  of 
$1815  68  cts.;  and  it  is  from  this  decree  that 
the  appeal  is  taken. 

The  first  point  taken  for  the  appellant  in 
the  argument,  was,  that  Webb,  as  admin- 
istrator of  Jeffries,  could  not  maintain  this 
action,  as  Jeffries  had  never  administered 
on  his  wife's  estate.  This  objection  applies 
solely  to  the  case  of  Webb.  If  we  were, 
therefore,  to  say  that 'Webb  could  not  sue, 
how  would  this  affect  the  decree  as  to  Al- 
derson and  wife,  or  as  to  the  appellant 
Templeman,  which  stands  on  ground  wholly 
distinct?  If  it  were  necessary  to  decide  the 
point,  I  should  doubt,  considerably,  the 
correctness  of  the  position  taken  by  the 
appellant's  counsel;  especially  in  such  a 
case  as  this,  where  the  feme  married  in 
her  infancy,  and  there  is  no  suggestion  by 
the  defendant  of  her  having  contracted 
debts;  that  being  the  only  reason  why  a 
husband  need,  in  any  case,  administer. 
Hendren  v.  Colgin,  4  Munf.  231.  There  is 
a  direct  and  high  authority,  that  the  execu- 
tor of  the  husband,  who  had  not  adminis- 
tered, may  sue  in  equity.  This  is  laid  down 
by  Lord  Hardwicke,  in  Elliott  v.  Collier, 
reported  in  1  Wils.  168;  3  Atk.  526,  and  1 
Ves.  15.  The  case  is  also  mentioned  as  of 
authority,  in  7  Johns.  Ch.  Rep.  229,  and  cited 
by  Judge  Tucker,  in  Chichester  v.  Va?s, 
1  Munf.  98,  as  authorising  Vass's  adminis- 
tator,  in  that  case,  to  sue. 

But  it  is  not  necessary  to  decide  this 
point,  for  the  reason  already  given;  and 
for  the  still  more  conclusive  reason,  that 
this  appeal  does  not  bring  it  before  us. 
The    question    existed   between   Webb    and 


Fauntleroy,  and  was  settled  by  the  Court 
of  Chancery,  in  the  decree  between 

440  them,  *frcm  which  there  is  no  appeal. 
Webb  is  no  party  to  the  case  before 

this  Court.  The  appeal  is  taken  by  Tem- 
pleman, from  the  decree  for  Fauntleroy 
against  him.  The  supersedeas  which  issued 
to  stay  proceedings,  is  limited  expressly  to 
the  decree  between  them;  leaving  Webb'b 
decree  in  full  force,  which  he  might  forth- 
with carry  into  execution. 

The  only  questions  which  this  record 
presents,  relate  to  the  decree  between  the 
co-defendants.  Could  the  Court,  in  a  case 
like  this,  of  foreign  attachment,  render  any 
decree  between  them?  First,  let  us  exam- 
ine what  kind  of  a  proceeding  this  is.  The 
statute  speaks  of  it,  as  a  "suit  for  relief  in 
equity,"  "by  bill."  The  defendant  is  to 
appear  and  give  security  for  performing 
the  decree.  The  Court  are  to  take  such 
proof  as  the  complainant  shall  offer,  &c. 
They  may  order  the  bill  to  be  taken  for 
confessed — make  such  order  or  decree  as 
shall  seem  just,  and  enforce  it  by  such 
means  as  have  been  heretofore  used  for 
enforcing  decrees.  These  phrases  certainly 
clothe  it  in  the  garb,  and  give  it  the  features 
of  a  proceeding  in  equity;  and  yet  we  know 
that  it  is  often  applied  to  cases  purely  legal; 
as,  if  an  absentee  owes  me  a  debt  by  bond, 
and  has  a  debtor  within  the  State,  I  may 
file  a  bill,  and  get  a  decree.  In  such  case, 
if  the  absentee  were  to  appear,  I  presume 
he  might  avail  himself  of  any  legal  defence. 
And  this  seems  to  have  been  the  opinion 
of  the  Federal  Court,  in  Wilson  v.  Koontz, 
7  Cranch.  202.  That  was  an  attachment  in 
Chancery  upon  a  note.  The  absentee  ap- 
peared, gave  security,  and  discharged  the 
attached  effects;  and  pleaded  the  statute 
of  limitations.  There  was  a  replication  and 
judgment  for  defendant.  On  the  appeal  it 
was  objected  that  the  plea  alone  was  insuf- 
ficient; there  should  have  been  an  answer 
also,  denying  the  debt.  The  Chief  Justice 
says,  that  objection  ought  to  have  been 
made  before  issue;  but  he  adds,  "if  it  be  a 
good  objection  in  cases  within  the  general 
jurisdiction  of  a  Court  of  Equity,  yet  it  is 
not  valid  in  a  case  like  the  present,  which 
is  really  a  case  at  law  between  the 

441  present    *parties."    I    apprehend  the 
correct  rule  to  be  this,  that  when  a 

case,  purely  legal,  is  the  subject  of  a  foreign 
attachment,  it  will  be  considered  substan- 
tially a  legal  proceeding,  and  conducted 
on  legal  principles.  But  where,  in  its  na- 
ture^ the  case  properly  belongs  to  a  Court 
of  Equity,  all  the  equitable  rules  and  prin- 
ciples will  attach  to,  and  govern  it.  If  this 
be  the  correct  standard,  there  can  be  no 
difficulty  in  assigning  the  case  before  us 
to  its  proper  forum.  It  is  emphaticallv  a 
case  for  equity;  a  call  by  the  representative 
of  a  ward,  on  the  representative  of  a 
guardian,  to  render  an  account  of  the 
guardianship.  If  Fauntleroy  had  resided 
in  Virginia,  this  must  have  been  a  suit  in 
equity.  His  removal  certainly  cannot  make 
it  less  so:  but  that  removal  gives  the  plain- 
tiffs a  right  to  add  the  defendant  Northern: 
and  thus,  incidentally,  gives  the  Court  cog- 
nizance of  the  debt  said  to  be  due  from 
him    to    Fauntleroy.     If,   when   Fauntleroy 
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appeared,  he  had  given  security  to  perform 
the  decree,  the  attachment  would  have  been 
discharged,  and  the  case  have  proceeded 
upon  the  subject  of  the  guardianship  alone. 
But  no  bond  and  security  being  given,  the 
plaintiffs  had  a  right  still  to  retain  the  gar- 
nishee in  Court;  and  the  Court  continued 
to  have  both  the  subjects  before  them.  I 
think,  therefore,  we  may  call  this  a  regular 
suit  in  equity,  against  both  defendants,  and 
subject  to  all  equitable  rules  and  principles. 

That  equity  may  decree  between  co-dc  - 
fendants  **is  a  jurisdiction,"  (says  Lord 
Redesdale,  2  Sch.  &  Lefr.  698)  "long  settled 
and  acted  on,  and  the  constant  practice  of 
a  Court  of  Equity;  so  much  so,  that  it  is 
unnecessary  to  state  any  case  in  its  sup- 
port." In  the  same  case  (Chamley  v.  Dun- 
sanny,  &c.  an  appeal  from  Ireland  to  the 
House  of  Lords)  Lord  Eldon  says,  "It  is 
said  that  a  decree  is  made  between  defend- 
ants, and  that  such  is  contrary  to  the  prac- 
tice of  a  Court  of  Equity,  because  there 
cannot  be  a  cross-examination  between  co- 
defendants.  But,  my  Lords,  where  a  case 
is  made  out  between  defendants,  by  evi- 
dence arising  from  pleadings  and  proofs 
between  plaintiffs  and  defendants. 
442  *a  Court  of  Equity  is  entitled  to  make 
a  decree  between  defendants.  Fur- 
ther, my  Lords,  a  Court  of  Equity  is  bound 
to  do  so.  The  defendant  chargeable,  has 
a  right  to  do  so.  The  defendant  chargeable, 
has  a  right  to  insist  that  he  shall  not  be 
liable  to  be  made  a  defendant,  in  another 
suit  for  the  same  matter,  that  may  be  then 
decided  between  himself  and  his  co-defend- 
ant; and  the  co-defendant  may  insist,  that 
he  shall  not  be  obliged  to  institute  another 
suit,  for  a  matter  that  may  be  then  adjusted 
betw^een  the  defendants.  And  if  a  Court 
of  Equity  refused  so  to  decree,  it  would  be 
good  cause  of  appeal  by  either  defendant." 

The  general  power,  then,  to  decree  be- 
tween defendants,  is  clear,  with  this  qual- 
ification, that  the  case  must  be  made  out 
by  evidence  arising  from  the  pleadings  and 
proofs  between  plaintiffs  and  defendants. 
Let  us  see  whether  the  case  was  thus  made 
out  here. 

The  plaintiffs  charged  that  Fauntleroy 
was  indebted  to  them, — was  an  absentee, — 
and  that  Northern  was  indebted  to  Faunt- 
leroy. They  called  on  the  defendants  to 
answer  the  allegations  of  the  bills.  Faunt- 
leroy answers  as  to  the  guardianship,  put- 
ting that  matter  in  issue.  The  administra- 
tors of  Northern  answer,  confessing  that 
their  intestate  owed  money  to  Fauntleroy: 
that  the  amount  would  depend,  in  some 
degree,  on  a  contest  about  a  part  of  the 
land:  that  they  are  willing  to  accouiii;.  and 
pay,  as  they  shall  be  ordered.  Could  the 
Court  have  decreed  against  the  administra- 
tors, upon  this  answer,  the  amount  due 
from  Fauntleroy  to  the  plaintiffs?  Cer- 
tainly not.  They  do  not  state  the  sum  due: 
they  say  it  is  uncertain,  and  that  they  are 
willing  to  account.  Here  then,  the  plead- 
ings between  the  plaintiffs  and  these  ad- 
ministrators, rendered  it  necessary  to  order 
an  account,  to  ascertain  how  much  their 
intestate  owed  Fauntleroy.  If,  when  the 
case  was  before  the  commissioner,  the  ad- 
ministrators had  come  in  and  said,  "we  do 


not  wish  to  descend  to  particulars,  but  we 
acknowledge    before    you,    that    our 

443  intestate  owes  Fauntleroy  *enough 
to  discharge  the  claims  of  the  plain- 
tiffs;" the  commissioner  might  have  re- 
ported this  fact  generally.  But  instead  of 
that,  the  administrators  themselves  furnish 
to  the  commissioner,  from  the  books  of 
their  intestate,  every  item,  on  which  his 
report,  ascertaining  their  debt  to  Fauntle- 
roy, is  founded.  He  reports  that  debt  to 
be  $1815  68  cts.  There  is  no  exception  to 
this  report.  Indeed  there  could  not  be. 
Thus  is  the  case  between  the  defendants 
fully  made  out,  by  evidence  arising  from 
the  pleadings  and  proofs  between  plaintiffs 
and  defendants.  If  it  hid  happened  that 
the  debts  established  by  the  plaintiffs 
against  Fauntleroy,  had  been  equal  to  the 
debt  found  due  from  Northern's  estate  to 
Fauntleroy,  there  would  have  been,  there 
could  have  been,  no  objection  to  a  decree 
against  the  abministrators  for  the  whole 
debt.  And  can  it  make  any  difference  to 
them,  whether  they  are  decreed  to  pay  this 
debt  to  the  plaintiffs,  or  to  Fauntleroy.  A 
payment  to  cither,  will  equally  discharge 
the  debt.  Are  they  not,  in  duty  to  the 
estate,  bound  to  insist,  that  an  end  shall 
be  made  of  the  matter  in  this  suit:  that  the 
debt  being  ascertained,  and  the  expenses 
of  a  suit  mcurred,  there  shall  be  a  decree 
for  the  whole,  and  not  for  so  much  only, 
as  may  be  found  due  from  Fauntleroy  to 
the  plaintiffs;  leaving  the  estate  of  their 
intestate  liable  to  be  harassed  and  wasted 
by  the  costs  of  another  suit,  by  Fauntleroy, 
for  the  balance  due  him?  And  ought  the 
Court  to  leave  for  future  litigation,  a  matter 
thus  fully  and  fairly  settled?  The  case 
seems  to  me  to  be  directly  within  the  prin- 
ciple so  strongly  laid  down  by  Lord  Eldon. 

It  is  objected  next,  that  this  is  a  decree, 
not  only  between  co-defendants,  but  also 
between    the    administrators    of    Northern. 

1  do  not  consider  this  a  decree  for  one  of 
those  administrators  against  the  other.  In 
every  decree  against  executors  and  admin- 
istrators, the  Court  will  be  governed  by 
the  amount  of  assets  in  the  hands  of  each. 
If  it  shall  appear  that  one  administrator 
has    all    the    assets,    the    decree    will    be 

against    him,    for    he    has    the    fund. 

444  ♦Whether,    in    this    case,    the    Court 
were  justified  in   rendering  a  decree 

for  the  whole  debt,  against  Templeman,  we 
will  proceed  to  enquire. 

The  answer  purports  to  be  the  joint  an- 
swer of  the  administrators;  but  we  find  it 
sworn  to  by  Templeman  alone.  It  ac- 
knowledges assets,  a  willingness  to  pay  the 
debt  really  due,  and  to  account.  In  the 
order  of  reference  to  the  master,  to  ascer- 
tain what  sum  the  administrators  owed 
Fauntleroy,  when  the  restraining  order  was 
served,  he  is  authorised  to  examine  them 
on  oath.  It  is  a  rule  of  equity,  long  and 
well  settled,  that  in  a  reference  to  a  master, 
the  Court  may  direct  the  examination  of 
the  parties  on  oath.     Cowslade  v.  Cornish, 

2  Ves.  270;  Kirkpatrick  v.  Love,  Ambl. 
589;  3  P.  Wms.  288;  Purcel  v.  M'Namara, 
17  Ves.  439;  Hart  v.  Ten  Eyck,  2  Johns. 
Ch.  Rep.  513.  The  practice  is  founded  in 
that     pervading    principle    and     distinctive 
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feature  of  equity,  an  appeal  to  the  con- 
science of  the  party.  "Every  defendant," 
<says  Chancellor  Kent,  ubi  supra,)  "not- 
withstanding his  interest,  must,  in.  the  first 
place,  answer  the  bill;  and,  having  thus  an- 
swered as  a  party,  it  is  said  that  he  shall 
not  be  examined  in  chief,  in  the  character 
of  a  mere  witness.  But  when  a  reference 
is  ordered  upon  hearing,  then  the  enquiry 
becomes  necessarily  minute,  and  a  new  and 
more  detailed  investigation  is  opened,  to 
which  the  general  enquiries  in  the  bill,  are 
not  adapted.  Here  the  same  policy  and 
principles  of  the  Court,  which  required  an 
answer  to  the  bill,  apply,  and  call  again 
upon  the  conscience  of  the  party,  as  party, 
for  a  further  disclosure,  adapted  to  the 
minutiae  of  the  enquiry.  The  same  reasons 
which  required  an  answer  in  the  first  in- 
stance, require  an  examination  in  the  sec- 
ond." In  these  remarks,  I  entirely  concur. 
A  reference  in  such  cases,  with  the  order 
for  examining  the  defendant,  has  the  eflfect 
of  a  supplemental  bill  of  discovery,  and  the 
examination,  the  effect,  (I  conceive,)  of  an 
answer  to  that  bill.  •  Standing  on  the  same 
ground,  it  must  be  governed  by  the  same 

rules.  If,  where  it  makes  against 
445       *the  defendant,  it  is  evidence;  where 

it  makes  in  his  favor,  he  may  avail 
himself  of  it.  Recollecting  these  positions, 
let  us  look  at  the  proceedings  of  the  master, 
under  the  order  for  examining  the  admin- 
istrators. He  gave  them  notice  of  the 
order,  and  repeated  notices  to  attend  at  his 
office.  Templeman  never  would  attend; 
though  in  his  letter,  he  acknowledges  no- 
tice. This  was  a  contempt  of  the  order  of 
Court;  and,  taken  in  connexion  with  his 
answer  acknowledging  assets,  and  his  letter 
speaking  of  the  bonds,  authorises  the  con- 
clusion strongly,  that  he  refused  to  attend 
from  a  consciousness  that  he  must,  on  oath, 
have  stated  before  the  commissioner,  that 
the  assets  were  in  his  hands.  Yeatman, 
under  the  notice  to  him,  attended  and  sub- 
mitted to  be  examined.  In  his  answers  to 
the  different  interrogatories  put,  he  stated 
the  amount  due  to  Fauntleroy,  as  taken 
from  Northern's  books;  and  also,  the  fol- 
lowing facts:  that  the  estate  of  Northern 
was  settled,  and  the  settlement  returned 
to  Court,  prior  to  1814:  that  in  this  settle- 
ment, there  was  reserved  about  $2000  in 
bonds,  to  meet  this  debt  of  Fauntleroy's, 
the  bonds  being  those  taken  by  the  admin- 
istrators, on  the  sale  of  the  personal  estate: 
that  being  about  to  remove  to  Fauquier  in 
1814,  he  turned  over  all  these  funds  to  his 
co-administrator:  that  at  the  service  of  the 
restraining  order,  he  had  not  in  his  hands 
any  of  the  funds,  nor  has  he  had  at  any 
time  since:  that  the  answer,  purporting  to 
be  joint,  was  filed  by  Templeman  alone, 
after  his  removal,  and  had  never  been  seen 
by  him,  till  the  day  before  his  examination. 
Upon  the  principles  laid  down,  I  think  the 
Court  below  were  authorised,  from  these 
facts,  to  conclude  that  the  answer  was  the 
sole  answer  of  Templeman;  and  that  Yeat- 
man  had  none  of  the  assets  in  his  hands,  at 
the  service  of  the  restraining  order.  The 
decree,  therefore,  was  rightly  made  against 
Templeman  alone. 

But,  were   the   Court  right   in   decreeing 


de  bonis  propriis?     Clearly,  I  think.    It  is 

a   settled   rule  in   equity,  that   wherever  a 

balance  is  found  in  the  hands  of  an 

446  executor   *or   administrator,   the   de- 
cree shall  be  de  bonis  propriis;  and 

in  Moore's  ex'x.  v.  Ferguson  and  al.  2 
Munf.  421,  and  Sheppard's  ex'r.  v.  Starke, 
3  Munf.  29,  the  decrees  were  reversed,  be- 
cause, under  such  circumstances,  they  were 
de  bonis  testatoris.  Now,  here  Templeman 
acknowledges  assets.  The  bonds  had  been 
due  eight  years,  were  taken  to  the  admin- 
istrators themselves,  no  suggestion  that 
any  of  them  had  failed  or  were  uncollected; 
but  an  unqualified  admission  of  assets,  and 
a  readiness  to  pay,  when  ordered  Surely 
this  was  equal  to  a  report,  stating  assets. 

It  was  said  that  this  acknowledgment  of 
assets  by  Templeman,  was  an  admission, 
that  he  had  assets  to  pay  the  demands  of 
the  plaintiffs,  not  the  whole  debt  of  Faunt- 
leroy. But  this  is  a  palpable  mistake.  The 
answer  was  filed  in  1815,  and  the  report 
of  the  commissioner,  stating  the  balances 
due  the  plaintiffs,  was  not  taken  until  181S. 
and  before  this  report,  it  was  perfectiy  un- 
certain what  those  balances  would  be,  as 
they  depended  on  the  settlement  of  two 
guardianships.  Besides,  the  answer  ex- 
pressly states,  that  with  respect  to  the 
debt  from  Fauntleroy,  they  know  nothing. 
It  also  confesses,  that  there  is  a  debt  due 
from  the  estate  to  Fauntleroy,  and  that 
they  are  willing  to  account  and  pay  it;  re- 
ferring necessarily  to  this  debt. 

The  last  objection  to  the  decree  i^,  that 
it  gives  interest,  while  the  money  was  staid 
in  the  party's  hands,  and  it  would  have  been 
a  contempt  to  have  paid  it  out.  I  have 
examined  the  case  of  Tazewell's  ex'r.  v. 
Barrett  &  Co.  4  Hen.  &  Munf.  259,  and 
think  the  principle  decided  there,  directly 
applicable  to  the  present  duestion.  Taze- 
well  owed  money  to  Bland,  by  bond.  He 
was  served  with  a  subpoena  on  behalf  of 
Bland's  executors,  attaching  this  money 
in  his  hands.  After  this  service,  he  re- 
ceived notice  that  the  bond  had  been  as- 
signed. An  order  of  Court  was  subse- 
quently served  on  him,  to  restrain  him  from 
paying  the  money,  till  further  order. 

447  It  was  5  or  6  *years  before  this  order 
was  discharged;  and  in  a  suit  by  the 

assignees  of  the  bond,  the  question  was, 
whether,  during  this  time,  Tazewell  should 
pay  interest.  The  Court  decided  that  be 
should.  Judge  Roane  considered  the  prin- 
ciple as  settled  by  Hunter  v.  Spotswood,  1 
Wash.  145,  where  a  sheriff  sold  attached 
effects,  under  an  order  of  Court,  directin? 
him  to  pay  the  money  to  Hunter,  on  his 
giving  security;  which  he  failing  to  do,  the 
money  remained,  and,  it  is  said,  died  in 
the  sheriff's  hands  by  depreciation.  Yet  he 
was  decreed  .to  pay  interest.  In  all  such 
cases,  I  think  the  safe  and  sound  doctrine 
is,  that  if  the  party,  though  restrained  from 
paying,  holds  and  uses  the  money,  (and  we 
must  presume  he  uses,  if  he  continues  to 
hold  it,)  he  ought  to  pay  interest;  because 
the  owner  of  the  debt  has  a  right  to  the 
interest;  because  money  is  worth  its  inter- 
est; and  if  the  holder  does  not  think  so,  he 
has  always  the  privilege  of  bringing  the 
money    into    Court;    and    because,    if   the 
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debtor  could,  under  this  restraining  process, 
hold  the  debt  for  years,  without  interest, 
it  would  offer  a  strong  temptation  to  him, 
to  stir  up  claims  of  this  kind,  and  to  throw 
all  possible  obstacles  in  the  way  of  a  deci- 
sion of  the  questions  raised. 

JUDGES     COALTER     and     CABELL, 
concurred,  and  the  decree  was  affirmed.* 
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*Vaiden,  &c.  v.  Bell. 

October.  18». 
Replevin— AppeftI— Jurisdictional  Amoant— Wl^ere  an 

action  of  replevin  is  brought  to  try  the  title  to 
personal  property,  valued  In  tbe  declaration  at 
more  than  liOO,  and  judgment  is  rendered  for  tbe 
plaintiff,  and  $90  damag-es.  an  appeal  lies  to  tbe 
Court  of  Appeals. 

Same— When  It  Llas.t— A  writ  of  replevin  lay  at 
common  law  for  all  sroods  unlawfully  taken;  and 
tbis  was  tbe  law  of  Vircrinia,  until  the  act  of  1828, 
wblcb  abolished  that  writ  in  all  cases,  except  those 
of  distresses  for  rent. 

Same— Sane  —  Statute  —  Retrospective  Effect.— Th at 
ac^  is  not  retrospective,  and  does  not  affect  a  case 
where  tbe  action  was  brought  and  the  ludfirment 
rendered  before  its  passaire. 

Same— Omission  to  uive  Bond— Effect— The  omis- 
sion to  give  bond  and  security  before  the  issuing  of 
the  writ,  does  not  invalidate  the  writ,  but  only 
snbjecu  the  sheriff  to  an  action  by  the  defendanL 

Statute  of  LImlUtionst- Administrator- DUtrlbu. 
tee.— Where  the  characters  of  administrator  and 
distributee  unite  in  the  same  person,  who  holds 
possession  of  personal  property,  in  the  former 
character,  for  more  than  five  years,  his  rig-hts  as 
distributee  will  not  be  barred  by  the  statute  of 
limitations. 

Pleadlne  and  Practice  —  Pieas  —  Application  to 
Amenaed-Declaratlon.1— A  special  demurrer  and 
pltf^as  are  filed  to  the  same  declaration.  After- 
wards, the  joinder  in  demurrer  is  withdrawn,  and 
the  declaration  is  amended  in  the  point  specified  in 
the  demurrer,  and  issues  are  joined  on  the  same 
pleas.  No  further  notice  is  taken  of  the  demurrer, 
and  a  verdict  is  rendered  on  the  issues.  The 
demurrer  to  the  first  declaration  must  be  consid- 
ered as  abandoned,  and  the  pleas  to  the  first  decla- 
ration as  insisted  on  by  the  defendant  as  pleas  to 
the  second. 

Siune  —  Declaration  —  Allegations  —  Jeofails.  —  Under 
the  statute  of  Jeofails,  of  1810,  tbe  omission  to 
allege  property  In  the  plaintiff,  in  the  declara- 
tion, is  cured  after  verdict 

Replevin— Several  Pleas.— The  defendant  cannot 
plead  several  pleas  in  replevin,  by  our  statute;  but 
the  error  will  be  cured  by  verdict. 

This  was  an  appeal  from  the  Superior 
Court  of  Law  for  Charles  City  county. 

Bell  brought  an  action  of  replevin  against 
Vaiden  and  Shell,  to  recover  four  slaves. 
The  writ  issued,  and  was  executed,  without 
a  bond  being  taken,  according  to  the  act 
of  Assembly;  but  bond  and  security  were 
given  after  the  emanation  of  the  writ.    The 


*JuDOB8  Brooks  and  Qrsbn.  absent  tbe  latter  of 
whom  decided  the  case  in  the  Court  below. 

tReplevIn— When  it  Lies.- See  monographic  note 
on  "Detinue  and  Replevin*'  appended  to  Hunt  v. 
MarUn.  8  Gratt  678. 

By  tbe  old  common  law,  the  writ  of  replevin  was 
resorted  to.  for  the  redelivery  and  recovery  of  the 
specific  chattel:  a  remedy  in  some  respects,  more 
effectual  than  the  action  of  detinue.  The  gist  of 
tbe  action  was  the  tortious  taking.  Martin  v.  Mar- 
tin, 18  Leigh  603,  504,  citing  the  principal  case  as 
authority. 

tStatttte  of  Limitations.— See  generally,  mono- 
graphic note  on  ''Limitation  of  Actions"  appended  to 
Herrington  v.  Harkins.  1  Rob.  591. 

SPIeadlnjr  and  Practice  —  Pleas  —  Application  to 
Aoaended  Declaration.— To  a  declaration  in  assumvtit 
defendant  pleads  the  general  issue,  afterwards 
the  plaintiff,  under  leave  to  amend,  files  a  new  dec- 
laration as  a  substitute:  defendant  does  not  plead 
anew;  the  jury  is  sworn  to  try  the  issue,  and  ver- 
dict is  rendered  for  the  plaintiff.  Held  that,  as  the 
plea  to  the  first  declaration  was  applicable  to  the 
new  one,  and  was  not  withdrawn,  the  defendant 
must  be  understood  to  have  rested  his  defense  on 
the  same  plea  and  the  verdict  is  good.  Power  v. 
Ivie,7Leigh  147,  151,  citing  principal  case. 


sheriff  returned  that  he  had  executed  the 
writ  on  Vaiden  and  Shell,  and  had  taken 
three  of  the  slaves,  which  he  then  had  in 
possession,  in  consequence  of  the  failure 
of  Bell  to  give  bond  and  security;  and  that 
the  fourth  slave  was  with  Vaiden,  secreted 
by  him,  as  he  acknowledged. 

Bell   filed   his  declaration,  alledging  that 

Vaiden      and      Shell,      unjustly      detained 

three  of  the  slaves  above-mentioned,. 

449  ♦(the  fourth  being  omitted,  accord- 
ing to  the  return,)  and  laid  his  dam- 
ages at  $2100.  There  is  no  allegation  of 
property  in  the  plaintiff,  nor  of  an  unlawful 
taking. 

The  defendants  pleaded  five  pleas,  which 
were  afterwards  withdrawn,  and  they  were 
permitted  to  plead  anew.  The  cause  was- 
sent  back  to  the  rules;  and  the  defendants 
filed  a  special  demurrer  to  the  declaration, 
assigning  for  error,  that  there  is  no  place 
laid  in  the  declaration,  at  which  the  cap- 
tion is  said  to  have  taken  place. 

They  also  pleaded;  1st,  that  at  the  time 
of  the  supposed  taking  of  the  said  slaves,, 
the  property  of  them  was  in  the  said  Vai- 
den, as  administrator  de  bonis  non  of 
Thomas  Cowles,  deceased;  and  concluded 
with  a  verification;  2d,  that  at  the  time  of 
the  supposed  taking,  the  right  to  the  pos- 
session of  the  said  slaves  was  in  the  said 
Vaiden  and  others,  as  distributees  of 
Thomas  Cowles,  deceased. 

The  plaintiff  replied  to  the  demurrer  and 
pleas,  affirming  that  the  declaration  is  suffi- 
cient in  law  to  maintain  the  action,  and  that 
the  property  in  the  said  slaves  was  in  him 
at  the  time  of  the  said  taking,  and  not  in 
the  said  Vaiden,  either  as  administrator  or 
distributee  of  the  said  Thomas  Cowles,  de- 
ceased. 

The  demurrer  was  argued,  and  afterwards 
the  plaintiff  obtained  leave  to  withdraw  his 
joinder,  and  amend  his  declaration,  on  pay- 
ing the  costs  of  such  amendment.  The 
declaration  was  accordingly  amended,  to 
obviate  the  objection  made  in  the  demurrer. 
Issue  was  joined,  on  the  pleas  aforesaid, 
without  any  new  pleading,  and  the  jury 
found  "that  the  plaintiff  ought  not  to  be 
barred  from  having  and  maintaining  his 
action  against  the  defendants,  and  that  title, 
interest  and  property,  .in  and  to  the  slaves- 
in  the  declaration,  was  in  and  belonged  to 
the  plaintiff,  at  the  time  of  the  taking, 
stated  in  the  declaration  to  have  been  made- 
in  the  county  of  Charles  City,  by  the  de- 
fendants, from  the  plaintiff;  and  further, 
that  the  title,  interest  and  property  in 
the  said  slaves  in  the  declaration  men- 
tioned, was  not,  nor  is  now,  in  the  defend- 
ant,    Vaiden,     as     administrator     of 

450  *Thomas  Cowles,  nor  in  him  the  said 
Vaiden,  as  one  of  the  distributees  of 

the  said  Thomas  Cowles,  as  the  plaintiff 
by  replying  hath  alledged,  and  they  do 
assess  the  plaintiff's  damages,  by  occasion 
of  the  taking  of  the  slaves  aforesaid,  in 
the  declaration  mentioned,  to  $20,  besides 
his  costs."  The  Court  gave  judgment  ac- 
cordingly. 

At  the  trial,  the  defendant  moved  the 
Court  to  instruct  the  jury,  that  if  the  facts, 
to  establish  which,  proof  had  been  offered, 
were  made  out,  the  said  Nathaniel  Cowles 
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was  not  entitled  solely  to  the  said  slaves, 
as  heir  at  law  to  the  said  Thomas  Cowles, 
but  the  distributees,  the  children  of  the 
said  Thomas,  were  equally  entitled  to  the 
said  slaves,  either  because  by  law,  at  the 
death  of  Thomas  Cowles,  his  eldest  son,  or 
heir  at  law,  would  not  be  solely  entitled  on 
the  death  of  the  widow,  to  the  dower  slaves 
to  be  assigned  or  allotted  to  the  widow, 
hut  that  on  her  death  they  were  distributa- 
ble among  all  his  children;  or  because 
Nathaniel  Cowles,  under  whom  the  plaintiff 
claims  title,  even  if  otherwise  he  was  en- 
titled, at  the  death  of  the  widow,  to  these 
slaves,  solely,  had,  by  holding  and  hiring 
them  out,  in  the  character  of  administrator 
of  Thomas  Cowles,  for  more  than  5  years, 
abandoned  that  title,  and  the  other  children 
and  distributees  of  Thomas  Cowles,  be- 
came equally  entitled  with  him  to  the  said 
slaves.  The  evidence  is  spread  upon  this 
bill  of  exceptions,  but  as  it  is  fully  stated 
in  the  opinion  of  the  Court,  it  is  unneces- 
sary to  insert  it  here. 

The  Court  over-ruled  the  motion. 

The  defendant  appealed. 

Leigh,  for  the  appellant. 

No  counsel,  for  the  appellee. 
451  ^October    15.      JUDGE    GREEN, 

delivered  the  opinion  of  the  Court.* 

This  is  an  action  of  replevin,  in  which 
the  defendant  pleaded  property  in  himself, 
without  avowry.  Upon  this  plea,  the  plain- 
tiff took  issue.  The  jury  found  the  issue 
for  the  plaintiff,  and  assessed  his  damages 
to  $20;  for  which  the  Court  gave  judgment, 
and  the  defendant  appealed.  The  slaves, 
which  are  the  subject  of  the  action,  are 
stated  in  the  declaration  to  exceed  $2000 
in  value.  The  object  of  this  appeal  is  to 
reverse  this  judgment,  and  finally  to  obtain 
a  judgment  de  retorno  habendo.  The  sub- 
ject in  controversy  is  the  title  to  the  slaves, 
and  the  damages.  The  judgment  in  re- 
plevin, upon  a  plea  of  property  in  the  de- 
fendant pleaded  in  Court,  determines  the 
right  of  the  property.  6  Bac.  Abr.  65.  This 
case,  therefore,  falls  within  the  jurisdiction 
of  this  Court. 

On  the  part  of  the  appellant,  various  ob- 
jections are  urged  to  the  proceedings  and 
judgment  in  this  case.  First;  that  no  writ 
of  replevin  lay  at  common  law,  but  in  cases 
of  goods  distrained;  and  for  this  proposi- 
tion, a  passage  in  Blackstone's  Commen- 
taries, to  that  effect,  is  relied  upon.  This 
question  has  occurred  in  the  Supreme  Court 
of  New-York,  in  Pangburn  v.  Partridge, 
7  Johns.  140.  Mr.  Justice  Van  Ness  had, 
at  the  Circuit,  determined  in  that  case,  that 
the  right  of  property  could  not  be  deter- 
mined in  the  action  of  replevin;  and  was 
probably  led  to  this  decision  by  the  passage 
in  Blackstone's  Commentaries,  3  vol.  145. 
The  same  Judge  afterwards  pronounced  the 
unanimous  opinion  of  the  Court,  that,  at 
the  common  law,  a  writ  of  replevin  was  a 
proper  remedy  in  all  cases  of  goods  unlaw- 
fully taken.  The  Court,  in  that  case,  ascer- 
tained that  this  rule  had  been  admitted 
from  the  year  books,  down  to  a  very  mod- 
ern period,  and  traced  it  through  the  year 
books,  the  abridgements  of  RoUe  and 
Brooke,      and      the      elementary      writings 
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of     Buller,     Gilbert     and     Corayns, 

452  and     in    the    judicial    *decisions    in 
Mason    v.     Dixon,    Jones'    Reports, 

173,  and  Bishop  v.  Montague,  Cro. 
Eliz.  824.  In  Shannon  v.  Shannon, 
1  Sch.  &  Lefr.  324,  Lord  Rcdesdale 
declared,  that  replevin  lay  in  case  of  any 
taking;  but  that  a  taking  was  indispensably 
necessary  to  found  the  writ.  He  observed, 
"the  writ  is  founded  on  a  taking,  and  the 
right  which  the  party,  from  whom  the 
goods  are  taken,  has  to  have  them  restored 
to  him,  until  the  question  of  title  to  the 
goods  is  determined."  The  passage  from 
Blackstone's  Commentaries  was  cited;  and 
Lord  Redesdale  remarked,  "I  am  always 
sorry  to  hear  Mr.  Justice  Blackstone's  Com- 
mentaries cited  as  authority.  He  would 
have  been  sorry  himself  to  hear  the  book 
so  cited.    He  did  not  consider  it  as  such." 

In  addition  to  the  satisfactory  examina- 
tion of  this  question,  in  the  cases  already 
mentioned,  it  may  be  further  observed,  that 
the  writ  of  replevin  as  given  in  Fitzhcrbert, 
and  the  declaration  as  given  in  the  books 
of  forms,  contain  no  suggestion  that  the 
property  was  taken  as  a  distress;  which 
would  have  been  indispensably  necessar>% 
if  that  fact  were  the  only  foundation  for  a 
writ  of  replevin.  The  forms  of  writs  ami 
pleadings  have  always  been  considered  as 
evidence  of  what  the  law  is.  Again;  prop- 
erty in  the  defendant  is  a  good  plea  in  bar 
in  replevin,  without  avowry.  Vin.  Abr. 
Repl.  C.  a.  pi.  3;  6  Bac.  Abr.  65.  Upon 
such  a  plea  and  issue  thereupon,  it  can 
never  appear  in  the  record,  that  the  goods 
were  taken  as  a  distress.  The  consequence 
would  be,  if  a  replevin  lay  only  in  cases  of 
distress,  that  upon  such  a  plea,  even  if 
found  for  the  plaintiff,  he  could  have  no 
judgment;  and  judgment,  in  all  such  cases, 
ought  to  be  arrested,  since  the  gist  of  the 
action  would  not  appear  in  the  record.  To 
this  general  rule  of  the  common  law,  that 
replevin  lay  in  all  cases  of  goods  taken, 
there  were,  however,  exceptions.  As  where 
they  were  taken  under  process  from  a  Court 
of  record,  or  by  virtue  of  the  directions  of  a 
statute.  Gilb.  Rep.  154;  6  Bac.  Abr.  55. 
The  case  cited  from  Coke  Litt  145, 

453  b.    as    an    exception   to   *a   supposed 
general  rule,  that  replevin  only  lies 

for  goods  distrained,  is  an  exception  to  the 
rule,  that  replevin  lies  only  for  goods  taken. 
For,  when  the  mesne  lord  puts  his  beasts 
in  the  pound,  in  lieu  of  those  of  his  tenant 
distrained,  as  he  may  do,  then  he  has  a 
right  to  a  replevin,  although  his  beasts 
were  never  taken.  The  writ  of  replevin 
was  a  more  beneficial  remedy  than  the  ac- 
tion of  detinue;  for,  besides  that  in  the 
latter  action,  the  plaintiff  must  at  all  events 
be  deprived  of  the  possession  of  his  prop- 
erty until  it  can  be  recovered  by  suit,  the 
action  may  fail  to  have  the  effect  of  re- 
storing the  specific  property,  although  the 
plaintiff  may  be  found  to  be  entitled  to  it 
Whereas,  the  replevin  immediately  restored 
the  possession  of  the  property  to  him  from 
whom  it  was  taken,  upon  the  legal  pre- 
sumption that  the  property  belonged  to  the 
person  in  possession,  and  discouraged  par- 
ties from  redressing  themselves  by  their 
own  act,  or  invading  the  rights  of  others. 
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It  is  however  insisted,  that  although,  at 
the  common  law,  as  it  existed  in  England, 
such  a  case  as  this  was  proper  for  a  writ 
of  replevin,  yet  that  the  Legislature  have 
declared,  by  the  act  of  1823,  that  so  much 
of  the  common  law  as  provided  for  the 
action  of  replevin,  was  never  in  force  here. 
That  act  is  in  these  words:  "Whereas 
doubts  exist  whether  the  action  of  replevin, 
as  provided  for  by  the  common  law  of  Eng- 
land, is  not  still  in  force  in  this  Common- 
wealth; to  remove  which  doubts,  Be  it  en- 
acted. That  the  action  of  replevin  shall  be 
construed  to  exist  in  no  other  cases,  than 
shall  arise  under  and  by  virtue  of  the  act, 
-entitled  an  act,  reducing  into  one  act,  the 
several  acts  for  the  better  securing  the 
payment  of  rents,  and  preventing  the  fraud- 
ulent practices  of  tenants,  and  to  regulate 
the  practice  of  suing  out  and  prosecuting 
writs  of  replevin;  any  law,  custom  or  usage, 
to  the  contrary,  notwithstanding."  The 
terms  of  this  statute  admit,  that  at  com- 
mon law,  the  writ  of  replevin  existed  in 
other  cases  than  those  of  distresses  for 
rent.  The  common  law  was  always  our 
law,  so  far  as  it  was  applicable  to  the  cir- 
cumstances of  the  country;  and  I  can 
454  see  *nothing  in  the  circumstances  of 
Virginia,  which  made  the  writ  of  re- 
plevin, in  its  full  extent,  less  proper  here 
than  in  England.  Indeed,  the  Legislature, 
in  the  several  revisals  of  our  statutes  up  to 
that  of  1819,  have  invaribly  recognized  the 
existence  of  the  common  law  writ  of  re- 
plevin, in  cases  other  than  those  of  dis- 
tresses for  rent,  by  limiting  "all  actions  of 
replevin  for  taking  away  goods  and  chat- 
tels," to  be  prosecuted  within  five  years. 
This  expression  of  our  act  is  copied  from 
21  James  1,  and  cannot  apply  to  cases  of 
goods  taken  as  a  distress  for  rent;  for  in 
such  cases,  the  statutes  provide,  that  if  not 
replevied  within  ten  days  after  the  distress 
and  notice  thereof,  the  goods  shall  be  sold. 
There  seems  to  be  no  ground,  upon  which 
the  doubt  mentioned  in  the  act  of  1823, 
■existed,  except  that  the  writ  of  replevin, 
in  all  other  cases  than  distresses  for  rent, 
was  almost  entirely  disused. 

The  action,  in  this  case  was  brought,  and 
the  judgment  rendered,  before  the  passing 
of  the  act  of  1823.  The  question,  whether 
it  be  competent  or  not,  to  the  Legislature, 
by  a  retrospective  law,  to  deprive  an  indi- 
vidual of  a  right  already  vested  and  con- 
summated under  former  laws,  (a  question 
which  it  is  not  necessary  to  discuss  in  this 
case)  cannot  arise,  until  it  appears  that  the 
law  was  clearly  intended  to  have  that  effect. 
The  just  and  natural  operation  of  every 
law  is  prospective;  otherwise,  it  would  have 
the  character  rather  of  an  adjudication  than 
an  enactment.  The  act  in  question,  has  not 
necessarily  a  retrospective  operation;  and 
therefore,  ought  to  be  construed  to  have  a 
prospective  operation  only.  We  are  called 
upon  to  say,  whether  the  judgment  in  ques- 
tion was  right  or  erroneous,  according  to 
the  laws  in  force  when  it  was  rendered. 

In  the  next  place,  it  is  objected  that  the 
plaintiff  failed  to  give  bond  and  security 
in  due  time.  This  objection  does  not  go 
to  the  destruction  of  the  writ.  By  the  com- 
mon law,  no  pledges  were  required  before 


the  emanation  of  the  writ.    The  sheriff  was 

bound  to  require  of  the  plaintiff  plegii  de 

prosequendo,  and,  by  statute  in  Eng- 

455  land,  *plegii  de  retorno  habendo;  and 
our  statute  only  requires  security,  as 

a  preliminary  to  the  issuing  of  the  writ,  in 
the  case  of  distresses  for  rent.  If  the  goods 
were  delivered  to  the  plaintiff  by  the  sheriff, 
without  pledges,  or  without  sufficient 
pledges,  he  was  responsible  in  a  separate 
action  to  the  defendant;  but  it  did  not  affect 
the  validity  of  the  writ;  or  if  they  remained, 
upon  the  return  of  the  writ,  in  the  hands 
of  the  sheriff,  or  of  the  defendant,  and  the 
sheriff  had  not  taken  pledges,  the  Court, 
upon  motion,  might  take  the  proper  se- 
curity, and  according  to  the  circumstances 
of  the  case,  order  the  defendant  to  gage 
deliverance  or  not,  as  might  be  proper.  C 
Bac.  Abr.  57;  Vin.  Abr.  "Replevin,"  A. 
passim;  lb.  U.  pi.  4. 

In  the  third  place,  it  is  insisted  that  the 
instruction  of  the  Court  excepted  to,  was 
erroneous,  and  that  upon  the  facts  stated 
in  the  bill  of  exceptions,  the  plaintiff  had 
not  an  exclusive  title  to  the  slaves  in  ques- 
tion. The  case  appears  to  be  this.  The 
slaves  in  question  belonged  to  Thomas 
Cowles,  who  died  intestate,  in  1786,  leaving 
a  widow  and  several  children,  of  whom 
Nathaniel  Cowles,  (under  whom  the  plain- 
tiff claimed,)  was  the  eldest  son,  and  heir 
at  law,  of  Thomas,  and  also  administered 
on  his  estate:  that  Nathaniel  Cowles,  at  the 
time  of  the  taking,  (the  proof  of  which  was 
properly  adjudged  to  be  fit  to  be  submitted 
to  the  jury,)  was  dead;  and  the  defendant, 
Vaiden,  was  administrator  de  bonis  non  of 
Thomas  Cowles,  and  the  husband  of  one 
of  his  daughters,  and  took  the  slkves  as 
administrator  de  bonis  non  of  T.  Cowles. 
and  in  right  of  his  wife:  that  the  slaves 
in  question  we're  assigned  to  the  widow  of 
T.  Cowles,  and  upon  her  death,  Nathaniel 
Cowles  took  possession  of  them,  and  hired 
them  out  for  more  than  five  years,  as  ad- 
ministrator of  Thomas  Cowles.  It  is  ad- 
mitted, that  as  the  law  was  at  the  time  of 
Thomas  Cowles'  death,  the  heir  at  law  was 
entitled  to  all  the  slaves  of  an  intestate, 
including  those  assigned  to  the  widow  for 
dower,  and  was  accountable  to  the  younger 
children  only  for  their  respective  pro- 
portions of  the  value  of  the  slaves, 

456  *other  than  those  assigned  as  dower; 
to   the   reversion   of   which,,  he   was 

entitled  without  account.  This  was  the 
effect  of  the  act  of  1705,  then  in  force.  But 
it  is  insisted,  that  having  no  right  as  ad- 
ministrator, to  the  possession  of  the  slaves, 
after  they  were  assigned  to  the  widow  for 
dower,  his  taking  possession  of  them  in 
that  character,  and  holding  them  in  that 
character  for  more  than  5  years,  barred 
his  title  as  heir,  by  force  of  the  statute  of 
limitations;  and  that  the  administrator  de 
bonis  non  was  entitled  to  them  as  assets 
of  the  estate,  distributable  to  all  the  family. 
If  a  stranger  had  been  the  administrator  of 
T.  Cowles,  and  upon  the  death  of  the 
widow,  had  taken  possession  of  the  slaves 
professedly  in  his  character  of  administra- 
tor, his  possession  could  not  have  been 
considered  as  adverse  to  the  heir  at  law, 
the   sole  distributee   as  the  law  then  vas; 
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and  the  statute  of  limitations  would  no 
more  have  protected  him  against  that  dis- 
tributee, than  against  all  who  are  the 
distributees  according  to  sub'sequenc  laws. 
If  it  would  protect  him  against  all  demands, 
upon  the  ground  that  his  possession  was 
tortious  and  adverse,  then  his  5  years  pos- 
session would  enure  to  give  him  an  individ- 
ual right.  So,  if  N.  Covvles'  possession 
was  as  administrator,  he  was  a  trustee  for 
himself;  or  if  it  enured  to  his  ind'vidual 
benefit,  it  confirms,  rather  than  impeai.hes, 
his  original  title.  I  think  the  instruction 
excepted  to,  was  right. 

The  proceedings  in  this  case  have  been 
very  irregular.  To  the  first  declaration, 
the  defendant  filed  a  special  demurrer,  and 
two  pleas  alledging  the  property  not  to  be 
in  the  plaintiff.  The  plaintiff  joined  in  de- 
murrer, and  replied,  concluding  to  the 
country.  No  issue  in  fact  was  joined.  After 
argument  of  the  demurrer,  the  plaintiff,  by 
leave,  withdrew  his  joinder  in  demurrer, 
and  amended  his  declaration  in  the  point 
specified  in  the  special  demurrer;  and  there- 
upon, the  record  states  that  issues  were 
joined,  and  a  jury  empanelled,  who  found 
a  verdict.  No  further  notice  was  taken  of 
the  demurrer.  I  think  the  demurrer  to  the 
first  declaration  must  be  considered 
457  as  abandoned,  and  the  *pleas  to  the 
first  declaration,  as  insisted  on  by 
the  defendant,  as  pleas  to  the  second.  It 
is  clear  from  the  finding  of  the  jury,  that 
the  issues  upon  those  pleas  were  the  issues 
tried. 

Upon  the  face  of  the  record,  as  it  stands, 
there  are  several  defects.  The  declaration 
neither  states  property  or  possession  in  the 
plaintiff,  nor  that  the  defendant  took  the 
property,  either  from  the  plaintiff,  or  any 
one  else;  and  the  defendant  has  pleaded 
several  pleas,  which  is  not  allowed  to  the 
defendant  in  replevin  by  our  statute.  These 
errors,  however,  are  cured  by  the  statute 
of  Jeofails,  of  1819,  which  provides,  that 
"no  judgment,  after  the  verdict  of  twelve 
men,  shall  be  stayed  or  reversed  for  any 
defect  whatsoever  in  the  declaration  or 
pleading,  which  might  have  been  taken  ad- 
vantage of  by  demurrer,  and  which  shall 
not  have  been  so  taken  advantage  of." 
Upon  the  whole,  the  judgment  should  be 
affirmed. 


458     *Pasteur  v.  Parker  and  Wife,  Adnn'x 
of  Bruce. 

October.  1825. 

Collateral  PromlM— Action  on^Declaratloo—Preclslon 
Reqalred  Therclo.— Wliat  decree  of  precision.  In 
an  action  on  a  collateral  promise,  will  be  required 
In  tbe  declaration. 

Deciaratton-Caase  Set  Out  Bad— Jeofalia.— Qu»re,  If 
a  declaration  sets  out  a  cause  of  action  which  is 
clearly  bad,  will  the  statute  of  Jeofails  (1819)  cure 
the  error  after  verdict? 

CollateralPromtfte-Declaratlon—Avarments— Notice.* 
—In  a  declaration  on  a  collateral  promise,  the 
plaintiff  should  aver  notice  to  the  sruarantor.  of 
the  performance  of  the  act  contemplated  by  the 
promise,  and  perhaps,  of  a  failure  to  pay  by  the 
person,  in  whose  favor  the  undertakinfir  was 
made;  but  the  omission  of  these  averments  will 
be  cured  by  the  statute  of  Jeofails,  after  verdict 

Same— Same— 5ame.— A  demand  on  the  person  for 
whose  benefit  the  promise  is  made,  is  not  neces- 
sary to  be  laid  in  the  declaration,  as  he  is  the 
debtor,  and  must  seek  his  creditor  and  pay  him.. 


*See  principal  case  cited  with  approval  In  James 
T.  Adams,  16  W.  Va.  260. 


Same— Action  on— Evidence.— In  such  an  action,  a. 
statement  or  account  in  writinsr  by  a  third  per- 
son, shewlnar  the  amount  for  which  the  defendant 
is  liable,  is  not  evidence,  althoufrh  that  person 
was  the  acrent  employed  by  the  defendant.  In  pro- 
curing the  performance  of  the  contract. 

This  was  an  appeal  from  the  Superior 
Court  of  Fluvanna  county. 

Parker  and  wife,  the  latter  of  whom  was 
administratrix  of  Bruce,  deceased,  brought 
an  action  on  the  case,  against  Pasteur,  to 
recover  the  value  of  some  trees,  which 
(the  declaration  alledges)  Bruce,  in  his  life- 
tirne,  had  sold  to  Anderson,  through  his 
agent,  Foster,  and  for  which  the  defendant 
had  made  himself  liable,  by  a  letter  in  the 
following  terms: 

"Mr.  Reuben  Bruce. 
"Sir, 

"The  bearer,  Mr.  Foster, 
goes  down  to  your  house,  with  a  view  to 
contract  with  you  for  the  purchase  of  a 
parcel  of  trees.  Any  bargain  which  Mr. 
Foster  may  make  with  you  upon  this  score, 
you  may  consider  me  as  bound  to  see  vou 
paid.  He  also  informs  me,  that  it  is  prob- 
able you  may  haul  some  of  them  to  the 
rivei'.  If  you  do  so,  I  will  pay  you  the 
cash  upon  his  order,  at  the  end  of  each 
week,  or  oftener,  if  required. 

"I  am,  sir,  your  obedient  servant. 
(Signed) 

"W.  Pasteur. 
"Fluvanna  C.   House,  July  10,  1816." 
459  *The   declaration   alledges,  that  in 

consideration  of  the  said  letter,  t!ie 
plaintiffs'  intestate,  on  the  credit  of  the 
letter,  sold  to  a  certain  Leroy  Anderson, 
by  his  agent  Foster,  a  parcel  of  timber 
trees,  (stating  their  number  and  value)  and 
also  did  hauling  to  the  value  of  $3  60  cts.: 
amounting  in  all  to  $128  10  cts.  The  plain- 
tiffs aver  that  their  intestate  in  his  life-time, 
and  they,  since  his  death,  have  never  re- 
ceived of  Leroy  Anderson,  the  said  sum  of 
money;  by  which  the  defendant  became 
bound  to  pay  the  same;  but  that  he  had 
altogether  failed  to  do  so,  &c. 

The  defendant  pleaded  non  assumpsit, 
and  issue  was  joined. 

The  jury  found  a  verdict  for  the  plaintiffs, 
and  gave  them  damages  to  the  amount  of 
$116  10  cts.  with  interest,  &c. 

At  the  trial  of  the  cause,  the  defendant 
introduced  a  note  or  writing,  signed  by 
Samuel  Foster,  purporting  to  be  an  account 
of  timber  cut  under  his  directions  at  Mrs. 
Bruce's,  and  a  witness  to  prove  Foster's 
hand-writing;  and  the  letter  of  the  defend- 
ant, which  has  been  before  recited;  which 
testimony  being  objected  to  by  the  defend- 
ant's counsel,  the  objections  were  over- 
ruled, and  the  evidence  permitted  to  go  to 
the  jury.    The  defendant  excepted. 

A  point  of  law  was  reserved  for  the  opin- 
ion of  the  Court,  by  consent  of  parties, 
viz:  whether  the  plaintiflFs,  to  maintain  their 
action  against  the  defendant,  are  or  arc  not 
bound  to  prove  a  demand  made  of  Leroy 
Anderson,  and  refusal  on  his  part  to  pay 
the  amount  demanded  by  this  action.  The 
Court  decided  this  question  in  favor  of  the 
plaintiffs. 

Judgment  was  accordingly  given  for  the 
plaintiffs,  and  the  defendant  appealed. 

Forbes,  for  the  appellant,  made  the  fol- 
lowing objections: 
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1.    The  declaration  does  not  aver  notice 
to    Pasteur,  either  of  compliance  with   his 
letter   missive,   or   of   demand   made   upon 
the  principal  debtor. 

460  *2.  There    is    no    averment    of   re- 
quest,  either   general   or   special,   as 

to  Pasteur  himself. 

3.  That  the  declaration  did  not  allcdge 
matter  sufficient  to  maintain  the  action 
ag^ainst  Pasteur. 

4.  That  the  proofs  did  not  correspond 
with,  or  support,  the  allegations. 

5.  That  evidence  was  allowed  to  go  to 
the  jury,  which  ought  not  to  have  been  so 
allowed. 

In  support  of  these  positions,  he  cited, 
Forth  v.  Staunton,  1  Saund.  211,  and  note 
2;  1  Chitty  319,  324,  325;  2  Chitty,  87; 
Birks  V.  Tippet,  2  Saund.  32;  Bach  v.  Owen, 
5  T.  R.  409;  King  v.  E.  J.  Hollond,  5  T.  R. 
409;  Wallis  v.  Scott,  1  Strange,  89;  Harris 
ex'r.  &c.  V.  Ferrand,  Hardress,  36,  42; 
Palmer  v.  Knight,  3  Cro.  385. 

No  Counsel,  for  the  appellees. 

October  17.  JUDGE  COALTER,  de- 
livered the  opinion  of  the  Court.* 

The  Court  is  of  opinion,  that  although 
it  is  not  very  formally  or  explicitly  set 
out,  yet  the  declaration  in  this  case  must  be 
considered  as  substantially  charging  an  un- 
dertaking by  the  plaintiff  in  error,  for  a 
debt  about  to  be  contracted  by  Leroy  An- 
derson, through  his  agent,  Samuel  Foster; 
and,  that  although  the  letter  missive,  set 
out  in  the  declaration,  might  bear  the  con- 
struction contended  for,  to  wit:  that  the 
credit  was  given  to  Samuel  Foster  individ- 
ually, yet  that  being  matter  of  parol,  was 
susceptible  of  explanation  by  evidence,  so 
as  to  verify  the  charge  in  the  declaration. 
The  Court  is  more  inclined  to  this  con- 
struction, because  neither  in  the  bill  of 
exceptions,  nor  in  the  point  reserved  for 
the  opinion  of  the  Court,  does  it  at  all  ap- 
pear, but  rather  the  reverse,  that  the  de- 
fendants in  error  sought  to  charge  the  plain- 
tiff   with    a    contract    by    Anderson, 

461  *when  the   credit  was   in  fact  given 
to  Foster  on  his  own  account.     Nor 

can  it  well  be  supposed,  that  the  plaintiff 
would  have  submitted,  without  opposition, 
or  the  Court  have  adjudged  him  liable,  to 
the  contract  of  one  for  whom  he  never 
became  bound.  Had  the  declaration  set 
out  such  a  case,  thereby  shewing,  not  an 
imperfect  or  defective  cause  of  action,  but 
one  clearly  bad,  and  which  could  not  have 
been  made  good,  as  a  just  and  lawful 
claim,  by  evidence  on  the  trial,  without 
poof  of  a  cause  of  action  not  only  variant 
from,  but  contradictory  of,  that  stated  in 
the  declaration,  then  the  question,  (an  im- 
portant one  indeed,)  would  have  arisen, 
whether,  since  the  late  statute  of  Jeofails, 
judgment  ought  to  be  entered  in  such  a 
case. 

The  Court  is  further  of  opinion,  that  the 
declaration  would  have  been  bad,  on  gen- 
eral demurrer,  for  want  of  an  averment  of 
notice  of  the  quantity  and  value  of  the 
timber  sold  and  delivered,  and  perhaps, 
also,  for  want  of  the  averment  of  notice  of 


♦The  PBB8n)KNT,  absent 


a  failure  in  Anderson  to  pay;  because  the 
plaintiff  could  not  know,  m  the  first  case, 
what  to  pay,  nor  in  the  second,  whether  it 
was  his  duty  to  pay,  without  such  informa- 
tion. But  these  must  be  considered,  though 
omissions  of  matters  of  substance,  neces- 
sary to  be  proved  on  the  trial,  as  now  cured 
by  that  statute.  For,  the  Court  is  further 
of  opinion,  that  the  point  j-eserved  for  the 
decision  of  the  Court,  does  not  withdraw 
these  omissions  from  the  operation  of  the 
statute.  They  must  be  considered,  not  only 
under  that,  as  having  been  proved,  but  be- 
cause the  point  reserved  only  alledges  a 
failure  to  prove  a  demand  on  Anderson,  and 
his  refusal  to  pay. 

The  Court  is  further  of  opinion,  that  a 
demand  of  Anderson,  and  his  refusal  to 
pay,  was  not  such  matter  of  substance  as 
must  be  proved  on  the  trial:  that  Ander- 
son, the  debtor,  was  bound  to  seek  his 
creditor  and  pay  him;  and  that  on  his  fail- 
ure to  do  so,  and  notice  thereof,  and  of  the 
amount  due,  to  his  guarantee,  nothing 
more  was  necessary  to  support  the  action 

against  him. 
462  *As   to   the  exceptions,   the   Court 

is  of  opinion,  that  the  statement  or 
account,  made  out  in  writing  by  Foster,  of 
the  number  and  value  of  the  trees  cut, 
under  his  directions,  and  set  out  in  the  bill 
of  exceptions,  was  not  lawful  evidence  to 
go  to.  the  jury,  as  proof  of  the  facts  con- 
tained in  that  statement. 

The  Court  is  therefore  of  opinion,  that 
the  Superior  Court  erred  in  permitting 
that  paper  to  go  in  evidence  to  the  jury. 
The  judgment  must  be  reversed,  with  costs, 
for  this  error,  and  the  cause  remanded  for 
a  new  trial,  in  which  such  evidence  is  not 
to  be  admitted. 

Cannden  and  Others  v.  Haskill.* 

October.  1825. 

Evideoce— Bntry— For  What  PurpoM  It  Hay  Be  Intro, 
dttced.t— Ad  entry  may  be  Introduced,  as  preftamp- 
tlve  evidence,  before  the  Jury,  to  Identify  the 
calls  of  the  patent:  but  not  to  furnish  particulars 
of  description,  not  contained  in  the  errant,  nor  to 
invalidate  or  to  aid  the  lesral  title  of  which  the 
patent  is  the  foundation. 

Ejectment— Variance  between  Verdict  and  Judgrn^nt 
—What  variation  between  a  verdict  and  judif- 
ment  in  ejectment,  will  be  permitted.  Several 
tenants,  claimincr  severally  parts  of  the  land  sued 
for.  may  be  sued  in  one  action  of  ejectment. 

Same— Judirincat— Validity  of.~lf  several  demises 
are  laid  in  the  declaration,  from  several  lessors, 
and  the  Court  rive  judfirment  for  the  plaintiff  to 
recover  "his  terms  yet  to  come."  the  judgment 
will  be  sustained,  and  the  plaintiff  can  only  have 
one  execution. 

This  was  an  appeal  from  the  Superior 
Court  of  Lewis  county,  where  Haskill  and 
others  brought  an  action  of  ejectment 
against  Camden  and  others,  for  a  certain 
tract  of  land  containing  100,000  acres,  in 
the  county  of  Lewis,  on  the  waters  of  the 
west  fork  of  the  Little  Kenhawa.  The 
statement  of  the  case,  and  the  points  made 
in  the  argument,  are  so  fully  set  forth  in 


•See.  citinsr  principal  case  with  approval,  Her- 
riman  v.  Brown,  8  Leiffh  714;  Clements  v.  Kyles,  IS 
Gratt.  475.  ^  '^  •        >         1 

tSee  monographic  note  on  "Ejectment"  appended 
to  Tapscott  V.  Cobbs,  11  Gratt.  172. 

The  principal  case  Is  also  cited  in  Emerlck  ▼. 
Tavener,  9  Gratt  235;  Board  v.  Crawford,  14  W.  Va. 
796,800. 
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the  following  opinion,  that  no  other  report 

is  necessary. 
463  *Leigh,  for  the  appellant. 

Nicholas,  for  the  appellee. 

October  18.  JUDGE  GREEN,  delivered 
his  opinion. 

This  was  an  ejectment  for  100,000  acres 
of  land,  claimed  under  a  patent  to  Haskill 
and  Walter.  There  are  four  several  de- 
mises laid  in  the  declaration,  each  purport- 
ing to  be  for  different  tracts  of  100,000 
acres  of  land,  and  commencing  at  different 
times.  One  of  the  demises  is  by  Walter, 
and  one  by  Haskill,  who  were  the  joint 
patentees;  one  by  William  Prentiss,  and 
one  by  John  C.  Arnold  and  William  Wells. 
This  declaration  was  served  on  the  tenants 
in  possession,  Camden,  Crawford  and 
Keith;  who  appeared  and  were  admitted 
defendants  for  so  much  of  the  land,  men- 
tioned in  the  declaration,  as  was  in  their 
respective  possession.  Afterwards,  Jack- 
son, "a  tenant  in  possession  of  the  prem- 
ises," on  his  motion,  was  admitted  as  a 
defendant;  and  all  entered  into  the  common 
rule,  and  pleaded  the  general  issue.  A  sur- 
vey was  made  in  the  cause,  and  the  jury 
found  "for  the  plaintiff  his  terms  yet  to 
come  in  the  land  in  the  declaration  men- 
tioned, as  designated  and  described  by  the 
black  lines  in  the  plat  and  certificate  made 
by  George  Boush;"  and  the  Court  gave 
judgment,  "that  the  plaintiff  recover  against 
the  defendants  his  terms  yet  to  come,  of 
and  in  the  said  tract  or  parcel  of  land,  with 
the  appurtenances,  in  the  declaration  men- 
tioned,'' &c. 

Upon  the  trial,  various  exceptions  were 
taken  by  the  defendants,  all  of  which,  but 
one,  are  abandoned,  and  properly  aban- 
doned. 

By  the  bill  of  exceptions,  it  appears  that 
the  location,  and  identity  of  the  land,  cov- 
ered by  Haskill's  and  Walter's  patent,  was 
in  question.  The  beginning  corner  of  the 
patent,  is  "a  white  oak  and  beech  corner 
to  a  survey  of  40,000  acres,  made  in 
464  the  name  of  David  Lockwood,"  ♦with- 
out any  further  description.  One  of 
the  witnesses  proved,  that  the  white  oak 
and  beech,  (at  which  the  surveyor,  who 
executed  the  order  of  survey  in  the  cause, 
began,  by  direction  of  the  plaintiff,  as  for 
the  beginning  of  the  aforesaid  patent,) 
"stood  80  poles  below  the  falls  of  the 
Little  Kenhawa,  on  the  north  side  thereof." 
The  plaintiff  introduced  a  copy  of  the  entry, 
upon  which  the  patent  was  founded,  which 
calls  to  begin  "at  a  white  oak  and  beech,  on 
the  north  bank  of  said  river,  (the  Little 
Kenhawa,)  80  poles  below  the  falls  thereof, 
and  extending  north,"  &c.  To  the  intro- 
duction of  this  entry,  the  defendants  ob- 
jected; and  it  is  said,  that  it  was  imperti- 
nent, and  therefore  improper,  evidence. 
The  Court  below  decided,  that  the  entry 
could  not  be  introduced,  either  in  aid  of, 
or  to  invalidate,  the  legal  title,  of  which 
the  patent  is  the  foundation;  nor  can  the 
entry  be  used  as  evidence  to  furnish  par- 
ticulars of  description,  not  contained  in  the 
grant;  but  may  be  introduced  and  used,  as 
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like  all  testimony  of  that  character,  to  be 
repelled  by  other  evidence  of  identity,  either 
derived  from  the  patent,  or  extrinsic 
thereto.  It  seems  to  me,  that  this  decision 
was  proper.  It  was  obviously  introduced, 
to  shew  that  the  plaintiff  had  assumed  the 
true  beginning  for  his  patent,  as  it  corre- 
sponded with  the  call  of  the  entry,  and  was 
proper  evidence  for  that  purpose,  under  the 
limitations  stated  by  the  Court  below. 

The   appellants   contend,   that   the  judg- 
ment   is    erroneous,    in    adjudging   to  the 
plaintiff  the  lands  in  the  declaration  men- 
tioned, when  the  verdict  found  him  enti- 
tled according  to  the  black  lines  upon  the 
survey;  and  that  the  judgment  should  have 
followed  the  verdict,  and  adjudged  to  the 
plaintiff   the    land    within   the    black  lines. 
The  black  lines  are  the  outer  lines  of  the 
whole    survey,    and    arc    the    lines   of  the 
patent,    according    to  .  the    natural   objects 
called  for  by  the  patent.    The  dotted  lines 
are   all  within  the  black  lines,  and  desig- 
nate, according  to  the  report  of  the 
465      surveyor,  the  *patent  courses.    The 
variation    of    these    lines    from   the 
black  lines  is  very  trifling.    A  small  allow- 
ance for  the  variation  of  the  needle  being 
made,    the    dotted    and    black    lines   would 
have   coincided.     The   jury   found  for  the 
plaintiff,   according  to   the   largest  bound- 
ary laid  down,  and  according  to  the  bound- 
ary laid  down  by  order  of  the  plaintiff,  as 
the   boundary   of   the   patent   under  which 
he  claimed,  and  as  the  full  extent  of  his 
claim;   and  have,  therefore,  found  for  the 
plaintiff,  virtually,  all  the  land  in  the  dec- 
laration   mentioned.      The    judgment   cor- 
responds  with  the  verdict.     It   cannot  be 
said,    on    this    record,    that    the    judgment 
gives  the  plaintiff  more  land  than  the  ver- 
dict gave  him.     Even  in  a  case  where  the 
plaintiff  recovers  less  than  in  the  progress 
of  the  cause  he  claims,  and  the  judgment  is 
general,    as   in    this    case,    I    should   doubt 
whether  the  judgment  was  erroneous.    The 
declaration  in  ejectment  specifies  no  bound- 
ary,    nor    any    other     particulars    of    the 
plaintiff's  claim;  and  such  a  judgment  ought 
to  be  considered  as  a  judgment  for  so  much 
as  the  jury  has  found   him  to  be  entitled 
to;   especially  as  the  judgment  in  the  fic- 
titious action  of  ejectment  only  determines 
the  right  of  possession,  and  is  not  evidence 
in  any  other  case,  of  title.     In  executing 
the  writ  of  possession,  the  plaintiff  acts  at 
his  peril;  and  if  he  takes  more  than  he  has 
established  his  right  to,  the  Court  will  in- 
terfere in  a  summary  way,  and  compel  him 
to    make    restitution.      Saul    v.    Dawson,  3 
Wils.  49;  Cottingham  v.  King,  Burr.  623-630; 
Connor     v.     West,     Burr.     2672.       If    in- 
deed, the  declaration  claimed  several  pieces 
of  property,  by  different  names  or  descrip- 
tions, and  the  defendant  were  found  giu'lty 
as  to  one,   and   not  guilty   as   to   another, 
the   judgment   ought   to    discriminate,  and 
a   judgment    for    all    the    premises    in  the 
declaration,  would,  in   that  case,  be  erro- 
neous.   And  so,  in  any  case,  when  by  com- 
paring the   declaration,  verdict    and  judg- 
ment, it  appeared  that  judgment  was  given 
for  more  than  the  plaintiff  was  found  en- 


presumptive  testimony  before  the  jury,  to    titled  to  by  the  verdict.     Adams  on  Eject, 
identify    the    calls    of    the    patent,    subject    294.      In    Lee    v.    Tapscott,    2    Wash.  276, 
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a  judgment  in  ejectment  was  re- 
466      versed,  ♦because  it  was  for  the  land 

in  the  declaration  mentioned,  when 
the  verdict  was  for  the  plaintiff  according 
to  certain  lines,  upon  the  survey  made  in 
the  cause.  The  Court  consisted  of  three 
Judges,  and  this  point  was  decided  by  two, 
without  assigning  any  reasons.  That  was 
a  question  as  to  boundary  between  two 
co-terminous  tenants,  each  of  whom  had 
laid  down  the  lines  in  the  survey,  according 
to  their  respective  claims.  The  jury  found 
for  the  plaintiff,  according  to  the  line 
claimed  by  him.  I  have  examined  the  origi- 
nal record,  and  cannot  perceive  that  the 
plaintiff  recovered  by  the  judgment  more 
than  the  verdict  gave  him;  or  that  he 
claimed  in  his  declaration,  or  otherwise, 
any  thing  beyond  the  line  established  by 
the  verdict  of  the  jury;  so  that  the  verdict 
and  judgment  were  both,  in  effect,  for  the 
lands  in  the  declaration  mentioned;  and  in 
■executing  the  judgment  of  the  Court,  the 
defendant  could  not  possibly  receive  any 
prejudice.  The  nature  of  that  case,  (a  con- 
tested boundary  between  co-terminous 
tenants,)  may  have  influenced  the  decision 
of  the  majority  of  the  Court. 

It  is  objected  by  the  appellants,  that  sev- 
eral tenants,  claiming  severally  parts  of 
the  land  sued  for,  cannot  be  sued  in  one 
action  of  ejectment.  Ejectment  is,  in  effect, 
an  action  of  trespass;  and  the  plaintiff  has 
his  election  to  sue  all  who  have  trespassed 
on  him,  severally  or  jointly,  as  in  all  other 
cases  of  torts.  The  proposition  insisted  on 
is  negatived  by  the  uniform  practice  and 
all  the  authorities.  Thus  in  Buller's  Ni. 
Pri.  98,  if  the  lessor  of  the  plaintiff  claims 
lands  in  the  possession  of  different  persons, 
and  one  of  the  tenants  would  be  a  material 
Tsritness  for  the  others,  such  tenant  should 
suffer  judgment  to  go  by  default,  as  to  the 
part  in  his  possession;  because,  if  he  appear 
and  be  made  a  defendant,  he  becomes  a 
party  to  the  suit,  and  cannot  be  a  witness 
therein.  In  Adams  on  Ejectment,  there 
are  directions  as  to  the  proper  mode  of 
serving  the  declaration,  when  there  are 
several  defendants  in  possession  of  several 
parcels  of  the  land,  sued  for  in  one  action; 

and  the  form  of  the  judgment  by  de- 
467  fault,  against  one  of  *several  defend- 
ants, for  the  portion  of  the  land 
severally  held  by  him.  Adams  on  Eject. 
355.  So,  if  one  of  several  defendants,  who 
defend  for  several  portions  of  the  premises, 
dies,  the  plaintiff  may  proceed  against  the 
others,  but  he  cannot  have  judgment  for 
the  part  which  was  in  possession  of  the 
deceased.  Gilb.  Eject.  98.  In  Adams  on 
Ejectment  308,  directions  are  given  as  to 
the  proper  manner  of  executing  the  writ 
of  possession,  when  the  lessor  recovers 
several  messuages  in  the  possession  of  dif- 
ferent persons;  and  our  act  of  Assembly 
recognizes  the  practice  of  suing  several  in 
ejectment,  who  have  not  a  joint  possession, 
by  providing  that  if  one  of  several  defend- 
ants in  ejectment  be  acquitted,  and  the 
others  convicted,  the  acquitted  defendant 
shall  recover  his  costs,  unless  the  Court 
shall  think  there  was  reasonable  cause  for 
making  him  a  defendant.  I  do  not  think 
there  is  any  thing  in  this  objection. 


The  last  objection  taken  is,  that  there 
are  four  several  demises  laid  in  the  dec- 
laration, and  that  the  judgment  affirms  the 
plaintiff's  right  to  the  same  tract  of  land 
under  each  demise,  and  that  the  four  sev- 
eral lessors  may  take  out  four  several  writs 
of  possession;  and  that  it  does  not  appear 
which  of  those  lessors  are  best  entitled.  If 
these  demises  were  laid  as  of  the  same 
land,  this  objection  would  be  unfounded. 
The  execution  issues  in  favor  of  the  lessee, 
and  after  verdict,  the  Court  will  presume 
every  thing  which  can  be  presumed,  to  sup- 
port the  judgment;  and  to  that  end,  would 
presume  that  all  the  lessors  were  joint 
tenants,  and  that  the  demise  of  each  operat- 
ing as  a  demise  of  one  fourth,  the  four 
demises  gave  the  lessee  a  title  to  the  whole. 
Morris  v.  Barry,  Strange,  180;  Gill  v.  Pear- 
son, 6  East.  173;  Roper  v.  Lonsdale,  12 
East.  39;  Marsack  v.  Read,  12  East.  57. 
There  is  nothing  in  this  record  inconsist- 
ent with  this  presumption;  for,  although 
the  claim  of  the  plaintiff  was  founded  on 
the  patent  to  Haskill  and  Walter,  two  of 
the  lessors;  yet,  there  might  have  been 
subsequent  conveyances,  which  finally  made 

all  the  lessors  joint  tenants. 
468  *But,    in    fact,    these    demises    arc 

laid  as  of  several  premises;  and,  in 
that  case,  there  is  no  ground  for  any  ex- 
ception. The  execution  will  issue  in  favor 
of  the  lessee,  for  four  several  tracts  of  land 
on  the  four  several  demises.  Adams  on 
Eject.  366;  and  the  plaintiff  must  take  pos- 
session only  of  the  land  actually  recovered. 
Only  one  execution  can  issue,  and  who 
shall  be  beneficially  entitled  to  that,  will  be 
a  question,  if  any  difficulty  should  arise, 
for  the  Court  to  decide  in  a  summary  way, 
and  a  question  in  which  the  defendants 
have  no  interest. 

The  judgment  should  be  affirmed. 

The  other  Judges  concurred.* 


Sexton  V.  Pickering. 

October,  1826. 

Deed— Bxecutlon  by  Wife— Evidence  of— Certificate  of 
naflrlstrete.t-Tbe  certificate  of  magistrates  of 
other  States,  has  been  sufficient  evidence  of  the 
execution  of  a  deed  by  a  feme  covert  since  the 
Act  of  1814:  but  until  the  Act  of  1819.  the  certifi- 
cate of  such  magistrates  was  not  evidence  of  the 
execution  of  deed,  by  other  persons  than  feme 
coverts. 

5ame— 5ame— What  Necessary  to  Valldlty.t  —  The 
deed  of  a  feme  covert,  to  be  valid,  must  be  exe- 
cuted by  the  husband  also. 

Same— Same— Same. t— But  if  it  appears  by  sufficient 
evidence,  that  the  deed  was  executed  by  a  feme 
covert,  it  would  be  completely  valid  as  to  her,  if  it 
appears,  by  the  testimony  of  even  a  single  wit- 
ness, that  it  has  been  executed  by  the  husband 
also. 

Joseph  Sexton  filed  his  bill  in  the  Win- 
chester Chancery  Court,  stating,  that  in 
June,  1815,  he  purchased  of  Joshua  Pick- 
ering, of  Pennsylvania,  his  interest  in  a 
certain  tract  of  land  in  the  county  of  Fred- 
erick, being  an  undivided  moiety  of  a  tract 
that    had    been    devised    to    him    and    his 


•The  Presidbnt,  absent. 

tSee  generally,  monographic  note  on  "Husband 
and  Wife"  appended  to  Cleland  v.  Watson.  10  Qratt 
159:  monofirraphic  note  on  "Deeds'*  appended  to  Fiott 
V.  Com.,  laoratt  B64. 

The  principal  case  is  cited  in  Cabell  v.  Roberts,  6 
Rand.  583. 
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brother  John,  by  their  father;  subject  to 
the  incumbrance  of  their  mother's  dower: 
that  in  a  conversation  between  the  plaintiff 

and  the  said  Joshua,  the  latter  repre- 
469       sented  that  *the  said  tract  contained 

largely  upwards  of  400  acres;  in  con- 
sideration of  which,  the  plaintiff  agreed  to 
give  the  said  Joshua  $1000,  $400  of  which 
were  to  be  paid  on  or  before  the  15th  of 
August,  then  next  following,  and  the  re- 
mainder on  or  before  the  1st  of  February, 
1817;  and  upon  the  first  payment  being 
made,  the  said  Joshua  would  convey  the 
land  to  the  plaintiff;  and  the  plaintiff  would 
either  give  bond  and  security  for  the  re- 
maining $600,  to  be  paid  at  the  time  above- 
mentioned,  or  he  should  give  a  deed  of 
trust  on  the  land,  for  the  security  of  the 
said  balance;  all  which  terms  were  reduced 
into  the  form  of  an  agreement,  signed  and 
sealed  by  both  parties:  that  the  plaintiff 
paid  the  said  $400,  and  executed  his 
obligation  with  security,  for  $600,  ac- 
cording to  the  agreement,  and  the  defend- 
ant signed  a  conveyance  for  the  land,  and 
promised  that  his  wife  would  sign  the  same, 
and  have  it  properly  certified  and  authenti- 
cated, so  as  to  relinquish  her  dower,  before 
the  obligation  became  due;  that  the  plain- 
tiff immediately  commenced  improving  the 
said  land,  in  which  he  expended  several 
thousand  dollars;  by  which  means  he  had 
greatly  added  to  its  value.  [N.  B.  The 
charge  of  a  deficiency,  being  denied  by  the 
answer,  and  not  supported  by  evidence,  it 
is  unnecessary  to  make  any  further  mention 
of  it.]  The  plaintiff  charges,  that  the  wife 
of  the  said  Joshua  did  not  sign  the  deed, 
before  the  said  bond  became  due,  nor  at 
any  time  since:  that,  nevertheless,  the  said 
Joshua  had  brought  suit  on  the  said  bond, 
obtained  judgment,  issued  execution,  upon 
which  a  forthcoming  bond  was  taken,  and 
judgment  was  given  on  the  forthcoming 
bond.  He  therefore,  prayed  an  injunction, 
to  stay  further  proceedings  on  the  said 
bond. 

The  Chancellor  granted  the  injunction  as 
to  $200,  on  the  ground  of  the  failure  of  the 
wife  to  relinquish  her  dower.  But  upon 
a  petition  filed  by  the  plaintiff,  supported 
by  affidavits,  (stating  that  an  injunction 
for  only  $200  would  be  inadequate  to  the 
purposes  intended,  as  the  land  is  worth,  by 
his  improvements,  four  or  five  times 
470  as  *much  as  it  was  originally  worth,) 
the  Chancellor  extended  the  injunc- 
tion to  the  whole  of  the  judgment  at  law. 

Pickering  answered,  referring  to  the 
written  agreement  for  the  terms  of  the 
contract.  He  admits,  that  at  the  time  of 
the  execution  of  the  agreement,  and  when 
the  $400  were  paid,  he  did  give  the  plaintiff 
assurances  that  his  wife's  dower  should 
be  relinquished,  but  that  the  plaintiff  him- 
self was  to  come  up  to  the  place  of  resi- 
dence of  the  defendant,  and  have  the  busi- 
ness done  himself,  to  his  own  satisfaction: 
that  both  he  and  his  wife  have  been  always 
ready  to  complete  the  conveyance  by  the 
relinquishment  of  dower;  and  as  evidence 
of  it,  he  filed  a  deed  purporting  to  be  ex- 
ecuted by  him  and  his  wife,  and  her  dower 
relinquished  and  certified  according  to  law, 
&c. 


The  deed  above-mentioned,  purports  to 
be  executed  by  Pickering  and  his  wife,  and 
to  be  executed  in  the  presence  of  two  wit- 
nesses. There  is  also  a  certificate  by  two 
justices  of  the  peace  of  Bedford  county,  in 
the  State  of  Pennsylvania,  that  Joshua 
Pickering,  and  Sophia,  his  wife,  acknowl- 
edged, before  them,  that  the  said  instru- 
ment was  their  act  and  deed,  and  desired 
that  it  might  be  recorded;  and  that  the  said 
Sophia  was  examined  privily  and  apart 
from  her  husband,  and  that  she  willingly 
signed  and  sealed  the  same,  and  consented 
that  it  might  be  recorded.  To  this  is 
added,  a  certificate  of  the  prothonotary  of 
the  Court  of  Common  Pleas,  for  the  same 
county,  stating  that  the  persons  who  signed 
the  foregoing  certificates,  were  justices  of 
the  peace  for  the  said  county. 

The  injunction  was  afterwards,  on  mo- 
tion, dissolved,  when  the  defendant  should  , 
file  with  the  clerk  of  the  Court,  bond  with 
good  security,  in  the  penalty  of  $500,  con- 
ditioned to  abide  by  and  perform  the  orders 
and  decree,  which  may  be  made  against 
him  in  this  suit. 

From  this  order.  Sexton  appealed.  j 

Nicholas,  for  the  appellant,  contended, 
that  the  deed  was  not  proved  according  to 
law,  and,  therefore,  the  condition 
471  *had  not  been  performed,  on  which 
only  the  bond  was  to  have  been  paid. 
He  referred  to  1  Rev.  Code,  157,  357, 
(Pleasants'  edit.)  lb.  363;  1  Rev.  Code, 
365,  (1819.)  The  acknowledgment  of  the 
wife  was  inoperative,  unless  the  deed  had 
been  previously  executed  by  the  husband, 
file  witht  the  clerk  of  the  Court,  bond  with        i 

Leigh,  for  the  appellee,  said,  that  the  re- 
linquishment of  dower  might  be  made  be- 
fore the  deed  was  executed  by  the  husband. 

October  18.  JUDGE  CABELL,  delivered 
the  opinion  of  the  Court* 

Pickering,  living  in  Pennsylvania,  con- 
tracted to  sell  to  Sexton,  of  Frederick 
county,  in  this  State,  his  interest  in  certain 
lands  in  that  county,  for  $1000,  of  which 
$400  were  to  be  paid  on  or  before  the  15th 
of  August,  1815,  and  the  residue,  on  or  be- 
fore the  1st  of  February,  1817.  It  was 
stipulated  in  the  articles  of  agreement,  that 
upon  the  first  payment  being  made,  Picker- 
ing was  to  convey  the  land  with  warranty 
against  himself,  and  all  persons,  claiming 
by,  through,  or  under,  him.  The  first  pay- 
ment was  made;  and  it  appears,  both  from 
the  bill  and  answer,  and  also  from  the 
testimony  of  two  witnesses,  that  Pickering 
executed  a  deed  conveying  his  interest  in 
the  lands.  It  is  highly  probable  that  this 
deed  was  duly  proved  and  recorded,  as  to 
Pickering;  for  Sexton,  in  his  bill,  makes 
no  complaint  of  the  want  of  a  conveyance 
from  Pickering,  but  complains  that  Mrs. 
Pickering  had  not  relinquished  her  right 
of  dower;  and  it  is  evident,  both  from  the 
bill  and  answer,  that  although  Sexton  re- 
ceived the  deed  from  Pickering,  it  was  re- 
ceived in  the  perfect  understanding  between 
the  parties,  that  Mrs.  Pickering  was  to  re- 
linquish her  dower,  before  the  second  pay- 
ment.   This,  however,  was  not  done  before 


•The  Prbsidbnt.  and  Judgb  Carr.  absent:  tbe 
latter  of  whom  decided  the  cause  In  the  (}onrt 
below. 


MA 


8  RAND. 


BOCKBOLD  V,  BaRMBS. 


472-474 


472 


that  payment  became  due.  In  the 
*mean  time,  Sexton  had  made  valu- 
able improvements  on  the  land.  Pick- 
ering brought  suit  and  recovered  a  judg- 
ment for  the  balance  of  the  purchase 
money;  and  Sexton  obtained  an  injunction 
on  two  grounds;  first,  that  there  had  been 
a  misrepresentation  as  to  the  quantity  of 
the  land;  and  secondly,  that  the  dower  had 
not  been  relinquished.  The  fact  of  mis- 
representation as  to  quantity,  being  denied 
by  the  answer,  and  unsupported  by  testi- 
mony, may  be  regarded  as  out  of  the  case. 
It  is  very  clear,  however,  that  it  was  right 
to  award  the  injunction,  on  the  ground 
that  Mrs.  Pickering's  right  of  dower  had 
not  been  relinquished.  But  it  is  contended, 
that  the  dower  has  been  relinquished  since, 
and  the  deed  which  Pickering  filed  with, 
and  made  a  part  of,  his  answer,  is  referred 
to  as  evidence  of  the  fact.  That  deed  ap- 
pears to  have  been  duly  executed  by  the 
wife;  and  it  would  be  completely  effectual 
for  the  purposes  for  which  it  was  intended, 
if  it  appeared  that  the  husband  also  had 
executed  it.  The  certificate  of  magistrates 
of  other  States,  has  been  sufficient  evidence 
of  the  execution  of  a  deed  by  a  feme  covert, 
since  the  act  of  1814;  but  it  was  not  until 
the  law  of  1819,  that  the  certificate  of  such 
magistrates  was  made  evidence  of  the  exe- 
cution of  deeds,  by  other  persons  than 
feme  coverts.  Pickering,  in  his  answer, 
refers  to  the  deed,  as  having  been  executed 
by  his  wife;  but  he  does  not  say  that  he 
had  executed  it;  nor  is  there  any  proof  what- 
ever of  its  execution  by  him,  except  the  cer- 
tificate of  magistrates,  which,  as  before 
observed,  could  not  be  received  to  that  ef- 
fect. Whatever  the  fact,  therefore,  may  have 
been,  we  can  regard  this  deed  as  one  exe- 
cuted by  Mrs.  Pickering  only.  But  the  deed 
of  a  feme  covert,  to  be  valid,  must  be  exe- 
cuted by  the  husband  also.  We  cannot, 
therefore,  say,  that  Mrs.  Pickering  has  re- 
linquished her  dower  in  this  land;  and  if 
it  was  right  to  award  the  injunction,  on 
this  ground,  it  was  equally  proper  that  it 
should  be  continued. 

The  requisition  of  bond  and  security  from 
Pickering,  was  not  sufficient  for  the 
purposes  of.  justice,  in  this  case. 
473  *The  land  had  been  greatly  improved 
in  value;  two  witnesses  deposing, 
that  Mrs.  Pickering's  dower  is  now  worth 
the  price  originally  contracted  to  be  given 
for  the  whole  tract. 

It  may  not  be  improper  to  observe,  that 
as  it  appears  by  sufficient  evidence,  that 
the  deed  was  executed  by  Mrs.  Pickering, 
it  would  be  completely  valid  as  to  her,  if 
it  had  appeared  by  the  testimony  of  even 
a  single  witness,  that  it  had  been  executed 
by  her  husband  also. 

The  order  of  the  Chancellor,  dissolving 
the  injunction,  is  therefore  reversed,  and 
the  cause  remanded,  &c. 
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sheriff  for  Ills  principal  for  non-payment  of  taxes, 
and  a  conveyance  made  by  the  deputy,  it  is  indis- 
pensably necessary  to  prove,  that  the  one  is  sheriff 
and  the  other  his  deputy. 

These  were  two  appeals  from  the  Supe- 
rior Court  of  Wood  county.  The  cases 
are  precisely  similar  in  their  circumstances* 
and  depend  upon  the  same  question.  They 
were  two  writs  of  right  brought  by  Rock- 
bold,  who  claimed  two  tracts  of  land,  which 
had  been  sold  by  Thomas  Tavenner  as 
deputy  of  J.  Spencer,  high  sheriff  of  Wood 
county,  for  non-payment  of  taxes.  Deeds 
were  executed  by  Tavenner  to  Rockbold, 
who  became  the  purchaser  at  the  sale. 
These  deeds  recite  that  Tavenner  is  deputy 
sheriflF  of  J.  Spencer,  sheriff  of  Wood 
county,  and  signed  by  Tavenner  in  the 
same    manner.      At    the    trial,    the    tenants 

moved  the  Court  to  instruct  the  jury, 
474      that  the  deeds  *produced  were  not, 

of  themselves,  sufficient  evidence  of 
title  in  the  demandant  to  enable  him  to 
recover.  The  Court  gave  the  instruction, 
and  the  jury  found  for  the  tenants.  Judg- 
ment was  given  accordingly,  and  Rockbold 
appealed. 

Scott,  for  the  appellant,  contended,  that 
the  deputy  was  competent  to  execute  the 
deeds,  as  it  was  merely  a  ministerial  act. 
Wroe  V.  Washington,  2  Wash.  126;  6  Bac. 
Abr.  "Sheriff,"  154-5;  Acts  of  1814,  §  20, 
24,  25. 

Hay,  for  the  appellee,  admitted  that  the 
deputy  might  execute  the  deeds  in  this 
case,  but  said  that  they  were  void  for  un- 
certainty in  the  description  of  the  land, 
and  that  there  must  be  some  evidence  that 
the  person  professing  to  be  deputy,  was  so 
in  fact. 

October  19.  JUDGE  GREEN,  delivered 
his  opinion. 

These  two  cases  are  precisely  the  same 
in  all  their  circumstances.  The  demandant 
claimed  the  land  in  controversy,  under  a 
patent  to  Abraham  Thomas.  The  patent 
is  set  out  in  the  first  bill  of  exceptions,  and 
it  is  therein  stated,  that  the  patent  is  for 
the  land  in  controversy.  He  also  intro- 
duced a  deed  from  Abraham  Thomas  to 
Michael  Thomas;  and  a  deed  dated  August 
16,  1816,  from  Thomas  Tavenner,  professing 
to  be  deputy  sheriff  for  J.  S.  Spencer,  sher- 
iff of  Wood  county,  to  the  demandant,  re- 
citing that  he  had  sold  a  tract  of  land 
belonging  to  Michael  Thomas,  returned  de- 
linquent in  the  name  of  Michael  Thomas, 
for  the  non-payment  of  taxes,  for  several 
years;  and  that  the  demandant  was  the 
purchaser  thereof;  and  conveying  to  him 
a  tract  of  land  of  400  acres  in  Wood  county 
so  sold,  being  a  tract  of  land  late  the 
property  of  Michael  Thomas,  and  sold  as 
aforesaid  for  delinquency  of  taxes.  The 
tenant  moved  the  Court  to  instruct  the 
jury,    whether    the    last-mentioned    ind en- 


Must  Show.— A  party  claiming  title  under  a  deed 
from  a  deputy  sheriff  for  land  sold  for  the  nonpay- 
ment of  taxes  under  the  act  of  February  9th  1814. 
must  show  that  the  person  described  ashlsrh  sheriff 
was  such,  and  the  grantor  in  the  deed  was  his 
deputy.  Hobbs  ▼.  Shumates,  11  Gratt.  516.  520:  citing 
principal  case.  To  the  same  effect,  the  principal 
case  is  cited  in  Flanasran  v.  Grim  met  10  Gratt.  4»» 
481 :  Miller  v.  Williams,  15  Gratt  225:  Hays  v.  Heath- 
eriy.  86  W.  Va.628, 15  S.  £.  Rep.  220. 
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ture  with  the  deeds  mentioned  in 
''the  first  bill  of  exceptions,  was  suffi- 
cient  evidence  of  title  in  the  demand- 
ant, to  enable  him  to  recover  in  this  cause. 
1  he  Court  being  of  opinion,  that  the  last- 
mentioned  deed  was  not,  of  itself,  sufficient 
evidence  of  the  transfer  of  the  land  in  con- 
troversy, from  Michael  Thomas,  jr.  to  the 
demandant  instructed  the  jury  accordingly; 
to  which,  the  demandant  excepted,  and  the 
jury  found  for  the  tenant.  The  only  ques- 
tion  in  the  cause,  is,  whether  this  intruction 
was  right. 

It  was  indispensably  necessary,  in  order 
to  give  the  effect  to  this  deed  of  trans- 
ferring the  title  of  Michael  Thomas  to  the 
demandant  that  J.  Spencer  should  have 
been  sheriff  of  Wood  county,  and  Thomas 
1  avenner  his  deputy,  at  the  time  that  the 
advertisement  and  sale  were  made;  and 
without  proof  of  those  facts,  the  deed  was 
?•?! '  r  l\^'^l^*  sufficient  evidence,  that  the 
title  of  Michael  Thomas  was  vested  in  the 
demandant.  The  instruction  was,  therefore, 
right,  and  the  judgments  are  respectively 
to  be  affirmed. 

.   The    other   Judges*    concurred,   and    the 
judgment  was  affirmed. 
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TAXATION. 

I.  The  TaziDff  Power. 

A.  Of  the  Lefflslatare. 

1.  In  General. 

2.  Tax  on  Office  of  SherlflP. 
8.  Tax  for  Inspection  by  Pilot 
4.  Dispensary  Law  Does  Not  Impose  Tax. 
6.  Road  Law  as  Capitation  Tax. 

6.  Taxing  SUte  Bonds. 

7.  Separate    Assessments    for    Public 

Schools. 

8.  Validity  of  Federal  Tax-Res  AdJudicaU. 

B.  Of  Municipal  Bodies. 

1.  In  General. 

2.  County  Taxation  of  Railroads. 

8.  Special  Meetlnars  of  Supervisors. 

4.  Levy  to  Pay  Orders  for  Former  Years 

5.  MafiTlsterlal  Districts  In  West  Virginia.' 
C  Aiding  Internal  Improvement  Company 

7.  To  Build  School  Houses. 

8.  Extending  Town  Limits. 

9.  Existence  of  County  a  Political  QuesUon. 

10.  Local  Assessments. 

11.  District  School  Taxes-Vote  on  Time  of  Ses- 

slon. 
18.  Limit  of  Taxation- What  Taxes  Counted. 
n.  Assessment  and  Levy. 

A.  Of  Lands. 
1.  In  General. 
8.  Notice  Required. 
8.  Duty  to  Enter  Land  for  Taxation. 
4.  In  What  Name  Assessed. 
B.  Effect  of  Assessment  to  Former  Owner. 

6.  Several  Tracts  as  One. 

7.  After  Delinquency  and  Sale,  or  Forfeiture 

8.  Mistake  in  Name. 

9.  Separate  Interest  Separately  Assessed. 

10.  Ground  Rents. 

11.  Reinstating  Omitted  Lands. 

B.  Of  Personal  Property. 
1.  In  General. 
8.  Shares  of  Stock. 
8.  Toll  Bridges  and  Ferries. 
4.  Bank  Stock. 
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6.  Insurance    and    Express   Companle 

m  In  ms— Validity. 
6.  Building  and  Loan  Associations. 
C.  Circuit  Courts  Reviewing  Action- Adminis- 
trative. 

III.  Correcting  Assessments. 

A.  Jurisdiction  to  Correct 

B.  Railroad  Companies  Inclnded. 

C.  Bquluble  Relief  from  Assessment 

IV.  Licenses. 

A.  Uniformity  and  Equality  Required. 

B.  Strict  Construction. 

C.  LegislaUve  Discretion. 

D.  Commissioners  of  Revenue— Assistant 
E  Double  Taxation. 

F.  On  Particular  Pursuits. 

G.  City's  Right  to  Tax  Licenses. 
V.  Succession  Taxes. 

VI.  Situs  for  Taxation. 
VII.  Lien  for  Taxes. 
Vlll.  Exemptions. 

A.  Power  Generally. 

B.  Exemptions  Usually  Not  Contracts. 

C.  Particular  Exemptions. 

D.  Repeal  of  Exemption. 
IX  Collection  of  Taxes. 

A.  In  General. 

B.  Enjoining  Illegal  Taxes. 

C.  Payment  of  and  Liability  for  Taxes. 

D.  Liability  of  Collector. 

E.  Forfeiture. 

1.  In  General. 

2.  For  Nonentry  on  Land  Books. 

8.  For  Delinquency-Compared  with  "Omitted 

Lands.'* 
4.  Constitutionality. 

6.  Power  of  Congress  to  Forfeit  Lands. 

0.  Patents  for  Forfeited  Lands. 

7.  Title  by  Enurement  on  Forfeiture. 

8.  Sale  of  Forfeited  Lands. 

9.  Evidence  of  Forfeiture. 

F.  Sale  of  Delinquent  Lands. 

1.  Power  of  Sale. 

8.  For  Federal  Taxes. 

8.  Proceeding  In  Wrong  Court— Sale  Void. 

4.  Decree  of  Sale. 

6.  Place  of  Sale. 

6.  Adjournment  of  Sale. 

7.  By  Whom  Made. 

8.  Force  of  Sale. 

9.  Disproportionately  Small  Price— Effect 

10.  Surveyor's  Report  and  Plat 

11.  Commissioner  of  Delinquent  and  Forfeited 

Land. 
18.  The  Delinquent  List 
18.  List  of  Sales. 
14.  Regularity  of  Sale— Burden  of  Proof. 

16.  Curative  Statutes. 

10.  Sale  of  Lands  Acquired  by  State. 

a.  In  Virginia. 

b.  In  West  Virginia. 

17.  Persons  Disqualified  to  Buy. 

G.  Right  of  Redemption. 

1.  Nature  of  Remedy. 

2.  Who  May  Redeem. 

8.  When  Redemption  Allowed. 
4.  How  Redemption  Made. 

6.  Redemption  of  Part  Only. 
«.  Of  Forfeited  Lands. 

7.  Unaffected  by  Second  Tax  Deed. 

8.  Owner's  Rights  before  Redemption. 

9.  Evidence— Auditor's  Receipt 
H.  The  Tax  Deed  and  Its  Validity. 

1.  Force  and  Effect 

2.  Court's  Jurisdiction  to  Order  Deed  to  Issue. 
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8.  LerlslaUve  Power  to    Aathorlse    Another 

Deed. 
4.  The  Execution. 

&  EqalUble  Jarisdlctlon  to  Set  Aside  Illegal 
Tax  Deed. 
X.  Taxes  Exempt  from  Execution  against  Munic- 
ipalities. 

Cross  References  to  Monoffraphic  Notes. 
Adverse  Possession,  appended  to  Nowlln  t.  Rey- 
nolds. S5  Oratt  137. 
Airencles,  appended  to  SilUman  y.  Fredericks- 

burff.  etc.,  R.  R.  Co.,  27  Gratt  119. 
Assumpsit,  appended  to  Kennalrd  y.  Jones.  9 

Gratt.  188. 
Banks  and  Banking,  appended  to  Bank  y.  Mar- 
shall. 25  GratL  878. 
Charities,  appended  to  Kelly  y.  Love,  20  OratL 

124. 
Church  Property,  appended  to  Brooke  y.  Shack- 

lett.  ]8Oratt801. 
Constitutional  Law.  appended  to  Commonwealth 

y.  Adcock.  8  Oratt  061. 
Corporations,  appended  to  Slaughter  y.  Com- 
monwealth, 18  Gratt  707. 
Deeds,  appended  to  Flott  v.  Commonwealth.  19 

Gratt  664. 
Ejectment,  appended  to  Tapscott  y.  Cobbs,  11 

Gratt  178. 
Eminent  Domain,  appended  to  James  Rlyer  & 

Kan.  Co.  y.  Thompson  &  Teays,  8  Gratt  270. 
Executors  and    Administrators,   appended    to 

Bosser  y.  Deprlest  6  Gratt  6. 
Indictments,  Informations  and  Presentments, 
appended  to  Boyle.y.  Commonwealth,  14  Gratt 
074. 
Infants,  appended  to  Caper  ton  y.  Gregory.  11 

Gratt  606. 
Injunctions,  appended  to  Clay  tor  y.  Anthony.  16 

Gratt  6I& 
Intoxicating  Liquors,  appended  to  Thon  y.  Com- 
monwealth, 81  Gratt  887. 
Joint    Tenants   and  Tenants  in  Common,  ap- 
pended to  Ambler  y.  Wyld,  Wythe  286. 
Jurisdiction,  appended  to  Phippen  y.  Durham.  8 

Gratt  467. 
Juries,  appended  to  Cahoon  y.  Commonwealth, 

20  Gratt  738. 
Mandamus,  appended  to  Dawson  y.  Thruston,  9 

Hen.  &  M.  138. 
Municipal  Corporations,  appended  to  DanyiUe  y. 

Pace.  26  Gratt  1. 
Municipal.  County  and  State  Bonds,  appended  to 

DeVoss  y.  City  of  Richmond,  18  Gratt  33& 
Official  Bonds,  appended  to  Sauffster  y.  Com- 
monwealth, 17  Gratt  124. 
Oysters,  appended  to  Power  y.  Tazewells,  86 

Gratt  786. 
Removal  of  Causes,  appended  to  Brown  y.  Crip- 
pin,  4  Hen.  &  M.  178. 
Set  Off.  Recoupment   and    Counterclaim,    ap- 
pended to  Anderson  v.  Bullock.  4  Munf.  448. 
Sheriffs  and  Constables,  appended  to  Gk>ode  y. 

Gait  Glim.  162. 
Stock  and  Stockholders,  appended  to  Osborne  y. 

Osborne,  24  Gratt  898. 
Tender,  appended  to  Shobe  y.  Carr,  8  Munf.  10. 

I.  THB  TAXING  POWER. 

A.  OF  THE  LEGISLATURE. 

1.  In  Gbnbbal.— The  lesrlalatiye  authority  of  the 
general  assembly  for  the  purposes  of  taxation  is 
limited  only  by  the  bill  of  rlsrhts.  federal  constitu- 
tion and  the  constitution  of  Virginia,  and  it  has 
full  power  within  such  limits  to  confer  authority 
on  county  courts,  city  councils,  corporations 
and     other    organized  bodies    to    impose    local 


taxation  for  local  purposes  and  no  chanire 
was  made  in  such  power  by  the  constitution 
of  1861.  Gilkeson  y.  Frederick  Justices,  18  Gratt 
877:  Ould  y.  Richmond.  28  Gratt  484;  Powell  y.  Par- 
kersbursr.  28  W.  Va.  706;  Neale  y.  County  Court  48 
W.  Va.  90,  87  S.  E.  Rep.  878:  Case  of  the  County 
Leyy.  6  Call  189:  Bull  y.  Read,  18  Gratt  99.  where  it 
is  said  there  is  no  distinction  between  the  local 
municipal  purposes  for  which  the  power  of  taxation 
has  been  held  to  be  duly  delegated,  and  the  sup- 
port of  a  district  or  county  free  school  system,  the 
board  of  commissioners  being  a  purely  local  au- 
thority. See  Schoolfleld  y.  Lynchburg,  78  Va.  870: 
Richmond  y.  Daniel,  14  Gratt  886. 

The  power  of  taxing  the  people  and  their  property 
is  essential  to  the  yery  existence  of  goyemment 
and  may  be  legitimately  exercised  on  the  objects  to 
which  it  is  applicable,  to  the  utmost  extent  to 
which  the  goyernment  may  choose  to  carry  it 
The  only  security  against  its  abuse  is  the  structure 
of  the  goyernment  itself.  The  Influence  of  the  con- 
stituents oyer  their  representatiye  is  the  safeguard 
against  its  abuse.  Ould  y.  Richmond,  88  Gratt.  467: 
Com.  y.  Moore.  26  Gratt  968:  Langhorne  y.  Robin- 
son, 20  Gratt  666:  Dayis  y.  Lynchburg,  84  Va.  871.  6 
S.  E.  Rep.  280. 

LsglslatioB  Necessary.— Property  can  be  taxed 
only  in  the  mode  prescribed  by  law,  and  it  is  the 
duty  of  the  legislature  to  pass  the  necessary  laws 
to  carry  into  effect  the  constitutional  provision 
relating  to  taxation,  but  in  the  absence  of  any  leg- 
islatiye  enactment  on  the  subject  property  cannot 
be  taxed  at  all.  Supervisors  y.  Tallant.  96  Va.  788, 
88S.  E.  Rep.  479:  Willis  y.  Com.,  97  Va.  697.84  S.  E. 
Rep.  460. 

For  the  constitution  prescribes  what  property  Is 
to  be  taxed,  and  the  legislature  prescribes  the  man- 
ner in  which  it  shall  be  taxed,  which  mode  of 
taxation  shall  be  equal  and  uniform  as  to  all 
classes  of  property,  and  the  tax  upon  all  business  of 
the  same  class,  which  is  uniform  as  to  that  kind  of 
business,  is  not  unconstitutional.  Charleston  &  S. 
Bridge  Co.  y.  Kanawha  County  Ct,  41  W.  Va.  668,  24 
S.  E.  Rep.  1008. 

The  charter  of  an  express  company  reserving  to 
the  general  assembly  the  power  to  modify  or  repeal 
the  charter,  this  was  effectually  done  by  an  act  for 
the  assessment  of  taxes,  and  the  same  was  not 
violative  of  S  16.  art  4  of  the  Constitution.  An- 
derson v.  Com.,  18  Gratt  296.  See  monographic 
note  on  "Stock  and  Stockholders'*  appended  to 
Osborne  v.  Osborne,  24  Gratt  898. 

SUte's  Object. -The  object  of  the  state  is  to  col- 
lect from  every  one  who  claims  title  to  land,  the 
taxes  thereon,  at  a  fair  cash  valuation,  and  if 
claimants  of  hostile  titles  would  protect  same, 
they  must  pay  the  taxes  thereon.  State  v.  Low.  46 
W.  Va.  451.  83  S.  E.  Rep.  271. 

Uniformity  Required.— The  legislature  may  pre- 
scribe the  method  of  valuation  on  any  class  of  prop- 
erty, and  if  the  value  of  the  same  class  of  property 
be  ascertained  in  the  same  manner  throughout  the 
state,  its  constitutionality  cannot  be  questioned  on 
the  score  of  lack  of  uniformity  or  inequality. 
Charleston,  etc..  Bridge  Co.  v.  Kanawha  County 
Court  41  W.  Va.  668.  24  S.  E.  Rep.  1008. 

Construction.— Statutes  which  levy  duties  or  taxes 
upon  citizens  are  to  be  construed  most  strongly 
against  the  government  and  in  favor  of  the  citizen, 
and  their  provisions  will  not  be  extended,  by  Impli- 
cation, beyond  the  clear  import  of  the  language 
used.  Supervisors  v.  Tallant  96  Va.  723. 32  S.  E.  Rep. 
479:  Combined  Saw,  etc..  Co.  v.  Flournoy,  88  Va.  1029. 
14  S.  E.  Rep.  976;  Brown  v.  Com.,  91  Va.  769.  21  S.  E. 
Rep.  267:  Brown  v.  Com.,  98  Va.  366.  86  S.  E.  Rep.  486. 

But  by  the   constitution  of  1869,    counties  and 


8  RAND. 


VlHOIKIA  RBPOKTS,  ANKOTATBD. 


corporate  bodies  are  expressly  Included  In  this 
provision.  See  S  1,  art  10:  Va..  etc.,  R.  Co.  v. 
Washington  Co.,  80  Qratt  484.  Sections  22.  28.  and 
25  of  art  4.  of  the  Constitution  of  Vtrfflnia  (1860), 
proTidinfiT  that  taxation  shall  be  equal  and  uniform 
throughout  the  commonwealth,  and  that  property, 
the  Income  from  which  Is  taxed,  shall  not  be  Itself 
taxed,  and  that  that  all  property  shall  be  taxed.  In 
proportion  to  Us  value,  relates  to  taxation  by  the 
general  assembly,  to  raise  the  revenues  of  the 
commonwealth,  at  large,  and  not  to  taxes,  levies, 
etc.,  by  counties  and  municipal  corporations  for 
the  local  purposes  of  such  bodies.  Oilkeson  v. 
Frederick  Justices,  ISGratt.  577:  Douglass  v.  Harris- 
ville,  9  W.  Va.  166:  Powell  v.  Parkersburg.  28  W.  Va. 
706;  Norfolk  City  v.  Ellis,  26  Gratt.  226. 

The  fair  construction  of  S  I.  art.  10.  of  the 
present  Constitution  (1869).  is,  that  taxaUon  on  all 
subjecu,  whether  property  or  other  subjects, 
except  as  hereinafter  provided,  shall  be  equal  and 
uniform,  and  property,  which  Is  subject  to  the  fore- 
ffoiuff  requirement  of  equality  and  uniformity, 
with  all  other  subjects  which  are  not  excepted,  is 
also  to  be  taxed  according  to  the  ad  valorem  princi- 
ple. The  only  exceptions  which  are  thereinafter 
provided  are  contained  in  SS  4,  5— the  former,  in 
relation  to  Incomes  and  licenses,  and  the  latter,  to 
a  capitation  tax.  The  licenses  are  enumerated, 
and  then  it  is  added,  "all  other  business  which 
cannot  be  reached  by  the  ad  valorem  system." 
Peters  v.  Lynchburff,  76  Va.  081. 

The  legislature  must,  in  the  nature  of  things, 
have  a  very  large  discretion  in  determining  the 
question  as  to  what  business  can  be  reached  by  the 
ad  valorem  system,  within  the  meaning  of  the  con- 
sUtutlon.  (1809,  S  4.  art  10).  The  subject  is  indefinite 
in  its  nature,  and  although  the  instances  enum- 
erated in  the  constitution  afCord  material  aid  in 
ascertaining  the  meaning  of  Its  framers  in  the  use 
of  the  general  words  which  follow  the  enumeration, 
still  much  room  is  necessarily  left  for  the  exercise 
of  legislative  discretion  in  the  matter.  O>mmon- 
wealth  V.  Moore,  26  Gratt  961:  Lewellen  t.  Lock- 
harts,  21  Gratt.  670;  Hlrsh  v.  (}om.,  21  Gratt  789. 
SeexiOMt,  "Licenses." 

Court's  Power  of  Supervision.— if  the  mode  of 
assessment  is  regular  and  constitutional:  if  the 
power  to  levy  the  tax  exists  in  that  class  of  cases: 
the  courts  are  not  authorized  to  Interfere  merely 
because  they  may  consider  the  taxation  impolitic 
or  even  unjust  and  oppressive.  In  such  cases  the 
remedy  is  in  the  legislative  and  not  in  the  judicial 
department.  Cases,  without  number,  might  be 
cited  in  support  of  this  principal.  Langhorne  v. 
Robinson.  20  Gratt  661;  Norfolk  v.  Ellis.  26  Gratt 
228;  Eyre  v.  Jacob.  14  Gratt  487;  Postal  Tel.  Cable 
Co.  V.  Norfolk,  101  Va.  125,  48  S.  E.  Rep.  207. 

It  must  always  be  conceded  that  the  proper  au- 
thority to  determine  what  should,  and  what  should 
not  properly  bear  the  public  burden,  is  the  legisla- 
tive department  of  the  state.  This  is  true  not  only 
of  the  state  at  large,  but  it  is  true  also  in  respect  to 
each  municipality,  or  political  division  of  the  state. 
Ould  V.  Richmond.  23  Gratt  407;  Commonwealth  v. 
Moore,  25  Gratt  958;  Langhorne  v.  Robinson.  20 
Gratt  666;  Mackin  v.  County  Ctourt  88  W.  Va.  838. 
18  S.  E.  Rep.  682.  In  taxation  of  foreign  corporations 
and  agencies  of  the  federal  government  see  mono- 
graphic note  on  "Corporations"  appended  to 
Slaughter  v.  Com.,  18  Gratt  767.  See  W.  U.  Tel.  Co. 
v.  Gray.  182  U.  S.  472,  10  Sup.  Ct  Rep.  161:  Rich- 
mond V.  So.  Tel.  Co.,  174  U.  S.  761. 

Cresting  Scliooi  Districts  with  Taxing  Powers.— And 
the  legislature  has  the  exclusive  power  to  create 
school  districU.  even  without  the  assent  of  the 
citizens  therein,  and  did  not  exceed  their  authority 


when  they  created  a  board  of  education  to  be 
elected  by  the  qualified  voters  resident  in  said 
district  and  gave  it  power  to  make  the  annual  levies 
for  building,  school  and  expense  funds.  Kahn  v 
B'd  of  Ed.  of  Wellsburg.  4  W.  Va.  499. 

8.  Tax  on  Officb  of  Sheriff.- An  assessment  of 
four  hundred  dollars  upon  the  sheriff  of  Frederick 
county,  as  a  tax  upon  his  office,  laid  on  the  4th  of 
October  and  to  be  paid  on  the  1st  of  Febmary 
following,  was  not  in  violation  of  the  act  of  1868. 
for  if  the  time  of  the  payment  fixed  by  the  court 
was  inconsistent  with  the  act  that  would  not  ren- 
der the  assessment  void,  but  it  would  bexorrected. 
in  that  respect  Gilkeson  v.  Frederick  Justices.  It 
Gratt  677. 

8.  Tax  fob  Inspbction  bt  Pilot.— A  fee  of  live 
dollars  allowed  by  law  to  pilots  for  making  Inspec- 
tion and  search  of  vessels  for  runaway  slaves,  is 
enjoined  by  law,  was  held  not  to  be  an  Impost 
duty,  and  therefore  not  contrary  to  clause  2.  S  10. 
art  1  of  the  U.  S.  Constitution,  but  a  proper  meant 
for  the  enforcement  of  a  lawful  police  regulation. 
Baker  v.  Wise,  16  Gratt  210.  See  monographic  ^0(4 
on  "Constitutional  Law"  appended  to  Com.  v.  Ad- 
cock.  8  Gratt  661,  under  heads  of  "In tersute  Com- 
merce" "Taxation"  and  "Due  Process  of  Law." 

4.  DispiBNSABT  Law  Doss  Not  Impose  Tax.— An 
act  authorizing  a  town  to  establish  a  dispensary 
for  the  sale  of  liquor  is  not  a  tax  law.  Its  purpose 
Lb  not  to  raise  revenue,  but  to  regulate  the  sale  of 
Intoxicating  liquors.  Its  constitutionality,  there- 
fore, is  to  be  determined  by  referring  not  to  the 
taxing  power  of  the  legislature,  but  to  its  police 
power,  although  it  may  authorize  the  expenditure 
of  money,  and  ultimately,  the  imposition  of  a  tax. 
Farm  ville  t.  Walker.  101  Va.  825:  DanviUe  v. 
Hatcher,  101  Va.  538. 

6.  Road  Law  as  Capitation  Tax.— The  road  law 
for  Louisa  county  (Acte  1891-98.  c.  417.  p.  686).  requir- 
ing all  able-bodied  men  between  sixteen  and 
sixty  years  old  to  work  the  roads  two  days 
in  each  year,  and  conferring  authority  on  the 
overseer  of  roads  to  Impose  a  fine  upon  per- 
sons refusing  so  to  work,  and  to  collect  it  by 
levy  as  in  case  of  taxes,  and  providing  for  the 
Imprisonment  of  one  so  refusing,  is  void,  under 
Const  art  10,  S  5,  which  authorizes  the  general 
assembly  to  assess  a  capitation  tax.  not  exceeding 
$1  per  annum,  on  every  male  citizen  over  twenty-one 
years  old,  to  be  dedicated  to  the  public  schools,  and 
confers  on  counties  and  corporations  the  power  to 
impose  a  capitation  tax,  not  exceeding  fifty  cents, 
for  all  purposes.  (Lewis.  P..  and  Lact.  J.,  dissent- 
ing).   Proffit  V.  Anderson,  l  Va.  Dec  908. 

6.  Taxing  Statb  Bonds.— The  state  is  entitled  to 
tax  all  persons,  property  and  business  within  its 
Jurisdiction,  unless  restrained  by  contract  ex- 
pressed or  implied.  This  includes  the  right  to  tax 
the  bonds  and  the  coupons  attached  thereto,  whicli 
the  state  has  issued,  the  funding  act  and  the  bonds 
and  coupons  under  it  Issued  constituting  no  con- 
tract that  they  shall  be  nontaxable.  Common- 
wealth V.  Maury,  88  Va.  888.  1  S.  E.  Rep.  185,  citing 
Murray  v.  Charleston.  90  U.  S.  488.  and  distinguish- 
ing Hartman  v.  Greenhow,  102  U.  S.  672. 

7.  Sepakats  Assbrsmbnts  for  Public  Fbei 
ScHOOLa— "The  constitutionality  of  statute  provid- 
ing for  separate  assessments  of  taxes  for  support 
of  such  schools  is  no  longer  questioned.  Vashon  ▼. 
Greenhow,  185  U.  S.  7l6w"  Commonwealth  v.  Chaffln. 
87  Va.  645.  12  S.  £.  Rep.  978. 

8.  Validity  of  Federal  Tax— Res  Adjudicata. 
—The  supreme  court  of  the  United  States  having 
decided  that  the  act  of  congress  requiring  tlie 
collection  of  twenty-five  cents  on  each  package 
of  manufactured  tobacco    for   exportation  from 
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tbe  exporter  Is  not  a  tax  on  tbe  exportation 
of  the  article,  the  question  whether  that  act 
is  a  violation  of  art  1,  S  9.  claase  5,  of 
the  Gonstitntion  of  the  United  Slates,  is  re»  adjudicta; 
and  this  court  is  bound  by  it.  Burwell  v.  Burress, 
S2,  aratt.  472. 

B.  OP  MUNICIPAL  BODIES. 

1.  IN  GBNEBAii.— But  the  constitution  does  not  au- 
thorize the  county  authorities  to  assess  property 
for  taxation,  and  levy  taxes  upon  it  independent 
of  the  action  of  the  legislature.  Va..  etc.,  R.  Co.  v. 
W^ashinfftouCo..80Gratt  471;  S.  V.  R.  Co.  v.  Super- 
visors of  Clarke  County.  78  Va.  209.  So  with  munic- 
ipalities generally.  Oreen  v.  Ward.  82  Va.  824; 
Kirkham  v.  Russell.  76  Va.  956. 

A  grant  by  the  legislature  to  a  municipality  of  the 
poveer  to  raise  annually,  by  taxation  on  subjects 
within  its  limits,  such  sums  as  it  deems  necessary 
for  its  expenses,  is  the  grant  of  a  general  power  of 
taxation,  and  confers  upon  the  municipality  all  the 
powers  possessed  by  the  state  in  respect  to  the  Im- 
position of  taxes;  and  the  municipality  can  then  im- 
pose taxes,  in  its  discretion,  upon  all  subjects  within 
its  jurisdiction  not  withheld  from  taxation  by  the 
leg-lslature.  whether  they  be  taxed  by  the  state  or 
not  Newport  News,  etc.,  R.  Co.  v.  Newport  News,  100 
Va.  157,  40  S.  E.  Rep.  646;  Norfolk  v.  Grlfflth-Powell 
Co.  (Va.),  45  S.  B.  Rep.  808. 

It  may  of  course  only  delegate  to  a  municipality 
such  powers  as  it  may  deem  wise,  but  unless  the 
power  be  limited,  it  passes  in  its  entirety.  Norfolk 
▼.  Grifflth-Powell  Co.  (Va.),  46  S.  E.  Rep.  89S. 

In  Supervisors,  etc..  v.  Tallant,  96  Va.  728,  82  S.  E. 
Rep.  479,  it  was  said  that  for  county  purposes  the 
sapervlsorB  can  only  levy  taxes  upon  such  property 
as  is  assessed  with  state  taxes  within  the  county,  and 
that  they  cannot  look  beyond  the  subjects  of  taxa- 
tion provided  by  legislature.  This  statement  of  the 
law  is  indisputable  with  respect  to  counUes.  Nor- 
folk V.  Grifflth-Powell  Co.  (Va).  46  S.  E.  Rep.  803. 
See  post,  "Iticenses,"  IV,  and  especially,  "(City's 
Bight  to  Tax  Licenses,'*  IV,  G. 

And  yet  in  a  legal  sense,  the  tax  in  any  such  case 
—where  the  power  of  laying  a  tax  has  been  dele- 
gated to 'local  authorities— is  Imposed  by  the  rep- 
resentatives of  the  people  in  the  legislature;  the 
power,  which  belongs  to  them  alone  under  the  con- 
stitution, being  exercised,  pro  hoe  vice,  by  those  to 
whom  they  have  seen  fit  to  delegate  it  Langhome 
V.  Robinson,  20  Gratt  664:  Whiting  v.  West  Point  88 
Va  009.  14  S.  E.  Rep.  698;  Case  of  the  County  Levy. 
6  Call  180. 

Chartered  Towns  Assuming  Powers  Qlvcn  by  Qen- 
crsl  I-sw. —Where  the  charter  of  a  town  empowered 
it  to  levy  and  collect  taxes  on  subjects  then  assessed 
by  the  state  for  the  revenue,  and  the  gen- 
eral law  or  municipal  corporation  subsequently 
enlarged  their  powers  of  taxation,  it  could  avail  it> 
self  of  such  powers  if  it  though  tproper.  and  not  con 
fine  itself  to  such  subjects  as  were  assessed  at  the 
date  of  the  charter.  Clarksburg  v.  GofE,  6  W.  Va 
408. 

Tax  on  Steamboats.- The  city  of  Wheeling  being 
authorized  by  law  to  assess,  levy  and  collect  an  an- 
nual tax  for  the  use  of  the  city,  on  personal  prop- 
erty in  the  city  not  to  exceed  fifty  cents  on  every 
hundred  dollars  of  the  assessed  valuation  thereof, 
the  assessment  and  collection  of  an  annual  tax  upon 
the  value  of  steamboats,  of  twenty  tons  burden  or 
more,  belonging  to  a  corporation,  incorporated 
and  organized  by  and  under  the  laws  of  the  state 
of  West  Virginia,  and  whose  chief  office  is  in  said 
city  and  all  of  whose  officers  reside  therein,  and 
said  city  being  the  home  of  said  steamboats,  is 
neither  a  tonnage  tax,  nor  an  interference  with 
interstate   commerce,  and  is   a  valid  exercise  of 


such  uxing  power.   Wheeling,  etc..  TransporUtion 
(^.  V.  City  of  WheeUng.  0  W.  Va.  17a 

Construed  Strictly.— Laws  conferring  the  power  of 
taxation  upon  municipal  corporation,  or  upon  a 
county,  are  to  be  strictly  construed,  for  the  power 
of  taxation  as  confided  to  them  is  a  delegated  trust: 
they  act  not  by  virtue  of  any  inherent  power,  but 
as  mere  agencies  of  the  state.  Va  &  Tenn.  R.  Co.  v. 
Washington  County.  80  Gratt  474;  Lynchburg  v.  N. 
&  W.  R.  R.  Co..  80  Va.  247;  Whiting  v.  West  Point  88 
Va  906,  14  S.  E.  Rep.  698:  O.  &  A.  R.  (3o.  v.  Alexan- 
dria. 17  Gratt.  176.  and  foot-note  collecting  cases; 
City  of  Richmond  v.  Daniel,  14  Gratt  886;  School- 
field  V.  Lynchburg,  78  Va.  866;  Green  v.  Ward,  82  Va. 
824:  Kirkham  v.  Russell.  76  Va  966. 

Constitutional  Provisions.— The  ninth  section  of  the 
tenth  article  of  the  (institution  of  1872.  reading : 
"The  legislature  may,  by  law,  authorize  the  corpo- 
rate authorities  of  cities,  towns  and  villages,  for  cor- 
porate purposes,  to  assess  and  collect  taxes;  but 
such  taxes  shall  be  uniform,  with  respect  to  per- 
sons and  property,  within  the  jurisdiction  of  the 
authority  imposing  the  same,*'  is  addressed  to  the 
legl&latnre,  is  prospective  in  its  operation,  and  does 
not  operate  vroprio  tigore.  It  does  not  operate  a  re- 
peal of  the  law  in  force  at  the  time  of  its  adoption. 
Douglass  V.  HarrUviUe.  9  W.  Va.  166;  Powell  v. 
Parkersburg,  88  W.  Va.  706. 

And  the 8th  section  of  the  10th  article  of  the  Con- 
stitution was  not  intended  to,  and  does  not,  in  any 
wise  interfere  with  or  prevent  the  levying,  collect- 
ing and  expenditure  of  taxes  annually,  by  author- 
ity of  law,  by  the  proper,  legal  authorities  of  the 
counties,  cities,  etc..  for  needful  and  proper  pur- 
poses of  such  counties,  cities,  etc..  and  to  do 
and  cause  to  be  done  whatever  is  necessary  for 
that  purpose,  but  to  prevent  the  county  authorities, 
city  authorities,  etc.  respectively,  from  creating 
debts  without  the  assent  of  three-fifths  of  the  voters 
of  the  county  or  city,  etc.,  voting  upon  the  question. 
as  to  whether  the  debt  should  be  created,  and  then 
not  exceeding  the  limit  prescribed  in  the  section. 
List  V.  Wheeling.  7  W.  Va  628.  See  generally,  mon- 
ographic noU  on  "Municipal  Corporations"  ap- 
pended to  Danville  v.  Pace.  26  Gratt  1. 

2.  County  Taxation  of  Railboads.— CJounty  au- 
thorities are  not  authorized  by  the  constitution  of 
this  state  independent  of  the  action  of  the  legisla- 
ture, to  assess  railroad  (or  other)  property  for 
taxation  and  county  levies  on  it  B.  &  O.  R.  Co.  v. 
Koontz,  77  Va.  698:  S.  V.  R.  Co.  v.  Supervisors,  78 
Va.  278;  Va  &  Tenn.  R.  Co.  v.  Washington  Co.,  80 
Gratt  471.  See  Supervisors  v.  Tallant,  96  Va.  723,  82 
S.  E.  Rep.  479. 

And  the  board  of  supervisors  of  a  county  could 
not  anticipate  the  assessmentsof  lailroads  for  the 
purpose  of  state  taxation,  for  a  given  year,  by  levy- 
ing their  own  assessment  upon  the  property  of  a 
railroad  company,  and  the  levy  of  a  tax  for  county 
purposes,  based  on  such  assessment,  was  ultra  vlret 
and  void.    B.  &  O.  R.  Co.  v.  Koontz,  77  Va.  698. 

By  Acts  1879-*80.  ch.  106.  S  1,  the  legislature 
for  the  first  time,  empowered  the  supervisors 
to  levy  a  tax  on  the  real  estate  of  railroad  compa- 
nies, whose  roads  pass  through  their  county,  pre- 
scribing that  such  tax  should  be  equal  to  the  tax 
imposed  upon  other  property  for  county  and  school 
purposes,  and  based  upon  the  assessment  per  mile 
of  the  same  property  made  by  the  state  for  its  pur- 
poses.   B.  &  O.  R.  R.  (^.  V.  Koontz.  77  Va.  698. 

County  supervisors  are  authorized  to  levy  a  tax 
on  railroad  property  in  their  county  at  any  time 
after  the  passage  of  the  act  of  February  27.  1880, 
based  on  the  state  assessment  made  previous  to 
that  act:  and  where  the  levy  recites  that  fact,  the 
levy   will  be  presumed  legal.    Norfolk,  etc.,  R.  Co. 
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V.  Supervisors,  87  Va.  621.  12  S.  E.  Rep.  1009;  Prince 
Georre  County  ▼.  A.  M.  &  O.  B.  Co..  87  Va.  288,  12  S. 
E.  Rep.  607;  S.  V.  R.  Co.  ▼.  Supervisors.  78  Va.  269. 

And  this  thouffli  the  supervisors  had  previously 
made  their  levy  as  to  property  generally  in  the 
county.  And  if  the  clerk  of  the  supervisors  failed 
to  enter  an  order  made  by  them,  they  may  amend 
their  record  by  having  the  order  entered  nunc  pro 
tune.  S.  V.  R.  Co.  v.  Supervisors  Clarke  County.  78 
Va.2e9. 

Under  existing  statutes  (Code.  S  888,  Acts  1801- 
02,  p.  428)  the  board  of  supervisors  of  the  several 
counties  through  which  railroads  pass,  in  assessing- 
taxes  for  county  purposes  on  the  property  of  rail- 
road companies  are  not  restricted  to  a  tax  based  on 
the  assessment  per  mile  made  by  the  state  for  its 
purposes  upon  the  number  of  miles  of  road  within 
their  respective  counties,  but  may,  in  addition 
thereto,  assess  taxes  on  the  depots  and  grounds,  and 
other  real  and  personal  property  of  such  companies, 
located  within  their  respective  counties.  Atlantic, 
etc.,  R.  Co.  V.  Lyons,  101  Va.  1, 42  S.  E.  Rep.  082. 

Thus  a  levy  imposed  by  the  supervisors  of  Norfolk 
county  upon  the  depots,  grounds,  rolling  stock 
and  stores  belonging  to  the  A.  &  D.  R.  Co.,  based 
upon  the  valuation  given  to  same  by  the  board  of 
public  works  for  the  year  of  18W,  was  a  valid  and 
lawful  tax.  Atlantic  &  D.  R.  Co.  v.  Lyons,  101  Va.  1. 
48  S.  E.  Rep.  032. 

For  Any  Lawful  County  Purposes.— Tax  for  county 
road  purposes,  and  for  the  purpose  of  paying  the 
interest  on  the  bonds  of  the  county,  which  were 
given  to  raise  money  for  a  subscription  to  a  certain 
railroad,  may  as  lawfully  be  levied  on  the  railroad 
as  those  for  any  other  county  purposes.  S.  V.  R.  Co. 
V.  Supervisors  of  Clarke  County.  78  Va.  27a 

Mn«t  Not  Be  Higher.— The  Constitution,  art  10.  S 
1,  provides  that  taxation  by  state,  county  or  corpo- 
rate bodies,  shall 'be  equal,  uniform  and  ad  valorem. 
If  a  county  levy  on  railroads  within  the  county  be 
at  ever  so  little  higher  rate  than  it  is  on  other  prop- 
erty In  the  county,  such  levy  violates  the  constitu- 
tion. S.  V.  R.  Co.  V.  Supervisors  Clarke  County,  78 
Va.27a 

Practical  Construction  of  Law  by  Public  Officers.— 
*'The  practical  construction  given  to  the  statutes 
conferring  power  on  counties  to  tax  railroads  by 
public  officials,  and  acted  upon  by  the  people,  is  not 
only  to  be  considered,  but  in  cases  of  doubt  will  be 
regarded  as  decisive.  It  is  allowed  the  same  effect 
as  a  course  of  Judicial  decision.  The  legislature  is 
presumed  to  be  cognizant  of  such  construction,  and 
when  long  continued,  in  the  absence  of  legislation 
•  evincing  a  dissent,  the  courts  will  adopt  that  con- 
struction.'* Atlantic  &  D.  R.  Co.  v.  Lyons,  101  Va. 
42  S.  E.  Rep.  032. 

For  District  School  Purposes.— Section  888  of  the 
Code  does  not  authorize  the  board  of  supervisors  of 
counties  to  levy  a  tax  on  the  property  of  railroad 
and  telegraph  companies  for  district  school  pur- 
poses, and  no  method  has  been  provided  by  law  for 
ascertaining  the  value  of  the  property  of  railroad 
and  telegraph  companies  within  the  boundaries  of 
the  several  school  districts  of  the  state,  and  there- 
fore no  district  school  tax  can  be  levied  thereon. 
New  York,  etc..  R.  Co.  v.  Supervisors.  92  Va.  661,  24 
S.  E.  Rep.  221. 

And  were  this  not  so,  a  levy  by  a  board  of  super- 
visors for  district  school  purposes  on  the  property 
of  a  railroad  company,  as  a  whole,  within  a  county, 
without  reference  to  what  part  thereof  is  located 
in  the  several  districts,  or  so  as  to  show  the  amount 
levied  for  each  district,  is  void,  because  in  violation 
of  S  8,  art.  8  of  the  Constitution  of  this  state. 
New  York.  etc..  R.  Co.  v.  Supervisors.  92  Va.  661.  24  S. 
£.  Rep.  821 
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IrreooveraMe.— Where,  during  foreclosure  suit, 
such  tax  is  paid  and  its  payment  is  approved  by  the 
court,  purchasers  of  the  railroad,  who  were  parties 
to  the  suit,  cannot  recover  the  tax  as  illegally 
levied.  Norfolk,  etc.,  R.  Co.  v.  Supervisors.  87  Ga. 
581.  12  S.  E.  Rep.  1000.  See  pott,  ''Payment  of  and 
Liability  Therefor."  IX.  C. 

8.  Spboial  Mbstings  of  Sttpbbvibobs.— Acts 
]878-*0.  ch.  56.  S  4.  provides  for  special  meet- 
ings of  the  board:  and  ch.  68.  S  6.  directs  the 
board  at  the  meeting  in  July  of  each  year, 
or  as  soon  thereafter  as  practicable,  to  order 
a  levy  upon  all  property  assessed  with  state  taxes 
within  the  county.  B.  &  O.  R.  Co.  v.  Koonts,  T7  Va. 
608. 

4.  Lbvt  to  pat  Obdbrs  of  Forwr  Ybabs.— The 
mere  fact  that  a  county  levy  is  made  to  pay,  among 
other  demands,  unpaid  orders  on  the  county  treas- 
ury. Issued  under  orders  made  in  former  years, 
will  not  render  the  levy  void,  as  against  S  8.  art.  10, 
of  the  Constitution.  It  must  appear  that  such 
orders  are  for  indebtedness  prohibited  by  the  con" 
stitution.  Armstrong  v.  Taylor.  41  W.  Va.  602.  24  S. 
E.  Rep.  008. 

5.  Maoistbbial  Districts  in  Wbst  Viboihia.— 
The  constitution  irives  the  power  of  Uxatlon  to 
state,  counties,  school  districts  and  municipal  cor- 
porations, but  not  to  magisterial  districts.  Neale 
V.  County  Court.  48  W.  Va.  00.  87  S.  E.  Rep.  370: 
Brannon  v.  County  Court,  38  W.  Va.  780.  II  S.  E.  Bep. 
84. 

And  a  school  district,  though  it  may  be  composed 
of  the  same  territory  as  a  magisterial  district.  Is 
not  the  same  as  the  latter  district  In  powers  and 
nature  they  are  wholly  distinct  Neale  v.  County 
Court  48  W.  Va.  00,  27  S.  E.  Rep.  870. 

6.  ArOINO      INTBBNAL       IMPBOYBMBNT       CO.— AOd 

where  money  raised  by  taxation,  by  the  municipal 
authorities  is  applied  to  the  aid  of  an  internal 
improvement  company  under  the  authority  of  an 
act  of  the  legislature,  the  test  as  to  whether  such  a 
purpose  is  a  corporate  one.  and  so  within  tlie 
power  of  the  legislature  to  authorize  taxation 
therefor,  is  the  probable  benefit  to  the  copimonlty 
within  the  corporation,  and  the  proper  Judges  of 
that  question  are  the  majority  of  the  people  of  the 
corporation,  acting  under  the  sanction  of  the  leffla- 
lative  body.    Goddin  v.  Crump,  8  Leigh  190. 

7.  To  BVTLD  School  Housbs.— The  authority  to 
levy  taxes  to  establish  a  system  of  free  schools 
carries  with  it  by  necessary  implication  the  right 
to  levy  taxes  to  provide  the  necessary  scbool 
houees.    Bull  v.  Read.  13  Gratt  100. 

8.  ExTBNDiWG  Toww  LIMITS.— A  towu  may.  under 
S  40,  c.  47  of  the  Code,  extend  its  corporate  limltt  so 
as  to  Include  a  railroad  bridge  across  the  Ohio 
river,  and  impose  municipal  taxes  on  such  bridge. 
Such  taxation  is  not  ultra  vire$.  Point  Pleasaot 
Bridge  Co.  v.  Point  Pleasant  82  W.  Va.  888.  0  S.  E. 
Rep.  281. 

Where  a  town,  under  ch.  47.  S  40  of  the  Code, 
extends  its  corporate  limits  so  as  to  Include  afri- 
cultural  or  farming  lands,  and  imposes  municipal 
taxes  on  them,  though  they  are  not  laid  off  Into 
streets  and  alleys,  and  not  laid  out  in  lots,  aod 
are  not  so  near  streets  and  alleys  as  to  be  directly 
benefited  by  them  or  derive  any  peculiar  benefit 
from  the  Incorporation,  the  courts  cannot  affect  its 
action  or  prevent  such  taxation.  Davis  v.  Point 
Pleasant  32  W.  Va.  280.  0  S.  E.  Rep.  228. 

And  the  legislature  can  confer  upon  a  municipal 
corporation  the  power  to  extend  its  jnri.sdlction 
beyond  the  corporate  limits  (in  this  case  for  half  a 
mile)  for  the  purpose  of  laying  and  collecting  cer- 
tain taxes.  Langhorne  v.  Robinson.  20  Gratt  061: 
WhiUng  V.  West  Point  88  Va.  010,  14  S.  E.  Rep.  0B8. 
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But  an  act  of  the  lerislatare  antliorizinff  tlie 
Impoelttonof  a  license  Ux  for  the  exercise  of  cer- 
tain privileflres  oatslde  of  tbe  corporation  limits, 
does  not  authorize  its  imposition  for  general  munic- 
ipal purposes,  but  only  for  the  liquidation  of  bonds 
Issned  tinder  authority  of  said  act  Kaufle  y. 
Delaney.  S6  W.  Va.  4ia 

9.     BXISTSNOV      OF    COUWTT     A    POIJTIGAL    QUBS- 

•now.— The  existence  of  a  county  under  the  consti- 
tatlon  is  a  political  and  not  a  Judicial  question,  and 
the  county  beinsr  recognized  by  all  the  branches  of 
the  political  department  of  the  goremment,  the 
courts  are  bound  thereby,  and  will  not  attempt  to 
go  behind  the  decision  of  the  legislature  that  the 
conBtlcntional  prerequisites  for  the  establishment 
of  a  new  county  were  complied  with.  Hence  the 
ralidity  of  taxes  laid  by  the  proper  authorities  of 
snch  county  cannot  be  assailed  on  that  ground. 
Lusher  v.  Scites.  4  W.  Va.  11. 

10.   LiOGAL  AS8S88MBNT8— Dub  PBOCXSS  OF   ItAW.— 

Liocal  assessments  for  street  improyements  are  an 
exercise  of  the  taxing  poveer,  and  article  14  of  the 
amendments  to  the  constitution  of  the  United 
States  applies  to  such  assessments,  and  a  statute 
which  authorizes  a  local  assessment  to  meet  the 
costs  of  such  improvements  must  provide  for  glT- 
inff  the  person  of  whom  such  assessment  is  exacted 
reasonable  notice  and  opportunity  to  appear  and 
contest  the  legality,  justice  and  correctness  of  the 
assessment  before  it  is  finally  determined  upon, 
otherwise  it  deprives  such  person  of  his  property 
without  "due  process  of  law.*'  and  is  void.  Adams 
▼.  Roanoke  (Va),  46  S.  E.  Rep.  885. 

If  the  law  provides  for  the  required  notice  to  the 
landowner  whose  land  it  is  proposed  to  charge  with 
any  part  of  the  costs  of  the  public  Improvement. 
an  assessment  against  his  property,  made  under  it. 
will  not  be  defeated  if  he  has  been  given,  at  some 
stace  of  the  proceedings,  a  fair  opportunity  to  be 
heard  to  test  the  legality,  justice  and  correctness 
of  the  assessment  Adams  v.  Roanoke  (Va).  46  S. 
B.  Rep.  886. 

BasMi  on  Prontsge— The  principle  that  special 
assessments  must  be  based  on  peculiar  benefits 
does  not  necessarily  api>ear  to  have  been  departed 
from  by  the  fact  that  one-half  of  the  cost  of  the 
improvement  is  apportioned  among  the  property 
owners  benefited,  according  to  their  frontage.  Nor 
is  the  principle  violated  merely  by  the  fact  that  by 
the  apportionment,  plaintiff  in  error's  lot  is  assessed 
with  a  fraction  more  than  an  adjoining  property 
valued  for  taxation  at  a  larger  sum  than  his  prop- 
erty. Adams  V.  Roanoke  (Va.).  45  S.  E.  Rep.  888. 
See  monographic  notes  on  "Municipal  Corporations'* 
appended  to  Danville  v.  Pace,  25  Qratt.  1 ;  "Con- 
stitutional Law"  appended  to  C^m.  v.  Adcock,  8 
Gratt.  661. 

11.  DiBTBiOT  School  Tazbb— Votb  on  Timb  of 
Sbssion. 

Is  Only  lor  One  Vesr.— Where  a  vote  was  taken  in 
a  school  district  under  S  41,  ch.  128.  Acts  of  1872-8,  or 
nnder  S  41,  ch.  15,  Acts  of  1881.  and  a  majority  of  the 
▼ote  was  in  favor  of  a  specified  number  of  months, 
exceeding  four  in  the  year,  during  which  the  public 
schools  were  to  be  kept  open,  such  vote  authorized 
and  required  the  board  of  education  to  levy  a  tax 
sufllcient,  with  the  state's  quota,  to  keep  the  public 
schools  open  for  the  specified  time,  but  did  not 
authorize  them  to  levy  such  tax  for  the  succeeding 
year  or  for  any  future  year.  And  this,  though  at 
the  election  of  a  new  board  of  education  in  the 
succeeding  May,  a  majority  of  the  voters  of  the  dis- 
trict voted  for  a  school  levy,  as  such  vote  would 
only  authorize  and  require  the  new  board  of 
education  to  keep  open  the  public  schools  for  four 
months  in  each  succeeding  year,  and  to  make  a 


sufllcient  levy  for  that  purpose,  the  levy  not  exceed- 
ing fifty  cents  on  one  hundred  dollars*  worth  of 
property  in  the  district  Wells  v.  Board  of  Educa- 
tion, 20  W.  Va.  167. 

If  in  such  case  the  newly-elected  l>oard  of  educa- 
tion should  make  a  levy  to  keep  the  public  schools 
open  for  a  period  of  more  than  four  months  in  the 
year  in  accordance  with  the  vote  taken  in  the  pre- 
ceding year,  such  levy  is  illegal.  And  in  supersed- 
ing it  the  circuit  court  must  supersede  and  set 
aside  such  illegal  levy  entirely,  and  cannot  super- 
sede only  such  portion  of  it  as  is  more  than  sufll- 
cient  to  keep  the  public  schools  open  for  four 
months.    Wells  v.  Bd.  of  Education.  20  W.  Va.  167. 

But  the  circuit  court  has  no  authority  under  the 
Act  of  1875,  ch.  72.  p.  168.  to  supersede  such  Illegal 
levy,  unless  the  uxpayers  file  their  petition  for 
that  purpose  within  forty  days  after  such  illegal 
levy  has  been  made.  Wells  v.  Bd.  of  Education.  20 
W.  Va.  167. 

When  a  levy  made  by  a  school  district  is  thus 
superseded,  it  is  the  duty  of  the  board  of  education 
at  once  to  make  a  new  levy  according  to  law  sufB- 
clent  to  keep  the  public  schools  open  for  only  four 
months  in  the  year.  This  new  levy  in  lieu  of  an 
illegal  levy,  which  has  been  superseded  by  the  cir- 
cuit court,  must  be  made  by  the  board  of  educa- 
tion and  cannot  be  made  by  the  circuit  court, 
when  it  supersedes  the  iUegal  levy.  WeUs  v.  Bd.  of 
Education.  20  W.  Va.  157. 

Special  Levy— Authority.-The  fact  that  the  levy  of 
forty  cents  on  the  $100  valuation  for  building  fund 
and  fifty  cents  thereon  for  teachers*  fund  is  not  sufB- 
cient  to  pay  any  existing  indebtedness  of  the  dis- 
trict in  addition  to  the  other  purposes  for  which  It 
is  levied,  is  not  a  condition  precedent  to  the  author- 
ity of  the  board  to  exceed  said  rates  in  laying  such 
levy,  since  thesututcs  provide  other  conllngencles, 
which  authorize  the  board  to  levy  in  excess  of  said 
rates,  or  to  lay  a  special  levy.  Winif  rede  Coal  Co. 
V.  Board  of  Education  of  Cabin  Creek,  47  W.  Va.  132* 
84  S.  E.  Rep.  776. 

School  Books— Levy  Must  Be  Annu«l.-The  levy  by 
the  board  of  education  to  pay  for  school  books  must 
be  made  annually,  and  must  be  paid  out  of  the 
building  fund.  Winifrede  Coal  Co.  v.  Board  of 
Education  of  Cabin  Creek,  47  W.  Va.  132. 84  S.  E.  Rep, 
776. 

12.  Lncrr  of  Taxation— What  Taxbs  Couwtbd.— 
Taxes  imposed  by  the  county  court  for  road  pur- 
poses in  a  district  under  ch.  85.  Acts  1881  (Code 
1887.  p.  888),  are  taxes  assessed  by  "county  author- 
ities," within  the  meaning  of  S  7,  art.  10,  of  the 
Constitution,  and  are  to  be  Included  with  other 
taxes  levied  by  the  county  court,  in  determining 
whether  the  limit  of  taxation  therein  fixed  will  be 
exceeded.  Brannon  v.  County  Court,  88  W.  Va.  789, 
lis.  E.  Rep.  84. 

II.  ASSESSMENT  AND  LEW.       * 

A-  OP  LANDS. 

1.  IN  GBiTBBAii.— The  imposition  of  taxes,  and  the 
law  directing  the  mode  of  assessment  and  collec- 
tion, are  the  exercise  of  legislative  power,  to  be 
exercised  in  conformity  with  the  requirements  of 
the  constitution,  by  general  law.  State  v.  South 
Penn  Oil  Co.,  42  W.  Va  80,  24  S.  E.  Rep.  688. 

If  Illegal,  Avoldj  Sale.— Where  the  assessment  of  a 
tract  of  land  for  taxation  is  illegal,  a  sale  of  such 
tract  of  land,  made  by  the  sheriff  for  nonpayment 
of  the  tax  so  assessed,  Is  void.  Cunningham  v» 
Brown,  89  W.  Va.  588,  20  S.  E.  Rep.  616. 

West  Virginia— Towns  under  lo.ooo— Must  Be  Uol- 
form.— Under  the  assessment  laws  of  this  state, 
property,  and  the  valuation  thereof,  .as  ascertained 
for  municipal  assessments,  in  all  municipalities  of 
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less  population  than  10,000  Inbabltants.  should  be 
Identical  with  tbe  property,  and  values  thereof, 
ascertained  for  state,  county  and  district  as- 
sessments. Crlm  y.  Phlllppl,  88  W.  Va.  122.  18  S.  E. 
Rep.  466. 

2.  Notice  Rbquibed.— The  imposition  of  taxes 
and  levies  is  a  "takinif"  within  the  meanlnsr  of  the 
constitution  of  the  United  States,  and  if  the  law 
under  which  property  is  assessed  for  taxes  does  not 
provide  an  opportunity  for  the  owner  to  be  heard 
and  contest  the  Justice  of  the  assessment  he  is  de- 
prived of  his  property  without  due  process  of  law, 
and  the  law  is  unconstitutional  and  void,  and  the 
assessment  or  levy  is  illegal.  Heth  v.  Radford, 
96  Va.  272,  81  S.  E.  Rep.  8. 

8.  Duty  to  Enter  Land  fob  Tax  ation.— See  poat. 
•'Forfeiture."  IX,  E,  and  "Payment  and  Liability 
for  Taxes,"  IX.  C.  It  is  the  duty  of  the  owner  of 
land  to  have  it  charged  to  himself  on  the  land 
books,  and  to  pay  the  taxes  thereon.  His  failure  to 
comply  with  this  duty  renders  the  land  liable  to  be 
returned  delinquent  and  sold.  Bailey  v.  McClaugh- 
erty.  48  W.  Va.  646,  87  S.  E.  Rep.  701. 

Penalty. -If  a  person  neglects  to  enter  land  with 
the  commissioner  of  the  land  tax.  he  is  liable  not 
only  to  the  tax,  but  to  a  penalty  of  twenty-five  per 
centum  per  annum,  on  the  amount  of  each  year's  tax. 
which  had  fallen  due  up  to  the  time  of  making  the 
«ntry,  and  this,  although  there  had  been  no  proof  of 
an  application  being  made  by  any  commissioner  for 
a  list  of  taxable  property.  Washington  ▼.  Common- 
wealth, 2  V  a.  Cas.  2S& 

And  in  Brown  v.  Com.,  01  Va.  769.  21  S.  E.  Rep.  867. 
it  is  said:  "Statutes  imposing  penalties  for  failure 
or  refusal  to  make  such  returns  or  to  return  such 
lists  (of  valuation  of  property)  are  quite  common, 
and  have  been  uniformly  upheld.  Washington  v. 
Commonwealth,  2  Va.  Cas.  268:  Commonwealth  v. 
Byrne.  20  Gratt  165." 

Under  Act  of  1831.— The  act  of  April  1. 1881.  de- 
clared, that  in  a  suit  for  the  recovery  of  land  lying 
west  of  the  Alleghany,  against  a  person  bona  Ads 
claiming  such  land  under  a  grant  from  the  common- 
wealth issued  previously  to  the  act,  who  has  had 
the  land  duly  entered,  and  has  paid  all  the  Uxes 
chargeable  upon  it,  his  adversary  shall  not  be  al- 
lowed to  give  his  grant  in  evidence,  unless  he  shall 
shew  that  he  too  has  had  the  land  duly  entered 
and  charged  with  taxes  according  to  law,  and  has 
actually  paid  the  taxes  charged  and  justly  charge- 
able upon  it,  and  this  act  is  constitutional.  Taylor 
V.  Burdett.  11  Leigh  884. 

Each  Hostile  Claimant— Where  two  or  more  per- 
sons claim  the  same  land  under  adverse  titles  or 
color  of  title,  if  either  desires  to  protect  his  title 
from  forfeiture  he  must  enter  the  land  on  the  asses- 
sor's books  in  his  name  and  pay  the  taxes  thereon. 
The  payment  of  taxes  on  such  land  by  an  adverse 
claimant  will  not  protect  other  titles  from  forfei- 
ture. Bach  claimant  must  enter  the  land  and  pay 
the  taxes  on  it  in  his  own  name.  Simpson  v.  Edmis- 
ton,  28  W.  Va.  675;  State  v.  Low,  46  W.  Va.  451.  88  S. 
E.  Rep.  271. 

For  where  there  are  two  or  more  hostile  claimants 
the  state  exacts  taxes  from  each  and  provides  for 
the  forfeiture  of  any  title  not  entered  on  the  asses- 
sor's books,  or.  if  entered,  on  which  the  taxes  are 
not  paid.  This  is  the  purpose  and  policy  of  art.  13  of 
the  constitution  of  this  state,  and  statutes  made  in 
pursuance  thereof.  Simpson  v.  Edmiston.  28  W.  Va. 
683. 

And  a  purchaser  of  land  sold  for  delinquent  taxes, 
after  he  acquires  a  deed  therefor,  will  be  deemed  as 
holdiug  adversely  to  the  person  in  whose  name  the 
land  was  sold,  and  if  such  person  denies  the  valid- 
ity of  the  tax  deed  and  still  claims  the  land  he 


must  keep  the  land  on  the  assessor's  book  In  lili 
name  and  pay  the  taxes  thereon.  The  payment  of 
the  taxes  on  such  land  by  the  tax  purchaser  in  his 
own  name  will  not  inure  to  the  benefit  of  the 
former  owner,  and.  therefore,  such  former  owner 
will  not  be  required  to  reimburse  such  purcbaser 
for  taxes  so  paid  in  his  name  by  the  court  whicli 
declares  void  and  sets  aside  such  tax  deed.  Simp* 
son  V.  Edmiston.  28  W.  Va.  676-6;  MuUan  v.  Carper. 
87  W.  Va.  216. 16  S.  E.  Rep.  680;  Bryant  v.  Groves.  41 
W.  Va.  10,  24  S.  E.  Rep.  606. 

Where  Privity  of  Title  ExUts.— But  where  there  U  . 
privity  of  title,  one  payment  of  taxes  is  sufficient 
and  full  satisfaction,  whether  the  land  is  charged 
as  a  whole  in  the  name  of  one,  or  the  varioas  in- 
terests separated  and  charged  to  the  repectlre 
owners,  dividing  the  valuation  equitably  between 
or  among  them  as  provided  in  26.  c.  I  29,  Code. 
Simpson  V.  Edmiston.  28  W.  Va.  675;  SUte  v.  Low. 
46  W.  Va.  461,  88  S.  E.  Rep.  271. 

Entry  of  Patent  Covel-a  Excess  of  Acreage.- Where 
a  patent  is  for  a  tract  of  land  of  a  given  number  of 
acres,  and  it  is  entered  for  taxes  accordingly,  the 
fact  that  the  tract  contains  a  greater  quantity  will 
not  forfeit  the  whole  or  the  excess  for  nonentry  for 
taxation,  under  ch.  126.  Acts  180B,  or  S  6.  art 
18.  of  the  Constitution.  State  v.  Cheney.  45  W.  Va. 
478.  81  S.  E.  Rep.  020. 

Tract  Lying  in  /lore  than  One  County.— Under  the 
Act  of  186B.  and  under  S  6,  arL  18,  of  the  Constitution, 
forfeiting  land  for  nonentry  on  the  tax  booki. 
where  a  tract  lies  partly  in  one  county  and  partly 
in  another,  entry  in  the  county  wherein  its  greater 
part  lies  saves  the  whole  tract  from  forfeiture. 
Entry  in  either  cotmty  would  likewise  save  it 
SUte  V.  Cheney,  45  W.  Va.  478. 81  S.  £.  Rep.  020i 

4.  IN  What  Nam«  Absssssd.— An  assessment 
for  taxes  of  a  tract  of  land  in  the  name  of 
an  owner  who  himself  or  by  tenant  is  in 
actual  possession  is  a  valid  and  regular  assess- 
ment, whether  he  has  legal  or  equitable  title,  and 
will  save  the  land  to  him  from  a  tax  sale  In  the 
name  of  a  former  owner  from  whom  such  owner  in 
possession  derived  his  right  Boggess  v.  Scott  48 
W.  Va.  816.  87  S.  E.  Rep.  661. 

And  where  land  is  conveyed  from  one  to  another, 
and  actually  put  on  the  tax  books  in  the  name  of 
the  purchaser,  though  such  purchaser  did  not  di- 
rect the  transfer  to  his  name,  such  assessment  is  as 
valid  to  save  his  estate  from  a  tax  sale  in  the  name 
of  some  one  else  as  though  he  had  himself  directed 
such  transfer  on  the  tax  books  to  his  name.  Bog- 
gess V.  Scott,  48  W.  Va.  816. 87  S.  E.  Rep.  661. 

Of  Remainderman.— Where  a  life  tenant  and  the 
remainderman  are  in  possession  of  real  esute 
which  is  assessed  in  the  name  of  the  remainderman, 
and  the  taxes  are  paid  by  him.  the  estate  of  said 
life  tenant  will  not  be  forfeited  to  the  state  by  rea- 
son of  his  failure  to  have  said  life  estate  assosed 
on  the  land  books,  or  to  pay  the  taxes  thereon. 
McDougal  V.  Musgrave.  46  W.  Va.  500.  88  S.  E.  Rep.  «I. 

Of  Equitable  Owner.— If  one  attempts  to  convey 
land  to  another  but  from  want  of  a  seal  to  the  in- 
strument does  not  pass  legal  title,  it  still  confers 
equitable  title:  and  assessment  of  land  in  the  name 
of  the  purchaser  under  such  contract  or  conveyance 
will  save  it  from  a  tax  sale  in  the  name  of  snch 
former  owner,  as  such  sale  passes  no  right  to  the 
tax  purchaser.  Boggess  v.  Scott,  48  W.  Va.  816.  S7 
S.  E.  Rep.  661. 

If  deeds  of  record  show  who  is  the  equluMe 
owner  of  a  tract  of  land,  and  the  assessor  has  taxed 
same  on  his  books  to  the  equitable  owner,  he  ought 
not  to  tax  the  same  land  to  the  person  who  holds 
the  legal  Utle  for  the  benefit  of  the  equitable  owner 
of  the  land,  though  the  deed  to  such  person  does 
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not,  on  its  face,  show  that  he  Is  not  the  owner  of  tlie 
eQuttable,  as  well  as  leral  title,  but  this  is  only 
slio'wn  by  a  preceding  deed  of  record.  Whitham  v. 
Sayers.  0  W.  Va.  071 ;  Lohrs  v.  Miller.  12  Gratt  452. 
Bnt  if  he  do  so  tax  it  and  the  land  is  sold  for  the 
nonpayment  of  such  taxes,  and  a  deed  made  to  the 
purchaser,  snch  sale  is  lUefiral.  and  the  deed  null 
and  void.    Whitham  ▼.  Sayers,  9  W.  Va.  671. 

Off  Trustee  or  Cestui  Que  Trust.— The  assessment 
of  land  with  taxes,  either  in  the  name  of  a  trustee 
or  a  cestui  qus  trust  under  him.  is  valid  to  save  the 
land  to  him  from  a  tax  sale  in  the  name  of  a  former 
owner  from  whom  such  trustee  derived  risrht, 
whether  that  rifirht  be  le^al  or  equitable,  Bosrffess 
▼.  Scott,  48  W.  Va.  816,  97  S.  E.  Rep.  661. 

Wliere  Trust  Deed  Qlveo.— No  transfer  is  made  on 
tbe  land  books  of  land  upon  which  the  owner  sim- 
ply fflves  adeed  of  trust  to  secure  the  payment  of 
money.  The  land  still  remains  on  the  .land  books 
in  tbe  name  of  the  former  owner,  and  is  taxed  in 
bis  name.  Section  450  of  the  Code  expressly  excepts 
Bucb  deeds  from  the  list  to  be  made  for  commis- 
sioners of  the  revenue.  Stevenson  v.  Henkle,  100 
Va.  SOI.  42  S.  E.  Rep.  072. 

And  if  a  party  holding-  a  deed  of  trust  upon  a 
tract  of  land,  to  indemnify  him  as  surety,  pays  the 
taxes  on  said  tract  of  land,  which  is  assessed  to  the 
ffrantor  in  said  trust  deed  in  the  district  where  it  is 
located,  and  said  grantor  conveys  said  land  to 
another  party,  who  has  the  land  placed  upon 
the  land  book  in  a  different  district  from'  the 
one  in  which  it  is  located,  and  suffers  the 
same  to  be  returned  delinquent  and  sold  for 
taxes,  and  the  party  entitled  to  the  benefit  of 
said  trust  purchases  said  land  at  a  trust  sale  under 
said  trust  deed,  his  title  so  acquired  will  not  be 
affected  by  said  delinquent  sale  and  a  deed  made 
in  pursuance  thereof.  Carrell  v.  Mitchell,  87  W.  Va. 
190,  16  S.  E.  Rep.  458. 

Oa  Death  of  Owner.— When  at  the  time  of  the 
death  of  the  owner  of  land  (1798).  there  was  no 
statute  law  giving  any  express  directions  as  to  how, 
on  the  death  of  any  land  owner,  his  land  was  to  be 
taxed  on  the  commissioner's  books,  the  entry 
thereof  in  his  name  subsequent  to  his  death,  and  a 
forfeiture  thereof  in  that  name  for  delinquency 
was  valid  and  concludes  heirs  and  purchasers. 
Smith  V.  Tharp,  17  W.  Va.  288;  Usher  v.  Pride.  15 
Oratt.  199. 

5l  EFFBOT  or  ASSBSSMBNT    TO    FOBMBB    OWNBB.— 

Where  land  is  assessed  for  taxes  in  the  name  of  the 
former  owner  after  its  sale  by  contract,  conferring 
only  equitable  title,  or  after  a  conveyance  passing 
leffal  title  to  another,  and  the  land  is  also  assessed 
for  the  same  year  in  the  name  of  such  purchaser 
and  the  taxes  paid,  a  sale  for  taxes  in  the  name  of 
sach  former  owner  will  vest  qo  title  in  the  tax  pur- 
chaser. Boggess  V.  Scott,  48  W.  Va.  816. 87  S.  E.  Rep. 
661:  Bradley  v.  Ewart,  18  W.  Va.  608:  Whitham  v. 
Sayers,  9  W.  Va.  671 :  Simpson  v.  Edmlston,  23  W. 
Va.  683:  Twiggs  v.  Chevallle,  4  W.  Va.  463.  See 
Lohrs  V.  Miller,  12  Gratt.  452. 

Bnt  it  may  not  follow  as  a  necessary  consequence 
that  an  assessment  of  taxes  upon  a  tract  of  land 
would  in  every  case  be  illegal  and  void  because  the 
land  had  been  previously  conveyed  to  another  by 
the  party  in  whose  name  it  was  so  assessed.  Hitch- 
cox  V.  Rawson.  14  Gratt.  530. 

For  example,  if  it  was  not  entered  in  the  name  of 
any  such  grantee  claiming  under  former  owner, 
then  it  was  forfeited  for  omission,  and  that  the  pro- 
ceeding looked  to  a  forfeiture  for  delinquency  and 
not  for  omission  from  the  books  is  not  material  to 
this  inquiry.  The  question  is  of  forfeiture  or  no 
forfeiture  upon  the  face  of  the  record  and  does  not 
concern  the  regularity  of  the  proceeding  to  enforce 


it.  Hitchcox  V.  Rawson,  14  Gratt.  531:  Kendall  v. 
Scott,  48  W.  Va.  251,  87  S.  E.  Rep.  531. 

When  Notice  of  Payment  of  Taxes  Necessary.— 
Section  27.  ch.  81  of  the  Code  of  1868,  does  not  apply 
to  such  a  case,  but  to  cases  where  the  owner,  who 
is  charged  with  paying  the  taxes,  has  neglected 
to  look  after  the  land  and  see  that  it  was  on  the 
books  in  his  own  name,  or  where  he  has  failed  to 
have  it  put  on  the  books  in  his  own  name,  and  the 
land,  in  the  title  under  which  he  claims,  or  by  mis- 
take in  his  own  name,  has  been  returned  delinquent 
for  uxes.  which  he  has  in  fact  paid.  In  such  cases 
he  must  file  his  notice  within  five  years  after  the 
deed  to  the  purchaser  has  been  recorded,  alleging- 
the  payment  of  the  taxes,  for  the  nonpayment  of 
which  the  land  was  sold.  Bradley  v.  Ewart.  18  W. 
Va.  598. 

But  If  the  land  was  improperly  on  the  assessor's 
books  and  sold  in  such  improper  name,  when  the 
taxes  had  been  paid  by  the  rightful  owner,  the 
statute  does  not  apply,  and  at  any  time  in  a  proper 
case  the  said  sale  and  deed  may  be  declared  illegal 
and  void.  Bradley  v.  Ewart.  18  W.  Va.  608:  Yancey 
V.  Hopkins,  1  Munf.  429. 

And  where  land  was  listed  by  the  commissioner 
of  the  revenue  to  a  wrong  person,  and  sold  by  the 
sheriff  as  the  property  of  such  person,  to  a  pur- 
chaser and  conveyed  to  him  by  deed,  such  mistake 
was  fatal  and  the  sale  absolutely  void  as  against 
the  true  proprietor  of  the  land.  Roanb,  J.,  dis- 
sented.   Yancey  v.  Hopkins.  1  Munf.  429. 

Payment  by  Him  Does  Not  Save  Delinquency.— 
Where  one  sells  and  conveys  a  piece  of  land  to  an- 
other, who  has  himself  charged  therewith  on  the 
land  books,  and  pays  the  taxes  thereon  for  one 
year,  but  the  next  year  fails  to  pay  the  same,  the 
land  still  remains  charged  to  the  vendor  and  he 
pays  the  taxes  thereon  for  the  year  in  which  vendee 
fails  to  pay.  The  land  is  returned  delinquent  in  the 
name  of  vendee  and  sold,  the  purchaser  in  due 
time  acquiring  a  deed  therefor.  The  fact  that  the 
taxes  were  paid  by  the  vendor  will  not  render  said 
delinquent  sale,  and  the  conveyance  in  pursuance 
thereof,  void  and  ineffective.  Bailey  v.  McClaugh- 
erty,  48  W.  Va.  646.  87  S.  E.  Rep.  701. 

6.  Sbybbal  Tracts  as  One. 

Where  Contlgaous.— An  owner  of  several  tracts  of 
land  lying  contiguous  to  each  other  should  have 
them  entered  and  charged  with  taxes  on  the  land 
book  as  a  whole,  and  not  in  different  parcels.  Max- 
well V.  Cunningham,  60  W.  Va.  298,  40  S.  E.  Rep.  500. 

And  the  assessment  of  two  adjoinin^r  tracts  of 
land  in  the  same  district  as  one  will  not  vitiate  a 
deed  under  a  sale  for  taxes.  Winning  v.  Eakin,  44 
W.  Va.  19.  28  S.  E.  Rep.  767:  Nuzum  v.  McEldowny. 
46  W.  Va.  207,  32  S.E.  Rep.  1024. 

Where  Not  Contiguous.— But  the  assessment  as  a 
whole'  or  entire  tract  of  several  tracts  of  land  not 
contiguous,  instead  of  by  separate  tracts,  will  be 
good  to  save  the  land  on  a  tax  sale  in  the  name  of 
the  former  owner.  Boggess  v.  Scott.  48  W.  Va.  816, 
87  S.  E.  Rep.  661. 

Each  at  True  Acreage.— Lands  are  assessed  for 
taxation  in  separate  tracts  or  parcels,  and  each 
tract  must  bear  its  share  of  the  burden  of  taxation. 
The  fact  that  oue  tract  is  assessed  at  a  greater 
acreage  than  it  contains  does  not  Justify  the  com- 
missioner of  the  revenue  in  diminishing  the  acre- 
age of  another  distinct  tract,  or  in  dropping  it  from 
the  tax-books,  even  though  both  tracts  be  owned  by 
the  same  person.  The  proper  remedy  is  by  a  pro- 
ceeding to  correct  the  erroneous  assessment. 
Douglas  Co.  V.  Commonwealth,  97  Va.  397,  84  S.  E. 
Rep.  52. 

Two  Tracts  Sold  for  Delinquency  of  One.— A  tract 
of  land  was  properly  entered  and  assessed  for  tax- 
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atlon  In  the  name  of  tlie  owner  on  the  land  books 
•of  the  county  for  the  year  1888,  and  the  Uxes  paid. 
In  the  year  1888  It  was  omitted,  without  the  fault  or 
knowledge  of  the  owner,  and  placed  back  as  an  un- 
•distinrulshed  part  of  a  larsrer  tract  in  the  name  of 
the  former  owner.  It  was  restored  to  the  land 
l}ooka  in  the  year  1884  in  the  name  of  the  true  lesral 
•owner,  and  all  taxes  since  charged  were  duly  paid, 
Including-  specifically  and  by  name  the  years  1884, 
1885  and  1886.  The  larger  tract  assessed  in  the 
name  of  the  former  owner  was  returned  delinquent 
for  nonpayment  of  the  taxes  for  the  year  1888,  was. 
«old  by  the  sheriff  on  theaith  day  of  November,  1886, 
under  ch.  81  of  the  Code,  and,  not  haying  been 
redeemed,  was  conveyed  by  the  clerk  of  the  county 
court,  by  deed  dated  the  11th  day  of  March.  1887,  to 
the  purchaser.  This  deed  conveyed  to  the  pur- 
chaser no  title  to  the  small  included  tract,  but.  as  to 
it,  constitutes  a  cloud  upon  his  title,  which  the 
•owner  has  a  right  to  have  removed.  Cunningham 
v.  Brown,  89  W.  Va.  588,  20  S,  E.  Rep.  615. 

The  smaller  tract  not  being  returned  delinquent 
In  the  name  of  the  owner  for  the  year  1883,  and 
there  being  nothing  to  rebut  the  presumption,  it  is 
to  be  presumed,  under  the  facts  of  this  case,  that 
the  taxes  for  that  year  have  been  paid  by  the 
owner,  Cunningham  v.  Brown,  89  W.  Va.  588,  20  S. 
£.  Rep.  616. 

7.  AFTB&  DELINQUBNGY  AND  SALB,  OR  FORFBTTUBB. 

—The  former  law  (and  the  present  law)  provides 
that  the  land  sold  for  taxes  returned  delinquent 
thereon  shall  continue  to  be  charged  to  the  owner 
until  the  two  years  of  grace  allowed  for  redemp- 
tion ihave  passed,  (S  469,  Code  Va.,)  and  obviously, 
as  the  lands  are  taxed  annually,  unless  the  taxes 
are  paid  the  lands  must  be  returned  delinquent, 
■and  under  the  annual  sales  act  must  be  sold  annu- 
ally: and  this  must  occur  as  to  the  lands  purchased 
"by  the  commonwealth  until  the  assessment  is  al- 
tered on  the  land  books,  which  cannot  occur  for 
two  years  in  any  case,  whether  the  commonwealth 
is  the  purchaser  or  not.  Couch  v.  Marye.  1  Va.  Dec. 
687.  See  contra.  Baker  v.  Buckner,  99  Va.  868,  88  S. 
E.  Rep.  380,  and  cases  cited  pott,  "Sale  of  Lands  Ac- 
Qdired  by  State,"  IX,  F.  16. 

West  Virginia— Valid  Sale.— A  sale  of  land  for 
taxes,  valid  to  pass  title  of  the  owner,  will  prevent 
its  forfeiture  for  failure  to  enter  it  for  taxes  in  the 
name  of  the  former  owner  for  years  subsequent  to 
the  tax  sale.  State  v.  Sponaugle,  45  W.  Va.  415.  82  S. 
E.  Rep.  288. 

Parchased  for  State— West  Virfl^lnla.— Where  land 
has  been  sold  for  taxes,  and  purchased  for  the 
state,  and  the  clerk  of  the  court  illegally  places 
such  land  on  the  land  books  for  succeeding  years 
in  the  former  owner's  name,  and  such  land'  is 
again  delinquent,  and  sold,  by  direction  of  the  audi- 
tor, for  the  taxes  of  such  succeeding  years,  such 
sale  Is  illegal  and  void,  and  the  purchaser  acquires 
no  title  by  reason  thereof;  and  the  clerk's  deed 
made  in  pursuance  of  such  sale  is  wholly  void, 
and  will  be  set  aside.  Totten  v.  Nighbert,  41  W.  Va. 
SOO,  24  S.  E.  Rep.  627. 

Alter  Forfeiture.— Where  land  of  an  intestate  was 
not  on  the  assessor's  books  in  the  name  of  him- 
self or  his  heirs  for  any  of  the  years  1866  to 
1860  inclusive,  and  without  authority  from,  or 
with  the  knowledge  or  consent  of,  his  heirs, 
a  tract  of  land  was  placed  on  the  books  for 
the  years  1870-71  in  his  name,  without  charging 
it  with  the  taxes  for  the  previous  years  when 
it  was  not  on  the  books,  as  required  by  S  84, 
ch.  81  of  Code  1868.  such  entry  was  improper  and  a 
aale  for  the  delinquent  taxes  of  one  of  these  years 
was  a  nullity,  and  a  purchaser  thereat  took  no  title, 
the  land  having  forfeited  to  the  state  for   nonentry 


for  those  years.  State  v.  Tavenner,  49  W.  Va.  691 
89  S.  E.  Rep.  649.  approving  Cunningham  v.  Brown. 
89  W.  Va.  688,  20  S.  E.  Rep.  616. 

&  MiSTAKB  IN  Name-Must  BbMatbrial.~A  mis. 
take  in  the  name  of  the  owner  of  land  retamed 
delinquent  for  the  nonpayment  of  taxes  which  is 
not  calculated  to  mislead  is  immaterial,  and  cannot 
affect  the  title  of  a  purchaser  of  said  land  at  a  sale 
made  to  enforce  the  collection  of  such  taxes.  In  the 
case  in  judgment  the  property  was  assessed  to 
"Basic  City  ChiUed  and  RoUer  Iron  Works  Ca." 
whereas  the  owner's  name  was  "Basic  City  Chilled 
Roll  and  Iron  Works."  Stevenson  v.  Henkle.  100  Va. 
B91,48S.  E.  Rep.  «J?2. 

There  was  no  other  corporation  in  that  conniy 
having  a  name  at  all  similar.  It  had  paid  taxes  as- 
sessed on  the  same  property  in  the  same  name  prior 
to  the  delinquency.  The  attention  of  one  who  was 
president,  treasurer,  and  one  of  the  directors  of 
the  corporiition  was  called  to  the  delinquency.  He 
knew  that  the  property  was  to  be  sold  for  tazei, 
and  a  few  weeks  after  the  sale,  knew  that  the  prop, 
erty  had  been  sold  for  taxes,  and  promised  pay- 
ment at  an  early  day.  Under  such  circumsunces, 
the  corporation  could  not  have  been  misled  to  its 
prejudice  by  the  mistake  in  its  name.  Stevemon 
V.  Henkle,  100  Va.  691, 42  S.  E.  Rep.  672. 

9.  SBPARATB  INTBRB8T8   SBPARATBLT  ASSUSID.- 

Where  one  party  owns  the  surface  of  the  Und, 
and  another  the  minerals  underlying  same,  the 
taxes  may  be  assessed  on  the  interests  in  said  land 
to  the  respective  owners.  Acts  of  1882,  ch.  at  (  4. 
requiring  such  interests  to  be  so  taxed,  is  conscita- 
tional.    Low  v.  County  Court,  27  W.  Va.  78Bu 

And  where  a  stratum  of  coal  underlies  a  tract  of 
land,  and  the  owner  thereof  sells  and  conveys  the 
coal  underlying  the  land,  it  is  the  duty  of  the  com- 
missioner in  reassessing  said  land  ander  ch.  9S 
of  the  Acts  1801,  to  assess  the  coal  separately  from 
the  surface,  charging  the  sarf ace  and  coal  to  their 
respecUve  owners.  U.  a  Coal,  etc,  Co.  v.  Randolph 
County  Court,  88  W.  Va.  201, 18  S.  E.  Rep.  568L 

And  so  with  mineral  interests  g-enerally.  Low  t. 
County  Court,  27  W.  Va.  785. 

But  S  4,  ch.  86,  Acts  1801,  proyldingrfor  the  reassess- 
ment of  lands  where  it  mentions  coal  privileges  or 
interests  held  by  a  party  or  parties  or  any  company 
or  association,  exclusive  of  the  surface,  and  provid- 
ing for  a  separate  assessment  of  the  surface  and 
coal  privilege  and  interest  in  using  the  word  "held" 
meant  and  intended  "owned"  by  such  part}'  or  par- 
ties of  any  company  or  association.  U.  S.  Coal,  eta, 
Co.  V.  Randolph  County  Court  88  W.  Va.  201,  18  S. 
E.  Rep.  566. 

And  where  either  the  surface  or  the  coal  or  min- 
eral underlying  the  same  is  leased  to  a  party,  it  is  the 
duty  of  the  commissioner  in  reassessing  the  land 
under  ch.  86  of  the  Acte  of  1801.  to  assess  snch 
land  and  coal  to  the  owner  thereof.  U.  S.  Coal,  etc. 
Co.  V.  Randolph  County  Court  88  W.  Va.  201. 18  S.  E. 
Rep.  566. 

Effect  of  Failure  to  So  Assess.— Where  a  grantor 
conveys  the  gas  and  oil  in  a  tract  of  land,  and  the 
assessor  fails  to  charge  the  Interest  so  conveyed  on 
the  land  book  in  the  name  of  the  grantee,  for  taxa- 
tion, with  its  equitable  proportion  of  the  valuation 
of  the  land  of  which  it  is  a  part  as  provided  by  said 
S  25.  and  the  land  remains  charered  as  a  whole 
to  the  grantor  at  the  full  valuation,  and  he  keeps 
the  taxes  paid  thereon,  there  can  be  no  forfeiture 
of  such  g-as  oil  interest  for  nonentry  for  five  years 
in  the  name  of  the  grantee.  SUte  v.  Low.  46  W.  Va. 
451,  83  S.  E.  Rep.  271.  For  where  there  is  a  privity  of 
title,  one  payment  of  taxes  is  sufficient  and  fall 
satisfaction,  whether  the  land  is  charged  as  a  whole 
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or  the  Yarlons  interests  entered  separately.  State 
▼.  Low.  4fl  W.  Va.  451,  88  S.  E.  Rep.  871. 

Bat  Not  a  Mere  License.— A  privilege,  liberty  or 
license,  to  search  and  explore  the  land  for  oil  or 
•other  minerals,  coupled  with  a  arrant  to  diff  and  re- 
move them,  and  convert  them  to  the  grantee's  own 
nse.  if  in  fee  or  for  life,  creates  an  incorporeal  free- 
hold rtirbt  in  the  real  estate,  which  may  be  as- 
sessed to  the  flrrantee  separately  from  tbe  land  or 
its  surface,  and,  if  the  minerals  be  found  orpro- 
dnced.  creates  a  freehold  interest,  which  should  be 
assessed  separately  on  the  land  books  under  the  act 
of  February  87,  1801  (ch.  86),  entitled  "An  act 
to  provide  for  the  reassessment  of  the  value  of  all 
real  estate  within  this  sUte.'*  State  v.  South  Penn 
Oil  Co..  42  W.  Va.  80,  84  S.  E.  Bep.eSS. 

Bat  such  privilege,  liberty  or  license,  and  such 
interest,  if  limited  to  a  term  of  years,  are  not  held 
and  owned  as  a  part  of  the  whole  of  a  freehold 
ownership,  within  the  meaning  of  the  act,  and 
shonld  not  be  separately  assessed  to  the  mining  li- 
censee or  lessee  on  such  land  books.  State  v.  South 
Penn  Oil  Co..  48  W.  Va.  80.  84  S.  E.  Rep.  888. 

Oil  la  SIta  is  Realty.- Where  a  party  holds  a  lease 
upon  land  for  oil  and  ffas  purposes,  upon  the  usual 
terms  and  conditions,  paying  one-eicrht  of  the  oil 
produced  as  royalty,  the  oil  while  it  remains  in  tUu 
must  be  regarded  as  realty,  and  as  remaining  the 
property  of  the  lessor  until  brought  to  the  surface. 
Carter  v.  Tyler  County  Court,  46  W.  Va.  800,  88  S.  £. 
Rep.  210. 

And  the  prospective  production  of  oil  from  such 
well  cannot  be  properly  charged  to  the  lessee,  on 
the  personal  property  books  of  the  county.  Carter 
V.  Tyler  County  Court,  45  W.  Va.  800, 88  S.  B.  Rep.  816. 

10.  Orounp  Rbmts. 

Taxable  as  Real  Estate.— A  rent  charge  or  ground 
rent  is  real  estate,  and  subject  to  all  of  its  incidents, 
including  curtesy  and  dower.  Upon  the  death  of 
the  owner  it  descends  to  his  heir  or  devisee.  Such 
rents,  though  not  common  in  this  state,  are  recog- 
nized as  valid.  If  taxable  at  all,  they  are  taxable 
as  real  estate,  and  it  is  error  to  enter  them  on  the 
personal  property  books  of  the  commissioner  of  the 
'  revenue.  Willis  v.  Commonwealth,  97  Va.  007,  84 
S.  E.  Rep.  400. 

No  Mode  of  Assessment.- No  property  can  be  as- 
sessed with  taxes  unUl  the  legislature  has  made 
suitable  provision  for  that  purpose.  It  has 
made  no  such  provision  for  ascertaining  and  as- 
sessing for  taxation  the  value  of  ground  rents,  and 
hence  they  are  not  taxable.  Willis  v.  Common- 
wealth, 97  Va  007.  84  S.  E.  Rep.  400. 

Basis  of  VslnatloD.— The  value  of  the  estate  in  a 
g-round  rent  is  not  the  amount  of  annual  rent,  but 
the  value  of  the  corpus  or  principal  which  produces 
the  rent,  and  of  which  the  rent  Is  the  fruit  or  prod- 
uct Willis  V.  Commonwealth,  07  Va  007,  84  S.  E. 
Rep.  40a 

11.  Rmwstating  Omittbd  Lands.— Under  the  pro- 
vision of  S  470  of  the  Code,  where  land  has  been  im- 
properly dropped  from  the  land  books  it  is  the  duty 
of  the  commissioner  of  the  revenue  to  reinstate  it, 
and  charge  on  it  taxes  at  the  rate  imposed  by  law 
for  each  year  it  has  been  omitted,  together  with 
lawful  Interest  on  each  year's  taxes.  This  section 
of  the  Code  is  not  in  conflict  with  the  fourteenth 
amendment  to  the  constitution  of  the  United  Sutes. 
as  ample  provision  is  made  by  SS  507,  608  of  the 
Code  to  have  the  action  of  the  commissioner  re- 
viewed, and.  if  erroneous,  reversed.  Douglas  Co.  v. 
Commonwealth,  07  Va.  807.  84  S.  E.  Rep.  52. 

If  the  record  fails  to  disclose  any  change  of  own- 
ership of  land  between  the  time  when  it  was 
dropped  from  the  land  books  and  the  time  it  is 
reinstated,  it  should  be  reinstated  in  the  name  in 


which  it  stood  when  dropped.    That  person  is  the 
true  owner  within  the  meaning  of  S  479  of  the  Code. 
Douglas  Co.  V.  Commonwealth,  07  Va  897.   84  S.  E. 
Rep.  52. 
B.  OP  PERSONAL  PROPERTY. 

1.  IN  Gbnibai«. 

May  Include  Plztnres. —Under  ch.  29  of  the  Code, 
which  provides  for  the  assessment  of  taxes, 
the  words  "personal  property."  as  therein  used 
shall  include  all  fixtures  attached  to  the  land,  if 
not  included  in  the  valuation  of  such  land  entered 
in  the  proper  land  book.  Carter  v.  Tyler  County, 
Court,  46  W.  Va  800,  82  S.  £.  Rep.  210. 

Persons!  Property  Book. -The  sututes,  which  re- 
quires that  a  copy  of  the  personal  property  book 
shall  be  by  the  assessor  delivered  to  the  county 
clerk  on  or  before  the  first  day  of  July,  is  directory. 
State  V.  Buchanan.  24  W.  Va.  804.  For  the  right  of 
the  state  to  have  her  revenue  assessed  and  collected 
cannot  be  lost  by  the  laches  of  her  agent.  State  v. 
Buchanan,  24  W.  Va.a02. 

Assessor's  Duty  asninlsterlsl  Officer.— It  Is  no  con- 
cern of  the  assessor,  as  such,  whether  the  tax  is 
illegal  or  valid.  It  is  his  duty  to  obey  the  instruc- 
tions of  his  superior  as  to  what  property  Is  subject 
to  taxation,  and  when  he  has  been,  by  the  auditor 
under  the  decision  of  the  govemer.  instructed  to 
enter  property  on  his  personal  property  book,  he 
cannot  shield  himself  by  denying  the  legality  of 
the  Instructions,  but  it  is  his  duty  to  so  enter  it. 
State  V.  Buchanan.  24  W.  Va  808. 

Omitted  Taxes.— Although  a  resident  of  the  city 
has  paid  all  the  taxes  assessed  against  him  for  cer- 
tain years,  yet.  where  the  assessor  accidentally 
omitted  certain  property  for  those  years,  he  properly 
included  in  the  assessment  for  a  subsequent  year 
taxes  upon  the  property  omitted  for  those  years, 
with  the  interest  on  the  same,  and  the  owner  was 
liable  therefor.  Wheeling  v.  Hawley.  18  W.  Va  478. 
See  SUte  v.  Eddy,  41 W.  Va.  95,  28  S.  E.  Rep.  528. 

And  the  municipal  court  of  the  city  had  Jurisdic- 
tion of  a  suit  to  recover  such  omitted  taxes  brought 
by  the  sUte  under  {18.  ch.  57,  Acts  of  1805.  Wheeling 
V.  Hawley.  18  W.  Va  472. 

2.  Shabbs  of  Stock.— a  corporation  is  a  legal 
entity  wholly  distinct  from  its  stockholders,  and  its 
captial  stock,  franchises  and  assets  may  be  t?xed. 
and  at  the  same  time  a  tax  may  be  laid  upon  the 
shares  of  stock  in  the  hands  of  the  individual 
holders  thereof.  The  stockholders  are  individually 
distinct  from  the  corporation,  though  the  aggregate 
of  all  the  shares  constitutes  the  company,  and  rep- 
resents its  franchise,  capital  and  property.  Allen 
V.  Commonwealth,  98  Va.  80,  84  S.  E.  Rep.  981;  SUte 
Bank  of  Va,  v.  Richmond,  79  Va  118.  See  mono- 
graphic note  on  "Municipal  Corporations"  appended 
to  Danville  v.  Pace,  25  OratL  1. 

Nonresident  Corporstion.— A  certificate  of  stock  in 
a  nonresident  corporation  doing  business  wholly 
out  of  this  state  is  no  part  of  the  "capital  of  a  bust, 
ness  done  out  of  the  state."  within  the  meaning  of 
S  8.  ch.  842,  Acts  1897-96.  p.  380.  and  the  same  is 
taxable  under  said  act  Allen  v.  Commonwealth. 
98  Va.  80.  34  S.  E.  Rep.  981. 

Resident  Corporation— A  certificate  of  stock  in  a 
resident  corporation  doing  business  wholly  in  this 
state,  constitutes  no  part  of  "the  capital  used  by 
any  merchant  or  manufacturer"  in  his  business, 
within  the  meaning  of  S  8.  ch.  842.  Acts  1897-98.  p.  880. 
and  the  same  is  taxable  under  said  act.  Allen  v. 
Commonwealth.  98  Va  80.  34  S.  E.  Rep.  981. 

8.  Toll  Bridges  and  Fbbribs.— Section  08  of  ch. 
89  of  the  Code,  which  provides  that  the  assessment 
of  toll  bridges  and  ferries  shall  be  made  by  the 
assessor  by  ascertaining  the  annual  value,  and  mul- 
tiplying such  annual  value  by  ten,  is  not  unconstitu 
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tional,  which  provides  that  taxation  shall  be  equal 
and  uniform  throusrh  the  state,  and  all  property,  real 
and  personal,  shall  be  taxed  in  proportion  to  its 
yalue,  to  be  ascertained  as  directed  by  law.  Charles- 
ton &  S.  Bridffe  Co.  ▼.  Kanawha.  41  W.  Va.  058.  24  S.  E. 
Rep.  1008. 

Section  63  of  ch.  29  of  the  Code  prorides  for  the 
assessment  of  toll  bridsres,  which  includes  the  fran- 
chises of  toll  bridires  under  the  last  clause  of  S 1.  art 
10  of  the  Constitution,  and  provides  for  ascertaining 
the  yearly  value  of  a  toll  bridire.  The  value  for  tax- 
ation under  that  section  is  estimated  from  the  earn- 
tuffs.  It  does  not  provide  for  assessing  the  real 
estate  belonffinsr  to  the  bridsre  separately,  and  for 
that  reason  the  lesrislature  requires  assessment  to . 
be  placed  on  the  personal  property  books.  Charles- 
ton &  S.  Bridge  Co.  v.  Kanawha.  41 W.  Va.  656,  24  S. 
£.  Rep.  1008. 

4.  Bank  Stock.— When  the  assessor  of  a  county 
applies  to  the  proper  officer  of  a  bank,  organized 
under  the  laws  of  this  state,  located  and  doinff  busi- 
ness in  the  county  and  district  for  which  he  is 
assessor,  under  the  provisions  of  S  64  of  ch.  29  of 
the  Code,  to  ascertain  the  value  of  the  capital  em- 
ployed or  Invested  in  its  business.  It  is  the  duty  of 
the  bank  officer  to  furnish  such  information  to  the 
assessor  as  will  enable  him  to  properly  enter  same 
in  his  personal  property  book,  and  the  directors 
and  stockholders  of  said  bank  have  no  riffht  to 
elect  to  vdthhold  such  information  from  the  asses- 
sor. Bank  of  Bramwell  v.  County  Court,  86  W.  Va. 
841. 15  S.  E.  Rep.  78. 

The  intention  of  the  law  Is  that  the  capital  stock 
of  the  bank  shall  be  listed  for  taxation  in  the 
county  where  such  bank  is  located.  Bank  of  Bram- 
well V.  County  Court,  86  W.  Va.  841,  15  S.  E.  Rep.  78. 

And  it  is  not  the  duty  of  the  shareholder  in  such 
bank  to  list  his  stock  with  the  assessor  for  taxation, 
when  the  same  has  been  listed  under  the  provisions 
of  S  64  of  said  chapter.  Bank  of  Bramwell  v.  County 
Court,  86  W.  Va.  841,  15  S.  E.  Rep.  78. 

National  Banks-LlablllUes  Not  Deductible.— A 
debtor  who  owns  national  bank  stock  is  not  en- 
tiUed,  under  Acts  1889-90.  p.  197.  to  have  his  Indebted- 
ness deducted  from  the  value  of  such  stock  before 
it  is  assessed  for  taxation.  Bank  stock  is  not  an 
evidence  pf  debt  within  the  meaning  of  the  act 
Nor  is  the  act  in  conflict  with  S  5219  of  the  revised 
statutes  of  the  United  States.  Burrows  v.  Smith, 
95  Va.  694,  29  S.  E.  Rep.  674. 

Whore  and  When  Assessable  to  Holder.— Under 
ch.  54,  Acts  1875.  shares  of  bank  stock  are  only 
assessable  to  the  holder  thereof  in  the  district 
where  he  resides,  and  then  only  in  case  they  have 
not  been  included  in  the  assessment  of  the  capital 
of  the  bank  in  the  district  or  municipality  in  which 
it  does  business.  Watson  v.  Fairmont,  88  W.  Va. 
188.  18  S.  E.  Rep.  467. 

And  if  a  municipality  in  which  an  incorporated 
bank  does  business,  neglects  to  assess  the  capital 
stock  of  such  bank,  as  it  has  the  legal  right  to  do.  it 
cannot  assess  a  nonresident  shareholder  with  the 
value  of  the  shares  held  by  him.  Watson  v.  Fair- 
mont, 38  W.  Va.  188,  18  S.  E.  Rep.  467. 

5.  INSURANCB  AND  EXPRESS  COMPANIES  PREMIUMS— 

VAiiiDiTT.— The  act  of  March  2d.  1864.  entitled  **an 
act  to  amend  the  law  concerning  insurance  and 
express  companies'*  providing  that  insurance  com- 
panies should  make  return  of  their  premiums  col- 
lected and  uncollected,  and  pay  into  the  state 
treasury  a  tax  of  three  per  cent,  thereon,  is  uncon- 
stitutional; being  in  conflict  with  the  provisions 
requiring  taxation  to  be  eqaal  and  uniform  and 
applying  to  no  other  class  of  subjects,  or  corpora- 
tions, or  to  individuals.  Franklin  Ins.  Co.  v.  State, 
«  W.  Va.  849. 


6.  Building  and  Loan  Associatioks— Baildlng 
and  loan  associations  are  not  to  be  assessed  wita  a 
capital  stock.  The  members  are  to  be  assessed 
with  their  shares.  Ohio  Valley  &  It.  Ass*n  v.  Oountr 
Court.  42  W.  Va.  818, 26  S.  E.  Rep.  »3. 

C.  CIRCUITS  REVIEWING  ACTION-ADMINIS- 
TRATION.—The  action  of  the  circuit  court  in  super- 
vising the  decision  of  the  board  of  public  works  u 
to  the  assessment  and  valuation  of  railroad  prop- 
erty for  taxation  under  the  provisions  of  ch.  52, 
Acts  1888.  is  merely  administrative  and  not  Judicial 
—the  court  acting  in  such  case  as  an  appellate 
assessment  or  tax  tribunal  and  exercising  powers 
distinct  from  those  belonging  to  it  as  a  court  or 
judicial  tribunal  in  the  legal  sense  of  that  term. 
Ry.  Co.  V.  B'd  of  Public  Works,  28  W.  Va.  961. 

III.  CORRBCTINQ  ASSBS5MBNT5. 

A.  JURISDICTION  TO  noRRECT.-The  county 
court  has  Jurisdiction  to  correct  an  error  of  the 
commissioner  of  the  revenue  in  assessing  a  penalty 
upon  a  person  for  neglecting  to  enter  his  lands; 
and  to  the  Judgment  of  the  county  court,  a  soper- 
sedeas  lies  to  the  superior  court  in  such  case. 
Washington  v.  Commonwealth,  i  Va.  Cas.  266. 

Action  Administrative.— When  the  question  of  the 
legality  or  illegality  of  the  listing  of  property  on 
the  land  books  for  taxation  comes  before  the  coonty 
court  for  correction,  on  the  application  of  the  party 
assessed,  who  feels  himself  aggrieved,  the  county 
acts,  in  review  of  the  action  of  the  commissioner  of 
reassessment,  as  an  administrative  board:  and 
such  action  of  the  county  court  is  not  ^'judicial." 
within  the  meaning  of  S  24  of  art.  8  of  the  Con- 
stitution. State  V.  South  Penn  Oil  Co..  42  W.  Va. 
80.  34  S.  E.  Rep.  688.  See  Railway  Ca  v.  B*d  of 
Pub.  Works.  28  W.  Va.  864. 

Circuit  Coort.  on  Appeal.  Acts  Jadldally.— When 
the  Issue  on  such  controversy  is  made  up  between 
the  applicant  and  the  state  for  the  purpose  of  ap- 
peal to.  and  decision  between  such  parties  by,  the 
circuit  court,  as  to  the  right  and  legality  of  such 
assessment  litigated  between  them,  in  the  mode 
and  according  to  the  proceeding  prescribed  by  law 
in  such  case  for  contesting  the  right  claimed,  and 
deciding  the  controversy,  the  orders  and  judgment 
of  the  circuit  court  are  made  and  rendered  in  the 
exercise  of  its  Judicial  power,  in  the  proper  and 
ordinary  sense.  State  v.  South  Penn  Oil  Co..  42  W. 
Va.  80.  24  S.  E.  Rep.  688. 

Appellate  Jarlsdictlon.— Where  an  application  to 
correct  an  assessment  under  ch.  29  of  the  Code 
of  W.  Va.  (1899)  is  made  and  refused,  there  is  a  con- 
troversy as  to  the  proper  mode  of  levying  taxes  on 
bank  stock,  and  the  supreme  court  has  Jurisdiction 
thereof  on  appeal  from  a  circuit  court  Bank  of 
Bramwell  v.  County  Court,  86  W.  Va.  841,  1BS.B. 
Rep.  78. 

It  is  not,  however,  the  province  of  this  conrt  to 
correct  erroneous  assessments:  but.  if  theofflceis 
of  the  bank  had  given  in  their  property  and  stock 
as  required  by  law.  this  cause  of  complaint  wonld 
not  have  been  presented,  as  then  the  assessor 
would  not  have  been  compelled  to  flx  his  own  val- 
uation, as  he  was  here.  Bank  of  Bramwell  t. 
County  Court,  86  W.  Va.  841, 15  S.  E.  Rep.  78. 

Bach  Tract  Must  5tand  on  Ito  Own  Bottsai.- 
In  a  proceeding  to  correct  an  erroneous  assess- 
ment of  land,  the  validity  of  that  assessment  can- 
not be  determined  by  inquiring  whether  another 
tract,  separately  entered  for  taxation,  has  been 
assessed  at  more  than  the  acreage  actually  con- 
tained therein.  Douglas  Co.  v.  Commonwealth.  97 
Va.  897,  34  S.  E.  Rep.  52. 

By  Motion  In  Hustings  Court  of  Rlchiiiond.-The 
act  providing  a  remedy  for  the  correction  of  cxces- 
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sire  asaessmenti  \>r  motion  in  the  hiutlnfft  court  of 
Rlcliinond  between  the  1st  October.  1878,  and  tlie 
lat  January,  1877,  and  dnrlnff  the  same  periods  in 
eyery  second  year  thereafter,  applied  to  assess- 
ments theretofore  made,  embracing*  of  coarse  the 
year  1876,  and  also  erroneous  assessments  made 
for  any  year  preyions  to  1870.  It  applied  to  assess- 
ments made,  and  not  to  assessmenu  to  be  made. 
City  of  Blchmond  ▼.  Crenshaw.  76  Va.  9M. 

Wben.  on  t>roper  proceedings,  which  are  pre- 
scribed by  the  statute,  the  erroneous  assessment 
shall  haye  been  corrected  by  the  hustings  court, 
the  taxes  due  to  the  city  of  Richmond  shall  be  based 
on  the  assessment  as  corrected.  This  is  on  the 
principal  enjoined  by  the  constitution  of  the  com- 
monwealth and  the  charter  of  the  city,  that  all 
taxes  shall  be  ad  valorem  and  uniform.  City  of 
Blclimond  v.  Crenshaw.  70  Va.  880. 

Value  of  Toll  Brtdgs—Bvldeaos.— Where  ralua- 
tion  of  a  toll  bridge  for  taxation  has  been  fixed  by 
the  assessor  as  provided  for  in  f  08,  ch.  29  of 
the  Code,  neither  the  county  court  on  application 
to  correct  such  assessment,  nor  the  circuit  conrt 
upon  appeal  from  the  refusal  of  the  county  court 
to  make  such  correction,  can  correct  and  fix  the 
Talnatlon  of  such  toll  bridge  by  taking  the  opinion 
of  witnesses  as  to  what  would  be  a  reasonable  yal- 
nation  of  such  bridge  for  taxation.  Charleston  A 
S.  Bridge  Ca  ▼.  Kanawha  County  Court  41 W.  Va. 
060,  2i  S.  £.  Rep.  10Q& 

Cods,  f  444,  Applies  Only  to  Oensrsl  Asssssmssts. 
_Tlie  method  prescribed  by  f  444  of  the  Code  for 
correcting  erroneous  assessments  of  real  estate 
applies  solely  to  the  general  assessment  of  lands 
throughout  the  commonwealth  every  fifth  year, 
and  has  no  application  to  assessments  made  under 
special  provisions  contained  In  charters  of  munici- 
pal corporations.  Heth  V.  Radford.  00  Va.  S78,  81 
S.  £.  Rep.   8. 

B.  RAILROAD  COMPANIES  INCLUDBD.-Code 
187S.  ch.  88,  f  88  (now  f  587  of  the  Code  of  1887.) 
providing  the  mode  and  the  forum  for  correcting 
erroneous  assessments.  Is  general  in  phraseology, 
and  may  apply  as  well  to  railroad  companies  as  to 
individual  taxpayers.  S.  V.  R.  R.  Co.  v.  Supervis- 
ors Clarke  County.  78  Va.  87a 

C.  BQUITABLE  RELIEF  FROM  ASSESSMENT. 
—It  is  not  the  province  of  a  court  of  equity  to  re- 
lieve a  peculiar  property  (as  a  watering  place  for 
the  resort  of  visitors),  where  it  is  greatly  depre- 
ciated in  value  by  causes  resulting  from  the  war 
between  the  states  and  the  state  of  the  country 
after  the  conclusion  of  the  same,  from  taxes 
charged  thereon  according  to  the  value  of  the  prop- 
erty prior  thereto.  Such  a  consideration  might 
be  very  appropriately  addressed  to  the  legislative 
department  of  the  government  White  Sulphur 
Springs  Ck>.  v.  Robinson,  8  W.  Va.  648. 

IV.  LICBNSBS. 

A.  UNIFORMITY  AND  EQUALITY  REQUIRED.— 
The  requirement  of  S  82,  art  4  of  the  Va.'0)n8tltu- 
tion  of  1860,  that  taxation  shall  be  equal  and  uni- 
form throughout  the  commonwealth,  does  not  ap- 
ply to  taxes  on  licenses,  as  such  taxes  cannot  be 
assessed  and  their  true  value  ascertained.  Slaugh- 
ter V.  Com.,  18  Oratt  707;  Ould  v.  Richmond.  28 
Oratt  478;  0)m.  v.  Moore,  26  Gratt  068,  where  it  is 
said  that  the  uniformity  must  be  such  as  is  compati- 
ble with  the  subject  matter,  and  as  to  licenses  the 
only  uniformity  required,  is  that  the  tax  shall  be 
the  same  on  all  those  in  the  same  business.  This 
was  under  the  constitution  of  1800.  which  extended 
the  requirement  of  uniformity  to  taxation  imposed 
by  county  or  corporate  bodies.  Danville  v.  Shelton. 
70  Va.  889;  Eyre  v.  Jacob,  14  Oratt  484;  Helfrick  v. 


Com..  88  Oratt  88a  The  equality  and  uniformity  re- 
quired in  a  license  tax  is  satisfied  by  taxing  all  in 
the  same  class  alike.  Morgan's  Case,  88  Va.  812,  86 
S.  B.  Rep.  448;  Newport  News,  etc.,  R.  Co.  v.  Netr- 
port  News,  100  Va.  187,  40  S.  E.  Rep.  046. 

Thus,  the  provision  of  the  act  of  the  general  as- 
sembly of  March  80th.  1877,  known  as  the  Moflett  reg- 
Uter  law.  which  dlrectt  that  the  cities  of  the 
commonwealth  shall  be  first  supplie<i  with  the  reg- 
isters, and  requiring  their  use  to  record  sales,  on 
which  the  amount  of  the  license  tax  was  to  l>e  based, 
was  not  unconstitutional  as  being  an  unjust  and 
partial  discrimination  against  liquor  dealers  in  the 
cities,  as  a  license  tax  does  not  admit  of  the  exact 
uniformity  and  equality  in  its  application  that  is  re- 
quired in  taxes  on  property,  and  the  legislature  has 
never  attempted  to  attain  to  it  Helfrick  v.  Com., 
29  Gratt  844. 

B.  STRICT  CONSTRUCTION.— Laws  imposing  a 
license  or  tax  are  strictly  construed,  and  all  doubts 
as  to  the  meaning  or  scope  of  such  laws  are  resolved 
against  the  government,  and  in  favor  of  the 
citizen.  Brown  v.  Commonwealth, 96 Va. 800,  80S. 
E.  Rep.  486. 

a  LEGISLATIVE  DISCRETION.-Power  to  levy 
a  tax  upon  licenses  is  permissive— the  legislature 
may  levy  such  a  tax  at  its  discretion;  but  with  re- 
spect to  the  capital  invested  in  the  business  the  lan- 
guage used  is  mandatory.  The  legislature  cannot 
exempt  such  capital  from  taxation,  and,  as  a  con- 
sequence, cannot  delegate  to  any  subordinate  au- 
thority the  power  to  exempt  Norfolk  v.  Grlfllth- 
Powell  Ck).  (Va.).  46  S.  E.  Rep.  89a 

The  legislature  therefore  has  the  power  to  levy  a 
tax  upon  licenses  where  the  business  cannot  be 
reached  by  the  ad  valoremayatem.  but  it  is  not 
obliged  to  do  so;  and  It  is  no  invasion  of  the  require- 
ment that  taxation  shall  be  uniform  if  the  license 
tax  is  not  imposed.  Norfolk  v.  Grifllth-Powell  Co. 
(Va.).  46  S.  E.  Rep.  890. 

Under  the  provisions  of  the  constitution,  the  gen- 
eral assembly  has  no  power  to  levy  a  license  tax 
upon  any  employment  or  business  other  than  those 
named  in  the  fourth  section,  except  in  cases  where 
such  business  cannot  be  reached  by  the  ad  valorem 
system.  Whether  a  business  cah  or  cannot  be 
reached  by  the  ad  valorem  system  is  a  question 
primarily  for  the  legislature,  and  its  determina- 
tion of  the  question  cannot  be  held  to  be  erroneous 
unless  it  is  manifestly  so.  Morgan's  Case,  98  Va.  812, 
816.  86  S.  E.  Rep.  448;  Com.  v.  Moore,  88  Gratt  967; 
Thomas  v.  Snead,  99  Va.  019,  89  S.  E.  Rep.  680. 

And  the  fact  that  the  legislature  imposes  an  ad 
iMitor«m  tax  on  a  business  is  a  conclusive  determina- 
tion that  the  business  can  be  reached  by  the  ad 
valorem  system,  and  it  must  be  so  reached  when 
taxed  by  municipal  corporations.  Thomas  v. 
Snead,  99  Va.  018.  89  S.  E.  Rep.  68& 

If  this  means  that  a  city,  in  such  case,  cannot  im- 
pose a  license,  it  is  overruled  by  the  late  case  of 
Norfolk  V.  Grlfflth-Powell  Co.  (Va),  4bS.  E.  Rep.  890; 
Newport  News  R..  etc.,  Co.  v.  Newport  News.  100  Va. 
167,  40  S.  E.  Rep.  045.  See  jwet,  "City's  Right  to  Tax 
Licenses"  IV,  Q. 

Ciasslfylflg  Corporstlons  ss  Nonresident— Sec- 
tions 80  and  87  of  ch.  86  of  the  Acts  of  the 
Legislature  of  1901,  classifying  corporations  char- 
tered under  the  laws  of  this  state,  and  de- 
signating those  having  their  principal  places  of 
business  or  chief  works  outside  of  the  state  as  "non- 
resident corporations,"  and  imposing  upon  them  a 
greater  license  tax  tban  upon  those  having  their 
principal  places  of  business  and  chief  works  within 
the  state,  does  not  in  so  classifying  them  and  dis- 
criminating, violate  S  1.  art  10  of  the  constitu- 
tion of  this  state,  nor  cl.  1,  S  10,  art  1   of  the 
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Oonstltntion  of  tbe  United  States,  nor  tbe  fonr- 
teentb  amendment  to  tlie  constltntlon  of  the  Uni- 
ted States,  and  is  therefore  yalid,  and  the  charge  of 
snch  greater  tax  npon  such  nonresident  corporations 
leffal.  Bine  Jacket,  etc,  CJo.  v.  Scherr.  80  W.  Va.  688, 
40  S.  E.  Bep.  614.  See  ante,  **Of  the  Leffislatnre"  I,  H. 
and  "In  General"  I,  B,  1. 

D.  COMMISSIONERS  OP  REVENUE— ASS  I S- 
TANT.— A  commissioner  of  the  revenue  nnder  f  7 
of  the  act  of  1807,  in  relation  to  the  assessment  of 
taxes  on  licenses,  appoints  an  assistant  commis- 
sioner, and  the  appointment  is  approved  by  the 
proper  court  The  question  whether  the  facta  ex- 
isted which  authorized  the  commissioner  to  ap- 
point an  assistantcannot  be  made  in  a  collateral 
proceeding.    Commonwealth  ▼.  Byrne,  20  Qratt  106. 

How  CertlUcstas  Slffiiad.->The  act  authorising  the 
assistant  to  perform  all  the  duties  which  his  prin- 
cipal is  authorized  to  perform,  it  is  not  necessary 
that  the  certificates  fflven  by  him  shall  be  flriven  in 
the  name  of  the  principal,  or  that  the  name  of  the 
principal  shall  be  signed  to  the  certificate.  Com- 
monwealth T.  Byrne.  SOOratt  106. 

The  assistant  commissioner  havinff  delivered  to 
the  sheriff  a  certificate  of  the  state  tax  assessed, 
and  on  defendant's  failure  to  pay  the  tax,  the  sher- 
iff  levies  ut>on  personal  property,  and  leaves  it  in  his 
possession.  The  property  Is  subsequently  seized 
for  the  tax  due  to  the  United  States  flrovemment, 
this  levy  having  been  made  subsequent  to 
the  levy  by  the  sheriff,  and  sold  for  the  tax 
due  to  tlie  United  States  flrovernment  The  sher- 
iff not  beiuff  able  to  find  any  other  property 
of  the  defendant,  takes  and  holds  him  in 
custody.  He  is  legally  in  custody.  Commonwealth 
V.  Byrne.  90  Gratt  105,  See  monographic  note  on 
"Constitutional  Law"  appended  to  Com.  v. 
Adcock,  8  Gratt  001. 

E.  DOUBLE  TAXATION.— The  imposition  of  a 
license  tax  on  a  street  railway  company  for  the 
privilege  of  conducting  its  business,  and  a  direct 
tax  on  the  property  enirafired  In  carryluGr  on  the 
business  is  not  double  taxation.  Newport  News, 
etc.,  R.  Co.  V.  Newport  News,  100  Va.  167, 40  S.  E.  Rep. 
046. 

And  the  fact  that  capital  is  Invested  in  the  neces- 
sary furniture  or  apparatus  to  carry  on  a  pursuit 
on  which  a  license  tax  is  laid,  which  capital  may 
itself  be  subject  to  tax  as  property,  does  not  make 
the  license  tax  Invalid.  Lewellen  v.  Lockharts,  21 
Gratt  670.  Such  Is  not  double  taxation.  Morsran's 
Case,  08  Va.  814,  86  S.  E.  Rep.  448. 

Juak  Business.— The  requirement  of  the  Acts  of 
Assembly,  1800-70.  ch.  174,  S  0,  that  a  merchant 
who  pays  an  ad  valorem  tax  on  his  general  business 
as  merchant  must  take  out  and  pay  for  a  special  in 
order  to  carry  on  the  junk  business,  is  not  uncon- 
stitutional as  being  double  taxation.  Hirsh  v.  Com.. 
21  Gratt  786. 

F.  ON  PARTICULAR  PURSUITS. 

Lloense  Tax  on  Pishing.— The  act  of  March  8d.  1808. 
(Acts  1807-08,  p.  804),  reffulatiuff  the  catching  of  fish 
In  the  waters  of  the  commonwealth,  is  a  valid 
exercise  of  the  taxing  power.  The  tax  imposed  Is 
equal  and  uniform,  as  all  fishermen  in  the  same 
class  are  taxed  alike.  Imposing  a  license  and  tax- 
ing the  fishing  tackle  is  not  double  taxation.  a*he 
title  of  the  act  Is  sufficient  to  cover  the  body,  and 
the  business  cannot  be  reached  on  the  ad  valorem 
system.  Whether  or  not  a  business  can  be  reached 
by  the  ad  valorem  system  is  primarily  for  the  leg- 
islature, and  its  determination  of  that  question  will 
never  be  held  erroneous  unless  It  Is  manifestly  so. 
The  act  also  sufficiently  designates  the  object  to 


which  the  tax  Is  imposed  by  it  is  to  be  applied,    v.  Com.,  10  Gratt  818.    See  monographic  note  on 


Morgan  v.  Commonwealth,  06  Va.  81S.  M  8.  B.  Sep. 
448. 

The  navigable  waters  of  the  state,  and  the  soil 
nnder  them  within  its  territorial  limits  are  theprop- 
erty  of  the  state,  for  the  benefit  of  its  people,  and 
it  has  the  right  to  control  them  as  it  sees  proper, 
provided  It  does  not  Interfere  with  the  authority 
granted  the  United  States  to  regulate  commerce 
and  navigation.  The  state  has  theriglit  to  impose 
a  license  tax  for  fishing  in  such  waters.  Momn 
V.  Commonwealth.  96  Va.  81S. »  S.  E.  Bep.  448. 

Real  Estate  Anetiooeers.— Under  the  prOTlaioiis  of 
f  BO.  ch.  244.  Acts  1880-00,  real  esUte  anctioneera 
are  liable  to  a  tax  of  one-fourth  of  one  per  cent  of 
the  amounts  of  their  sales,  in  addition  to  the  specific 
tax,  and  the  method  of  ascertaining  the  amoont 
of  such  sales  is  pointed  out  by  S  44  of  the  same  act 
which  requires  each  of  such  auctioneers  to  keep  an 
account  of  sales  made  by  him.  and.  whenever  re- 
quired by  a  commissioner  of  the  revenue,  to  "len- 
der an  account  for  assessment  of  all  his  sales.** 
under  oath.  Such  was  the  object  of  f  44.  and  effect 
must  be  given  to  it  notwithsunding  f  60  dedans 
that  the  amount  of  sales  shall  be  "ascertained  and 
charged  as  is  provided  in  case  of  liquor  merchanti" 
—a  method  extinct  at  the  time  ch.  S44  wai 
enacted.  Adams  v.  Walker.  100  Va.  710,  4S  &  E. 
Rep.  800. 

Real  Batata  Broker-Single  Sale  Dees  Net  Msfca- 
A  single  sale  of  land  for  reward,  by  one  for 
another,  without  any  thing  to  show  that  the  for- 
mer professed  to  practice  the  business  of  a  broker, 
will  not  make  him  one  under  f  S.  c  82  of  the  Code. 
Jackson  v.  Hough.  88  W.  Va.  900, 18  S.  B.  Rep.  OTl 

On  CommUsioa  Mercliaiits.~H.  has  taken  out  a  li- 
cense as  astorager,  and  also  as  a  tobacco  auctioneer. 
But  if  H.  receives  tobacco  from  the  grower  on 
consignment  sells  it  at  auction,  makes  advances  to 
the  owner,  charges  him  storage,  an  auction  fee,  and 
a  commission  on  the  amount  of  sales,  independent 
of  his  charge  as  auctioneer,  and  accounts  with  him 
for  the  balance,  he  is  bound  to  obtain  a  license  as  a 
commission  merchant  and  pay  the  tax  aiitifd 
thereon  according  to  law.  Neal  v.  Commonwealth. 
81  Gratt  611. 

Under  the  act  of  Feb.  34. 1888,  requiring  a  license  of 
any  person  selling  by  wholesale  or  retail,  goods, 
wares  and  merchandise  of  foreign  or  domestic 
growth  or  manufacture,  tobacco,  the  growth  of  the 
state,  as  ordinarily  prepared  for  market  by  the 
grower,  la  not  included,  and  a  commission  mer- 
chant is  not  obliged  to  obtain  a  merchant's  license 
to  sell  it  Bdtchell  v.  Com..  1  Leigh  «B.  See  Acts 
1806-6.P.  086. 

Ob  Ship  Broker.— Where  a  resident  agent  proposes 
to  a  ship  captain  to  furnish  him  with  a  cargo  of 
lumber,  belonging  to  his  principals,  at  a  certain 
freight  charge,  if  he  would  allow  himself  a  certain 
percentage  on  the  freight,  and  on  the  offer  being 
refused,  made  another,  which  was  also  refused, 
and  then  gave  him  the  cargo  at  a  certain  freight 
charge,  assisted  and  superintended  the  loading, 
employed  and  paid  two  men.  and  in  compensation 
received  two  and  one-half  per  cent  on  the 
freight,  he  did  not  act  as  a  ship  broker  and  was 
not  guilty  of  the  offense  of  acting  as  such  without 
a  license.    Wooddy  v.  Com.,  SO  Gratt  887. 

Tax  OB  Hacksters.— Where  an  act  of  the  legislature, 
f  90,  Acts  of  1800-7  provided  that  no  person  without 
license  should  canvass  any  county  for  buying  mat- 
ters of  subsistence  for  man  or  beast  a  butcher 
doing  business  in  the  city,  who  went  out  into  a 
county  and  bought  cattle,  etc.,  to  sell  as  meat  in 
his  stall,  came  vdthln  the  provisions  of  the  act 
and  had  to  take  out  a  license  for  so  buying.   Sledd 
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''Municipal  CorpozatlonB"  appended  to  Danyille  t. 
Pace.  S5  Orate  1. 

Bat  a  merchant  who  has  paid  a  license  Uz  to  the 
state  for  doinflr  business  at  one  point  In  the  state  is 
not  required  to  take  out  an  additional  license  for 
sellinff  country  produce,  acquired  in  his  husiness.  at 
the  market  house  of  a  city  in  another  portion  of  the 
state.  The  place  occupied  hy  him  at  the  curb  of 
tlie  city  market  house  is  not  a  place  of  business 
witbin  the  meaning  of  the  statute.  The  statute  con- 
templates a  fixed  place  of  business  as  a  shop  or 
store.  Neither  is  such  a  sale  "doin^  business  in  said 
city**  within  the  meaning  of  the  charter  of  the  city 
of  Roanoke,  permitting  the  city  to  impose  a  license 
tax  therefor.  Brown  t.  Ck>mmonwealth,  98  Va.  806. 
96  S.  S.  Rep.  48&. 

Oywtmt  Trsde-^ToniiSfs  Tax.— The  act  of  March  8. 
1806,  requirinir  every  captain  of  a  ressel  employed 
in  earring  oysters  taken  in  the  waters  of  Virginia 
to  obtain  a  license  and  pay  therefor  the  tax  of  three 
dollars  per  ton  on  the  measurement  of  the  vessel, 
imposes  a  tonnasre  duty,  and  is,  therefore,  in  viola- 
tion of  art.  1,  S  10,  of  the  United  States  Ck>nstitutlon. 
For  it  is  not  a  license  to  the  master,  personally,  to 
enffave  in  the  oyster  trade,  or  a  tax  upon  the  vessel 
as  property.  Johnson  v.  Drummond.  SOGratt  419. 
Ac«iits  SMing  Sewlnir  HsciiliMS,  etc.— That  clause 
of  f  2,  c.  S8  of  the  Code,  as  amended  by  ch.  17, 
Acts  1886,  whch  reads,  "nor  shall  any  a^ent  travel* 
\ne  with  one  or  more  horses  sell  any  lifirhtniufir-rod, 
sewinir  machine,  etc.,  without  a  state  license  there- 
for,** is  not  unconstitntional,  as  applied  to  such 
affents  selling  sinirer  sewlnfir  machines  manufact- 
ured outside  of  this  state,  for  it  is  a  license  tax  not 
directly  afFecttnflr  interstate  commerce,  and  mak- 
ing no  discrimination  against  citizens  of  other 
states  or  articles  manufactured  In  other  statea 
State  V.  Richards,  83  W.  Va.  848,  9  S.  E.  Rep.  846. 

MerclMuits—Deflnttloa.— A  merchant,  in  the  sense 
of  Acts  1881-88,  pp.  611-12-18,  taxing  the  three  sorts  of 
merchants,  is  a  dealer  in  roods,  wares  and  mer- 
chandise, who  has  the  same  on  hand  for  sale  and 
present  delivery.  He  is  taxed  according*  to  the 
amount  of  his  purchases,  to  be  ascertained  in  the 
manner  prescribed,  and  is  licensed  to  sell  his  own 
ffoods.  A  commission  merchant  Is  one  who  buys 
and  sells  on  commission,  and  may  sell  any  personal 
property  which  is  left  with  or  consimed  to  him  for 
sale,  except  such  as  is  expressly  excepted  by  the 
act  A  sample  merchant  is  one  who  sells,  or  offers 
to  sell,  any  description  of  goods,  wares  or  merchan- 
dise by  sample,  card,  description  or  other  represen- 
tation, verbal  or  otherwise,  or  who  acts  as  agent 
for  the  sale  or  collection  of  orders  by  sample  or 
description  list,  such  as  is  furnished  by  the  C.  O.  D. 
supply  company  of  America,  or  any  similar  com- 
pany.   White  V.  Commonwealth,  78  Va.  486. 

BterclMnit's  UoBuse— Several  Stores.— The  proviso 
in  the  revenue  law  of  January  98,  1799,  that  not 
above  one  tax  should  be  paid  by  a  merchant  for 
selling  goods  at  one  and  the  same  store,  was  not  to 
be  construed  so  as  to  compel  the  payment  of  sep- 
arate taxes  on  several  stores  kept  by  the  same 
merchant.  Edmonds  v.  Carpenter,  1  Hen.  &  M.  84a 
Reveone  Law  of  I877.— Whilst  the  statute,  S  86  of 
the  revenue  law  of  1877,  allows  a  resident  merchant 
or  manufacturer,  who  has  paid  a  tax  on  his  busi. 
ness  of  $100.  to  sell  his  goods  by  sample,  card,  etc.,  in 
any  other  county,  without  paying  additional  tax.  he 
is  not  authorized  to  take  his  goods  or  wares  to  an- 
other county  and  there  sell  ihem.  without  paying 
the  tax  prescribed  by  the  said  revenue  laws.  Web- 
ber V.  Commonwealth,  88  Gratt.  898. 

Sanple  Merchants.— A  sample  merchant's  license 
authorizes  sale,  by  himself  or  by  his  agent,  only  of 
his  own  gooda    Acts  1881-^  pp.  811-12-18.    White  v. 


Commonwealth,  78  Va.  484;  Myerdock  v.  Com..  10 
Qratt.  988. 

And  the  intent  of  the  agent  in  selling  goods  not 
the  property  of  his  principal,  under  that  principal's 
license  as  sample  merchant,  is  not,  by  the  statute, 
an  ingredient  of  the  offense,  and  need  not  be  alleged 
or  proved.    White  v.  Com.,  78  Va.  484. 

License  issued  under  Actt  1881,  pp.  211-12-18.  to  one 
to  do  a  sample  merchant's  business  does  not  author- 
ize him  to  do  business  as  a  commercial  broker, 
which  is  authorized  by  license  issued  under  Acts 
1881-9.  pp.  628^.  Henderson  v.  Commonwealth.  78 
6a.  488. 

5ale  of  Oeeds  Parchasad  Oat  of  State.-*'Coffee, 
sugar  and  molasses  purchased  out  of  the  common- 
wealth, with  proceeds  of  cordwood,  cut  by  the 
purchaser,  and  brought  into  the  state,  cannot  be 
sold  without  a  license."  Commonwealth  v.  Fugate. 
OOratuOOS. 

Skatlog  Rinks.- Skating  rinks  are  not  enumerated 
in  the  act  requiring  license  to  be  taken  out  "for 
public  performances  or  exhibitions,"  and  unless 
they  be  conducted  so  as  to  be  dearb  shown  that 
they  are  properly  *'public  performances  or  exhibi- 
tions," they  cannot  be  brought  within  that  act 
Harris  v.  Commonwealth.  81  Va.  24a 

Ucenie  to  Keep  Cook  Shop.- See,  as  to  effect  of 
statute,  reaiiiring  license  to  keep  a  cook  shop,  on  a 
city  ordinance  against  the  keeping  of  cook  shops  by 
free  negroes  within  the  city.  Mayo  v.  James,  19 
Gratt  17. 

Llceiice  to  5ell  Mnslc.— "Music"  is  a  species  of 
goods,  wares  and  merchandise,  in  one  of  the  ordi- 
nary senses  in  which  that  term  is  used,  and  is 
included  within  the  prohibition  of  the  statute 
requiring  a  license  to  sell  such  articles,  not  manu- 
factured by  the  seller  within  the  state.  Common- 
wealth V.  Nax,  18  Gratt  789. 

Expiration  of  Licenie. -Section  680  of  the  Code  held 
to  apply  only  to  state,  and  not  to  municipal,  li- 
censes, which  may  be  prescribed  to  expire  June 
80th,  Instead  of  April  SOth,  of  each  year.  Roche  v. 
Jones,  87  Va.  484, 12  S.  £.  Rep.  968. 

G.  CITY'S  RIGHT  TO  TAX  LICENSES. 

In  Oeneral.- (See  ante,  "In  General,"  I,  A,  1.) 

The  right  of  a  city  to  levy  a  tax  upon  licenses  is 
not  affected  by  the  fact  that  the  property  used  by 
the  company  in  the  conduct  of  its  business  is  taxed 
both  by  the  city  and  the  state  upon  the  ad  vdlorwi 
basia  Norfolk  v.  Griffith  Powell  Co.  (Va.),  46  S.  E. 
Rep.  890;  Norfolk  v.  Norfolk  Landmark,  96  Va.  664, 
98  S.  E.  Rep.  969;  Newport  News  R.,  etc.,  Co.  v.  New- 
port News,  100  Va.  167,  40  S.  E.  Rep.  646. 

For  a  city  ordinance  imposing  a  privilege  tax  on 
a  telegraph  company  is  not  in  conflict  with  §  4,  art 
10.  of  the  Constitution  of  this  state  permitUng 
the  legislature  to  impose  a  license  tax  on  any  busi- 
ness which  cannot  be  reached  by  the  ad  valorem 
system.  The  tax  imposed  by  the  ordinance  is  a  tax 
upon  the  privilege  of  doing  business  in  the  city, 
and  is  wholly  different  from  a  property  tax.  It  is 
Immaterial  that  the  state  taxes  the  property  of  the 
company  on  the  <id  valor«m  system.  The  two  sub- 
jects of  taxation  are  wholly  different,  and  both 
may  be  taxed  without  being  obnoxious  to  the  objec- 
tion that  it  is  a  double  taxation.  Postal  Telegraph 
Cable  Ck).  v.  Norfolk,  101  Va.  126. 48  S.  E.  Rep.  207. 

Telegraph  Company— laterstate  Comnerce.— And  a 
city  ordinance  imposing  a  privilege  tax  on  the  busi- 
ness of  a  telegraph  company,  done  wholly  between 
that  city  and  other  points  within  the  state,  and  ex- 
pressly excepting  all  foreign  and  interstate  busi- 
ness, and  telegrams  sent  to  or  received  by  the 
United  States  or  this  state,  or  their  agents  or  offi- 
cers, is  not  in   contravention   of  the    commerce 
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Clause  of  the  constitatlon  of  tbe  United  States. 
Postal  Teleirraph  Cable  Ck>.  y.  Norfolk.  101  Va.  126. 
48  S.  E.  Rep.  907. 

Revocabillty.~By  an  ordinance  of  the  city  of 
WheelinflT,  a  license  to  keep  a  house  of  entertain- 
ment is  to  expire  and  to  be  of  no  further  effect  on 
the  ist  day  of  May  next  sncceedinfir  the  date 
thereof.  The  council  havluff  in  April  granted  such 
a  license  for  the  succeedluflr  year,  such  ffrant  did 
not  rest  in  the  party  to  whom  it  was  granted,  any 
absolute  or  vested  ri^ht  to  such  license;  but  the 
rlffht  did  not  become  perfect  until  the  actual 
emanation  of  the  license,  or  until  the  Ist  day  of 
May  following.    Sights  v.  Yarnalls.  12  Oratt.  202. 

And  by  the  same  ordinance  the  council  has  au- 
thority at  any  time  to  annul  a  license  actually  is- 
sued under  its  order.  A  fortiori  it  may  rescind  an 
order  ffrantin^  a  license  before  the  1st  of  May, 
which  has  not  issued.  Siirhts  y.  Yamells,  12  Oratt. 
202. 

May  Make  Payment  CoadKlonl  Precedent— The 
council  beiuff  authorized  by  the  charter  of  the  city 
to  assess  a  tax  on  licenses  to  keep  ordinaries.  In  ad- 
dition to  the  state  tax,  it  was  competent  for  the 
council  to  make  the  payment  of  the  tax  a  condition 
precedent  to  the  emanation  of  the  license.  Sights 
y.  Yarnalls.  12Gratt.  202. 

In  such  case,  thouflrh  the  tax  was  unedual,  oppres- 
sive, and  illegal,  yet  as  its  payment  was  a  condition 
precedent  to  the  emanation  of  the  license,',  without 
the  performance  of  the  condition  nothing  passed 
under  the  vrant  And  the  condition  cannot  be  sep- 
arated from  the  ffrant  and  disregarded,  so  as  to 
render  the  ffrant  absolute  and  unconditional.  The 
whole  must  be  taken  together,  and  accepted  or 
rejected.    Slsrhts  v.  Yarnalls,  12  Oratt  202. 

Indudlnff  State  Tax.— The  council  having  by  an 
ordinance  assessed  a  tax  on  a  license  to  keep  an 
ordinary,  and  haviufir  grantedfa  license  "under  ex- 
IstinflT  rates  of  taxation.**  such  grant  must  be  taken 
to  refer  not  only  to  the  state  tax.  but  tht  tax 
imposed  by  the  council:  and  to  require  the  pay- 
ment of  the  latter  as  the  condition  of  the  risrht  to 
call  for  the  license.    Sights  v.  Yarnalls,  12  Oratt  202. 

nodlfylnflr  Terms  of  Grant —The  order  granting  the 
license  having  been  made  in  April,  if  the  tax  then 
imposed  was  illegal,  or  if  no  tax  had  been  assessed 
upon  it  at  the  time,  it  was  competent  for  the  council 
at  any  time  before  the  Ist  of  May,  to  modify  its 
grant  by  requiring  the  payment  of  alesral  tax  in 
lieu'  of  that  which  was  iUeflral,  or  to  supply  the 
omission  to  lay  a  tax  upon  ordinaries.  And  without 
the  payment  of  this  tax  at  least  the  party  to  whom 
the  license  had  been  granted,  had  no  riffht  to 
demand  it  Sifirhts  v.  Yarnalls.  12  Oratt  202.  See 
monographic  note  on  "Mandamus**  appended  to 
Dawson  V.  Thruston,  2  Hen.  &  M.  182. 

License  Pee  Dlsttngnishedrtrom  Tax.— Under  a  city 
ordinance  providing  for  the  licensing  of  milk  vend- 
ors, and  requirinflr  a  graduated  fee,  used  to  pay 
the  inspector,  such  license  fee  was  not  a  tax  as- 
sessed, but  an  inspection  fee,  designed  as  compen- 
sation for  the  inspection  and  license,  and  hence  the 
ordinance  was  not  invalid,  under  Acts  1805-06.  p. 
685,  c.  695.  providing  that  it  shall  be  unlawful  for 
any  city  to  impose  or  collect  any  tax  on  a  person 
selling*  farm  or  domestic  products  within  its  limits, 
and  not  within  a  regular  market  house  of  a  city. 
Norfolk  v.  Plynn  (Va.),  44  S.  E.  Rep.  717. 

City  Tax  on  Carriers— Construction.— An  ordinance 
of  a  city  ImposlnflT  a  tax  upon  persons  hauliufir 
freight  or  passeuflrers  over  its  streets,  and  provid- 
ing the  penalty  for  iu  violation  by  a  person  enraired 
in  some  business,  occupation  or  profession  for  the 
conduct  of  which  a  license  is  required,  does  not 
apply  to  merchants  in  business  across  the  sute  line 


who  use  the  streets  of  the  city  to  deliver,  by  their 
teams,  sroods  to  their  customers  therein,  or  to  tbe 
railway  station  therein.  Dooley  v.  Bristol  (Va.).  46 
S.  S.  Rep.  206. 

V.  SUCCESSION  TAXBS. 

A  collateral  inheritance  tax  cannot  be  regarded 
in  a  proper  le^al  sense  as  a  tax  upon  property,  but 
is  a  tax  upon  the  transmission  of  property  by  devise 
or  descent  to  collateral  kindred,  on  the  principle  af 
requirinfiT  a  party  thus  taktuflr  the  benefit  of  a  cItU 
riffh  t  secured  to  him  under  the  law.  to  pay  a  cerUla 
premium  for  its  enjoyment:  and  whether  the  taxis 
paid  by  the  personal  representative  before  he  turns 
over  the  esute  to  the  party  entitled,  or  by  the  lat- 
ter after  he  receives  it  the  effect  is  the  same. 
Hence,  the  constitutional  requirement  as  to  uni- 
formity and  equality  does  not  apply  to  such  a  tax. 
and  if  it  did,  the  tax  is  as  uniform  as  in  the  nature  of 
things  it  can  be.  Eyre  v.  Jacob.  14  Oratt  42S.  410. 
See  6  Va.  Law  Rev.  606;  Helfrlckv.  0>m.,  20  Oratt 
86a 

Miller  V.  Ck)m..  27  Oratt  110:  Barrett  v.  Oom.,  27 
Oratt  110.  where  exemption  was  souffhton  tbe 
ground,  that  the  beneficiary  was  a  charitable  insti- 
tution, and  the  court  said  that  it  is  illogical  and 
unreasonable  to  conclude  that  because  the  property 
of  such  institution,  after  it  is  acquired,  is  exempted 
from  taxation,  that  therefore  they  would  be  relieved 
from  paying  a  premium  or  tax  on  the  civil  rlg:bt  or 
privlleire  of  acquiring  property  by  devise.  School- 
field  V.  Lynchburff,  78  Va.  S66. 

That  the  general  assembly  of  Virffinia.  in  the  ab- 
sence of  a  constitutional  prohibition,  does  possess 
the  power  to  tax  a  civil  rifirht  or  privilege  like  this, 
is  beyond  all  question,  and  it  possesses  itbotb  by 
virtue  of  its  general  and  comprehensive  power  of 
taxation,  and  from  the  very  nature  of  the  subject 
itself,  the  disposal  of  the  property  of  decedents 
beinff  absolutely  under  its  control.  Eyre  v.  Jacob. 
14 Oratt  480:  Miller  v.  Ck>m.,  27  Oratt  110:  Barrett  t. 
CJom.,  27  Oratt  110:  Peters  v.  City  of  Lynchburg.  7t 
Oa.  027,  (the  first  case  In  which  this  question  came 
up  under  the  constitution  of  1800.) 

The  sections  of  the  Code  of  1850)  provldinfir.  for  a 
collateral  inheritance  tax,  and  the  acts  of  18BI4 
and  1856-6.  amendatory  thereof,  were  in  full  force 
in  1850,  not  having  been  repealed  expressly  or  by 
implication.  Byre  v.  Jacob,  14  Oratt  480.  And  prob- 
ably also  in  1856,  in  spite  of  the  omission  of  the  leg- 
islature in  the  tax  law  of  1856-6.  to  ilx  any  rate  of 
Uxation  on  collateral  Inheritances.  Byre  v.  Jacob. 
14  Oratt  480. 

But  this  expression  of  dictum  Is  neg'atlved  by  Fox 
V.  Com.  (1860),  16  Oratt.  1,  where  it  is  expressly  held 
that  the  tax  law  of  1866-6  was  a  perfect  tax  law 
intended  to  cover  the  whole  subject  and  did  repeal 
by  implication  the  tax  nn  collateral  inheritances. 
Lkb.  J.,  diiietUiente.  See^  foot-note  to  Eyre  v.  Jacob, 
14  Oratt  422;  monographic  notee  on  **Munlclpal 
O)rporations'*  appended  to  Danville  v.  Pace,  ft 
Oratt  1:  "Constitutional  Law"  appended  to  Com. 
V.  Adcock.8  0ratt661. 

The  mention  of  certain  subjects  of  taxation  in  f  S. 
art  4  of  the  Constitution,  was  not  meant  to  be  ex- 
haustive, and  the  riffht  to  lay  such  a  tax  as  this 
is  not  to  be  denied  on  the  principle,  eaBg>re$9U>  umet 
exdutio  eitdlterius.   Byre  v.  Jacob,  14  Oratt  481. 

.In  Schoolfield  v.  Lynchburg.  78  Va.  Sn>-I71.  ap- 
pro vinflr  the  doctrine  of  Eyre  v.  Jacob,  it  is  said  that 
the  question  as  the  constitutionality  of  a  sute  tax 
on  collateral  inheritances  may  be  said  to  be  settled 
in  the  affirmative.  But  the  power  to  impose  sucb  a 
tax  had  not  been  conferred  on  the  city  of  Lyncb- 
burff  under  its  charter,  or  by  f  88.  ch.  54,  of  the  Code 
i  of  1878,  such  a  ux  not  belnsr  a  property  tax,  thoofli 
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Vxe  power  of  the  lefirislatnre  to  so  delegate  the 
power  was  conceded.  On  this  point  the  court  was 
equally  divided  in  Peters  v.  Lsmchburs.  76  Va.  W7. 
Section  83,  ch.  64  of  the  Code  of  1878— now 
i  lOiS  of  the  Code  of  1887— has  been  held  to  apply  to 
cities  of  the  state  as  well  as  to  the  towns,  and  was 
adopted  for  uniformity  by  the  lesrislature.  School- 
field  ▼.  Lynchburff,  78  Va.  889.  It  now  expressly 
includes  cities. 

VI.  SITU5  FOR  TAXATION. 

Vessels.— Vessels,  the  property  of  a  foreig-n  cor- 
poration and  plyiuff  on  the  navlflrable  waters  of  a 
state,  between  points  situated  therein,  and  used  in 
the  main,  so  far  as  they  were  enflrajred  In  Interstate 
commerce,  to  receive  freight  and  passengers  on 
through  tickets  and  bills  of  lading  to  points  outside 
the  state,  and  convey  them  to  points  in  the  state 
on  deep  water,  there  to  be  transferred  to  the  ves- 
sels of  the  same  corporation  for  the  rest  of  the 
Journey,  although  they  are  enrolled  at  a  port  out^ 
side  of  the  state,  and  engaged  in  part,  as  above,  in 
interstate  commerce,  have  nevertheless  a  legal 
situs  within  the  state,  and  are  amenable  to  state 
taxation.  Old  Dominion  S.  S.  Go.  v.  Commonwealth 
<Va.),46S.  E.Bep.78S. 

The  fact  that  tugs  and  barges  are  engaged  in 
Interstate  commerce  does  not  exempt  them  from 
taxation ;  nor  does  the  place  of  their  enrollment  or 
registration  fix  their  situs  for  taxation,  though  it  is 
a  circumstance  to  be  considered.  In  the  case  in 
judgment,  they  are  owned  by  a  Virginia  corpora- 
tion«  are  used  exclusively  in  the  transportation  of 
coal  from  a  given  point  in  this  state  to  various 
points  in  other  states,  and  are  not  assessed  for 
taxation  elsewhere  in  or  out  of  the  state  of  Vir- 
ginia. Under  these  circumstances,  they  are  proba- 
bly taxable  in  this  state,  in  the  county  where  they 
are  always  loaded.  Norfolk  &  Western  Ry.  Co.  v. 
Board  of  Public  Works.  97  Va.  88.  82  S.  E.  Rep.  779. 

RsUrosd  RoUliig  Stock.— in  the  absence  of  legisla- 
tion to  the  contrary,  the  rolling  stock  of  a  domestic 
railroad  company  is  properly  taxable  in  the  county 
of  its  domicile,  which  is  where  It  has  Its  chief  office. 
Atlantic,  etc.,  R.  Co.  v.  Lyons.  101  Va.  1. 42  S.  E.  Rep. 
982, 

aiMftllsfisbip  Ponds.— Although  a  guardian  qualify 
as  such  in  one  city  of  this  state,  and  at  that  time 
he  and  his  ward  reside  there,  and  the  funds  of  the 
ward  are  held  there,  and  the  guardian  settles  all  of 
his  ex  parts  accounts  before  a  commissioner  of  the 
court  of  that  city,  yet  If  the  guardian  and  ward 
subsequently  remove  to  another  city  of  this  state, 
and  the  funds  of  the  ward  are  Invested  in  the  latter 
city,  such  funds  are  properly  taxable  in  the  latter 
city  and  not  in  the  former.  Hughes  v.  Staunton.  97 
Va.  618.  84  &  E.  Rep.  460.  See  monographic  notes  on 
"Municipal  Corporations*'  appended  to  Danville  v. 
Pace.  86Gratt  1:  "Banks  and  Banking**  appended 
to  Bank  of  the  Valley,  etc.,  v.  Marshall,  86  Gratt 
878. 

VIL  UBN  FOR  TAXES. 

Of  Statutory  Origin.— Taxes  are  not  a  Hen  upon 
lands,  unless  made  so  by  express  language  of  the 
statute  or  by  fair  implication  from  the  statutory 
language,  and  the  Code  of  1809,  for  the  first  time, 
made  township  school-taxes  a  Hen  on  land.  Board 
of  Education  V.  Old  Dominion,  etc..  Co.,  18  W.  Va. 
445.447. 

And  to  give  it  a  retrospective  operation,  so  as  to 
apply  to  the  taxes  of  preceding  years,  when  not  ex- 
pressly made  so,  would  be  entirely  subversive  of 
every  principle  of  correct  interpretation  of  sUtute. 
Board  of  Edncatioh  v.  Old  Dominion,  etc,  Co..  18  W. 
Va.  447. 

r  to  All  Other  Ueos.— The  Hen  for  taxes  as- 
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sessed  on  land  is  superior  to  a  prior  deed  of  trust 
to  secure  the  payment  of  money.  Tax  sales  are 
made  clear  of  prior  encumbrances.  Simmons  v. 
Lyles,  82  Gratt  788;  Stevenson  v.  Henkle,  100  Va.  698. 
48  S.  E.  Rep.  672.  See  post,  "Force  of  Sale"  IX.  F. 
8. 
Indeed  it  Is  said  in  Thomas  v.  Jones,  94  Va.  756,  27 

5.  E.  Rep.  818,  that  taxes  are  prior  in  dignity  to  all 
other  liens,  must  be  so  from  the  very  necessity  of 
the  case,  otherwise  the  state  would  be  powerless 
to  collect  her  revenue.  Stevenson  v.  Henkle.  100 
Va.59B,  4SS.  E.  Rep.  672.  See  MuUanv.  Carper.  87 
W.  Va.  216, 16  S.  E.  Rep.  68a 

Overrides  ExempUonB.—Quasrs,  whether  $  48,  art. 

6,  of  our  Constitution,  which  declares,  "that  no 
property  shall  be  exempt  from  sale  for  taxes  due 
thereon,"  Umlts  the  right  to  sell  the  exempted  prop- 
erty to  the  taxes  assessed  upon  it  alone,  or  may  be 
sold  for  taxes  assessed  upon  other  property  and 
levied  upon  it  It  would  seem  that  the  former  is 
the  correct  view.  Stanley  v.  Hubbard,  27  W.  Va. 
74a 

OfC^ltyof  RIckmsBd-Umltatlon.— There  la  no  Um- 
Itatlon  on  the  time  within  which  the  city  of  Rich- 
mond may  enforce  the  Hen  which  It  has  under  its 
charter  for  taxes  assessed  by  the  city  on  real  estate 
therein.  The  city  charter  prescribes  no  limit  and 
the  amendment  to  1 674  of  the  Code,  approved  Janu- 
ary 18, 1888,  leaves  the  rights  of  the  city  unaffected 
by  1 686  of  the  Code.  Powell  v.  Richmond.  94  Va.  79, 
26S.  E.Rep.  889. 

No  opinion  expressed  as  to  the  effect  of  $  686  on  the 
Hen  upon  real  estate  for  taxes  and  levies  assessed 
by  authority  of  sUte  or  county,  or  indeed  of 
any  city  or  town  except  the  city  of  Richmond. 
Powell  V.  Richmond,  94  Va.  81, 26  S.  E.  Rep.  889. 

Accruing  daring  LHe  Bstats  Bind  Only  That  Interest 
—Taxes  and  levies,  whether  assessed  by  the  state 
or  the  city  of  Richmond,  which  accrue  during  the 
estate  of  a  tenant  for  life,  are  Hens  on  the  estate 
of  the  life  tenant  only,  and  not  on  the  estate  of  the 
remainderman,  and  cannot  be  enforced  against  the 
latter.  Tabb  v.  Commonwealth,  98  Va.  47,  84  S.  E. 
Rep.  946. 

But  see  ovcers  expressed  In  a  later  case,  as  to 
whether  the  taxes  due  by  the  Ufe  tenant,  the  same 
having  accrued  during  her  lifetime,  are  a  Hen  on 
the  estate  of  the  remaindermen.  Downey  v. 
Strouse,  101  Va.  227,  48  S.  E.  Rep.  848. 

Upon  the  Rents.— It  is  the  duty  of  the  Ufe  tenant 
of  real  estate  to  pay  the  Uxes  thereon,  and.  If  he 
refuses  to  do  so,  the  remaindermen  may  have  the 
rents  thereof  appropriated  to  that  purpose.  If  one 
of  the  remaindermen  occupies  a  part  of  the  real 
estate  as  tenant  of  the  Ufe  tenant,  and  receives 
the  rents  of  the  residue  thereof,  and  voluntarily 
furnishes  the  life  tenant  with  suppUes  from  his 
store,  he  cannot  apply  the  whole  of  such  rents  to 
his  Individual  account  to  the  exclusion  of  the  taxes, 
and  years  afterwards  caU  upon  his  coremalnder- 
men  to  contribute  to  reimburse  him  for  taxes  pre- 
viously paid  by  him  at  the  instance  of  the  life 
tenant  This  would  be  depriving  them  of  their 
right  to  have  the  rents  subjected  to  the  Hen  thereon 
for  taxes,  and  requiring  them  to  contribute  to  the 
bounty  bestowed  by  him  upon  the  Ufe  tenant 
Downey  v.  Strouse.  101  Va.  286.  48  S.  E.  Rep.  848. 

Dednctlon  of  Taxes  from  Rent— Where  leased  prop- 
erly, when  a  long  lease  thereof  was  sold,  was  only 
valuable  for  the  sand  taken  from  It.  and  the  pur- 
chaser builds  upon  it,  and  makes  extensive  improve- 
ments, he  is  entitled  to  deduct  from  the  rent  the 
taxes  upon  the  property  as  he  purchased  it  but  not 
the  taxes  occaslooed  by  his  Improvements.  Mayo 
V.  Carrlngton.  19  Oratt  74. 
I     Should  Be  Discharged  by  the  Heirs.— Upon  the  death 
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of  Uie  owner  intesute,  his  real  estate  descends  upon 
his  heirs.  It  Is  charred  to  them  npon  the  commis- 
sioner's books,  and  to  them  exclnsiTely  the  law  looks 
for  the  payment  of  the  accrning^  taxes.  Simmons  v. 
Lyles,  82  Oratt  756. 

Bat  the  commonwealth  hayinsr  a  lien  on  the  prop- 
erty for  taxes,  may  enforce  that  lien  against  the 
widow,  not  because  she  is  personally  liable,  but 
because  the  estate  is  bound  for  the  commonwealth's 
dues,  even  in  the  hands  of  an  innocent  alienee. 
And  it  through  the  default  of  the  heir,  the  widow, 
to  save  her  estate,  is  compelled  to  pay  what  the  law 
reauires  him  to  pay,  she  may  compel  him  to  refund 
the  amount  so  paid  for  his  benefit  Simmons  t. 
Lyles,  88  Oratt  758. 

Subrogatloa— A  commissioner  to  whom  a  cred- 
itor's suit  was  referred  to  take  an  account  of  liens, 
made  his  report  of  the  liens,  and  subloined:  "to 
this  sum  must  be  added  'back  Uxes'  on  defendant's 
land  amounting  to  $401.70."  The  report  was  ex- 
cepted to.  amongst  other  reasons,  because  the  tax 
Uckets  were  barred  by  limitaUon.  The  taxes 
were  for  the  years  1884.  1886  and  1886.  and  the 
order  for  the  account  was  entered  in  September, 
1887.  There  was  nothing  on  the  face  of  the  report 
to  show  the  interest  of  the  appellant  in  the  back 
taxes:  nothing  to  show  that  he  had  paid  them,  or 
had  done  any  act  which  entiUed  him  to  be  subro- 
gated to  the  rights  of  the  stale  and  county.  A 
decree  in  favor  of  the  appellant  for  the  amount  of 
the  back  taxes,  upon  a  rehearing,  granted  on  the 
application  of  the  defendant  was  set  aside,  and  it 
was  decided  that  appellant  was  not  entitled  to  be 
subrogated  to  the  rights  of  the  sute  and  county  for 
the  back  taxes,  ffeld  :  It  was  right  to  set  aside  the 
decree,  but  instead  of  deciding  that  the  appellant 
was  not  entitled  to  be  subrogated  to  the  rights  of 
the  state  and  county,  the  case  should  have  been 
referred  to  a  commissioner  to  enquire  and  report 
upon  the  claim  of  the  appellant  to  the  lien  asserted 
by  him.  The  lien  was  not  barred  by  the  statute  of 
limitations,  and  the  appellant  should  have  had  an 
opportunity  of  making  proof  of  his  claim.  Repass 
V.  Moore.  06  Va.  147.  80  S.  E.  Rep.  468. 

Payssent  by  Sheriff- Rcmldlless  against  Owner.— If. 
therefore,  under  the  Code  of  Virginia  of  1860.  asher- 
iff  settied  in  full  with  auditor,  and  paid  all  the  state 
taxes  not  returned  delinquent  he  cannot  thereafter, 
by  destraint  or  in  any  other  manner,  make  out  of 
any  taxpayer  not  returned  delinquent  the  amount 
of  his  taxes  so  advanced  for  him  by  the  sheriff,  as  he 
cannot  be  subrogated  to  the  sute's  rights  or  remedy 
for  such  tax  :  nor  can  he  in  any  manner  make  it 
out  of  his  estate,  real  or  personal,  either  before  or 
after  his  death  :  and  when  he  has  made  this  settie- 
ment  and  payment  in  full  to  the  auditor,  without 
any  promise  expressed  or  implied  by  the  taxpayer 
to  refund  him  the  amount  he  cannot  recover  It  of 
him  in  any  action  of  astumiuU  or  any  other  action: 
nor  can  he  make  the  amount  of  these  taxes  out  of 
his  estate  either  as  taxes  or  as  a  debt  due  to  him. 
Binchman  v.  Morris,  29  W.  Va.  678,  8  S.  E.  Rep.  868. 
But  see  post  "In  General"  IX.  A;  Lipscomb  v. 
Winston,  1  Hen.  &  Bi.  468. 

For  Taxes  Assessed  after  Owner's  Death— Priori. 
ties.— The  lien  of  the  commonwealth  on  land  for 
taxes  assessed  thereon  after  the  death  of  the 
owner  is  superior  and  paramount  to  the  right  of 
creditors  of  the  decedent  to  subject  the  land  to  the 
payment  of  their  debts.  Where  this  lien  has  been 
perfected  by  a  sale  of  the  land  for  delinquent  taxes 
and  a  purchase  thereof  by  the  commonwealth,  she 
stands  as  a  purchaser  for  value.  If  she  offers  to 
relinquish  her  titie  only  upon  payment  of  the  taxes 
justly  due.  creditors  of  the  decedent  cannot  com- 

'lin.    While  the  real  estate  of  a  decedent  is  assets 


for  the  payment  of  his  debts,  that  fact  akmedoes 
not  give  a  lien  on  his  real  estate  for  the  payment  of 
snch  debtt.  nor  does  a  judgment  against  the  per- 
sonal representative  of  the  decedent  oonsUtute 
such  lien.  Commonwealth  v.  Ashlin.  95  Va.  146,  » 
S.  B.  Bep.  177. 

VIU.  EXEMPTIONS. 

A.  POWER  GENERALLY. 

Power  of  Manldpal  Corpomtloa  to  Exeaipt  Pieimti 
It  Is  Authorised  to  Tax.— A  municipal  corporatioD 
has  no  inherent  power  to  exempt  from  taxatioD 
any  property  which,  by  its  charter,  it  is  authorized 
to  tax.  The  power  to  exempt  from  taxation,  like 
the  power  to  tax.  is  an  incident  to  sovereignty,  and 
cannot  be  exercised  by  a  municipal  corporation 
unless  such  power  has  been  granted  by  the  state. 
Thomas  v.  Snead.  99  Va.  618,  89  S.  £.  Bep.  686.  See 
monographic  notes  on  "Municipal  Corporations" 
appended  to  Danville  v.  Pace.  26  Gratt  1;  "Om- 
stitutional  Law"  appended  to  Com.  v.  Adcock.  8 
Gratt  661. 

Power  of  Lsgtelatnrs.— Although  there  are  some 
expressions  of  opinion  in  our  cases  npon  the  sub- 
ject it  is  still  an  open  question,  whether,  under  the 
provisions  of  art.  10  of  the  Constitution  the  legisla- 
ture has  the  power  to  exempt  property  from  taxa- 
tion beyond  the  subject  named  in  $  8  of  that  article. 
See  Williamson  V.  Massey.  88  Gratt  M4:  Whiting  ▼. 
West  Point  88  Va.  906. 14  S.  E.  Rep.  6B6:  Thomas 
V.  Snead.  99  Va.  616.  89  S.  E.  Rep.  686, 

3ee  nwEre,  by  Bubkb,  J.,  as  to  whether  the  power 
of  exemption  under  the  constitution  is  without 
limitation,  and  extends  to  property  generally,  in 
the  uncontrolled  discretion  of  the  legislature. 
Williamson  v.  Massey,  88  Gratt  280.  See  foot^mott  to 
this  case. 

Art  10, 1  U  of  the  Virginia  Constitution  of  1809.  was 
not  intended  to  require  the  legislature  to  tax  all  the 
property  in  the  sute.  and  forbid  its  exercising  its 
inherent  power,  when  necessary  for  the  public 
interest  and  promotive  of  a  sound  public  policy,  to 
exempt  certain  property  from  taxation,  but  only  to 
prescribe  a  rule  by  which  the  legislature  should  be 
guided,  in  apportioning  taxation,  that  all  property 
taxed  should  be  taxed  in  proportion  to  its  value. 
Williamson  v.  Massey,  88  Gratt  2S7.  See/oot-ncis  to 
this  case. 

The  right  to  exempt  from  taxation  is  a  right 
which  is  incident  to  the  legislative  prerogative.  It 
is  essential  to  the  welfare  of  the  state  that  the 
power  of  exemption  should  be  vested  in  the  govern- 
ment and  it  is  as  Inherent  in  the  legislative  depart- 
ment as  the  power  of  taxation,  and  may  be  exercised 
by  the  legislature  at  iu  discretion,  except  where  it 
is  clearly  forbidden  by  the  organic  law.  City  of 
Richmond  v.  Richmond  and  Danville  R.  B.  Co.,  21 
Gratt  604:  Williamson  v.  Massey,  88  Gratt  2»: 
Probasco  v.  MoundsviUe,  11  W.  Va.  601;  Danville  v. 
Shelton,  76  Va.  826. 

The  clear  meaning  of  the  Constitution  of  1868  (art 
8,  S  1),  is  that  all  property,  both  real  and  persoaaU 
shall  be  taxed,  except  such  as  the  legislature,  under 
tbe  exception  contained  therein,  may  lawfully 
exempt  Chesapeake,  etc,  R.  Co.  v.  Miller,  19  W. 
Va.  406. 

By  this  section  the  legislature  was  prohibited  to 
pass  a  law  exempting  the  property  of  a  railroad 
corporation  from  taxation.  Chesapeake,  etc..  B.  Go. 
V.  Miller.  19  W.  Va.  406. 

Necessary  Unlfomlty.  — And  uniform  taxation  re- 
quires uniformity,  not  only  in  the  rate  of  taxation, 
and  in  the  mode  of  assessment  npon  the  taxable 
valuation,  tut  that  uniformity  must  be  coexteo* 
slve  with  the  territory  to  which  it  applies.  If  a 
state  tax  is  imposed,  it  must  be  uniform  over  tbe 
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whole  state:  If  by  a  counly,  city,  town  or  other  sab- 
ordinate  district,  the  tax  mast  be  uniform  throuffh- 
ont  the  territory  to  which  It  Is  applicable.  Day  ▼. 
Roberts,  101  Va.  S48. 48  S.  E.  Rep.  Mt 

Ooveniors  Powsr— Auditor's  Instractlons.  —  The 
«OTemor.  having*  jarisdlctlon  of  the  subject,  de- 
cided that  the  effect  of  the  decision  of  the  supreme 
•court  of  appeals  in  Railway  Ck>.  v.  Miller,  Auditor, 
19  W.  Va.  486,  was  to  declare  unconstitutional  and 
^void  80  much  of  f  48,  ch.  18  of  the  Acts  of 
1881.  as  exempted  from  taxation  certain  property 
therein  specllled.  and  that  said  ch.  18  was  a 
complete  tax  law  without  said  portion  of  said  sec- 
tion, and  requested  the  auditor,  who  has  the  over- 
«lirht  of  the  assessors  in  the  various  counties  and 
4liatricts  in  the  state,  to  instruct  the  said  assessors 
in  their  assessments  to  disregard  said  portion  of 
«ald  section  and  assess  the  property  therein 
attempted  to  be  exempted,  and  the  auditor  gave 
said  instructions.  The  law  so  construed  by  the 
chief  executive  and  given  by  the  auditor  in  his 
Instructions  to  the  assessors  wsis  binding  on  them. 
State  T.  Buchanan,  24  W.  Va.  808. 

Rsoeorss  of  CItlseas  to  Conrts.— The  constitution- 
ality of  said  $  48  can  be  tested  by  the  taxpayer, 
when  the  law,  as  so  declared  by  the  govemer.  is 
made  to  operate  on  him.  It  is  then  his  right,  as  a 
citiaen,  to  resort  to  the  court  by  the  proper  pro- 
ceedings and  have  It  decided,  whether  the  property 
claimed  by  him  to  be  exempt  under  said  $  48, 
ch.  12,  Acts  of  1881.  is  liable  to  be  assessed:  and 
if  the  court  should  decide  against  him,  he  could 
then  appeal  to  the  supreme  court  of  appeals, 
which  would  either  sustain  said  S  48  or  declare  it 
unconstitutional,  so  far  as  it  attempted  to  exempt 
«ald  property.    State  v.  Buchanan.  84  W.  Va.  868. 

B.  EXEMPTIONS  USUALLY  NOT  CONTRACTTS. 
—Where  exemptions  are  found  in  tax  laws,  they 
are  usually  nothing  more  than  directions  to  the  tax 
officers,  and  not  undertakings  or  contracts  with 
any  body,  and  hence  aie  usually  repealable.  Pro- 
1>asco  V.  MoundsvlUe,  U  W.  Va.  601:  Powell  v.  Park- 
«r8bnrg.  88  W.  Va.  688. 

CiMuter  ProvtoioBSw— Ckmcedlng  that  the  legisla- 
ture may  exempt  property  from  taxation,  and  that 
such  an  exemption  for  valuable  consideration  is  a 
contract  within  the  protection  of  the  federal  con- 
stitution, where  one  R.  R.  Go.  under  its  charter 
was  exempt  from  taxation  on  its  property,  another 
company,  succeeding  to  the  first  under  an  act  con- 
ferring upon  it  all  of  the  benefits  given  by  the  char- 
ter ot  the  first  company,  including  the  exemption 
of  ito  property  from  taxation,  nevertheless  is  not 
'exempt  from  taxation  on  the  property  it  held  prior 
to  that  time,  or  acauired  subsequently.  Com.  v.  a 
A  O.  R.  Ck>..  27  Gratt  844. 

But  the  second  company  Is  exempt  from  taxation 
on  the  property  of  the  first  company  which  it  ac- 
<iuired  by  its  succession  thereto.  Ck)m.  v.  c.  &  O.  R. 
Co..  27  Qratt  844.  See  C.  ft  O.  Ry.  Co.  v.  Miller,  10  W. 
Va.  408,  where  it  is  held  that  the  property  of  C.  &  O. 
By.  in  W.  Va.,  acquired  and  held  under  practically 
the  same  constitutional  and  statutory  provisions, 
was  not  exempt,  because  the  state  had  no  power  to 
errant  any  exemption  from  taxation  not  expressly 
provided  for  In  the  constitution.  The  two  cases  are 
irreconcilable. 

Thus,  by  the  ruling  of  the  Virginia  court  in  Com. 
V.  a  &  O.  R.  Co..  27  Oratt  844.  that  portion  of  the 
roadbed,  and  property  belonging  to  it,  and  a  fair 
proportion  of  the  rolling  stock  and  earnings,  was 
<leclared  to  be  exempt  from  taxation. 

Repeal  of  Bzemptloiis  Confsrred  by  Chsrter.— No 
part  of  the  act  of  November  6th,  1868,  extending  the 
corporate  limits  of  Parkersburg.  a  city  of  less  than 
ten  thousand  inhabitants,  and  exempting  in  whole 


or  in  part  certain  unimproved  lands  so  included 
within  its  limits,  was  repealed  by  the  adoption  of 
the  constitution  of  1872,  nor  was  the  same  violative 
thereof,  nor  of  the  constitution  of  1868,  nor  was 
such  act  repealed  by  ch.  141  of  the  Acts  of  1872-8. 
Powell  V.  Parkersburg.  28  W.  Va.  606. 

But  If  80,  81,  41,  ch.  47  of  the  Code,  and. 
if  101.  106.  ch.  64  of  the  Acts  of  1876,  con- 
ferred additional  power  on  the  city  of  Parkersburg. 
and  in  effect  so  amended  its  charter,  as  to  remove 
the  limitations  and  restrictions  to  impose  city  taxes 
upon  the  lands  so  annexed  thereto,  and  exempted 
from  such  taxes  by  the  act  of  November  5th,  1868. 
Powell  V.  Parkersburg,  88  W.  Va.  688.  And  the  city 
of  Parkersburg  Is  authorized  to  levy,  taxes  for  city 
purposes  on  all  property  within  its  limits,  according 
to  its  value  and  a  uniform  rate  of  taxation.  Powell 
V.  Parkersburg.  28  W.  Va.  688. 

C.  PARTICULAR  EXEBfPTIONS. 

Bxenption  of  RsUroad  imtil  Its  Income  Was  over 
5lx  Per  Cent— As  property  cannot  belong  to  an  in- 
corporated company  without  being  vested  in  it  and 
the  respective  shareholders  in  such  an  incorporated 
company  constitute  the  company,  therefore,  prop- 
erty belonging  to  the  company  is  vested  in  the 
shareholders  in  their  corporate  capacity  and  not 
3,s  individuals  or  natural  persons,  and  is  conse- 
quently taxable  in  the  name  of  the  company.  Bal- 
timore &  O.  R.  Co.  V.  Supervisors,  8  W.  Va.  319: 
Baltimore  &  O.  R.  Co.  v.  Wheeling.  8  W.  Va.  872. 

The  phrase  "liable  to  general  taxation**  in  the 
above  act  of  March  6th,  1847,  means  that  the  prop- 
erty of  the  company  was  liable  to  all  taxation  for 
state,  county  and  local  purposes.  Baltimore  &  O. 
R.  Co.  V.  Supervisors,  8  W.  Va.  820:  Baltimore  St  O. 
R.  Co.  V.  Wheeling.  8  W.  Va.  872. 

As  the  condition  under  which  the  taxing  power 
was  to  be  exercised  had  happened,  and  no  legisla- 
tive declaration  was  necessary  or  could  be  binding 
on  the  company,  there  was  no  violation  of  the  char- 
ter in  assessing  taxes  on  the  property  of  the  com? 
pany,  and  hence  no  interference  with  vested  rights. 
Baltimore  A  O.  R.  Co.  v.  Supervisors,  8  W.  Va.  820; 
Baltimore  &  O.  R.  Co.  v.  Wheeling,  8  W.  Va.  872. 

The  question  as  to  when  the  property  of  a  rail- 
road company  becomes  taxable  under  such  a  pro- 
viso as  the  said  7th  section,  is  a  question  of  fact,  to 
be  determined,  if  disputed,  by  a  resort  to  the  Judi- 
cial tribunals  of  the  state.  No  act  or  resolution  of 
the  legislature  is  required  by  the  terms  of  the  pro- 
viso, nor  would  be  conclusive  of  the  fact  and  bind- 
ing on  the  company.  Baltimore  &  O.  R.  Co.  v. 
Supervisors,  8  W.  Va.  819;  Baltimore  &  O.  R.  Co.  v. 
Wheeling.  8  W.  Va.  872. 

The  7th  section  of  the  act  of  the  general  assembly 
of  Virginia,  passed  March  6th.  1847,  means  that 
taxes  may  be  assessed  whenever  the  net  Income  of 
the  entire  road  of  the  B.  &  O.  R.  Co.,  shall  exceed 
six  per  centum  per  annum  on  the  capital  invested, 
and  not  when  the  net  income  on  that  portion  of 
the  road  being  within  the  state  of  Virginia,  and 
West  Virginia  since  its  creation,  exceeds  that 
amount  on  the  capital  invested  in  said  states  of 
Virginia  and  West  Virginia.  Baltimore  ft  O.  R. 
Co.  V.  Supervisors.  8  W.  Va.  819;  Baltimore  &  O.  R. 
Co.  V.  Wheeling.  8  W.  Va,  872. 

Bxenptliig  Town  from  County  Taxes.— Under  §  1. 
art  10.  of  the  Constitution  of  this  sUte  (1869), 
providing  that  "taxation,  except  as  hereinafter 
provided,  whether  Imposed  by  the  state,  county  or 
corporate  bodies,  shall  be  equal  and  uniform,"  the 
legislature  has  no  power  to  exempt  the  taxable 
persons  and  property  in  a  town  situated  within  the 
limits  of  a  county  and  forming  a  part  thereof,  from 
school  taxes  and  county  levies.  A  part  of  a  county 
cannot  be  made  to  bear  all  the  burden  of  taxation 
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for  county  purposes.  Day  ▼.  Roberts,  101  Va.  M8, 48 
S.  E.  Rep.  808. 

And  a  town  charter  which  attempts  to  rellere 
property  situated  within  the  town  from  such  county 
taxes.  Is  void.  Day  y.  Roberts,  101  Va.  248, 48  S.  E. 
Rep.  808. 

Thus  In  Robertson  v.  Preston,  97  Va.  900.  88  S.  E. 
Rep.  818,  and  In  WashlnfftonCk).  Supervisors  ▼.  Salt- 
TlUe  Laud  Co.,  00  Va.  840,  80  S.  E.  Rep.  704,  it  was  held 
that  the  legislature  had  no  power  to  exempt  from 
county  public  school  taxes  any  property  assessed 
with  sute  tax  within  the  county.  Day  v.  Roberts, 
101  Oa.  848,  48  S.  E.  Rep.  868. 

The  riffht  of  the  county  to  Impose  the  tax  is  con- 
ferred by  art  8,  I  8,  of  the  Ck>nsUtutlon  (1800), 
and  cannot  be  taken  away  by  the  lesrlslature. 
Supervisors  ▼.  SaltvlUe  L..  Co.,  00  Va.  640, 80  S.  E. 
Rep.  704. 

For  the  town  of  Smlthfleld  is  as  much  a  part  of 
the  county  of  Isle  of  Wlsrht,  both  as  to  territory 
and  flrovemment,  as  the  county  Is  a  part  of  the 
state.  The  people  of  and  the  property  in  a  town  are 
as  much  within  the  jurisdiction  of  a  county  for  all 
county  purposes  as  if  the  town  of  Smlthfleld  had 
never  been  incorporated.  Washington  Co.  Sup'rs  v. 
Saltvllle  Land  Co..  00  Va.  640.  645.  80  S.  E.  Rep.  704; 
Day  V.  Roberts.  101  Oa.  248.  48  S.  E.  Rep.  868. 

Coanty  Road  Tax.— In  the  absence  of  constitutional 
restrictions,  the  leortslature  may  impose  upon  a 
taxing  district  such  as  a  town,  the  duty  of  keeping 
In  repair  the  streets  and  roads  within,  and 
relieve  it  from  taxation  for  roads  without,  its  limits. 
The  legislature  Judges  finally  and  conclusively 
upon  this  question.  Section  2,  art  7  of  the  Con- 
stitution of  this  state  does  not  restrain  the  leg- 
islature in  this  respect  and  It  may  exempt  lands 
lyinff  within  a  town  from  the  payment  of  a  county 
road  tax.  Supervisors  v.  Saltvllle  L.  Co.,  00  Va.  640, 
80S.  E.Rep.  704. 

Thus,  the  act  of  February  88, 1800,  erecting  the 
town  of  Pulaski  into  a  separate  road-district  of 
Pulaski  county,  repealed  the  general  law  so  far  as 
it  authorized  the  board  of  supervisors  of  Pulaski 
county  to  levy  a  road  tax  on  property  In  the 
town  of  Pulaski,  and  after  the  passage  of  that  act 
the  board  had  no  power  to  levy  such  tax  for  the  tax 
year  beginning  on  the  first  Monday  of  July,  1880, 
and  ending  the  first  Monday  of  July  1800.  Bertha 
Zinc.  Co.  V.  Board  Supervisors  Pulaski  Co..  88  Va. 
871.  18  S.  E.  Rep.  740. 

atlas— Different  Rale.— A  city  is  entiUed.  under 
the  provisions  of  art.  7  of  the  constitution,  to  a 
separate  government  and  when  Incorporated  is  no 
part  of  the  county  for  governmental  purposes.  But 
this  is  not  true  of  a  town.  Its  people  and  property 
are  still  subject  to  the  county  government  for 
county  purposes.  Supervisors  v.  Saltvllle  L.  Co.. 
00  Va.  646.  80  S.  E.  Rep.  704. 

Bxeinptlon  ol  State  Bonds— Conjtltiitlonallty.— The 
act  of  March  88, 1870.  in  relation  to  the  settlement  of 
the  state  debt  which  provides  that  all  obligations 
created  under  this  act  shall  be  forever  exempt 
from  all  taxation,  direct  or  indirect  by  the  state,  is 
not  in  violation  of  art  10.  S  1  of  the  Constitution 
of  Virginia.    Williamson  v.  Massey,  88  Gratt.  287. 

Merchant's  Cnpltal.—The  capital  actually  employed 
by  a  merchant  in  his  business  is  exempt  from  taxa- 
tion for  state  purposes  (Acts  1880-00,  p.  107.  SS  >7. 
28),  and  hence  cannot  be  taxed  for  county  purposes. 
Supervisors  v.  Tallant  06  Va.  728,  82  S.  E.  Rep.  470. 

Buildings  Belonging  to  U.  5.— Where,  by  agreement 
between  the  United  States  government  and  the 
owner  of  land,  the  government  erects  buildings  on 
land  Intended  to  be  and  actually  used  by  operatives 
employed  by  the  government  in  dressing  stone  to 
be  employed  In  the  erection  of  public  buildings  at 


Washington:  and  under  the  agreement  the  gov- 
ernment has  the  right  to  remove  the  buildings,  the 
buildings  are  personal  property,  and  being  the 
property  of  the  United  States,  the  state  cannot  tax 
them  either  as  personal  property  or  as  parcel  of  the 
land  on  which  they  are  built  Auditor  v.  Andrews. 
88  Qratt  116. 

When  buildings  put  up  on  the  land  of  another  are 
exempted  by  law  from  taxation,  they  should  not  be 
valued  with  the  land,  and  the  owner  of  it  Is  not  to 
be  charged  with  their  value  as  part  of  his  land  sub- 
ject to  taxation.  But  where  such  buildings  are  not 
exempt  from  taxation,  they  should  be  valued  and 
the  tax  charged  to  the  owner  of  the  land.  Auditor 
V.  Andrews,  28  Gratt  116. 

Notes  or  Bonds  for  Price  at  Judicial  Sale.— Notes  or 
bonds  in  the  possession  of  a  commissioner  of  a 
court,  which  were  executed  for  the  purchase  price 
of  real  or  personal  property  sold  under  a  decree  of 
the  court  are  not  subject  to  taxation,  and  should 
not  be  listed  for  taxation  under  the  Act  of  March 
4, 1806  (Acts  1806-6.  c.  706,  p.  778).  This  act  does  not 
increase  the  subjects  of  taxation,  but  simply  pre- 
scribes a  different  method  of  assessment  from  that 
prescribed  by  $  408  of  the  Code.  Fulkeraon  v.  Bris- 
tol. 06  Va.  1,  27  S.  E.  Rep.  816. 

Under  neither  act  are  such  bonds  taxable,  but  if 
they  have  been  listed  for  taxes,  relief  can  only  be 
had  by  motion  before  the  proper  court  within  two 
years  after  delivery  to  the  treasurer  of  the  books 
in  which  the  taxes  are  entered.  In  the  absence  of 
evidence  to  show  when  the  books  were  so  delivered, 
it  will  be  presumed  that  they  were  delivered  withhi 
the  time  prescribed  by  law.  Fulkeraon  v.  Bristol* 
06  Va.  1,  87  S.  E.  Rep.  816. 

R.  R.  Bonds  Held  by  Nonresld«its.— The  state  can- 
not tax  the  bonds  of  a  railroad  company  held  by 
persons  living  out  of  the  state.  Com.  t.  (Theaapeake 
&  O.  R.  Co.,  87  Gratt  844. 

Salaries  of  ninlsters  of  the  Oospel.— The  act  of 
Feb.  86th,  1846,  imposing  a  tax  on  incomes  accruing 
to  individuals in  the  .  .  .  employ- 
ment of  .  .  .  any  individual  or  Individuals,  re- 
ferred only  to  incomes  from  secular  "employments" 
or  business,  and  did  not  apply  to  the  salary  paid  a 
minister  of  the  Gospel  by  his  congregation,  for  he 
is  not  in  a  secular  sense  at  least  In  the  employ- 
ment of  his  congregation.  Plumer  v.  Com.,  8  Gratt 
646.  (Two  judges  dissenting.)  But  see  present 
law  which  includes  the  Income  of  any  IndlvldnaL 
Acts  1807-6,  p.  626. 

D.  REPEAL  OF  EXEMPTIOK. 

Railroad  Charter— Consolidation.— The  17th  section 
of  the  charter  of  the  Petersburg  RaUroad  Company, 
which  exempted  the  property  of  the  company  from 
taxation,  was  repealed  by  the  act  of  April  2, 18S8. 
which  united  it  with  the  GreenesviUe  and  Roanoke 
Railroad  Company,  which  act  was  accepted  by  the 
company,  and  the  property  of  the  said  company 
became  subject  to  taxation.  Petersburg  v.  Peters- 
burg R.  R.  Co.,  80  Gratt  778. 

Property  of  a  railroad  company  being  taxable 
like  all  other  property  unless  exempted  by  Its  char- 
ter, where  one  railroad  company,  by  lu  original 
charter,  was  exempted  from  taxation  on  its  prop- 
erty, but  had  accepted  benefits  from  the  legislature 
on  condition  that  the  legislature  should  have  the 
power  to  tax  It,  and  that  it  should  be  subject  to  the 
general  railroad  law,  a  second  company,  succeed- 
ing to  the  first  by  purchase  under  an  act  conferring 
upon  it  all  the  rights,  franchises,  privileges  ind 
immunities  granted  at  any  time  by  the  state  to  the 
first  company,  did  not  succeed  to  the  exemption 
except  as  subsequently  modified,  and  fell,  lite 
the  old  company,  into  the  class  of  railroadt 
holding   repealable    charters,    and    was    subject 
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to  taxaition  by  the  leffislature.  Seaboard  &  R.  Go. 
▼.  SnperviBors  of  Norfolk  Coanty.  88  Va.  106.  2  S.  B. 
Bep.  27a. 

Repeal  by  Impllcatloii.— Where  a  city  charter  ex- 
empted from  city  taxes  certain  real  estate  under 
certain  conditions,  and  by  a  later  lefirlslatiye  enact- 
ment, general  In  Its  terms  and  expressly  declared 
to  be  Intended  as  an  amendment  of  prevlonsly 
cranted  municipal  charters,  where  It  conferred 
crreater  powers  than  were  conferred  by  them,  there 
was  fflTen  to  all  towns  and  villages,  the  power  to 
tax  all  real  and  personal  estate  therein,  subject  to 
state  and  county  taxes,  the  exemption  is  thereby 
repealed  by  necessary  Implication.  Powell  v.  Par- 
kersburff,  28  W.  Va.  006;  Probasco  v.  MoundsTllle. 
11  W.  Va.  BOl. 

Lot  for  Perry  Lendliiflr.— A  lot  in  the  city  of  Nor- 
folk, owned  and  used  by  county  of  Elizabeth  City 
and  city  of  Portsmouth  as  landiuflr  for  ferry  main- 
tained by  them,  is  exempt  from  taxation  under 
Acts  of  1881-2,  p.  882.  Black  ▼.  Sherwood,  84  Va.  008. 
6  S.  B.  Bep.  4M. 

IX.  COLLECTION    OP  TAXES. 

A.  IN  GENERAL. 

By  Salt— When  a  municipal  tax  is  declared  to  be 
a  lien,  and  no  mode  of  collection  Is  prescribed  by 
tbe  statute,  and  no  power  to  collect  by  sale  exists, 
sncli  lien  may  be  enforced  in  equity  by  the  munic- 
ipal corporation  institutluff  the  suit,  but  such  a 
salt  to  enforce  such  a  lien  could  not  be  brought  by 
an  assignee  of  the  municipal  corporation,  for  though 
a  lien  for  a  debt  may  be  enforced  in  equity  by  an 
assignee  of  the  debt,  yet  a  tax  is  not  a  debt,  and  the 
Tight  of  the  municipality  to  bring  such  a  suit  in 
eqnity  is  a  purely  statutory  right,  which  must  be 
eiUier  expressly  giyen  or  be  given  by  fair  implica- 
tion. Board  of  Education  y.  Old  Dominion,  etc.. 
Co..  18  W.  Va.  445:  Hlnchman  ▼.  Morris,  20  W.  Va. 
678,  S  S.  B.  Bep.  868. 

And  though  it  is  declared  to  be  a  lien,  if  there  is 
a  specific  statutory  mode  of  collection  proyided.  It 
must  be  pursued,  and  no  suit  can  be  maintained  to 
enforce  the  lien.  Board  of  Education  y.  Old  Dom- 
inion, etc.,  Co..  18  W.  Va.  446;  State  v.  B.  &  O.  R. 
Co..  41  W.  Va.  81.  28  S.  E.  Rep.  677. 

Sa  in  Virginia,  taxes  can  only  be  assessed,  lerled 
and  collected  in  the  mode  pointed  out  by  the  stat- 
ute. When  the  state  or  a  county  has  assessed  and 
leyied  a  tax.  they  are  severally  clothed  with  power 
to  take  the  personalty  by  distress,  and  the  realty 
by  sale,  for  taxes  In  the  most  summary  manner. 
And,  although  it  be  expressly  declared  that  the  tax 
shall  be  a  lien  on  the  property  assessed,  neither  the 
state  nor  the  county  can  maintain  an  independent 
snit  in  chancery  to  enforce  such  lien.  Marye  t. 
DigrgB,  08  Va.  740,  87  S.  E.  Bep.  815. 

If,  howeyer,  a  suit  in  chancery  for  a  sale  of  land 
be  already  pending,  the  state  or  county  may,  in 
accordance  with  a  general  practice  In  this  state, 
come  into  such  snit  for  the  purpose  of  collecting  a 
tax  from  the  proceeds  of  such  sale.  This  power 
a  court  of  equity  may  exercise  in  order  to  clear  the 
title  it  proposes  to  sell.  A  person  is  sometimes  al- 
lowed to  become  a  party  by  petition  when  he  could 
not  maintain  an  independent  suit  for  the  same 
cause  of  action.  (Commonwealth  ▼.  Ashlin.  05  Va. 
146.  28  S.  £.  Rep.  177,  distinguished.  Marye  y.  Dlggs. 
06  Va.  740,  87  S.  E.  Rep.  815. 

As  was  said  in  SUte  ▼.  Baltimore  &  O.  R.  Co.,  41 W. 
Va.  81,  23  S.  £.  Rep.  681:  "The  legislature  of  the  old 
state  did  not  give  the  remedy  by  suit.  Its  courts 
did  not  recognize  such  suits.  Strange,  if  it  existed, 
that  the  long  lapse  of  judicial  history  does  not  show 
It.  The  Virginia  cases  cited  do  not  show  it.  Lips- 
comb y.  Winston.  1  Hen.  &   M.  468,  was  where  a 


party  had  promised  the  sheriff  to  pay.  If  indulged. 
Mayo  y.  Carrington.  10  Oratt.  108,  was  a  case  where 
taxes  paid  were  deducted  by  a  tenant  out  of  rent 
by  agreement.** 

Tax  Not  s  DeM.<-A  municipal  tax,  in  its  essential 
characteristics,  is  not  a  debt,  or  in  the  nature  of  a 
debt,  in  its  mode  of  collection  and  enforcement  It 
is  an  impost  levied  by  the  authority  of  the  govern- 
ment on  its  subjects  for  public  purposes.  It  is  not 
founded  on  contract,  but  operates  in  iwvUum, 
Board  of  Education  v.  Old  Dominion,  L  M.  &  M. 
Co.,  18  W.  Va.  444:  Dunn  v.  Renick,40  W.  Va.  840.  22 
S.  E.  Rep.  66:  Hlnchman  v.  Morris.  20  W.  Va.  678. 
2  S.  E.  Rep.  868. 

A  debt  universally  bears  Interest  while  a  tax 
never  carries  interest  except  when  expressly  given 
by  statute.  Board  of  Education  v.  Old  Dominion, 
etc.,  Co.,  18  W.  Va.  444. 

So  a  statute  abolishing  imprisonment  for  debt 
does  not  prevent  imprisonment  for  the  nonpay- 
ment of  taxes.  Board  of  Education  v.  Old  Domin- 
ion, etc.,  Co..  18  W.  Va.  444. 

For  a  like  reason  a  debt  is  the  subject-matter  of 
set-ofl  and  is  liable  to  set-off,  but  a  tax  Is  neither. 
Board  of  Education  v.  Old  Dominion,  etc.,  Co..  18 
W.  Va.  444. 

Township  School  Taxes.— "Until  the  passage  of  our 
Code  (1860)  the  lands  in  the  state  were  clearly  not 
intended  to  be  made  liable  in  any  manner  to  the 
payment  of  the  township  school  taxes.  The  laws 
before  the  passage  of  our  Code  provided  for  their 
collection  by  distress  and  by  the  garnishment  of 
the  debtors  of  the  delinquent  taxpayers  and  in  no 
other  manner."  Board  of  Education  v.  Old  Domin- 
ion, L  M.  &  M.  Co.,  18  W.  Va.  446u  Such  being  the 
case,  no  suit  in  equity  could  be  brought  to  in- 
force  their  collection,  as  the  specific  statutory 
method  must  be  pursued.  Board  of  Education  v. 
Old  Dominion,  I.  M.  ft  M.  Co..  18  W.  Va.  446. 

Sheriffs  as  Collector— Powsr  to  Appoint  Others.— 
The  collectors  of  the  public  taxes  were  the  sheriffs. 
prima  /<tcie;  and  If  they  could  not  or  would  not 
give  security,  the  courts  were  empowered  to  ap- 
point collectors.'  The  overseers  of  poor  had  not  au- 
thority before  act  of  1702  to  appoint  collectors  in 
any  case.  Winston  v.  Overseers  of  the  Poor,  4  Call 
857. 

It  was  made  the  duty  of  the  sheriff,  by  ch.  88,  |  l 
of  Acts  of  1870,  p.  01,  to  collect  all  school  taxes  as. 
sessed  in  his  county.    State  v.  Hill.  17  W.  Va.  452. 

Indfllgence- Effect— A  sheriff  who  indulged  a  man 
for  his  taxes,  in  consideration  of  which  the  latter 
agreed  to  indemnify  him  by  paying  all  damages 
which  the  commonwealth  might  recover  of  him  in 
consequence  of  his  failing  in  due  time  to  pay  the 
said  taxes  into  the  treasury,  was  allowed  to  recover 
the  amount  of  such  taxes,  with  lawful  interest 
from  the  times  when  respectively  payable.  Lips- 
comb V.  Winston,  1  Hen.  &  M.  468:  Clevinger  v. 
Miller.  27  Oratt  748.  See  ante^  "Situs  for  Taxation** 
VL 

CertlflGstas— Vslostlon.— Part  of  taxes  l>eing  paya- 
ble in  certificates,  the  value  of  the  certificates  at 
the  time  when  payable  was  decided  to  be  the  rate 
at  which  they  ought  to  be  allowed;  and  not  the 
value  at  the  time  of  making  the  allowance.  Lips* 
comb  V.  Winston,  1  Hen.  &  M.  468. 

In  Nsme  of  Qoveriior.— Taxes  collected,  might  un- 
der the  acts  of  1704, 1708,  have  been  recovered  in  the 
name  of  the  governor.  Branch  v.  Randolph.  5  Call 
546. 

Local  Assessments— Recovery  by  Motion.— Under 
the  act  of  1706,  c.  81,  authorizing  the  mayor  and 
commonalty  of  Alexandria  to  recover  by  motion 
the  amount  of  moneys  assessed  for  paving  the 
streets,  a  judgment  (in  terms),  "and  also  for  the 
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taxes  of  tbe  town."  cannot  be  anstained :  notwitb- 
BtandlnfiT,  from  tbe  account  exbibited.  it  appeared 
tbat  sncb  judgment  was  actually  intended  to  be  for 
no  more  tban  tbe  sum  due  for  sucb  assessments. 
Alexandria  y.  Cbapman,  4  Hen.  &  M.  270:  Mayor, 
etc..  ▼.  Hunter.  2  Munf.  228. 

In  sncb  case  tbe  notice  must  state  tbe  true 
amount  of  tbe  assessments  for  pavinfir.  due  from 
tbe  defendant    Mayor  y.  Hunter,  t  Munf.  228. 

Tbe  defendant  bayinsr  proyed,  in  opposition  to 
sucb  motion,  tbat  be  bad  personal  property  in  Alex- 
andria of  greater  yalue  tban  tbe  amouat  of  assess- 
ment; Qucere,  is  be  bound,  moreoyer,  to  proye  tbat 
tbe  Serjeant  of  tbe  town  bad  knowledge  of  sucb 
property,  and  tbat  a  distress  could  baye  been  ley- 
led  upon  It?  Alexandria  y.  Cbapman.  4  Hen.  &  M.  870. 
By  Motion  When  Conpons  Tendered.— Under  tbe 
Virginia  act  (acts  of  extra  Sess.,  1887,  p.  267)  proyld- 
Inff  for  tbe  recoyery  by  motion  in  tbe  name  of  tbe 
common  wealtb  of  taxes  due  tbe  common  weal  tb.  in 
payment  of  wbicb  coupons  from  state  bonds  bad 
been  tendered  in  payment  and  not  accepted,  tbe 
corporation  court  of  tbe  city  of  Wincbester  bad  no 
Jurisdiction  to  entertain  tbe  action,  and  tbat  act 
proyides  for  suits  in  tbe  circuit  courts  only.  Smitb 
y.  Clark,  1  Va.  Dec.  714. ' 

Motion  ander  ch.  35  of  Code  of  W.  Vs.— A  motion 
under  cb.  85  of  tbe  Code,  will  not  lie  torecoyer 
taxes  assessed  under  i  07,  c.  29,  upon  tbe  property  of 
a  railroad  company.  State  y.  Baltimore  &  O.  B.  Co., 
41  W.  Va.  81.  28  S.  E.  Rep.  «77. 

Appointment  of  Collector  by  Auditor.— Under  1 84  of 
Code.  cb.  00,  tbe  auditor  may  appoint  a  collector  to 
collect  sucb  delinquent  taxes  for  a  compensation, 
preylously  agreed  on,  and  approyed  by  tbe  execu- 
tiye.  of  twenty  per  centum  of  tbe  amount  collected 
and  paid  into  tbe  treasury.  Allen  y.  Common- 
wealtb.  88  Va.  94, 1 S.  E.  Rep.  007. 

Acu  1878-79,  cb.  00.  S  84.  p.  829,  not  applicable  to  rail- 
road taxes,  wbicb  are  payable  directly  into  tbe  state 
treasury,  but  only  to  tax  tickets  certified  as  delin- 
quent and  uncollectible,  as  prescribed  In  if  24  to  88 
inclusiye.  Allen  y.  Commonwealtb,  88  Va.  94,  1  S.  E. 
Rep.  007. 

Wbere  certain  railroad  tax  tickets  are  placed  by 
tbe  auditor  of  public  accounts  in  tbe  bands  of  a 
county  treasurer,  wbo  collects  and  pays  tbe  taxes 
into  tbe  state  treasury,  and  wbose  compensation 
pirescribed  by  statute  (Acts  1878^9,  cb.  60. 1 80,  p.  828.) 
for  tbis  seryice,  is  only  two  and  one-balf  per 
centum,  but  tbe  auditor  pays  bim  twenty  per 
centum,  tbe  auditor  is  liable  to  an  action  for  tbe 
excess.  Allen  y.  Commonwealtb,  88  Va.  94,  l  S.  £. 
Rep.  007. 

B.  ENJOINING  ILLEGAL  TAXES.-Tbe  collec- 
tlon  of  an  iUeflral  tax  cannot  be  enjoined  upon  tbe 
sole  ffround  tbat  it  is  iUeflral.  and  a  bill  for  an  in- 
junction to  stay  tbe  collection  of  taxes  must  tender 
or  offer  to  pay  sucb  taxes  as  are  conceded  to  be  due, 
or  as  tbe  court  can  see  ou^bt  to  be  paid,  as  a  condi- 
tion precedent  to  tbe  erantiuflr  of  sucb  relief.  Blue 
Jacket,  etc  Co.  y.  Scberr.  60  W.  Va.  638,  40  S.  E.  Rep. 
614. 

A  court  of  equity  bas  Jurisdiction  to  restrain  by 
injunction  tbe  collection  of  an  illegal  leyy  upon  tbe 
property  of  a  scbool  district,  made  by  tbe  board  of 
education,  in  a  suit  brousrbt  by  and  on  bebalf  of  tbe 
resident  taxpayers  of  sucb  district  Winif  rede  Coal 
Go.  y.  Board  of  Education  of  Cabin  Creek,  47  W.  Va. 
188,84  8.  E.  Rep.  770. 

NeceMsry  AUegatlons.— in  a  bill  of  tbis  cbaracter 
it  is  not  sufficient  to  allege  in  general  terms  tbat  tbe 
time  tbe  leyy  was  laid  tbere  was  no  lesral  existing 
indebtedness  afirainst  tbe  board  of  education  cre- 
ated in  any  manner  autborized  by  law,  but  facts 
must  be  alleged  to  sbow  tbe  illefirality  of  tbe  leyy. 


Winif  rede  Coal  Co.  y.  Board  of  Education  of  Cabin 
Creek.  47  W.  Va.  188,  34  S.  E.  Rep.  770. 

Tbe  case  must  be  broug-bt  under  some  acknowl- 
edged bead  of  equitable  JurlsdtcUon.  Williams  ▼. 
bounty  Court,  26  W.  Va.  488 ;  Douglass  ▼.  Harris- 
yille,  9  W.  Va.  108 :  Corrotbers  y.  Board,  16  W.  Va. 
627 ;  Cbristie  y.  Maiden.  23  W.  Va.  007. 

Altbougb  tbe  W.  Va.  statute  (Code.  p.  1002)  provides 
a  mode  for  superseding  an  Illegal  or  erroneous  lery 
upon  tbe  petition  of  ten  taxpayers,  etc.,  tbis  sutate 
does  not,  by  its  terms.  Uke  away  equity  Jurisdic- 
tion :  and  following  tbe  ruling  in  Corotben  ▼. 
Board,  10  W.  Va.  827.  is  to  be  considered  as  merely 
cumulaUye.  See  Wells  y.  Board,  20  W.  Va.  167;  Wln- 
ifrede  Coal  Co.  y.  Board  of  Education.  47  W.  Va.  181. 
34  S.  E.  Rep.  778.  See  monograpbic  noU  on  "Injuoc- 
tions"  appended  to  Clay  tor  y.  Antbony,  16  OratL  6I& 
C.  PAYMENT  OF  AND  LIABILITY  FOR  TAXES. 
Personal  Services  to  Sheriff.— A  contract  between  a 
sberiff  and  a  taxpayer,  by  wbicb  tbe  taxpayer  is  to 
act  as  a  sberiff  *8  attorney  at  a  fixed  sum,  to  be  ap- 
plied on  tbe  taxpayer's  taxes,  is  against  public  pol- 
icy, and  a  court  will  not  apply  it  as  payment  on  tbe 
taxes.  Miller  v.  Wisener.  46  W.  Va.  60.  80  S.  B.  Rep. 
287. 

Where  Snffldeat  Property,  Levied  on  by  Sheriff.  Is 
Lost— Wbere  a  sberlfl  levies  on  sufficient  personal 
property  to  pay  tbe  taxes  on  land,  for  wbicb  the 
levy  was  made,  and  tbe  property  is  lost  tbrongb  bis 
neglect  or  misconduct,  for  wbicb  tbe  owner  of  tbe 
land  is  in  no  way  responsible,  tbe  taxes  so  levied  for 
are  paid :  and  wben  after  sucb  levy  and  loss  tbe 
land  was  returned  delinquent  and  sold,  and  a  deed 
made  tberefor,  a  court  of  equity  will  cancel  sncb 
deed.    Campbell  v.  Wyant,  20  W.  Va.  70S. 

Creditors  Suit  Peodlng.-Tbe  mere  fact  tbat  a  cred- 
itor's suit  is  pending  against  tbe  esute  of  a  de- 
ceased person  cannot  relieve  tbe  belrs  and  creditors 
of  sucb  person  from  tbe  payment  of  taxes  on  tbe 
land  nor  prevent  tbe  land  from  becoming  forfeited 
for  failure  to  bave  it  assessed  wltb  taxes.  Nobody 
could  seriously  contend  tbat  it  is  tbe  duty  of  a 
court  or  its  officers  to  see  tbat  property.  In  litiga- 
tion before  it,  is  assessed  and  tbe  taxes  tbereon 
paid.  Parties  interested  in  it  as  belrs,  devisees  or 
creditors  bave  tbe  rlgbt  to  do  so,  and  must  do  it.  or 
suffer  tbe  forfeitures  demanded  by  tbe  law.  Col- 
lins V.  Sberwood,  60  W.  Va.  133.  40  S.  E.  Rep.  008. 

Payment  by  Bxecutoi^Crodit.— Tbe  executor  of  one 
wbo  gives  bis  property  to  bis  wife  for  life,  with 
power  to  make  advancements  to  their  children,  tbe 
property  in  her  possession  at  her  death  to  be 
equally  divided  among  them,  U  entitled  to  credit 
for  payment  of  Uxes  on  tbe  life  estate,  and  debts 
contracted  by  her.  they  having  been  paid  by  bim 
with  tbe  acquiescence  of  the  children.  Robertson 
V.  Breckinbridge,  8  Va.  Dec.  016. 

By  Cotenant  on  Undivided  Poorth— Does  Not  Pre- 
vent Porfelture.— The  payment  by  a  tenant  in  com- 
mon of  one  undivided  fourth  of  a  tract  of  land  of 
one-fourth  of  tbe  taxes  and  damages,  when  the 
whole  tract  bas  been  returned  delinquent  for  the 
nonpayment  of  taxes,  will  not  prevent  the  forfei- 
ture of  tbe  entire  tract  of  land  or  of  any  part 
thereof.    Smitb  v.  Tharp.  17  W.  Va.  221. 

Presumption  of  Payment  from  Lapse  of  Tlme.-Mere 
lapse  of  time  will  not  raise  a  legal  presumption  of 
tbe  payment  of  taxes  and  damages  on  land  returned 
delinquent,  though  in  connection  with  other  cir- 
cumstances it  might  Justify  the  Jury  in  finding  as  a 
matter  of  fact,  tbat  these  taxes  and  damages  had 
been  paid.  Smitb  v.  Tharp.  17  W.  Va-  281;  Lohrsv. 
MiUer,  12  Gratt  460,  distinguished. 

Prom  Nondelinqaency.— A  presumption  of  pay- 
ment also  arises  wbere  the  land  was  not  returned 
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dellnqnent.    CanDlnflrliain  v.  Brown.  89  W.  Va.  B88, 
20  S.  £.  Bep.  816i 

Between  Vendor  and  Vendee.— As  a  vendee  of  land 
lias  a  rifirht  to  apply  hid  purchase  money  towards 
tlie  payment  of  taxes  on  the  land,  the  fact  that  the 
taxes  for  the  current  year  in  which  the  property  is 
sold  hare  not  been  paid  is  not  a  valid  objection  to 
tHe  tiUe.  Clark  v.  Hntzler.  96  Va.  78,  80  S.  E.  Rep. 
40B. 

"All  the  decisions  affree  that  the  payment  of 
the  taxes  by  one  party,  either  by  the  vendee  or  the 
vendor,  will  be  a  full  satisfaction  of  the  taxes  le- 
g-ally chargeable  apon  the  land,  and  the  state  could 
have  no  further  charge  for  taxes  against  the  land 
under  the  title  thus  held  in  privity  and  successively 
by  the  vendor  and  vendee.  Simpson  v.  Edmis- 
ton,  2B  W.  Va.  err,  668;  Whitham  v.  Sayers.  9 
W.  Va,  671;  Bradley  v.  Ewart.  18  W.  Va.  R96: 
Ix>tir8  V.  Miller,  ISGratt  4B2:  Hall  v.  Hall,  87  W.  Va. 
480.'*  Sturm  v.  Fleming,  26  W.  Va.  69:  Simpson  v. 
Edmiston,  88  W.  Va.  676.  distinguished.  See  State 
▼.  Ix>w,  46  W.  Va.  451,  88  S.  E.  Rep.  871. 

The  payment  of  the  taxes  on  land  by  tbe  pur- 
cbaser  thereof  at  a  judicial  sale,  which  is  subse- 
quently declared  void,  or  by  his  assignee,  will  inure 
to  the  benefit  of  the  owner,  and  the  state  can  have 
no  claim  against  the  owner  for  taxes  on  the  land 
daring  the  same  time  and  no  forfeiture  of  the  land 
will  occur,  for  omission  by  him  to  enter  land  and 
pa7  taxes.  Lynch  v.  Andrews.  85  W.  Va  751 ;  Sturm 
V.  Fleming.  26  W.  Va.  61:  Hall  v.  Hall,  2  W.  Va.  468. 
And  where  the  real  owner  of  land  asserts  a  claim 
for  rents  and  profits  against  the  purchaser  thereof 
at  an  invalid  judicial  sale,  the  latter  is  entitled  to 
a  credit  for  all  lawful  taxes  paid  by  him  wblle  he 
held  the  land  as  his  own.  Sturm  v.  Fleming.  26 
W.  Va  61;  Haymond  v.  Camden,  22  W.  Va.  182;  Cain 
V.  Cox,  28  W.  Va  594.  See  pott,  "Force  of  Sale,"  IX, 
F,  a 

Between  Heir  and  Ancestor.— An  heir  is  not  bound 
for  clerk*s  fees  and  taxes  due  from  the  ancestor. 
Haydon  v.  Goode,  4  Hen.  &  M.  46a 

Land  Rented  under  Ceurt  Order.— Taxes  accruing  on 
lands  which  are  being  rented  out  under  an  order  of 
court,  should  be  paid  out  of  the  rent  Camden  v. 
Haymond,  9  W.  Va  68a 

B(|ialtable  Owner's  Duty  to  Pay.— Where  a  lessee 
conveys  certain  lands  to  the  lessor,  as  a  collateral 
security  for  the  payment  of  a  debt  to  the  lessor, 
and  the  lands  so  conveyed  are  lost  by  the  nonpay- 
ment of  taxes,  the  lessor  is  not  responsible  for  the 
value  of  the  lands:  but  the  lessee  was  bound  to  see 
to  the  payment  of  the  taxes,  he  having  a  complete 
equitable  title  to  the  lands.  Harvle  v.  Banks,  1 
Band.  408. 

Payment  at  Treaanry.— When  a  landowner  wishes 
to  pay  off  his  taxes  to  the  state  at  the  treasury,  as 
he  may.  he  first  goes  to  the  auditor,  and  states  his 
desire  to  pay  the  taxes  upon  his  land.  It  is  the 
auditor's  duty  to  examine  the  commissioner's  books 
on  file  in  his  ofllce,  ascertain  the  taxes  due  upon  the 
land,  and  issue  his  order  or  warrant  to  the  treas- 
urer to  receive  the  amount.  The  treasurer  does 
receive  the  amount,  for  which  he  gives  his  receipt 
This  receipt  is  handed  to  the  auditor,  who  takes  it 
up,  and  gives  in  lieu  of  it  his  own  receipt;  and  that 
closes  the  transaction.  That  receipt  of  the  auditor 
is  a  QuUtut  to  the  party.  In  the  performance  of 
these  duties,  the  auditor  must  examine  the  com- 
missioner's books,  he  must  ascertain  what  is  due; 
he  must  therefore.  In  that  examination,  decide 
whether  the  lands  of  the  party  are  or  are  not  exon- 
erated by  the  act  of  Marcb  10, 1882.  Taylor  v.  Bur- 
dett,  11  Leigh  S4a 

Release  of  Taxes  Prior  to  1831— Evidence.— The  act 
of  March  10, 1882,  provides  for  the  release  of  any 


delinquent  taxes  for  the  year  18S1  or  any  prior  year» 
not  exceeding  ten  dollars,  and  the  certificate  of  the 
chief  clerk  in  the  auditor's  office  that  the  taxes 
were  released  for  1831  and  the  year  prior  thereto, 
is  competent  evidence  of  that  fact  Taylor  v.  Bur- 
dett,  11  Leigh  884. 

Recovery  of  Taxes.— Where  taxpayer  under  pro- 
test pays  taxes  to  tax  collector,  who.  under  Code, 
SS  410. 411.  pays  the  money  over  into  the  treasury,  an 
action  of  (uwmptit  for  money  had  and  received  will 
not  lie  to  recover  the  money.    Mallan  v.  Bransford. 

86  Va  676*  10  S.  E.  Rep.  977.  See  Brown  v.  Qreenhow, 
80  Va  118:    Norfolk,   etc,  R.  Co.  v.    Supervisors,' 

87  Oa.  521.  12  S.  E.  Rep.  1009. 

At  common  law.  both  in  England  and  in  this 
country,  the  sovereign  could  not  be  sued  in  a  matt  e»  r 
of  taxation  except  by  consent,  but  in  Virginia  this 
matter  is  specially  regulated  by  statute.  Taylor  v. 
Williams.  78  Va.  422. 

D.  LIABILITY  OF  COLLECTOR. 

State's  Money— Bar.Marking.— Where  money  col- 
lected for  tax  bills  placed  in  their  hands  by  a  tax 
collector,  was  paid  over  by  his  depuUes  to  his 
administrator  as  "the  state's  money,"  the  adminis- 
trator properly  paid  that  money  to  the  state  in  pref- 
erence to  the  creditors  of  the  tax  collector.  See 
monographic  note  on  "Debts  of  Decedents"  appended 
to  Shores  V.  Wares.  1  Rob.  1 :  Spilman  v.  Payne.  84 
Oa.  485,  4  S.  E.  Rep.  749. 

Depatys  Agent— Where  a  treasurer  permitted 
deputy  to  turn  over  tax  tickets  to  S.  for  collection, 
declaring,  however,  he  would  look  only  to  deputy 
and  his  sureties,  and  subsequently  S.,  on  motion  of 
treasurer,  Qualified  as  deputy,  but  gave  no  bond, 
and  treasurer  receipted  to  him  for  any  money  paid 
by  him,  the  deputy  and  his  •  sureties  are  responsi- 
ble for  any  default  of  S.  in  the  collection  of  taxes, 
S.  being  his  agent  Stultz  v.  Ingles,  84  Va  844.  6  S. 
E.  Rep.  147. 

notlons.-nnder  the  provisions  of  SS  910.  912  of 
the  Code  a  county  treasurer  may  proceed,  by  mo- 
tion, upon  ten  days'  notice,  in  the  county  court, 
against  bis  deputy  and  his  sureties,  for  the  failure 
of  the  deputy  to  pay  over  tbe  proceeds  of.  or  to  ac- 
count for,  tax  tickets  placed  in  his  hands  for  col- 
lection.   Hall  V.  RatUfE.  98  Va  887.  24  S.  E.  Rep.  1011. 

On  a  motion  against  a  clerk  for  the  penalty  in- 
curred by  falling  to  pay  the  taxes  on  law  process, 
he  may  defend  himself  by  showing  that  he  used 
due  diligence  to  get  a  commissioner  of  the  revenue 
to  compare  his  account  with  the  books  in  his  office, 
and  certify  thereupon  as  the  law  requires,  and  was 
prevented  by  the  default  of  such  commissioner 
from  obtaining  a  quUtin.  Auditor  v.  Nicholas,  2 
Munf.  81. 

Where  a  clerk  fails  to  pay  the  taxes  received  by 
him.  on  law  process,  into  the  treasury,  he  is  liable 
to  the  penalty  of  $600,  even  though  he  should  have 
accounted  for  same  with  the  auditor,  and  the  audi- 
tor has  a  remedy  for  this  delinquency  by  motion 
Steptoe  V.  Auditor,  8  Rand.  221. 

Interest— Interest  Is  not  due  upon  the  damages, 
until  after  judgment,  against  a  public  collector,  for 
failure  to  pay  over  taxes.  Oasklns  v.  Common- 
wealth, 1  Call  194. 

But  a  city  or  other  collector  of  public  taxes,  which 
bear  interest,  is  liable  for  interest  accrued  on  said 
taxes;  and  if  he  fails  to  account  for  the  same,  and 
instead  of  doing  so  he  deposits  the  proceeds  of  such 
taxes  in  bank  and  takes  to  his  own  use  the  interest 
paid  by  the  bank  on  such  deposit,  he  and  his  sure- 
ties will  be  liable  to  said  city  for  the  specific  interest 
80  received  by  him  from  the  bank  on  such  proceeds. 
Wheeling  v.  Black.  25  W.  Va.  288. 

When  a  collector  of  a  city  collects  from  the  tax- 
payers by  virtue  of  his  office  interest  on  taxes,  he 
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l8  in  no  poBttion  to  assert  tbat  said  interest  was 
illefirally  collected:  and  in  an  action  broufftat  aarainst 
him  for  such  interest  by  said  city  he  will  not  be 
permitted  to  defeat  the  same  by  alleflrinfir  such  ille- 
gal collection.    Wheeling  v.  BlaciL,  S5  W.  Va.  207. 

Application,  on  Sheriff's  Account,  of  Taxes  Paid.— 
In  the  case  of  taxes  assessed  and  paid  Into  the 
treasury  by  a  railroad  company  for  the  last  year  of 
the  term  of  office  of  a  sheriff,  where  he  has  given  a 
new  bond,  coverinff  such  taxes,  it  would  be  the  duty 
of  the  auditor,  unless  otherwise  specially  directed 
by  the  sheriff,  to  apply  such  payments  to  the  taxes 
charged  afiralnst  said  sheriff  for  the  year  for  which 
they  were  assessed.  Taylor  v.  LaPoUette.  49  W. 
Va.  478.  89  S.  E.  Rep.  878.    Dent,  J.,  dissenting. 

E.  FORFEITURE.— (See  a»<«,  "Of  Lands,"  II,  A; 
"Payment  of  and  Liability  for  Taxes,"  IX,  C.) 

1.  IhOensbaij. 

Never  Favored  by  ConrtJ.— Ctourts  do  not  favor  a 
forfeiture,  and  require  strict  proof  of  Lhe  act  or  omis- 
sion upon  which  it  is  claimed.  Townshend  v.  Shaf- 
fer, 30  W.  Va.  176, 8  S.  E.  Rep.  686;  Boon  v.  Simmons, 
88  Va.  866. 18  S.  E.  Rep.  489;  Wilsons  v.  Bell.  7  Leifirh  88: 
Randolph  v.  Adams.  8  W.  Va.  682,  624;  Lohrs  v.  Mil- 
ler, 18  Gratt  468;  Battln  v.  Woods,  27  W.  Va.  68. 

Two  Similar  Tracts— Only  One  Entered.— Where  it 
does  not  appear  that  more  than  one  of  two  tracts 
of  land,  containing  equal  quantities,  the  local  de- 
scription of  which  may  apply  to  either,  was  ever  en- 
tered on  the  land  books  and  charged  with  taxes,  and 
where  it  does  not  appear  which  of  the  two  was  so 
entered  and  charged  and  which  not,  he  that  would 
show  the  forfeiture  of  either  of  them,  must  show 
which  it  was,  or  at  least  must  show  it  to  be  the  one 
that  covers  the  land  embraced  by  his  junior  patent, 
if  he  seeks  to  set  up  that  defense.  Randolph  v. 
Adams,  8  W.  Va.  619. 

Compared  with  Dellnqnency.— There  is  a  vast  dif- 
ference between  delinquency  and  forfeiture.  The 
former  means  simply  that  the  owner  has  failed  to 
pay  the  taxes  due  on  his  land,  and  in  consequence 
it  has  been  returned  delinquent  and  is  subject  to 
the  state's  lien  for  the  taxes  and  liable  to  be  sold 
therefor.  But  by  forfeiture  the  former  owner  is 
entirely  divested  of  all  his  Interest  in  the  land  and 
the  title  thereto  becomes  absolutely  vested  In  the 
state.  By  reason  of  the  delinquency  the  state  may 
sell  the  land  under  her  lien  for  taxes,  while  a  for- 
feiture vests  the  absolute  title  in  the  state.  Wasr- 
goner  v.  Wolf,  28  W.  Va.  828. 

2.  Fob  Nonbntbt  on  Land  Books.— The  failure 
of  the  Grrantee  of  the  commonwealth  to  have  the 
lands  granted  to  him  entered  on  the  books  of  the 
commissioner  of  the  revenue  for  the  purposes  of 
of  taxation,  and  to  pay  taxes  thereon,  operates  as  a 
complete  forfeiture  of  the  lands  to  the  common- 
wealth, and  no  judgment  or  decree,  inquest  of 
office,  or  other  matter  of  record,  is  necessary  to 
consummate  and  perfect  the  forfeiture:  and  where 
lands  have  been  thus  forfeited,  the  original  grant 
constitutes  no  cloud  on  the  title  of  a  subsequent 
grantee  of  the  commonwealth.  Matney  v.  Ratliff, 
96  Va.  231,  31  S.  E.  Rep.  612;  Holly  River  Goal  Co.  v. 
Howell, 86  W.  Va.  489.  16  S.  E.  Rep.  814. 

Under  Code  of  i868.-Under  S  84.  c.  81,  Code  1868.  a 
tract  of  land  was  forfeited,  and  the  title  thereto 
vested  in  the  state,  for  nonentry  on  the  assessor's 
books  for  taxation  for  more  than  five  successive 
years  from  and  after  the  year  1866  in  the  name  of 
the  heirs  of  the  deceased  owner.  State  v.  Taven- 
ner,  49  W.  Va.  696, 89  S.  E.  Rep.  649. 

When  Porfelture  Complete.— Land  having  been  for- 
feited under  the  Act  of  February  87th,  1886.  Sess. 
Acta.  p.  11,  for  the  failure  to  enter  them  on  the 
commissioner's  books,  that  forfeiture  wan  com- 
plete on  November  1st,  1886,  the  period  limited  in 


which  the  forfeiture  might  be  saved  by  complyliir 
with  the  provisions  of  the  act  of  March  88d.  1886.  Seas. 
Actsl88fr-6,  p.  7.  See  A>o^l»o<«  to  Wild  V.  Serpen,  10 
Qratt  406;  Hale  v.  Branscum,  10  Gratt.  418:  Staata 
V.  Board,  10  Gratt  400. 

Finality.— In  such  cases  the  failure  to  enter  and 
pay  the  taxes  dne  on  the  land,  for  five  anccemdve 
years,  and  the  damages,  in  the  manner  preacrtbed 
by  the  act  of  February  87.  1886,  caused  the  forfei- 
ture to  become  complete  and  absolute,  and  no 
inquisition,  judicial  proceeding,  or  inquest  or  find- 
ing of  any  kind  was  necessary  to  consummate  anch 
forfeiture.  Yokum  v.  Flckey.  87  W.  Va.  768.  17  S.  E. 
Rep.  818:  Levasser  v.  Washburn.  11  Gratt  S72,  and 
foot-note  to  this  case;  Staats  v.  Board,  10 Gratt 
400;  Wild  V.  Serpen,  10  Gratt  406:  SUte  v.  Swann. 
46  W.  Va.  188,  83  S.  E.  38;  Holly  River  Goal  Co.  v. 
Howell,  86  W.  Va.  489. 16  S.  E.  Rep.  214. 

Not  Released  by  Farther  Time  Qiven  to  Redeea.— 
The  forfeiture  of  such  lands  as  become  anch  by 
omission,  called  ^'omitted  lands,"  became  complete 
on  the  1st  day  of  November,  1886.  and  the  subse- 
quent acts  treated  them  as  forfeited,  and,  although 
further  time  to  redeem  was  given,  the  forfeitures 
which  had  accrued  by  prior  laws  were  not  released 
except  in  such  cases  as  the  owner  availed  himself 
of  the  privilege  to  redeem.  Yokum  v.  Flckey,  37  W. 
Va.  768,  17  S.  E.  Rep.  818:  Ushers  v.  Pride.  15  Gratt 
190;  SUatsv.  Board.  10  Gratt  40a 

Bntered  in  Wrong  Name— No  Porieitttra.— Land  is 
granted  by  the  commonwealth  to  S..  In  1788  and  he 
sells  and  conveys  it  in  1818.  It  is  not  on  the  commis- 
sioner's book  until  1818,  when  it  is  entered  in  the 
names  of  the  grantees  of  S..  and  the  taxes  paid 
until  1848.  In  1889  it  is  sold,  under  a  decree  of  court 
by  the  commissioner  of  forfeited  and  delinquent 
lands  in  the  name  of  S.  Held  that  it  was  not  for- 
feited under  the  act  of  183&-86,  as  the  alleged  for- 
feiture could  only  operate  on  the  ownership  of  S..  in 
whose  name  it  was  forfeited,  as  he  then  had  no 
interest  in  it  and  it  was  then  actually  on  the  com- 
missioner's books  in  the  name  of  parties  claiming 
under  him,  and  the  taxes  duly  paid.  Twlgga  v. 
Chevallle.  4  W.  Va.  468;  Lohrs  v.  MlUer.  12  Gratt 
462:  Strader  v.  Goff,  6  W.  Va.  869. 

Forfeiting  SUtutes  Repealed  In  1814.— As  by  f  68  of 
the  Act  of  February  9th,  1814.  8  Rev.  Oode,  Pw  546;  all 
previous  laws  forfeiting  lands  for  the  failure  to 
enter  them  on  the  books  of  the  commissioner  of  the 
revenue,  were  repealed,  and  no  provision  was  made 
by  subsequent  laws  forfeiting  lands  for  such  failure 
prior  to  the  act  of  February  27th.  1886.  Sess.  Acts,  p. 
11,  no  such  forfeiture  occurred  prior  to  that  time. 
SUatsv.  Board,  10 Gratt  40O;  Hale  v.  Manhall.  14 
Gratt  498.  And  all  forfeitures  of  such  omitted  1  ands 
were  thereby  remitted.  Holly  River  Coal  Oo.  v. 
Howell,  86  W.  Va.  489, 16  S.  £.  Rep.  214. 

That  act  of  1836  describes  particularly  the  class 
of  lands  intended  to  be  forfeited,  carefully  exclud- 
ing such  as  at  the  date  of  the  act  were  in  the  actual 
possession  of  the  owners,  and  none  could  be  for- 
feited unless  they  came  fully  within  the  terms  of  tlie 
description.    Hale  v.  Marshall,  14  Gratt  408. 

Porfelture  Saved  by  Possession.— A  forfeiture 
under  the  act  of  Feb.  27.  1836,  for  nonentry  on  land 
books,  was  prevented  as  to  any  of  such  lands  In  tbe 
actual  possession  of  the  owner  by  himself  or  tenant 
Postlewaite  v.  Wise.  17  W,  Va.  80. 

Thus,  where  it  appears  that  a  person  under  whom 
the  defendant  claims  was  in  possession  of  the  land 
at  the  time  of  the  passage  of  the  act  the  defendant 
may  rely  upon  his  possession  to  defeat  the  forfei- 
ture. If  his  possession  was  such  as  the  statute 
describes,  and  after  twenty  years*  poaaession  of 
land  under  a  complete  equitable  title  derived  from 
the  patentee,  himself  living  in  an  adjoining  county 
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for  years,  and  neither  he  nor  any  person  clatmlnflr 
under  him  settlnfir  np  any  eqattable  claim  to  the 
land  asrainst  the  equitable  title,  a  conveyance  of  the 
leval  title  may  be  presumed  In  favor  of  the  party  in 
possession,  to  prevent  a  forfeiture  of  the  land,  if 
the  legal  title  is  necessary.  Hale  v.  Marshall*  14 
Oratt.480. 

And  a  party  in  possession  of  land  claiming  it 
under  affood  equitable  title.  Is  within  the  exception 
to  f  S  of  the  act  of  February  27th,  1886.  p.  12,  concern- 
ing delinquent  lands,  savlufir  a  forfeiture  to  persons 
In  posseaBion.    Hale  v.  Marshall,  14  Qratt.  480. 

PajroMnt  of  Taxes  Not  a  Prerequisite.— The  excep- 
tion in  the  act  is  not  to  be  confined  to  such  persons 
as  had  paid  the  taxes  chargeable  upon  their  lauds, 
for  the  second  section  did  not  relate  at  all  to  lands 
on  which  the  taxes  had  been  paid  but  to  omitted 
lands  only,  on  which  the  taxes  could  not  have  been 
paid.    Hale  v.  Marshall,  14  Qratt.  498. 

But  neither  the  possession  of  the  land  nor  the 
«n try  of  it  on  the  commissioner's  books,  after  the 
land  became  under  the  acts  requiriuflr  omitted  lands 
to  be  entered  on  the  commissioner's  books  before 
Nov.  1st  1886.  absolutely  forfeited,  could  divest  the 
title  of  the  commonwealth.  Smith  v.  Tharp,  17  W. 
Va.  281.  See  Ushers  v.  Pride.  16  Gratt.  200;  Postie- 
wait  V.  Wise,  17  W.  Va.  1. 

Sobsequent  Bntry  Docs  Not  Relieve.— Where  a  tract 
of  land  had  been  omitted  from  the  commissioner's 
books,  and  had  thus  become  forfeited  to  the  state 
under  said  act  of  February  27, 1886,  the  fact  of  enter- 
ing the  same  on  the  commissioner's  books  in  the 
year  1866  did  not  relieve  it  from  said  forfeiture. 
Yokum  V.  Fickey.  87  W.  Va.  762. 17  S.  E.  Rep.  818; 
Smith  V.  Tharp,  17  W.  Va.  281. 

Disimsltloii  of  PorfeltMl  Lands.— The  I  8,  art 
18  of  the  Constitution  declares,  in  substance, 
that  the  title  to  all  lands  heretofore  or  here- 
after forfeited  to  the  state  and  not  redeemed,  re- 
leased, or  otherwise  disposed  of,  shall,  ipso  /aeto, 
be  transferred  to  and  become  vested  in  one  of  the 
three  classes  of  persons.  If  there  are  any  such: 
First  Any  person  who  shall  have  had  actual  con- 
tinuous possession  thereof  under  color  or  claim  of 
title  for  ten  years  and  paid  the  state  taxes  thereon 
for  Ave  years  during  such  possession.  Second.  If 
there  be  none  such,  then,  any  person  who  shall 
have  title  thereto  regularly  derived  from  the  state, 
which,  but  for  the  forfeited  title,  would  be  valid, 
and  who  has  paid  all  state  taxes  on  the  same  for 
five  successive  years  after  1866;  and  third.  If 
there  be  no  one  of  either  of  these  two  classes,  then 
any  person  who  shall  have  had  actual  continuous 
possession  under  color  of  title  for  any  five  years 
after  1866  and  paid  all  state  taxes  thereon  for  said 
period.  The  fourth  section  of  the  same  article 
provides  that  the  title  to  all  such  forfeited  lands, 
not  redeemed,  released,  transferred  or  otherwise 
disposed  of.  shall  remain  in  the  state  until  by  pro- 
ceedluflrs  in  the  circuit  court  the  same  shall  be  sold 
to  the  hiffbest  bidder.  And  the  fifth  section  pro- 
vides that  the  former  owner  may,  after  deducting 
all  taxes,  etc.,  have  the  residue  of  the  proceeds  of 
such  sale  paid  to  him.  Wa^fironer  v.  Wolf.  28  W. 
Va.  828. 

In  McClure  v.  Maltland.  24  W.  Va  661.  it  was  de- 
cided that  as  soon  as  the  title  to  the  land  became 
forfeited  and  vested  in  the  state,  according  to  art 
18  of  the  Ck>nstitution,  the  ownership  of  the  state 
becomes  absolute,  and  her  title  perfect  and  that 
the  former  owner  then  ceased  to  have  any  title,. 
daim^  Tight  or  interest  whatever  In  the  land  as 
such  owner,  and  that  the  only  riffht  conferred  upon 
him  by  the  fifth  section  of  said  article,  was  to  be 
paid  the  excess  of  the  proceeds  of  the  sale  over  the 
amount  of  the  taxes,  in  the  manner   prescribed 


therein.  Wagvoner  v.  Wolf,  28  W.  Va.  826.  See 
post,  "Title  by  Enurement  on  Forfeiture,"  IX.  E.  9. 

8.  For  DsuvQusNCTr— Oompabsd  with  "OiirmiD 
liAiTDS."— By  the  act  of  the  legislature  of  the  state 
of  Virginia  enacted  April  1,  1881,  a  certain  class  of 
lands  were  forfeited  for  nonpayment  of  taxes, 
called  "delinquent  lands."  By  the  act  of  February 
87th,  1886,  a  certain  other  class  of  lands  were  for- 
feited for  nonentry  on  the  proper  land  books, 
called  "omitted  lands."  After  a  day  given,  the 
forfeiture  of  the  delinquent  class  of  lands  became 
absolute  and  complete  on  October  1st  1884,  and  the 
forfeiture  of  the  class  of  omitted  lands  became 
absolute  and  complete  on  November  1st,  1886:  and 
no  inquisition  or  judicial  proceeding  or  inquest  of 
any  kind,  was  irequired  to  consummate  such  for- 
feiture. Holly  River  Coal  Co.  v.  Howell,  88  W.  Va. 
480,  16  S.  E.  Rep.  214. 

Coatmlssloner  of  Dellnqaent  and  Forfeited  Lands.— 
The  acts  of  the  legislature  of  Virginia  of  80th 
March,  1887.  and  16th  March,  1888.  and  amendments 
in  pari  materia,  created  and  provided  for  putting  in 
operation  a  proceeding  to  ascertain  and  determine 
what  lands  were  thus  forfeited;  and  an  officer 
called  the  "commissioner  of  delinquent  and  for- 
feited lands"  was  provided  for  the  purpose,  whose 
duty  it  was  to  ascertain  and  report  such  lands  to 
the  circuit  superior  court  of  law  and  chancery  for 
his  county.  Holly  River  Coal  Co.  v.  Howell,  86  W. 
Va.480. 16S.E.  Rep.2i4. 

Natnre  of  Proceeding.— Such  proceeding  was  a 
judicial  one,  in  the  nature  of  a  proceeding  against 
the  land  itself;  and.  when  completed  by  a  sale, 
is  prima  fads  evidence  of  such  forfeiture  against  all 
persons.  And  the  orders  and  decrees  made 
therein  are  conclusive  against  strangers  in  all  col- 
lateral proceedings.  Holly  River  Coal  Co.  v.  How- 
ell, 86  W.  Va  489,  16  S.  E.  Rep.  214.  The  policy  of 
these  laws  was  to  quiet  titles  as  far  as  possible  and 
convey  as  good  title  under  these  sales  as  possible, 
and  if  the  ownership  vested  in  the  commonwealth 
by  forfeiture  of  one  or  more  titles,  such  title  as  it 
had.  passed  to  the  purchaser  under  the  deed  of  the 
commissioner,  and  he  who  connects  his  title  with 
such  deed  connects  it  with  the  commonwealth,  so 
far  as  same  is  valid,  and  so  far  as  any  right  or  title 
was  in  the  commonwealth.  Holly  River  Coal  Co. 
V.  Howell,  86  W.  Va.  489, 15  S.  E.  Rep.  214. 

Act  of  1790.— This  class  of  forfeitures  has  not 
been  employed  in  Virginia  as  one  of  the  usual 
means  of  enforcing  the  payment  of  taxes,  but 
rather  for  the  purpose  of  establishing  titles  and 
settling  vacant  and  abandoned  lands.  The  act  of 
1790  introduced  the  principle  of  forfeiture.  Mar- 
tin V.  Snowden.  18  Oratt  139. 

And  by  the  act  of  1790,  the  forfeiture  was  not  re- 
sorted to  as  one  of  the  known  and  accustomed 
means  of  collecting  a  tax.  It  was  resorted  to  as  a 
new  proceeding,  when  other  means  failed— when  no 
effects  could  be  found  in  the  county,  or  any  other 
county,  to  satisfy  the  tax:  and  when,  after  the 
advertisement,  and  a  delay  of  three  years,  no  per- 
son would  pay  It  It  could  hardly  apply  to  any  case 
In  which  the  land  had  not  been  abandoned  by  the 
owner.    Martin  v.  Snowden.  18  Gratt  141. 

Lands  were  not  liable  to  forfeiture  for  non- 
payment of  taxes,  under  the  act  of  December  27, 
1790,  unless  they  had  been  assessed  and  listed  by  the 
commissioners  of  the  revenue,  returned  to  the  audi- 
tor of  public  accounts  by  the  sheriff  or  collector, 
and  advertised  by  the  treasurer,  as  directed  by 
1 4  of  the  same  act  Incorporated  Into  f  84  of  the 
act  of  December  18. 1792.  Kinney  v.  Beverley,  2  Hen. 
A  M.  818.  and  foot-nots. 

Example— Releaje.— When  a  tract  of  land  was  re- 
turned delinquent  for  the  nonpayment  of  taxes  In 
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1800  and  1801,  and  these  taxes  were  never  paid,  under 
the  statute  law  of  Virginia,  the  forfeiture  of  this 
land  to  the  state  became  complete  on  the  first  day 
of  October,  1884.  Subsequent  acts  gave  further 
time  to  July  1, 1888.  to  redeem  these  forfeited  lands, 
but  the  forfeitures,  which  became  complete  on 
October  1,  1884.  were  not  released  except  In  such 
cases  as  the  owner  availed  himself  of  the  privilege 
of  redeemiuflr  under  these  subsequent  acts.  Smith 
V.  Tharp,  17  W.  Va.  821. 

4.  Constitutionality. 

Porfeltare  lor  Omission.— Statutes  forfeiting  land 
for  nonpayment  of  taxes  are  constitutional,  and, 
in  order  to  consummate  a  forfeiture  in  such  a  case, 
no  judflrment  or  decree  or  other  matter  of  record  is 
necessary;  the  statute  a  jyroprio  vioore  effectually 
divests  title  out  of  the  defaultinsr  owner,  and  per- 
fectly vests  it  in  the  commonwealth.  Lenniff  v. 
White,  1  Va.  Dec.  874:  Wild  v.  SerpeU,  lOGratt.  406; 
Staats  V.  Board.  10  Gratt  400;  Levasser  v.  Wash- 
burn, 11  Qratt.  67S;  Usher  v.  Pride.  15  Gratt  190- 
See  also.  Smith  v.  Tharp,  17  W.  Va,  221 :  McClure  v. 
Maitland.  24  W.  Va.  576. 

Due  Process  of  Law.— That  clause  of  I  6,  art  18,  of 
the  state  constitution,  forfeiting  land  for  the  fail- 
ure of  the  owner  to  enter  it  for  taxation,  is  not  in 
violation  of  that  clause  of  the  fourteenth  amend- 
ment to  the  federal  constitution  restratninfir  states 
from  deprivlnflT  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law.  State  v.  Sp6n- 
auflrle.  45  W.  Va.  415,  82  S.  £.  Rep.  282.  See/oo<-noto 
to  Usher  v.  Pride,  15  Gratt  190;  State  v.  Swann,  46 
W.  Va.  128.  88  S.  E.  Rep.  89;  State  v.  Cheney,  45  W. 
Va.  478,  81  S.  E.  Rep.  920. 

Although  said  section  of  the  constitution  provides 
for  the  forfeiture  of  lands  containing  1.000  acres  or 
more,  it  does  not  limit  such  forfeiture  to  tracts  of 
land  of  1,000  acres  or  more  in  quantity;  and  the  act 
of  1878  providing  for  the  forfeiture  of  a  less  number 
of  acres  than  1.000,  for  nonentry  upon  the  land 
books,  is  merely  cumulative,  and  is  not  inhibited 
by  said  section  of  the  constitution.  SUte  v.  Swann. 
46  W.  Va.  128. 83  S.  E.  Rep.  80.  (Brannon,  J.,  dissent- 
ing.) 

See  monographic  note  on  "Constitutional  Law'* 
appended  to  Commonwealth  v.  Adcock.  8  Gratt  661. 
cited  above. 

5.  POWIB  OF   CONGBSSS  TO   FORFEIT  LANDS.— COU- 

gress  has  not  the  constitutional  power  to  impose 
the  penalty  of  forfeiture  of  lands  for  the  nonpay- 
ment of  taxes  assessed  tjiereon.  Martin  v.  Snowden, 
18  Gratt  100. 

The  fourth  section  of  the  act  of  Congress  of  June 
7, 1862,  entitled  "an  act  for  the  collection  of  taxes 
in  the  insurrectionary  districts,"  12  Stat  at  Large 
422,  does  not  and  is  not  intended  to,  create  such  a 
forfeiture  of  the  land  to  the  United  States  as  that 
it  ipso  facto  ceases  to  be  the  property  of  the  former 
owner,  and  becomes  the  absolute  property  of  the 
United  States.  Martin  v.  Snowden,  18  Gratt  100, 
BSid  foot-note. 

Congress  has  all  the  powers  for  enforcing  the  col- 
lection of  its  taxes  that  were  in  use  by  the  crown  in 
England,  or  were  in  use  by  the  states  at  the  time 
of  the  adoption  of  the  constitution  of  the  United 
States;  but  forfeiture  of  the  land  assessed  with  the 
tax  was  not  then  In  use,  either  in  England  or  the 
states,  as  a  mode  of  collecting  the  tax.  Martin  v. 
Snowden,  18  Gratt.  100. 

If  the  forfeiture  provided  bv  this  act  is  to  be 
regarded  as  absolute  and  as  a  penalty  upon  persons 
engaged  in  rebellion  against  the  United  States, 
then  it  is  a  legislative  conviction  and  punishment 
without  trial  of  all  who  fail  to  pay  the  tax,  and  is  a 
violation  of  the  provision  of  the  constitution  which 
forbids  congress  to  pass  a  bill  of  attainder.    Martin 


V.  Snowden.  18  Gratt  lOa  See  monographic  note  od 
"Constitutional  Law**  appended  to  Commonwealtlk 
V.  Adcock,  8  Gratt  661,  cited  above. 

6i  Patbnts  fob  Fobfbitbd  Lands.— a  patent  for 
land  forfeited  for  nonpayment  of  taxes.  wa» 
unauthorized  by  any  law  prior  to  the  Code  of  1849: 
and  therefore  the  entry  and  survey  of  the  land 
gave  the  patentee  no  equity  therein.  Atkins  v. 
Lewis,  14  Gratt.  11.  See  foot-note  to  Levasser  v. 
Washburn,  11  Gratt  572. 

A  patent  for  land  which  had  been  previously 
granted  by  the  commonwealth,  and  had  been  for- 
feited under  the  delinquent  land  laws,  passed 
nothing  to  the  patentee;  and  a  conveyance  of  the 
land  forfeited,  by  the  commissioner  of  delinquent 
lands,  passed  the  title  vested  in  the  commonwealth 
by  the  forfeiture.  Levasser  v.  Washbnm,  U  Gratt 
572. 

Though  the  entry  and  survey  of  land  was  made 
prior  to  a  sale  thereof  as  forfeited  land  under  a 
decree  of  the  court,  yet  the  sale  having  been  made 
prior  to  the  issuing  of  the  patent  and  the  land 
having  been  purchased  by  the  original  owner,  who- 
paid  as  the  cash  payment  thereof,  more  than  suffi- 
cient to  satisfy  all  taxes,  damages  and  costs  due  to 
the  commonwealth;  and  the  court  having,  after 
the  Issuing  of  the  patent  directed  the  baUnce 
of  the  purchase  money  to  be  released  to  the  pur- 
chaser, and  the  commissioner  of  delinquent  lands 
having  conveyed  the  land  to  him;  his  title  is  good 
against  the  patentee,  who  never  was  in  possession, 
and  who  claimed  the  commonwealth's  title  under 
the  act  of  March  22, 1848.  Atkins  v.  Lewis.  14  Gratt 
80. 

Where  a  tract  of  land  which  was  owned  by  H.  in 
1797.  was  conveyed,  by  the  medium  of  two  papers 
purporting  to  be  deeds,  to  M.,  a  mediate  grantee,  in 
that  year,  and  the  deeds,  though  not  duly  authenti- 
cated, are  by  order  of  the  proper  court  directed  to 
be  admitted  to  record,  and  are  recorded,  the 
grantee  enters  the  land  as  his  own  on  the  tom- 
missioner's  book.  In  1815  it  is  sold  as  his  land  under 
a  forfeiture  for  nonpayment  of  taxes,  conveyed  to 
the  present  owner,  who  enters  it  as  his  own,  and  It 
has  ever  since  been  held  by  him  and  those  clalminir 
under  him.  All  the  taxes  charged  on  the  land  have 
been  paid  or  released.  Under  the  circumstances 
the  land  was  not  forfeited  under  the  act  of  1885.  as 
the  land  of  the  original  owner,  to  a  party  who 
obtained  a  patent  therefor  in  1848.  entered  it  with 
the  commissioner  and  pays  the  taxes  thereon 
regularly,  but  the  other  tax  title  is  valid.  Lohrs  v. 
Miller,  12  Gratt  452. 
7.    TrrhE  BY  ENUBBMBNT  on  FOBFBrrUBB. 

What  Cialmaot  Must  Show.- In  order  that  a  party 
may  be  entitled  to  land  which  has  been  forfeited  to 
the  state  of  Virginia  or  West  Virginia  by  transfer, 
the  party  so  claiming  title  by  transfer,  must  sbow 
himself  to  be  entitled  thereto  by  bringing  himself 
within  one  of  the  three  classes  of  persons  described 
in  I  8.  art  IS.  of  the  Constitution,  which  sec- 
tion was  carried  into  the  statute,  and  is  fonnd 
embodied  in  S  40.  ch.  81  of  the  Code  of  1887.  Yokom 
V.  Fickey.  87  W.  Va.  762, 17  S.  E.  Rep.  818. 

For  example,  in  1871  H..  L..  and  R.  jointly  pur- 
chased a  tract  of  land  at  a  tax  sale,  and  a  deed  was 
made  to  them  in  pursuance  thereof.  H.  paid  none 
of  the  purchase  money,  and  L.  and  R.  permitted 
the  land  to  be  returned  delinquent  and  sold  affiin 
for  the  taxes  for  a  subsequent  year,  and  purchased 
it  For  another  year  still  later,  the  land  was  again 
sold,  and  purchased  by  the  state.  The  land  was 
assessed  in  the  names  of  H..  L.,  and  R.  until  IW 
when  it  was  entered  on  the  land  books  and  assessed 
I  in  the  names  of  persons  claiming  under  L.  and  B.. 
I  and  continued  to  be  so  assessed  down  to  and  Inclad- 
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-ing  th«  year  1807.  and  tbe  tazea'were  paid  by  per- 
sons so  claiming.  Held,  by  I  8,  art  18  of  tbe 
Oonstltatlon  the  title  is  rested  In  the  persons  claim- 
ing thronffh  and  under  L.  and  B.  Collins  v.  Sher- 
wood, fiO  W.  Va.  188. 40  S.  B.  Rep.  008. 

Act  off  1841— Payneat  of  Taxes.— Section  8.  Acts 
1841-48.  rests  any  forfeited  title  to  tract  of  land  In 
any  person  harlnff  just  tiUe  and  claim  to  such  land, 
leffal  or  equitable,  claimed,  held,  or  derived  from 
or  under  any  ffrantof  the  commonwealth  bearing 
^ate  prerlons  to  January  1st.  1848.  who  shall  hare 
4lischarffed  all  taxes  duly  assessed  or  charred 
thereon  from  the  time  that  he  acquired  title 
thereto,  whether  leffal  or  equitable.  Bowman  r. 
Bewlnff.  60  W.  Va.  44S.  40  S.  E.  Rep.  676. 

By  this  act  the  title  to  forfeited  lands  is  trans- 
ferred to  and  rested  in  such  persons,  other  than 
those  for  whose  default  the  same  may  hare  been 
forfeited,  as  had  title  or  claim,  legal  or  equitable, 
derlred  under  a  ffrant  from  the  commonwealth 
bearing  date  prior  to  the  1st  of  January  1848,  with- 
out making  either  actual  occupancy  or  possession 
of  the  land,  or  a  bone  fide  claim  of  title,  any  part  of 
the  condition  on  which  the  transfer  of  the  title 
takes  effect.    Wild  r.  Serpell.  10  Gratt  400. 

Scope  off  Act— Though  the  land  had  been  reported 
to  the  court  as  forfeited  land,  and  an  order  had 
been  made  for  the  sale  thereof,  yet  If  not  actually 
sold  before  the  passage  of  the  act  the  title  is  trans- 
f ered  under  the  sutute.  Wild  r.  Serpell.  10  Oratt 
4(ML 

The  act  of  March  28d.  1849,  is  retrospectire  in  its 
operation.    Wild  r.  Serpell,  10  Oratt  406L 

Actual  Occopants— Meaning.— By  the  act  of  March 
18th.  1841.  Sess.  AcU  1840-41.  p.  81.  the  forfeiture 
of  title  to  the  commonwealth  only  enures  to  the 
benefit  of  those  then  in  actual  possession  of  the  for- 
feited land  under  claim  of  title  through  a  grant 
from  the  commonwealth.  Though  at  that  time  a 
party  held  a  patent  for  the  land,  yet  if  he  was  in 
actual  possession  under  a  lease  from  another  per- 
son claiming  the  elder  title,  that  is  not  the  actual 
possession  contemplated  by  the  statute.  Wild  r. 
Serpell,  10  Gratt  40& 

And  parties  who  would  arail  themselves  of  the 
prorislons  of  the  act  of  1841,  in  relation  to  forfeited 
and  delinquent  lands,  which  rests  title  in  actual 
occupants  of  land  who  claim  under  title  derlred 
from  grant  must  show  not  only  possession  but  title 
derived  from  or  under  grant  of  the  commonwealth, 
and  possession  within  the  grant  Kenna  r.  Quar- 
rlcr.  8  W.  Va.  810. 

The  act  of  March  18th.  1841.  Sess.  Acts.  p.  81,  relin- 
finishing  the  commonwealth's  right  to  forfeit  lands 
to  a  Junior  patentee  in  possession,  only  applies  to 
those  whose  patents  bear  date  prerious  to  the  1st  of 
April  1841.    Lerasser  r.  Washburn.  11  Gratt  672. 

Under  Act  of  narcta  16,  183S.— To  sustain  a  claim 
under  I  10  of  the  act  of  March  10,  1888.  Sess. 
Acts  1887-8.  p.  81.  the  party  must  hare  been  at  the 
4ateoftheactin  the  actual  possession  and  occu- 
pancy of  the  land  forfeited  or  parcel  thereof,  with 
the  title  bona  fide  claimed  or  derlred  under  grants 
from  the  commonwealth  which  issued  subsequent 
to  liarch  8lst  1881  and  prior  to  January  I6th,  1888. 
Wild  r.  Serpell.  10  Gratt  406. 

Qtuere,  whether  under  the  particular  terms  of 
that  section  the  right  to  set  up  such  a  transfer  of 
title  is  not  restricted  to  the  purpose  of  defense  by 
the  occupant  against  whom  an  action  might  be 
brought  for  the  recoreryof  the  land  then  in  his 
possession.    Wild  r.  Serpell,  10  Gratt  411. 

Act  of  March  ao,  1S47.— Nor  can  such  a  party  sus- 
tain such  a  claim  under  the  prorislons  of  the  act  of 
March  80th,  1887,  unless  he  is  a  bona  Hde  occupant 
of  the  land.    WUd  r.  SerpeU,  10  Gratt  406. 
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Act  of  Feb.  J7t  1835.— A  party 
claiming  under  a  grant  from  the  commonwealth 
issued  in  August  1880,  cannot  claim  the  benefit  of 
an  older  title  forfeited  to  the  commonwealth,  under 
the  act  of  27th  of  February.  1888,  because  by  that 
act  a  forfeiture  only  enured  to  the  benefit  of  those 
who  claimed  title  under  a  grant  from  the  common- 
wealth bearing  date  before  April  1st,  1881.  Wild  r. 
Serpell.  10  Gratt  406. 

Operates  Ipso  Pacto.— In  cases  of  forfeiture  where 
the  title  is  rested  in  the  commonwealth,  and  the 
forfeiture  enures  to  the  benefit  of  a  third  person 
claiming  under  the  commonwealth  by  rirtue  of 
another  and  distinct  right  the  transfer  of  the  title 
to  such  person  is.  in  like  manner,  perfect  and  com- 
plete without  any  new  grant  from  the  common- 
wealth, or  any  proceeding  to  manifest  the  transfer, 
by  matter  of  record  or  otherwise.  Wild  r.  Serpell, 
10  Gratt.  406. 

Act  of  March  15. 1836— Patentee.— By  the  opera- 
tion of  the  act  of  March  15th.  1880.  Sess.  Acts.  p.  7, 
the  title  acquired  by  the  commonwealth  by  such 
forfeiture  rested  in  the  party  obtaining  a  patent 
for  the  land  in  June,  1840.  Hale  r.  Branscum.  10 
Gratt  418. 

Per  Delinquency. —Where  the  sute  has  become  the 
purchaser  of  lands  delinquent  for  the  nonpayment 
of  taxes  due  thereon,  by  rirtue  of  1 8,  art  18  of  the 
Constitution,  the  forfeited  title,  in  so  far  as  rested 
in  the  state,  becomes  rested  in  any  person 
(other  than  the  person,  his  heirs  or  derisees, 
for  whose  default  the  land  was  returned  de- 
linquent) haring  title  or  claim  to  such  land  de- 
rlred mediately  or  immediately  from  or  under  a 
grant  from  the  state,  and  who,  or  those  under 
whom  he  claims,  hare  paid  the  state  taxes  charged 
or  chargeable  thereon  for  fire  successive  years; 
and  a  suit  cannot  be  maintained  In  the  name  of  the 
state  to  sell  such  land  for  the  benefit  of  the  school 
fund.  State  v.  Ck)llin8,  48  W.  Va.  04.  85  S.  £.  Rep.  840. 
This  provision  of  the  constitution  was  adopted  to 
settle  the  title  of  lands  and  reward  the  diligent  tax- 
payer, by  transfering  to  him,  after  five  years' con- 
tinuous payment  of  taxes  under  title  or  claim  to 
such  land,  regularly  derived  from  the  state,  any 
forfeited  title  that  might  be  in  the  sUte,  whether 
his  title  or  claim  was  a  branch  or  offshoot  of  the  for- 
feited title,  or  entirely  independent  of  and  foreign 
thereto;  debarring  from  its  benefits  only  those, 
their  heirs  and  devisees,  for  whose  default  the  for- 
feiture or  delinquency  occurred.  State  v.  Collins. 
48  W.  Va.  04.  85  S.  E.  Rep.  841.  See  anU,  "For  Non- 
entry  on  Land  Books.'*  IX,  E,  S. 

8.  SAiiS  or  FoRTBiTED  LANDS.— (See  post,  "Sale 
of  Delinquent  Lands."  IX.  F.) 

Land  In  Two  Counties. —Land  is  forfeited  under 
one  title  in  one  county,  and  under  another 
tiUe  in  another  county,  the  land  in  one  patent 
extending  into  both  counties.  The  court  in 
which  the  proceeding  is  first  commenced  for  the 
sale  of  land  has  Jurisdiction  of  the  subject  and  the 
sale  and  conveyance  under  its  decree  passes  all 
the  title  of  the  commonwealth,  though  the  convey- 
ance under  the  decree  of  the  court  of  the  other 
count)  is  first  executed.  Smith  v.  Chapman,  10 
Gratt  440. 

ForPorfbltnre  onderDlstlnctTltles— Effect —Land  is 
forfeited  to  the  commonwealth'under  distinct  titles. 
Upon  a  proceeding  to  have  the  land  sold  under 
either  title,  the  sale  and  conveyance  passes  all  the 
title  vested  In  the  commonwealth  under  both  titles. 
Smith  V.  Chapman.  10  Gratt  440;  foot-noU  to  Bow- 
man V.  Dewing,  60  W.  Va.  445.  40  S.  E.  Rep.  677. 

For  the  policy  of  these  laws  was  to  quiet  titles  as 
far  as  possible,  and  to  convey  a  good  title  under  these 
sales  as  far  as  the  commonwealth  had  the  means  of 
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so  dolnff :  and,  If  the  ownership  of  such  lands  was 
Tested  In  the  commonwealth  by  reason  of  forfeiture 
of  one  or  more  titles,  such  title  as  the  common- 
wealth thus  had.  passed  to  the  purchaser  by  the 
deed  of  the  commissioner  of  delinquent  and  for- 
feited lands;  and  he  who  connects  his  title  with 
such  deed  connects  it  with  the  commonwealth,  so 
far  as  the  same  is  valid,  and  so  far  as  any  rlffht  or 
title  was  in  the  commonwealth  to  be  conveyed. 
HoUy  River  Coal  Ck>.  v.  HoweU,  86  W.  Va.  489. 15  S.  E. 
Rep.  214. 

LandNotCoverMiby  Forfeited  Title  UMtlected.-A 
sale  made  in  1848  for  a  tract  of  land  under  a  for* 
f  eited  title,  which  does  not  include  or  cover  such 
land,  is  void:  and  a  deed  made  by  virtue  thereof  is 
also  void,  and  can  vest  no  title  in  the  purchaser  and 
those  claiminsr  under  him,  except  such  title  as  may 
be  in  the  state  at  the  date  of  such  deed.  Bowman 
V.  Dewlnff,  50  W.  Va.  446.  40  S.  E.  Rep.  576;  Twiirffs  v. 
Chevallie.4W.  Va.468. 

Sale  of  Land  Improperly  PorfMted,  loeffectnal.— The 
jurisdiction  of  the  court  ordering  a  sale  of  land, 
was  a  limited  one  and  only  extended  to  lands  that 
were  actually  forfeited,  and  was  based  on  the  re- 
port of  the  commissioner  who  was  required  to  report 
the  lands  that  were  delinquent,  and  none  other. 
Therefore  no  sale  of  lands  thereunder  not  actually 
forfeited,  could  divest  bona  fide  owners.  Twlffffs  v. 
ChevaUie.  4  W.  Va.  468:  McClure  v.  MaltUnd,  84  W. 
Va.  W7. 

If.  as  was  claimed,  the  decree  divested  the  title 
of  the  mrantees  of  S.,  the  purchaser  only  acquired 
such  as  was  in  S..  the  patentee,  in  whose  name  the 
land  had  been  sold,  and  he  had  parted  with  all  title 
in  181 S.    Twiffffs  V.  Chevallie.  4  W.  Va.  468. 

9.  BVIDXNGB  or  FOBFBITURB. 

Certificate  of  Auditor.— A  certificate  purporting  to 
be  made  by  the  auditor  of  the  state,  in  pursuance 
of  the  act  of  March  16, 1888,  Sess.  Acts  p.  16,  (  7.  of 
land  forfeited  for  nonpayment  of  taxes,  beinjr  in 
the  usual  form  in  which  he  certifies  papers  from 
his  office,  is  evidence  of  the  execution  of  such  certif- 
icate, and  of  the  official  character  of  the  paper,  and 
also  of  the  facts  therein  contained.  Ushers  v. 
Pride.  15  Gratt  190;  Baker  v.  Preston,  Gilm.  885. 

Thouffh  such  certificate  was  made  in  1844,  yet  it 
havinsr  been  offered  in  evidence  in  1866.  it  is  prima 
facU  evidence,  by  the  act.  (}ode.  ch.  176,  8  4,  p. 
thouffh  said  act  was  passed  after  the  certificate  was 
made.    Ushers  v.  Pride.  15  Gratt  190. 

Only  Prima  Facie  Evidence.— The  auditor's  certifi- 
cate of  the  fact  and  the  time  of  the  return  of  any 
real  estate  as  delinquent  is  only  xnima  fade  evidence 
thereof;  and  it  would  therefore  be  error  for  the 
court  to  instruct  the  jury  to  infer  from  any  such 
certificate,  that  land  had  been  forfeited:  the  in- 
struction should  be,  that  if  from  the  evidence  the 
jury  believed  the  facts  stated  in  such  certificate, 
they  should  draw  such  inference.  Smith  v.  Tharp, 
17  W.  Va.  281. 

The  Porfeltare  Proceedlny  itself.  — When  lands 
were  reported  by  a  commissioner  of  delinquent  and 
forfeited  lands,  and  by  him  and  the  court  treated  as 
forfeited,  and  accordingly  sold,  and  a  deed  was 
made  by  the  commissioner  to  the  purchaser,  the 
proceediuffs  is  prima  facie  evidence  of  the  forfei- 
ture: but  It  may  be  rebutted  by  proof.  Strader  v. 
Goff,  6W.Va.ae8. 

When  the  title  of  any  person  so  treated  as  the 
owner  of  the  land,  is  shown  to  have  passed  to 
another  person  before  the  reported  delinquency  or 
omission  that  occasioned  the  assumed  forfeiture: 
or  another  collateral  title  is  shown  to  have  vested 
in  such  other  person:  the  judicial  proceeding  is  not 


the  owner  to  prove  the  payment  of  taxes,  he  need 
not  do  so.  But  the  purchaser  at  the  commtssioner^s 
sale,  or  claimant  through  or  under  him,  may  prove 
the  forfeiture  of  such  title,  or  may  adduce  prima 
fade  evidence  of  the  forfeiture  that  will  make  it 
necessary  for  the  other  in  turn  to  rebnt  it.  Strader 
V.  Goft,  6  W.  Va.  868-9. 

Not  Assailable  CoUatorally  by  Stranger*.— Aa  against 
strangers,  those  claiming  under  the  proceedings  in 
forfeiture,  and  the  deed  of  the  commisaloner  of  de- 
linquent and  forfeited  lands  made  In  puranaoce 
thereof,  cannot  be  called  upon  to  show  its  regular- 
ity. It  is  manifest,  from  the  whole  scone  and  tenor 
of  the  acts  on  this  subject,  that  the  regularity  of 
the  sale  of  forfeited  lands  under  the  decree  at  the 
court  was  never  intended  to  be  drawn  in  question 
in  any  collateral  proceeding.  Holly  River  Goal  Oou 
V.  Howell.  86  W.  Va.  489. 15  S.  E.  Rep.  S14.  Seepo«t, 
"Force  of  Sale«"  IX,  F.  8:  **Force  and  Effect,**  UU 
H,  1. 

The  very  object  of  these  laws  was  to  make  the 
proceeding  a  judicial,  as  distinguished  from  a 
ministerial,  sale  made  by  a  sheriff  or  marshal  for 
taxes.  These  latter  sales  had  already  been  made 
practically  nugatory,  for  to  them  had  constantly 
been  applied  the  rule  that,  "where  a  naked  power 
is  given  by  law  to  an  officer  or  other  person,  that 
power  must  be  strictly  pursued,  especially  if.  by 
the  exercise  of  such  power,  the  estates  or  rights  of 
others  may  be  forfeited  or  lost:  and  it  will  devolre 
on  him  who  claims  a  right,  under  the  exercise  of 
such  power,  to  show  that  it  was  in  all  respects  ex- 
actly pursued."  Holly  River  Goal  Oo.  v.  HoweU.  86 
W.  Va.  489,  15  S.  B.  Rep.  814. 
F.  SALE  OF  DELINQUENT  LANDS. 
1.  PowiB  or  Salb.— (See  ante,  "Sale  of  Forfeited 
Lands,"  IX,  E,  8.) 

fiust  Be  Expressly  Conferrod.- Power  to  seU  real 
estate  for  nonpayment  of  taxes  must  be  expressly 
conferred  by  law.  Old  Dominion  Building  A  Loan 
Ass'n  V.  Sohn  ( W.  Va.),  46  S.  E.  Rep.  888L 

5trictly  Construed.— SUtutes  providing  for  sale  of 
lands  delinquent  for  nonpayment  of  taxes  must  be 
strictly  construed,  such  sales  being  forfeitures. 
Bond  V.  Pettit.  89  Va.  474,  16  S.  £.  Rep.  666;  Wilson 
V.  Bell,  7  Leigh  82;  Boon  v.  Simmons,  88  Va.  889.  18 
S.  £.  Rep.  489:  Allen  v.  Smith,  1  Leigh  881. 

For  they  are  highly  penal  in  their  nature.  Yan- 
cey  V.  Hopkins,  l  Munf.  486. 

Is  an  Bzoeptloo  to  Rule  as  to  Due  Prooess  of  Lav. 
—The  right  to  sell  land  for  taxes  on  an  exparte  pro- 
ceeding Is  an  exception  to  the  general  rule,  that  no 
man  shall  be  deprived  of  property  without  due 
process  of  law.  and  that  due  process  of  law  is  only 
upon  a  hearing  of  the  parties  in  a  court  of  com- 
petent jurisdiction.  CampbeU  v.  Wyant.  86  W.  Vs. 
707. 

Sale  Law  Hay  Bnter  Into  Sale  Contract  ^Such  parts 
of  ch.  87  of  the  Code  of  Virginia  as  were  ma- 
terial and  substantial  parts  of  the  contract  of  sale 
of  a  tract  of  land  for  taxes,  sold  by  the  sheriff, 
thereunder,  in  1860,  should  be  held  to  remain  and 
continue  in  force,  as  to  such  contracts,  in  connec- 
tion with  the  act  of  the  legislature  entitled  "An 
act  providing  how  lands  heretofore  or  hereafter 
sold,  and  not  redeemed,  shall  be  surveyed  and  con- 
veyed," passed  on  October  7th,  1868,  notwithstand- 
ing the  provisions  of  1 82  of  the  act  of  the  leg- 
islature passed  on  February  27th,  1866,  entitled 
"An  act  to  provide  for  the  sale  of  real  estate 
returned  delinquent  for  the  nonpayment  of  taxes.** 
Forqueran  v.  Donnally,  7  W.  Va.  115. 

What  May  Be  SoM-Part  or  Wliole.-A  separate 
part  of  a  city,  village,  or  town  lot  cannot  be  sold 


Drima/ocitf  evidence  of  the  forfeiture  of  such  title;    under  the  provision  of  ch.  81   of    the    Oode    of 
and,  unless  other  evidence  make  it  necessary  for  1 1899.    As  to  such  lot,  the  sale  must  be  of  the  whole 
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lot  or  of  an  undivided  Interest  tlierein.  Old  Do- 
minion Bnildinsr  &  Loan  Ass'n  y.  Sohn  (W.  Va.), 
46  S.  B.  Rep.  229L 

As  they  now  stand  H  8,  17,  19  and  t4  of  ch.  81 
of  the  Code  of  1800.  relating  to  the  sale  of  delinquent 
lands  and  lots,  are  inconsistent  and  contradictory. 
To  be  more  expJicit,  it  may  be  said  that  I  17  is  con- 
tradictory of  the  other  sections  named.  Old  Do- 
minion Bulldlnff  A  Loan  Ass*n  y.  Sohn  (W.  Va.),  46 
S.  E.  Rep.  S2S. 

Section  8.  prescribing  what  shall  be  sold,  sepa- 
rates real  estate  into  two  classes— tracts  of  land  and 
lou.  Tracts  may  be  sold  In  their  entirety,  or  sepa- 
rate quantities,  or  parts  thereof,  may  be  sold.  City, 
▼illajre.  or  town  lots  may  be  sold  in  their  entirety, 
or  undivided  interests  therein  may  be  sold,  but  there 
is  no  provision  for  the  sale  of  seoarate  quantities  or 
parts  of  town  lou.  Old  Dominion  Building  A  Loan 
Ass'n  V.  Sohn  (W.  Va.),  46  S.  E.  Rep.  988. 

Where  the  sale,  as  to  such  lot  is  described  in  the 
memorandum  of  sale  as  "H  of  lot  86x120."  and  in 
the  report  of  sale  as  "H  lot*'  the  quantity  sold  is  an 
undivided  one-half  of  the  lot.  Old  Dominion  Build- 
ing &  Loan  Ass'n  v.  Sohn  (W.  Va.),  46  S.  £.  Rep. 
S22. 

In  such  case  the  purchaser  must  cause  a  survey 
and  report  to  be  made  by  the  county  surveyor  be- 
fore obtaining  a  deed :  but  the  provision  of  $  17,  c. 
81  of  the  Code  of  1800.  requiring  division  of  the  land. 
is  not  applicable.  It  applies  only  to  purchasers  of 
separate  quantities  or  parts  of  the  tracts  of  land, 
other  than  city,  village  or  town  lots.  Old  Domin- 
ion Building  ft  Loan  Ass'n  V.  Sohn  (W.  Va.),  46  S. 
£.  Rep.  222. 

2.  Fob  FxDKBAii  Taxbs.— The  power  of  congress 
to  provide  for  the  sale  of  land  for  the  payment  of 
tax  is  limited  to  that  object,  and  a  law  which  re- 
quires that  the  whole  land  shall  be  sold  in  all  cases, 
without  regard  to  the  fact  that  It  may  be  divided 
without  injury  to  it  and  the  tax  may  be  paid  by  a 
sale  of  a  part  of  it  is  unconstitutional.  Martin  v. 
Snowden,  18  Gratt  100. 

Strict  Compllsiwe  with  Statate.— In  a  sale  of  lands 
by  a  collector  of  taxes  imposed  by  the  act  of  con- 
gress of  1708,  the  collector  must  comply  strictly 
with  the  requisitions  of  the  tax.  in  his  proceedings 
preparatory  to  the  sale;  it  was  incumbent  on  a  pur- 
chaser claiming  under  such  sale,  to  prove  the  regu- 
larity thereof.    Allen  v.  Smith.  1  Leigh  281. 

When  Land  to  Be  Bid  in  for  UaltMl  States.-Com- 
missioners  making  a  sale  of  land  for  taxes  under 
the  act  of  congress  of  February  16. 1868.  are  bound 
to  bid  off  the  land  for  the  United  States.  If  no  per- 
son will  bid  more  than  two-thirds  of  its  assessed 
value,  unless  the  owner  shall  request  it  to  be  struck 
off  to  some  other  person  at  a  less  price:  and  the 
commissioners  have  no  discretion  in  the  case. 
Tnmer  v.  Smith,  18  Oratt  880. 

And  when  the  certiflcale  of  the  commissioners  of 
the  sale  of  land  for  taxes  under  the  act  of  congress, 
shows  upon  its  face,  that  the  land  has  been  sold  to 
a  purchaser  other  than  the  United  States,  for  less 
than  two-thirds  of  its  assessed  value,  It  shows  that 
the  commissioners  had  no  authority  to  make  the 
sale  to  the  purchaser,  and  it  Is  therefor  void  and  of 
no  effect  and  the  curative  statute  does  not  apply  to 
it  to  cure  a  defect  apparent  on  its  face.  Turner  v. 
Smith,  18  Oratt  88a 

8.  Pbookbdiho  in  Wbono  Coubt— Salb  Void.— If 
the  auditor,  through  mistake  or  otherwise,  certify 
for  sale  a  tract  of  land  delinquent  for  the  nonpay- 
ment of  taxes  due  thereon  to  the  sheriff  of  the 
connty  in  which  such  land  is  not  situated  at  the 
date  of  such  certiacatlon,  a  sale  thereof  made  by 
such  sheriff  is  Illegal  and  void;  and  a  deed  made  in 
pursuance  thereof  by  the  cleik  of  the  county  court 


Is  likewise  void,  and  vests  no  title  in  the  purchaser. 
White  V.  Wilkinson,  51  W.  Va.  106,  41  S.  B.  Rep.  186. 

4.  Dkobsb  or  Salk. 

At  Intemedlats  Term.— An  objection  that  the  order 
for  the  sale  was  made  at  an  intermediate  term  of 
the  court  and  was  a  nullity  because  the  court  had 
no  power  at  such  a  term  to  make  an  order  of  that 
kind,  was  not  well  taken.  Hltchcox  v.  Rawson.  14 
Oratt  580. 

And  if  there  had  been  an  irregularity  in  making 
the  order  for  the  sale  at  an  intermediate  term,  it 
should  be  regarded  as  abundantly  cured  by  the 
subsequent  ratification  and  the  proceedings  after- 
wards had  at  the  regular  terms.  Hltchcox  v.  Raw- 
son,  14  Oratt.  530. 

Conflrmlag  Sale-Wheo  Necessary— Effect -Judicial 
confirmation  of  the  sale,  when  required  by  law,  is 
essential  to  a  valid  tax  title,  but  no  confirmation 
can  aid  a  void  title.  Boon  v.  Simmons,  88  Va.  3S0, 
18  S.  £.  Rep.  480. 

5.  PiiACB  or  SAiiB.— In  proceedings  to  sell  real 
estate  as  delinquent  for  the  nonpayment  of  taxes, 
the  sheriff  should  not  only  advertise  such  sale  to 
take  place  at  the  front  door  of  the  courthouse,  but 
the  sale  should  take  place  at  such  front  door,  to 
constitute  a  legal  sale.  Sommers  v.  Ward,  41  W. 
Va.  76.  28  S.  E.  Rep.  620. 

See  Winning  v.  Eakln.  44  W.  Va.  10,  28  S.  E.  Rep. 
757,  to  the  effect  that  the  failure  of  the  list  to  show 
this,  or  that  sale  was  between  10  a.  m.  and  4  p.  m., 
will  not  affect  the  deed  thereunder.  Nuzum  v. 
McEldowny.  46  W.  Va.  207, 82  S.  E.  Rep.  1024. 

6.  Adjoubmmbnt  or  Sals. 

Illegal  AdJoarDment  Avoids  Sale.— Section  7,  c.  81. 
of  the  Code  of  1868,  provided  that  If  the  taxes,  inter- 
est, damages  and  commissions  on  delinquent  lands 
certified  to  the  sheriff  for  sale,  were  not  paid  previous 
to  the  day  fixed  by  law  for  the  sale  of  the  land,  "the 
said  sheriff  or  collector  shall  proceed  to  make  sale 
accordingly;  and  If  the  same  be  not  completed  on 
the  first  day  it  shall  be  continued  from  day  to  day 
(Sundays  excepted)  between  the  hours  aforesaid 
until  It  shall  be  completed."  The  sheriff  of  R. 
county  began  his  sale  of  such  lands  December  2, 
1871,  and  then  adjourned  until  January  0, 1872,  made 
no  sales  between  said  dates,  and  completed  his 
sales  on  said  last-named  date.  The  adjournment 
was  unauthorized,  and  invalidated  the  sale  and  a 
deed  made  in  pursuance  thereof,  it  being  such  an 
irregularity  appearing  of  record  as  was  calculated 
to  materially  prejudice  the  righU  of  the  owners. 
Collins  V.  Sherwood,  50  W.  Va.  188,  40  S.  E.  Rep.  603. 

Where  Pailnre  to  Adjourn— Effect.— Where  the 
treasurer's  report  of  the  sale,  which  was  duly  con- 
firmed, showed  that  the  sale  was  advertised  as 
required  by  law  for  the  first  day  of  the  December 
term  of  the  court,  and  thereafter  continued  from 
day  to  day  and  term  to  term  until  the  April  term  of 
the  court  following,  when  it  was  sold,  and  bid  in  by 
the  auditor  for  the  state.  If.  In  fact,  there  was  no 
adjournment  of  the  sale  from  the  Jauuary  term  to 
the  February  term— subsequent  adjournmentB 
being  regular,  and  no  Injury  done— the  title  of  the 
purchaser  is  not  thereby  affected.  Virginia  Coal  Co. 
V.  Thomas,  07  Va.  527.  84  S.  E.  Rep.  486. 

7.  By  Whom  Made. 

Authority  Not  Personal  but  Official.— The  statutory 
authority  given  to  a  public  ofllcer.  to  make  sales  of 
real  estate  delinquent  for  nonpayment  of  taxes, 
vests  the  power  of  sale,  not  in  the  person  of  the 
officer  but  in  the  officer,  and  hence  the  power  ceases 
as  to  any  individual  when  his  term  expires,  so  that 
a  sale  after  that  is  a  mere  nullity.  McCullough  v. 
Hunter,  00  Va.  600. 10  S.  E.  Rep.  776. 

Deputy's  Power— Who  Sells  Must  Convey.— Under 
the  statute  of  1818-14  for  sale  of  lands  forfeited  for 
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nonpayment  of  taxes,  the  deputy  sheriff  as  well  as 
the  hlffh  sheriff  is  competent  to  make  such  sales, 
but  whichever  officer  makes  the  sale,  the  same  one 
must  make  the  deed.  Chapman  ▼.  Bennett.  2  Leiffh 
S29:  Wilsons  v.  Bell.  7  Leiffh  28.  See  pott,  **The 
Execution.**  IX,  H,  4:  **Oommi8sioner  of  Delin- 
QQentand  Forfeited  Land,'*  IX.  F.  11. 

8.  FoRCB  or  Sale. 

BoandariM— Private  Arraiiffemeiits  Disresarded.— 
In  ascertalninsr  the  boundaries  of  the  land  claimed 
by  the  plaintiff  as  a  purchaser  of  a  part  of  a  larffe 
tract  sold  by  the  commissioner  of  delinquent  lands, 
no  reg-ard  is  to  be  had  to  any  private  arrangements 
or  divisions  by  the  plaintiff  and  the  other  purchas- 
ers of  parts  of  the  same  tract  of  land  at  the  same 
sales.    Smith  v.  Chapman.  10  Oratt  44«. 

Effect  OD  Bacnoibrance.— If  at  the  time  of  a  tax  sale 
the  lands  sold  be  under  a  mortcage  or  deed  of  trust, 
or  if  there  be  any  other  lien  or  incumbrance 
thereon,  and  such  mortflrasree.  trustee,  cestui  Que 
truet,  lienor  or  incumbrancer  shall  fail  to  redeem 
the  same  within  the  time  prescribed  by  law.  then 
all  the  rifirht,  title  and  interest  of  such  mortffa^ee, 
trustee,  eeetiU  oue  trust,  lienor  or  incumbrancer, 
shall  pass  to  and  be  vested  in  the  purchaser  at  such 
tax  sale,  and  his  title  to  the  premises  shall  in  no 
way  be  affected  or  impaired  by  such  mortffare. 
deed  of  trust,  lien  or  Incumbrance.  Summers  v. 
County  of  Kanawha,  26  W.  Va.  160.  See  post,  "Force 
and  Effect.*'  IX,  H,  1 :  Smith  v.  Lewis.  2  W.  Va.  89. 
Also  ante,  "Lien  for  Taxes,"  VI L 

And  the  trustee  in  such  deed  of  trust  cannot, 
after  such  sale  for  taxes,  and  the  execution  and 
recordation  of  the  tax  deed,  sell  and  convey  the 
land  under  the  trust  deed,  but  such  pretended  sale 
will  be  inoperative  and  void.  Summers  v.  County 
of  Kanawha.  26  W.  Va.  160. 

Sobsequent  Sale— Poriaer  Owner  Parchasloff  — 
Where  part  of  the  land  belonginfir  tp  coparceners 
and  charged  with  taxes  against  them  as  heirs,  has 
been  sold  by  the  sheriff  for  nonpayment  of  taxes, 
and  purchased  by  a  stransrer.  and  is  so  sold  arain 
for  the  nonpayment  of  taxes  assessed  against  the 
same  persons  for  whose  delinquency  the  first  sale 
was  made,  but  for  years  subsequent  to  those  for 
the  taxes  of  which  the  preceding  sale  was  made, 
and  one  of  the  heirs  buys  the  land  at  the  second 
sale,  and  the  purchaser  at  the  first  sale  does  not 
redeem  from  such  second  purchaser,  the  heir  so  pur- 
chasing acquires  as  against  him,  a  superior  and 
better  right  to  the  title.  Cain  v.  Brown  (W.  Va.). 
46  S.  E.  Eep.  679. 

Void  Where  Tax  Paid  before  Sale  or  Ule^aUy  As- 
sessed.—If  the  tax  is  paid  or  tendered  by  any  per- 
son before  the  land  is  sold,  the  sale  is  void  and  of 
no  effect,  thouffh  the  act  may  provide  that  unless 
the  owner  shall  appear  in  person  and  pay  the  tax, 
the  commissioners  shall  proceed  to  sell  the  land. 
Martin  v.  Snowden,  18  Oratt  100;  Turner  v.  Smith, 
18  Gratt  880:  Downey  v.  Nutt  19  Oratt.  50. 

Or  where  the  assessment  of  the  land  for  taxation 
was  llleffal.  Cunninfirham  v.  Brown.  88  W.  Va.  688. 
90  S.  E.  Rep.  616. 

For  example,  if  J.  In  1866  paid  the  taxes  to  the 
hlfirh  sheriff  of  the  county  for  that  year,  and  asked 
if  there  were  any  back  taxes,  and  was  told  by  the 
sheriff,  that  the  taxes  of  1864  were  due.  but  that  the 
tax  bill  was  in  the  hands  of  his  deputy,  but  he  would 
receive  the  tax,  which  he  did,  and  ffave  a  receipt 
therefor:  and  the  hi^h  sheriff  paid  the  tax  with 
other  taxes  into  the  state  treasury,  and  before 
the  payment  the  land  had  been  actually  returned 
delinquent  by  a  deputy  of  the  hiffh  sheriff,  and  in 
1871,  several  years  after  the  tax  on  the  tract  for  1864 
had  been  paid  into  the  treasury,  the  land  was  certi- 
fied down  from  the  auditor's  office  for  sale  and 


sold  by  another  sheriff  In  1871.  and  bought  by  D.. 
who  obtained  a  deed  therefor,  and  J.  filed  his  bill 
to  annul  the  deed  on  the  ground  among  othen. 
that  the  taxes  had  been  paid.  iMtf,  that  the  taxes 
were  paid  and  the  deed  should  be  cancelled.  Joaes 
V.  Dlls.  18  W.  Va.  760. 

The  sutute  does  not  limit  the  ri«rht  to  have  the 
deed  set  aside,  where  the  taxes  have  been  paid  into 
state  treasury  In  the  regular  way-  If  the  taxes 
were  actually  paid  Into  the  sute  treasury  before 
the  sale  of  the  land,  then  the  sUte  had  no  right  to 
sell  the  land,  and  the  sale  conferred  no  title.  Jones 
V.  Dlls,  18  W.  Va.  765. 

And  on  a  demurrer  to  the  evidence  by  the  defend- 
ant in  an  action  of  ejectment,  where  the  defendant, 
for  title,  relies  solely  on  a  tax  deed,  if  the  evidence 
is  such  that  the  Jury  mlirht  Infer  that  the  tax  for 
which  the  land  was  sold  had  been  paid.  Judgment 
should  be  g-iven  against  him.  Brown  v.  Bradshaw, 
100  Va.  124.  40  S.  E.  Bep.  617. 

Where  Auditor  Omits  Taxes.  Sale  to  Owmt  with 
Notice  Invalid.— Where  land  has  been  returned  de- 
linquent for  several  years,  and  the  auditor,  in  cer- 
tifying^ the  land  to  the  sheriff  for  sale,  through 
mistake  omits  to  certify  the  taxes  for  seyeral  of 
the  years  for  which  it  was  returned  delinquent, 
only  certifying  the  last  two  years,  for  which  it  is 
sold  by  the  sheriff,  a  purchase  made  by  the  owner, 
or  by  one  representing  the  owner  at  such  sale,  with 
notice  of  such  mistake,  will  confer  no  tiUe  upon  the 
purchaser,  nor  will  such  sale  prevent  the  sute 
from  collecting  the  taxes  on  said  land  for  the  yean 
which  the  auditor  failed,  throuflrh  mistake,  to  cer- 
tify. State  V.  Eddy,  41  W.  Va.  96.  »  S.  E.  Bep.  S». 
See  Wheeling  v.  Hawley,  18  W.  Va.  47S. 

Estate  Conveyed.— When  the  proceedincs  for  the 
return  and  sale  of  a  tract  of  land  as  delinquent  for 
the  nonpayment  of  taxes  are  such  as  to  confer  title 
upon  an  individual  or  the  state  as  a  purchaser 
thereof,  such  purchaser  becomes  vested  with  such 
estate  in  and  to  the  land  so  purchased  as  at  the 
commencement  of.  or  at  any  time  dorinff.  the  year 
for  which  said  taxes  were  assessed,  was  vested  in 
the  party  assessed  with  said  taxes.  McOhee  v. 
Sampselle.  47  W.  Va.  868,  84  S.  E.  Rep.  816:  Summers 
V.  Kanawha  Co.,  28  W.  Va.  IBO. 

Without  Warranty— Caveat  Emptor.— A  sale  of  land 
for  taxes  is  without  warranty  by  the  state,  and  Itli 
not  prevented  thereby  from  setting  up  its  right 
under  forfeiture  for  omission  to  enter  the  land  for 
taxes  either  before  or  after  the  tax  sale.  State  v. 
Sponaugle.  45  W.  Va.  415.  88  S.  E.  Rep.  28S. 

But  if  the  tax  title  be  valid,  it  would  prevent  such 
orfelture  for  taxes  after  the  tax  sale,  from  its  own 
force,  not  on  the  theory  of  estoppel.    State  v.  Spon- 
auffle.  45  W.  Va.  415,  82  S.  E.  Rep.  884. 

And  in  the  sales  of  land  under  the  tax  laws,  the 
commonwealth  does  not  warrant  either  the  title  or 
the  description  of  the  lands  sold:  but  the  rule  co- 
veat  emptor  applies  to  the  purchasers  at  such  sales. 
Hofire  V.  Currln,  8  Oratt  SOI. 

Prevents  Another  Porfoltnro.— A  sale  of  land  for 
taxes  valid  to  pass  title  of  the  owner,  will  prevent 
Its  forfeiture  for  failure  to  enter  it  for  taxes  in  the 
name  of  the  former  owner  for  years  subsequent  to 
the  tax  sale.  SUte  v.  Sponansrle,  46  W.  Va.  416^  81 S. 
E.  Rep.  288. 

Collateral  Attack.— The  validity  of  a  sale  of  land 
delinquent  for  nonpayment  of  taxes,  which  is  regQ- 
lar  on  its  face,  cannot  be  assailed  collaterally. 
Machlr  v.  Funk.  00  Va.  884. 18  S.  E.  Rep.  107:  Hltchcox 
V.  Rawson,  14  Oratt  526.  See  post,  "Force  and 
Effect"  IX,  H.  1;  "Equitable  Jurisdiction  to  Set 
Aside  Illegal  Tax  Deed."  IX,  H.5;  anU,  "Svidence 
of  Forfeiture,"  IX,  S.  9. 
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9.  DlBPBOPOBnONATSLT  SMAIX  ?RIC»— BW^CT.— 

"The  Bale  of  so  larffe  a  tract  of  land  (4000  A.)  for  bo 
trivial  a  sum  (tlS-OO).  If  not  of  luelf  sufficient  to  In- 
validate the  sale  (as  to  which  we  express  no  opinion)* 
calls  npon  the  court  to  scrutinize  with  the  greatest 
care  all  the  proceedings  upon  which  the  sale  is 
founded."  Hntchlngs  t.  Gilmer,  1  Va.  Dec.  60e: 
Wilsons  y.  Bell.  7  Leigh  22. 

10.  SuBV»TOR*8  RspoBT  AHD  PLAT.— Where  a  sher- 
iff of  a  county  sells  land  delinquent  for  the  nonpay- 
ment of  taxes,  and  the  clerk  of  that  county  makes 
to  the  purchaser  a  deed  for  the  same,  hut  the 
purchaser  before  receiving  the  deed  does  not  have 

-a  report  made,  according  to  I  18,  ch.  117  of 
the  Acts  of  1879-8,  by  the  county  surveyor,  the 
deed  is  null  and  void.  Orr  v.  Wiley,  10  W.  Va.  180; 
Barton  v.  Gilchrist,  10  W.  Va.  887;  Forqueran  v. 
Donnally.  7  W.  Va.  115.  For  the  omission  to  attempt 
to  do  what  the  stathte  expressly  requires  to  be 
done,  is  not  an  irregularity,  but  an  omission,  which 
18  not  covered  by  acts  of  1878-8.  ch.  117, 1 25.  Orr  v. 
Wiley.  19  W.  Va.  180;  Jones  v.  Dlls,  18  W.  Va.  780. 

But  the  equlUble  right  or  interest,  of  the  pur- 
chaser, in  sueh  case,  where  he  paid  the  purchase 
money  and  received  the  sheriff^s  receipt,  was  se- 
cured by  I  1,  art  9  of  the  Constitution  of  1888. 
Forqueran  v.  Donnally.  7  W.  Va.  116. 

Forqueran  v.  Donnally,  7  W.  Va.  lie,  was  decided 
imder  a  different  statute  (AcU  of  1888),  that  requir- 
ing  a  survey  and  plat  to  be  made  and  returned 
when  less  than  the  whole  of  a  tract  is  sold  tor  de- 
linquent uxes.  but  the  principle  is  the  same,  it 
would  seem. 

What  Report  Must  Show.— A  surveyor's  report  was 
required  by  our  Code  to  give  the  metes  and  bounds 
of  the  land,  so  that  it  could  be  located;  but  it  was 
not  required  on  its  face  to  identify  the  land  sur- 
veyed or  the  land  sold  by  the  sheriff  for  taxes.  It 
-would  suffice  under  the  provisions  In  our  Code  for 
this  necessary  identity  to  be  shown  by  the  entry 
made  by  the  recorder,  when  the  surveyor  returned 
his  report,  provided  the  entry  was  such  as  It  was 
the  ofDcial  duty  of  the  recorder  to  make,  and 
showed  that  the  i^eport  was  returned  by  the  sur- 
veyor.   Barton  v.  Gilchrist,  10  W.  Va.  888. 

It  was  necessary,  that  the  identity  of  the  land  sold 
by  the  sheriff  with  the  laud  named  in  the  surveyor's 
report  should  appear  on  the  face  of  the  report  or 
by  such  proper  official  entry  by  the  recorder:  and 
if  it  did  not  appear  in  one  of  these  modes.  It  would 
be  such  an  irregularity  as  materially  to  prejudice 
the  owner  of  the  land  sold,  and  would  therefore 
vitiate  a  deed  made  by  the  recorder  to  the  pur- 
chaser.   Barton  v.  Gilchrist,  19  W.  Va.  228. 

But  the  failure  of  the  surveyor's  report  and  plat 
of  a  part  of  a  tract  of  land  sold  for  taxes,  to  show 
that  the  length  of  the  part  is  not  more  than  double 
the  breadth,  will  not  affect  a  deed  made  under  the 
sale.  Winning  v.  Eakln,  44  W.  Va.  10.  28  S.  £.  Rep. 
767. 

Recordation  U  Ex  Parte  Proceedinir.— The  Act,  Code 
of  1878.  Ch.  88,  IS  18,  19.  in  relation  to  the  sale  of 
land  for  taxes,  is  only  intended  to  furnish  evidence 
ot  the  identity  of  the  land  sold,  not  only  for  the 
Information  of  the  former  owner,  and  all  others 
interested,  but  for  the  guidance  of  the  clerk  in 
making  the  deed.  When  the  purchaser  offers  the 
plat  and  certificate  for  recordation,  the  sole  duty 
of  the  court  is  to  consider  whether  the  plat  and 
certificate,  or  the  report  of  the  surveyor,  as  the  case 
may  be,  is  in  conformity  to  the  requirements  of  the 
law  in  respect  to  the  description  and  identity  of  the 
land.  It  is  no  concern  of  the  court  whether  the  pur- 
'.chaser  has  acquired  a  title,  or  whether  the  owner 
has  properly  exercised  his  right  of  redemption. 
The  proceeding  Is  ex  varU  in  its  character,  and  does 


not  in  the  least  affect  the  rights  of  third  persons. 
Nowlin  V.  Burwell,  28  Gratt  884.  Seepov^  "Curative 
Statutes.'*  IX,  F,  16. 

U.  CoMmBsioifiB  or  Diunqubht  ahd  Fobfbitbd 
Lahd. 

Appointnoiil—The  provision  in  the  act  of  March 
SOth.  1887,  "to  amend  and  explain  the  laws  concern- 
ing western  land  titles,"  which  directed  that  com- 
missioners of  delinquent  lands  should  be  appointed 
in  each  county  at  the  next  fall  term,  is  merely 
directory:  and  such  commissioners  may  be  ap- 
pointed at  a  subsequent  term;  and  if  a  new  county 
is  afterwards  created,  such  commissioner  may  be 
appointed  therein.    Hoge  v.  Currin,  8  Gratt  801. 

Aatborlty  Mast  Appear.— The  commissioner  to 
make  sales  under  the  delinquent  land  laws  has  no 
interest  in  the  subject  of  sale.  He  acts  like  a  com- 
missioner to  make  sales  under  a  decree  of  the 
chancery  court  and  is  clothed  with  a  mere  naked 
authority.  Therefore  the  deed  of  such  commis- 
sioner could  avail  nothing  where  his  authority  to 
make  it  did  not  appear,  as  in  that  case  where  the 
commissioner  had  undertaken  to  make  the  deed  to 
a  person  other  than  a  purchaser  at  his  sale.  Miller 
V.  Williams,  16  Gratt.  225;  Walton  v.  Hale,  0  Gratt 
104;  Rockbold  v.  Barnes,  8  Rand.  478;  Wilsons  v. 
Bell,  7  Lieigh  28;  Flanagan  v.  Grimmet,  10  Gratt  487. 
"And  the  mere  recital  of  authority  in  a  commis- 
sioner's deed  would  not  be  evidence  against  others 
asserting  an  adverse  claim.  Carver  v.  Jackson.  4 
Peters'  R.  88;  Wiley  v.  Glvens,  6  Gratt  277;  Walton 
V.  Hale.  0  Gratt  104.'*  Miller  v.  Williams.  16  Gratt 
286. 

Snccessor  Cannot  Convey.— J.,  a  commissioner  of 
forfeited  and  delinquent  land,  sells  a  tract  of  land 
and  receives  the  purchase  money.  He  is  then  re- 
moved and  B.  is  appointed  in  his  place.  B.  has  no 
authority  to  convey  the  land  to  the  purchaser:  and 
his  conveyance  does  not  pass  the  title.  Miller  v. 
Williams,  15  Gratt  218. 

In  such  a  case  the  court  must  make  an  order 
directing  B.  to  convey  the  land  before  he  can  make 
a  valid  conveyance.  Miller  v.  Williams,  16  Gratt 
218. 

Two  Commtasloaers— One  May  Act.— Where  there 
are  two  commissioners  of  forfeited  and  delinquent 
lands  in  one  county,  they  are  not  required  to  act 
jointly;  but  each  may  act  separately,  and  his  deed 
will  convey  title  to  land  sold  by  him.  Miller  v. 
Williams,  16  Gratt  818;  Httchcox  v.  Rawson,  14 
Gratt  684.  See  ante,  "By  Whom  Made."  IX.  F.  7; 
poet,  "The  Execution."  IX,  H.  4. 
12.  The  dbunqubnt  List. 

What  It  Mast  5how.— The  delinquent  list  must 
conform  to  the  requirements  of  the  statute,  which 
are  that  the  name  of  the  person,  the  residence,  the 
estate  held,  the  quantity  of  land,  the  description 
and  local  situation  of  the  land,  distance  and  bear- 
ing from  the  courthouse,  amount  of  taxes,  and 
why  returned  delinquent,  should  all  be  specified. 
Here  none  of  these  appear  plainly,  and  some  not  at 
all.  Hutchlngs  v.  Gilmer.  1  Va.  Dec.  614.  But  see 
poet,  "Curative  Statutes."  IX.  F,  16. 

Bxamtoation  by  Coart  -The  failure  of  the  record 
to  show  that  the  Us!  of  delinquent  lands  was  exam- 
ined by  the  county  or  corporation  court,  or  the 
Judge  thereof  in  vacation,  constitutes  a  fatal  defect 
in  the  tiUe.    Hutchlngs  v.  Gilmer.  1  Va.  Dec.  405. 

Certification.— A  board  of  supervisors  of  a  county 
have  no  power  under  the  general  statutes  of  this 
commonwealth  to  certify  amended  and  supple- 
mental delinquent  tax  returns  by  the  treasurer. 
Acts  1874-5.  p.  847  et  eeq,  and  Acts  1877-8.  p.  188,  et  eeq. ; 
Board  of  Supervisors  of  Henrico  Co.  v.  McG ruder, 
84  Va.  828,  0  S.  E.  Rep.  288. 
Necessary  Affldavit— The  law  requires  the  sherifE 
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to  append  to  his  return  of  delinquent  lands  a  pre- 
scribed affldaTit  If  be  omits  to  do  so,  and  such 
land  is  subsequently  sold  by  the  sheriff,  and  by  him 
purchased  on  behalf  of  the  state,  such  omission  will 
vitiate  the  sale,  and  the  state  will  thereby  acquire 
no  title  to  the  land.  McOhee  v.  Sampselle,  47  W. 
Va.  862,  84  S.  E.  Rep.  815. 

Time  of  AppeadlBff  Affidavit  Inmaterlai.— The  fact 
that  the  sheriff  did  not  append  his  affidavit  to  the 
delinquent  list  before  posting  the  same  at  the 
front  door  of  the  courthouse,  instead  waiting 
until  he  presented  the  same  to  the  county  court,  is, 
it  would  seem,  an  immaterial  technicality,  not  at 
all  misleadiufir  the  land  owner.  White  v.  Wilkin- 
son, 51  W.  Va.  106.  41  S.  E.  Rep.  187. 

Evidence  Allande  Inadmissible  on  Loss.— The  report 
of  the  forfeited  lands  in  the  county  beinff  lost,  and 
the  report  of  the  sale  of  the  land  not  showing  plainly 
the  land  sold  or  the  interest  which  the  person  in 
whose  name  it  was  forfeited  held  therein,  it  was 
not  competent  for  the  commissioner  to  resort  to 
evidence  aUunds  to  ascertain  these  facts;  and 
therefore  his  deed  is  invalid.  Miller  v.  Williams,  15 
Gratt  218. 

Posting  the  Ust— In  order  that  lands  may  be  le- 
firally  returned  delinquent,  a  copy  of  the  delinquent 
lisu  must  be  posted  at  the  front  door  of  the  court- 
house of  the  county  at  least  two  weeks  before  the 
session  of  the  county  court  at  which  they  are  pre- 
sented for  examination.  Sommers  v.  Ward,  41  W. 
Va.  76,23  8.  E.  Rep.  520. 

Must  5how  In  Whose  Name  Delinquent.— In  Dequa- 
sle  V.  Harris,  16  W.  Va.  860,  this  court,  by  Grbbn, 
President,  said :  "The  failure  of  the  report  of  the 
sheriff  to  show,  in  whose  name  the  land  in  contro- 
versy was  taxed  for  the  year  1870  for  the  delin- 
quency to  pay  the  taxes  of  that  year,  being  in  part 
the  basis  of  the  sale,  was  not  a  mere  irregularity, 
which  might  be  cured  either  by  this  provision  in 
the  Code  or  in  the  acts  of  1873-8,  but  it  was  an  omis- 
sion in  a  material  and  essential  particular,  which 
could  not  be  cured  by  the  recitals  in  the  deed,  and 
which  necessarily  vitiated  the  tax  deed."  Jones  v. 
Dlls,  18  W.  Va.  764. 

18.  List  or  SaijKs. 

nust  Be  Returned  In  Ten  Days.— The  failure  of  the 
officer  to  make  his  return  of  the  delinquent  sales 
within  the  ten  days  required  by  statute,  must  be 
regarded  as  such  an  omission  and  irregularity  as 
will  vitiate  any  deed  made  by  the  clerk  in  pursu- 
ance thereof.  McOhee  v.  Sampselle,  47  W.  Va.  858, 
84  S.  E.  Rep.  817;  Barton  v.  Gilchrist,  19  W.  Va.  228. 

Failure  to  Note  Return  Fatal.— If  the  clerk  of  the 
county  court  omits  to  note  in  his  office  the  day  on 
which  the  sheriff  returns  to  his  office  the  list  of 
lands  sold  for  delinquent  taxes,  such  omission  will 
render  any  deed  made  to  the  purchaser  of  lands  so 
sold  and  returned,  invalid.  Simpson  v.  Edmiston, 
23  W.  Va.  675;  Barton  v.  Gilchrist,  19  W.  Va.  288; 
McCallister  v.  Cottrille,  24  W.  Va.  178:  DeForest  v. 
Thompson,  40  Fed.  Rep.  875. 

Copying  and  Transmission  to  Auditor.— But  the 
fact  that  the  office  shows,  that  such  list  was  not 
copied  on  the  record  book  for  more  than  twenty 
days  after  the  return  of  tbe  list  to  that  office,  or 
that  it  was  not  transmitted  to  the  auditor  within 
these  twenty  days,  or  the  fact  that  the  office  failed 
to  show,  when  such  list  was  actually  copied  on  the 
record  book  or  when  it  was  transmitted  to  the  au- 
ditor, will  not  invalidate  a  deed  made  by  the  re- 
corder, though  but  for  the  curative  statute  it  would 
probably  do  so.  for  by  law  these  facts  are  not  re- 
quired to  appear  in  the  recorder's  office,  and  if  they 
did  appear  by  an  unofficial  act  of  the  recorder,  they 
could  have  no  effect  to  Invalidate  the  deed  of  the 
purchaser.    Barton  v.  Gilchrist,  19  W.  Va.  228. 


For  it  was  not  the  official  duty  of  the  recorder  to 
note  when  he  actually  copied  such  list  on  tbe 
record  book,  nor  when  he  transmitted  it  to  the 
auditor.    Barton  v.  Gilchrist,  19  W.  Va.  288. 

Affidavit  Required.— The  law  requires  the  sheriff  to 
append  to  his  return  of  sales  of  delinquent  lands 
a  prescribed  affidavit  If  he  omit  to  do  so,  or  omit 
from  such  affidavit  a  material  or  substantial  por- 
tion of  it  as  so  prescribed,  the  clerk  should  not 
make  the  purchaser  a  deed.  Jackson  v.  Kittle.  81 
W.  Va.  207,  12  S.  E.  Rep.  484;  McGhee  v.  SampseUe, 
47  W.  Va.  882,  84  S.  E.  Rep.  815. 

Omission  to  Deny  Former  interest.— The  omission 
by  the  sheriff,  from  his  affidavit  appended  to  his 
list  of  sales  of  delinquent  lands,  of  the  words:  *7^or 
have  I  at  any  time  been  directly  or  indirectly  in- 
terested in  the  purchase  of  any  of  said  real  estate.*' 
is  not  an  Irregularity  but  a  fatal  defect  In  the  sale, 
raising  a  presumption  of  the  violation  of  S  9,  ch.  Si 
of  the  Ck>de,  and  invalidates  a  deed  made  in  pursu- 
ance of  such  sale.  McClain  v.  Balton.  60  W.  Va.  181. 
40  S.  E.  Rep.  609;  State  v.  Eddy.  41  W.  Va.  96.  88  S.  E. 
Rep.  529.  See  contra,  Boggess  v.  Scott,  48  W.  Va. 
816,  87  S.  E.  Rep.  661,  where  it  is  said  thaL  no  irreff- 
ularity  in  the  affidavit  to  a  list  of  lands  sold  for 
taxes  will,  after  deed  made  and  recorded,  invali- 
date such  deed,  but  it  is  otherwise  before  sach 
deed  is  made. 

"This  defect,  if  it  in  fact  existed  in  the  original 
affidavit,  would  vitiate  the  sale,  because  Hays  v. 
Heatherly,  86  W.  Va.  618,  15  S.  E.  Rep.  888;  Jack- 
son V.  Kittle,  84  W.  Va.  907.  13  &  E.  Rep.  484: 
Baxter  v.  Wade,  39  W.  Va.  281, 19  S.  B.  Rep.  404.  hold 
such  a  defeat  sufficient  to  prevent  a  deed  under  the 
sale;  and  Phillips  v.  Minear,  40  W.  Va.  56.  90  S.  E. 
Rep.  924,  goes  further,  and  holds  that  such  defeat 
will  not  merely  prevent  the  execution  of  a^deed  na- 
der  the  sale,  but  will  avoid  a  deed."  Winning  v. 
Eakin.  44  W.  Va.  19,  28  S.  E.  Rep.  757;  Johnson  t. 
Minear.  40  W.  Va.  160.  20  S.  E.  Rep.  928,  follows  Pbil- 
lips  V.  Minear,  40  W.  Va.  58,  20  S.  E.  Rep.  924. 

Defect  Only  In  Record.— But  if  the  defect  is  only 
in  the  affidavit  as  recorded  in  the  clerk*s  office  of 
the  county  court  but  did  not  in  fact  exist  in  the 
original  affidavit  found  in  the  auditor's  office,  such 
defect  will  not  affect  the  deed  under  the  tax  sale. 
Winning  v.  Eakin,  44  W.  Va.  19,  28  &  E.  Rep.  7S7: 
Nuzum  V.  McEldowny,  46  W.  Va.  207.  82  &  E.  Bep. 
1024. 

Oral  evidence  Incompetent  to  Cure  Delect— If  an 
affidavit  of  a  sheriff  to  a  list  of  sales  of  dellnqoent 
lands  is  irregular,  in  not  showing  that  the  sheriff 
had  no  interest  in  the  sale,  the  irregularity  cannot 
be  cured  by  oral  evidence  of  his  want  of  such  inter- 
est   Boggess  V.  Scott  48  W.  Va.  816. 87  S.  E.  Rep.  661. 

Omission  of,  *'as  Well  as  a  Ust,  etc."— An  omis- 
sion from  an  affidavit  to  a  list  of  sales  of  delinquent 
lands  of  the  .words,  "as  well  as  a  list  of  all  the 
real  estate  redeemed,  and  the  names  of  the  persona 
who  redeemed  the  same,"  will  not  viUate  a  sale 
for  taxes  after  deed  made.  Kendall  v.  Scott  48  W. 
Va.  251,  87  S.  E.  Rep.  531;  Jackson  v.  KltUe.S4W. 
Va.  207,  12  S.  E.  Rep.  484. 

Failure  of  List  to  5how  Estate  Held -BUect -The 
omission  to  state,  in  the  list  of  sales  returned  by 
the  sheriff,  the  estate  held  by  the  owner  in  the 
tract  sold,  is  an  irregularity  which  Is  cured  after 
the  tax  deed  is  executed.  SUte  v.  Sponaogle.  45 
W.  Va.  415,  82  S.  E.  Rep.  288,  disapproving  the  con- 
trary opinion  expressed  in  Jones  v.  Dlls.  18  W. 
Va.  764;  Barton  v.  Gilchrist  19  W.  Va.  280. 

Charged  "to  Heirs,**  Sufficient.— The  nature  of  the 
estate  sold  does  appear  in  this  list  (where  land  sold 
was  charged  to  the  heirs,  as  appeared  by  the  list),  ai 
none  but  a  fee  simple  estate  descends  or  can  be  held 
by  heirs,  and  this  mode  of  charging  the  land  implied. 
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necessarily,  that  the  estate  sold  was  a  fee  simple, 
and  therefore  this  Irreffularlty  wonld  not  vitiate  the 
deed.    Barton  v.  Qilcbrlst,  10  W.  Va.  »1. 

Showing  Hour  and  Place  of  5olo.— The  failure  of  a 
list  of  sales  to  show  that  the  sale  was  at  the  front 
door  of  the  conrthonse  or  between  the  hoars  of  10 
a.  m.  and  4  p.  m.  will  not  affect  the  deed  under  a  tax 
sale.  Winning  v.  Eakin.  44  W.  Va.  10.  S8  S.  E.  Rep. 
757:  Nnzum  t.  McEldowney.  4«  W.  Va.  907,  8S  S.  E. 
Bep.  10B4. 

Psilare  to  Show  In  Whose  Name  Deilnquent.—Under 
chapter  one  hundred  and  seventeen  of  the  acts  of 
1872-8.  if  the  report  of  tax  sales  recorded  In  the 
county  clerk*s  office  fails  to  show  in  whose  name 
a  uarticnlar  tract  of  land  was  charged  for  a  certain 
year,  and  this  tract  of  land  is  sold  for  the  taxes 
<dellnqnent  for  that  year  only  or  for  that  year  and 
other  years  jointly,  the  tax  deed  executed  by  the 
clerk  of  the  county  court,  though  in  due  form,  and 
though  it  recites  in  whose  name  the  tract  of  land 
was  charged  for  each  year,  will  be  held,  when  said 
report  is  produced,  as  null  and  void.  The  material 
fact  cited  in  the  deed,  that  It  was  uxed  in  the  name 
of  a  certain  named  party  for  such  year,  while  prima 
facte  true,  may  be  contradicted  by  the  production  of 
the  sheriff's  report  of  the  sales.  Dequasie  v.  Harris, 
16  W.  Va.  845. 

Act  of  i8S6— Paiiare  to  Continne  or  Conflrni  Patal— 
As  to  Purchatar  without  Notice  of  Sale.— The  act  of 
February  S6. 1826.  $  6,  provides  that  within  thirty 
days  after  a  tax  sale,  treasurer  shall  report  same  to 
county  court  at  its  next  term,  which  shall  enter  of 
record  the  fact  of  return  of  report,  and  shall  con- 
tinue the  matter  until  the  next  term  for  exceptions 
to  be  filed  by  any  person  affected  thereby;  and  if 
no  cause  be  shown  to  the  contrary,  the  court  shall 
confirm  the  sale  and  make  it  binding  upon  the  par- 
lies In  interest:  and  a  writ  of  possession  may  be 
granted  to  the  purchaser  at  any  time  thereafter  on 
demand.  A  sale  made  December  10,  1887.  under 
said  act  to  appellant,  was  reported  as  therein  di- 
rected, but  not  continued  to  the  next  term  for  ex- 
ceptions, and  never  at  that,  or  any  other  term, 
confirmed,  no  writ  of  possession,  and  purchaser 
never  had  possession.  Six  months  later  same  land 
was  sold  under  decree  of  the  circuit  court,  and  the 
sale  was  duly  confirmed  and  the  purchaser,  the 
appellee,  paid  the  entire  purchase  money  and  re- 
ceived his  deed  of  conveyance,  and  the  possession, 
which  he  held  for  nearly  two  years,  without  notice, 
actual  or  constructive  of  the  tax  sale.  At  its  Jan- 
nary  term,  1800,  the  county  court  made  an  order 
requiring  a  plat  and  a  certificate  of  survey  of  said 
property  made  by  the  county  surveyor  and  returned 
to  the  court  by  the  appellant,  and  reciting  the  pur- 
chase by  the  appellant  of  said  land  at  a  sale  of  lands 
delinquent  for  taxes  by  said  treasurer  as  aforesaid, 
to  be  recorded,  and  that  the  clerk  make  the  neces- 
sary deed  conveying  said  land  to  the  appellant, 
which  deed  was  accordingly  made.  In  a  suit  in 
chancery  brought  by  appellee  to  remove  from  his 
title  the  cloud  thereon  occasioned  by  said  tax  deed, 
the  circuit  court  rightly  adjudged  the  latter  deed 
null  and  void.  Boon  v.  Simmons.  88  Va.  SCO,  18  S.  £. 
Rep.  488. 

Eznnipla  of  Insufficient  Report.— Beport  of  officer 
selling  land  as  delinquent  for  taxes,  not  sworn  to 
nntil  one  year  after  day  of  sale,  showing  that  the 
land  owners  were  chargeable  with  the  delinquent 
taxes,  the  quantity  of  land,  the  amount  of  taxes  and 
penalty,  and  the  amounts  of  liens  and  penalty,  the 
aggregate  whereof  making  the  amount  of  purchase 
money  at  which  the  claimant  became  purchaser  at 
the  sale,  but  entirely  omitting  the  residence  of  the 
owners,  the  estate  held,  the  local  description  of  the 
land,  the  distance  and  bearing  from  the  courthouse, 


and  amount  of  county^  levy,  and  misstating  the 
years  for  which  the  taxes  were  delinquent,  is  not  in 
conformity  with  the  requlremenu  of  the  sUtute 
under  which  the  sale  was  made,  and  the  purchaser 
acquired  no  valid  title  to  the  land.  Bond  v.  Petit, 
80  Va.  474, 16  S.  E.  Bep.  666.  (Here  no  tax  deed  had 
been  executed,  and  an  injunction  was  being  sought 
against  such  a  deed.) 

14.  BaouLAsmr  of  SAXiB— Bubdbn  or  Paoor. 

What  Purchaser  Pormeriy  Had  to  Show.  —The  sheriff 
cannot  sell  land  for  nonpayment  of  taxes  without 
showing  that  it  had  been  actually  taxed,  by  the 
commissioners  valuing  and  rating  it.  and  returning 
it  in  their  list  to  the  clerk,  and  a  party  claiming 
under  a  tax  deed  from  the  sheriff  must  produce  the 
evidence  of  this,  from  said  tax  UsU.  Nalle  v.  Fen- 
wick,  4  Rand.  608. 

He  must  also  show  in  the  same  way  that  the 
amount  of  taxes,  for  which  the  distress  and  sale 
were  made,  was  actually  due.  Nalle  v.  Fenwick, 
4  Rand.  608. 

The  act  of  I  TBI  required  that  where  land  was 
distrained  for  taxes  there  should  be  given  at  least 
four  weeks'  notice  In  the  public  papers  before  any 
sale  should  be  made  of  the  same,  and  the  claimant 
under  a  tax  deed  for  such  laud  must  make  it  appear 
in  evidence  that  such  advertisement  was  made. 
Nalle  V.  Fenwick,  4  Rand.  608:  Williams  v.  Peyton.  4 
Wheat.  77. 

This  proviso  of  the  act  of  1781,  though  not  con- 
tained in  the  law  of  1782.  was  yet  not  repealed 
thereby,  as  both  laws  might  well  stand  together. 
Nalle  V.  Fenwick,  4  Rand.  608.  See  Yancey  v.  Hop- 
kins. 1  Munf.  480. 

And  even  had  it  been  repealed,  still  the  due  notice 
and  advertisement  required  by  the  act  of  1782.  for 
sales  of  personal  chattels,  must  be  shown  to  have 
been  given.  NaUe  v.  Fenwick.  4  Rand.  608;  WUllams 
V.  Peyton.  4  Wheat  77. 

Now  the  deed  iUelf  is  prima  facie  evidence  of 
compliance  with  these  prerequisites.  Flanagan  v. 
Orlmmet,  10  Qratt  488. 

Act  of  1809  and  1814.— The  8th  section  of  the  act  of 
1800  reversed  the  rule  established  and  so  long 
enforced  by  the  repeated  decisions  of  this  and  other 
courts.  Instead  of  throwing  on  the  claimant  the 
burden  of  showing  tbat  every  prerequisite  to  the 
sale  had  been  complied  with,  it  made  the  deed  itself 
prima  facie  evidence  of  such  compliance,  and  suffi- 
cient to  pass  tbe  title  of  the  former  owner,  until  it 
was  successfully  impeached  by  proof  of  irregularity 
coming  from  the  contesting  party.  Flanagan  v. 
Orlmmet,  10  Gratt  488;  Hutchings  v.  Oilmer.  1  Va. 
Dec.  602. 

If  the  8th  section  of  the  act  of  1800  was  not  em- 
braced by  the  provisions  of  the  act  of  1814,  then  it 
did  not  come  within  the  purview  of  the  latter  act; 
and  being  in  pari  materia,  and  not  inconsistent  with 
any  portion  thereof,  it  continued  in  full  force.  But 
as  the  latter  act.  In  my  view,  contains  substantially 
the  same  provision,  the  question  ceases  to  be  of 
much  interest    Flanagan  v.  Grimmet,  10  Gratt  486w 

Purposein  View.— Theactof  Feb.  6,  1800,  and  the 
subsequent  one  of  Feb.  0. 1814.  were  passed  with  two 
ends  in  view.  It  was  necessary  on  one  hand,  to 
protect  the  owner  who  had  paid  his  taxes;  and  on 
the  other,  to  give  to  those  who  were  invited  to  pur- 
chase land  sold  by  the  officer  of  the  law  something 
like  a  reasonable  assurance  of  acquiring  a  good 
title,  to  justify  them  in  paying  taxes  thereafter  and 
improving  the  land.  Flanagan  v.  Grimmet,  10 
Gratt  427. 

The  act  of  1814.  so  far  as  it  respects  sales  under 
this  law.  was  designed  to  abrogate  the  rule  which 
required  the  claimant  to  prove  that  all  the  prerequi- 
sites of  the  law  had  been  complied  with.    His  deed 
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furnished  prima  faeie  eTldence  of  title  when  made 
by  the  officer  of  the  law.  Upon  this  he  could  rest  un- 
less its  Irregularity  was  shown  by  the  contesting 
party;  and  after  the  time  limited  it  could  be  ques- 
tioned for  such  irreffularltles  only  as  appeared  on 
the  face  of  the  proceedlnars.  Flanagan  v.  Grlmniet 
10  Gratt  486. 

By  the  provision  in  the  first  act  the  cause  of  sale 
was  to  be  recited  in  the  deed.  The  cause  of  sale 
was  the  nonpayment  of  taxes  for  which  it  was  re- 
turned delinquent.  The  last  act  was  more  specific, 
and  required  the  circumstances  of  the  sale,  and  the 
amount  of  the  purchase  money  to  be  recited. 
Flanagan  v.  Grim  met,  10  Gratt.  480. 

/XircumstanoM  of  Sale. '*->The  court  said:  **By  the 
circumstances  of  the  sale.  I  do  not  understand 
that  the  deed  is  to  recite  all  the  steps  to  be  taken 
by  the  various  officers  which  preceded  the  sale,  but 
the  circumstances  attending-  the  sale  itself.  That 
is  to  say,  that  the  sale  was  made  at  the  time  and 
place  prescribed  for  the  sale  of  lands  returned  as 
delinquent:  tbat  the  subject  of  sale  was  land  so  re- 
returned  as  delinquent:  if  less  than  the  whole  lot 
or  tract  was  sold,  how  much  was  sold,  who  was  the 
purchaser,  and  the  amount  of  the  purchase  money. 
These  are  the  circumstances  attending  the  sale; 
they  show  the  cause  of  It:  and  the  deed  need 
contain  no  other  recitals."  Flanagan  v.  Grlmmet, 
10  Gratt.  48& 

Need  Not  Set  Out  Adyertlsemeiit— The  yalldity  of  the 
deed  does  not  depend  upon  its  containing  a  recital 
that  the  land  was  advertised,  and  the  failure  to  set 
forth  the  mode  in  which  it  was  so  advertised  should 
not  vitiate  it.    Flanacran  v.  Grlmmet,  10  Gratt.  487. 

Nor  is  it  fatal  to  set  forth  in  the  deed  in  a  general 
way  the  proceedings  by  advertisement  and  sale, 
thouffh  it  is  surplusage,  provided  they  be  not  incon- 
sistent with  the  fact  that  the  sale  was  advertised 
as  required  by  law.  Flanagan  v.  Grlmmet,  10  Gratt. 
486,487. 

The  deed  should  have  been  admitted  to  go  in  evi- 
dence to  the  Jury,  as  jnima  facie  evidence  of  title, 
thouffh  it  mlffht  have  been  ineffectual  to  pass  title. 
It  was  competent  to  show,  by  the  deed  and  other 
evidence,  an  actual  entry  under  a  claim  of  title, 
and  a  continued  holdiufir  thereunder,  so  as  to  make 
out  a  title  or  right  of  entry  by  actual  possession. 
Flanaflran  v.  Grlmmet,  10  Gratt.  441. 

As  holding-  that,  under  a  sale  made  by  a  sheriff 
under  the  statute  of  1814  for  taxes  in  arrear.  the 
one  claimlnfiT  under  the  sheriff's  deed  must  show 
that  the  sheriff  strictly  pursued  the  statute  in  the 
steps  preparatory  to  the  sale,  the  case  of  Chapman 
V.  Bennett,  2  Leifirh  8S9,  was  cited  in  Hays  v.  Heath- 
erly,  86  W.  Va.  639.  15  S.  £.  Rep.  289.  See  in  accord. 
foot-note  to  Wilsons  v.  Bell.  7  Leigh  22.  But  see 
foot-note  to  Flanafran  v.  Grlmmet,  10  Gratt.  421. 

Rule  Cbanyed  by  "Plaaayui  v.  Qrlioniet*'— The  de- 
cision in  Flanagan  v.  Grlmmet,  10  Gratt  481,  re- 
versed the  rule  so  loufir  established  and  enforced  by 
repeated  decisions  of  this  court,  and,  instead  of 
making  it  Incumbent  upon  the  claimant  under  a 
sale  of  delinquent  land  to  show  that  every  prereq- 
uisite to  the  sale  had  been  compiled  with.  It  made 
the  deed  Itself  jyrima  facie  evidence  of  such  com- 
pliance, and  sufficient  to  pass  the  title  of  the 
former  owner,  until  It  was  saccessfuUy  impeached 
by  proof  of  irregularity  coming-  from  the  contest- 
ing party.  Bond  v.  Pettit,  88  Va.  482.  16  S.  E.  Rep. 
666. 

But  this  presumption  in  favor  of  the  regularity 
of  the  proceedings  attaches  only  after  a  valid  deed 
has  been  executed.  Bond  v.  Pettit,  88  Va.  474.  16  S. 
E.  Rep.  666. 

A  purchaser  at  a  sale  of  lands  made  by  a  commis- 
sioner of  delinquent  lands,  is  not  bound  to  prove 


that  all  the  previous  proceedinffs  of  the  commie- 
sioner  and  the  court  were  refirnlar.  The  proceeding 
is  one  in  the  nature  of  a  judicial  proceeding,  and 
the  orders  and  decree  of  the  court  made  in  it  are 
conclusive,  at  least  upon  stransrers.  Smith  v.  Chap- 
man. 10  Gratt  446:  Twifirgs  v.  ChevaUie.  4  W.  Va.  487. 
See  this  case  criticized  in  McClure  v.  Maitland.  M 
W.  Va.  678;  foot-note  to  principal  case. 

Title  of  Pormor  Owner  Mast  Be  Shown.— To  make  a 
tax  deed  available  as  a  muniment  of  title,  it  must  be 
shown  at  some  stasre  of  the  trial  that  a  penon  in 
whose  name  the  same  was  returned  delinquent  bis 
heir,  devisee  or  other  person  claiming  by.  through  or 
under  him,  had  title.  Flanaffan  v.  Grlmmet  l» 
Gratt  448. 

Officer**  Aathorlty.— Where  land  was  aold  by  a 
deputy  sheriff  for  his  principal  for  nonpayment  of 
taxes,  and  a  conveyance  mado^by  the  deputy,  it  was 
Indispensably  necessary  to  prove  that  the  one  was 
sheriff  and  the  other  his  deputy.  Rockbold  v. 
Barnes.  8 Rand.  478;  Flanagan  v.  Grlmmet  lOGratt 
448. 

The  recitals  in  a  Ux  deed  were  not  evidence,  with- 
out other  proof,  of  the  authority  of  the  officer  cxe- 
cutluiT  it  to  make  the  conveyance.  Christy  v. 
Minor  (1810).  4  Mnnf.  486l 

And  this  was  true  of  any  other  act  in  poi*  or  mat- 
ter of  record  on  which  the  validity  of  the  deed 
depended.  Allen  v.  Smith.  1  Leifirh  881:  Williams 
V.  Peyton.  4  Wheat    77. 

And  no  lapse  of  time,  other  than  what  would  cure 
the  absence  of  any  other  link  in  the  chain  oi  title  to 
real  property,  would  supply  by  presumption  the 
want  of  such  evidence.  Allen  v.  Smith.  1  Leigh 
231. 

And  no  vaffue  statement  in  the  deposition  of  the 
collector  of  direct  taxes,  that  he  had  advertised  and 
made  the  sales  in  exact  pursuance  of  the  acts  of 
couflrress  In  relation  thereto,  would  be  sufficient 
Jesse  V.  Preston,  5  Gratt  120.  cltlnflr  and  approving 
Allen  V.  Smith,  Williams  v.  Peyton,  tupra,  and 
distinguishinfir  and  approving  Roblnett  v.  Preston.  4 
Gratt  141.  That  was  the  case  of  a  sale  of  land  by  a 
sheriff  under  an  execution.  Actual  possession  had 
been  taken  and  held  by  the  party  claiming  under  the 
sale  and  deed  of  the  sheriff  for  a  sufficient  length  of 
time  to  bar  a  recovery  by  the  original  owner,  if  the 
possession  could  be  considered  adverse  to  his  title, 
and,  to  support  the  possession,  the  presumption  of 
the  refiTUlarity  of  the  proceediufirs  was  allowed. 

Tax  Purchasers  Necessary  Parties  to  Salt  agalast 
Land.— The  object  of  the  plaintiff  In  a  suit  to  enforce 
thelienof  a  judgment  asralnst  certain  land  as  the 
property  of  the  jndfirment  debtor,  which  is  claimed 
by  others  under  a  tax  deed  therefor,  being-  to  re- 
move the  obstruction  raised  by  the  sale  of  the  sher- 
iff, the  only  necessary  parties  thereto  are  those  who 
claim  title  under  that  proceeding.  Nalle  v.  Pen- 
wlck.  4  Rand.  686. 

All  Requirements  Must  Be  Strictly  Observed.— 
Whenever  an  authority  Is  griven  to  any  person,  or 
officer,  by  law.  whereby  the  estates  or  interests  of 
other  persons  may  be  forfeited  and  lost  or  other- 
wise affected,  such  authority  must  be  strictly  par- 
sued  In  every  instance.  And  any  omission,  or  mis- 
take, in  the  performance  of  those  duties  which  the 
law  prescribes  will  vitiate  the  whole  proceeding. 
Yancey  V.  Hopkins.  1  Munf.  428;  AUen  v.  Smith.  1 
Leigh  250:  Jesse  V.  Preston,  6  Gratt  181;  Hutchings 
V.  Gilmer,  1  Va.  Dec.  502;  Carroll  v.  Brown,  tt  Gratt 
788. 

And  still  all  acts  prescribed  by  the  statute  most 
be  performed  In  the  place,  manner  and  time 
therein  named.  Every  provision  In  which  the 
owner  can  possibly  have  an  interest  must  be 
strictly  obeyed,  else  the  tax  title  will  be  void.  The 
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maxim,  caveat  emptor,  applies  with  ffreat  force  to  the 
purchaser.  Boon  ▼.  Simmon s.  88  Va.  260,  18  S.  £. 
Rep.  489.    (Here  a  tax  deed  had  issued.) 

When  the  yalidlty  of  a  deed  depends  upon  acts  In 
j>ais,  the  party  claiming  under  it  is  bound  to  prove 
performance  of  those  acts:  and  unless  there  be 
some  statute  making  the  recitals  in  the  deed  of  the 
person  makinfir  the  sale  prima /acU  evidence  of  the 
reffularlty  of  the  proceedinfirs,  the  acts  in  pais  re- 
lied on  to  sustain  the  sale  must  be  proved  by  evi- 
dence aliunde.  Flanag-an  v.  Orlmmet,  10  Oratt.  481. 
4^-6,  and  cases  cited:  Walton  v.  Hale.  9  Oratt.  194 
197-98;  Reusens  v.  Lawson,  91  Va.  226,  286.  21  S.  £. 
Rep.  847:  Deputron  v.  Young,  134  U.  S.  241,  26(h7:  Sul 
phar  Mines  Go.  v.  Thompson,  98  Va.  816. 26  S.  E.  Rep. 
232. 

Effect  of  Code  of  i860.— The  principle  that  where 
a  naked  power  is  arlven  by  law  to  an  officer  or  other 
person,  that  power  must  be  strictly  pursued,  especi- 
ally if  by  the  exercise  of  that  power,  the  estates  or 
rights  of  others  may  be  forfeited  or  lost  and  that  it 
will  devolve  on  him  who  claims  a  riffht,  under  the 
exercise  of  such  power,  to  show  that  it  was  in  all 
respects  pursued,  in  its  application  to  tax  titles,  was 
not  affected  by  the  provision  contained  inS£8,ch. 
37  of  the  Code  of  1860.  except  that  since  that  enact 
ment  the  irregularities  must  appear  on  the  face  of 
the  proceedings.  No  change  was  made  in  the  na- 
ture or  decree  of  the  irreffularity  in  the  proceedinfirs, 
but  only  in  the  evidence  required  of  its  existence. 
The  effect  of  the  statute  was  to  shift  the  onus  pro- 
bandi:  and  whereas,  before,  it  was  incumbent  on  the 
claimant  under  a  tax  title  to  prove  affirmatively 
ttiai  all  the  requirements  of  law  had  been  complied 
wiih.  it  is  now  necessary  for  those  clalminfir  afirainst 
the  tax  title,  to  show  irreflrularities  apparent  on  the 
face  of  the  proceedinfirs.  Hutchlufirs  v.  Qilmer,  1  Va. 
Dec  495.  See  Boon  v.  Simmons.  88  Va.  250.  18  S.  £. 
Rep.  439. 

In  a  case  in  which  such  irrefirularitles  are  clearly 
«hown.  the  deed  of  a  purchaser  of  land  at  a  tax  sale, 
will  be  annulled.  Hutchiuffs  v.  Oilmer,  1  Va.  Dec. 
495. 

But  the  term  ^'irrefirularitles  appearlnfir  on  the 
face  of  the  proceeding"  cannot  be  applied  to  mere 
acts  inpaie,  such  as  the  advertlslnflr  of  sale,  and  the 
tax  deed  cannot  be  questioned,  after  the  time  for 
redemption  has  elapsed,  by  parol  proof  of  the  fail- 
ure to  advertise  the  sale  as  the  law  prescribes. 
FUnasran  v.  Orlmmet.  10  Gratt.  427. 

Procoedlnca  Defective 00  Pace.— Where  the  proceed- 
infirs appearlnfir  In  the  office  of  the  clerk  of  the  county 
court,  upon  which  a  tax  sale  and  deed  are  founded, 
show  fatal  defects,  the  firrantee  in  such  deed  will 
not  be  reflrarded  as  a  bona  Ade  purchaser;  nor  will 
his  vendee  be  treated  as  a  bona  fide  purchaser;  be- 
cause a  purchaser  of  land  for  taxes  and  all  his  ven- 
dees are  deemed  to  have  notice  of  whatever  defects 
the  records  in  the  county  clerk's  office,  on  which  his 
<leed  Ls  founded,  disclose.  The  rule  of  caveat  emptor 
applies  strictly.    Simpson  v.  Edmiston,  28  W.  Va.  675. 

Lapse  of  Time— Effect- "Mere  lapse  of  time  will 
not,  of  itself,  afford  presumptive  evidence  of  the 
refiTularlty  of  a  tax  sale,  if  the  purchaser  and  those 
clalminfir  under  him  have  not  had  possession  under 
the  deed;  that  is,  the  antiquity  of  a  tax  deed,  if  no 
possession  has  been  taken  under  It,  affords  no  pre- 
sumption in  its  favor,  but  on  the  contrary,  operates 
the  more  stronfirly  afirainst  the  holder.  But  where 
the  tax  purchaser  has  been  in  possession  the  case  Is 
4llfferent  Here  the  responsibility  for  failure  to 
institute  proceedinfirs  to  test  the  validity  of  the 
title  rests  alone  upon  the  orlfirinal  owner."  Lennifir 
▼.  White,  I  Va.  Dec.  908. 

Thus,  where  property  was  sold  for  taxes  eifirhty 
years  aero,  durlnfir  which  time  the  former  owners 
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have  acquiesced  in  the  sale,  and  in  the  possession  of 
the  parctiaser  and  his  firrantees,  and  where  the  rec- 
ords of  the  court  in  which  the  proceedinfirs  were 
had  have  been  larsrely  destroyed  by  fire  and  war,  the 
sale  will  be  presumed  to  be  valid.  Lennifir  v.  White, 
1  Va.  Dec.  874. 

15.  CUBATTva  Statutes. 

Scope  and  Bffect-SecUon  26.  ch.  117  of  Acts  of 
1872-8  (curiufir  defecU)  does  not  dispense  with  doinar 
or  attempUufir  to  do  any  act  required  by  the  statute: 
but  the  most  that  can  be  said  of  It  is,  that  where  an 
attempt  has  been  made  to  comply  with  a  require- 
ment of  the  statute,  but  with  such  imperfect  suc- 
cess, as  to  show  irrefirularitles  in  the  attempt,  such 
irrefirularitles  shall  not  render  the  deed  void,  ex- 
cept under  the  circumstances  stated  in  the  statute. 
Orr  V.  Wiley,  19  W.  Va.  164. 

It  is  not  the  object  or  effect  of  the  curative  S  86  of 
ch.  81  of  CJode  to  impair  or  in  any  way  or  to  any 
derree  affect  f  9of  ch.  81.  or  to  prescribe  that  its 
violation  may  not  be  shown  by  implication. 
Phillips  V.  Minear,  40  W.  Va.  66.  90  S.  E.  Rep.  924. 

What  Reqttlroments  Bcsoatiat— Por  Leglslataro  to 
Say.— To  say  that  the  lefirislature  has  enacted  that 
certain  proceedinfirs  are  necessary  to  the  validity  of 
a  sale  of  real  estate  for  taxes  and  at  the  same  time 
to  say  that  the  omission  of  any  of  such  proceedlnors 
is  mere  Irrefirularlty  is  absurd.  If  any  of  such  pro- 
ceedinfirs may  be  omitted,  why  not  all?  How  can  we 
say  which  is  material  and  which  is  not?  The  lesr- 
islature  prescribes  the  rule,  not  the  courts;  and  we 
must  reflrard  all  the  requirements  of  the  statute  as 
alike  essential.  Whether  the  thinfir  required  has 
been  substantially  done  or  not  is  a  question  for  the 
courts.  Jones  v.  Dils.  18  W.  Va.  764:  Orr  v.  Wiley, 
19  W.  Va.  164. 

"The  true  construction  is  that  the  courts  must 
determine  whether  the  particular  Irrearularity  is 
such  as  would  mislead  a  man  of  ordinary  intelli- 
firence,  and  was  calculated  to  prevent  him  from 
redeemiufir  his  land,  and  thus  materially  prejudice 
his  rlfirhto.  If  the  irrefirularlty  was  of  this  charac- 
ter, and  would  naturally  produce  this  result,  it 
vitiates  the  tax  deed;  otherwise.  It  does  not."  Car- 
rell  V.  Mitchell,  87  W.  Va.  180, 16  S.  B.  Rep.  4S6;  Mc- 
Callteter  v.  Oottrllle,  24  W.  Va.  174;  Williamson  v. 
Russell,  18  W.  Va.  689. 

Receipt  to  Porchaser.- The  requirement  of  S  656  of 
the  Code  of  Vlrfirlnla,  that  a  receipt  shall  be  firlven 
by  the  treasurer  to  the  purchaser  for  the  amount 
of  purchase  money  received  by  him,  "Is  obviously 
Intended  for  the  protection  of  the  purchaser,"  and 
hence  would  not  seem  to  be  an  essential  step  In  the 
proceedlnfir.  Bond  v.  Pettlt,  89  Va.  485,  16  S.  E.  Rep. 
166.  See  to  same  effect,  Burlew  v.  Quarrier.  16  W. 
Va.  161. 

Does  Not  Authorize  Parol  Evidence.— Section  25  of 
ch.  117  of  the  acts  of  1878-8.  to  cure  irrefirulari- 
tles prior  to  the  execution  of  tax  deeds,  does  not 
authorize  the  Introduction  of  parol  testimony  to 
effect  the  validity  or  the  invalidity  of  a  tax  deed. 
But  the  lefiral  construction  and  effect  of  said  provi- 
sion is  to  declare  that  the  court  or  jury  shall 
determine  from  the  proceedings  of  record,  on  which 
such  deed  is  founded,  and  from  the  face  of  such 
deed  itself,  whether  or  not  any  such  irregularity 
appears  thereon  as  would  mislead  a  man  of  ordi- 
nary buslnesH  capacity,  and  was  of  such  a  character 
as  would  be  calculated  to  prevent  the  owner  from 
redeemlnsr  his  land  and  thus  materially  prejudice 
his  rlsrhts.  And  If  such  Irrefirularlty  thus  appears, 
it  must  be  conclusively  presumed  that  the  owner 
was  thereby  prejudiced  and  his  rlffhts  materially 
affected  and  such  deed  must  be  held  and  declared 
void.    McCalllster  v.  CottrlUe,  24  W.  Va.  174;  Carrell 
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466;  William 


T.  Mitchell,  87  W.  Va.  180. 10  S.  E.  Rep. 
son  v.  Russell.  18  W.  Va.  688. 

Constitutionality.— I/aws  enacted  to  fflve  confi- 
dence to  purchasers  in  the  sufficiency  of  tax  titles, 
and  thereby  to  promote  the  most  efficient  means  of 
collecting  delinquent  taxes,  but  which  irive  to  a 
land  owner  the  absolute  rlffht  of  redemption  for 
two  years  after  his  land  has  been  sold  for  taxes, 
cannot  be  said  to  be  in  contravention  of  the  four- 
teenth amendment  of  the  constitution  of  the  United 
SUtes,  which  provides  **that  no  man  shall  be 
deprived  of  his  property  without  due  process  of 
law.'*  because  they  cut  off  all  defenses  except  that 
the  taxes  were  not  chargeable  or  had  been  paid. 
Section  661  of  the  Code  is  a  valid  exercise  of  the 
legislative  power.  Citinff  and  following  Flanagan 
V.  Grlmmet.  10  Gratt  481:  Hobbsv.  Shumates,  11 
Oratt.  616;  Va.  Coal  Co.  v.  Thomas.  97  Va.  687,  84  S. 
£.  Rep.  486. 

Qtuere,  whether  that  part  of  I  26,  ch.  117.  Acts 
1878-8,  is  constitutional,  which  declares:  "Noirreffu- 
larlty  or  over  charge  as  to  a  part  of  such  taxes  or 
purchase  money,  nor  payment  of  a  part  of  such 
taxes,  shall  invalidate  the  sale  except  as  to  a  part 
of  the  real  estate  so  sold,  proportioned  to  the  whole 
thereof,  as  such  part  of  the  taxes  or  purchase 
money  is  to  the  whole  thereof?"  Campbell  v. 
Wyant,88W.  Va.708. 

Fully  Applllcsble  Only  after  Doed  Made.— in  a  suit 
brought  to  enforce  a  Judgment  lien  against  a  tract 
of  land,  a  party  who  presents  a  petition,  and  is 
made  defendant,  claiming  an  equitable  title  to  a 
portion  of  the  land  by  reason  of  his  purchase 
thereof  at  a  sale  made  by  the  sheriff  for  nonpay- 
ment of  taxes,  stating  that  he  has  not  yet  obtained 
a  deed  therefor,  will  not  be  protected  by  the  last 
clause  of  f  85,  ch.  180  of  the  Acts  of  1888,  as  to 
irregularities  and  defective  performance  of  his 
duties  by  the  sheriff  with  reference  to  said  sale,  to 
the  same  extent  as  he  would  if  he  had  obtained  a 
deed  for  said  land  before  he  became  a  party  to  said 
litigation.  Cur  Us  v.  Borland,  86  W.  Va.  184. 18  S.  E. 
Rep.  1118. 

Such  an  irregularity  Is  the  failure  to  return  the 
sheriff's  affidavit  to  the  delinquent  list  to  the 
clerk's  office  within  thirty  days  after  the  comple- 
tion of  the  sale,  as  required  by  S  14,  ch.  180  of  Acts 
1883.  Curtis  v.  Borland,  85  W.  Va.  184. 18  S.  E.  Rep. 
1118. 

Not  Retroactive.— The  curative  provisions  of  $85, 
ch.  81  of  the  Code  1800  are  not  retroactive  in  their 
operation,  and  therefore  they  only  apply  to  tax 
sales  made  after  they  were  passed.  Collins  v.  Sher- 
wood, 60  W.  Va.  188.  40  S.  E.  Rep.  603.  See  Forqueran 
V.  Donnally,  7  W.  Va.  114. 

Examples  of  Defects  Cured.— That  the  delinquent 
list  for  the  year  1890  omits  to  state  the  "estate  held," 
or  why  the  lot  was  returned  delinquent  and  that 
the  sheriff's  report  and  list  of  sales  omits  to  show 
the  amount  of  school  district  and  independent 
school  district  taxes  due  thereon,  including  interest 
and  commissions;  and  that,  while  the  caption  of 
such  list  shows  the  sale  to  have  been  made  the  9th 
of  December,  1881,  the  affidavit  appended  thereto 
states  that  the  said  list  contain  a  true  account  of 
the  real  esUte  sold  during  the  present  year,  and  it 
is  not  sworn  to  until  the  12tb  day  of  January,  1808, 
are  all  cured  by  the  provisions  of  S  85:  ch.  81,  of 
the  Code.  Gerke  Brewing  Co.  v.  St  Clair.  46  W. 
Va.  98,  83  S.  E.  Rep.  124.  See  ante,  "Surveyor's  Report 
and  Plat"  IX,  F.  10:  "The  Delinquent  List,"  IX,  F, 
18;  "List  of  Sales,"  IX,  F,  18. 

16.  Salb  or  Lands  Acqxtibsd  bt  Statb. 

o.  In  Viroinia, 

The    Application.— An     application    to   purchase 


commonwealth  for  delinquent  taxes,  stating:  "I 
hereby  make  application  to  purchase  a  tract  of 
land  standing  in  the  name  of  £.  H.  Lewis,  and  being 
town  lot  etc,  purchased  by  the  commonwealth  cf 
Virginia,  or  auditor  of  the  state  of  Virginia,  at  the 
sale  of  delinquent  lands,  December,  1808.  for  1891 
taxes,  and  at  the  date  of  the  application  standing  in 
the  name  of  E.  H.  Lewis,"  is  a  substantial  compli- 
ance with  the  statute  which  declares  that  the  apph- 
cation  shall  state  in  whose  name  the  land  stood  at 
the  date  of  the  purchase  by  the  commonwealth, 
and  also  the  perso'n  in  whose  name  it  stands  when 
the  application  is  filed.  Lewis  v.  Coons,  90  Va.  506, 
81  S.  E.  Rep.  904. 

An  application  to  purchase  lands  which  have  been 
purchased  by  the  commonwealth  for  delinqaent 
taxes,  which  offers  to  pay  the  amount  paid  by  tbe 
commonwealth  for  its  purchase  "and  all  subsequem 
taxes,  penalties,  costs  and  levies,"  is  insufficient  in 
that  it  omits  the  in  terest  provided  by  law.  An  offer 
to  pay  the  amount  required  by  law  is  sufficient  but 
if  the  application  specifies  what  the  applicant  will 
pay.  it  must  embrace  everything  required  by  law. 
Lewis  V.  Coons.  96  Va.  506,  81  S.  E.  Repu  904;  Baker  v. 
Briggs,  99  Va.  860,  88  S.  £.  Rep.  377. 

Service  Thereof.— Semble,  that  the  applicatioa  for 
purchase,  under  Acts  1895-8,  p.  819,  of  land  previously 
sold  for  taxes  and  bought  by  the  state,  might  be 
served  on  a  nonresident  by  an  officer  acting  as  a 
private  individual  without  the  sUte,  with  the  same 
effect  as  an  order  of  publication  duly  executed, 
provided  he  made  his  return  conform  to  the  re- 
quirements of  1 3238  of  the  Code.  Thomas  v.  Jones. 
94  Va.  766.  27  S.  E.  Rep.  818. 

Purchase  Money  Must  Be  Tendered  Tbeiewltli.— 
Under  the  act  of  assembly  approved  January  39. 
1896.  for  the  purchase  of  real  estate  previously  par- 
chased  by  the  commonwealth  for  delinquent  taxes 
and  levies,  the  applicant  to  purchase  must  tender 
the  purchase  money  along  with  his  application. 
While  the  act  contains  no  express  provision  on  Uiis 
subject  a  cash  sale  is  in  accordance  with  the  set- 
tled policy  of  the  state  on  the  sublect  and  this 
policy  will  not  be  departed  from  unless  the  statute, 
expressly  or  by  fair  implication,  requires  it  Brooke 
V.  Turner,  95  Va.  696,  30  S.  E.  Rep.  66. 

PcMM  Must  Be  Paid  or  Secured.— The  fees  prescribed 
by  1666  of  the  Code,  as  amended  (Acts  1899-1900,  pl 
856,)  are  intended  to  compensate  the  officers  for  the 
services  therein  enumerated,  but  other  incidental 
duties  are  imposed  upon  the  clerks,  the  compensa- 
tion for  which  is  not  specifically  provided,  and  for 
which  they  are  entitled  to  demand  the  fees  allowed 
by  ch.  ITS  of  the  Code.  If  these  are  not  paid  or 
secured,  the  clerk  may  refuse  to  receive  and  file 
an  application  to  purchase  from  the  com  moo- 
wealth.  Stone  V.  Caldwell,  99  Va.  498,  88  S.  E.  Rep. 
121. 

Clerk's  Charge  for  SUtemeat— On  an  applicatioa 
to  purchase  delinquent  lands  from  the  common- 
wealth, the  clerk  is  entitled  to  charge  for  only  ooe 
statement  of  the  amount  of  purchase  money  re- 
quired, and  one  calculation  of  Interest  for  the 
entire  time  the  laud  was  delinquent  although  it 
may  have  been  delinquent  for  a  number  of  yean. 
Stone  V.  Caldwell,  99  Va.  498.  89  S.  E.  Rep.  181. 

Clerk  Receives  Money  and  flakes  Deed.— The  clerk 
of  the  court  of  the  county  or  corporation  wherein 
land  is  situated  is  the  representative  of  the  state 
to  receive  the  taxes  due  upon  land  sold  for  delin- 
quent taxes  and  purchased  by  the  state,  whether 
from  the  owner  or  an  applicant  He.  and  not  tlie 
auditor,  is  the  proper  party  to  enloin  fromreoelr- 
lug  money  from,  and  making  a  deed  to.  a  proposed 
purchaser  from  the  commonwealth,  and  the  statote 
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city  of  Richmond  of  all  aniu  by  or  against  tbe 
commonwealtli  has  no  application.  The  clerk  is 
not  only  a  proper  but  a  necessary  party  to  such  a 
salt    Baker  v.  Briffffs,  90  Va.  800.  88  S.  E.  Rep.  277. 

A  bill  in  equity  will  lie  to  enjoin  a  clerk  from 
receiTinff  the  money  on  an  insufficient  application 
to  purchase  delinquent  land,  and  from  making  a 
deed  to  the  purchaser.  In  such  case  mandamus 
may  not  be  an  adequate  remedy  to  compel  a  clerk 
to  receive  money  tendered  by  the  former  owner. 
Baker  v.  Briffffs.  00  Va.  8(t0,  88  S.  E.  Rep.  877. 

Pomer  Owner's  Rlffhts.— After  the  purchase  by 
the  commonwealth  of  land  sold  for  delinquent 
taxes,  the  former  owner  and  those  claiming  under 
him  have  only  a  riffht  of  redemption  in  the  land, 
which  must  be  exercised  in  the  mode  prescribed  by 
law.  Until  redeemed,  there  can  be  no  further  sale 
for  taxes,  nor  can  the  former  owner,  before  re- 
demption, maintain  a  suit  to  vacate  a  second  sale 
for  delinquent  taxes,  or  to  remove  an  alleged  cloud 
upon  his  title  by  reason  of  such  sale,  as  the  whole 
title,  leffal  and  equitable,  is  vested  in  the  common- 
wealth by  the  first  sale.  Parsons  v.  Newman.  00 
Va.  208.  88  S.  E.  Rep.  180:  Baker  v.  Buckner,  00  Va. 
808.  88  S.  IS.  Rep.  28a 

5arveyaad  Report— When  Necessary. —Under  |008 
of  the  Code,  as  amended  by  Acts  1807-08.  p.  843. 
the  applicant  to  purchase  has  no  riffht  to  a  deed 
until  the  survey  and  report  therein  required 
have  been  made,  unless  the  corporation  court  has 
decided  that  such  survey  is  unnecessary.  Olenn  v. 
ChrisUan,  00  Va.  070,  88  S.  E.  Rep.  1015. 

Where  a  corporation  court  has.  under  the  provi- 
sions of  1 000  of  the  Code,  as  amended  by  Acts  1807-06, 
decided  that  an  additional  survey  need  not  be  made 
because  a  sufficient  description  of  the  lot  can  be 
obtained  from  the  records,  there  is  no  necessity  for 
a  report  by  the  city  encrineer,  and  hence  mandamus 
will  not  lie  to  compel  him  to  make  such  report 
Olenn  v.  CuUhaw.  00  Va.  077,  82  S.  E.  Rep.  1016. 

No  Second  Sale  Until  Redemption.— Where  land  has 
been  sold  for  delinquent  taxes  and  purchased  by 
the  commonwealth  it  cannot  be  asrain  sold  for  taxes 
until  It  has  been  redeemed,  and  if,  bein?  still  un- 
redeemed, it  is  subsequently  sold  and  conveyed  to 
a  purchaser  it  should  not  be  transferred  to  the 
purchaser  on  the  books  of  the  commissioner  of  the 
revenue.  Dooley  v.  Christian.  00  Va.  534.  32  S.  E. 
Rep.  54:  Olenn  v.  Brown,  00  Va.  888,  88  S.  E.  Rep.  180: 
Parsons  v.  Newman,  00  Va.  808.  88  S.  £.  Rep.  180: 
Baker  v.  Buckner.  90  Va.  888.  88  &  E.  Rep.  280. 

But  if  so  transferred  and  returned  delinquent  in 
his  name  and  sold  for  taxes,  the  owner,  at  the  date 
of  the  first  sale,  still  has  the  riffht  to  redeem,  and 
any  applicant  to  purchase  under  1 000  of  the  Code, 
as  amended  by  the  act  of  February  11,  1808.  must 
proceed  under  the  first  sale  and  srive  notice  to  the 
owner  at  that  time,  as  provided  by  said  act  He  is 
the  "previous  owner"  contemplated  by  the  act  and 
may  redeem  without  payinsr  the  five  dollars  penalty 
prescribed  by  that  act  until  a  proper  application  to 
purchase  is  filed,  in  which  he  is  named  as  the  pre- 
vious owner.  Dooley  v.  Christian.  00  Va.  684,  88  S. 
E.  Rep.  54. 

A  second  sale  for  taxes,  however,  acd  a  deed 
made  in  pursuance  thereof  to  a  purchaser  from  the 
common  wealth,  casts  a  cloud  upon  the  title,  which 
the  former  owner  may  file  his  bill  to  have  removed 
after  redemption  under  tne  first  sale,  but  not  be- 
fore. Glenn  v.  Brown.  00  Va.  828.  88  S.  E.  Rep.  180. 
See  anU^  ''After  Delinquency  and  Sale,  or  Forfei- 
ture," II.  A,  7. 

Right  to  Penalty.— The  riffht  to  the  five  dollars 
penalty  to  the  applicant  to  purchase  lands  pre- 
viously purchased  by  the  auditor  for  delinquent 
taxes,  provided  by  the  act  of  February  11, 1808,  at- 


taches immediately  upon  the  fllinsr  of  the  applica- 
tion to  purchase,  and  before  the  copies  provided 
for  by  the  act  have  been  issued  or  served  upon  any 
of  the  persons  mentioned  therein.  Brown  v.  Chris- 
tian, 00  Va.  854,  81  S.  E.  Rep.  81. 

Waiver  of  SUte*s  or  City's  RIffhU.— The  sUte  or 
city  may  waive  its  claim  as  a  purchaser  of  land 
sold  for  delinquent  taxes  upon  payment  of  the  sum 
due  for  taxes,  and  permit  the  heirs  and  creditors 
of  the  former  to  assert  their  risrhts  to  the  property 
in  subordination  to  the  amount  so  due.  The 
state's  purchase  of  the  land  for  delinquent  taxes 
does  not  deprive  the  widow  of  her  riffht  to  insist 
upon  her  homestead  as  against  creditors  of  her 
husband.  Davis  v.  Davis,  101  Va.  280.  48  S.  E.  Rep. 
858. 

When  Rifftat  to  Make  Defenses  Cut  Off.-ln  the 
case  of  tax  titles  acquired  under  1 000  of  the  Code,  It 
is  not  the  lapse  of  two  years  which  cuuoff  the 
former  owner  from  inquiring- into  the  various  steps 
by  which  his  title  has  been  divested,  but  that  effect, 
according  to  the  terms  of  the  statute,  is  only  pro- 
duced hy  the  execution  of  the  deed  by  the  clerk, 
and  its  recordation.  Thomas  v.  Jones,  08  Va.  828,  30 
S.  E.  Rep.  888. 

In  order  to  acquire  title  to  lands  purchased  by 
the  commonwealth  for  delinquent  taxes,  the  pro- 
posed purchaser  must  comply  with  all  the  provi- 
sions of  S  000  of  the  Code.  When  he  has  done  this 
and  rightly  gotten  his  deed,  he  comes  within  the 
protection  of  S  001.  and  no  question  can  be  raised  as 
to  the  regularity  of  the  proceedings  by  which  the 
commonwealth  acquires  its  title,  except  as  therein 
provided,  but  he  is  not  entitled  to  the  benefit  of 
1 001  until  he  has  complied  with  all  the  provisions  of 
%  000.  Among  the  provisions  of  S  000.  as  amended,  to 
be  complied  with,  is  the  duty  to  give  notice  of  an 
intended  application  to  purchase  to  persons  hold- 
ing liens  on  the  land.  Va.  B.  &  L.  Co.  v.  Olenn,  00 
Va.  400,  30  S.  E.  Rep.  186. 

ConsUtnthNMllty.-The  act  approved  February  11, 
1808.  amending  and  re-enacting  1 000  of  the  Code,  in 
relation  to  the  sale  of  lands  previously  purchased 
by  the  commonwealth  for  delinquent  taxes,  is  not 
in  conflict  with  art  10.  f  11  of  the  Constitution  of 
the  state.  The  act  does  not  impose,  continue  or 
revive  any  appropriation  of  public  or  trust  money, 
nor  does  It  release,  discharge  or  commute  any 
claim  or  demand  of  the  state,  and  a  recorded  vote 
on  its  passage  was  not  necessary  to  its  validity. 
Christian  v.  Taylor,  00  Va.  608,  81  S.  E.  Rep.  001:  Ba- 
ker V.  Briggs.  00  Va.  300.  88  S.  E.  Rep.  877. 

Where  sections  of  the  Code  are  amended  and  re-en- 
acted, the  actions  as  amended  must  be  read  in  the 
room  and  stead  of  the  original  sections.  Sections 
004.  000  of  the  Code,  relating  to  the  redemption 
and  sale  of  lands,  previously  sold  for  delinquent 
taxes  and  purchased  by  the  commonwealth,  as 
amended  in  Febrfiary,  1808,  are  not  in  conflict  with 
one  another.  They  must  be  read  in  the  room  and 
stead  of  the  original  sections.  Christian  v.  Taylor. 
00  Va.  503.  81  S.  £.  Rep.  004. 

6.  In  West  Vtrginia. 

Compliance  with  Statute  Essential.— Where  the 
state  becomes  the  purchaser  of  land  at  a  delin- 
quent sale,  the  requirements  of  tbe  statute  with 
reference  to  the  return  and  sale  of  delinquent 
lands  must  be  complied  with  before  the  title  to 
such  land  becomes  vested  in  the  state.  McOhee  v. 
Sampselle.  47  W.  Va.  862.  84  S.  E.  Rep.  810. 

Second  Sale  In  Former  Owner's  Name  Illegal.— 
Where  land  has  been  sold  for  taxes,  and  purchased 
for  the  state,  and  the  clerk  of  the  court  illegally 
places  such  land  on  the  land  books  for  succeeding 
years  in  the  former  owner's  name,  and  such  land  Is 
again  delinquent  and  sold  by  direction  of  tbe  au- 
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ditor.  for  the  taxes  of  sticb  aucceedinff  years, 
sach  sale  is  Illegal  and  void,  and  the  purchaser 
acq  aires  no  title  by  reason  thereof,  and  the  clerk's 
deed  made  in  pursuance  of  such  sale  is  wholly 
void  and  will  he  set  aside.  Totten  ▼.  Nlirhbert.  41 
W.  Va.  ^00.  24  S.  E.  Rep.  097. 

Cnrative  Statute  losppllcable.— The  cnrative  pro- 
visions of  I  26,  ch.  81  of  the  Ck>de  do  not  apply 
where  the  state  becomes  a  purchaser  of  land  at  a 
delinquent  sale,  and  if  they  did.  would  not  cure 
such  an  omission  as  that  of  the  prescribed  affida- 
vit to  the  sheriff's  return  of  delinquent  lands. 
McGhee  v.  Sampselle.  47  W.  Va.  858.  84  S.  E.  Rep.  816. 

Proceedloff  Not  Jodlclat.— The  proceedings  pro- 
vided by  ch.  184  of  the  Acts  of  1878-8  for  the 
sale  of  lands  for  the  benefit  of  the  school  fund  are 
not  judicial  proceedings  in  the  sense  that  they 
involve  li titration  between  contestinfr  parties;  nor 
are  they  proceedings  technically  either  in  rem 
against  the  land,  or  in  personam  against  the 
former  owner  of  the  land:  but  are  in  their  charac- 
ter administrative,  being  simply  a  mode  prescribed 
by  the  state  for  the  sale  of  lands,  which  are  her 
absolute  property,  and  in  the  sale  of  which  she 
alone  is  interested.  McClure  v.  Maitland,  84  W.  Va. 
Ml:  Anvil  V.  laegen  84  W.  Va.  688. 

''The  mode  of  proceeding  for  the  sale  is  snbstan- 
tially  thus:  the  commissioner  of  delinquent  and 
forfeited  lands  simply  reports  to  the  court  that  he 
has  found  certain  described  tracts  of  land  returned 
delinquent  and  forfeited  in  the  names  of  persons 
mentioned.  The  court  then  makes  an  order  of  sale 
of  the  lands  thus  reported,  the  sale  is  made  by  the 
commissioner  and  reported  by  him  to  the  court  by 
which  the  sale  is  confirmed,  and  an  order  made 
directing  the  commissioner  to  convey  the  state's 
interest  la  the  land  to  the  purchaser  by  deed,  upon 
the  payment  of  the  whole  purchase  money.  This 
is  the  whole  form  and  substance  of  the  proceeding." 
McClure  v.  Maitland,  24  W.  Va.  678,  citing  Hoge  v. 
Currin.  8  Gratt.  201;  Staats  v.  Board,  10  Gratt.  400: 
Wild  V.  Serpen,  10  Gratt.  405:  Smith  v.  Chapman,  10 
Gratt  446:  Lavasaer  v.  Washburn,  11  Gratt.  678: 
Atkins  V.  Lewis,  14  Gratt  80;  Hitchcox  v.  Rawson, 
14  Gratt  686;  Miller  v.  Williams,  16  Gratt  218; 
Twiggs  V.  Chevallie,  4  W.  Va.  408;  Strader  v.  Gk)ff.  6 
W.  Va.  267. 

Rights  of  Pormer  Owner.-- The  effect  of  $  6,  art.  18 
of  the  Constitution  of  this  state,  giving  to  the 
former  owner  the  surplus  proceeds  of  the  land 
over  the  taxes,  etc.,  does  not  confer  upon  him  any 
interest  in  the  land  or  riffht  to  participate  in,  or  be 
a  party  to.  the  proceedings  for  the  sale  of  it  The 
ffrant  to  him  of  such  surplus  proceeds  is  wholly 
srratuitous,  and  his  claim  thereto  is  confined  to  the 
proceeds  as  such  and  he  can  obtain  them  only  In 
the  manner  prescribed  by  law.  McClure  v.  Mait^ 
land,84W.  Va.661:  Auvil  v.  laearer,  24  W.  Va.  688 
DeForest  v.  Thompfion,  40  Fed.  Rep.  875. 

The  two  years  allowed  to  the  former  owner  of 
land  sold  for  the  benefit  of  the  school  fund  by  the 
commissioners  of  the  school  lands  in  a  suit  instituted 
therefor,  to  file  his  petition  to  receive  the  surplus 
after  the  payment  of  taxes,  interest  charges  and 
costs,  means  two  years  after  the  sale,  and  not  the 
decree  directing  the  sale.  It  means  after  the 
sale  is  fnlly  consummated,  which  is  not  nntil  a  de- 
cree of  confirmation  transferring  or  directing  the 
transfer  of  title  by  proper  conveyance.  Thompson 
V.  Cox,  48  W.  Va.  660. 86  S.  E.  Rep.  180. 

In  proceedings  by  the  commissioner  of  school 
lands,  under  ch.  184.  Acts  of  1878-78,  for  the  sale 
of  forfeited  lands  for  the  benefit  of  the  school 
fund,  the  former  owner  of  such  lands,  or  other  per- 
sons claiming  title  thereto,  having  no  rights  to  be 
affected,  and  no  interest  in  the  proceedings,  are 


not  entitled  to  be  made  parties  in  the  circuit  court: 
and.  if  they  be  inadvertently  made  parties  in  that 
court  that  will  not  give  any  of  them  the  right  to 
appeal  to  this  court  McClure  v.  Manperture.  9  W. 
Va.  683.  8  S.  E.  Rep.  701. 

But  now  see  the  statutory  requirements  as  to 
making  parties.  See  State  v.  King.  47  W.  Va.  437. 
86  S.  E.  Rep.  80;  pott,  '*Of  Forfeited  Lands,"  IX. 
G.O. 

SUtnte  of  Limitations -Petltloa— Where  a  city  ftlet 
a  petition  in  a  proceeding  for  sale  of  land  for  benefit 
of  school  fund,  claiming  an  amount  to  be  due  it  for 
taxes  on  said  lot  it  will  not  be  deemed  thereby  to 
have  brought  a  suit  for  said  amount  of  taxes,  and 
the  statute  of  limitations  will  not  be  applied  to  the 
Uxes  due  thereon.  TebbetU  v.  A  Forfeited  Lot  S 
W.  Va.  706, 11  S.  E,  Rep.  2& 

17.  PSBSONS  DlSQUAXiirnD  TO  BUT. 

One  under  Obligation  to  Pay  Taxes.-Oae  who  is 
under  any  legal  or  moral  obligation  to  pay  taxes  oa 
land  cannot  by  neglecting  to  pay  the  same,  and 
allowing  the  land  to  be  sold  in  consequence  of  such 
neglect  add  to  or  strengthen  his  title,  either  by 
purchasing  at  the  sale  himself,  or  suffering  a 
stranger  to  buy  and  then  purchasing  from  him. 
SUte  V.  Eddy,  41  W.  Va.  06. 88  S.  E.  Rep.  688:  WU- 
liamson  v.  Russell,  18  W.  Va.  018. 

The  general  principle  applicable  in  all  such  cases 
is,  that  a  purchase  made  by  one  whose  duty  it  wai 
to  pay  the  taxes,  shall  operate  as  a  payment  only: 
for  he  shall  acquire  no  rl^rht  ag-ainst  a  third  party 
by  a  neglect  of  the  duty  which  he  owed  to  such 
party.  This  principle  is  universal,  for  when  the 
existence  of  the  duty  is  shown,  the  disqualiflcatioa 
is  made  out  This  rule  applies  where  the  default 
was  only  in  part  that  of  the  purchaser,  as  where  he 
was  tenant  ^n  common  with  others:  or  where  his 
own  land  was  taxed  as  one  parcel  with  that  of 
another,  and  the  whole  was  sold  together;  and  to  a 
case  where  an  ag^ent  to  pay  taxes,  purchased  the 
land  of  his  principal,  and  assumed  to  Justify  himself 
on  the  ground  that  his  principal  had  neglected  to 
furnish  him  money  to  pay  the  taxes.  Summers  v. 
Kanawha,  80  W.  Va.  100;  Curtis  v.  Borland.  85  W.  Va. 
124, 12  S  E.  Rep.  1118;  Franks  v.  Morris,  0  W.  Va.  684: 
Cecil  V.  Clark.  44  W.  Va.  660.  80  S.  E.  Rep.  216.  See 
monographic  noe«  on  "Agencies"  appended  to  Silli- 
man  v.  Fredericksburg,  etc..  R.  Co.,  27  Gratt  110. 

Operates  as  Payment.— A  purchase  of  land  at  a 
delinquent  sale  by  the  agent  or  attorney  of  the 
owner,  in  whom  he  had  confided,  and  whose  duty  it 
was  to  purchase  in  said  land  for  the  owner,  or  by  a 
tenant  who  was  under  obiiffation  to  pay  the  taxes, 
operates  only  as  a  pasnnent  of  the  taxes,  and  such 
purchaser  acquires  no  righto,  as  airalnst  the  owner 
of  the  land,  by  neglecting  bis  duty  to  the  owner  and 
buying  the  same  for  himself.  Curtis  v.  Borland.  • 
W.  Va.  124,  IS  S.  E.  Rep.  1118;  Williamson  v.  RuaseU. 
18  W.  Va.  618;  SUte  v.  Eddy,  41  W.  Va.  6fi.  88  S.  X. 
Rep.  690. 

But  the  rule  that  a  person  whose  duty  It  Is  to  pay 
a  tax  on  property  will  not  be  allowed  to  purchase 
the  same  at  a  sale  thereof  for  the  delinquency  of 
such  taxes,  and  that  the  purchase  operates,  in  such 
case,  as  a  redemption  or  a  mere  payment  of  the 
taxes,  and  confers  no  title,  does  not  apply  where  the 
person  who  is  seeking  to  set  aside  such  sale  is  one 
to  whom  the  purchaser  owed  no  duty  which  had 
been  omitted,  and  who  stands,  not  in  a  relation  of 
privity  Or  confidence  with,  but  of  hostility  to.  the 
purchaser.    Cain  v.  Brown  (W.  Va.),  46  S.  E.  Rep.  8IB. 

Pttfchsters  at  Previous  Judidst  Sale.— pending  the 
appeal  from  a  decree  for  the  sale  of  lands  under 
which  they  were  sold  to  H.,  the  plaintiff,  the  land  to 
returned  delinquent  for  nonpayment  of  taxes  la 
the  name  of  the  original  owner,  and  is  sold  and 
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parcliafled  by  tlie  purchasers  trom  the  heirs  of  H. 
Qvare,  If  It  was  not  their  duty  to  pay  the  taxes,  and 
if  they  can  set  ud  a  title  under  that  sale  and  pur- 
chase against  the  original  owner.  Miller  v.  Wil- 
liams. 16  Gratt.  318,  and  foot-noU. 

Deed  of  Trast  Creditor. —Where  a  debt  Is  secured 
by  a  deed  of  trust  upon  the  land  of  the  debtor,  not 
in  the  possession  of  the  creditor,  who  is  not  other- 
wise interested  in  the  said  land,  such  creditor  is 
under  no  obligation  to  pay  the  taxes  upon  said  land 
in  the  absence  of  any  covenant  promise  or  affree- 
ment  to  do  so.    Summers  v.  Kanawha.  S6  W.  Va.  160. 

Where  such  trust  creditor  is  neither  in  possession 
of  the  lands  charged  with  such  trust  debt  nor 
bound  by  any  covenant,  promise  or  affreement  to 
pay  the  taxes  thereon ;  and  where  no  relation  of 
trust  or  confidence  between  him  and  the  trust 
debtor  exists,  he  is  not  precluded  from  acquiring 
at  a  tax  sale  the  title  to  the  land  conveyed  by  said 
deed  of  trust  to  secure  the  payment  of  his  trust 
debL    Summers  v.  Kanawha,  20  W.  Va.  100. 

Where  a  trust  creditor,  whose  debt  is  secured  by 
a  deed  of  trust  upon  a  tract  of  land  liable  to  be  sold 
for  the  nonpayment  of  the  taxes  thereon,  instead 
of  paying  such  taxes,  or  redeeming  the  land  from 
the  purchaser  at  a  tax  sale  thereof,  himself  be- 
comes the  purchaser  thereof  in  his  own  name  or  in 
the  name  of  another  acting  as  his  agent  for  that 
purpose,  he  will  be  regarded  as  having  elected  to 
hold  the  land  as  such  purchaser,  subject  to  all  the 
advantages  and  disadvantages  pertaining  to  his 
character  as  such;  and  he  will  not  be  permitted  to 
treat  his  purchase  at  the  tax  sale  as  a  payment  of 
the  taxes,  or  a  redemption  of  the  land  without  the 
consent  of  his  creditor.  Summers  v.  Kanawha,  90 
W.  Va.  10a 

Subseqaent  Sale  by  Trustee,  Void.— Where  the 
trustee  in  such  deed  of  trust  pretends  to  sell  and 
convey  the  land  so  conveyed  to  him  as  trustee  under 
the  provisions  thereof,  after  the  said  land  has 
been  sold  for  the  delinquent  taxes  thereon,  and  the 
purchaser  thereof  at  such  tax  sale  has  obtained  and 
duly  recorded  his  tax  deed  therefor,  such  pretended 
sale  and  conveyance  of  said  land  by  such  trustee 
will  be  Inoperative  and  void.  Summers  v.  Kan- 
awha, S6  W.  Va.  159. 

Tbe  5eillag  Oflloer— BvideiiGe.— Any  fact  making 
void  a  tax  ftale  by  reason  of  a  failure  to  observe  $  9, 
ch.  81  of  the  Code,  forbidding  the  selling  oiBcer  to 
buy  at  his  own  sale,  may  be  shown  by  any  natural, 
common-sense  implication  fairly  arising  on  the 
record  according  to  the  principles  of  evidence  and 
ordinary  means  and  methods  of  proof.  Phillips  v. 
Minear.  40  W.  Va.  5B,  20  S.  E.  Rep.  0S4. 

Lapse  of  Tbae.— Land  sold  by  the  sheriff  for  non- 
payment of  taxes  and  bought  by  the  deputy  sheriff 
of  the  county  in  which  it  lies,  though  afterwards  it 
passes  into  the  possession  of  purchasers  for  valua- 
ble consideration,  may  be  recovered  by  the  origi- 
nal owner,  or  his  heirs,  eleven  years  after  death  of 
insane  owner.  Taylor*s  Devisees  v.  Stringer,  I 
Oratt.  168. 

0.  BIOHT  OF  REDEMPTION. 

1.  Katubb  or  RXMW>T.— The  right  of  redemption 
is  a  statutory,  not  a  common-law  remedy,  and  the 
statute  regulating  It  must  be  substantially  followed. 
Parsons  v.  Newman.  M  Va.  802. 88  S.  £.  Rep.  180. 

And  laws  allowing  redemption  are  to  be  construed 
Uberally.  Corbett  v.  Nutt,  18  Gratt  042:  Danser  v. 
Johnsons,  16  W.  Va.  880;  Poling  v.  Parsons,  88  W. 
Va-  80, 18  S.  E.  Rep.  379. 

2.  Who  MAT  RSDEEM. 

Foraier  Owaer  May  Redeem  Thoagh  He  Has  Bxe. 
cated  a  Heed  5lnce. -Under  the  statute  providing  that 
any  former  owner  or  creditor  having  a  lien  on  the 
land  may  redeem  the  same  (f  14,  ch.  106,  amended. 
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Code,  p.   066),  the  owner  at  the  time  of  the  for- 


feiture was  the  former  owner  contemplated  by  the 
sutute  at  the  time  she  tiled  her  petition  for  redemp- 
tion, though  she  may  have  afterwards  executed  a 
general  warranty  deed  therefor.  Waggoner  v. 
Wolf,  28  W.  Va.  826. 

Constitutionality  of  Act.— The  fourteenth  section  of 
ch.  OR  Acto  of  1888  authorizing  the  former  owner  of 
land,  the  title  of  which  has  been  forfeited  and  re- 
mains in  the  state,  to  redeem  such  land  at  any  time 
before  sale  by  the  commissioner  of  school  lands  in 
the  manner  prescribed  by  said  act,  is  valid  and  con- 
stitutional.   Waggoner  v.  Wolf.  88  W.  Va.  820. 

Married  Wonan  or  Tnistee.~A  married  woman, 
whose  land  has  been  sold  for  taxes  under  the  act  of 
congress  June  7. 1802.  may  in  person  redeem  the 
same  within  two  years,  upon  taking  the  oath  pre- 
scribed by  the  act;  or  a  person  appointed  her  trus- 
tee in  another  state,  and  professing  to  act  as  such, 
may  redeem  for  her.    Corbett  v.  Nutt,  18  Oratt  084. 

Attomsy.— A  power  of  attorney  by  the  owner  of 
land,  appointing  the  attorney  to  ^'protect  all  his 
Interests  In  and  title  to  the  land,'*  is  sufficient  au- 
thority for  the  attorney  to  redeem  the  land  for  the 
owner  from  the  purchaser  thereof  at  a  sale  for 
delinquent  taxes.  Townshend  v.  Shaffer,  80  W.  Va. 
170.  8  S.  E.  Rep.  680. 

Person  Charged  with  Taxes. -m  a  suit  by  the  per- 
son assessed  with  taxes  for  land,  against  the  pur- 
chaser of  such  land  for  taxes,  to  set  aside  a  tax 
deed  to  such  purchaser,  the  latter  cannot,  in  such 
suit,  controvert  the  right  of  the  person  so  charged 
with  taxes  for  which  the  land  was  sold  to  redeem 
the  land.  Townshend  v.  Shaffer,  80  W.  Va.  170, 8  S. 
B.  Rep.  680. 

Committee  of  Insane  Person.— Under  our  statute 
allowing  the  redemption  of  lands  that  have  been 
sold  for  taxes,  the  committee  of  an  insane  person 
may,  during  the  continuance  of  the  disability,  re- 
deem the  lands  of  such  lunatic  by  complying  with 
the  requirements  of  the  statute.  Powell  v.  Small- 
wood,  48  W.  Va.  298,  87  S.  E.  Rep.  661. 

Any  Coparcener.— Where  land  assessed  to  the 
heirs  of  a  deceased  person  becomes  delinquent  for 
nonpayment  of  taxes,  and,  before  sale  for  such 
delinquency,  parUtion  thereof  is  made  among  the 
heirs,  and  part  of  the  land  allotted  to  one  of  the 
heirs  is  purchased  by  a  stranger  at  the  tax  sale,  any 
of  those  who  shared  in  the  partition,  and  against 
whom  the  tax  was  assessed,  may  redeem.  Cain  v. 
Brown  <W.  Va.),  40  S.  E.  Rep.  679. 

Trnstee  under  Conveyance  In  First  Year  after  5ale.— 
Where  land  is  sold  for  the  taxes  and  bought  In  by 
an  individual,  during  the  first  year,  under  $  16,  cer- 
tain persons  have  the  right  to  redeem.  If  that 
right  be  not  exercised  within  the  first  year,  nobody 
can  redeem  as  against  the  purchaser  at  any  time 
within  the  second  year.  During  that  time  he  may 
take  his  deed,  concluding  the  rights  of  all  others 
as  to  the  land.  If  he  falls  to  uke  the  deed  during 
that  year,  %  24  reopens  for  redemption  against  him 
in  favor  of  the  "former  owner,  his  hsirs  and  dev- 
isees;** and  the  trustee  to  whom  the  legal  title  was 
conveyed  in  the  first  year  after  the  sale,  is  an 
"owner,**  within  the  meaning  of  S  16,  and  a  "former 
owner,*'  within  the  meaning  of  f  84,  and  therefore 
entitled  to  redeem.  Clark  v.  McClaugherty  (W 
Va.).  44  S.  E.  Rep.  208. 

Agency  to  Redeem  Created  by  Contract  of  Sale  of 
Timber.— Six  tracts  of  land  assessed  with  taxes  in 
the  name  of  H.,  who  was  the  owner  thereof,  and 
returned  delinquent  for  the  nonpayment  thereof, 
were  purchased  at  a  sale  thereof,  made  by  the 
sheriff,  by  E.  and  R.  Before  the  lands  were  sold. 
H.  had  conveyed  two  of  said  tracU  to  a  trustee,  to 
indemnify  and  save  harmless  S.,  as  the  surety  of 
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H.  in  three  notes  of  $1,804.27  eacb.  all  of  which  re- 
mained unpaid.  Seven  months  after  said  sale,  H. 
and  S.  entered  into  a  contract,  nnder  seal,  whereby, 
in  consideration  of  11,250  to  be  paid  by  S.,  H.  sold  to 
ktm  all  the  timber  of  a  certain  character  srrowinir 
on  the  remaining  four  of  said  six  tracts,  with  the 
riirht  to  enter  and  remove  the  same  at  any  time 
within  four  years  after  the  date  of  said  contract: 
and  whereby  it  was  further  agreed  that  S..  out  of 
the  price  to  be  paid  for  the  timber,  should  apply 
1200.  or  so  much  thereof  as  mifirht  be  necessary,  in 
redemption  of  said  last-named  four  tracts,  which 
had  been  sold  for  taxes.  Beld,  that  S.,  in  his  capac- 
ity as  afirent  for  H.,  was  authorized  to  redeem  said 
last  named  four  tracU  of  land.  Rearer  v.  Shaffer,  SO 
W.  Va.  847,  4  S.  E.  Rep.  292. 

As  Owner  of  Beneficial  interest— It  was  held,  fur- 
ther, that  S.,  in  his  capacity  of  owner  of  a  benefic- 
ial interest  therein,  acquired  by  his  said  contract 
with  H.,  whereby  he  bought  said  timber,  was  en- 
titled to  redeem  said  four  tracts  of  land.  Rearer  r. 
Shaffer,  80  W.  Va.  847,  4  S.  E.  Rep.  292. 

As  Beneficiary  under  Trust  Deed.— And.  in  his  ca- 
pacity of  beneficiary  in  said  deed  of  trust,  he  was 
entitled  to  redeem  said  two  tracts  embraced 
therein.  Rearer  v.  Shaffer,  80  W.  Va.  947, 4  S.  E.  Rep. 
292. 

A  party  havinff  a  deed  of  trust  on  the  land,  so  far 
as  the  rlffht  to  redeem  is  concerned,  occupies  the 
same  attitude  that  the  owner  does:  and  if  he  is 
prejudiced,  and  prevented  from  redeeming  the 
land,  by  Irrearularitiesin  the  proceedings,  the  same 
results  should  follow  therefrom.  Carrell  v.  Mitch- 
ell. 87  W.  Va.  180.  10  S.  E.  Rep.  4.^8. 

Deed  Obtained  by  Fraud  or  Surprise  No  Obstacle.— If 
the  ffrantee  of  the  commonwealth  of  a  tax  title 
under  S  006  of  the  Code  obtained  the  order  for  the 
deed  under  soch  circumstances  as  that  a  court  of 
equity  would  relieve  against  it.  and  at  that  time  the 
former  owner  had  the  rlarht  to  redeem  from  the 
commonwealth,  a  court  of  equity  would  ffrant  relief 
to  such  owner,  and  permit  him  to  redeem,  notwith- 
standinar  the  execution  and  recordation  of  a  deed  to 
the  purchaser.  In  the  case  in  judarment,  the  former 
owner  had  the  rirht  of  redemption  In  consequence 
of  the  failure  of  the  officers  of  the  state  to  comply 
with  the  provisions  of  I  687  of  the  Ck>de,  and  the 
order  for  the  deed  was  obtained  under  such  circum- 
stances as  entitles  the  former  owner  to  relief. 
Thomas  v.  Jones.  98  Va.  823,  80  S.  E.  Rep.  882. 

Purchaser  at  Second  Sale  flay  Not  Redeem.— The 
owner  and  none  other  has  the  riarht  to  redeem  land 
purchased  by  the  commonwealth  for  delinquent 
taxes.  If  a  purchaser  under  a  second  sale  to  the 
commonwealth  pays  the  amount  necessary  to 
redeem  under  the  first  sale,  the  payment  redounds 
to  the  benefit  of  the  owner,  and  not  to  such  pur- 
chaser.   Glenn  v.  Brown.  99  Va.  822,  38  S.  E.  Rep.  198. 

8.  Wbbm  Rbdemption  ai>lowbd. 

In  Virginia.— A  purchaser  at  a  sale  of  land  for 
delinquent  taxes  cannot  acquire  a  deed  thereto 
within  two  years  after  the  date  of  his  purchase,  and 
if  more  than  three  years  elapse  after  the  date  of 
sale,  before  a  deed  Is  obtained  by  the  purchaser, 
the  former  owner,  or  a  creditor  holdlnar  a  Hen  on 
the  land,  may  redeem  at  any  time  before  a  deed  is 
made  or  ordered  to  the  purchaser.  Such  purchaser 
is  liable  for  waste  committed  before  acqulrinar  a 
valid  deed,  and  for  rents  collected.  Van  Landinff- 
bam  V.  Buena  Vista,  etc..  Ck>..  99  Va.  87,  87  S.  E.  Rep* 
274;  Forqueran  v.  Donnally,  7  W.  Va.  114. 

Thus  a  purchaser  of  a  part  of  a  tract  of  land  at  a 
sheriff's  delinquent  tax  sale,  made  in  the  year  1860, 
by  the  purchase,  payment  of  the  purchase  money 
and  delivery  to  him  of  the  sheriff's  receipt  therefor, 
acquired  the.risht.  If  the  land  was  not  redeemed  in 


the  manner  prescribed  by  S 18,  ch.  97  of  the  Code  of 
Virarlnia.  within  two  years  from  the  sale,  to 
obtain  a  deed  in  the  mode  and  manner  prescribed 
by  H  IS.  17  of  said  chapter,  without  the  privUe^e 
to  the  former  owner  to  redeem  until  after  Uie 
expiration  of  the  one  year  from  the  expiration  of 
the  two  years,  without  the  deed  havlnar  been  made 
to  the  purchaser.  Forqueran  v.  Donnally,  7  W.  Va. 
114. 

And  the  riarht  so  acquired,  arrew  directly  out  of 
the  contract  of  sale  made  in  pursuance  of  the  lav 
under  which  it  was  made.  The  contract  was  a  clrii 
one,  and  the  riarht  an  equitable  riarht,  or  interest, 
entitled,  on  failure  to  redeem,  to  ripen  into  a  full 
leffal  title.   Forqueran  v.  Donnally.  7  W.  Va.  114. 

It  is  entirely  competent  for  the  legislature,  by 
subsequent  law.  to  fix  a  time  within  which  pur- 
chasers at  tax  sales  made  prior  thereto  shall  obtain 
their  deeds.    Forqueran  v.  Donnally,  7  W.  Va-  l«. 

Persons  under  Disability.— Section  80.  ch.  81  of 
the  Code,  by  extendinar  the  time  within  which 
such  redemption  may  be  effected  after  such  disa- 
bility is  removed,  merely  confers  a  personal  privl- 
leare  upon  the  person  laborinar  under  such  disability, 
and  in  no  manner  interferes  with  the  ri«-ht  to 
redeem  durinar  the  disability.  Powell  v.  Small- 
wood,  48  W.  Va.  898,  87  S.  E.  Rep.  561 :  Wbite  v.  Straas, 
47  W.  Va.  794,  86  S.  E.  Rep.  648.  See  monographic 
not4  on  "Infanu"  appended  to  Caperton  v.  Greg- 
ory, 11  Oratt  606. 

The  statute  allowing  infanu  one  year  after  be- 
cominar  of  aare,  in  which  to  redeem  lands  sold  for 
nonpayment  of  taxes  is  construed  liberally  in  their 
favor.    Cain  v.  Brown  (W.  Va.),  46  S.  E.  Rep.  579. 

A  married  woman  havlnar  a  separate  estate  in 
land  sold  for  delinquent  taxes,  with  reference  to 
the  redemption  of  the  same,  is  not  under  such  disa- 
bility as  would  extend  the  time  in  which  she  mnst 
redeem  under  8  80.  ch.  117  of  Acts  1872-8.  p.  384. 
mUiamson  v.  Russell.  18  W.  Va.  612l 

And  over  twenty  years  havlnar  elapsed  since  the 
first  forfeiture,  even  a  person  laborinar  under  disa- 
bility could  not  redeem  the  land  when  buch  disa- 
bility is  removed,  and  by  virtue  of  S  40.  ch.  ISO, 
AcU  of  1882,  such  forfeited  title  is  transferred  to 
and  vested  in  those  having  possession  under  the 
tax  deed,  even  thouarh  it  be  invalid  and  only  fur- 
nish color  of  title.  Bryant  v.  Groves,  42  W.  Va.  10. 
24  S.  E.  Rep.  606. 

Where  Purchaser  Prevents  Redeoiptlon  by  Prand.— 
If  the  purchaser  of  lands  at  a  sale  made  by  the 
sheriff  for  delinquent  taxes  fraudulently  repre- 
sents to  the  owner  of  the  land,  that  the  land  so 
bouarht  was  a  different  jtract  of  land  and  one  In 
which  the  owner  has  no  interest,  with  a  view  of 
preventinar  such  owner  from  redeeminar  the  land 
within  a  year  of  such  sale,  and  it  is  for  that  reason 
not  redeemed  by  the  owner,  such  fraudulent  pur- 
chaser may  be  perpetually  enjoined  from  obtaining 
a  deed  for  such  land.  Koon  v.  Snodarrass,  18  W.  Va. 
820. 

4.  How  Redemption  Made. 

Production  of  Money.— Actual  production  of  the 
money  in  offering  to  redeem  is  not  necessary,  when 
the  purchaser  declines  to  allow  redemption,  on  the 
arronnd  that  the  party  is  not  entitled  to  redeem. 
Cain  V.  Brown  ( W.  Va.).  46  S.  E.  Rep.  679.  See  mon- 
oarraphic  note  on  '^Tender"  appended  to  Shobe  t. 
Carr.  8  Munf.  la 

But  an  offer  by  the  owner  of  the  land,  made  after 
the  purchaser  had  received  a  defective  deed  bnt 
within  five  years  of  the  sale,  to  pay  the  purchaser 
Sioaoo.  a  sum  arreatly  exceed  inar  the  amount  nec- 
essary to  redeem  the  land,  if  he  would  release  bis 
title  or  claim  to  the  land,  which  offer  was  declined 
by  the  purchaser,  is  no  tender  of  the  money  nee- 
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«8Bar7  to  redeem  tbe  land  and  wonld  therefore  be 
no  prejndice  to  any  riffht  the  parctaaser  miffht  bare 
to  obtain  another  and  Talid  deed  from  the  recorder. 
It  does  not  afHrmatlvely  appear  that  he  had  the 
money  with  him,  or  on  what  rronnds  it  was  de- 
clined.   Barton  v.  Gilchrist.  19  W.  Va.  228. 

A  person  seeking  to  redeem  land  sold  for  taxes 
shonld  make  a  lesral  tender  of  the  proper  amount  of 
actual,  lawful  money:  but  that  will  be  excused  if 
the  purchaser  place  his  refusal,  not  upon  the  non- 
tender  of  actual  money,  or  because  the  amount  is 
not  the  proper  amount,  but  on  the  distinct  ground 
that  the  party  offerinff  to  redeem  has  no  authority 
or  rlfirht  to  do  so.  Pollnff  ▼.  Parsons,  38  W.  Va.  80, 
18  S.  E.  Rep.  S79. 

By  Tender  off  Parcbate  Price.  Taxes  and  Interest.  — 
Where  the  owner  of  land,  a  married  woman,  did, 
before  the  expiration  of  the  two  years  from  the 
date  of  the  tax  sale,  tender  to  the  purchaser  the 
amount  for  which  the  land  was  sold,  with  the  addi- 
tional taxes  he  had  paid  thereon  and  interest  on  the 
same  at  ten  per  centum  per  annum  from  the  time 
when  paid,  it  was  his  duty  to  have  received  the 
money  when  tendered,  and  to  have  released  to  her 
the  benefit  of  his  purchase,  but  havinir  failed  to  do  so, 
she  has  the  riffht  to  go  into  a  court  of  equity  to  com- 
pel him,  his  heirs  or  assig-ns,  to  do  so.  Sperry  v. 
Gibson.  8  W.  Va.  &29;  State  v.  King,  47  W.  Va.  487,  85 
S.  E.  Rep.  36. 

"Lawful  Currency**  or  "Leffal  Tender."— A  purchaser 
of  lands  at  a  sale  thereof,  made  by  the  sheriff  for 
delinquent  taxes,  filed  in  the  circuit  court  of  tbe 
proper  county  the  notice  prescribed  by  §  16.  c.  81  of 
tbe  Code,  against  a  party  who,  within  one  year 
from  the  date  of  such  sale,  redeemed  said  lands  by 
paying  to  the  clerk  of  the  county  court  a  sum  of 
money  sufficient  for  that  purpose,  disputing  his 
risrbt  to  redeem,  and  requiring  him  to  appear  on  a 
given  day  before  the  circuit  courtof  the  county, 
and  prove  his  right  to  redeem.  Held,  that  it  was 
immaterial  whether  the  clerk  received  the  sum  of 
money  specified  in  his  ofilcial  receipt  in  lawful  cur- 
rency or  In  "legal  tender  money."  Regerv.  Shaf- 
fer. 30  W.  Va.  847. 4  S.  E.  Rep.  292. 

By  Payment  to  Clerk.— The  owner  of  land  sold  for 
delinquent  taxes  (in  this  case  a  nonresident)  has 
the  riffht  to  redeem  the  same  within  three  years, 
and  before  deed  made  to  the  purchaser,  by  paying 
to  tbe  clerk  of  the  county  court  the  amount  for 
which  the  same  was  sold,  and  such  additional  taxes 
thereon  as  may  have  been  paid  by  the  purchaser, 
with  ten  per  cent,  interest  tbereon  from  time  of  pay- 
ment. Tbe  purchaser  beingout  of  the  county  at  the 
time,  the  money  was  properly  paid  to  the  county 
clerk.    Hale  v.  Penn.  25  Gratt.  281. 

But  where  the  purchaser  refused  to  accept  the 
payment  as  above,  but  went  on  and  surveyed  and 
obtained  a  deed  from  the  clerk  for  another  tract 
than  the  one  sold,  but  belonging  to'the  same  owner, 
such  deed  was  null  and  void,  there  having  been  no 
sale  of  that  land.  A  reconveyance  of  such  tract  to 
the  owner  should  have  been  directed,  and  while  the 
owner  is  not  liable  for  tbe  expense  of  the  survey 
and  deed,  he  should  pay  the  taxes,  due  and  paid  by 
the  purchaser,  with  six  per  cent  Interest.  Hale  v. 
Penn.  25 Gratt.  261. 

Rlirht  to  Redeem  Contested  on  Notice— Issue.— 
Whether  the  act  of  the  party  paying  to  the  clerk  of 
the  county  court  the  sum  of  money  specified  In  bis 
official  receipt  has  operated  as  a  redemption  of  the 
land  or  not  is  a  question  of  law,  to  be  decided  by 
the  court  when  the  same  shall  properly  arise,  and 
the  only  question  properly  arising  on  the  trial  of 
sncb  a  notice  is  whether  the  party  so  redeeming  the 
land  had  the  right  to  do  so.  Reger  v.  Shaffer,  80  W. 
Va.  847.  4  S.  E.  Rep.  298. 


Attorney's  Personal  Check-Paynient  to  Clerk  (the 

Attorney)  Unnecessary.— The  owner  of  a  tract  of 
land  sold  for  taxes,  appointed  the  clerk  of  the 
county  court  in  which  the  land  is  situate,  his  attor- 
ney to  redeem  the  same  from  the  purchaser  at  tbe 
tax  sale.  The  clerk,  as  such  attorney,  drew  his 
personal  check,  payable  to  the  order  of  the  pur- 
chaser, for  the  amount  of  the  purchase  money  for 
which  tbe  land  was  sold,  with  the  interest  accrued 
thereon,  and  sent  it  by  mail  to  the  purchaser,  who 
received  it  within  one  year  from  the  date  of  the 
sale,  and  returned  it  with  the  following  note: 
"Dear  Sir:  I  cannot  accept  this  and  release  the 
land:  will  see  you  soon.'*  Subsequently  the  pur- 
chaser obtained  from  said  clerk  a  ux  deed  for  the 
land.  In  a  suit  brought  by  the  owner  to  have  said 
deed  canceled,  in  which  tbere  was  no  evidence  to 
show  that  he  bad  paid  anything  more  on  the  land 
than  what  was  covered  by  the  amount  specified  in 
the  check,  it  was  held,  that  the  receipt  of  said  check 
was,  under  the  circumstances,  equivalent  to  a  * 
tender  of  the  amount  therein  specified,  and  operated 
as  a  redemption  of  land:  and  that  it  was  not  essen- 
tial to  the  perfection  of  the  owner's  right  to  redeem 
that  he  should  pay  tbe  amount  so  tendered  to  the 
clerk,  and  obtain  his  official  receipt  therefor. 
Townshend  v.  Shaffer.  SO  W.  Va.  176,  8  S.  E.  Rep.  686: 
Koon  V.  Snodgrass,  18  W.  Va.  820. 

Failure  to  Pile  Receipt  Immaterial.— The  provision 
of  law  that  the  recorder  shall  give  to  the  owner, 
who  pays  money  for  redemption,  a  duplicate  re- 
ceipt, is  merely  directory,  and  a  failure  to  file  the 
duplicate  does  not  invalidate  the  redemption. 
Wyatt  V.  Simpson,  8  W.  Va.  894. 

Trivial  Deficiency  DIsreirarded.— Where  the  owner 
of  land  sold  for  nonpayment  of  taxes,  pays  to  the 
recorder  85.99.  when  it  is  said  he  ought  to  have 
paid  $6.04  as  the  true  amount  necessary  to  redeem,  it 
was  held,  that  this  small  difference  was  such  as 
might  result  from  different  modes  of  calculation, 
and  is  too  trivial  in  amount  to  invalidate  a  trans- 
action of  this  character.  Wyatt  V.  Simpson,  8  W. 
Va.894. 

Purchaser's  Husband  Agent  to  Receive.— The  hus- 
band of  a  tax  purchaser  being,  admittedly,  not 
only  the  general  agent  of  his  wife  but  having  made 
the  tax  purchase  for  her,  the  creditor  seeking  to 
redeem  had  the  legal  right  to  regard  and  treat  him 
as  her  agent  to  receive  and  receipt  for  the  money 
in  redemption  of  said  land:  and  if  he  had  no 
authority  In  fact  to  act  In  that  particular  matter,  it 
was  his  duty  to  so  inform  the  person  offering  to 
redeem,  and  his  failure  to  do  so  will  make  his  act 
binding  upon  his  principal.  Danser  v.  Johnson,  25 
W.  Va.  881. 

And  the  offer  to  pay  tbe  redemption  money  to 
the  husband  was,  under  the  circumstances,  a  suifi- 
clent  offer,  and  his  refusal  to  receive  It  entitled  the 
creditor  to  pay  the  same  to  the  clerk.  Danser  v. 
Johnson,  25  W.  Va.  881. 

Liability  of  Clerk.— Where  the  clerk  has  received 
from  the  party  offering  to  redeem  land  the  money 
so  offered,  and  given  his  official  receipt  therefor,  he 
becomes  responsible  upon  his  official  bond  for  the 
money  specified  in  his  receipt,  and  must  account 
for  it  as  money  to  the  party  ultimately  entitled  to 
receive  it  Reger  v.  Shaffer,  80  W.  Va.  847.  4  S. 
B.  Rep.  292. 

The  land  having  been  legally  redeemed  by  the 
deposit  of  the  redemption  money  with  the  clerk  of 
the  county  court  the  tax  purchaser  is  entitled  to 
that  sum  and  nothing  more.  Danser  v.  Johnson,  25 
W.  Va.  881,  citincr  Simpson  v.  Edmiston,  28  W.  Va. 
675. 

Decree  Releasing  Forfeiture  Pinal.— A  decree  re- 
leasing a  ceruin  tract  of  land  from  forfeiture  in 
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favor  of  tbe  former  owner,  who  had  paid  into  court 
all  costs,  taxes  and  interest  due  at  the  time,  is 
held  to  be  a  anal  decree,  under  act  Noy.  18. 187S. 
See  Acts  1872-73.  p.  440:  Hall  v.  Swann.  90  W.  Va.  358. 
10  S.  E.  Bep.  SOO. 

5.  Rkdkmption  of  Part  Only.- In  order  to  re- 
deem the  undivided  portion  of  a  laree  tract  of  land 
from  forfeiture  to  the  state  for  nonentry  and  non- 
payment of  taxes,  such  portion  should  be  carefully 
described  and  accurately  located  by  the  person 
seeking-  redemption,  that  the  court  may  properly 
ascertain  and  fix  in  its  decree  the  costs,  state, 
county  and  district  taxes,  and  interest  thereon, 
chargeable  against  the  same,  the  prepayment  of 
which  is  necessary  to  consummate  such  redemp- 
tion.    State  T.  King,  47  W.  Va.  487.  85  S.  E.  Rep.  sa 

The  state  officers  are  not  authorized  to  permit 
redemption  in  any  other  way.  and  their  doing  so  is 
in  excess  and  abuse  of  their  powers,  and  the  decree 
of  the  circuit  court  authorising  such  redemption  is 
not  only  erroneous,  but  is  a  nullity.  For  instance, 
in  this  case  a  tract  of  land  contatniDg  837.000  acres, 
subject  to  certain  unknown  exceptions,  is  per- 
mitted to  be  redeemed  on  the  mere  theory  or  esti- 
mate that  after  such  exceptions  are  deducted  only 
10,000  acres  will  remain  scattered  somewhere 
within  the;  boundary  of  four  separate  counties* 
and  on  this  basis  a  pretended  estimate  of  the  un- 
paid taxes  is  made.  State  r.  King.  47  W.  Va.  487,  85 
S.  E.  Rep.  Sa 

In  a  proceeding  of  this  character  to  sell  827.000 
acres,  part  of  a  500.000  acre  tract  lying  partly  in  the 
state  of  Virginia,  it  is  error  to  allow  the  former 
owner,  upon  the  payment  of  the  taxes  and  interest 
found  to  be  due  on  10.000  acres  by  a  commissioner, 
to  redeem  the  entire  827.000  acres,  providing  that 
such  redemption  shall  not  affect  the  rights  that  any 
person  not  a  party  to  the  suit  might  have  under  the 
provisions  of  {  8.  art.  18  of  the  Constitution  of  the 
state.    State  v.  King,  47  W.  Va.  487.  85  S.  E.  Rep.  80. 

6.  OF  FoRFRiTBD  LANDS.— lu  Order  that  the  for- 
mer owner  of  land  which  has  been  forfeited  for 
nonpayment  of  taxes,  or  for  failure  to  have  the 
same  entered  on  the  commissioner's  books  for  the 
purposes  of  taxation,  may  be  entitled  to  redeem 
the  same,  he  must,  within  the  time  prescribed  by 
statute,  aie  his  petition  in  the  circuit  court  stating 
his  title  to  such  lands,  accompanied  with  evidence 
thereof,  and  show  by  full  and  satisfactory  proof 
that  at  the  time  the  title  to  said  land  vested  in  tbe 
state  he  had  good  and  valid  title  thereto,  legal  or 
equiuble.  superior  to  any  other  claimant  thereof. 
Yokum  V.  PIckey,  87  W.  Va.  763, 17  S.  E.  Rep.  818. 

Lands  Sought  to  Be  Sold  for  School  Fund.— Where 
a  suit  is  brought  in  the  name  of  the  state  for  the 
purpose  of  subjecting  a  tract  of  land  to  sale  for  the 
benefit  of  the  school  fund,  the  former  owner  of  any 
such  tract  at  the  time  of  the  forfeiture  shall,  if 
known,  be  made  a  defendant;  and  at  any  time  dur- 
ing the  pendency  of  the  suit  and  before  a  decree 
for  the  confirmation  thereof  has  been  entered  by 
the  court,  and  upon  full  and  satisfactory  proof  that 
at  the  time  the  title  to  said  land  vested  in  the  state 
he  had  a  good  and  valid  title  thereto,  the  court 
may.  by  a  proper  decree,  permit  such  former  owner, 
upon  the  payment  into  court  or  to  the  commis- 
sioner of  school  lands  of  the  costs,  taxes  and  inter- 
est properly  chargeable  thereon,  to  be  fixed  by  the 
court  in  its  decree,  to  redeem  the  real  estate  men- 
tioned in  his  petition:  but  the  taxes  and  interest 
properly  chargeable  thereon  must  be  ascertained 
by  proof,  and  not  by  mere  conjecture.  State  v. 
King,  47  W.  Va.  437.  85  S.  E.  Rep.  80:  Tebbetts  v.  A 
Forfeited  Lot,  88  W.  Va.  705, 11  S.  E.  Rep.  28.  Or  he 
may  file  his  petition  praying  to  be  allowed  to  re- 


deem the  same  on  the  same  terms.    Tebbetts  t.  A 
Forfeited  Lot,  88  W.  Va.  706.  II  S.  E,  Rep,  U. 

In  Wroog  Coanty— Rcdemirtloa  UaasMllaMs  CtU 
UteraUy.— Where  a  proceeding  is  insUtuted  by  i 
commissioner  of  school  lands  in  a  circuit  court  of  & 
county  to  sell  land  forfeited  for  nonentry  In  thii 
county,  and  there  is  a  redempUon  under  it,  and  (be 
land  declared  exonerated  from  forfeiture,  and  it 
turns  out  that  no  part  of  the  land  is  in  thatcouoiy. 
yet  the  state  cannot,  in  a  collateral  proceeding, 
deny  the  validity  of  the  proceeding  or  the  redemp- 
tion for  want  of  Jur-isdiction  in  the  court  nor  caa 
strangers  nor  privies  in  esute  with  those  wh(» 
asked  and  were  allowed  redemption.  Cecil  v.  Clirk. 
44  W.  Va.  fl6«.  80  S.  E.  Rep.  31&  See  ante,  "In  West 
Virginia,"  IX,  F.  15.  b. 

7.  Unaffbgtrd  bt  Srcohd  Tax  Drrdl— The  Tight 
to  redeem  land  purchased  by  the  commonwealth 
for  delinquent  taxes  is  unaffected  by  a  second  sale 
of  the  land  for  taxes,  or  by  a  deed  acquired  under 
such  second  sale,  as  such  second  sale  and  all  pro- 
ceedings thereunder  are  without  authority  of  law. 
Parsous  v.  Newman,  00  Va.  808,  88  S.  £.  Rep.  186. 

No  title  is  acquired  by  one  who  purchases,  at  a 
tax  sale,  land  which,  at  a  former  delinquency,  bas 
been  previously  sold  and  purchased  for  the  sute: 
and.  In  a  suit  brought  by  the  commissioner  of 
school  lands  to  have  the  land  sold,  such  snbseqaeat 
purchaser,  upon  his  petition  setting  up  his  purchase 
under  the  sale  for  the  subsequent  delinquency  and 
a  deed  made  to  him  thereunder  is  not  entlUed  to 
redeem  the  land.  State  v.  Belcher  (W.  Va).44  S. 
E.  Rep.  310,  following  Totten  v.  Nlghl>ert  41  W.  Va. 
800.  34  S.  £.  Rep.  037.  See  poit,  "The  Tax  Deed  and 
Its  Validity.**  IX,  H. 

8.  OWNBB'8  Rights  bkfobs  RKDXMPTioif.— a  per- 
son whose  land  has  been  sold  for  delinquent  uxet 
and  purchased  by  the  state  has  no  interest  in  the 
land  except  the  right  to  redeem  it  and  cannot 
before  redemption,  maintain  a  suit  to  remove  a 
cloud  upon  the  title.  A  tender  of  the  purchase 
price,  however,  to  a  purchaser  from  the  common- 
wealth is  not  an  offer  to  redeem,  nor  will  a  wroog- 
f  ul  payment  by  such  purchaser  deprive  the  owner 
of  the  right  to  redeem.  Mathews  v.  Qlenn,  100  Va. 
853.  41  S.  E.  Rep.  786. 

0.  EviDBNCB— AUDiTOB*B  Rfcbipt.— The  Certifi- 
cate of  the  auditor  of  public  accounts  showing  the 
payment  of  money  for  the  redemption  of  lands 
returned  delinquent  for  the  nonpayment  of  uxes 
for  the  years  1706,  1707  and  1708  is  admissible  In  eri- 
dence  as  tending  to  show  the  redemption  of  the 
land  from  forfeiture;  and  the  fact  of  the  payment 
and  the  receipt  of  the  money  by  the  commonwealth, 
in  the  absence  of  evidence  to  the  contrary,  is  saffl- 
cient  evidence  for  the  fact  that  the  payment  was 
made  by  or  for  some  one  entitled  to  redeem  the 
land.  Harman  v.  Steams,  06  Va.  58.  37  S.  E.  Repu 
001. 

And  the  list  of  redemptions  made  up  by  the 
recorder  from  these  receipu  is  prima  facU  eri- 
dence  of  the  redemption  of  lands  Included  therein. 
(Johnson.  P.,  dissenting.)  Battln  v.  Woods.  37  W. 
Va.  58. 

H.  THE  TAX  DEED  AND  ITS  VALIDITY. 

1.  Fobcb  and  Effbct.— <S^e  ante,  ''Curative 
Statutes."  IX,  F,  16:  "Force  of  Sale.**  IX.  P.  «• 
Also.  "Unaffected  by  Second  Tax  Deed,**  IX  G.  7: 
"Owner's   Rights   before  Redemption.**  IX.  O,  &> 

A  valid  tax  deed  is  at  least  a  mediate  grast 
from  the  state  of  the  title  to  lands  conveyed,  and 
a  person  holding  thereby  is  properly  described 
as  holding  under  a  state  grant  within  the  meanlnf 
of  the  constitution;  for  the  tax  deed  partakes  of 
the  nature  of  the  original  grant  of  the  title  fof^ 
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felted.    State  ▼.  Collins.  48  W.  Va.  M,  MS.  B.  Rep. 
841. 

Waa  Not  Priou  Pacle  Bvldeace  evea.~The  mar- 
staara  deed  to  parcbaser  la  not  even  prima  facie 
evidence  of  reirularlty  of  the  collector's  proceed- 
ings: nor  shall  the  re^nlarity  thereof  be  presumed 
from  twenty-two  years  qniet  possession  under  the 
sale,  or  from  any  time  short  of  that  or  from 
which  any  other  link  in  the  chain  of  title  to  real 
estate  may  be  presumed.  Allen  y.  Smitji.  l  Leiffh 
281. 

A  law  makinff  a  tax  deed  prinui  /ade  evidence  of 
any  or  all  material  facU  recited  in  the  deed  is 
constitutional;  but  in  construiuflr  such  a  law  the 
courts  will  confine  its  operation  strictly  within  the 
bounds  prescribed  by  the  statute.  Dequasie  t. 
Harris.  16  W.  Va.  84& 

Title  PsMlng— Other  Liens.— The  provision  in-  { 
061  of  the  Code,  that  "the  ri«rht  or  title  to  such 
estate  shall  stand  vested  in  the  grantee  in  such 
deed  as  it  was  vested  in  the  party  assessed  with 
the  taxes  or  levies  on  account  whereof  the  sale 
was  made,'*  refers  to  the  character  of  the  title 
that  shall  be  vested  in  the  vrantee  in  such  deed, 
whether  it  be  a  fee  simple  or  otherwise.  It  has  no 
reference  to  liens,  and  does  not  mean,  as  contended, 
that  the  purchaser  takes  the  land  subject  to  the 
liens  resting  thereon  at  the  time  the  taxes  were 
assessed.  Stevenson  v.  Henkle.  100  Va.  508,  42  S.  E. 
Rep.  672:  Thomas  v.  Jones,  M  Va.  766.  27  S.  B.  Rep. 
818. 

Under  Code,  {  661,  as  amended,  the  title  of  a 
purchaser  at  a  tax  sale,  who  has  obtained  a  deed 
from  the  commonwealth,  can  only  be  defeated  by 
showing-  that  the  taxes  for  which  the  land  was 
sold  was  not  properly  chargeable  thereon,  or  that 
those  properly  chargeable  have  been  paid,  or  that 
the  notice  required  by  that  section  has  not  been 
given,  or  that  the  purchaser  has  prevented  pay- 
ment or  redemption  by  fraud  or  concealment. 
Stevenson  V.  Henkle,  100  Va.  601,  48S.  E.  Rep.  672: 
Thomas  v.  Jones,  04  Va.  766,  27  S.  E.  Rep.  818;  Va. 
Coal  Co.  V.  Thomas.  07  Va.  627.  84  S.  E.  Rep.  486. 

And  the  title  acquired,  in  the  manner  required 
by  law.  by  a  purchaser  of  real  estate  which  has 
been  previously  purchased  in  the  name  of  the  audi- 
tor  for  delinquent  taxes,  can  be  defeated  only  by 
proof  that  the  taxes,  or  levies  for  which  said  real 
estate  was  sold  were  not  properly  chargeable 
thereon,  or  that  such  taxes  and  levies  have  been 
paid.  Whether  the  notice  required  by  Acts  1806-M. 
ch.  170,  p.  210.  to  be  served  on  the  former  owner  or 
his  personal  representative,  has  been  properly 
served  or  not  is  immaterial.  Thomas  v.  Jones.  04 
Va.  756,  27  S.  E.  Rep.  818;  Va.  Coal  Co.  v.  Thomas.  07 
Oa.  687,  84  S.  E.  Rep.  486. 

Under  the  statute.  Code  of  1878.  c.  88,  {  26.  a  pur- 
chaser at  a  sale  of  land  delinquent  for  taxes,  only 
acquires  such  estate  as  was  vested  in  the  person  as* 
sessed  with  the  taxes  at  the  commencement  of  the 
year  for  which  the  said  taxes  were  assessed:  where 
the  owner  had  in  1864  sold  and  conveyed  the  land, 
he  had  no  estate  in  the  land  in  January  1865  and  no 
title  to  the  land,  under  the  purchase  and  the  deed 
made  under  a  tax  sale  for  the  delinquent  tax  of 
1866,  passed  to  the  purchaser.  Gates  v.  Lawson. 
88  Oratt.  12:  Smith  v.  Lewis,  2  W.  Va.  80. 
.  Title  Pflsslog  to  One  of  Several  Former  Owners.— 
Where  a  tract  of  land  owned  by  the  heirs  of  a  de- 
cedent was  sold  by  the  sheriff  for  the  nonpayment 
of  taxes  assessed  thereon  against  them  as  such 
heirs  and  at  such  sale  the  same  was  purchased  in 
his  own  name  by  one  of  said  heirs,  to  whom  the 
same  was  afterwards  regularly  conveyed  by  the 
recorder  of  the  proper  county,  such  purchase  and 
conveyance  vested  in  such  purchaser  the  legal  title 


to  said  land,  as  the  same  was  vested  in  said  heirs  at 
the  commencement  of  the  year  in  which  the  taxes 
were  assessed,  for  the  nonpayment  whereof  the 
same  was  sold,  but  it  does  not  necessarily  follow 
that  it  is  discharged  of  any  trust 'attaching  thereto 
in  favor  of  his  coheirs.  Kanawha  Valley  Bank  v. 
Wilson.  20  W.  Va.  645. 2  S.  B.  Rep.  768. 

They  should  be  made  parties  defendant  to  this 
suit:  and  if  it  shall  appear  that  other  of  said  heirs 
have  interest  in  said  land,  an  account  of  the  rents 
and  proflu  thereof,  as  well  as  the  taxep  thereon 
paid  by  the  purchaser,  or  any  other  of  said  heirs, 
and  all  money  expended  by  him  in  acquiring 
such  title,  should  be  taken,  in  accordance  with  the 
principle  applicable  in  such  acconnu  between 
cotenants.  Kanawha  Valley  Bank  v.  Wilson,  88 
W.  Va.  645.  2  S.  E.  Rep.  768.  See  ante,  'Persons 
Disqualified  to  Buy."  IX,  F,  17. 

As  Color  off  Title.— A  tax  deed  valid  on  its  face  wiU 
give  color  of  title,  though  it  may  be  defective  in 
form  or  substance,  or  be  founded  on  irregular  pro- 
ceedings. Lennig  v.  White.  1  Va.  Dec.  874:  Flana- 
gan V.  Grimmet.  10  Gratt  421 :  Mullan  v.  Carper,  87 
W.  Va.  215. 16 S.  £.  Rep.  680:  Bryant  v.  Groves.  42  W. 
Va.  10, 24  S.  E.  Rep.  607;  Simpson  v.  Bdmiston,  28  W. 
Va.  676;  Cooey  v.  Porter.  22  W.  Va.  120;  Adams  v. 
Alkire.  20  W.  Va.  480:  Shanks  v.  Lancaster.  5  Gratt 
110:  Core  v.  Faupel.  24  W.  Va.  288;  Parkersburg  Nat 
Bank  v.  Neal.  28  W.  Va.  744:  Swann  v.  Thayer.  86 
W.  Va.  46,  14  S.  E.  Rep.  428. 

Parol  Evidence  loadmisslbls  for  or  against.— Parol 
evidence  is  not  admissible  to  uphold  or  invalidate 
a  tax  deed,  and  it  must  be  determined  from  the  pro- 
ceedings of  record  on  which  the  deed  is  founded 
and  from  the  face  of  the  deed  iuelf  whether  the  deed 
is  valid.  McClain  v.  Batton.  60  W.  Va.  121,  40  S.  E. 
Rep.  500. 

A  deed  from  the  clerk  of  the  county  court  convey- 
ing to  a  purchaser  land  sold  for  taxes  conveys  only 
such  title  as  was  vested  in  the  party  assessed  with 
the  taxes  whereof  the  sale  was  made.  Hotchklss  v. 
Mtddlekauf.  06  Va.  660,  82  S.  E.  Rep.  86.  See  mono- 
graphic note  on  "Deeds"  appended  to  Fiott  v.  Com.* 
12  Gratt  564;  foot-noUi  to  Walton  v.  Hale,  OGrait 
104;  Hobbs  V.  Shumates,  11  Gratt  516.  Also  antt^ 
**Force  of  Sale,"  IX.  F,  8. 

2.  CouBT's  Jurisdiction  to  Obdkb  Dskd  to 
Issue.— The  court  has  Jurisdiction  to  order  the 
deed  to  be  made  to  the  party  shown  to  be  en- 
titled  to  it,  and  whether  that  jurisdiction  have  been 
exercised  with  due  regularity  and  formality,  is  a 
matter  which  a  stranger  certainly  in  a  collateral 
proceeding  cannot  be  permitted  to  enter  into. 
Hitchcox  v.  Rawson,  14  Gratt  588. 

The  commissioner's  duty  is  to  obey  the  mandate 
of  the  court,  and  without  its  order  he  can  only  con- 
vey to  the  purchaser.  But  the  court  in  the  exercise 
of  its  ordinary  powers  direct  the  deed  to  be  made 
to  a  third  person.  Hitchcox  v.  Rawson,  14  Gratt 
533. 

Coart's  Duty  Pormerly  Mloisterlal.— Under  the 
provisions  of  {  15,  ch.  '  87  of  the  Code  of  Vir- 
ginia taken  in  connection  with  the  act  of  1868.  the 
purchaser  had  nothing  to  do  but  have  the  quantity 
purchased  laid  off  at  his  expense,  by  the  surveyor 
of  the  county,  and  have  a  plat  and  certificate  of  the 
survey  returned  to  the  circuit  court  of  the  county 
or  judge  thereof  in  vacation  and  ask  the  court  or* 
judge  to  order  it  to  be  recorded,  and  if  tbe  plat  and 
certificate  were  correct  and  in  accordance  with  the 
law,  the  court  or  judge  was  bound  to  make  the 
order,  and  then  it  became  the  duty  of  the  recorder 
of  the  county  to  make  to  the  purchaser  a  proper 
deed,  on  request  The  duty  to  be  performed  by  the 
circuit  court  or  Judge,  in  such  case,  is  simply 
ministerial,  and  not  JudiciaL    The  court  or  Judge 
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has  no  aatbority  to  inqnire  Into  the  reflralarlty  or 
yalidity  of  the  sale  made  by  the  sheriff.  Randolph 
Justices  r.  Stalnaker,  ISQratt  523:  Delaney  v,  Ood- 
din.  ISGratt  266.  a.TiCL  foot -notes  to  these  cases:  For- 
Queran  ▼.  Donnally,  7  W.  Va.  188. 

3.  Legislativb  Power  to  Authobizb  Another 
Deed  —While  the  deed  aforesaid  was.  and  is.  not 
Talld  to  pass  title,  still  the  equitable  title  or  inter- 
est in  the  land,  subject  to  the  rlarht  of  redemption, 
did  not  become  extinguished  by  the  deed  beln^  in- 
valid, but  was  in  existence  at  the  adoption  of  the 
Code  of  1868:  and  when  it  took  effect  it  was  compe- 
tent for  the  legislature  to  pass  laws  by  which  the 
purchaser  could  obtain  a  sufficient  deed  for  the 
land  purchased  by  him  at  the  said  tax  sale.  And 
S  24.  CD.  81  of  the  Code  of  1868  does  provide  such 
remedy:  but  the  deed  under  that  section  must 
have  been  made  within  two  years  from  the  passag-e 
of  said  Code,  where  the  sale  occurred  more  than 
Ave  years  before  the  passage  of  the  Code:  and  the 
owners,  theit  heirs  and  assigns,  had  the  right  to 
redeem  at  any  time  before  such  deed  was  made. 
If  the  purchaser,  or  his  heirs  or  assigns,  cannot 
show  that  they,  or  he,  properly  procured  a  proper 
and  sufficient  deed  for  the  land  purchased  at  said 
tax  sale,  within  two  years  from  December  29th.  1868, 
the  date  of  the  passage  of  said  Code,  then  it  must 
be  considered  and  held,  that  the  equitable  ri?ht  or 
Interest  of  the  purchaser,  acquired  by  said  pur- 
chase, has  been  extinguished.  Forqueran  v.  Don- 
nally, 7  W.  Va-116. 

4.  The  Execution. 

Deputy  May  Bxecute.— It  is  very  certain  that  the 
execution  of  a  tax  deed  is  a  ministerial,  and  not  a 
judicial,  duty,  and  therefore  a  duty  which  may 
under  the  statute  be  done  by  a  deputy  recorder. 
Davis  V.  Living.  82  W.  Va,  174, 9  S.  E.  Rep.  84. 

When  Commissioner  Appointed  to  Execute.— To 
entitle  a  purchaser  at  a  tax  sale  to  have  a  circuit 
court,  or  the  judge  thereof  in  vacation,  to  appoint  a 
commissioner  to  execute  a  deed  for  a  lot  of  land 
purchased  by  him,  he  must  brinsr  himself  within 
the  provisions  of  the  law  sroverniag  the  terms  of 
his  application ;- and  therefore  the  petition  should 
show  a  clear  legal  right  to  have  the  deed  made, 
and  in  the  manner  prayed  for.  Davis »v.  Jackson,  14 
W.  Va.  227. 

Where  the  petition  fails  to  show  that  the  tax 
deed  was  made  under  ch.  81.  Code,  and  that  peti- 
tioner had  complied  with  SS  18,  19.  and  that  the 
land  had  not  been  redeemed  as  provided  in 
fl  !5,  16.  24  of  said  ch.  81.  or  same  sections  of 
ch.  117,  Acts  1872-3,  the  circuit  court,  or  the 
judge  thereof  in  vacation,  should  refuse  to  appoint 
a  commissioner  to  make  a  deed  under  {  22,  and 
under  such  circumstances  a  peremptory  mandamvs 
does  not  lie  to  compel  the  said  court,  or  judge  in 
vacation,  to  appoint  such  a  commissioner.  Davis  v. 
Jackson.  14  W.  Va.  227.    . 

Necessity  of  Commlseloners*  Uniting.— There  was 
no  absolute  necessity  for  both  commissioners  to 
unite  in  the  conveyance,  and  the  court  might  re- 
quire the  duty  of  executing  it  to  be  performed  by 
both  or  by  one  of  them.  Hitchcox  v.  Rawson,  14 
Oratt.  584;  Miller  v.  Williams.  15  Gratt  218. 

Clerk  Cannot  Take  HU  Own  Acknowledffmant  to 
Deed.— Title  to  land  purchased  for  delinquent  taxes 
Could  be  acquired,  under  the  Code  of  1849,  only  by  a 
deed  f  f  om  the  clerk  of  the  proper  court,  duly  re. 
corded:  but  the  clerk  could  not  acknowledge  such 
a  deed  before  himself,  and  a  deed  recorded  on  such 
an  acknowledgment  passed  no  title.  Acknowledg- 
ment implies  the  existence  of  two  persons,  one  who 
makes  the  acknowledgment,  and  another  who  re- 
ceives and  certifies  it  Leftwich  v.  Richmond,  100 
Va.  164,  40  S.  E.  Rep.  661. 


ComnklMlonaf  s  Deed  Must  Show  VaUd  Anthority.- 

A  commissioner  for  the  sale  of  delinquent  lands 
conveys  under  a  power:  and  a  deed  executed  bj 
him  to  other  persons  than  those  reported  by  him  to 
have  been  the  purchasers  of  the  land,  can  avail 
nothinsr  where  his  authority  to  make  It  does  not 
appear,  unless  there  has  been  such  a  Ion?  acquies- 
cence and  possession  under  the  deed  as  to  justify  a 
presumption  in  its  favor,  as  was  the  case  In  Robinett 
V.  Preston.  4  GratL  141 :  Walton  v.  Hale.  9  Oratt  195. 
This  deed  alone  would  not  preclude  the  persons 
who  purchased  at  the  sale  from  callincr  for  a  prooer 
deed.  The  apparently  unauthorized  act  of  the 
commissioner  could  not  destroy  their  rights. 
Were  they  before  the  court  or  had  caveator  esub- 
lished  a  risrhtto  claim  under  the  sale  by  the  com- 
missioner, the  regularity  of  that  sale  and  the 
interest  which  passed  by  it  would  be  proper  sab- 
jects  of  enquiry.    Walton  v.  Hale,  9  Gratt  !99. 

Variance  of  Deed  from  the  List  of  Sales.— A  material 
variance  between  the  tax  deed  and  the  sworn  list 
returned  by  the  sheriff  of  the  sale  made  by  him. 
vitiates  the  deed.  For  example:  that  said  tax  deed 
recites  and  declares  that  the  said  tract  of  land  was 
sold  "for  the  nonpayment  of  taxes  for  the  year 
1850,"  while  the  said  list  and  the  oath  of  said  sheriff 
thereto  appended  states,  that  it  was  sold  "for  the 
nonpayment  of  taxes  thereon  since  the  year  1890:" 
^nd  because  this  said  list  is  materially  defective  in 
falling  to  show  the  year  for  which  the  taxes  were 
due,  for  the  nonpayment  of  which  the  sheriff  sold 
the  land.    Bur  lew  v.  Quarrier,  16  W.  Va.  UO. 

And  the  only  authority  for  the  tax  deed  being  the 
sale  of  the  land  for  the  delinquency  thereof,  and  the 
conformity  of  the  deed  to  the  statute,  the  deed 
must  conform  to  the  report  of  sale,  and  that  show- 
ing a  sale  of  an  entire  tract  it  is  no  aathorlty  for 
execntlnff  a  deed  for  part  of  such  tract  and  if  such 
a  deed  is  executed,  it  is  void.  Jones  v.  Dils.  18  W. 
Va.  769. 

6.  Equitable  Jurisdiction  to  Set  Aside  Illegal 
Tax  Deed.— "This  court  has  repeatedly  held  and  rec- 
og-nized  that  a  court  of  equity  has  jurisdiction  to 
set  aside  an  illegal  tax  deed.  Forqueran  v.  Don- 
nally, 7  W.  Va.  114:  Jones  v.  Dils,  18  W.  Va.  789:  Orr 
V.  Wiley.  19  W.  Va.  160."  Simpson  v.  Edmiston.2S  W. 
Va.  678:  Wyatt  v,  Simpson,  8  W.  Va.  894.  See  Smith 
V.  O'Keefe,  48  W.  Va.  172.  27  S.  E.  Rep.  358;  Moore 
V.  McNutt  41  W.  Va.  695.  24  S.  £.  Rep.  682:  CarroUv. 
Brown,  28  Gratt  791. 

Under  the  provisions  of  ch.  81  of  the  Oode  re- 
lating to  the  sale  of  real  estate  for  taxes,  there  are 
only  two  classes  of  cases  in  which  tax  deeds  free 
from  fraud,  duly  executed  and  recorded,  can  be  set 
aside:  (I)  Where  irregularities  appear  on  the  face 
of  the  record  in  the  office  of  the  clerk  of  the  county 
court  such  as  materially  prejudice  and  mislead  the 
owner  of  the  real  estate  sold  as  to  what  portion  of 
bis  real  estate  was  sold,  and  when,  and  for  what 
years,  or  the  name  of  the  purchaser  thereof.  Code, 
c.  81.  $  25.  (2)  When  the  taxes  are  not  in  arrear.  bat 
have  been  once  paid.  Id.  SS  96.  27.  Qerke  Brew- 
ing Co.  V.  St  Clair,  46  W.  Va.  98.  33  S.  E.  Rep.  122, 
Interpreted  in  Boggess  v.  Scott  48  W.  Va.  316.  87 
S.  E.  Rep.  661.  as  "logically  overruling'*  the  case  of 
Phillips  V.  Minear.  40  W.  Va.  58.  20  S.  £.  Rep.  9K 
See  Winniufir  v.  Eakin,  44  W.  Va.  19,  28  S.  E.  Rep.  757: 
Nuzum  V.  McEldowny,  46  W.  Va.  207.  89  S.  £. 
Rep.  1024. 

Pleading.— When  a  tax  deed  Is  assailed  as  invalid, 
and  such  deed  is  exhibited  with  the  bill  and  appears 
invalid  on  its  face,  the  court  will  not  decline  to  de- 
clare it  void  and  set  it  aside,  simply  because  the 
plaintiff  did  not  in  his  bill  specify  the  particular 
grounds  on  which  the  court  regards  it  void. 
Simpson   V.  Edmlston.  28  W.  Va.  675. 
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Bat  a  bill  in  cbancery,  filed  for  the  purpose  of  set- 
tiDfir  aside  a  Uz  deed  for  mere  irregularities,  which 
fails  to  alleffe  sufllcient  statutory  flrrounds  therefor. 
is  demurrable.  Gerke  Brewing  Co.  ▼.  St.  Clair,  46 
W.  Va.  98,  88  S.  E.  Rep.  128. 

Cancelled  fls  to  Land  Incladed  by  nistake.— Where 
a  portion  of  a  tract  of  land  is  included  by  mistake 
in  a  survey  made  under  the  direction  of  the  com- 
missioner of  school  lands,  and  is  sold  under  the 
statute  for  the  benefit  of  the  school  fund,  and  a 
deed  made  to  the  purchaser  thereof,  eqnity  will 
take  jurisdiction  of  a  suit  brouflrht  by  the  owner  of 
such  tract  of  land,  who  is  in  possession  of  the  same, 
for  the  purpose  of  cancelling  said  deed  and  remov- 
iDff  the  same  as  a  cloud  upon  his  title.  Smith  t. 
OKeefe,  48  W.  Va.  178,  27  S.  E.  Rep.  858. 

Concloslveness  of  Decision.— Althouarh  the  parties 
to  a  suit  inTolvinr  the  validity  of  a  tax  deed  are 
bound  by  the  decision  in  said  suit  afllrmiuff  the 
validity  of  said  deed,  yet  where  a  party  to  such  suit, 
by  the  trust  deed  duly  executed,  acknowledged  and 
recorded  prior  to  being  made  a  party  to  such  suit, 
conveyed  an  undivided  moiety  of  the  land  covered 
by  such  tax  deed,  to  secure  the  payment  of  a  debt, 
the  trustee  lu  such  deed  of  trust  and  his  cestui*  que 
(rust  are  not  bound  by  such  decision.  Burlew  v. 
Quarrier.  16  W.  Va.  108. 

Necessity  tor  Owner  to  Bo  In  Possession.— A  court  of 
equity  has  Jurisdiction  of  a  suit  brought  by  the 
owner  In  possession,  to  set  aside  a  deed  which  has 
been  put  upon  record,  whereby  the  complainant's 
land  has  been  wrongfully  conveyed  to  a  purchaser 
at  a  tax  sale.  Carroll  v.  Brown.  28  Gratt.  791: 
Hatchings  v.  Gilmer,  l  Va.  Dec.  496. 

The  court  in  its  reasoning  laid  stress  on  the  fact 
that  the  owner  was  devoid  of  remedy  save  in  equity. 
being  in  possession  so  that  he  could  not  bring  eject- 
ment to  try  the  title,  and  cited  Hale  v.  Penn,  26  Gratt 
261,  saying  that  in  that  case  the  complainants  must 
have  been  in  possession,  for  "If  the  tax  purchaser 
had  been  lu  possession,  the  complainants  would  have 
had  a  plain  remedy  at  law  in  an  action  of  ejectment 
against  him,  the  deed  under  which  he  claimed  not 
being  prima  facie  evidence  of  title,  and  furnishing  no 
impediment  to  the  recovery  in  such  action."  Car- 
roll V.  Brown,  28  GratL  701. 

In  such  case  the  original  owner  of  the  land,  al- 
though out  of  possession,  had  the  right  to  come  into 
a  court  of  equity  for  the  purpose  of  setting  aside  a 
deed  which  might  have  obstructed  his  recovery  In 
an  ejectment  Yancey  v.  Hopkins,  l  Munf.  427. 
and  foot-note.  And  besides,  the  object  of  the 
bill  was  to  compel  the  reconveyance  of  the  land 
from  the  defendant,  which  a  court  of  law  could  not 
enforce,  and  as  a  single  verdict  In  ejectment 
might  not  have  been  conclusive,  the  parties  pursued 
the  most  proper  course.  Yancey  v.  Hopkins,  1 
Maaf.  429.  See  Hutchlngs  v.  Gilmer.  1  Va.  Dec.  606. 
The  principal  case  is  cited  with  approval  in  Carroll 
V.  Brown,  28  Gratt  798. 

W.  Vs.  Rule.— "That  the  general  rule  of  jurisdic- 
tion of  suits  to  remove  cloud  over  title  Is  that  to 
entertain  a  suit  to  cancel  the  tax  deed  and  remove 
the  cloud  produced  by  it  the  plaintiff  must  to  sus- 
tain such  jurisdiction,  be  in  actual  possession  and  so 
state  In  his  bill:  is  admitted,  but  under  the  decisions 
in  this  state  a  suit  to  set  aside  a  tax  deed  is  an  ex- 
cepiion  to  that  rule.  Simpson  v.  Edmlston,  23 
W.  Va.  676;  Forqueran  v.  Donnally.  7  W.  Va. 
!!■•:  Jones  v.  Dills,  18  W.  Va.  759:  Orr  v.  Wiley, 
19  W.  Va.  150.  Opinions  of  Dbnt,  J.,  in  Christian 
V.  Vance,  41  W.  Va.  754.  24  S.  E.  Rep.  696.  and  of 
BKANMOH.  J.,  in  Cecil  v.  Clark.  44  W.  Va.  670,  80 
S.  E.  Rep.  216:  Clayton  v.  Barr.  34  W.  Va.  290.  12 
S.  E.  Rep.  704.    So  we  must  consider  this  question  of 


jurlsdicUon  as  closed  in  this  court"   Boggess  ▼. 
Scott  48  W.  Va.  816,  87  S.  E.  Rep.  668. 

5trangor  ilny  Not  AsssIL— Where  the  plaintiff  in 
an  action  of  ejectment  relies  upon  a  purchase  of 
the  land  in  controversy  at  a  delinquent  tax  sale, 
and  a  deed  executed  to  him  in  pursuance  thereof, 
the  defendant  is  not  entitled  to  attack  the  deed  so 
acquired  for  irregularities  in  the  proceedings  con> 
nected  with  said  tax  sale,  unless  he  or  those  under 
whom  he  claims  were  owners  of  the  title  of  said 
laud  which  was  sold  at  the  time  of  said  delinquent 
sale,  or  were  entitled  to  redeem  the  same.  Haw- 
kinberryv.  Snodgrass,  89  W.  Va.  882.  19  S.  E.  Rep. 
417.    See  ante,  "Force  of  Sale."  IX.  F.  8. 

Extent  of  Equity  Powers.— "There  is  jurisdiction  in 
equity  to  annul  a  tax  deed,  but  ixucsre  if  it  is  right 
for  a  court  of  equity  not  only  to  do  that  but  divest 
a  third  party  of  his  legal  title  to  land,  and  thus  de- 
prive him  of  a  jury  trial?  Is  not  the  jurisdiction  in 
equity  limited  to  the  nullifications  of  only  the  tax 
deed?"  Dissenting  opinion  In  Davis  v.  Settle.  48  W. 
Va.  17, 26 S.  E.  Rep.  667;  Clayton  v.  Barr.  84  W.  Va.  290, 
12  S.  E.  Rep.  704.  However  It  was  done  in  the  case 
of  Simpson  v.  Edmlston,  28  W.  Va.  675;  Winning 
V.  Eakin.  44  W.  Va.  19,  28  S.  E.  Rep.  760. 

5everal  Purchasers  Uniting  In  One  BIIL— Several 
purchasers  of  different  parcels  of  the  same  tract 
of  land  which  has  been  returned  delinquent  In  the 
name  of  the  former  owuer  of  the  whole  tract,  and 
sold  for  taxes,  may  unite  in  one  bill  to  remove  the 
cloud  upon  the  title  created  by  a  tax  deed  made  in 
pursuance  of  such  sale.  Glenn  v.  Brown,  99  Va.  882. 
38  S.  E.  Rep.  189. 

Tender  Required.— A  defective  tax  deed  should  not 
be  set  aside  unless  the  person  entitled  to  have  the 
same  set  aside  shall  pay  or  tender  to  the  purchaser, 
or  his  heirs,  devisee  or  assignee,  or  the  person 
holding  under  him.  or  some  one  or  more  of  them, 
the  purchase  money  paid  for  the  real  estate  at  the 
tax  sale,  and  all  the  taxes  since  paid  thereon  for 
any  year  or  years  for  which  such  person  so  claim- 
ing, or  those  under  whom  he  claims,  have  not  paid 
taxes  thereon,  and  the  costs  of  the  survey  or  re- 
port with  interest  on  each  of  said  sums  from  the 
date  of  the  payment  thereof  until  paid  by  such 
claimant  McClain  v.  Batton,  60  W.  Va.  181.  40  S.  E. 
Rep.  609. 

"Section  26  says  that  no  deed  under  a  tax  sale 
shall  be  set  aside  for  defects  of  record  until  tender 
or  payment  of  what  the  purchaser  paid.  etc.  I  con- 
sider the  decree  erroneous  on  this  ground.  The 
sale  was  not  an  utter  void  or  nullity,  conferring  no 
right  on  the  purchaser  to  receive  back  his  money. 
It  is  for  mere  irregularities  in  failing  to  do  certain 
things  directed  to  be  done  by  the  statute  that  the 
plaintiff  seeks  to  annul  the  deed,— missteps  under 
the  statute."  Winning  v.  Eakln,  44  W.  Va.  19,  28  S. 
E.  Rep.  760:  Nuzum  v.  McEldowny,  46  W.  Va.  207.  82 
S.  E.  Rep.  1024. 

Nothing  Psid— No  Tender  Necessary.— When  the 
holder  of  an  Invalid  tax  deed  and  those  under 
whom  he  claims  have  paid  no  purchase  money, 
taxes  or  costs  under  or  in  procuring  the  same,  the 
person  entitled  to  have  the  deed  set  aside  need  not 
tender  or  pay  him  anything,  or  offer  to  do  so.  In 
attacking  such  deed.  Collins  v.  Sherwood.  60  W. 
Va.  188.  40  S.  £.  Rep.  608. 

Effect  of  Laches.— Laches  will  not  bar  a  landowner 
from  assailing  a  tax  sale  of  his  land,  when  there  is 
no  actual  possession  under  the  tax  title.  State  v. 
Spon angle,  45  W.  Va.  416,  83  S.  E.  Rep.  283. 

EnJolnlngDeed  In  Advance. —A  party  has  a  right  to 
quiet  his  title  to  a  tract  of  land  by  enjoining  a  pur- 
chaser at  a  tax  sale  from  obtaining  a  deed  for  his 
parcel  of  land,  if  the  defendant  did  not  at  such  sale 
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in  fact  purchase  his  parcel  of  land.    Koon  y.  Snod- 
firrass,  18  W.  Va.  321. 

If  such  party  has  tendered  to  snch  purchaser 
within  one  year  after  the  sale  the  amoant  he  paid 
for  the  land,  as  shown  by  the  sheriff's  receipt,  and 
such  additional  taxes,  if  any.  as  may  have  been 
paid  by  the  purchaser,  and  interest  on  such  pur- 
chase money  and  taxes  at  the  rate  of  twelve  per 
cent  per  annum  from  the  time  the  same  moneys 
have  been  paid,  he  may  enjoin  such  purchaser  from 
obtaininfiT  a  deed  for  the  land,  though  the  money  so 
tendered  was  refused,  and  it  was  not  paid  to  the 
recorder,  or  any  one  else  within  a  year  from  the 
sale.    Koon  t.  SDodflrrass,  18  W.  Va.  890. 

X.    TAXE5  BXGMPT  PROM  BXBCUTION  AOAINST 
MUNICIPALITIES. 

By  implication  the  taxes  and  public  revenues  of  a 
municipal  corporation  are  exempt  from  the  oper- 
ation of  the  provisions  of  $  5,  ch.  140  of  said 
Code,  and  {{2,  10.  ch.  141  of  said  Code:  and  such 
taxes  and  revenues  cannot  be  seized  or  subjected 
to  a  writ  of  Jlerl  facia*,  in  the  hands  of  the  tax- 
payers or  in  the  treasury  of  such  municipal 
corporation  or  in  transit  to  such  treasury,  by  vir- 
tue of  said  writ  or  by  reason  of  any  lien  of  such 
Aeri  facias  under  the  said 'sections,  ch.  140.  or  said 
Sf  2,  10  of  said  ch.  141.  Especially  should  such 
exemptions  be  held  to  exist  in  the  absence  of 
an  express  declaration  of  law  to  the  contrary. 
Brown  V.  Gates.  15  W.  Va.  181. 


Deems  v.  Quarrier,  Lessor,  &c. 

October.  182S. 

Bills  of  Exception*— Delects.— Quaere,  whether  a  bill 
of  exceptions  which  purports  to  contain  all  the 
evidence,  and  seta  out.  instead  of  the  facts,  what 
the  witnesses  swore  to  merely,  will  be  so  defective 
as  to  preclude  the  party  excepting,  from  availinff 
himself  of  his  exceptions? 

Ejectmentt— New  Trtal-nistake.^— A  Court  ouffhtto 
hold  a  stricter  course  towards  plaintiffs,  moving 
for  new  trials,  in  ejectments,  than  towards  de- 
fendants; yet,  where  a  verdict  in  favor  of  a 
defendant,  in  ejectment,  is  founded  in  mistake 
and  produces  injustice,  it  is  both  the  riffht  and 
duty  of  the  Court  to  srrant  a  new  trial. 

Quarrier,  by  his  lessee,  brought  eject- 
ment in  the  Superior  Court  of  Wood 
county,  against  Adam  and  David  Deem, 
for  500  acres  of  land,  on  Hughes' 
47G  river,  in  the  said  *county.  The  jury 
found  for  the  defendants.  The  Court 
granted  a  new  trial;  and  the  defendants 
filed  a  bill  of  exceptions,  setting  forth  the 
testimony  of  the  witnesses,  instead  of  the 
facts  proved  by  them.  On  the  second  trial, 
the  jury  found  for  the  plaintiff.  The  de- 
fendants appealed. 

Hay,  for  the  appellant. 

Scott,  for  the  appellee. 

October  20.  JUDGE  CARR,  delivered 
his  opinion. 

This  is  an  appeal  from  a  judgment  of 
the  Superior  Court  of  Wood  county,  in  an 
action  of  ejectment.  The  jury  found  a 
verdict  for  the  defendants,  and  the  Court 
granted  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  evidence.  A  bill 
of    exceptions    was    filed    to    this    opinion. 


•Bills  of  Exception.— See  arenerally.  monoarraphlc 
noU  on  "Bills  of  Exception"  appended  to  Stoneman 
V.  Com..  25  Oratt.  887.  The  principal  case  is  cited  on 
this  subject  in   McDowell  v.  Crawford,  II  Gratt.  38& 

tEJcctment.— See  monosrraphic  note  on  "Ejectment" 
appended  toTaoscottv.  Cobbs.  11  Oratt  172. 

tNew  Trtal-Mlstake.— See   raonofirraphic  note  on 

New  Trials"  appended  to  Boswell  v.  Jones,  1  Wash. 


On  the  second  trial,  the  jury  found  for  the 
plaintiff,  and  the  Court  rendered  judgment. 
From  this,  the  appeal  is  taken. 

It  was  objected  in  the  argument,  that  the 
bill  of  exceptions,  which  purports  to  con- 
tain all  the  evidence,  sets  out,  instead  of 
the  facts,  what  the  witnesses  swore  to 
merely.  Whether  this  be  such  a  defect  as 
would  preclude  the  appellant  from  availing 
himself  of  his  exceptions,  I  do  not  mean 
to  decide;  as  I  consider  such  decision  un- 
necessary in  this  case. 

The  counsel  for  the  appellant  contended 
strongly,  as  a  general  doctrine,  that  in 
ejectment,  where  the  verdict  is  for  the  de- 
fendant, the  Court  ought  only  in  very  ex- 
traordinary cases,  to  grant  a  new  trial;  be- 
cause there  is  no  change  operated  in  the 
actual  state  of  things,  and  the  plaintiff  may 
renew  his  action.  These  considerations, 
(as  every  application  for  a  new  trial  is  to 
the  sound  discretion  of  the  Court.)  would, 
no  doubt,  always  have  weight,  and  incline 
them  to  hold  rather  a  stricter  course  to- 
wards plaintiffs  in  ejectments,  moving  for 

new  trials,  than  towards  defendants, 
477      *whose  situation  would  be  materially 

changed  by  a  refusal;  or  towards 
parties  in  other  actions,  whose  claims,  such 
refusal  might  extinguish  for  ever.  Still,  if 
in  the  opinion  of  the  Court,  the  verdict, 
in  favor  of  a  defendant  in  ejectment,  was 
founded  in  mistake,  and  produced  injustice, 
it  would  not  only  be  the  right,  but  the 
duty,  of  the  Court,  to  grant  a  new  trial; 
and  not  expose  the  plaintiff  tp  the  cost«. 
the  trouble  and  the  hazard  too,  of  a  new 
action.  Adams  on  Ejectment,  293,  says, 
"the  Courts  will  seldom  grant  a  new  trial 
in  ejectment,  when  the  verdict  is  for  the 
defendant;"  and  he  gives  the  reason  which 
was  assigned  by  the  counsel.  This,  I  think, 
is  put  rather  more  strongly,  than  the  only 
case  which  he  cites,  authorises.'  That  is 
th^  case  of  Clymer's  Lessee  v.  Littler,  1 
W.  Black.  Rep.  345.  Oh  ejectment,  verdict 
for  the  plaintiff.  Motion  for  a  new  trial. 
Lord  Mansfield,  "It  has  been  said,  that  in 
ejectment,  the  Court  will  not  readily  grant 
a  new  trial.  It  is  true,  where  a  verdict  has 
been  found  for  the  defendant;  but  where 
the  plaintiff  has  obtained  a  verdict,  it  is  a 
great  difference  to  the  defendant,  whether 
he  has  a  new  trial,  or  is  forced  to  become 
plaintiff  on  a  new  ejectment.  Ejectments 
are  substituted  for  real  actions,  in  which 
the  title  appeared  upon  the  pleadings  and 
gave  no  room  for  surprise.  We  should, 
therefore,  rather  lean  to  new  trials  in  behalf 
of  defendants,  in  ejectments,  especially  on 
the  footing  of  surprise."  He  adds,  "another 
good  rule  for  granting  or  refusing  new 
trials,  is,  that  upon  the  whole,  justice  has 
not  been,  or  has  been,  done,  to  the  parties. 
Goodtitle  on  the  demise  of  Alexander  v 
Clayton,  4  Burr.  2224.  In  an  action  nf 
ejectment,  a  special  jury  had  given  a  ver- 
dict for  the  plaintiff.  Motion  for  a  new 
trial.  Lord  Mansfield,  thought  it  a  very 
strong  case  for  a  new  trial.  He  said,  "Its 
being  an  ejectment  case  is  no  reason  at  all 
against  granting  a  new  trial;  for  though  a 
new  ejectment  may  be  brought,  yet  here 
will  be  a  change  of  possession,  by  which 


the  defendant  will  be  a  sufferer 


.     This 


ob- 


674 


8  RAND. 


M'Ra«  v.  Boast. 


478^81 


jection  against  granting  a  new  trial,  be- 
cause a  new  ejectment  may  be 
478  *brought,  has  been  over-ruled  again 
and  again."  It  will  be  remarked,  that 
though  this  was  the  case  of  a  defendant 
aslcing  a  new  trial,  the  observations  of  the 
Judge  have  a  general  bearing.  In  Mitchell's 
Lessee  v.  Mitchell,  4  Bin.  180,  ejectment, 
the  jury  found  for  the  defendant.  A  new 
trial  was  granted.  Another  verdict  was 
found  for  the  defendant,  and  the  Judge,  in 
the  Court  below,  refused  a  new  trial.  An 
appeal  was  taken  to  the  Supreme  Court, 
and  there,  after  full  consideration,  the  Court 
was  unanimous  in  granting  another  new 
trial.  One  reason  assigned  was,  that  the 
plaintiff  would  be  barred  by  the  statute  of 
limitations,  if  put  to  a  new  action;  but  that 
which  seemed  principally  to  govern  the 
Court,  was,  that  there  was  ground  to  ap- 
prehend that  the  jury  had  erred.  I  have 
not  thought  it  worth  while  to  examine 
other  authorities.  The  Court  below  cer- 
tainly did  not  over-step  the  limits  of  their 
power,  in  granting  the  new  trial.  As  to 
their  discretion  in  the  exercise  of  that 
power,  if  we  look  into  the  bill  of  exceptions. 
I  think  it  proves  it  to  have  been  sound; 
for  we  see  there  that  two  witnesses  state, 
that  the  defendants  themselves  shewed  the 
white  oak,  as  Evans's  corner,  and  this  was 
the  great  point  in  the  cause.  If  we  put  the 
evidence  out  of  view,  we  must  presume  that 
the  Court  did  right,  and  this  presumption 
is  strengthened  by  the  second  verdict. 
I  am  for  affirming  the  judgment. 
The  other  Judges  concurred,  and  the 
judgment  was  affirmed.* 
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^Porter's  Executors  v.    Arnold  and 
Others. 

October.  1826. 
Bzecaton— Appeal— Bond. t—Oa  an  appeal  by  execn- 
tors,  from  a  decree  In  favor  of  distributees  or 
leffatees,  for  tbeir  proportions  of  the  estate,  tbe 
ezecators  ouffht  to  five  bond  and  security. 

This  was  an  appeal  depending  in  the 
Court  of  Appeals,  between  Porter's  exec- 
utors and  Arnold  and  others,  in  which  the 
appellees  had  obtained  a  decree  in  the  Court 
of  Chancery,  as  legatees  of  Samuel  Porter, 
deceased,  for  their  respective  legacies.  The 
decrees  were  rendered  against  both  execu- 
tors severally;  and  one  of  them  appealed 
at  the  time  of  rendering  the  decree.  The 
appeal  was  allowed  without  security,  be- 
cause the  appellant  was  an  executor.  The 
other  executor,  afterwards,  was  allowed  an 
appeal  by  the  Court  of  Appeals,  upon  con- 
dition of  giving  bond  and  security  in  double 
the  amount  of  the  decree  against  him. 

Harrison,  for  the  appellees,  moved  the 
Court,  that  the  executor,  who  had  appealed 
without  giving  security,  should  be  ruled  to 
give  security  as  his  co-executor  had  done. 
,  October  21.  JUDGE  CABELL,  delivered 
the  opinion  of  the  Court.* 

This  suit  was  prosecuted  by  the  legatees 
of  Samuel  Porter,  against  Jesse  Withers 
and  Samuel  Porter,  executors  of  S.  Porter, 
deceased,  for  the  recovery  of  their  respec- 


•The  Pbbsidbnt,  absent. 

tSee  monoflrrapbic  note  on  '''Executors  and  Admin- 
istrators*' appended  to  Rosser  v.  Deprlest,  5  Qratt. 
6;  foot-note  to  McCauley  v.  Griffln.  4  Qratt.  9;  foot- 
note to  Wilson  ▼.  Wilson.  I  Hen.  &  M.  15. 


tive  legacies.  Decrees  were  rendered 
against  both  executors  severally;  and  at  the 
time  of  rendering  the  decree,  Jesse  Withers 
appealed,  and  the  appeal  was  allowed  with- 
out security,  because  he  was  an  executor. 
Afterwards,  S.  Porter,  the  other  executor, 
was  allowed  an  appeal  by  this  Court,  upon 
condition  of  giving  bond  and  security  in 
double  the  amount  of  the  decree 
480  against  him.  The  appellees  *now 
move  that  Jesse  Withers  shall  be 
ruled  to  give  bond  and  security  also. 

The  condition  upon  which  Samuel  Porter 
was  allowed  an  appeal,  seems  to  have  de- 
termined that  the  other  executor  could  not 
appeal  without  security.  In  the  case  of 
Sherman  v.  Christian,  1  Rand.  393,  this 
subject  was  examined,  and  an  appeal  al- 
lowed to  an  executor,  without  security,  as 
to  so  much  of  the  decree  as  was  founded 
on  a  claim  against  his  testator,  although 
the  decree  was  personal  as  to  the  executor, 
in  respect  to  the  assets  in  his  hands.  The 
reasons  upon  which  that  decision  went,  do 
not  apply  to  the  case  of  legatees  or  dis- 
tributees suing  an  executor  for  their  pro- 
portions of  the  estate.  In  such  case,  there 
is  no  demand  asserted  against  the  testator; 
nor  is  his  estate  at  all  affected  by  the 
decree.  It  is  founded  wholly  on  the  per- 
sonal responsibility  of  the  executor,  for  the 
assets  in  his  hands;  and  is  like  the  case 
of  a  judgment  against  an  executor  for  a 
devastavit,  in  which  the  executor  is  bound 
to  give  security  on  an  appeal.  Wilson  v. 
Wilson's  adm'r.  1  H.  &  M.  16. 

The  security  asked  for,  should  be  re- 
quired in  this  case; 


481  *M'Rae  v.  Boast.— 3  Suits. 

October,  1825. 

Consolidation  of  Actions— Matter  of  DlJcretlon— Mode 
of  Brlnffinff4-Tbe  consolidation  of  actions  is  not  a 
matter  of  strict  riffht.  nor  tbe  proper  snblect  of  a 
plea,  either  in  bar  or  in  abatement;  bat  is 
addressed  to  the  discretion  of  the  Ck)art.  and  the 
proper  mode  of  brln^rinff  it  on,  is.  by  motion  for  a 
rule  to  shew  cause  why  the  actions  should  not  be 
consolidated. 

Checks— Presumption  as  to— Case  at  Bar.— Where  a 
check  is  ffiven  by  the  plaintiff  to  the  defendant, 
and  many  yearn  afterwards,  the  defendant  exe- 
cutes a  note  to  the  plaintiff,  for  the  accommoda- 
tion of  the  former,  it  will  be  presumed  that  the 
check  has  been  settled  or  accounted  for. 

This  was  an  appeal  from  three  judgments 
in  the  Superior  Court  of  Petersburg.  The 
following  opinion  is  the  only  report  neces- 
sary. 

May,  for  the  appellant. 

Spooner,  for  the  appellee. 

October  22.  JUDGE  CABELL,  delivered 
his  opinion. 

Boast  endorsed,  for  the  accommodation 
of  M'Rae,  five  several  negotiable  notes, 
which  were  passed  off  by  M'Rae  to  differ- 
ent persons,  who  recovered  judgments 
thereon  against  M*Rae  as  maker,  and  Boast 
as  endorser.  Executions  were  taken  out  oh 
these  several  judgments,  directed  to  the 
Sergeant  of  the  town  of  Petersburg,  and 
they  were  all  satisfied,  on  the  same  day,  by 
a  sale  of  Boast's  property  by  the  Sergeant, 


tThe  principal  case  was  cited  with  approval  in 
Beach  v.  Woodyard.  6  W.  Va.  232:  Fisher  v.  Mayor. 
17  W.  Va.  MS;  foot-note  to  Claiborne  v.  Gross.  7 
Lei«rh  881. 
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•who  gave  to  Boast  a  separate  receipt  for 
the  amount  of  each  execution.  Boast, 
thereupon,  brought  five  several  actions  of 
trespass  on  the  case,  against  M'Rae,  to  re- 
cover the  respective  amounts  of  the  differ- 
ent executions  which  he  had  been  compelled 
to  pay.  We  are  not  informed  what  was  the 
iiature  of  the  defence  set  up  in  that  one  of 
these  suits,  which  first  came  on  to  be  tried. 
Judgment,  however,  was  recovered  on  it, 
for  the  amount  of  one  of  the  executions 
only.     But   in   three   others   of   these   suits 

(the  same  now  under  consideration) 
482       M'Rae   pleaded,   in   *abatement,   that 

the  different  sums  of  money,  paid  as 
aforesaid  by  Boast,  ought  to  have  been  in- 
cluded in  one  suit;  and  Boast  having  re- 
plied, setting  forth  the  facts  of  the  case 
more  specially,  M'Rae  demurred,  and  Boast 
joined  in  the  demurrer.  The  Court  over- 
ruled the  demurrer;  whereupon  M'Rae 
pleaded  the  general  issue.  On  the  trial  of 
the  causes,  M'Rae,  after  having  proved  the 
facts  above  stated,  moved  the  Court  to  in- 
struct the  jury,  that  inasmuch  as  the  plain- 
tiff might,  and  ought  to,  have  recovered  in 
the  said  suit  that  had  been  first  tried,  the 
whole  amount  made  by  the  Sergeant  and 
paid  by  Boast  on  all  the  executions,  they 
ought  to  find  for  the  defendant;  but  the 
Court  refused  to  give  the  instruction,  on 
the  ground  that  the  plaintiff  had  recovered 
no  more  in  that  suit  than  the  precise  amount 
of  one  of  the  executions,  and  could  not  have 
recovered  more;  the  suit  having  been 
brought  for  the  amount  of  that  execution 
only 

There  was  another  bill  of  exceptions,  set- 
ting forth  that  the  defendant  M'Rae,  of- 
fered in  evidence,  as  a  set-off  (of  which 
due  notice  had  been  given)  a  check  made 
by  the  plaintiff,  and  held  by  the  defendant, 
for  $1900,  dated  3d  March,  1818,  payable  to 
the  defendant  on  demand,  and  addressed  to 
the  Cashier  of  the  Farmers*  Bank  of  Vir- 
ginia; and  it  appearing  that  the  said  check 
was  dated  before  the  notes  made  by  the 
defendant,  and  endorsed  by  the  plaintiff  as 
aforesaid,  the  plaintiff  moved  the  Court  to 
instruct  the  jury,  "that  the  subsequent  mak- 
ing of  the  said  notes  by  the  defendant  to 
the  plaintiff,  was  prima  facie  evidence  tliat 
the  said  check  had  been  paid  or  settled  be- 
tween the  parties,  unless  the  defendant 
could  rebut  the  presumption  by  evidence;" 
which  instruction  was  given  by  the  Court. 
The  jury  found  for  the  plaintiff  in  all  three 
cases.  Judgments  were  entered  accord- 
ingly, and  appeals  were  taken  to  this  Court. 
The  consolidation  of  actions  is  not  a 
matter  of  strict  right,  nor  is  it  the  proper 
subject  of  any  plea,  either  in  bar  or  in 
abatement.  It  depends  on  the  cir- 
483  cumstances  of  the  case,  *and  is  ad- 
dressed to  the  discretion  of  the 
Court;  and  the  only  proper  mode  of  bring- 
ing it  to  the  view  of  the  Court,  is,  by 
motion  for  a  rule  to  shew  cause  why  the 
actions  should  not  be  consolidated.  The 
picas  in  abatement,  filed  by  the  defendant 
in  the  Court  below,  were  therefore,  right- 
fully over-ruled. 

The  principles  which  govern  the  Eng- 
lish Courts,  and  their  practice  under  them 
in    directing   the    consolidation   of   actions. 
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may  be  seen  by  referring  to  Smith  v.  Crab. 
2  Strange,  1149;  Mynot  v.  Bridge,  2  Strange, 
1178;  Cecil  v.  Briggs,  2  Term  Rep.  639; 
1  Tidd's  Prac.  556;  Imp.  K.  B.  Prac.  668. 
The  case  of  Camman  v.  The  N.  York  In- 
surance Company,  1  Cain's  Rep.  114,  and 
of  Thompson  v.  Shepherd,  9  Johnson's 
Rep.  262,  will  shew  the  practice  in  that 
State.  In  the  last  pientioned  case,  the 
Court  say,  "a  liberal  extension  of  this  rule, 
is  well  calculated  to  prevent  oppression, 
by  an  unnecessary  accumulation  of  costs; 
and  we  should  be  inclined  to  say,  that 
where  separate  suits  are  brought  upon 
notes  or  contracts  made  at  the  same  time, 
and  which  might  have  been  united  in  one 
action,  and  when  the  defence  is  the  same 
in  all,  a  consolidation  rule  ought  to  be 
granted."  Although  I  do  not  feel  myself 
called  upon  to  lay  down  even  the  general 
principles  which  should  govern  on  this  sub- 
ject, (the  plaintiff  in  the  Court  below  having 
failed  to  move  for  a  rule)  yet  there  can  be 
no  impropriety  in  saying,  that  as  at  present 
advised,  I  concur  in  the  opinion  just  cited 
from  the  Supreme  Court  of  New-York. 

As  to  the  instruction  moved  for  by  the 
defendant  in  the  Court  below,  it  was  cer- 
tainly properly  rejected,  for  the  reason 
assigned  by  the  Court. 

I  am  also  of  opinion,  that  the  Court  was 
right,  in  giving  the  instruction  stated  in 
the  second  bill  of  exceptions.  The  giving 
of  a  check  is  a  matter  whose  character  is 
very  equivocal.  It  may  be  given  in  pay- 
ment of  a  debt  due,  or  it  may  be  given  on 
a  mere  loan.  Its  character  may  be  de- 
cided by  the  circumstances  which  attend 
or  follow  it.  If  the  check  in  contro- 
versy bad  been  given  by  Boast  to 
484  *M'Rae  for  a  debt  due  by  the  former 
to  the  latter,  and  had  not  been  set- 
tled or  accounted  for  between  the  parties, 
it  is  very  improbable,  that  at  a  period  so 
long  subsequent,  M'Rae  would  have  exe- 
cuted his  own  note  to  Boast  to  be  endorsed 
by  Boast,  for  the  accommodation  of 
M'Rae.  It  is  much  more  probable,  that 
M'Rae  would  have  taken  Boast's  note  to 
himself,  for  the  amount  of  the  check.  The 
giving  his  own  note  to  Boast,  was  there- 
fore rightly  determined  to  afford  prima 
facie  evidence,  that  the  check  had  been 
settled  or  accounted  for. 

The  judgments  ought  to  be  affirmed. 

The  other  Judges  concurred  and  the 
judgments  were  affirmed.* 


Cobbs  V.  Fountaine. 

October,  1826. 
ContracU  —  Construction  -Roles     Qovornlng.  t  —  The 

rules  wblch  govern  the  construction  of  contracts. 

Same— Sune -Case  at  Bar.— A  stlpulaUon  to  pay  on  a 
particular  day.  unless  some  event  shall  happen 
which.  In  Its  nature  may  happen  either  before  or 
after  that  day.  Implies  that  the  money  Is  to  be  paid. 
If  the  event  does  not  happen  before  ihatday. 

Declaration -Sufficiency  of.t— A  declaration  which 
charsres  only  that  the  defendant  **hath  and  does 
refuse  to  pay,"  without  allefirluff  that  he  has  not 
paid,  is  fiTood  upon  general  demurrer. ^^^ 


•The  PRB9IDBNT.  absent    _  .         ^  .        « 

tCont  facts — Construction— Rules     Qovomlnc-See 

monoirraphic   note   on    "Contracts"    appended  to 
Endera  v.  Board  of  Public  Works,  1  Gratt  8W, 

tActlon  of  Debt— Averments.— To  the  point  that  in 
an  action  of   debt  nonpayment   of  the  debt  de- 
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Appeal  from  the  Superior  Court  of  Law 
for  the  county  of  Buckingham. 

Fountaine  brought  an  action  of  debt 
against  Cobbs,  in  the  County  Court  for 
$300,  on  the  following  note: 

"If  William  Cobbs,  who  is  now  prose- 
cuted for  the  charge  of  murdering  Maxey, 
is  not  found  guilty  of  murder  in  the  first 
degree,  and  sentenced  for  that  crime,  I 
will  pay  to  Waller  L.  Fountaine,  the  sum 
of  two  hunded  dollars,  on  or  before  the 
12th  September,  1819;  and  I  am  to  pay 
him  one  hundred  dollars  at  any  rate,  12th 
September,  1818. 

''Witness  my  hand  and  seal  this  12th 
September,  1817. 

"Thomas  Cobbs,   (Seal.") 

485  *The    declaration    avers,    that    the 
said    Cobbs   was    not    sentenced    for 

murder  in  the  first  degree,  whereby  right 
of  action  hath  accrued  to  the  plaintiff,  to 
have  and  recover  the  aforesaid  sum  of 
$100,  after  the  12th  of  September,  1818, 
and  also  the  further  sum  of  $200,  after  the 
12th  September,  1819;  but  the  said  Cobbs 
"the  aforesaid  several  sums  hath  and 
doth  refuse  to  pay,  to  wit:  the  sum  of 
$100  on  the  12th  September,  1818,  and  the 
sum  of  $200  on  the  12th  September,  1819," 
&c.  • 

The  defendant  pleaded  payment;  and  af- 
terwards, on  the  calling  of  the  cause  for 
trial,  with  leave  of  the  Court,  he  pleaded 
that  the  plaintiff  ought  not  to  have  and 
maintain  his  action,  for  the  $200  claimed 
in  the  declaration,  because  the  defendant 
had  never  been  arraigned,  tried  and  ac- 
quitted of  murder  in  the  first  degree,  but 
that  the  prosecution  against  him  is  still 
depending  and  undetermined. 

The  plaintiff  demurred  generally  to  this 
plea,  and  issue  was  joined  on  the  demurrer. 

The  plaintiff  also  excepted  to  the  opinion 
of  the  Court,  allowing  the  said  plea  to  be 
filed. 

The  Court  sustained  the  demurrer  and 
over-ruled  the  plea;  and  the  jury,  on  the 
plea  of  payment,  found  for  the  plaintiff  the 
amount  of  the  bond,  subject  to  a  credit  of 
$100  paid  12th  September,  1818,  with  in- 
terest, &c.  if  in  law  it  be  for  $300.  But  if 
in  law,  the  bond  be  for  $200,  they  found 
for  the  plaintiff  for  that  sum,  subject  to 
the  credit  aforesaid,  with  interest,  &c. 

The  Court  decided  that  the  plaintiff 
should  recover  $300  with  interest  from  the 
12th  of  September,  1819,  subject  to  a  credit 
for  $100,  paid  12th  of  September,  1818. 

On  an  appeal  to  the  Superior  Court  of 
Law,  the  judgment  was  affirmed;  from 
v/hich  decision  the  defendant  appealed  to 
this  Court. 

Wickham,   for  the  appellant,   contended: 

1.  That  the  declaration  was  bad  for  not 

averring    non-payment    of    the    debt.      In 

support  of    this    position,    he     cited 

486  *Buckner    and    wife   v.    Blair,    &c.    2 
Munf.    336;     Green    v.    Dulany,    lb. 


manded  must  be  averred,  the  principal  case  is  cited 
in  Reynolds  v.  Hurst,  18  W.  Va.  «51 :  footnote  to 
Strange  v.  Floyd,  ft  Gratt.  474.  containinsran  excerpt 
from  Reynolds  v.  Hurst,  18  W.  Va.  661 ;  Moundsvllle 
B.  &  W.  Ry.  Co.  V.  Wilson.  52  W.  Va.  647.  44  S.  E.  Rep. 
lfl». 

See  further,  raono^rapbic  note  on    Debt,  The  Ac- 
tion of**  appended  to  Davis  v.  Mead.  18  Gratt  118. 


518;    Norvell    v.    Hudgins,    4    Munf.    496; 
Nicholson  v.  Dixon's  heir,  5  Munfi  198. 

2.  The  plea  was  properly  received. 

3.  The  time  of  payment,  mentioned  in 
the  note,  was  of  no  importance  in  this  case. 
The  substance  of  the  agreement  was,  to 
pay  the  money  if  the  defendant  should  be 
acquitted;  which  not  having  occurred,  the 
defendant  was  not  bound  to  pay. 

Leigh,  for  the  appellee. 

As  to  the  cases  cited  by  Mr.  Wickham, 
on  the  first  point,  they  only  apply  to  a 
total  absence  of  averment,  not  to  an  im- 
perfect averment.  Here  it  is  alleged  that 
the  defendant  "hath  and  doth  refuse," 
which  is  undoubtedly  good,  on  general  de- 
murrer. 

The  remark  as  to  the  time  of  payment, 
is  in  direct  opposition  to  the  terms  of  the 
note,  which  fixes  the  day  of  payment  at  the 
12th  of  September,  1819;  and  the  condition 
is,  not  that  the  defendant  shall  be  acquitted, 
but  that  he  shall  not  be  found  guilty  of 
murder  in  the  first  degree,  &c.  He  has 
not  been  found  guilty,  and,  therefore,  the 
condition  is  performed. 

October  24.  JUDGE  GREEN,  delivered 
his  opinion. 

The  plaintiff  has  construed  the  meaning 
of  the  instrument  of  writing  on  which  he 
sues,  to  be,  that  if  William  Cobbs  was  not 
found  guilty  of  murder  in  the  first  degree, 
and  sentenced  for  that  crime  before  the 
time  appointed  for  the  payment  of  the 
money,  he  was  thereupon  entitled  to  the 
$200;  and  has  accordingly  averred  in  his 
declaration,  that  William  Cobbs  was  not 
sentenced  for  murder  in  the  first  degree. 
The  defendant  construed  it  to  mean,  that  " 
the  plaintiff  was  not  entitled  to  the  money, 
until  William  Cobbs  was  acquitted  of 
murder  in  the  first  degree;  and  has 
487  *accordingly  pleaded,  that  William 
Cobbs  had  never  been  arraigned, 
tried,  and  acquitted  of  murder  in  the  first 
degree,  and  that  the  prosecution  is  still 
depending.  The  demurrer  to  this  plea 
fairly  presents  the  question,  which  of 
those  constructions  is  proper?  If  the  de- 
fendant's construction  is  proper,  the  dec- 
laration is  defective,  in  not  averring,  that 
William  Cobbs  was  acquitted  of  murder 
in  the  first  degree. 

The  literal  terms  of  the  stipulation,  favor 
the  plaintiff's  construction.  A  stipulation 
to  pay  on  a  particular  day,  unless  some 
event  shall  happen,  which,  in  its  nature, 
may  happen  either  before  or  after  that  day, 
seems  to  me  necessarily  to  imply,  that  the 
money  is  to  be  paid,  if  the  event  does  not 
happen  before  that  day.  .Every  contract 
ought  to  be  construed  so  as  to  give  it 
effect,  according  to  the  real  intent  of  the 
parties,  to  be  collected  from  all  the  terms 
of  the  agreement;  and  when  the  expres- 
sions are  equivocal,  such  intent  gathered 
from  the  whole  of  the  instrument,  must 
determine  the  meaning  of  such  expressions. 
If  the  terms  conflict,  or  are  so  inconsistent 
that  the  intent  of  the  parties  cannot  be 
ascertained,  the  contract  may  be  nugatory, 
by  reason  of  such  uncertainty;  a  conse- 
quence which  should  be  avoided,  if  possi- 
ble. The  parties  must  have  intended 
something  by  their  agreement.     I  am  not. 
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however,  apprised  that  it  has  ever  been 
held,  that  a  construction  can  be  put  upon 
a  contract,  directly  contradicting  all  of  its 
express  stipulations. 

rhe  construction  put  upon  the  contract 
under  consideration,  by  the  defendant, 
would  contradict  all  its  stipulations.  The 
contract  stipulates  for  the  payment  of  the 
money,  on  a  specified  day.  By  the  de- 
fendant's construction,  the  money  would 
never  be  payable,  if  the  party  were  never 
acquitted  or  convicted,  in  consequence  of 
his  death  or  flight;  and  even  in  case  of  his 
acquittal  after  the  day  appointed  for  pay- 
ment, not  until  such  acquittal.  The  con- 
tract is,  that  the  money  shall  be  paid,  if 
the  accused  was  not  convicted.  The  de- 
fendant's construction  is,  that  it  was 

488  to    be    *paid,    if    he    was    acquitted. 
These    two    conditions    are    directly 

contradictory;  for  the  accused  might  die 
or  fiy  the  country,  and  never  return;  in 
neither  of  which  cases,  could  he  be  ac- 
quitted, although,  in  the  latter  case,  the 
prosecution  might  be  continued  as  long  as 
the  prosecutor  chose  to  continue  it.  In 
both  these  cases,  he  could  never  be  con- 
victed. So  that,  if  it  depended  upon  his 
acquittal,  the  money  would  never  be  paya- 
ble; but  if  it  depended  upon  his  not  being 
convicted,  it  would  be  payable  certainly  at 
some  time.  Nor  is  it  at  all  improbable,  that 
the  parties  meant  precisely  what  they  said. 
An  attorney  might  well  be  supposed  to  con- 
tract for  his  services,  upon  the  terms  that 
if  the  accused  was  tried  and  convicted 
before  a  given  day,  he  would  receive  noth- 
ing for  his  services;  but  if  tried  and  not 
'  convicted  before  that  day,  or  not  convicted, 
for  any  other  cause  before  that  day,  that  a 
compensation  should  be  paid  for  his  atten- 
tion to  the  case;  and  that,  for  the  express 
purpose  of  guarding  against  the  loss  of 
his  compensation,  not  by  his  own  default, 
but  by  the  death  or  flight  of  the  accused. 
To  give  the  effect  to  the  contract,  con- 
tended for  by  the  plaintiff,  it  is  only  nec- 
essary to  supply  one  term  in  the  contract, 
not  contradicting  any  of  its  stipulations, 
but  implied  from  them.  The  defendant's 
construction,  would  require  that  all  the 
stipulations  of  the  contract  should  be  pre- 
cisely reversed. 

Suppose  the  attorney  had  undertaken 
upon  the  face  of  the  agreement  to  acquit 
the  accused,  and  the  defendant  had  under- 
taken, in  consideration  of  the  performance 
of  the  plaintiffs  covenant,  to  pay  $200  on 
the  12th  of  September,  1819.  There  would 
then  have  been  stronger  ground,  than  in 
the  present  case,  for  the  defendant  to  con- 
tend, that  the  true  construction  of  the 
contract  was,  that  the  money  was  to  be 
paid  on  the  12th  of  September,  1819,  if  the 
accused  was  acquitted  by  that  time,  or  if 
not,  then  when  he  was  acquitted,  and  not 
until  then;  and  to  plead  with  effect,  that  he 
was  not  acquitted.  But  such  a  plea,  in  such 
a  case,  would  not  avail  him;  and  he  would 
be     left     to     his     remedy     against 

489  *the  plaintiff,  upon  his  covenant,  if  he 
did  not  acquit  him.    And  even  in  that 

case,  the  plaintiflF  would  not  be  liable,  in  case 
of  the  death  or  flight  of  the  accused;  since 
the  failure  of  the  plaintiff  to  perform  his 


covenant,  would  be  without  his  default 
Thus  in  Sir  Thomas  Wroth's  Case,  Vin.  Abr. 
"Condition,"  B.  6,  pi.  11,  §  2,  an  annuity 
being  granted  to  an  attorney  or  physician, 
for  his  life,  pro  consilio  impendendo,  if  the 
grantor  dies,  this  does  not  determine  the 
annuity;  for  the  grantee  is  disabled  from 
performing  his  covenant,  without  his  de- 
fault, and  by  the  act  of  God;  and  it  is  a 
familiar  rule  laid  down  by  Holt,  Chief 
Justice,  in  Thorp  v.  Thorp,  12  Mod.  461, 
and  continually  admitted  since,  that  if  the 
thing  which  is  the  consideration  of  an 
agreement  to  pay  money,  on  a  given  day, 
may  happen  after  that  day,  the  happening 
or  performance  of  the  thing  is  not  a  condi- 
tion precedent  to  the  right  to  demand  pay- 
ment of  the  money,  on  the  appointed  day; 
and  when  a  covenant  could  not,  in  its  na- 
ture, be  performed  by  the  plaintiff,  before 
the  day  appointed  for  the  payment  of  the 
money,  and  the  payment  was  to  be  made 
in  consideration  of  the  performance  of  the 
covenant,  and  the  covenant  was  broken 
before  the  day  of  payment,  it  was  held  not 
to  bar  the  action  for  the  money.  Because 
the  covenant  was  not  originally  a  condition 
precedent  to  the  payment  of  the  money. 
Hunlocke  v.  Blacklowe,  2  Saund.  155. 
The  covenant  in  that  case  was  in  the  nega- 
tive, and  could  not  be  performed  during 
the  plaintiff's  life;  and  the  defendant  was 
left  to  his  remedy  upon  the  plaintiff's  cove- 
nant. 

In  the  case  at  bar,  although  the  plaintiff 
has  made  no  covenant,  on  his  part,  on  the 
face  of  the  paper  which  he  sues  upon,  yet 
he  probably  undertook  to  render  services 
in  some  way,  in  the  defence  of  William 
Cobbs,  which  were  the  consideration  of  the 
defendant's  undertaking  to  him.  Whatever 
this  undertaking  was,  although  by  parol, 
if  he  has  not  performed  it,  or  been  properly 
excused  from  peforming  it,  he  is  liable  to 

the  defendant  in  damages. 
490  *The  objection  to  the  declaration, 

that  it  fails  to  charge  that  the  de- 
fendant has  not  paid  the  money,  I  think  is 
not  well  founded.  In  all  the  cases  referred 
to,  there  was  a  total  want  of  averment  of 
non-payment  to  some  one  who  was,  at 
some  time,  entitled  to  receive  the  money. 
But  in  this  case,  the  declaration  alledges 
that  the  defendant  "the  aforesaid  several 
sums,  hath  and  does  refuse  to  pay."  This 
averment,  although  not  full  and  formal,  is 
yet  not  so  defective  as  that  the  Court  can- 
not give  a  judgment  on  this  verdict,  accord- 
ing to  the  very  right  of  the  case;  and  is 
therefore,  not  objectionable,  on  a  general 
demurrer. 

I  am  of  opinion,  that  the  judgment  should 
be  affirmed. 

The  other  Judges  concurred,  and  the 
judgment  was  affirmed.* 

Randolph's  Administratrix  v.  Randolph. 

October,  1825. 

Principal  and  Aarety-Jodgment  ■gttlmt-SatMMtlM 

-Forfeited  Porthcomlns  BMd.t-Wlier«  jadirmeot 

Is  obtained  aval  nst  a  principal  and  surety  to  a  bond. 


•Tbe  PBB9IDBNT.  abs^Pt.  _ 

t JadfflMOt  —  SatisffMtloB  —  PorMted    Porthce^sf 
Bond.— See  monograpbic  note  on  "Jadffmenta**  aP- 
pepded  to  Smith  v  Cbarltop.  7  Oratt.  4M. 
The  principal  case  is  cited  wltb  approval  on  tbe 
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and  the  latter  fflves  a  fortbcomizifir  bondv  which  is 
forfeited,  the  orlfflnal  Judgment  Is  not  thereby 
satlsfled,  although  any  further  proceedings  on  It 
will  be  barred,  until  the  fortbcomlnff  bond  shall 
be  quashed. 

Same— Voliintary  Payment  by  Surety  on  Barred  Judg. 
meat— Effect.^ A  surety,  who  pays  money  volun- 
tarily on  a  Judgment  absolutely  barred,  loses  bis 
remedy  against  hlM  principal;  but  a  payment  can- 
not be  said  to  be  voluntary,  as  long  as  the  judg- 
ment can  be  enforced  In  any  way.  either  by  scire 
facias  or  action  of  debt. 

JudgmeBts-Liailtattoiis  of  Actions  on4— There  Is  no 
limitation  by  statute,  to  an  action  of  debt,  or  scire 
facias  on  a  Judgment,  except  only  in  the  case  of  a 
judgment  on  wbich  no  execution  has  been  taken 
out;  and  except  in  cases  of  executors  and  admin- 
istrators, on  a  judgment  against  their  testator  or 
la  testate. 

The  following  opinion  will  give  a  com- 
plete  view  of  the  facts  of  this   case,   and 
of  the  points  made  in  the  argument. 
491  ♦Bacchus,  for  the  appellant. 

Attorney  General,  for  the  appellee. 

October  24.  JUDGE  GREEN,  delivered 
his  opinion. 

On  the  second  day  of  April,  1808,  the 
executors  of  Gary,  obtained  a  judgment 
and  award  of  execution  against  Brett  Ran- 
dolph principal,  and  William  Bentley  his 
surety,  upon  a  forthcoming  bond  given 
for  property,  taken  by  virtue  of  an  execu- 
tion issued  against  Brett  Randolph,  on  a 
judgment  obtained  against  him  on  a  bond, 
\vhich  he  had  executed  with  Henry  Ran- 
dolph, and  in  which  he  was  surety  for 
Henry  Randolph.  Upon  this  judgment  on 
the  forthcoming  bond,  several  executions  of 
f*eri  facias  issued  in  the  year  1808,  none 
of  which  were  returned,  except  the  last, 
which  was  dated  December  13,  1808;  upon 
which  the  sheriff  returned  "executed  on 
sundry  negroes,  taken  as  the  property  of 
Brett  Randolph;  and  a  doubt  arising  as  to 
his  right  thereto,  and  no  person  indemni- 
fying, the  property  restored."  On  the  15th 
of  July,  1811,  another  fieri  facias  issued  on 
this  judgment,  which  was  not  returned,  and 
no  further  proceedings  on  the  judgmeift 
have  been  had.  On  the  24th  of  February, 
1820,  Brett  Randolph  paid  to  the  surviving 
executor  of  Gary,  $738  48  cts.  on  account, 
and  in  part,  of  the  original  judgment  and 
execution  thereupon,  as  is  stated  in  the 
receipt;  and  in  March,  1820,  moved  the 
Superior  Gourt  of  Henrico,  for  a  judgment 
against  the  administratrix  of  Henry  Ran- 
dolph, for  the  amount  so  paid,  and  interest 
thereon  from  the  day  of  payment.  The 
judgment  was  rendered  accordingly,  and 
the  defendant  appealed. 

The  first  objection  taken  by  the  appellant 
is,  that  Brett  Randolph's  right  to  demand 
the  full  amount  of  the  original  jtidgment 
against  Henry  Randolph,  accrued  immedi- 
ately upon  his  executing  and  forfeiting 
the  forthcoming  bond,  upon  the  principle 
that  a  forthcoming  bond  is  a  satis- 
492  faction  *of  the  judgment;  and  to 
support  this  proposition,  the  cases 
of  Taylor  v.  Dundass,  1  Wash.  92,  and 
Downman  v.  Ghinn,  2  Wash.  189,  were 
cited;   and  that   this   right   having  accrued 


point  in   Ward  v.  Vass.  7  Leigh    143;  Garland  v. 
Lynch.  1  Bob.  Ml.  R66. 

^Same— Limitation  of  Action  on.— See  monographic 
note  on  •'Limitation  of  Actions"  appended  to  Her- 
rington  v.  HarUns.  1  Rob.  601.  The  principal  case 
is  cited  with  approval  in  Fleming  v.  Dunlop.  4 
Lelffh  84R.  846:  Herrington  v.  Harkins.  1  Rob.  800: 
Smith  y.  Hntchinson.  78  Va.  087. 


on  the  1st  day  of  October,  1807,  as  ap- 
pears by  the  record,  the  plaintiff  was  barred 
from  recovering  on  a  motion  made  in  1820, 
by  the  statute  which  directs  the  Gourt  to 
expunge  all  items  of  an  account,  in  case 
of  a  suit  against  an  executor  or  administra- 
tor, of  more  than  five  years  standing. 

The  only  effect  of  the  decisions  referred 
to  is,  that  a  replevin  or  forthcoming  bond, 
even  if  defective,  is  a  bar  to  any  further 
proceedings  on  the  original  judgment,  un- 
til quashed.  It  is  like  the  common  law  rule, 
that  a  judgment  is  a  bar  to  another  action 
for  the  same  cause,  so  long  as  it  is  unre- 
versed. The  Gourt  does  not  say  in  those 
cases,  that  a  replevin  or  forthcoming  bond 
is  an  actual  payment  or  satisfaction  of  the 
debt,  so  as,  (in  case  of  a  judgment  against 
one  of  several  obligors,  and  a  forthcoming 
bond  given  and  forfeited  by  him,)  to  bar 
an  action  against  the  other  obligor,  as  ac- 
tual payment  would  bar  such  second  suit. 
On  the  contrary,  the  Gourt,  in  the  first  of 
those  cases,  cites,  with  approbation,  the 
case  of  Dykes  v.  Mercer,  2  Lord  Raymond, 
1072,  where  there  was  judgment  against 
one  of  several  obligors,  a  fi.  fa.  and  seizure 
to  the  value  returned,  but  the  property  not 
sold,  nor  the  money  paid;  this  was  pleaded 
to  an  action  against  the  other  obligor,  and 
adjudged  that  the  action  was  not  barred, 
and  that  nothing  but  actual  satisfaction  was 
sufficient  to  discharge  the  second  obligor. 
The  original  judgment  was  against  Brett 
Randolph  only,  after  an  earnest  defence 
made;  and  that,  and  the  forthcoming  bond 
forfeited,  did  not  discharge  Henry  Ran- 
dolph from  the  claim  of  Gary's  executors; 
and  Brett  Randolph,  therefore,  could  not, 
on  that  ground,  maintain  a  motion  against 
Henry  Randolph.  Besides,  the  act  giving 
the  motion  provides,  that  judgment  shall 
be  given  for  the  full  amount  paid  by  the 
surety,  and  a  forthcoming  bond  is  certainly 

not  a  payment. 
493  *The  next  objection  taken,  is,  that 

the  payment  made  by  Brett  Randolph 
was  voluntary  and  not  coerced;  and  that 
it  could  not  have  been  coerced  by  execu- 
tion, since  when  the  payment  was  made, 
no  execution  could  lawfully  issue  on  the 
judgment;  and  that  a  surety  cannot  found 
a  claim  against  the  principal,  upon  stich 
voluntary  payment.  The  statute  which 
gives  a  motion  to  a  surety  against  his  prin- 
cipal, only  requires,  in  terms,  two  circum- 
stances to  justify  it.  First,  that  there 
should  be  an  adversary  judgment  against 
him;  and  secondly,  that  he  should  have  paid 
it  in  part  or  in  whole.  If  a  surety  Were 
voluntarily  to  pay  money,  on  account  of  a 
judgment  absolutely  barred,  there  would 
be  good  reason  to  refuse  him  relief;  but  a 
payment  cannot  be  said  to  be  voluntary, 
so  long  as  the  judgment  can  be  enforced 
in  Any  way.  He  is  not  bound  to  submit  to 
the  costs,  of  an  execution,  scire  facias,  or 
a  new  action  on  the  judgment.  It  is,  there- 
fore, not  necessary  to  enquire,  whether,  in 
this  case,  an  execution  could  have  issued 
on  the  judgment,  at  the  time  the  money 
was  paid,  since  it  is  admitted  that  it  might 
have  been  enforced  by  scire  facias,  and 
certainly  an  action  of  debt  would  have  lain 
upon  it.    There  is  no  limitation,  by  statute, 
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to  an  action  of  debt  or  scire  facias  upon 
a  judgment,  except  only  in  the  case  of  a 
judgment  on  which  no  execution  has  been 
taken  out;  and  in  cases  of  executors  and 
administrators,  upon  a  judgment  against 
their  testator  or  intestate.  In  all  other 
cases,  these  remedies  are  left  as  at  the 
common  law;  and  at  common  law,  there 
was  nothing  like  a  limitation  upon  them, 
except  the  presumption  6i  satisfaction, 
arising  from  a  delay  to  proceed  upon  the 
judgment  for  20  years,  which  might  be  re- 
pelled by  circumstances.  According  to  the 
practice  in  England,  after  7  years,  a  scire 
facias  could  not  issue,  without  leave  of  the 
Court  on  a  side  bar  motion,  or  after  10 
years,  without  a  motion  in  Court.  Hard- 
isty  V.  Barny,  2  Salk.  598,  pi.  3.  But  a 
plaintiff  might  bring  his  action  on  the  judg- 
ment ad  libitum,  and  without  leave  of  the 

Court. 
494  *I  think  this  objection  also,  is  un- 

founded,    and     that     the     judgment 
should  be  affirmed. 

The    other    Judges    concurred,    and    the 
judgment  was  affirmed.* 


Cocke  V.  Harrison,  etc.f 
October,  1825. 

Public  Administrators— Sheriff— End  of  Torm— Con- 
tinued Liability.^— A  sberlff.  to  wbom  tbe  estate  of 
a  decedent  is  committed.  Is,  to  all  Intents  and  pur- 
poses, an  administrator,  under  tbe  present  law, 
whatever  be  may  bave  been  previously:  and 
therefore,  is  responsible  for  the  due  administra- 
tion of  tbe  estate,  after  bis  office  of  sheriff 
expires. 

Administrator  D.  B.  N.— Right  to  Accounting  from 
Provious  Administrator.— Quaere,  whether  an  ad- 
ministrator de  bonis  non  can  call  the  representa- 
tives of  a  previous  executor  or  administrator  to 
an  account,  and  recover  any  balance  due  from 
his  testator  or  Intestate  to  the  estate. 

Public  Administrator— 5uit  against  Represontatlve  of 
—Decree.— Where  the  representative  of  a  sheriff 
is  sued  on  account  of  an  estate  committed  to 
his  hands,  and  it  appears  that  bis  deputy  (who  is 
also  sued)  had  tbe  entire  manasrement  of  the 
estate,  tbe  Court  may  decree  againt  tbe  deputy, 
in  the  first  Instance,  If  assented  to  by  tbe  plain- 
tiff, reservlnar  liberty  to  him  to  resort  to  tbe 
Court,  for  ulterior  decrees  against  the  other 
parties;  but  if  such  consent  be  not  sriven,  it  Is  the 
duty  of  tbe  Court  to  decree  between  the  defend- 
ants, in  order  to  throw  the  burthen  on  the  person 
ultimately  liable. 

Same— Accounts.— What  accounts  are  necessary  to 
be  taken,  in  a  case  where  tbe  representatives  of 
many  estates  are  before  the  Court,  and  their  lia- 
bilities are  different. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court.  It  was  argued  in  this 
Court,   by   Allison,  for   the   appellant,   and 


•The  Pbbsidknt,  absent 

tPor  monographic  note  on  Accounts  and  Accounting, 
see  end  of  case. 

t Public  Administrators— Sheriff— End  of  Term— Con- 
tinued Liability. -It  seems  well  settled  that, 
where  the  administration  of  a  decedent's  estate 
Is  committed  to  tbe  bands  of  a  sheriff,  such 
sheriff  is  bound  to  complete  the  administra- 
tion of  the  estate,  notwithstanding  the  expira- 
tion of  his  office  before  such  completion,  and 
further  he  may  administer  the  estate  by  deputy, 
and  as  well  after  as  before  such  expiration, 
and  he  Is  responsible  for  the  acts  and  defaults 
of  his  deputy  In  the  administration,  and  such 
responsibility  extends  to  the  funds  arising 
from  the  real  as  well  as  the  personal  estate. 
Mosby  V.  Mosby,  9  Gratt  601,  citing  the  principal 
case  to  tbe  point.  To  the  same  effect  the  principal 
case  is  cited  in  Dougla.ss  v.  Stumps,  6  Leigh  806. 
See  further,  foot-note  to  Dabney  v.  Smith.  5  Leigh 
13:  foot-note  to  Tyler  v.  Nelson,  14  Gratt.  214:  mono- 
graphic note  on  "Executors  and  Administrators** 
appended  to  Roeser  v.  Depriest.  5  Gratt.  6. 


Spooner,  for  the  appellee.  The  following 
opinion  will  give  a  full  view  of  the  case. 

October  25.  JUDGE  COALTER.  de- 
livered his  opinion. 

This  is  a  suit  in  Chancery,  instituted  by 
the  appellees,  as  distributees  of  John  Bland, 
whose  estate  had  been  committed,  in  1797, 
to  Edmund  Ruffin,  then  sheriff  of 
495  Prince  *George  county,  no  one  claim- 
ing to  be  administrator  thereof.  It 
appears  from  the  bill,  answer,  exhibits,  and 
the  accounts  taken  in  the  cause,  that  John 
Marks,  the  deputy  of  Ruffin,  transacted  the 
whole  business,  made  sale  of  the  perishable 
property,  and  also  of  one  of  the  slaves, 
by  directions  of  the  Court,  during  the  con- 
tinuance of  his  principal  in  office;  and  that 
after  that,  he  retained  and  hired  out  the 
slaves,  paid  debts,  &c.  up  to  the  close  of 
the  year  1803;  and  in  1807,  rendered  an  ac- 
count of  all  his  transactions,  before  com- 
missioners appointed  by  the  County  Court, 
except  the  price  of  the  slave  sold,  which 
was  not  brought  into  that  account.  A  bal- 
ance appearing  due  on  that  account,  and 
the  price  of  the  slave  not  being  credited, 
this  suit  was  brought,  claiming  not  only 
that  balance,  but  alledging  that  the  slave 
was  unnecessarily  and  illegally  sold,  and 
claiming  him  and  his  hires  from  the  pur- 
chaser Drury  Williams,  who  is  made  a 
defendant;  claiming  also,  a  settlement  of 
the  accounts,  and  a  further  discovery  of 
assets,  &c. 

Edmund  Ruffin  had  departed  this  life, 
before  the  institution  of  this  suit,  leaving 
George  Ruffin,  his  only  son,  heir  and  lega- 
tee, and  who  was  also  administrator  with 
his  will  annexed.  He  also  had  departed 
this  life,  and  Thomas  Cocke  and  John 
Avery,  his  executors,  and  the  said  Thomas 
Cocke,  to  whom  administration  de  bonis 
non  of  Edmund  Ruffin,  had  been  committed, 
are  made  defendants  in  those  characters, 
together  with  John  Marks,  the  deputy  afore- 
said. John  Marks  died,  during  the  prog^ress 
of  the  suit,  and  it  was  first  revived  against 
Nathaniel  Marks,  his  administrator,  but  he 
d^ing  also,  it  was  finally  revived  against 
Edward  Marks,  his  administrator  de  bonis 
non. 

Cocke,  the  administrator  de  bonis  non 
of  Ruffin,  and  Williams  only,  having  an- 
swered, and  the  case  standing  on  condi- 
tional decrees  served  as  to  the  others,  an 
account  was  ordered  to  be  rendered  by  the 
administrators  of  Ruffin  and  Marks,  afore- 
said, who  appeared  before  the  commis- 
sioner, when  accounts  were  taken  as  afore- 
said, shewing  the  whole  sum  to  which 
the  plaintiffs  were  entitled,  to 
496  *have  been  received  by  Marks.  On 
the  return  of  this  account,  an  order 
is  made  that  Thomas  Cocke,  render  an  ac- 
count of  his  administration  of  the  estate 
of  Edmund  Ruffin,  before  a  commissioner, 
&c.;  but  on  the  next  day,  this  order  is  set 
aside,  and  it  is  ordered,  that  Thomas  Cocke 
and  John  Avery,  render  an  account  before 
a  commissioner  of  the  Court,  of  George 
Ruffin's  administration  of  the  estate  of  Ed- 
mund Ruffin,  and  an  account  of  their  ad- 
ministration on  the  estate  of  George  Ruffin; 
and  that  the  said  Thomas  Cocke  render  an 
account  of  his  administration  de  bonis  non 
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of  the  estate  of  Edmund  Ruffin.  The  com- 
missioner reported  that  he  gave  notice  to 
the  parties,  &c.  and  that  the  defendant's 
counsel  had  been  authorised  to  instruct  the 
commissioner  to  report  specially,  that  they 
acknowledged  a  sutnciency  of  assets  to  be 
in  their  hands,  to  pay  any  demands  which 
may  be  justly  due  against  the  estates  of 
George  Ruffin  and  Edmund  Ruffin. 

The  cause  standing  in  this  situation,  came 
on  to  be  finally  heard  between  all  the  par- 
ties, when  the  Chancellor  allowing,  by  con- 
sent of  parties,  a  credit  claimed  by  one  of 
the  exceptions,  of  ten  guineas,  and  properly 
over-ruling  the  other  exceptions,  decreed 
a  moiety  of  the  balance  found  due,  to  be 
paid  to  each  plaintiff,  by  the  defendants, 
Thomas  Cocke  and  John  Avery,  and  that 
they  pay  to  the  plaintiffs  their  costs,  &c. 
T.hc  effect  of  this  decree  was  suspended, 
until  the  plaintiffs  should  enter  into  bond 
with  surety,  &c.  payable  to  the  defendants, 
to  refund  due  proportions  of  any  debts, 
which  may  hereafter  appear  agamst  the 
estates  of  their  testators,  and  the  costs  at- 
tending the  recovery  of  such  debts. 

It  has  been  objected,  as  ground  to  re- 
verse this  decree,  that  there  ought  to  have 
been  an  administrator  de  bonis  non  of 
Bland,  appointed,  before  the  distributees 
can  recover  their  shares  of  the  estate,  in- 
asmuch as  there  is  no  person  to  represent 
that  estate,  and  to  whom  they  can  give 
a  refunding  bond,  in  case  debts  should 
afterwards    appear    against    it;    and    thus 

creditors  would  not  be  protected. 
497  ♦!  shall  consider  this  (Question,  as 

if  the  sheriff  was,  to  all  mtents  and 
purposes,  an  administrator,  as  he  is  to  be 
considered  under  the  present  law  on  this 
subject,  without  enquiring  whether,  under 
the  law,  as  it  stood  at  the  time  of  these 
transactions,  the  sheriff  was  at  all  liable 
to  creditors,  except  such  as  proved  their 
claims  before  he  settled  his  accounts,  or 
delivered  over  the  estate  by  order  of  Court, 
and  so  had  no  necessity  to  take  a  refund- 
ing bond. 

Nor  will  I  intimate  any  opinion  on  an- 
other question,  which  has  heretofore  been 
suggested  to  this  Court,  and.  is  deemed 
worthy  of  full  consideration,  whenever  it 
shall  arise;  and  that  is,  whether  an  admin- 
istrator de  bonis  non,  can  call  the  repre- 
sentative of  a  previous  executor  or 
administrator  to  an  account,  and  recover 
from  him  any  balance  due  from  his  testa- 
tor or  intestate  to  the  estate. 

If  the  bond  in  question  is  not  necessary 
for  the  protection  of  the  representatives  of 
a  sheriff,  in  such  a  case  as  the  present,  it 
can  do  no  harm;  and  if  it  is  as  necessary  as 
in  ordinary  cases  of  administration,  then 
it  is  enough,  in  answer  to  this  objection, 
to  say,  that  since  the  statute  of  distribu- 
tions, the  representative  of  a  deceased 
executor  or  administrator,  has  always  been 
considered,  both  in  England  and  here,  as 
liable  to  the  claims  of  legatees  and  dis- 
tributees; which  claim,  by  our  laws,  is 
moreover  declared  to  be  one  of  the  first 
dignity.  Creditors  are  secured  by  the  ex- 
press provisions  of  our  statutes,  which 
make  the  executors  and  administrators  of 
a     deceased     executor     or     administrator 


liable  to  the  creditors  of  the  first  testator 
or  intestate,  as  their  immediate  testator 
or  intestate  was  liable;  and  thejr  may  go 
against  such  executor  or  administrator, 
notwithstanding  a  recovery  against  them, 
by  the  legatees  or  distributees.  The  execu- 
tor or  administrator  is  indemnified  by  the 
refunding  bond,  given  to  him  by  the  lega- 
tee or  distributee.  There  can  be  no  objec- 
tion, therefore,  to  the  decree  requiring  a 
bond  in  this  case,  except  that  there  appears 
to  be  a  clerical  error  in  the  form  oi  the 
condition. 

498  *It  is  not  important  now  to  settle 
another    question,    which    has    been 

made,  to  wit,  whether  the  Court  had  power 
to  order  Ruffin  to  take  possession  of  this 
estate,  which  had  before  been  committed 
to  his .  predecessor,  inasmuch  as  since  the 
act  of  1806,  ch.  15,  and  the  new  law  of  1819, 
such  decision  cannot  be  important  to  the 
public.  Nor  is  it  important  in  this  case, 
for  be  the  law,  as  to  the  power  of.  the 
Court,  as  it  may,  it  could  never  be  con- 
tended, that  the  sheriff,  having  consented 
to  the  various  orders  of  Court  made  in 
relation  to  this  estate,  and,  by  his  deputy 
Marks,  acted  under  them,  he  is  not  in  con* 
science  bound  to  account  therefor.  He 
acted  as  sheriff  de  facto  in  the  case,  and  it 
does  not  now  lie  in  his  mouth  to  say,  he 
did  not  act  also  de  jure;  and  in  whatever 
way  he  acted,  whether  strictly  in  his  offi- 
cial character  as  sheriff  or  not,  he  under- 
took to  represent  the  estate  under  the 
orders  of  Court,  and,  by  his  deputy  or 
agent,  took  the  whole  into  his  possession; 
and  during  his  continuance  in  office,  the 
perishable  estate  and  slave  were  sold  by 
order  of  Court  as  aforesaid.  For  the  es- 
tate so  received,  he  or  his  representatives 
are  undoubtedly  responsible,  until  it  was 
delivered  over  by  his  agent  to  those  en- 
titled to  it. 

It  has  however  been  contended,  that  in- 
asmuch as  it  clearly  appears,  that  the  whole 
of  this  estate  was  received  by  Marks,  the 
deputy,  the  Court  ought  to  have  decreed 
in  the  first  instance,  that  the  payment 
should  be  made  by  his  administrator,  out 
of  his  estate,  as  all  parties  were  before  the 
Court,  and  in  order  to  prevent  circuity. 

I  have  no  doubt  that  such  decree,  if  as- 
sented to  by  the  plaintiffs,  reserving  liberty 
to  them  to  resort  to  the  Court,  for  ulterior 
and  successive  decrees  against  the  other 
parties,  should  the  same  be  necessary, 
would  have  been  perfectly  correct;  and 
that,  if  this  was  not  assented  to  by  the  plain- 
tiffs, then  it  became  the  duty  of  the  Court  * 
to  decree  between  the  defendants,  that  the 
administrator  de  bonis  non  of  Marks, 
should  pay  to  the  defendant,  against 
whom  the  plaintiffs  recovered,  not  only 
the  amount  of  that  recovery,  but  all  the 
costs  of  suit  on  both  sides. 

499  *A    question,    however,    has    sug- 
gested   itself   to    the    Court,    as    one 

perhaps  of  considerable  importance  to  the 
practice;  and  that  is,  whether,  as  prepara- 
tory to  such  decree  against  the  administra- 
tor de  bonis  non  of  Marks,  the  accounts 
of  his  administration  ought  to  be  ordered, 
as  a  matter  of  course;  and  whether  we 
could  therefore  proceed  properly  to  a  final 
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decree  in  the  caiise,  or  ought  to  send  it 
back  to  have  those  accounts  taken.  And 
indeed,  the  orders  for  similar  accounts  in 
this  cause,  which  seem  (though  that  may 
not  be  the  case)  to  have  been  made  as 
matters  of  course,  have  turned  our  atten- 
tion to  this  subject  also,  as  a  general  ques- 
tion. By  these  decrees,  three  administration 
accounts  are  directed  to  be  settled,  and  if 
I  am  not  right  as  to  that  of  the  estate  of 
Marks,  a  fourth  ought  to  have  been  di- 
rected, preparatory  to  a  final  decree  in  this 
cause.  But  in  the  three  accounts  directed 
to  be  settled,  one  only,  to  wit,  that  of  the 
administrator  de  bonis  non  of  Ruffin 
(against  whom  alone,  the  decree,  in  the 
first  instance,  ought  to  have  been  made,  as 
will  be  seen  hereafter)  was,  in  the  first 
place,  of  any  consequence  to  the  plaintifffs. 
But  a  decree  de  bonis  may  be  preferred  by 
a  plaintiff,  to  the  expense  and  delay  of 
taking  even  one,  much  less  three  or  four, 
long  administration  accounts,  subject,  more- 
over, to  the  risque  of  abatements  by  death, 
and  having  a  personal  decree  finally  against 
the  executor  or  administrator.  He  may 
know  that  he  can,  at  once,  levy  the  money 
of  the  goods  of  the  deceased,  and  get  satis- 
faction; or  such  a  decree  may  be  all-impor- 
tant to  him,  that  he  may  not  be  deprived 
of  the  priority  of  execution  which  such  a 
decree  might  give  him,  over  a  suitor  at 
law,  for  a  debt  of  equal  dignity,  and  who, 
during  the  delay  in  getting  the  accounts, 
may  get  judgment,  and  take  the  only  assets 
left.  In  this  case  too,  there  would  have 
been  not  only  the  expense  and  delay  of 
taking  at  least  two  accounts,  in  which  the 
plaintiff  would  have  felt  little  or  no  inter- 
est, but  those  accounts,  when  taken,  would 
not  avail  the  executor  or  administrator, 
and  save  other  controversies  and  litiga- 
tion, as  to  the  respective  estates,  with 
5D0  other  claimants.  ♦It  would  not  be 
conclusive  on  such  other  claimant, 
not  only  because  he  was  no  party  to  the 
controversy;  but  because  in  fact,  in  all  such 
eases,  the  party  plaintiff  in  the  controversy 
is  only  interested  in  shewing  enough  to  pay 
himself,  and  that  done,  cares  not  how  the 
residue  of  the  accounts  are  taken.  The 
great  tax  imposed  upon  the  community, 
by  the  expenses  of  taking  accounts  before 
commissioners,  and  which  is  daily  pre- 
sented to  this  Court,  calls  aloud  for  re- 
trenchment; and  certainly,  ought  not  to 
be  unnecessarily  increased.  Even  a  report 
of  a  confessioa  of  assets  in  this  case,  cost 
the  parties  $250. 

As  a  general  question,  therefore,  I  am 
clearly  of  opinion,  that  unless  by  the  prayer 
of  the  bill  for  an  account  and  discovery  of 
assets,  or  some  petition  or  special  applica- 
tion to  the  Court  by  the  plaintiff,  or  de- 
fence by  a  defendant,  shewing  that  such 
account  is  required  by  the  parties,  or  some 
of  them,  no  such  account  ought  to  be  de- 
creed; but  when  the  cause  is,  in  other  re- 
spects, ready,  that  the  Court  should 
proceed,  at  once,  to  a  decree  de  bonis,  &c. 

As  to  the  particular  question  under  con- 
sideration, whether,  as  preparatory  to  a 
decree  between  defendants,  the  plaintiffs 
ought  to  be  subjected  either  to  the  expense 
or    delay    of    taking   the    account    for    the 


benefit  of  the  defendant,  seeking  that  de- 
cree, I  think  it  ought  not  to  be  done,  even 
on  request,  without  the  assent  of  the  plain- 
tiff, unless  some  very  special  circumstance, 
if  such  could  exist,  should  render  it  proper, 
I  see  no  ground,  therefore,  to  send  this 
cause  back,  for  such  account  to  be  taken  in 
the  Court  below;  but  I  think  this  Court 
may  proceed  to  a  final  decree  here. 

But  the  decree,  as  above  hinted  at,  is 
further  erroneous  in  this;  it  is  against  the 
executors  of  George  Ruffin,  instead  of  be- 
ing, in  the-  first  instance,  against  the  ad- 
ministrator de  bonis  non  of  Edmund  Ruffin, 
with  liberty  to  resort  back  to  the  Court, 
for  a  decree  against  the  former,  should  that 
become  necessary.  Though  George  Ruffin 
was  the  administrator  with  the  will 
annexed  of  Edmund  Ruffin,  he 
501  *was  also  his  sole  heir  and  legatee, 
and  his  representatives  should  not 
be  called  on,  until  the  decree  against  the 
administrator  de  bonis  non,  who  confesses 
assets  enough,  shall  not  avail  the  plaintiffs. 

The  decree  is  also  erroneous  in  not  dis- 
missing the  bill  with  costs,  as  to  Drury 
Williams,  who  appears  to  have  been  very 
improperly  made  a  party  to  the  suit. 

It  must,  therefore,  be  reversed,  and  a 
proper  decree  entered. 

The  other  Judges  concurred,  and  a  de- 
cree entered  according  to  the  foregoing 
principles.* 

ACCOUNTS  AND  ACCOUNTINa 

I.  Various  Kinds  of  Accounts. 

A.  Accounts  Stated. 

B.  SettledtAccounts. 

C.  Bankinflr  Accounts. 

D.  Book  Accounts. 

£.  Ex  Parte  Accounts. 

F.  Accounts  of  fiduciaries. 

1.  Administrators'  and  Executors*  Accounts. 

2.  Ajrents' Accounts. 

8.  Guardians*  AccounU. 
4.  Partnersblp  Accounts. 
6k  Trustees*  Accounts. 
II.  Impeachiuff  Settled  or  Stated  Accounts. 
III.  Pleading  and  Practice. 

A.  Equity  Jurisdiction. 

B.  Proceediuffs. 

Cross  References  to  Mooecraphlc  Notes. 
Affeucies,  appended  to  Silliman  v.  Predericki- 

burff,  etc.,  B.  B.  Co.,  27  QratL  119. 
Assumpsit,  appended  to  Kennaird  ▼.  Jones,:  9 

GratL  188. 
Baoks  and  Bankinflr,  appended  to  Bank  y.  U ar- 

sball.  26arattS7& 
Commissioners  in  Chancery,  appended  to  Wliite- 

bead  ▼.  Whitehead.  28  Qratt.  87a. 
Creditors*  Billfi.  appended  to  Suckley  ▼.  Rotdi- 

ford,  12  Gratt  60. 
Decrees,  appended  to  Erans  ▼.  Spnrgln,  UOratt 

616. 
Deeds  of  Trust,   appended   to  Gadwallader  r. 

Mason.  Wythe  188. 
Evidence,  appended  to  Iiee  ▼.  Tapscott.  8  Waxli. 

876. 
Executors  and  Administrators,  appended  to  Rot* 

ser  ▼.  Depriest,  b  Gratt.  6. 
Guardian  and   Ward,   appended  to  Barnam  ▼■ 

Frost,  17  Gratt.  8B8. 
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Interest,  appended  to  Fred  y.  Dixon,  87  Qratt 

641. 
Judicial  Sales,  appended  to  Walker  v.  Paffe,  81 

Gratt  680. 
Jurisdiction,  appended  to  Phlppen  ▼.  Durham. 

8  QratL  457. 
Liaclies.  appended  to  Peers  v.  Bamett,  18  Qratt. 

41a 
Limitation  of  Actions,  appended  to  Herrineton 

▼.  Harkins,  1  Rob.  501. 
Fartnersblp.  appended  to  Scott  y.  Trent,  1  Wasb. 

77. 
Receipts,  appended  to  Badcllff  y.  Hiffh,  8  Rob.  871. 
Trusts  and  Trustees,  appended  to  Lee  y.  Ran- 

dolpb.  8  Hen.  A  M.  18. 


I.  VARIOUS  KINDS  OP  ACCOUNTS. 

A.  AO<X)UNTS  STATED. 

Defliiltloa.— An  account  stated  is  an  agreement 
between  persons  who  baye  bad  preyious  transac- 
tions. flxlUGT  tbe  amount  due  in  respect  of  such 
transactions,  with  a  promise  either  express  or  im- 
plied on  tbe  part  of  tbe  debtor,  to  pay  the  balance 
ascertained  to  be  due.  Tbe  minds  of  tbe  parties 
must  meet  as  in  makiuff  other  affreements.  and  they 
must  both  assent  to  tbe  account  and  the  balance, 
as  correct.  Camp  y.  Wilson,  97  Va.  865,  88  S.  £.  Rep. 
501:  Mertens  y.  Nottebohms,  4  Qratt  168:  McNeel  y. 
Baker.  6  W.  Va.  165.  See  also.  McCk>rmick  y.  Wrlffht 
90Va.58& 

But  in  order  to  make  an  account  a  stated  account 
it  Is  not  necessary  that  it  should  be  signed  by  the 
parties.  It  is  sufficient  if  it  has  been  examined  and 
accepted  by  both  parties.  And  this  acceptance 
need  not  be  express:  but  may  be  implied  from  dr- 
cQxnstances.    Ruffner  y.  Hewitt  &  Co.,  7  W.  Va.  585. 

Mere  Readltlon  Will  Not  Hake  Account  Stated.-Tbu8 
tba  essential  element  of  an  account  stated  is  the 
airreement  by  the  parties  that  tbe  items  are  cor- 
rect for  the  mere  rendition  of  an  account  from  one 
party  to  another  will  not  constitute  an  account 
stated.    Robertson  y.  Wriflrht.  17  Qratt  584. 

Account  Rendorod  by  Conslffnee  Prima  Pacio  Correct 
Bat  an  account  of  sales  rendered  by  a  consignee 
to  a  consignor,  raises  a  prima /em^  presumption  that 
it  Is  correct  Mertens  y.  Nottebohms,  4  Gratt  168; 
Ruffner  y.  Hewitt  7  W.  Va.  585.  But  see  Robertson 
Y.  Wriffht  17  Qratt  584. 

Rotcntloil  of  an  Account  Rendered  without  Objec- 
tion.—Howeyer,  to  be  bound  to  the  terms  of  the  ac- 
count such  agreement  may  be  eyldenced  by  the 
retention  of  tbe  rendered  account,  for  an  unrea- 
sonable time,  without  objection,  which  raises  tbe 
presumption  that  it  is  acquiesced  in  and  hence  be- 
comes an  account  stated.  Townes  y.  Birchett  13 
Leiffh  178;  Ruffner  y.  Hewitt  7  W.  V a.  686b  See 
also.  Shrewsbury  y.  Tufts,  41  W.  Va.  812.  88  S.  B. 
Kep.  688. 

so,  an  imexplained  acquiescence  for  more  than  a 
year  in  the  correctness  of  an  account  rendered 
raises  a  presumption  that  the  account  is  correct 
and  throws  the  burden  of  proyiuff  errors  on  the 
party  denying  its  correctness.  Goldsmith  y.  Latz, 
«6  Va.  680. 82  S.  E.  Rep.  488. 

And,  where  an  account  was  shown  to  a  party,  who 
raiiied  an  objection  to  one  item,  but  made  nore> 
marks  with  respect  to  the  rest  it  was  held  to  be 
eyidence  of  an  account  stated,  as  to  those  items  to 
-which  no  objection  was  made.  Ruffner  y.  Hewitt 
7  W.  Va.  686. 

Reasonable  Time— How  Reckoned.— Reasonable  time 
Is  to  be  jadsred  of  in  ordinary  cases,  by  the  habits 
of  business  at  home  and  abroad:  and  the  usual 
course  is  required  to  be  followed,  unless  there  are 
special  circumstances  to  yary  it,  or  to  excuse  a  de- 
parture from  it    Ruffner  y.  Hewitt  7  W.  Va.  686b 
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Rotontlon  as  Acquleiconce,  to  Wbon  Rule  Applies.— 

In  West  Virginia,  it  seems  that  the  rule  Is  not 
confined  to  accounts  rendered  by  merchant  to 
merchant,  of  mutual  dealiuGTs  between  them  as 
merchants,  much  less  to  accounts  rendered  by  mer- 
chants abroad  to  merchants  at  home.  Ruffner  y. 
Hewitt  7  W.  Va.  665  While  in  Virfirinia  whether  it 
is  confined  to  merchants  or  not  is  undecided 
Townes  y.  Birchett  18  Letirh  178:  Robertson  y. 
Wrlfirht  17  Gratt  584. 

Stated  Account  May  Be  Pleaded  In  Bsr.—A  Istated 
account  may  be  pleaded  in  bar  to  a  bill  for  an 
account    McNeel  y.  Baker,  6  W.  Va.  165. 

B.  SETTLED  ACCOUNTS. 
What  Constitutes.— The  payment  of  balances  which 

baye  been  adjusted  in  a  stated  account  renders  it  a 
settled  account    McNeel  y.  Baker,  6  W.  Va.  165. 

Question  of  Settlement  In  Pact,  lor  Jury.— in  all 
cases  where  there  is  a  controyersy  as  to  whether  or 
not  a  full  settlement  has  been  made  by  the  parties, 
the  question  whether  or  not  a  settlement  was  in 
fact  made  is  one  for  the  jury,  and  not  for  the  court 
Vamer  y.  Core.  80  W.  Va.  472;  Meyer  y.  Marshall,  84 
W.  Va.  43.  11  S.  E.  Rep.  781. 

Settled  Account  May  Be  Pleaded  In  Bar.— A  settled 
account  may  be  pleaded  in  bar  to  a  bill  for  an  ac- 
count.   McNeel  y.  Baker.  6  W.  Va.  165. 

C.  BANKING  ACCOUNTS.— See  monoflrapbic  nots 
on  "Banks  and  Banking**  appended  to  Bank  y. 
Marshall,  85  Oratt  878. 

D.  BOOK  ACCOUNTS.— See  monoffraphic  noU  on 
* 'Eyidence**  appended  to  Lee  y.  Tapscott  2  Wash. 
886. 

E.  EX  PARTE  ACCOUNTS.— See  monoffraphic 
note  on  "Commissioners  in  Chancery"  appended  to 
Whitehead  y.  Whitehead,  28  Gratt  876. 

F.  ACCOUNTS  OP  FIDUCIARIES. 

1.  ADMINIBTBATOB8*  AND  EXSOXTTOBS*  AOGOUITTS.— 

See  monoffraphtc  note  on  "Executors  and  Adminis- 
trators** appended  to  Rosser  y.  Depriest  5  Qratt  6. 

2.  AosNTS*  Accounts.— See  monog-rapbic  note  on 
"Agencies'*  appended  to  Silliman  y.  Fredericks- 
burg, etc.,  R.  Co.,  87  Gratt  119. 

8.  GuABDiANs'  AccouivTS.— See  monographic  note 
on  "Guardian  and  Ward'*  appended  to  Barnum  y. 
Frost  17  Qratt  808, 

4.  Pabtnkbship  Accounts.  —  See  monographic 
note  on  "Partnership**  appended  to  Scott  y.  Trent 
1  Wash.  77. 

5.  Tbubtkib*  Accounts.— See  monographic  note 
on  "Trusts  and  Trustees**  appended  to  Lee  y.  Ran- 
dolph, 2  Hen.  &  M.  12. 


II.  IMPBACHINQ  SETTLED  OR  STATED  ACCOUNTS. 

In  aeneral.— A  settled  or  stated  account  will  be 
deemed  conclusiye  between  the  parties,  unless 
some  fraud,  mistake,  omission,  or  inaccuracy  is 
shown.  Ruffner  y.  Hewitt,  7  W.  Va.  585;  Nefl  y. 
Wooding.  88  Va.  482.  2  S.  E.  Rep.  781;  Batson  y.  Find- 
ley  (W.  Va.),  48  S.  B.  Rep.  148;  Camp  y.  Wilson,  »7 
Va.  265.  88  S.  E.  Rep.  601.  See  also,  Rixey  y.  Moore- 
head,  70  Va.  575;  Freeland  y.  Cocke.  8  Munf.  852. 

Therefore,  in  an  account  stated  an  inquiry,  into 
the  facts,  upon  which  an  original  settlement  is 
founded,  will  not  be  permitted.  Lyne  y.  Qilliat  8 
Call  5. 

Subject  to  Impeachment  Only  upon  Errors,  nistakss. 
Omissions  or  Praud.— Still,  eyen  in  cases  of  stated 
or  settled  accounts  between  parties,  a  bill  will  be 
entertained  to  correct  manifest  errors,  mistakes, 
omissions,  or  fraud  specified,  and  clearly  proyed. 
McNeel  y.  Baker,  6  W.  Va.  158:  Ruffner  y.  Hewett» 
7  W.  Va.  665:  Neff  y.  Wooding,  88  Va.  482,  8  S.  E.  Rep. 
731. 

Thus,  an  account  stated,  or  settled.  Is  a  mere  ad- 
mission  that  the  account  is  correct   It  la  not  an. 
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•8toi>i>eL  The  account  Is  stlU  open  to  impeacliment. 
mistakes  or  errors.  Its  effect  Is  to  esUbllsh,  prima 
yacU.  the  accuracy  of  the  Items  without  other  proof, 
and  the  party  seeking  to  impeach  It  is  bound  to 
show,  afllrmattrely,  the  mtoukes  or  errors  alleved. 
But  the  parties  are  never  precluded  from  evidence 
to  impeach  the  account,  unless  the  case  Is  brought 
within  the  principles  of  an  estoppel  in  pais,  or  of  an 
obligatory  agreement  between  the  parties:  as.  for 
Instance,  when,  upon  a  setUement,  mutual  compro- 
mises are  made.  Ruflner  v.  Hewitt.  7  W.  Va.fi86; 
Camp  V.  Wilson,  97  Va.  W4,  88  S.  B.  Rep.  601. 

Sarcharsing  «i>^  Falsifying.— In  cases  of  settled  ac- 
counts, the  court  will  not  generally  open  the  ac- 
count; but  will,  at  most,  only  grant  liberty  to  sur- 
charge and  falsify;  otherwise  In  cases  of  apparent 
fraud.  Ruffner  v.  Hewitt,  7  W.  Va.  685.  See  also, 
Freeland    &  Kennan  v.  Cockers   Representatives. 

'  BU?to  Correct  HteUke  Most  State  nistake  Spedfi. 
cally  —But  a  bill  to  reform  a  setUeraent  of  accounte 
on  the  ground  of  mtetake,  and  to  correct  such  mis- 
take, must  allege  the  mistake  distinctly  and  par- 
ticularly, giving  circumstances  of  mistake,  showing 
Wherein  that  mistake  consists,  and  not  be  based 
upon  mere  general  avermente  of  mistake.  Batson 
V.  Flndley  (W.  Va.),  (decided  Jan.  14.  1908),  48  S.  E. 

Rep.  142. 

Lapse  of  Time  an  Bstoppel-The  retention  of  ac- 
counts for  an  unreasonable  length  of  Ume  renders 
them  settied  or  stated  in  so  far  that  an  acquies- 
cence is  presumed,  and  they  will  not  be  subject  to 
a  future  review  or  settlement.  Irvine  v.  Roberta 
ion.  8 Rand.  549.    See  also,  Winston  v.  Street.  S  Pat 

A  H.  160. 

lU.  PLEAWNa  AND  PRACTICB. 

A.  EQUITY  JURISDIcnON.-Por  a  full  discus- 
sion, see  monographic  noU  on  -Jurisdiction"  ap- 
pended to  Phlppen  V.  Durham.  8  Qratt  467. 

No  jBrtsdlctlon  Wli«i  Adequate  Rsnedyat  Law.- 

Where  the  specific  facte  stated  In  a  bill  in  equity, 
notwithstanding  vague  and  general  allefiraUons  as 
to  equlUble  jurlsdicUon.  show  that  there  Is  a  plain, 
adequate,  legal  remedy  as  to  the  matters  In  dispute, 
the  demurrer  to  such  bill  should  be  sustained,  and 
the  plalnUff  remitted  to  his  legal  remedy.  Van 
Dom  V.  Lewis  CJounty  Court.  88  W.  Va.  289, 18  S.  E. 
Rep.  679. 

Thus,  a  general  vague  chart  e.  that  the  accounte 
are  voluminous  and  Intricate,  inserted  as  a  pretext 
to  bring  the  case  within  the  Jurisdiction  of  equity, 
will  not  protect  the  bill  against  a  demurrer  for 
want  of  equity     Lafever  v.  Blllmyer,  6  W.  Va.  88, 

B.  PROCEEDINGS.— See  monographic  note  on 
"Executors  and  Administrators"  appended  to  Ros- 
ser  V.  Deprlest.  5  Gratt  fi. 

Ordering  an  Accountlnr— Equity  should  not  direct 
an  account  to  be  taken  after  a  great  lapse  of  time 
and  after  acte  of  acquiescence  on  the  part  of  the 
party  demanding  it.  In  the  construction  of  his 
rights  wjlch  If  correct,  would  render  such  account 
unnecessary.  Boiling  v.  Boiling.  6  Munf.  884.  See 
also,  Randolph  v.  Randolph,  1  Hen.  A  M.  181. 

And  It  Is  Improper  to  order  an  account  merely  to 
establish  by  testimony  the  allegations  of  the  bill. 
Llvey  V.  Wlnton.  80  W.  Va.  664.  4  S.  E.  Rep.  461. 
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Jordan's  Administratrix  v.  Williams. 
October.!  1826. 
JudgnMnt—lnJanctlon.«->No  person  can  In  join  a  judg- 
ment at  law.  to  which  he  Is  not  a  party:  but  if  he 


*See  monographic  note  on  "Judgments"  appended 
to  Smith  V.  Charlton,  7  Gratt  486:  monographic  note 
on  **Injunctlons"  appended  to  Claytor  v.  Anthony, 
15  Gratt  518. 


is  aggrieved,  he  should  pray  an  injunction  to  tbe 
execution. 
DIfltrtngfls  PI.  Pa. -Powers  off  Sheriff  nBder.-On  a 
distringas  fl.  fa.  tbe  sheriff  cannot  distrain  tbe 
very  property  for  which  the  execution  issaed: 
nor  can  he  seize  and  sell  It  to  pay  the  damages 
mentioned  In  the  execution. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court.  The  case,  so  far  as  it  is 
necessary  to  be  stated,  was  this: 

In  the  year  1783,  Charles  Cross,  conveyed 
ten  slaves  in  trust,  for  the  benefit  of  his 
wife,  Phoebe  Cross,  for  life,  and  after  her 
death,  to  his  daughter,  Elizabeth  Cross, 
The  consideration   expressed  is  "love  and 

food  will "  and  the  sum  of  five  shillings, 
his  deed  was  recorded  in  proper  time. 
In  1814,  the  same  C.  Cross,  conveyed  to 
Thomas   Jordan,   two    slaves,   named   Bur- 
well      and       Young      Jenny,      who 

502  *are   alledged   to  be   descendants  of 
the    slaves    mentioned    in    the    first 

deed,  for  1601.  paid  by  Jordan. 

Elizabeth  Cross,  afterwards  intermarried 
with  the  appellee  Williams;  and  Thomas 
Jordan  having  died,  Elizabeth  Jordan,  be- 
came his  administratrix,  with  the  will  an- 
nexed. 

Elizabeth  Jordan,  as  administratrix, 
brought  an  action  of  detinue  against 
Charles  Cross,  in  the  County  Court  of 
Nottoway,  for  the  two  slaves,  Burwell  and 
Young  Jenny,  who  had  been  conveyed  by 
the  deed  of  1814,  to  Thomas  Jordan;  and 
obtained  a  judgment  for  the  slaves,  and 
lOOl.  damages  and  costs.  A  distringas  fi. 
fa.  issued  on  the  said  judgment,  and  the 
sheriff  returned,  "Executed  on  one  negro 
man,  named  Phill,  one  negra  boy,  named 
George,  and  one  negro  girl,  named  Milley. 
Satisfied  by  the  sale  of  Phill  and  Mille>-." 

Thomas  Williams  filed  his  bill,  setting 
forth  the  foregoing  facts;  asserting  the 
right  of  his  wife,  formerly  Elizabeth  Cross, 
to  the  slaves  Burwell  and  Young  Jenny, 
under  the  deed  of  1783;  charging  that  the 
deed  to  Jordan  was  fraudulently  obtained 
from  C.  Cross,  while  in  a  state  of  intoxica- 
tion; alledging  that  the  execution  on  the 
judgment  in  Nottoway,  is  in  the  hands  of 
the  sheriff,  who  is  daily  harrassing  him; 
and  praying  that  Elizabeth  Jordan  may  be 
made  a  defendant:  that  she  may  be  injoined 
from  all  further  proceedings  on  the  judg- 
ment aforesaid;  and  that  the  effect  of  the 
execution  may  be  suspended,  until  the  right 
of  property  can  be  fairly  investigated  and 
decided,  &c. 

An  injunction  was  awarded. 

Elizabeth  Jordan  answered,  that  the  dted 
to  Phoebe  Cross,  was  made  without  the  in- 
tervention of  a  trustee,  and  therefore  that 
C.  Cross  had  a  right  to  dispose  of  the  said 
slaves,  during  the  life  of  his  wife,  who  is 
still  living:  that  the  plaintiff  had  no  right, 
during  the  life  of  Phoebe  Cross,  to  interfere 
with  the  slaves:  that  Burwell,  one  of  the 
slaves  sold  to  Thomas  Jordan,  is  not 

503  mentioned  in  the  ♦deed  of  1783,  and 
that  Young  Jenny  is  too  young  to 

have  been  included  in  that  deed:  that  if 
Jenny  is  descended  from  any  of  the  slaves 
mentioned  in  the  deed,  yet  the  increase  of 
those  slaves  are  not  given  to  Elizabeth 
Cross.  She  denied  that  any  improper  means 
were   used  by   her   testator  to   obtain  the 
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bill  of  sale  to  him;  but  that  it  was  made 
for  a  valuable  consideration,  &c. 

The  Court,  on  a  hearing,  decreed  that 
the  injunction  should  be  made  perpetual; 
and  the  defendant  appealed. 

Spooner,  for  the  appellant. 

Daniel,  for  the  appellee. 

October  25.  JUDGE  CABELL,  deliv- 
ered the  opinion  of  the  Court.* 

As  Mrs.  Cross  is  no  party  to  this  suit, 
it  is  not  important  to  ascertain  what  title 
or  rights  she  acquired,  at  law  or  in  equity, 
by  virtue  of  the  deed  of  1783.  Nor  will  we 
say  any  thing  as  to  the  deeds  found  in  the 
record,  subsequent  to  Cross's  deed  to  Jor- 
dan. They  were  not  stated  in  the  bill,  nor 
relied  on  by  Williams,  as  forming  any  part 
of  his  title. 

Whatever  may  be  Williams's  rights  as 
to  the  property  in  contr'^versy,  the  judg- 
ment of  Nottoway  Court  was  correct,  as  to 
the  parties  to  that  judgment;  and  even  if 
it  were  otherwise,  Williams  had  no  right 
to  complain  of  it,  he  being  no  party.  It 
was  therefore  manifestly  wrong  to  award, 
at  his  instance,  an  injunction  to  the  judg- 
ment. And  even  admitting  that  he  had  a 
present  right  to  the  two  negroes  recovered 
by  the  judgment  of  Nottoway  Court,  he 
had  no  right  to  injoin  this  particular  execu- 
tion, which  was  a  distringas  fi.  fa.;  for,  on 
such  an  execution,  the  sheriff  cannot  dis- 
train the  very  property  for  which  the 
504  distringas  ^issued;  nor  can  he  seize 
and  sell  it  to  pay  the  damages  men- 
tioned in  the  execution;  for  that  would  be 
to  sell  the  plaintiff's  own  property  to  pay 
a  debt  due  to  himself. 

The  order  of  the  Chancellor  is  reversed, 
the  injunction  dissolved,  and  the  bill  dis- 
missed. 


Thompson  v.  Jackson. 

October.  1826. 
Chmoemrj  Practice— Contracts— RiMClMlon.— A  Court 
ot  Eqaity  will  refuse  to  rescind  a  contract,  in 
many  cases  wbere  it  would  also  refuse  to  decree 
a  specific  performance.  Per  Cabb.  Judre. 
Same— Seme— Wtaen  Rescinded. t— A  contract  ouffht 
never  to  be  rescinded,  except  in  cases  of  fraud, 
or  plain  and  palpable  misuke.    Cabr,  Judre. 

e.t— An  objection,  to   justify  the 


*Ttae  Pbbsidknt.  absent 

tCtaeocery  Practice— Contracts— When  Rescinded.— 

Tbe  cases  in  which  a  court  of  equity  will  rescind  a 
contract  may  be  briefl3'  stated  to  be  those  where 
there  is  a  material  mistake  in  the  substance  of  the 
thinfiT  contracted  for.  or  a  fraud  perpetrated  upon 
him  who  applies  for  the  aid  of  the  court  Ferry  v. 
Clarke.  77  Va.  409.  citing  principal  case  as  authority. 
It  is  well  settled  that,  althoufirh  there  be  no  fraud 
or  default  on  either  side,  yet  the  mutual  error  of 
tbe  parties,  if  that  error  be  in  a  matter  which  Is 
the  cause  of  the  contract,  that  is.  in  the  substance 
of  the  thinff  contracted  for.  Is  a  srood  g-rouhd  for 
rescindinflT  even  an  executed  contract  Qlassell  v. 
Thomas.  S  Lelfirh  126,  cltlnsr  principal  case.  And  in 
Leas  V.  Eldson,  9  Qratt  278.  it  is  said:  "It  is  now 
well  settled  that  a  mutual  mistake  of  the  parties  In 
a  matter  which  is  part  of  the  essence  of  the  con- 
tract and  substance  of  the  thlnsr  contracted  for. 
will  be  corrected  by  a  court  of  equity,  and  may  be 
ffood  ground  for  rescinding  the  contract  or  ezecut- 
inff  it  on  equitable  terms  of  compensation,  accord- 
ing to  circumstances,  even  though  the  contract  be 
In  wrltlnff.  and  required  to  be  so  by  the  sutute  of 
frauds.  1  Story's  Eq.  Jur.  SS  184.  144.  16S.  168:  1 
Munf.  S80:  eMnnf.  283:  8  Hand.  504:  6  Rand.  fi68:  8 
Lelffh  118."  To  the  same  effect  the  principal  case 
is  cited  In  Brown  v.  Armlstead.  6  Rand.  001:  Fearon 
Lumber,  etc..  Co.  v.  Wilson.  51  W.  Va.  80.  41  S.  E. 
Rep.  140:  Va.  Fire  &  Marine  Ins.  Co.  v.  Cottrell,  86 
Va.  866»  9  8.  B.  Rep.  182.  But  to  obtain  relief  on  the 
flrronnd  of  mistake  in  a  written  contract  and  espe- 


reseisslon  of  an  executed  contract  must  be  tueh 
as  affects  the  substance  of  the  contract 
SanM-Praod-Cannot  Be  Praved  Unless  Charred. t— If 

fraud  is  not  charged  in  the  bill,  it  cannot  be 
proved  by  the  evidence.    Cabb.  Judge. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court.  It  was  argued  in  this 
Court  by  Daniel,  for  the  appellant,  and 
Leigh,  for  the  appellee.  The  subject  of 
controversy,  and  the  arguments  of  the  bar, 
will  be  seen  by  the  following  opinions. 

October  28.  JUDGE  CARR,  delivered 
his  opinion. 

Lucy  White,  residing  in  the  county  of 
Louisa,  directed  by  will,  that  her  executor 
Jackson,  should  sell  her  land,  lying  in  Han- 
over; and  divide  the  money  in  certain  por- 
tions, among  certain  legatees.  The 
executor,  whollv  unacquainted  with  the 
land,  employee!  Street  to  survey  it. 
He  did  so,  and  made  out  a  plat,  shew- 
ing a  tract  of  278  acres.  By  this  survey 
the  land  was  sold  at  public  auction, 
505  ♦and  bought  by  the  plaintiflF.  The 
contract  was  executed,  by  the  de- 
livery of  a  deed  to  the  purchaser,  and  his 
giving  a  deed  of  trust  on  the  land,  which 
also  included  some  slaves;  and  executing 
his  bond  for  the  purchase  money.  After 
this,  he  discovered  that  one  Wright, 
claimed  title  to  a  part  of  the  land  included 
in  his  deed;  which  is  considered  by  the  wit- 
nesses to  amount  to  one-fourth  in  value  of 
the  whole  tract.     Upon  this,  he  proposed 


daily  a  contract  coming  within  the  purview  of  the 
statute  of  frauds,  the  misuke  should  be  fully  and 
clearly  proved.  Leas  v.  Eldson,  9  Gratt.  270.  cltinr 
principal  case  as  Its  authority.  The  principal  case 
Is  also  cited  with  approval  in  Booten  v.  Cheffer.  21 
OratL  497.  See  generally,  monographic  note  on 
"Contracts"  appended  to  Enders  v.  Board  of  Pub- 
Uc  Works.  1  Gratt  864. 

tCtaancery  Practice— Allegata  and  Prebata  Mast 
CM-respond.— In  Smith  v.  Nicholas,  8  Lelffh  868.  it  is 
said:  "There  are  no  principles  more  firmly  estab- 
lished than  those  which  require  the  alUgata  and 
probata  to  correspond,  and  the  distinct  announceo 
mentof  the  ffronnds  of  demand  or  defense,  by  tbe 
respective  parties  In  a  cause.  They  are  principles 
as  applicable  to  courts  of  equity  as  to  courts  of  law: 
and  it  would  be  truly  mischievous  were  it  other- 
wise. To  permit  a  defendant.  In  answer  to  a  bill  of 
foreclosure,  to  set  forth  generally  that  the  claim 
was  usurious,  without  disclosing  the  facts  on  which 
the  allegation  rests,  would  be  unfair,  and  calcu- 
lated to  take  the  plaintiff  by  surprise.  The  alleffa- 
tionb,  whether  of  bill  or  answer,  ought  to  be  so 
distinct  and  precise,  as  to  give  the  adverse  party 
notice  of  what  he  Is  to  contest:  and  when  so  stated, 
they  must  be  proved  satisfactorily  to  the  court  to 
entitle  the  party  to  its  decree.  It  would  lead  me 
too  far.  were  I  to  extract  the  various  cases  which 

?ro  to  these  points.  I  must  content  myself  there- 
ore  with  a  general  reference  to  them.  They  will 
be  found  to  establi&h  the  positions,  that  the  demand 
or  defense  must  be  distinctly  set  forth:  that  evi- 
dence applying  to  a  matter  not  In  issue  will  not  be 
regarded:  and,  by  consequence,  that  a  party  is  not 
to  be  permitted  to  allege  one  thing  and  prove 
another.  See  6  Johns.  Rep.  fi6i:  1  Cowen  784:  4 
Johns.  Ch.  Rep.  281:  1  Brown's  C.  C.  94:  11  Ves.  240:  8 
Munf.  42.  410:  6  Munf.  814:  8  Rand.  268, 504:  6  Rand.  M8; 
5  Johns.  Ch.  Rep.  82:  l  Rand.  249."  In  a  court  of 
equity,  as  well  as  a  court  of  law.  the  allegations 
and  proofs  must  agree.  A  recovery  will  not  be 
allowed  upon  a  case,  although  proved,  which  differs 
essentially  from  that  alleged  in  the  bill.  Wren  v. 
Moncure.  95  Va.  375.  28  S.  E.  Rep  588.  citing  principal 
case  as  authority.  Fraud  or  misconduct  when  re- 
lied on  as  a  ground  for  rescinding  a  contract  must 
not  only  be  clearly  proved,  but  must  be  distinctly 
charged  in  the  pleadings.  And  If  not  so  charged, 
evidence  to  prove  It  Is  Irrelevant,  ought  to  be 
suppressed  as  Improperly  taken,  no  matter  how 
strong  a  case  It  may  show.  Va.  Fire  A  Marine 
Ins.  Co.  V.  Cottrell,  5  Va.  864.  9  S.  £.  Rep.  182,  citing 
principal  case  as  authority.  To  the  same  effect  the 
principal  case  Is  cited  in  Sonthall  v.  Farish,  85  Va. 
410, 7  S.  E.  Rep.  584. 


685 


8  RAND^ 


Virginia  Rbports,  Annotated. 


6O6-608 


to  rescind  the  contract.  The  executor  re- 
fused, but  offered  to  survey  the  land,  and 
abate  for  any  deficiency  which  might  be 
found  to  exist.  This  proposition  was  not 
acceded  to.  The  time  of  payment  came 
round.  The  trustee  advertised  to  sell,  un- 
der the  deed  of  trust;  and  the  plaintiff  filed 
this  bill  to  stay  the  sale,  and  to  rescind  the 
contract.  The  Chancellor  dissolved  the  in- 
junction, except  as  to  $500;  and  the  plain- 
tiff appealed. 

The  first  question  is,  ought  this  contract 
to  be  rescinded?  In  the  argument  for  the 
appellant,  it  was  contended,  that  there  was 
no  difference  in  reason  and  principle,  be- 
tween an  application  for  specific  execution, 
and  an  application  to  rescind.  Many  cases 
were  cited  to  prove,  that  in  a  case  like  this, 
equity  would  refuse  a  specific  performance; 
and  hence  the  conclusion  was  pressed  upon 
the  Court,  that  we  ought  to  rescind  the 
contract.  I  had  thought  it  well  set- 
tled law,  that  the  two  cases  were  separated 
b^  a  broad  and  strong  liiie  of  distinction. 
Executory  contracts  for  real  property,  and 
some  other  subjects,  offer  to  the  party  the 
alternative,  of  either  suing  at  law  for  dam- 
ages, or  asking  the  aid  of  equity  to  obtain 
the  specific  thing.  The  application  to 
equity  is  not  ex  debito;  but  merely  pre- 
sents to  the  sound  discretion  of  that  forum, 
this  question:  Is  it  better,  for  the  further- 
ance of  justice,  considering  all  the  circum- 
stances of  the  case,  to  give  the  party  a 
specific  execution,  or  to  leave  him  to  his 
legal  remedy?  Very  different  is  the  ques- 
tion, where  a  party  asks  the  Court  to  re- 
scind a  contract,  especially  an  executed 
contract.  In  the  first  case,  the  Court 
merely  decides  which  of  two  remedies 
506  ♦a  party  shall  pursue.  In  the  sec- 
ond, it  annihilates  a  solemn  contract, 
rendered  still  more  imposing  by  the  fact, 
that  the  parties  have  carried  it  into  execu- 
tion; thereby  changing  materially  their 
situations,  and  giving  birth  to  new  rights 
and  obligations.  The  vendor  has  parted 
with  the  title  and  possession  of  his  land, 
and  has  taken  his  money,  bonds,  or  other 
equivalent.  The  vendee  has  entered  into 
possession,  clothed  with  the  fee  or  other 
estate  purchased;  and  for  security  of  his 
title,  has  taken  a  deed  with  such  covenants 
and  warranty,  as  his  contract  called  for. 
To  undo  all  this,  is  a  strong  handed  meas- 
ure, and  none  but  a  clear  and  strong  case 
will  justify  it.  Accordingly,  we  find  it  laid 
down,  in  all  the  equity  books,  that  the 
Court  is  in  the  daily  habit  of  refusing  the 
specific  execution  of  contracts;  which,  at 
the  same  time,  it  just  as  promptly  refuses 
to  rescind.  Thus,  in  Mortlock  v.  Buller, 
10  Ves.  306,  Lord  Eldon  says,  "It  is  much 
too  late  to  discuss  now,  whether  this  Court 
ought  to  order  a  contract,  that  it  would  not 
specifically  perform,  to  be  delivered  up; 
and  to  decree  the  performance  of  a  con- 
tract, which  it  would  not  order  to  be  de- 
livered up;  for  the  distinction  is  always  laid 
down,  that  there  are  many  cases  in  which 
the  party  has  obtained  a  right  to  sue  at 
law,  and  under  such  circumstances,  that 
his  conscience  cannot  be  affected  here,  so 
as  to  deprive  him  of  that  remedy;  and 
yet  on  the  other  hand,  the  Court,  (declar- 


ing that  he  ought  to  be  permitted  to  sue  at 
law,)  will  not  actively  interpose  to  aid  him, 
and  specifically  perform  the  contract."  The 
cases  are  numerous,  in  which  we  see  bill 
and  cross  bill,  the  one  for  specific  execu- 
tion, the  other  to  have  the  agreement  de- 
livered up  to  be  cancelled,  and  both 
dismissed.  Many  of  the  following  author- 
ities, are  of  that  kind,  and  all  of  them  state 
the  settled  distinction  between  the  two 
cases.  Underwood  v.  Hithcox,  1  Ves.  279; 
Barnardiston  v.  Lingood,  2  Atk.  133;  Twin- 
ing V.  Morrice  &  al.  2  Bro.  Ch,  Cas.  326; 
Day  V.  Newman,  2  Cox's  Ch.  Rep.  77;  Tilly 
V.  Peers,  cited  in  Mortlock  v.  Buller,  (ubi 
sup.)  Mason  v.  Armitage,  13  Ves.  25; 
Clifford    v.    Brooke,    lb.    131.      Sec 

507  *aIso,    14   Ves.    413;    16   Ves.    86;   17 
Ves.  167;  18  Ves.  335.    After  decisions 

so  numerous  and  so  uniform,  the  point 
must  surely  be  considered  at  rest. 

When  the  application  is  to  rescind  an 
executed  contract  for  land,  the  English 
books  lay  it  down  as  a  general  rule,  (ad- 
mitting of  but  few  exceptions,)  that  to 
justify  such  decree,  fraud  must  appear;  and 
this  fraud  must  be  distinctly  put  in  issue 
by  the  pleadings.  If  the  charge  be  a  mere 
failure  of  consideration,  arising  from  the 
sale  of  a  defective  legal  title,  unmingled 
with  fraud  or  mala  fides  of  any  kind,  it  is 
generally  laid  down,  that  the  vendee  will 
be  left  to  the  covenants  and  warranty  in 
his  deed.  See  1  Fonb.  374,  (n);  Co.  Litt. 
384,  Butler's  note;  4  Cruise,  90;  Sugd. 
314-15-16-17,  and  the  cases  cited;  Bampus 
V.  Platner,  1  Johns.  Ch.  Rep.  213;  Abbot  v. 
Allen,  2  Johns.  Ch.  Rep.  519;  Governeur  v. 
Elmendorf,  5  Johns.  Ch.  Rep.  84;  Edwards 
V.  M'CIay,  Coop.  Equ.  Rep.  307. 

To  this  general  rule,  there  are  some  ex- 
ceptions of  cases,  which  may  be  classed 
under  the  head  of  mistake;  but  the^mistake 
must  be  plain  and  palpable,  and  must  affect 
the  very  substance  of  the  subject  matter 
of  the  contract.  As  where  the  executor  of 
a  mortgagee  assigned  the  mortgage  to  the 
heir,  upon  the  mistaken  idea,  that  the  latter 
was  entitled  to  it.  Turner  v.  Turner,  2  Ch. 
Rep.  81.  So,  if  there  is  an  agreement  for 
the  purchase  of  an  estate,  and  the  purchase 
money  has  been  paid,  if  it  turns  out  that 
the  estate  was  the  vendee's,  the  Court  will 
order  the  purchase  money  to  be  refunded. 
Bingham  v.  Bingham,  1  Ves.  126.  This 
doctrine  has  been  also  laid  down  in  our 
own  Reports.  Armstrong  v.  Hickman,  6 
Munf.  287;  Tucker  v.  Cocke,  2  Rand.  51. 

In  the  case  before  us,  the  first  ground  of 
relief  is  out  of  the  question.  There  being 
no  fraud  or  misrepresentation,  no  suppres- 
sion of  truth,  or  suggestion  of  falsehood, 
charged  in  the  bill,  any  evidence  taken  as 
to  those  points  would  have  been  irrelevant 
to  the  issue;  and  however  strong  a  case  of 
fraud  it  might  have  shewn,  ought  not 

508  to  have  influenced  ♦the  Court  at  all, 
but  to  have  been  suppressed,  as  im- 
properly taken.  If  this  were  not  so,  the 
pleadings,  instead  of  being  a  shield  to  pro- 
tect parties  from  surprise,  would  be  a  snare 
to  entrap  them.  But  in  truth,  there  is  not 
a  title  of  evidence  in  the  record  to  raise 
even  the  suspicion  of  fraud;  on  the  con- 
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trary,  it  clearly  proves  the  bona  fides  of 
the  whole  transaction. 

How  stands  the  case  on  the  ground  of 
mistake?  The  vendee  has  bought  a  tract 
of  land  for  278  acres.  It  seems,  that  in 
making  the  survey,  the  surveyor  ran  in 
upon  one  of  Wright's  lines,  so  as  to  take 
from  him  a  small  slip  of  land,  not  more, 
I  believe,  than  8  acres;  leaving  the  pur- 
chaser about  270,  instead  of  the  278  acres, 
he  supposed  he  had  bought.  I  fix  the  num- 
ber of  acres  lost,  at  about  8,  because  that 
is  more  than  the  surveyor  thinks  it;  and 
I  take  him  to  be  a  much  better  judge  of 
this  matter,  than  those  who  were  induced, 
either  by  their  occupations  or  their  inter- 
ests, to  take  particular  notice  of  the  land, 
and  speak  loosely  of  its  being  8,  10,  15  or 
20  acres.  We  all  know  how  little  weight 
such  opinions  are .  entitled  to,  when  ac- 
curacy is  in  question.  But  take  the  land 
lost  at  the  largest  estimate,  and  say  it  was 
worth  a  fourth  of  the  whole  purchase 
money,  (which  is  contradicted  by  the  sur- 
veyor, and  cannot,  I  think,  be  the  fact:)  yet 
can  it  be  said,  that  it  furnishes  one  of  those 
cases  of  mistake,  which  would  authorise 
the  rescision  of  the  whole  contract?  Has 
not  the  purchaser  gotten  the  substance  of 
the  thing  bought?  The  surveyor  says  that 
this  slip  has  no  peculiar  value:  that  it  is 
maiden  woodland,  and  there  is  a  sufficiency 
of  timber  for  the  place,  without  it.  If  you 
say  that  for  such  a  deficiency  as  this,  not 
affecting  the  bulk  of  the  land,  you  will  re- 
scind, where  will  you  stop?  I  have  shewn 
that  equity  will  refuse  a  specific  execution 
in  many  cases,  where  it  would  not  rescind; 
and  yet,  there  are  decisions  in  abundance, 
to  shew  that  a  trifling  deficiency,  of  a  few 
acres,  in  a  tract  of  land,  will  not  even  pre- 
sent an  obstacle  to  a  specific  execution;  the 
Court  saying,  that  such  deficiency  lies 
509  clearly  in  compensation,  ♦and  that  the 
party  is  made  whole,  by  abating  so 
much  from  the  purchase  money,  as  is  an 
equivalent  for  it.  See  10  Ves.  306;  14  Ves. 
413;  and  many  other  cases  might  be  cited. 
I  am  clear,  therefore,  that  the  Chancellor 
was  right  in  refusing,  to  rescind  this  con- 
tract. 

It  is  said,  however,  that  he  ought  not  to 
have  dissolved  the  injunction,  for  any  part 
of  the  purchase  money,  till  there  had  been 
a  survey.  None  of  the  witnesses  make  the 
loss  amount  to  more  than  a  fourth  of  the 
whole  price.  I  cannot  think  it  will  be  found 
to  amount  to  any  thing  like  that  sum;  but 
if  it  should,  the  Chancellor  has  kept  $500, 
about  a  fourth  of  the  purchase  money,  tied 
up,  to  await  further  investigation.  This,  I 
think,  was  as  far  as  he  ought  to  have  gone; 
and  much  more  like  equity,  than  to  have 
tied  up  the  whole,  and  left  the  purchaser 
in  the  enjoyment  of  both  funds,  during  the 
whole  contest. 

It  was  contended,  that  on  the  principles 
of  Lane  v.  Tidball,  Gilm.  130,  the  Chancel- 
lor should  not  have  permitted  the  trustee 
to  proceed  to  a  sale  of  the  land,  before  the 
question  of  interference  was  decided  by  a 
survey.  But  I  do  not  think  that  case  ap- 
plies. There,  the  cloud  was  upon  the  title; 
and  there  were  no  means  of  renioving  it, 
but  by  tedious  and  complicated  suits.   Here, 


there  is  no  embarrassment  of  title.  It  is 
a  mere  question  of  interference  of  bound- 
aries, depending  on  a  single,  and  known, 
and  undisputed  line,  between  the  land  sold 
and  Wright's;  as  to  which  the  surveyor 
could  only  have  erred,  by  not  having 
Wright's  survey  before  him,  and  which  can 
be  corrected  in  an  hour,  and  the  whole  mat- 
ter settled.  To  this  end,  the  Chancellor 
ordered  a  survey;  and  the  vendee  may  either 
have  it  made  any  day  before  the  sale  under 
the  deed,  which  must  be  advertised  four 
weeks;  or  he  may  prevent  a  sale  by  the  pay- 
ment of  the  money. 

I  think  it  a  clear  case  for  af)irming  the 
decree. 
510         yUDGE  COALTER: 

The  witnesses  in  this  case,  though 
differing  considerably  in  opinion,  as  to  the 
quantity  of  land  covered  by  Wright's  elder 
deed,  concur  in  the  opinion  that  its  value 
is  one  fourth  of  the  whole  purchase.  One 
witness  estimates  the  quantity  at  ten  or 
twelve  acres,  one  at  twelve  or  fifteen,  and 
the  other  at  fifteen  or  twenty.  Yet,  without 
giving  any  other  reason,  than  that  it  is 
maiden  land,  they  all  concur  in  estimating 
the  injury  to  the  purchaser  by  the  loss  of  it, 
as  above. 

If  there  was  any  peculiar  value  in  this 
land,  either  intrinsically,  or  relatively,  as  a 
part  of  the  tract  purchased,  and  that  in  con- 
sequence thereof,  the  loss  could  affect  it 
to  that  extent,  and  ought  therefore  to  be 
considered,  as  the  substance  of  the  thing 
contracted  for,  or  even  a  great  object  in 
that  contract,  it  ought  to  have  been  proved. 

Without,  therefore,  considering  the  gen- 
eral doctrines  of  the  law,  on  the  subject  of 
the  rescision  of  contracts,  (which  I  have 
not  had  time  to  investigate  to  my  satisfac- 
tion) I  am  satisfied  that  in  this  case,  there 
is  nothing  to  justify  the  rescision  of  this 
contract;  and  therefore,  concur  in  the  opin- 
ion, that  this  furnishes  no  ground  to  re- 
verse the  decree. 

I  am  also  of  opinion,  that  as  the  land  of 
Wright,  where  it  interferes  with  that  of  the 
appellant,  is  bounded  by  a  natural  bound- 
ary, to  wit,  branches,  &c.  and  which  could 
be  shewn  to  purchasers  under  the  deed  of 
trust,  even  if  no  survey  could  be  made  be- 
fore the  day  of  sale;  and  as  no  dispute 
seems  to  exist,  either  as  to  Wright's  title, 
or  its  boundaries;  I  cannot  perceive  such 
necessity  for  a  survey  previous  to  a  disso- 
lution of  the  injunction,  as  would  justify 
a  reversal  of  the  decree.  I  concur,  there- 
fore, in  its  affirmance. 

JUDGES  GREEN,  and  CABELL,  con- 
curred, and  the  decree  was  affirmed.* 


511 


*Loop  V.  Sumnficr*. 

October.  1825. 

Evidence— Decree  on  CommlAJloner's  Report- Conclu- 
eiveneM  of.— Tbe  report  of  commlsHioners.  and  a 
decree  thereupon,  is  not  conclusive  evidence 
aflralnat  one  wbo  wan  not  a  narty  to  the  suit. 

Principal  and  Surety— Removal  of  Surety  from  Country 
— Proceedlnir  «ffali»t  ae  Absent  Defendant— Where 
the  surety  to  a  bond  has  removed  from  the  coun- 
try leaving  the  principal  within  it.  the  obllaree 
may  proceed  against  the  surety,  as  an  absent 
defendant,  and  attach  any  effects  or  debts  he  may 
have  in  the  state. 

Same— Dijctaarrlnff  Surety— Parting  with  Security  — 
But  if  the  obllg^ee  has  parted  with  any  security 
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be  may  have  la  his  hands,  l)y  wbich  the  debt  or  a 
part  of  it,  miflrbt  have  been  paid,  the  surety  will 
be  discharged  pro  tanto. 
Same— Same— Sane.— In  such  case,  the  principal 
should  be  brought  before  the  Court,  before  a  de- 
cree can  be  obtained  against  the  surety. 

This  was  an  appeal  from  the  Staunton 
Chancery  Court. 

Philip  Loop,  and  his  son  Christian,  pur- 
chased of  Samuel  Summers,  a  tract  of  land, 
supposed  to  contain  50  acres,  but  which  was 
afterwards  ascertained  to  contain  62  cares, 
at  $8  per  acre.  It  was  agreed  between 
them,  that  the  Loops  should  pay  711.  10, 
immediately,  and  the  balance  in  annual  in- 
stalments of  $40.  This  tract  had  been  de- 
vised by  John  Summers  to  the  said  Samuel, 
and  was  charged  with  the  payment  of  cer- 
tain legacies,  to  the  other  children  of  the 
said  John.  Upon  hearing  of  this  incum- 
brance. Christian  Loop  withdrew  from  the 
contract,  leaving  his  father,  Philip  Loop, 
the  sole  purchaser.  Upon  this,  Philip  Loop 
procured  from  Samuel  Summers,  a  bond, 
with  Philip  Summers  as  his  surety,  to  in- 
demnify the  said  Loop,  against  the  claims 
of  the  legatees.  Loop  afterwards  paid  to 
Samuel  Summers,  all  the  purchase  money 
except  $24. 

Suit  was  brought  by  the  legatees,  to 
charge  the  said  land,  in  part,  with  the  pay- 
ment of  the  legacies.  The  bill  was  filed  on 
the  15th  of  November,  1809;  and  the  re- 
ceipt for  the  purchase  money  as  aforesaid, 
was  given  by  Samuel  Summers,  on  the  7th 
of  February,  1810.  An  order  was  made, 
directing  the  land  of  the  said  Samuel  Sum- 
mers, among  other  lands,  to  be  sold,  unless 
a  certain  sum  of  money  was  paid  by  a  par- 
ticular day.  The  money  directed  to  be  paid 
by  the  said  Samuel,  in  the  decree,  not 
512  having  been  ♦paid  by  the  time  ap- 
pointed, Philip  Loop,  (as  he  alledges) 
by  his  agent,  Whirley,  paid  $190;  that  be- 
ing sufficient  to  discharge  Samuel  Summers' 
share  from  the  legacies  charged  upon  it. 
The  commissioners,  in  their  certificate, 
speak  of  this  payment  as  having  been  made 
by  Whirley,  for  himself  and  Philip  Loop. 
In  this  suit,  Philip  Summers,  (the  surety  to 
the  bond  of  indemnity  above  mentioned,) 
was  a  plaintiff,  as  one  of  the  legatees  of 
John  Summers. 

Philip  Loop,  filed  his  bill,  setting  forth 
the  foregoing  circumstances;  charging 
that  Samuel  Summers  was  insolvent,  and 
that  Philip  Summers  had  removed  from  the 
State,  leaving  sundry  persons  indebted  to 
him;  and  also,  that  Philip  Summers  was  en- 
titled to  a  portion  of  the  money,  which  had 
been  raised  as  aforesaid,  to  satisfy  the  lega- 
tees, of  whom  he  was  one.  The  bill  prayed, 
that  if  it  should  appear  that  Samuel  Sum- 
mers was  insolvent,  the  Court  would  decree 
that  Philip  Summers  should  make  payment 
and  compensation  for  the  money  paid  to  the 
commissioners;  and,  in  the  mean  time,  re- 
strain the  debtors  of  Philip  Summers,  (who 
were  also  made  defendants,)  from  paying, 
secreting,  &c.  any  debts  or  effects  due  to, 
or  belonging  to,  the  said  Philip  Summers, 
until  the  further  order  of  the  Court;  and 
that  the  clerk  of  the  Court  might  be  directed 
to  retain  in  his  hands,  the  money  decreed 
to  Philip  Summers,  under  the  decree  of 
Summers  v.  Summers,  above  referred  to, 
&c. 


The  restraining  order  was  made,  until  the 
further  order  of  the  Court. 

The  Court,  afterwards,  made  an  order, 
that,  it  appearing  that  there  is  not  a  suf- 
ficiency of  money  belonging  to  the  defend- 
ant, Philip  Summers,  deposited  with  the 
clerk  of  the  Court,  under  the  decree  of 
Summers  v.  Summers,  to  discharge  the 
plaintiffs  claim,  but  that  there  is  a  sufE- 
cicncy  by  adding  to  that  sum,  a  portion  of 
that  attached  in  the  hands  of  the  defendant 
Eckerly,  (one  of  the  garnishees  who  had 
answered,    confessing   that    he   owed 

513  money  to  the  defendant,  *Philip  Sum- 
mers,)   that   the   clerk   of   the  Court 

and  the  defendant  Eckerly,  should  forth- 
with pay  to  the  plaintiff,  $166,  with  interest. 
&c.  in  certain  proportions,  upon  condition 
of  the  plaintiff  entering  into  bond,  with  se- 
curity, or  some  person  for  him,  to  perform 
the  future  order  of  the  Court,  &c. 

Philip  Summers  answered,  alledging,  that 
the  plaintiff  had  paid  to  the  said  Samuel, 
the  whole  of  the  money,  except  $24,  (as 
appeared  by  his  own  shewing,)  before  one 
cent  of  the  deferred  instalments  had  become 
due,  and  when  he  knew  of  the  pendency  of 
the  suit  in  behalf  of  the  legatees  of  John 
Summers;  and  he  conceived  that  it  was  not 
equitable  for  the  plaintiff  to  pay  money  to 
S.  Summers,  after  notice  of  the  suit  by  the 
legatees,  and  then  to  call  upon  the  respond- 
ent to  compensate  a  loss,  which  he  had 
voluntarily  incurred:  that  the  commis- 
sioners, in  their  report,  say  that  the  money 
was  produced  and  paid  by  S.  Summers;  and 
it  was  not  competent  to  them,  to  impeach 
their  official  act,  by  the  certificate  after- 
wards given,  in  which  they  say  that  the 
money  was  paid  by  Whirley,  as  well  for 
himself  as  Loop,  &c. 

Depositions  were  taken  to  prove  the  in- 
solvency of  S.  Summers. 

The  Chancellor  dismissed  the  plaintiff's 
bill,  as  to  Philip  Summers,  on  the  ground 
that  Samuel  Summers  had  discharged  the 
obligation  in  which  Philip  was  surety;  and 
that  the  money  paid  to  P.  Loop,  should  be 
re-paid  by  him  to  P.  Summers.  Loop  ap- 
pealed to  this  Court. 

Stanard,  for  the  appellee,  contended: 

1.  That  the  Court  had  no  jurisdiction. 
The  pretext  on  which  the  plaintiff  comes 
into  a  Court  of  Equity,  is  the  total  insol- 
vency of  Samuel  Summers,  and  the  conse- 
quent inefficacy  of  a  suit  against  him.  The 
evidence  shews  that  he  was  not  insolvent. 
The  case  of  Williams  v.  Donaghe,  1  Rand. 

300,  is  not  applicable,  as  that  was  the 

514  case  of  *partners,  where  both  were 
equally  liable;   this  is  the  case  of  a 

surety,  who  is  only  liable  in  a  secondary 
degree. 

2.  On  the  merits,  the  decree  restoring  to 
P.  Summers,  the  money  that  had  been  paid 
over,  by  decree  of  Court,  to  Loop,  was 
correct:  1.  Because  the  bond  would  not  he 
forfeited  until  a  defect  of  title  should  be 
judicially  established  by  a  suit  against  Loop. 
2.  Because,  if  the  suit  against  S.  Summers, 
was  such  judicial  proceeding,  Loop  had, 
at  the  commencement  of  that  suit,  and 
when  the  bond  was  given,  full  indemnity  in 
his  hands;  and  his  parting  with  that  in- 
demnity, without  the  consent  of  P.  Sum- 
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incrs,  deprives  him  of  his  right  to  have 
recourse  against  P.  Summers.  3.  Because 
S-  Summers  held  other  lands  than  those 
f.old  to  Loop,  charged  with  the  legacies,  and 
Loop  ought  to  have  cast  the  charge  on 
such  other  lands.  4.  Because  the  money 
was  paid  by  S.  Summers,  to  the  legatees; 
which  fact  is  conclusively  established  by 
the  report  of  the  commissioners,  in  the  suit 
brought  by  the  legatees.  The  fact  that  the 
money,  so  paid  by  S.  Summers,  came  from 
the  hands  of  Loop,  does  not  change  the 
case.  It  made  S.  Summers  responsible  to 
him  for  the  money  advanced,  but  did  not 
charge  P.  Summers  on  the  bond. 

Leigh,  for  the  appellant,  said  in  reply, 
that  the  Court  had  jurisdiction,  as  was 
proved  by  the  cases  of  Ward  v.  Johnson,  1 
Munf.  45,  and  Williams  v.  Donaghe,  1  Rand. 
300.  The  distinction  between  primary  and 
secondary  liability,  is  of  no  importance, 
since  in  both  cases,  the  creditor  trusts  to 
the  responsibility  of  both  the  obligors;  and 
if  he  is  in  danger  of  losing  the  security  of 
any  one,  by  absence  or  otherwise,  a  Court 
of  Equity  ought  to  guard  against  such  loss, 
by  exerting  its  usual  powers. 

The  decree  in  favor  of  the  legatees,  es- 
tablished their  claim  against  S.  Summers, 
and  gave  Loop  a  legal  right  to  sue  on  the 
bond  of  indemnity;  and  the  payment  of 
money  by  Loop,  to  redeem  the  land,  creates 
a  fair  charge  against  Samuel  and  Philip 
Summers.  That  this  money  was  paid 
tl5  ♦by  Loop,  and  not  by  Summers,  ap- 
pears by  the  certificate  of  the  com- 
missioners; which  explains  the  report  of 
the  commissioners,  as  to  the  money  having 
been  paid  by  S.  Summers.  There  can  be 
no  doubt  of  the  propriety  of  admitting  such 
explanation,  because  Loop  was  no  party 
to  the  suit  in  which  the  report  was  made. 
It  therefore  cannot  be  conclusive  upon  him. 

October  28.  JUDGE  COALTER,  dehv- 
cred  the  opinion  of  the  Court.* 

The  Court  is  of  opinion,  that  the  report 
of  the  commissioners  in  the  Chancery 
Court,  referred  to  in  the  proceedings,  and 
the  decree  thereupon,  did  not  preclude  the 
appellant,  who  was  no  party  to  that  suit, 
from  proving  that  he,  and  not  Samuel  Sum- 
mers, paid  the  money  to  the  commissioners; 
and  consequently,  that  report  and  decree 
were  no  ground,  in  this  case,  for  refusing 
the  relief  sought  by  the  appellant. 

The  Court  is  also  of  opinion,  that  the 
Court  had  jurisdiction  of  the  cause,  so  as 
to  give  that  relief,  and  ought  to  have  given 
it,  except  so  far  as  the  appellant,  without 
the  assent  of  the  appellee,  parted  with  the 
security  which  was  in  his  hands,  by  paying 
the   purchase   money  to   Samuel   Summers. 

The  Court  is  further  of  opinion,  that  the 
testimony  on  this  subject,  connected  with 
the  admission  in  the  answer,  that  a  portion 
of  the  deferred  instalments  were  to  be  paid, 
is  too  strong  to  justify  a  decree  against  the 
appellant  on  that  ground  of  defence;  yet 
it  is  not  considered  so  strong  as  to  warrant 
a  decree,  without  further  enquiry,  against 
the  appellee.  Nor  is  there  sufficient  evi- 
dence of  the  sum  of  money  actually  paid  by 
the  appellant;  the  receipt  given  by  the  com- 
missioners, at  the  time  of  the  transaction, 


*Tbe  Pbxsidbnt,  absent. 


importing  that  the  payment  was  made 
536  by  Whirlcy,  for  himself  *and  the  ap- 
pellant; and  being  also  expressed  in 
such  terms,  as  may  be  construed  to  mean, 
that  it  was  so  paid  by  Whirley,  on  their 
joint  account,  he  also  having  purchased  part 
of  the  land,  subject  to  the  claim  of  the  lega- 
tees; in  which  case,  the  appellee  would  not 
be  chargeable  with  the  whole;  this  forms 
also  a  matter  of  further  enquiry. 

The  decree  is  therefore  reversed,  with 
costs,  and  the  cause  remanded  for  the  nec- 
essary enquiries  to  be  made,  as  to  the  mat- 
ters aforesaid,  and  otherwise  proceeded  in, 
by  bringing  Samuel  Summers,  (who  is 
jointly  bound  with  the  appellee,  and  who  is 
entitled  to  his  aid,  as  well  in  the  defence, 
as  in  bearing  the  burthen  of  the  decree,) 
before  the  Court,  so  as  to  fix  his  liability 
also  to  the  appellee,  who  may  eventually 
be  entitled  to  a  decree  against  him,  pre- 
paratory to  a  final  decree. 


Humphreys'  Adm'r  v.  West's  Adm'rs. 

November.  1825. 

Demarrcr  to  Bvidencet  —  QacJtIon  to  Be  Decided 
Thereon.— On  a  demurrer  to  erldence.  the  only 
question  for  the  consideration  of  the  Court,  is, 
whether  the  eyidence  supports  the  issue,  or  not: 
and  the  Judgment  Is,  that  it  does  or  does  not  sup- 
port it 

Same— Disposal  of  Jnry.t— After  the  demurrer  is 
joined,  the  jury  may  either  be  discharired.  and  (if 
the  judfirment  be.  that  the  evidence  does  support 
the  issue)  a  writ  of  enquiry  of  damages  is  awarded : 
or  the  jury,  then  impanelled,  may  assess  con- 
ditional damages. 

New  Trial— notion  Necessary— Appellate  Practice,  t— A 
new  trial,  can  only  be  had  upon  motion:  as  the 
Court  Is  not  bound  ex  mero  motu.  to  ffrant  a  new 
trial.  The  appellate  Court  cannot  ffrant  anew 
trial,  without  such  motion  in  the  Inferior  Court. 

Executors— Personal  Jodirinont  agalnst.|— A  personal 
judflrment  against  an  executor  or  administrator, 


tDemurrer  to  Bvldenee.— See  monoflrraphic  note  on 
'^Demurrer  to  the  Evidence"  appended  to  Tutt  y. 
Slaughter.  5  Gratt  964.  See  principal  case  cited  in 
Stephen  v.  Swann.  0  Leifirh  418. 

tSane— New  Trial— Damages  Excessive— Motion  In 
Inferior  Court  Necessary  —  Appellate  Practice.  — 
Where  there  is  a  demurrer  to  evidence,  a  writ  of  in- 
quiry of  damages  may  be  awarded,  or  the  jury  then 
impanelled  may  assess  the  damages  conditionally, 
but,  in  either  case,  the  question  as  to  the  Quantum 
of  damages  is  for  the  Jury,  subject  to  the  superin- 
tending control  of  the  court  to  grant  a  new  trial  in 
case  the  damages  awarded  are  excessive.  But  the 
court  is  not  bound  to  grant  a  new  trial  ex  mero  motu, 
this  can  be  done  only  upon  motion  and.  therefore, 
without  such  a  motion  in  the  trial  court,  the  appel- 
late court  cannot  grant  a  new  trial,  as  that  would 
be  to  reverse  the  judgment  of  an  inferior  court  on 
a  motion  in  the  appellate  court,  which  was  not  made 
to  the  lower  court,  and  of  course  on  a  motion  in 
which  that  court  committed  no  error.  As  so  hold- 
ing the  principal  case  is  cited  in  Western  Union  TeL 
Co.  V.  Va.  Paper  Co..  87  Va.  421.  12  S.  E.  Rep.  756: 
Briggs  V.  Hall.  4  Leigh  489.  490  (in  this  case  it  is  said 
the  decision  in  the  principal  case  has  never  since 
b«>en  questioned):  Green  v.  Judith.  5  Rand.  25; 
Newberry  v.  Williams.  89  Va.  300,  16  S.  E.  Rep.  866: 
Norfolk  &  W.  R.  Co.  v.  Dunnaway,  98  Va.  33.  24  S.  E. 
Rep.  698:  Shrewsbury  v.  Miller.  10  W.  Va.  127:  Rail- 
road V.  Foreman.  24  W.  Va.  662:  Danks  v.  Rode- 
heaver.  26  W.  Va.  292:  Brown  v.  Brown.  29  W.  Va.  778, 
2  S  E.  Rep.  809:  Proudfoot  v.  Clevenger.  83  W.  Va. 
268.  10  S.  E.  Rep.  896.  But  there  is  no  necessity  for  a 
new  trial  in  the  trial  court  in  order  to  have  a  judg- 
ment on  a  demurrer  to  evidence  reviewed  by  the 
appellate  court.  N.  &  W.  R.  Co.  v.  Dunnaway.  98  Va. 
29.  24  S.  E.  Rep.  698:  Proudfoot  v.  Clevenger.  83  W. 
Va.  267,  10  S.  E.  Rep.  394.  See  further,  monographic 
note  on  "New  Trials"  appended  to  Boswell  v.  Jones, 
1  Wash.  323:  monographic  note  on  "Demurrer  to  the 
Evidence"  appended  to  Tutt  v.  Slaughter,  6  Gratt. 
864 

SBxecutors— Personal  Judgment  against —A  per- 
sonal judgment  or  decree  against  an  executor  or 
administrator,  or  administrator  de  bonis  non,  who  is 
sued  in  his  representative  character  only,  is  fatally 
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who  is  sued  in  his  representative  character,  Is 

fatally  erroneous. 
Judzmtat  —  Ainblrttltl«9  —  Correction     in    Appellato 

Court.— If  the  jadflrment  be  ambiffuons  In  Its  terms. 

the  appellate  Court  cannot  make  It  certain,  upon 

the  firround  that  the  clerk  of  a  Ck)uuty  Court  miffht 

have  moulded  it  into  form,  because  it  was  only  an 

entry  on  the  minutes. 
Certiorari— Wlien  Oranted.— A  certiorari  oujrht  not 

to  be  granted,  to  brlnsr  up  a  record,  unless  the 

Court  have  some  reason  to  believe  that  a  better 

record  can  be  had. 

This  was  an  appeal  from  the  Superior 
Court  of  Augusta  county.     The  case  was 

this: 
517  *West   brought   an    action   on   the 

case,  in  the  County  Court  of  Augusta, 
against  the  administrator  of  Humphreys. 
The  defendant  pleaded  several  pleas,  which 
were  afterwards  withdrawn,  except  the  plea 
of  non  assumpsit;  and  issue  was  joined  on 
that  plea.  West  having  died,  the  suit  was 
revived  by  consent,  in  the  name  of  his  ad- 
ministrators. 

The  jury  found  for  the  plaintiffs  the  sum 
of  3581.  4  10,  Maryland  currency,  equal  in 
value  to  2861.  11  10,  Virginia  currency,  in 
damages,  till  paid,  with  interest,  &c.  sub- 
ject, however,  to  the  opinion  of  the  Court, 
on  a  demurrer  to  evidence  filed  in  the  cause. 
It  is  unnecessary  to  state  the  evidence  set 
forth  in  this  demurrer.  The  plaintiffs  ob- 
jected to  joining  in  this  demurrer  to  evi- 
dence, because,  they  contended,  that  the 
evidence  was  plain;  and  because,  before  the 
demurrer  was  offered,  the  argument  of  the 
cause  before  the  jury  had  proceeded  so  far, 
as  that  the  counsel  for  the  defendant  had 
been  heard,  the  counsel  for  the  plaintiffs  in 
answer,  and  the  counsel  for  the  defendant 
again,  in  reply.  But  the  Court  over-ruled 
the  objection,  and  ordered  the  plaintiffs  to 
join  in  demurrer.  The  plaintiffs  excepted 
to  this  opinion. 

The  demurrer  being  argued,  the  Court 
decided  that  the  law  was  for  the  plaintiffs. 

The  defendant  then  filed  the  following 
errors  in  arrest  of  judgment: 

1.  The  demurrer  to  evidence  ought  to 
have  been  sustained,  instead  of  being  over- 
ruled. 

2.  A  rule  for  security  for  costs  having 
been  granted,  that  security  ought  to  have 
been  given  within  60  days,  or  the  suit  dis- 
missed, and  ought  not  have  been  received, 
the  60  days  having  expired. 

3.  It  does  not  appear  who  ii  the  admin- 
istrator of  West,  in  whose  name  this  suit 
is  said  to  be  revived,  that  he  has  an  ad- 
ministrator, or  that  administration  has  been 
granted  in  the  Commonwealth  of  Virginia, 
on  the  estate  of  the  said  West,,  or  that  there 
is  any  person  to  whom  the  defendant  is,  or 

can  be,  accountable  in  this  case. 
518  *4.  There    is    no    averment    or    af- 

firmation in  the  declaration,  each 
count  being  merely  by  way  of  recital. 

But  the  Court  over-ruled  these  errors, 
and  gave  judgment  for  the  plaintiff,  for 
"3581.  4  10,  Maryland  currency,  equal  to 
2861.  11  10,  Virginia  currency,  damages,  to- 
gether with  6  per  centum  interest,"  &c. 
On  an  appeal  to  the  Superior  Court,  the 


erroneous.  Jones  v.  Reld.  12  W.  Va.  370.  citing-  prin- 
cipal case  as  authority.  See  principal  cane  also 
cited  In  Lincoln  v.  Stern.  23  Gratt.  822.  See  further, 
mouoflrraphic  no^«  on  "Executors  and  Administra- 
tors" appended  to  Rosser  v.  Depriest,  5  GratL  8. 


judgement  was  affirmed,  and  the  defendant 
appealed  to  this  Court. 

Leigh,  for  the  appellant. 

Johnson,  for  the  appellees. 

October  29.  JUDGE  COALTER,  deliv- 
ered the  opinion  of  the  Court. 

The  Court  is  of  of)inion,  that  the  only 
question  for  the  consideration  of  the  Court, 
on  a  demurrer  to  evidence,  is,  whether  the 
evidence  supports  the  issue,  or  not;  and  the 
judgment  is,  that  it  does,  or  does  not,  sup- 
port it.  After  the  demurrer  is  joined,  the 
jury  may  either  be  discharged,  and  (if  the 
judgment  be  that  the  evidence  does  support 
the  issue,)  a  writ  of  enquiry  of  damages  is 
awarded;  or  the  jury  then  impanelled  may 
go  on  to  assess  conditional  damages. 

But  in  either  case,  the  question  is  with 
the  jury,  not  with  the  Court,  as  to  the 
question  of  damages,  subject,  as  in  all 
other  cases,  to  the  superintending  control 
of  the  Court,  to  grant  a  new  trial  in  case 
the  damages  are  excessive.  That,  however, 
rests  with  the  Court,  before  whom  the  trial 
was  had,  and  that,  too,  upon  a  motion  to 
that  Court,  for  a  new  trial;  there  being  no 
case  in  which  that  Court  is  bound,  ex  mere 
motu,  and  without  motion,  to  grant  a  new 
trial,  and  subject  the  defendant,  without 
his  consent,  to  greater  damages.  The  ap- 
pellate Court  cannot  grant  such  new  trial; 
for  that  would  be  to  reverse  the  judgment 
of  an  inferior  Court,  on  a  motion  for 
a  new  trial  here,  which  was  not 
519  ♦made  to  that  Court,  and  of  course, 
on  a  matter  in  which  that  Court  com- 
mitted no  error. 

The  Court  is  further  of  opinion,  that  the 
evidence  in  this  case  did  support  the  issue, 
on  the  part  of  the  appellee;  and  if  there 
was  nothing  else  in  the  case,  the  judgment 
of  the  Superior  Court  of  Law,  affirming 
that  of  the  County  Court,  w^ould  be  affirmed 
here. 

But  the  Court  is  further  of  opinion,  that 
the  judgment  of  the  County  Court  is  not 
only  very  erroneous  and  imperfect,  in  point 
of  form,  but  is  fatally  so  in  point  of  sub- 
stance; it  being  a  personal  judgnient  against 
the  appellant;  and  without  deciding  whether 
it  ought  to  be  reversed  for  error  in  form, 
were  that  the  only  error,  it  must  be  reversed 
for  the  latter  reason,  with  costs. 

After  this  decision  was  made,  Johnson, 
for  the  appellee,  suggested  to  the  Court, 
that  the  judgment  in  the  record  was  proba- 
bly the  entry  on  the  minute  book  of  the 
County  Court,  and  ought  to  be  considered 
as  a  judgment  against  the  appellant,  as 
administrator;  and  made  a  motion,  the  ex- 
act purport  of  which  will  be  seen  in  the 
following  opinion: 

November  3.  JUDGE  COALTER,  deliv- 
ered the  opinion  of  the  Court. 

The  Court  having  given  an  opinion  that 
both  judgments  must  be  reversed,  because 
that  of  the  County  Court  was  personal 
against  the  appellant,  which  is  in  these 
words:  "Judgment  is  therefore  granted  for 
three  hundred  and  fifty-eight  pounds,  four 
shillings  and  ten  pence,  Maryland  currency, 
equal  to  two  hundred  and  eighty-six 
pounds,  eleven  shillings  and  ten  pence,  Vir- 
ginia currency,  damages,  together  with  in- 
terest,  &c.   and  the  costs."     It  waS  urged 
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by  the  counsel  for  the  appellee,  that  this 
was  probably  the  entry  on  the  minute  book 
of  the  County  Court,  and  ought  to  be  con- 
sidered as  a  judgment  against  the  appellant, 
as  administrator;  inasmuch  as  the 
620  clerk  was  justified,  by  that  *minutc, 
to  mould  the  judgment  into  proper 
form;  and  that  if  this  could  not  be  done, 
so  as  to  affirm  that  judgment,  in  the  form 
set  out,  a  certiorari,  or  some  other  proceed- 
ing, ought  to  be  resorted  to,  in  order  to 
have  that  judgment  moulded  into  proper 
form,  &c. 

To  support  this  application,  the  cases  of 
Cogbill  V.  Cogbill,  2  H.  &  M.  477,  and 
Cahill  V.  Pintony,  4  Munf.  371,  were  cited, 
to  shew  that  this  Court  might  resort  to  the 
original  minutes  of  a  County  Court,  in  or- 
der to  correct  the  judgment  thereby. 

The  first  of  these  cases  does  not  seem  to 
support  the  application.  There  the  differ- 
ence existed  between  the  minute  book,  and 
order  book,  of  the  District  Court,  and  the 
application  to  correct  the  latter  by  the  for- 
mer was  refused,  and  the  power  of  the 
District  Court  to  do  so,  after  the  term, 
was  denied  by  a  majority  of  the  Court. 

In  the  latter  case,  the  only  error  in  the 
cause  arose  on  a  bill  of  exceptions  to  the 
admission  of  a  deposition,  as  evidence  to 
the  jury.  Had  that  deposition  been  actually 
read  to  the  jury,  there  would  have  been 
error  in  the  proceedings;  but  it  was  said 
that  it  was  withdrawn  by  the  party  offering 
it,  and  never  had  been  seen  or  heard  by 
the  jury:  that  this  appeared  from  the  record 
itself;  and  that,  therefore,  the  bill  of  ex- 
ceptions had  nothing  to  do  with  the  case. 
There  was  some  ambiguity,  however,  in  the 
record;  and  it  was  contended,  on  the  other 
hand,  that  this  was  a  mere  certificate  of  the 
clerk,  and  formed  no  part  of  the  proceed- 
ings or  minutes  of  the  Court.  I  find  a 
memorandum  taken  by  me  of  that  case,  in 
these  words:  "The  memorandum  of  the 
tender  of  exceptions,  &c.  which-  precedes 
the  exceptions,  we  must  presume, 
was  put  on  the  minutes,  and  from  that  we 
might  fairly  conclude,  that  the  after  part, 
relative  to  the  withdrawal  of  Spring's  dep- 
osition, was  also  placed  on  the  minutes,  and 
is  a  continuance  of  the  minute  as  to  the 
exceptions.  Judge  Roane,  however,  doubt- 
ing this,  and  as  it  may  be,  as  he  supposes, 
a  mere  certificate  of  the  clerk,  (in  which 
case  it  would  form  no  part  of  the 
521  ♦record,  it  is  agreed,  that  a  copy  of 
the  minute  shall  be  sent  for;  and  if 
it  is  not  a  part  thereof,  the  judgment  to 
be  reversed;  otherwise  affirmed." 

I  have  no  recollection,  whether  it  was 
agreed  by  the  parties,  or  by  the  Judges,  to 
send  for  a  copy  of  the  minutes.  But  in 
either  case,  the  object  was  not  to  alter  or 
amend  them,  but  merely  to  ascertain  a 
doubt  arising  on  the  record,  concerning 
which  we  could  not  agree,  whether  the 
withdrawal  of  the  deposition  was  a  matter 
of  record,  or  a  mere  gratuitous  certificate 
of  the  clerk. 

The  case  of  Williams'  executor,  &c.  v. 
Strickler,  3  Call,  231,  is  much  like  this  case. 
That  was  a  suit  against  an  executor,  and 
the  judgment  affirmed  by  the  District 
Court  was,  as  in  this  case,  personal  against 


the  executor.  The  appellee,  after  the  cause 
was  brought  here,  obtained  a  copy  of  the 
judgment  from  the  County  Court,  which 
was  de  bonis  testatoris;  but  the  District 
Court,  without  sending  a  certiorari  to  have 
the  true  judgment  brought  up,  or  without 
correcting  the  judgment  before  them,  had 
affirmed  it.  This  Court  proceeded  to  re- 
verse that  judgment;  but  on  the  motion  of 
the  appellee,  sent  the  cause  back  to  the 
District  Court,  for  that  Court  to  obtain  by 
certiorari,  or  otherwise,  a  true  transcript 
of  the  record. 

Suffice  it  in  this  case  to  say,  that  we 
know  not  whether  a  better  record  can  be 
had  or  not;  and  that,  moreover,  it  may  not 
always  be  proper,  and  I  think  it  would  not 
be  proper  in  this  case,  to  send  the  cause 
back  for  that  purpose.  It  mi^ht  subject 
the  appellant  to  damages  pendmg  the  ap- 
peal here,  when  he  has  prevailed. 

The  judgment  formerly  directed,  ought, 
therefore,  to  be  entered. 


522  ^Bernard  v.  Scott's  Administrator. 

November,  1685. 
PorChcoming  BMid—Wtaen  Motion  Will  Uo  Thoroon*— 

CoMst  Bar.— Wbere  a  forthcoming  bond  is  given, 
and  tbe  debtor,  on  the  day  of  Rale,  pays  to  tbe 
creditor  tbe  full  amonnt  of  tbe  debt.  Interest  and 
coRta.  except  tbe  sheriff's  commission,  tbe  bond 
win  be  forfeited,  and  a  motion  will  He  upon  it 

This  was  an  appeal  from  the  Superior 
Court  of  King  George  county. 

Arnold,  administrator  of  Scott,  made  a 
motion  against  Bernard,  on  a  forthcoming 
bond.  The  defendant  pleaded  orally  that 
he  had  not  forfeited  his  bond;  and,  on  the 
part  of  the  plaintiff,  it  was  admitted  that 
on  the  day  of  sale  of  the  property  men- 
tioned in  the  bond,  the  defendant  paid  to 
the  plaintiff  the  whole  amount  of  the  bond, 
except  the  sheriff's  commission;  and  on  the 
other  hand,  it  was  admitted  by  the  defend- 
ant, that  he  had  not  produced  to  the  sheriff 
the  property  specified  in  the  bond,  at  the 
day  and  place  of  sale. 

The  Court  gave  judgment  for  the  plain- 
tiff on  the  bond,  allowing  a  credit  for  the 
sum  paid  as  above-mentioned. 

The  defendant  appealed. 

Stanard,  for  the  appellant. 

November  8.  The  Judges  delivered  their 
opinions. 

JUDGE  CARR: 

This  case,  which  was  delivered  to  us  as 
one  too  plain  for  argument,  I  have  found 
exceedingly  difficult  and  perplexing.  A 
forthcoming  bond  being  taken,  the  debtor, 
at  the  day  of  sale,  pays  to  the  creditor  the 
full  amount  of  the  debt,  interest  and  costs, 
except  the  sheriff's  commission.  The 
question  is,  could  a  motion  be  afterwards 
made,  and  execution  awarded  on  this,  as 
a  forfeited  delivery  bond. 

The  act  of  1769,  though  it  did  not  create 

these  bonds,  was  the  first  to  prescribe  their 

form,      and      give      to      them      the 

523  *force   of  judgments.     It   says   that, 
"If  the  owner  of  the  goods  shall  fail 

to   deliver  up  the   same,  according  to  the 


•See  monographic  no<«  on  "Statutory  Bonds"  ap- 
pended to  Qoolsby  V.  Strother.  Si  Gratt   107. 

The  principal  case  was  cited  In  Stratton  v.  M.  A- 
Society.  6  Rand.  82. 
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condition  of  the  bond,  or  to  pay  the  money 
or  tobacco  mentioned  in  the  execution,  the 
sheriff  shall  return  the  bond  to  the  clerk's 
office,  there  to  be  safely  kept,  and  to  have 
the  force  of  a  judgment."  These  have  con- 
tinued to  be  the  words  of  the  law  from  that 
day  to  this.  At  the  time  of  passing  this 
act  of  1769,  and  from  a  much  earlier  period, 
the  sheriff  was  entitled  to  a  commission  for 
the  mere  act  of  serving  an  execution,  as 
the  laws  of  that  day  term  it;  and  this  con- 
tinued the  law  and  the  practice,  until  the 
year  1788.  Then  there  passed  an  act,  saying 
that  the  sheriff  should  have  his  commission 
(not  as  formerly  for  serving  the  execution 
merely,)  but  "for  proceeding  to  sale,  if 
the  property  be  actually  sold,  or  the  debt 
paid."  In  1791,  an  act  passed,  saying  that 
"the  sheriff  serving  an  execution,  if  the 
property  be  actually  sold,  or  the  money 
paid,"  shall  be  entitled  to  his  commission. 
The  act  of  1792,  allowed  the  sheriff  a  com- 
mission "for  proceeding  to  sell  on  any  exe- 
cution on  behalf  of  the  Commonwealth,  or 
of  any  individual,  if  the  property  be  actually 
sold,  or  the'  debt  paid." 

Under  this  state  of  the  laws,  the  sheriffs 
were  in  the  habit  of  including  in  the  de- 
livery bond,  their  commission  on  the  execu- 
tion. How  long  this  practice  had  continued, 
we  do  not  know.  It  was  first  brought  under 
judicial  notice,  in  Scott  v.  Hornsby,  1  Call, 
41.  There  the  sheriff  had  included  his  com- 
mission in  the  bond.  The  plaintiff  entered 
a  release  for  the  commission,  and  the  judg- 
ment of  the  District  Court  was  rendered 
for  the  penalty  of  the  bond,  to  be  dis- 
charged by  the  sum  due,  after  deducting 
the  amount  released.  The  defendant  ap- 
pealed. The  Court  decided,  that  the  com- 
mission could  not,  under  the  then  law,  be 
inserted  in  the  bond;  but  that  the  release 
cured  the  error.  Judge  Roane  observed, 
that  the  commissions  ought  not  to  have 
been  included  in  the  bond;  1st,  because  they 
are  no  part  of  the  amount  of  the  money 
or  tobacco  due  thereon,  but  are  only  a  col- 
lateral recompense  to  the  sheriff;  2d, 
624  because  *by  the  same  act,  the  bond 
is  to  be  discharged  by  payment  of 
the  money  or  tobacco  mentioned  in  the 
execution,  which  shews  that  the  bond 
should  be  given  for  nothing  more  than 
what  is  mentioned  in  the  execution.  He 
adds,  "By  the  provisions  of  this  act,  the 
defendant  may  discharge  the  condition  of 
his  bond,  either  by  delivery  of  the  property, 
or,  as  I  have  before  said,  by  paying  the 
money  or  tobacco  mentioned  in  the  execu- 
tion, and  not  that  recited  in  the  bond."  In 
the  same  book,  48,  Worsham  v.  Eggleston, 
motion  on  delivery  bond.  The  condition  of 
the  bond  recited  the  amount  of  the  execu- 
tion to  be,  7342  lbs.  of  tobacco,  and  2l. 
16  6,  including  interest,  costs,  and  sheriff's 
commissions.  The  District  Court  gave 
judgment  for  the  amount  of  the  condition, 
and  from  that  judgment,  Worsham  ap- 
pealed. Per  Cur.  The  judgment,  in  which 
the  sheriff's  commissions  are  included,  is 
clearly  wrong.  It  must  therefore  be  re- 
versed, &c.  In  entering  such  judgment  as 
the  District  Court  ought  to  have  entered, 
they  say,  "The  Court  is  of  opinion,  that  the 
judgment  is  erroneous  in  this,  that  the  same 
is   entered  for  the  amount  recited  in  the 


forthcoming  bond,  in  which  bond  it  is 
stated,  that  the  sheriff's  commissions  are 
included,  which  by  law  he  was  not  entitled 
to." 

The  Legislature,  to  remedy  this  incon- 
venience, passed  a  law  in  1794,  saying  that 
"the  sheriff  may  include  his  commission 
in  any  forthcoming  bond,  taken  by  virtue 
of  any  writ  of  execution;  but  he  shall  not 
demand  or  receive  such  commission,  unless 
the  same  shall  be  forfeited."  What  did  the 
Legislature  mean  by  saying,  that  the  sheriff 
should  receive  no  commission,  unless  the 
bond  were  forfeited?  If,  upon  the  levying 
of  an  execution,  or  at  any  time  before  the 
day  of  sale,  the  debtor  paid  the  money  to 
the  sheriff,  there  can  be  no  question,  that 
he  would  have  a  right  to  his  commission, 
because  it  is  given  to  him,  "if  the  goods  be 
sold,  or  the  money  paid."  But  suppose  that 
instead  of  paying  the  money,  the  debtor 
gives  a  delivery  bond.  Then  the  com- 
mission of  the  sheriff  depends  on  the 

525  *forfeiture  of  the  bond;  and  suppose 
that  on  the  day  of  sale,  or  before, 

the  debtor  pay  up  the  whole  money  due, 
commission  and  all.  Here  the  bond  surely 
is  not  forfeited;  and  if  not  forfeited,  the 
sheriff  (says  the  law)  shall  have  no  com- 
mission. If  the  sheriff,  where  the  bond  is 
not  forfeited,  has  no  right  to  a  commission, 
then  it  cannot  be  necessary  to  pay  the  com- 
mission, in  order  to  save  the  forfeiture;  for 
the  obligation  to  pay,  arises  only  upon  the 
forfeiture.  Again;  if  the  commission  de- 
pends solely  on  the  forfeiture  of  the  bond, 
how  is  it,  where  the  property  is  delivered 
at  the  day  of  sale?  There  the  forfeiture 
is  certainly  saved;  and  though  the  sheriff 
must  sell,  yet  the  bond  not  being  forfeited, 
how  can  he  claim  his  commission?  This 
law  was  made  for  the  benefit  of  sheriffs; 
and  yet  here  are  two  cases  put,  in  one  of 
which  the  money  is  paid,  and  in  the  other, 
the  property  sold  by  virtue  of  the  execu- 
tion, and  still,  by  a  literal  construction  of 
this  law,  the  sheriff  loses  his  commission: 
though  by  the  law  then  in  force,  and  still 
in  force,  he  was  entitled  to  it  for  levying 
an  execution,  if  the  goods  be  sold  or  the 
money  paid.  It  is  not  proper,  it  is  scarcely 
decent,  to  deduce  such  absurd  conclusions 
from  Legislative  enactments.  There  must, 
therefore,  be  some  construction,  which  will 
avoid  the  dilemma.  What  that  construc- 
tion is,  I  confess  I  have  not  been  able  ex- 
actly to  discover.  I  must,  therefore,  leave 
it  with  my  brethren,  more  experienced  and 
abler  than  I  am,  to  untie  this  gordian  knot. 
For  myself,  I  must  cut  it,  and  say,  that 
though  I  cannot  pretend  to  see  precisely 
what  the  Legislature  meant,  I  feel  sure 
that  they  could  not  mean,  in  such  a  case 
as  this,  to  deprive  the  sheriff  of  his  com- 
mission. The  law  of  1794,  intended  to  bet- 
ter his  condition;  to  give  him  something 
which  he  did  not  before  possess.  The  Leg- 
islature could  not  mean  (though  the  words 
seem  to  import  it)  that  this  law  should 
receive  a  construction  which  would  defeat 
its  object,  and  place  it  in  direct  contradic- 
tion to  another  law,  standing  on  their  stat- 
ute   book.      To    avoid    these    conse- 

526  quences,    *I    am    obliged    to    decide 
that  the  bond  is  forfeited,  and  the 

sheriff  entitled  to  his  commission. 
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The  judgment,  therefore,  must  be  af- 
firmed. 

JUDGE  GREEN: 

The  practice  in  England,  by  which  the 
expense  of  suing  out  execution  upon  a 
judgment,  and  of  levying  it,  was  borne  by 
the  plaintiff  without  any  redress  against 
the  defendant,  never  prevailed  here;  but, 
on  the  contrary,  with  us,  it  appears  to  have 
been  the  invariable  practice,  to  levy  upon 
the  execution,  not  only  the  sheriff's  com- 
mission, but  any  other  expense  legally  in- 
curred by  the  plaintiff,  in  enforcing  the 
judgment.  In  England,  the  precise  amount 
of  the  costs,  adjudged  to  the  party,  was 
specified  in  the  judgment;  and  the  execu- 
tion issued  accordingly,  and  no  more  could 
be  levied,  because  no  more  was  commanded 
to  be  levied.  But  with  us,  the  judgment  is 
general,  for  "the  costs  expended  by  the 
plaintiff;"  and  this  judgment  has  always 
been  considered  as  embracing  all  costs  ex- 
pended by  the  party,  in  prosecuting  his 
right,  whether  before  or  after  the  judgment. 
Our  statutes  have  incidentally,  not  only 
recognized,  but  sanctioned,  this  construc- 
tion and  practice.  Thus  the  act  of  1705, 
ch.  51,  provides  that  property  taken  in  exe- 
cution shall  be  restored  to  the  defendant, 
upon  Tiis  tendering  to  the  sheriff  "the  sum 
commanded  to  be  levied  by  the  execution, 
(with  such  costs  as  are  also  to  be  levied;") 
plainly  admitting  that  some  costs  might 
be  levied,  not  commanded  to  be  levied,  by 
the  execution;  and  this  could  only  be  the 
sheriff's  commission;  for  no  other  costs 
could  then  be  incurred.  So  the  first  act 
authorising  a  forthcoming  bond,  (1726)  pro- 
vided, that  the  property  should  be  restored 
to  the  debtor,  if,  on  the  day  appointed  for 
the  sale,  he  tendered  to  the  sheriff,  "the 
debt,  damages  and  costs,  for  which  his 
goods  and  chattels  shall  be  so  taken;"  and 
the  same  expression  was  used  in  the  act 
of  1748,  ch.  12.  So  the  act  of  1734, 
authorised  the  defendant,  when 
527  *goods  were  taken  in  execution,  to 
replevy  the  same  for  12  months,  upon 
giving  bond  and  security  for  "paying  the 
money  for  which  the  execution  was  served, 
and  all  costs."  The  act  of  1748,  which  sub- 
stituted 3  months  for  12  months  replevy 
bonds,  required  bond  and  security  to  pay 
the  "money  for  which  the  execution  was 
served,  and  all  costs,  with  interest."  So 
the  act  of  1788,  which  directed  the  appraise- 
ment of  goods  taken  in  execution,  provides, 
that  the  plaintiff  shall  pay  the  fees  of  the 
appraisers,  and  they  "shall  be  considered 
as  a  part  of  the  costs,  and  be  reimbursed  to 
him  accordingly." 

Up  to  the  year  1788,  the  sheriff  was  en- 
titled to  a  commission  for  "serving  an  exe- 
tion."  This  is  the  expression  in  all  the 
previous  acts;  and  to  this  commission,  the 
expressions  cited  from  the  various  acts  of 
Assembly  alluded.  That  of  the  act  of  1705, 
"with  such  costs  as  are  also  to  be  levied," 
as  has  been  already  observed,  could  not  al- 
lude to  any  thing  else.  The  goods  were 
taken  for  the  debt  iand  sheriff's  commission; 
and  therefore  the  acts  of  1726  and  1748, 
use  the  expression,  "for  which  his  goods 
were  so  taken,"  as  equivalent  to  the  ex- 
pression of  the  act  of  1705,  in  a  more 
condensed  form.     The  expression  "and  all 


costs,"  in  the  acts  of  1734  and  1748,  was 
used  to  the  same  purpose.  The  act  of 
1788,  gives  no  mode  of  recovering  the 
costs  paid  by  the  plaintiff  for  valuing  the 
property;  but  refers  to  some  known 
method,  and  directs  that  he  ^hall  recover 
them  "accordingly"  as  costs.  I  think  it 
may  be  concluded,  that  by  our  laws,  all 
legal  costs  incurred  by  the  plaintiff,  in  en- 
forcing his  judgment,  may  be  recovered  of 
the  defendant,  as  the  principal,  debt  and 
costs  specified  in  the  execution  may  be  re- 
covered. This  conclusion  is  verified  by  the 
judgment  of  this  Court,  in  the  case  of 
Bronaugh  v.  Freeman,  2  Munf.  2(B6,  affirm- 
ing a  judgment  on  a  forthcoming  bond,  in 
which  was  included  the  sheriff's  fee  for 
taking  the  bond.  This  fee  was  never  al- 
lowed until  1788,  is  a  part  of  the  costs  not 
literally  mentioned  in  the  execution,  and 
not  authorised  (at  that  time)  ex- 
528  pressly  by  any  ♦statute,  to  be  in- 
cluded in  the  bond.  It  could, 
therefore,  have  been  sanctioned  by  the 
Court  in  that  case,  only  on  the  ground  that 
the  plaintiff  was  entitled  to  recover  all 
costs  incurred  by  him  after  judgment,  in 
the  same  way  that  he  recovered  the  debt 
and  costs  expressly  mentioned  in  the  exe- 
cution. 

In  1769,  an  act  passed  prescribing  the 
form  of  the  forthcoming  bond,  and  giving 
it  the  force  of  a  judgment  in  certain  cases; 
the  precise  terms  of  which  have  been  pre- 
served in  all  our  subsequent  revisals.  It 
directs  that  the  bond  shall  recite  "the  serv- 
ice of  the  execution,  and  the  amount  of 
the  money  or  tobacco  due  thereon;"  and 
that  it  should  have  the  force  of  a  judgment, 
if  the  defendant  failed  to  deliver  the  prop- 
erty, "or  to  pay  the  money  or  tobacco 
mentioned  in  the  execution."  According 
to  the  views  already  taken,  the  sheriff's 
commission  was  a  part  of  the  money  due 
upon  the  execution,  and  therefore  expressly 
directed,  by  this  statute,  to  be  put  into  the 
forthcoming  bond;  the  only  purpose  of 
which  was,  to  shew  the  amount  due  from 
the  defendant.  The  expression,  therefore, 
"to  pay  the  money  or  tobacco  mentioned 
in  the  execution,"  could  not  be  taken  lit- 
erally, without  attributing  to  the  Legisla- 
ture an  intention  to  discharge  the 
defendant,  upon  the  payment  of  less  than 
was  due.  These  words  were  probably  con- 
sidered as  equivalent  to  the  expression  in 
the  former  part  of  the  statute,  "due 
thereon,"  and  were  construed  accordingly. 
That  the  sheriff  was  entitled  to  a  commis- 
sion when  a  forthcoming  bond  was  taken 
and  forfeited,  and  that  the  plaintiff  was,  of 
course,  entitled  to  recover  it  against  the  de- 
fendant, is,  I  think,  apparent  from  this; 
that  in  1788,  an  act  was  passed  for  the  ex- 
press purpose  of  depriving  the  sheriff  of  a 
commission,  in  such  case;  an  act  which 
would  have  been  superfluous,  if  the  con- 
struction of  the  former  acts  had  not  been 
as  I  have  supposed. 

I  think,  therefore,  that  the  expression  in 
our  present  statute,  (the  same  as  in  the 
act  of  1769,)  "to  pay  the  money  mentioned 
in  the  execution,"  is  not  to  be  taken 
£29  literally,  ♦but  means  all  the  money 
"due  on  the  execution,"  including  all 
legal  costs,  to  which  the  plaintiff  may  have 
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been  subjected;  and  that  the  ohly  question 
in  this  case  is,  whether  the  sheriff,  in  the 
event  which  has  occurred,  (the  payment 
on  the  day  appointed  for  the  sale,  of  the 
amount  of  the  forthcoming  bond,  except 
the  sheriff's  commissions,)  is  or  is  not  en- 
titled to  a  commission. 

This  question  depends  on  the  construc- 
tion of  the  act  of  1794,  which  provides,  that 
the  sheriff  may  include  his  commissions  in 
a  forthcoming  bond,  "but  shall  not  demand 
or  receive  them,  unless  the  bond  be  for- 
feited." To  understand  the  object  of  this 
statute,  we  must  see  how  the  law  stood 
before  it  was  passed,  and  ascertain  the  ob- 
ject which  the  Legislature  had  in  view. 

I  have  already  observed,  that  until  1788, 
a  sheriff  was  entitled  in  all  cases  to  a  com- 
mission, "for  serving  an  execution."  There 
were  several  cases,  in  which,  although  the 
execution  was  served,  the  property  was  not 
sold,  nor  the  money  paid;  as  in  case  of  a 
forfeited  forthcoming  bond,  a  replevin  un- 
der the  act  of  1787,  after  the  property  was 
actually  exposed  to  sale,  and  it  was  ascer- 
tained that  it  would  not  sell  for  three- 
fourths  of  its  appraised  value;  a  supersedeas 
and  reversal  of  the  judgment;  or  an  injunc- 
tion perpetuated.  In  1788,  the  Legislature 
took  up  this  subject,  for  the  express  pur- 
pose of  reforming  the  sheriff's  fee-bill;  as 
appears  by  the  negative  words  used  in  the 
statute.  By  that  act,  a  sheriff  is  allowed 
a  fee  for  taking  bonds,  (forthcoming^  or 
replevin)  to  the  creditor,  and  a  specified 
commission  "for  proceeding  to  sale  under 
an  execution,  if  the  property  be  actually 
sold,  or  the  money  paid;  and  half  the  com- 
mission for  proceeding  to  sale,  if  the  de- 
fendant shall  have  replevied;  and  no  other 
fee  or  award,"  &c.  This  act  was  temporary, 
and  continued  by  an  act  of  1791;  which  I 
notice  only  for  the  purpose  of  observing, 
that  the  act  of  1791,  gave  a  construction  to 
the  expression  of  the  act  of  1788,  "or  the 
money  paid,"  which,  as  it  stands  there, 
might  be  susceptible  of  the  construc- 
530  tion,  that  no  commission  '^was  due, 
even  if  the  money  was  paid,  unless 
it  were  paid  after  the  sheriff  had  proceeded 
to  sale.  The  act  of  1791,  adverted  to  the 
subject  of  the  sheriff's  commission,  only 
for  the  purpose  of  increasing  the  rate  of 
commission,  and  allows  the  increased  rate 
to  any  sheriff  "serving  an  execution,  if  the 
property  be  actually  sold,  or  the  money  be 
paid;"  shewing  the  then  understanding  of 
the  act  of  1788,  to  be,  that  the  sheriff  was 
entitled  to  a  commission,  if  the  money 
were  paid  at  any  time,  either  before .  or 
after  he  proceeded  to  sale.  In  1792,  the  act 
of  1788,  was  re-enacted  verbatim,  except 
using  the  word  "sell"  instead  of  "sale," 
and  mentioning  executions  on  behalf  of 
the  Commonwealth  and  individuals,  and 
varying  the  rate  of  commissions;  and  so 
the  law  has  remained  ever  since. 

These  acts  varied  the  rights  of  sheriffs 
in  respect  to  their  commissions,  very  ma- 
terially. In  cases  of  replevin  bonds,  where, 
before  they  were  entitled  to  full  commis- 
sions, they  were  reduced  to  half  commis- 
sions; and  in  the  case  of  forfeited 
forthcoming  bonds,  supersedeas  when  the 


judgment  was  reversed,  and  injunctions 
perpetuated,  they  were  wholly  deprived  of 
commissions;  for  in  these  cases,  the  prop- 
erty could  neither  be  sold,  nor  the  money 
paid,  one  of  which  was  absolutely  necessary 
to  entitle  the  sheriff  to  a  commission,  under 
those  acts.  And  so  it  was  decided  by  this 
Court,  in  Worsham  v.  Eggleston,  1  Call, 
48;  in  which  case,  a  judgment  on  a  forth- 
coming bond,  including  the  sheriffs  com- 
mission, was  reversed,  because  the  sheriff 
was  not  entitled  to  it;  and  this  was  assigned 
as  the  reason  for  the  reversal,  in  the  judg- 
ment of  the  Court. 

This  was  the  state  of  the  law,  when  the 
act  of  1794,  was  passed.  The  sheriff  was 
entitled  to  a  commission  only  in  two  cases; 
where  the  property  was  sold,  or  the  money 
paid.  If  a  literal  interpretation  be  given 
to  this  last  act,  then  whenever  a  forthcom- 
ing bond  was  taken,  and  not  forfeited,  the 
sheriff  was  entitled  to  no  commission.  So 
that  if  the  whole  of  the  money,  including 
the  commissions,  was  paid,  or  the  property 
delivered  accordmg  to  the  condition 
531  of  the  ♦bond,  and  sold  and  the  money 
raised,  the  sheriff  would  be  entitled 
to  no  commission;  for  in  those  cases,  the 
bond  would  not  be  forfeited.  The  conse- 
quence would  be,  that  wherever  a  forth- 
coming bond  was  taken,  the  two  acts  would 
be  utterly  inconsistent  with  each  other;  and 
the  latter  would  repeal  the  former,  in  rela- 
tion to  all  such  cases.  And  it  is  obvious 
that  upon  this  construction,  the  sheriff 
would,  in  no  case,  get  a  commission;  for 
the  defendant  would  only  have  to  give  a 
forthcoming  bond,  and  either  pay  the  debt 
or  deliver  the  property,  and  thereby  avoid 
the  payment  of  any  commission.  But  these 
acts  have  not  been  considered  as  so  incon- 
sistent with  each  other,  as  that  the.  one 
necessarily  repeals  the  other,  in  any  case; 
for  in  the  revisal  of  1819,  they  are  re-en- 
acted verbatim  into  one  act;  and  if  they  are 
inconsistent,  neither  is  now  prior  in  time 
to  the  other,  so  as  to  abrogate  that  other. 
These  two  clauses  of  the  act  now  in  force, 
must  therefore,  be  reconciled  if  they  can, 
by  any  possible  construction,  be  so  recon- 
ciled. 

It  was  obviously  the  intention  of  the 
Legislature,  to  benefit  sheriffs,  by  allowing 
them  a  commission  in  a  case,  (a  forfeited 
forthcoming  bond)  in  which  they  were  not 
before  entitled.  No  possible  motive  can  be 
conceived,  why  they  should  intend  to  de- 
prive a  sheriff  of  a  commission  (to  which 
he  was  before  entitled)  when  a  forthcom- 
ing bond  was  given  and  the  property  de- 
livered and  sold.  Whilst  they  intended  to 
give  this  benefit  to  the  sheriffs,  the  Legis- 
lature still  intended  to  preclude  the  claim 
of  the  sheriff  to  a  commission,  as  before,  if 
the  money  was  not  paid,  the  property  sold, 
or  the  bond  forfeited,  as  in  the  cases  of 
supersedeas  and  injunction.  To  have  ef- 
fected this  object,  it  would  have  been  suf- 
ficient to  have  declared,  that  the  sheriff 
should  be  entitled  to  a  commission,  if  a 
forthcoming  bond  was  forfeited.  Such  an 
expression  would  have  left  him  his  former 
rights  in  case  of  sale  or  payment,  and  given 
him  a  new  right,  in  case  of  a  forfeited 
forthcoming  bond;  and  there  would  have 
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been    no    apparent    conflict    between 
532       ♦the  two  acts;  and  the  law  of  1792, 

would  still  have  precluded  the  sheriff 
from  claiming  a  commission,  where  the 
forfeiture  of  the  bond  was  saved  by  any 
other  means,  than  by  payment  of  the  money 
or  delivery  of  the  property.  At  the  first 
blush,  no  one  would  be  likely  to  perceive 
the  difference,  in  effect,  between  the  ex- 
pressions, "In  addition!  to  the  fees  hereto- 
fore allowed  to  a  sheriff,  he  shall  be  entitled 
to  a  commission,  if  a  forthcoming  bond  be 
forfeited,  and  he  may  include  such  commis- 
sion in  the  bond;  and  shall  be  entitled  to 
demand  and  receive  it,  if  the  bond  be  for- 
feited;" and  "In  addition  to  the  fees  hereto- 
fore allowed  to  a  sheriff,  he  shall  be  entitled 
to  a  commission,  if  a  forthcoming  bond  be 
forfeited,  and  he  may  include  such  commis- 
sion in  the  bond;  but  shall  not  be  entitled 
to  demand  or  receive  it,  if  the  bond  be  not 
forfeited."  These  expressions,  prima  facie, 
would  seem  to  be  equivalent  to  each  other; 
and  either  of  them  might  readily  be  adopted 
to  convey  the  meaning  of  the  other,  al- 
though one  is  negative  and  the  other  affirm- 
ative. It  seems  to  me,  that  the  Legislature 
have  incautiously  adopted  the  latter  expres- 
sion, in  substance,  to  convey  the  meaning 
of  the  former;  and  that  the  true  effect  of 
these  laws  is,  that  a  sheriff  is  entitled  to  a 
commission,  in  all  cases,  where  the  property 
is  sold,  the  money  paid,  and  a  forthcoming 
bond  forfeited,  and  in  no  others;  and  that, 
consequently,  the  plaintiff  was  entitled  to 
the  commission  in  question,  as  a  part  of 
the  money  due  on  the  execution,  or  what 
I  take  to  be  an  equivalent  expression,  "men- 
tioned in  the  execution." 

This  construction  obviates  the  apparent 

conflict  between  the  two  acts,  and  leaves 

to  both,  ample  subjects  for  their  operation. 

I  think  the  judgment  should  be  affirmed. 

JUDGE  CO  ALTER: 

This  is  a  case  of  more  nicety  and  diffi- 
culty,   and    perhaps,    of   more   importance, 

than  was  at  first  supposed. 
533  ♦It  seemed  to  be  taken  for  granted, 

by  the  counsel  who  argued  for  the 
appellant,  that  the  sheriff  was  entitled  to 
his  commission  from  the  appellee;  and  that 
the  latter  could  recover  it  of  the  appellant 
by  a  suit  on  the  bond,  or  in  some  other 
way;  but  he  contended,  that  under  the 
words  of  the  act  of  Assembly,  the  bond 
could  not  be  returned  to  the  office,  there  to 
have  the  force  of  a  judgment,  on  which  ex- 
ecution might  issue,  if  the  appellant,  on 
the  day  of  sale,  paid  the  money  or  tobacco 
mentioned  in  the  execution:  that  the  costs 
of  the  suit  alone,  are  mentioned  in  the  exe- 
cution, which  says  nothing  about  the  sher- 
iff's commission,  or  even  the  fee  for  taking 
the  bond;  and  that  therefore,  a  remedy  by 
motion  did  not  exist. 

If,  however,  the  sheriff  is  entitled  to  his 
commission  and  fee  for  taking  the  bond, 
and  may  issue  his  ticket  therefor,  against 
the  plaintiff,  or  make  distress  of  his  goods 
for  it,  and  the  plaintiff  cannot  recover  on 
motion  on  the  bond,  I  doubt  very  much, 
whether  he  must  not  lose  it.  If  he  sues  on 
the  bond,  the  defendant  could  plead  a  pay- 
ment, &c.  which,  though  not  a  performance 


of  the  condition,  is  a  lawful  excuse  for  not 
performing  it,  and  equally  saves  the  for- 
feiture of  the  penalty;  and  this  would  leave 
the  plaintiff  nothing  to  sue  on.  Besides, 
if  he  has  discharged  himself  from  the  pen- 
alty, he  was  entitled  to  have  the  bond  de- 
livered up  and  cancelled.  Could  the  plaintiff 
sue  him  for  money  had  and  received,  laid 
out  and  expended,  or  on  any  other  implied 
promise?  As  at  present  advised,  I  incline 
to  think  he  could  not.  On  the  contrary,  I 
think  it  would  be  a  case  of  costs  incurred 
by  the  plaintiff,  in  levying  an  execution, 
which  he  could  not  recover  from  the  de- 
fendant, and  a  casus  omissus  in  the  law.  In 
all  other  cases  (as  may  be  seen  by  the  his- 
tory and  various  phraseology  of  the  laws, 
from  the  earliest  times  to  the  present)  the 
costs  of  the  execution  has  been  considered 
as  much  an  exigency  of  the  writ  of  execu- 
tion, as  any  other  part  of  it.  The  sheriff 
has  been  authorised  to  levy  for  the  whole, 
and  the  defendant  could  not  discharge 
himself  by  payment,  unless  he 
534  ♦paid  the  whole;  and  if  a  bond  inter- 
vened, as  a  replevy  bond,  (as  it  is 
called)  the  commission  was  included  in  it, 
or  paid  by  the  party  to  the  sheriff.  Even 
the  commissions  on  this  execution,  by  the 
express  provisions  of  the  statute,  are  di- 
rected to  be  put  into  this  bond,  in  order  to 
secure  them  to  the  plaintiff,  should  he  be 
liable  therefor. 

Under  this  view  of  the  only  point  made 
in  the  argument,  I  think  it  would  be  stick- 
ing too  much  in  the  letter  of  the  act,  to 
construe  the  words  "mentioned  in  the  exe- 
cution," in  their  strictest  and  most  literal 
sense.  I  would  construe  them  to  mean,  as 
well  the  debt,  damages  and  costs,  expressly 
mentioned  in  the  execution,  as  all  other 
costs  authorised  to  be  levied  by  it,  under 
the  laws  of  the  land,  and  directed  by  law 
to  be  put  in  the  bond;  understanding  that 
the  execution  as  much  commanded  or  men- 
tioned that,  as  it  did  any  other  sum  ex- 
pressly named  in  the  execution.  On  this 
point,  therefore,  I  have  no  hesitation  in 
sustaining  the  judgment. 

But  doubts  have  arisen,  whether,  under 
the  sound  construction  of  the  act  of  1794, 
ch.  3,  sec.  11,  this  bond  was  forfeited,  so 
as  to  entitle  the  sheriff  to  his  commission; 
in  which  event  only,  would  the  appellant 
be  bound  to  pay  it. 

That  act  authorises  the  sheriff  or  coroner 
to  include  his  commissions  in  forthcoming 
and  replevy  bonds;  but  provides  that  he 
shall  not  demand  or  receive  such  commis- 
sions on  forthcoming  bonds,  unless  the 
same  shall  be  forfeited. 

On  this  point,  it  appears  to  me,  the  ques- 
tion will  turn  mainly  on  the  construction 
to  be  put  on  the  word  forfeited. 

In  considering  this  question,  it  seems  to 
me  not  to  be  very  material  to  enquire, 
whether  the  sheriff  was  entitled  to  a  com- 
mission on  a  forfeited  forthcoming  bond, 
before  the  act  of  1794,  or  not;  and  therer 
fore  I  shall  omit  stating  those  considera- 
tions, which  induce  me  to  believe  that  he 
was;  and  also  those  which  would  induce 
me  to  think,  that  if  this  question  was  now 
material,  we  would  not  be  precluded  from 
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considering  it,  by  the  case  of  Scott  v. 
Hornsby,  and  other  similar  cases, 
535  formerly  before  this  Court.  *Those 
cases  were  long  posterior  to  the  act 
of  1704,  and  took  place  in  consequence  of 
that  act,  and  under  perhaps  a  belief  that 
before  that  act,  a  commission  was  not  al- 
lowed in  such  case.  That  question  seems 
not  to  have  been  argued  or  much  consid- 
ered in  those  cases;  nor  do  I  think,  so 
settled  as  to  preclude  enquiry,  were  that 
now  necessary.  Indeed,  the  act  merely  di- 
rects the  commission  to  be  put  into  the 
bond,  thereby  recognizing  a  pre-existing 
right  to  a  commission. 

It  is  sufficient  at  present,  however,  that 
this  case  has  arisen  since  the  act  of  1794, 
and  that,  since  that  time,  it  is  admitted  that 
he  is  entitled  to  such  commissions. 

But  it  is  said  that  he  only  is  entitled,  in 
case  the  bond  is  forfeited;  and  that  if  the 
debt,  interest  and  costs,  including  those 
commissions,  are  paid,  the  bond  is  not  for- 
feited; and  then  the  sheriff  (not  being  en- 
titled to  this  commission,)  must  return  the 


money;  or  that  it  is  not  necessary  to  pay 
it,  in  order  to  save  the  forfeiture.  This 
involves  us  in  a  kind  of  logical  absurdity 
or  dilemma,  which  we  cannot  suppose  the 
Legislature  intended. 

Every  law  almost  on  this  subject,  for  the 
last  century,  has  put  the  case  of  payment 
of  an  execution,  on  the  same  footmg  with 
the  case  of  the  money  being  made  on  a 
sale,  as  to  the  sheriff's  commissions.  There 
was  no  reason,  therefore,  for  any  discrimi- 
nation in  this  case  from  ordinary  cases. 

But  it  seems  to  me,  that  we  may  get  out 
of  this  dilemma,  by  construing  the  word 
forfeited  tct  mean  a  technical  forfeiture  by 
not  delivering  the  property.  The  bond  is 
taken  for  its  forthcoming,  so  that  the  sher- 
iff may  sell  it.  The  non-delivery  works  a 
legal  forfeiture.  The  act,  however,  pro- 
vides, that  the  debtor  may  be  excused,  and 
this  forfeiture  shall  not  attach  upon  him, 
if  he  pays  the  debt,  &c.  But  if  he  is  sued, 
the  breach  will  be  for  a  non-delivery  of 
the  property.  To  this  he  cannot  plead  con- 
ditions performed,  if  his  defence  is  payment 
of  the  debt.  He  must  confess  and  avoid, 
by  setting  up  this  excuse  of  payment. 
536  ♦But  that  excuse,  as  before  shewn, 
must  be  a  payment  of  all,  including 
the  commissions. 

These  observations  are  made,  as  applica- 
ble to  delivery  bonds  in  the  form  in  which 
they  now  are,  and,  I  believe,  always  have 
been,  drawn,  simply  for  the  delivery  of  the 
property. 

But  suppose  the  form  had  been  different; 
and  that  after  the  words  "shall  well  and 
truly  deliver,"  &c.  the  condition  had  con- 
tained the  words  "or  shall  pay  the  money 
mentioned  in  the  said  execution,"  then,  &c. 
Would  such  bond  have  been  considered 
void,  and  contrary  to  law,  in  consequence 
of  these  latter  words?  Surely,  I  think  it 
would  not.  But  if  the  party  would  not 
have  saved  the  forfeiture  under  such  a  con- 
dition, unless  he  had  paid  the  whole,  (in- 
cluding sheriff's  commissions,)  then  the 
consequence  would  be,  that  under  a  bond 
in  this  form,  the  sheriff  would  get  his  com- 


686-688 

missions,  but  not  under  one  in  the  form 
now  in  use. 

For  these  reasons,  I  think  the  judgment 
must  be  affirmed. 

Judgment  affirmed.* 


537  •Ratcliffe  v.  Allison. 

November,  1826. 
evidence— Parol  Bvldeoce-Rolet— Oa  Wb«t  Poanded.- 

The  rale,  that  parol  evidence  is  iDadmissible.  to 
alter,  add  to.  or  explain,  a  written  agreement,  is 
founded  in  the  general  rules  of  evidence,  in  which 
writing  stands  higher  in  the  scale,  than  mere 
parol  testimony. 

5eme— Same*— Sane.— In  the  case  or  contracts  re- 
specting land,  this  fireneral  idea,  receives  weifirbt 
from  the  circamstances.  that  yon  cannot  contract 
at  all.  on  that  subject,  but  in  writing. 

S«ne-5«ne>-AppllcatIoii  etj— The  rule  applies  in 
every  case,  where  the  question  is,  what  is  the 
agreement  But  collateral  circumstances  attend- 
ing- an  agreement  may  be  proved  by  parol  evi- 
dence. And  these  circumstances  may  be  gone 
into,  in  every  case,  by  a  defendant  who  resists 
the  specific  execution  of  an  ag-reemenL 

This  was  an  appeal  from  the  Fredericks- 
burg Chancery  Court. 

The  bill  was  filed  by  Allison  against  Rat- 
cliffe,  to  obtain  the  specific  execution  of  an 
agreement,  which  had  been  entered  into 
between  them,  for  a  lot  at  Fairfas^  court- 
house. The  opinion  of  Judge  Carr,  gives 
so  full  a  statement  of  the  circumstances 
of  the  case,  and  the  grounds  of  argument^ 
that  no  dther  report  is  necessary. 

Nicholas,  for  the  appellant. 
Stanard,  for  the  appellee. 

November  11.  JUDGE  CARR: 
This  is  a  bill  for  the  specific  execution 
of  a  written  contract,  by  which  the  defend- 
ant, on  the  29th  of  July,  1812,  engaged  to 
sell  and  convey  to  the  plaintiff,  on  or  before 
the  1st  of  January,  1813,  a  lot  at  Fairfax 
courthouse,  (particularly  described  in  the 
articles;)  the  plaintiff  to  pay  therefor,  on 
the  deed  being  executed,  $250.  The  bill 
states,  that  the  plaintiff  entered  into  pos- 
session, and  has  erected  expensive  improve- 
ments: that  at  the  time  the  deed  was, 
by  the  agreement,  to  have  been  executed, 
the  plaintiff  offered  to  pay  the  purchase 
money,   and   tendered   a   deed  to    be 

538  *executed  by  the  defendant,  which  he 
refused,  and  has  constantly  since  re- 
fused, to  execute.     The  bill  prays  that  the 


*The  Pbksident.  and  Judgi  Cabbix.  absent 
Judge  Cabelij  was  present  at  the  argument,  and 
authorised  one  of  the  Court  to  declare  his  concur- 
rence in  the  decision. 

tEvVlence— Parol  Bvldenoe— Rule.— As  a  fireneral 
rule,  parol  evidence  Is  inadmissible  to  contradict 
or  substantially  vary  the  leffal  Import  of  a  deed  or 
written  agreement  As  so  holdlnfir.  the  principal 
case  Is  cited  in  Land  v.  Jeffries.  5  Rand.  216.  See 
principal  case  alno  cited  in  M*Mahon  v.  Spanffler.  4 
Rand.  64.  See  further,  on  this  subject  monoffrapbic 
note  on  "Evidence"  appended  to  Lee  v.  Tap8<x>tt  S 
Wash.  276. 

tSame— Same— Application  ol— In  Campbell  ▼.  Fet- 
terman.  20  W.  Va.  4in.  it  is  said:  "It  Is  not  ques- 
tioned that  parol  evidence.  In  the  absence  of  fraud 
or  mistake,  will  not  be  received  to  engraft  upon  or 
incorporate  with  a  valid  written  contract  an  inci- 
dent occurrins:  contemporaneously  therewith  and 
inconsistent  with  Its  terms.  Lockwood  v.  HoUiday. 
16  W.  Va.  661.  This  rule  applies  in  every  case 
where  the  question  is,  what  is  the  agreement  But 
collateral  circumstances  attending  an  agreemeot 
may  be  proved  by  parol  evidence.  SatcHjTe  d-  Atti- 
fon.  8  Band.  6S7:  Alexander  v.  Newton.  %  Gratt  266: 
Vance  v.  Snyder,  6  W.  Va.  24." 
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defendant  may  be  decreed  to  convey  with 
the  usual  covenants. 

The  defendant  acknowledges  the  agree- 
ment set  out  in  the  bill,  as  also,  the  offer 
of  payment  and  tender  of  the  deed,  stated 
by  the  plaintiff;  and  his  refusal  to  accept 
the  money  or  execute  the  deed;  and  he 
justifies  his  refusal  on  this  ground: — that 
he  was  the  owner  of  the  land,  on  which 
the  town  of  Providence,  at  Fairfax  court- 
house, was  laid  out:  that  he  had  built,  at 
considerable  expense,  a  tavern  at  the  place: 
that  he  had  constantly  expressed  his  deter- 
mination, not  to  sell  a  lot  to  any  person 
who  would  keep  a  tavern  on  it,  because  this 
would  materially  injure  his  own:  that  in 
conversations  with  the  plaintiff,  prior  to  his 
purchase,  he  had  stated  this  determination, 
and  the  plaintiff  had  replied,  that  he  had 
no  idea  of  keeping  a  tavern,  and  would 
have  nothing  to  do  with  one;  and  that 
relying  on  this  assurance,  he  had  entered 
into  the  written  agreement,  without  intro- 
ducing into  it  any  stipulation  or  condition, 
prohibiting  the  plaintiff  from  keeping  a  tav- 
ern: that  when  applied  to  for  a  deed,  he 
drew  one,  containing  such  condition,  and 
oflfered  to  execute  it,  which  the  plaintiff 
refused  to  receive:  that  he  offered  to  exe- 
cute an  unconditional  deed,  if  the  plaintiff 
would  bind  himself  in  a  bond,  that  no  tav- 
ern should  be  kept  on  the  lot;  which  he 
refused  to  do:  that  he  has,  therefore,  re- 
fused to  make  a  deed,  and  considers  that 
it  would  be  unjust  to  compel  him  to  do  so, 
without  adequate  security  that  no  tavern 
should  be  kept  on  the  lot. 

The  Chancellor  decreed,  that  the  defend- 
ant should  execute  a  deed  to  the  plaintiff, 
for  the  lot,  on  his  paying  or  tendering  the 
purchase  money,  with  interest;  and  the  de- 
fendant appealed. 

The  allegations  of  the  defendant,  on 
which  he  rests  his  opposition  to  a  specific 
performance,  being  in  avoidance  of  the  bill, 
the  burthen  of  proof  is  thrown  on  him;  a 
burthen  rendered  peculiarly  heavy,  by 
539  the  circumstance,  that  the  ^plaintiff 
stands  on  the  ground  of  a  written 
contract,  stipulating  for  an  unconditional 
deed,  by  a  particular  day.  The  defence  is 
supported  entirely  by  parol  evidence;  and 
the  first  question  is,  whether  that  evidence 
is  admissible  against  a  written  contract? 

It  is  admitted  on  all  hands,  to  be  a  gen- 
eral rule,  equally  applicable  to  Courts  of 
Law  and  Equity,  that  parol  evidence  is  in- 
admissible to  contradict,  or  substantially 
vary,  the  legal  import  of  a  written  agree- 
ment: The  application  of  this  acknowl- 
edged rule,  however,  has  occasioned  great 
difficulty,  and  giveti  rise  to  much  discussion; 
and  he  will  have  no  easy  task,  who  under- 
takes to  reconcile  all  the  cases;  especially 
in  equity,  where  certain  exceptions  to  the 
rule  have  been  admitted,  out  of  which  most 
of  the  difficulties  have  arisen.  I  do  not 
think  that  I  have  seen  this  subject  more 
ably  handled  any  where,  than  in  Davis  v. 
Symonds,  1  Cox^s  Ch.  Cas.  402.  That  was 
a  bill  for  the  specific  execution  of  a  written 
contract  for  land.  In  consideration  of  800l. 
the  defendant  Symonds  agreed  to  convey 
the  premises  to  the  plaintiff  and  one 
Howell.  He  conveyed  them  to  Howell 
alone;  and  the  plaintiff  filed  the  bill  against 


him  and  Howell.  One  defense  set  up  was, 
that  though  the  agreement  purported  that 
Howell  and  Davis  were  joint-purchasers, 
yet  that  the  real  meaning  of  it  was,  that 
Howell  should  be  the  purchaser,  and  Davis 
was  only  to  have  an  interest  in  the  prem- 
ises, by  way  of  security  for  such  part  of  the 
purchase  money,  as  he  should  advance  for 
Howell;  and  this  defence,  it  was  attempted 
to  support,  by  parol  evidence.  Upon  this 
point.  Lord  Chief  Baron  Eyre,  after  laying 
down  generally,  that  parol  evidence  of  cir- 
cumstances dehors  the  agreement,  may  be 
admitted  to  raise  an  equity  against  a  spe- 
cific performance  of  it,  adds,  "But  here, 
this  is  attempted  to  be  carried  farther,  and 
parol  evidence  is  offered  to  alter  the  agree- 
ment itself.  Taking  it  so,  it  falls  within  all 
the  rules,  in  which  parol  evidence  has 
been  held  to  be  inadmissible.  The  founda- 
tion of  them  is  in  the  general  rules  of 
evidence;    in    which,    writing    stands 

540  *higher  in  the  scale  than  mere  parol 
testimony;  and  when  treaties  are  re- 
duced into  writing,  such  writing  is  taken  to 
express  the  ultimate  sense  of  the  parties, 
and  is  to  speak  for  itself.  Indeed,  nothing 
is  so  familiar  as  this  idea.  At  Nisi  Prius, 
when  an  agreement  is  spoken  of,  the  first 
question  always  asked  is,  whether  the  agree- 
ment is  in  writing?  If  so,  there  is  an  end 
of  all  parol  evidence;  for,  when  the  parties 
express  their  meaning  with  solemnity,  this 
is  very  proper  to  be  taken  as  the  final 
sense  of  the  agreement.  In  the  case  of  a 
contract  respecting  land,  this  general  idea 
receives  weight  from  the  circumstance,  that 
you  cannot  contract  at  all  on  that  subject, 
but  in  writing;  and  this,  therefore,  is  a 
farther  reason  for  rejecting  the  parol  evi- 
dence. In  this  way  only  is  the  statute  of 
frauds  material;  for,  the  foundation  and 
bottom  of  the  objection  is  in  the  general 
rules  of  evidence.  I  take  this  rule  to  apply 
in  every  case,  where  the  question  is,  what 
is  the  agreement?  And  this  rule  applies  no 
farther  than  this  precise  question;  for,  as 
often  as  the  question  is,  what  are  the  col- 
lateral circumstances  attending  the  agree- 
ment, so  often  may  such  collateral 
circumstances  be  proved  by  parol  evi- 
dence." The  Chief  Baron  further  exempli- 
fies his  idea  of  this  distinction,  by  letting 
in  this  very  evidence  upon  another  point  of 
the  defence,  to  wit,  whether  upon  all  the 
circumstances  of  the  case,  a  specific  execu- 
tion should  be  decreed.  Fraud,  mistake,  or 
surprise,  in  the  execution  of  a  contract, 
deed,  or  other  writing,  may  be  shewn  by 
parol  testimony.  The  books  are  full  of 
cases,  shewing  both  the  general  rule,  and 
the  exceptions.  The  Marquis  of  Towns- 
hend  v.  Stangroom,  6  Ves.  328;  Lord  Irn- 
ham  V.  Child,  1  Bro.  Ch.  Cas.  92;  Lord 
Portmore  v.  Morris,  2  Bro.  Ch.  Cas.  219; 
Filmer  v.  Gott,  7  Bro.  Pari.  Cas.  70:  Rich 
V.  Jackson,  4  Bro.  Ch.  Cas.  §14;  also  in  6 
Ves.  334,  note  (c);  Patrick  v.  Pawlett,  2 
Atk.  383;  Lord  Milton  v.  Edgworth,  6  Bro. 
Pari.  Cas.  587;  Hare  v.  Sherwood,  3  Bro. 
Ch.  Cas.  168;  Foot  v.  Salway,.  2  Ch.  Cas. 
142;  Joynes  v.  Statham,  3  Atk.  388;  Clark 

V.  Grant,  14  Ves.  619;   Higginson  v. 

541  Clowes,  *15  Ves.  516;  Clowes  v.  Hig- 
ginson, 1  Ves.  &  Beam.  524.     In  this 

last   case,    the   distinctions   are    so   clearly 
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laid  down  by  the  Vice  Chancellor,  that  it 
may  not  be  amiss  to  quote  a  few  sentences. 
"The  exclusion  of  parol  evidence,  offered 
to  explain,  add  to,  or  in  some  way  to  vary, 
a  written  contract  relative  to  land,  stands 
upon  two  distinct  grounds;  not  simply  as 
being  in  direct  opposition  to  the  statute  of 
frauds,  but  also  upon  the  general  rule  of 
evidence,  independent  of  that  statute.  The 
writing  must  speak  for  itself,  and  can  re- 
ceive no  aid  from  extrinsic  evidence,  of  this 
more  loose  and  dissatisfactory  nature.  That 
which  is  the  rule  of  Law,  prevails  equally 
in  Courts  of  Equity;  which  admit  no  differ- 
ent rule  of  evidence  on  this  subject;  and 
thus  far  the  rule  is  perfectly  clear,  rejecting 
parol  evidence  offered  by  the  plaintiff  to 
constitute,  vary,  or  explain,  a  contract  in 
writing  concerning  land,  of  which  he  seeks 
the  specific  performance  in  a  Court  of 
Equity.  The  difficulty  is,  how  far  evidence 
is  admissible,  offered  as  a  defence  against 
a  bill  praying  a  specific  performance.  Upon 
that,  there  undoubtedly  are  many  cases, 
where  the  evidence  has  been  received;  and 
without  enumerating  the  authorities,  it  may 
clearly  be  admitted  for  that  purpose,  upon 
a  plain  and  obvious  principle;  that  a  Court 
of  Equity  is  not  bound  to  interpose  by 
specifically  performing  the  contract;  and 
though  the  subject  and  import  of  the  writ- 
ten contract  are  clear,  so  that  there  is  no 
necessity  to  resort  to  evidence  for  its  con- 
struction; yet,  if  the  defendant  can  shew 
any  circumstance  dehors,  independent  of 
the  writing,  making  it  inequitable  to  inter- 
pose .for  the  purpose  of  a  specific  per- 
formance, a  Court  of  Equity  haying 
satisfactory  information  upon  that  subject, 
will  not  interpose.  The  rule  admitting  evi- 
dence, in  these  cases,  is  intelligible  and 
clear.  It  is  admitted,  not  to  vary  an  agree- 
ment, as  it  is  expressed,  open  to  no  objec- 
tion, and  therefore,  upon  the  letter, 
binding;  but  to  shew  circumstances  of 
fraud,  making  it  unconscientious  in  the 
party  to'  insist  upon,  and  unjust  in  the 
Court  to  decree,  the  performance. 
642  Fraud  is  not  the  only  ♦head  upon 
which  parol  evidence  may  be  re- 
ceived; and  if  made  out  satisfactorily,  spe- 
cific performance  may  be  refused.  Upon 
clear  evidence  of  mistake  or  surprise,  that 
*he  parties  did  not  understand  each  other, 
it  is  introduced,  not  to  explain  or  alter  the 
agreement,  but,  consistently  with  its  terms, 
to  shew  circumstances  of  mistake  or  sur- 
prise, making  a  specific  performance,  as  in 
the  case  of  fraud,  unjust;  and  therefore,  not 
conformable  to  the  principles  upon  which 
a  Court  of  Equity  exercises  this  jurisdic- 
tion. There  is,  however,  considerable 
difficulty  in  the  application  of  evidence  un- 
der this  head;  calling  for  great  caution, 
(especially  on  sales  by  auction,)  lest,  under 
this  idea  of  introducing  evidence  of  mis- 
take, the  rule  should  be  relaxed  by  letting 
it  in  to  explain,  alter,  contradict,  and  in 
effect,  get  rid  of,  a  written  agreement." 

Having  thus  attempted  to  state  the  law 
upon  the  subject,  let  us  consider  the  facts 
in  the  case;  and'  this  we  will  do  under 
three  points  of  view.  1st.  What  passed 
before  the  contract.  2nd.  The  contract  it- 
self.     3rd.  The    circumstances    dehors    the 


contract,  relied  on  to  shew,  that  upon  the 
whole  case,  the  Court  ought  not  to  decree 
a  specific  execution. 

It  is  stated  in  the  defendant's  answer, 
and  he  has  been  at  great  pains  to  prove 
by  many  witnesses,  that  he  said  in  various 
conversations,  that  he  would  not  sell  lots, 
without  a  provision  against  the  purchaser's 
keeping  a  tavern.  He  alleges  also,  in  his 
answer,  that  previous  to  his  sale  to  the 
plaintiff,  he  stated  this  determination  in 
conversations  with  him;  and  that  the  plain- 
tiff promised  that  if  he  should  be  a  pur- 
chaser, he  would  keep  no  tavern;  and  he 
has  proved  by  several  witnesses,  that  the 
plaintiff,  some  time  after  the  contract,  ac- 
knowledged that  these  conversations  had 
passed,  and  these  promises  been  made.  If 
these  previous  statements,  conversations 
and  promises,  are  introduced  to  contradict 
or  vary  in  any  manner,  the  subsequent 
written  contract,  they  are  inadmissible;  as 
all  the  cases  I  have  quoted  shew.  Their 
admission,  to  influence  the  contract,  would 
violate  another  well  settled  rule;— 
543  that  where  an  agreement  ♦is  reduced 
to  writing,  all  previous  negotiations 
and  treaties,  whether  written  or  resting  in 
parol,  are  extinguished,  and  cannot  be  re- 
sorted to,  to  help  out  or  explain  its  mean- 
ing. Vin.  Abr.  515,  pi.  18;  517,  pL  26;  2 
Caines'  Rep.  155;  1  Johns.  Rep.  414;  1 
Johns.  Ch.  Rep.  282.  Whether  these  pre- 
vious communications  have  any  weight  in 
the  general  question  of  specific  perform- 
ance, or  not,  we  will  consider  when  we 
come  to  that  point. 

Let  us  look  now  at  the  agreement  It  is 
dated  on  the  29th  of  July,  1812,  and  ex- 
plicitly states,  that  it  is  agreed  on  by  Rich- 
ard Ratcliffe  to  sell  and  convey  to  Allison, 
on  or  before  the  1st  of  January  next,  six 
poles,  &c.  for  which  said  Allison  is  to  pay, 
on  the  deed  therefor  beinj:  executed  by  said 
Ratcliffe,  $250;  no  condition,  no  restriction 
or  reservation,  annexed.  Nor  does  the  de- 
fendant, in  his  answer,  charge  that  there 
was  fraud,  accident  or  surprise,  in  the  draw- 
ing or  executing  this  agreement.  It  is 
stated  in  the  record  to  be  drawn  by  himself. 
Under  this  contract,  the  plaintiff  has  en- 
tered into  possession,  held  the  lot  ever 
since,  (13  years,)  made  expensive  improve- 
ments, and  now  asks  a  specific  execution. 
Shall  we  give  it  to  him?  Shall  we  direct 
a  quantum  damnificatus?  Or  shall  we  dis- 
miss his  bill?  I  apprehend  that  there  is  no 
other  course  which  we  can  pursue.  The 
defendant,  to  be  sure,  has  proposed  to  exe- 
cute a  deed,  with  a  condition  against  keep- 
ing a  tavern;  but  this  the  plaintiff  has 
refused.  If  we  say  he  shall  accept  such  a 
deed,  we  introduce  a  new  term  into  the 
contract.  Instead  of  executing  the  contract 
the  parties  have  made,  we  make  a  new 
one  for  them;  a  power  which  Courts  of 
Equity  never  professed  to  exercise,  and  I 
trust,  never  will.  An  issue  quantum 
damnificatus  would,  in  my  opinion,  be 
suited,  neither  to  the  case,  the  views  of  the 
plaintiff,  nor  to  the  situation  in  which  the 
contract  has  placed  him.  If  we  dismiss  the 
bill,  the  plaintiff  loses  his  lot  and  improve- 
ments, and  is  left  to  the  dubious  and  in- 
adequate remedy  of  a  suit  at  law  for  dam- 
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ages.     Yet   to   one   of   these    courses,   we 
must  leave  him,  if,  upon  all  the  cir- 

544  cumstances  *of  the  case,  we  shall  find 
that  it  would  be  unjust  to  decree  a 

specific  execution.  And  here  all  the  parol 
evidence  is  admissible;  for  we  have  seen 
that  it  may  properly  be  resorted  to,  for 
circumstances  dehors,  and  collateral  to^  the 
agreement.  It  is  relied  on  as  a  strong  cir- 
cumstance against  a  specific  execution,  that 
it  would  enable  the  plaintiff  to  erect  a  rival 
tavern,  to  the  great  injury  of  that  owned 
by  the  defendant;  an  injury  which  the  de- 
fendant never  meant  to  hazard,  by  the  sale 
of  the  lot;  which  is  considered  as  proved 
by  the  general  declarations  of  the  defend- 
ant, his  conversations  with  the  plaintiff, 
held  previous  to  the  contract;  and  the  plain- 
tiff's promises.    Let  us  examine  this. 

The  defendant,  being  owner  of  the  land 
at  Fairfax  court  house,  has  an  act  of  As- 
sembly passed,  and  his  land  laid  off  into 
lots,  for  a  town.  He  might  either  keep  all 
these  lots  himself,  or  sell  them.  This  was 
a  matter  for  his  own  decision.  He  built  a 
tavern,  and  wished  to  mpnopolize,  either 
in  his  own  hands,  or  those  of  his  tenants, 
the  profits  of  this  trade;  to  have  no  rival 
tavern  at  the  place.  This  end  was  to  be 
effected,  either  by  retaining  the  ownership 
of  all  the  lots,  or  selling  them  out,  with 
an  express  condition,  restraining  the  pur- 
chasers from  keeping  a  tavern.  This  con- 
dition, though  I  suppose  a  legal  one,  would 
not  be  considered  as  of  that  class  particu- 
larly favoured  by  the  Courts.  In  any  con- 
tract for  the  sale  of  the  lots,  they  would 
leave  this  condition  to  stand  precisely  on 
the  ground  on  which  the  parties  placed  it, 
provided  the  contract  was  fair.  In  the  case 
before  us,  the  defendant  sold  to  the  plaintiff 
a  lot,  without  including  in  the  contract  any 
restraining  condition.  There  is  no  fraud, 
no  surprise,  no  mistake,  in  the  contract. 
The  defendant  himself  tells  us  the  reason 
why  he  omitted  to  insert  such  a  condition. 
He  says,  that  before  he  sold  the  lot  to  the 
plaintiff,  he  had  a  conversation  with  him,  in 
which  he  promised  that  if  he  bought  he 
would  not  keep  a  tavern:  that  he  made  en- 
quiries into  the  plaintiff's  character,  and 
after   this,   entered   into   the   written 

545  ♦contract,  and  did  not  insert  the  con- 
dition;  relying  on  the     promises  of 

the  plaintiff.  Thus  he  has  deliberately 
chosen  his  ground.  He  has  bound  himself 
io  make  the  plaintiff  an  unconditional  deed 
for  the  lot,  by  a  given  day;  and  to  rest  for 
his  security  on  the  promise  of  the  plaintiff 
not  to  keep  a  tavern.  When  the  plaintiff 
comes  with  this  contract  in  his  hand,  and 
asks  a  Court  of  Equity  to  give  him  the 
effect  of  it,  on  what  ground  shall  he  be 
refused?  Is  the  contract  unjust,  unfair? 
Has  the  plaintiff  misbehaved,  are  his  hands 
unclean,  has  he  done  iniquity?  Why  then 
shall  he  not  have  equity?  Is  the  equity  he 
asks,  rebutted  by  the  consideration,  that  the 
defendant  has  no  security  against  the  keep- 
ing of  a  tavern,  but  the  plaintiff's  promise; 
and  if  we  decree  him  a  deed,  he  may  here- 
after break  that  promise?  Surely  not.  The 
defendant  knew  this,  when  he  sold  the  lot. 
He  chose  to  rely  on  the  promise,  instead 
of  the  written  contract.    The  promise  has 


not,  in  the  course  of  13  years,  been  broken; 
and  we  have  no  reason  to  believe  that  it 
ever  will;  for,  I  will  not  consider  it  as  a 
reason  (though  it  seems  to  have  been 
greatly  relied  on  by  the  defendant,)  that 
the  plaintiff  or  his  store-keepers  sometimes 
treated  their  customers  with  crackers  and 
cheese.  Again.  It  is  contended,  that  the 
price  at  which  the  lot  sold,  proves  that 
there  was  a  condition  understood,  against 
keeping  a  tavern;  and  many  witnesses  are 
interrogated  (by  questions  leading  to,  and 
grossly  suggestive  of,  the  answers  wished, — 
the  mode  pursued  by  the  defendant  through 
the  whole  record,)  whether  they  do  not 
think  that  the  defendant  could  have  gotten 
more  than  $250  for  the  lot,  if  he  would  have 
sold  unconditionally.  Mere  opinions  on  a 
subject  of  this  sort,  thus  obtained,  seem  to 
me  to  deserve  very  little  weight.  The  de- 
fendant has  not  chosen  to  exhibit  to  us,  a 
general  list  of  his  sales  of  lots.  This  would 
have  given  us  fact,  instead  of  opinion.  It 
would  have  shewn  us  too,  whether  those 
other  lots  were  sold  with  a  restraining  con- 
dition; for,  though  the  defendant  has  proved 
by  many  witnesses,  his  declarations,  that 
he  would  not  sell  without  such  con- 
546  dition,  *he  has  not  proved  a  single 
sale  made  in  that  way.  He  has  not 
produced  a  single  deed  containing  such  con- 
dition. The  plaintiff,  indeed,  has  brought 
before  us  one  deed  for  a  lot  sold,  after  the 
one  to  him,  but  in  the  same  year.  This  lot 
was  only  a  pole  smaller  than  his  in  front, 
and  not  very  far  from  it.  It  was  sold  with- 
out any  restraining  condition,  and  for  $100 
only.  Richardson,  a  witness,  who  is  ex- 
amined as  to  the  relative  value  of  these 
lots,  says,  that  if  they  were  of  a  size,  he 
should  think  the  plaintiff's  lot  worth  more 
than  double  the  other.  We  see  that  it  sold 
for  $50  more  than  double.  I  consider  this 
the  only  evidence  of  any  worth  before  us, 
either  as  to  the  value  of  the  lots,  or  the 
conditions  under  which  they  were  actually 
sold;  and  this  evidence  by  no  means  sup- 
ports the  declarations  of  the  defendant,  or 
the  opinions  of  his  witnesses. 

Upon  the  whole,  I  am  clearly  of  opinion, 
that  the  Chancellor's  decree  is  right,  and 
ought  to  be  affirmed. 

JUDGE  COALTER: 

It  seems  to  me,  that  the  nature  of  the 
transaction  between  the  plaintiff  and  de- 
fendant, was  this; — that  the  defendant  sold 
the  lot  to  the  plaintiff,  informing  him,  in  a 
previous  conversation,  (and  which  seems, 
by  the  statements  of  both  parties,  to  have 
been  in  their  contemplation,  when  the  writ- 
ing was  entered  into,)  either  that  the  plain- 
tiff and  his  brothers  should  not  keep  a 
tavern,  or  that  during  all  time,  no  tavern 
was  to  be  kept  there;  but  which  of  these, 
is  not  so  apparent.  It  would  rather  seem, 
the  former,  as  the  defendant  was  willing 
to  convey  on  an  assurance  that  none  should 
be  kept  for  7  years.  No  stipulation,  how- 
ever, was  put  in  the  writing.  On  the  con- 
trary, the  answer  and  the  testimony  both 
concur,  that  it  was  not  put  in,  because  the 
defendant  relied  on  the  promises  of  the 
plaintiff;  believing,  on  enquiry  as  to  his 
character  and  pursuits,  that  he  was  safe  in 
so  relying;  and,  therefore,  it  was  not  put 
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into  the  writing.  Had  he  proposed  to 
impose  a  perpetual  restriction,  (and  if  that 
was  intended,  surely  it  ought  to 
547  ♦have  been  in  the  writing,)  it  might 
have  broken  off  the  contract,  and 
prevented  a  man  of  capital  from  settling 
at,  and  improving,  the  place.  No  Court,  I 
suppose,  would  carry  such  a  contract,  re- 
stricting the  free  use  of  property,  beyond 
the  clear  and  explicit  agreement  of  the 
parties.  A  witness  proves,  that  the  plaintiff 
said  he  would  not  have  a  deed  with  such 
restriction,  as  he  might  want  to  sell;  and 
had  it  been  proposed,  doubtless  it  would 
have  broken  off  the  contract.  But  the  de- 
fendant wished  to  carry  it  even  farther; — 
that  no  boarding-house  or  livery  stable 
should  be  erected.  Surely  this  was  not 
within  the  contract.  If  the  plaintiff  or  his 
agents  violated  the  law,  as  to  restricting, 
&c.  he  or  they  were  punishable  under  the 
law. 

If  we  could,  therefore,  set  this' up  as  a 
part  of  the  agreement,  as  a  condition  on 
which  the  deed  was  to  be  made,  we  could 
not  carry  it  farther  than  that  the  plaintiff 
or  his  brothers  should  not  keep  a  tavern, 
and  could  not  intend  it  to  extend  to  his 
alienees,  even  during  his  or  his  brothers' 
lives. 

But  it  seems  to  me,  that  this  was,  at 
most,  a  parol  stipulation,  for  the  breach  of 
which,  an  action  would  lie  on  that  stipula- 
tion, be  it  what  it  may;  and  for  which 
breach,  the  plaintiff  would  be  personally 
liable;  and  that  it  was  not  intended  as  a 
covenant  running  with  the  land,  and  to  bind 
it  in  whosever  hands  it  came;  and  that, 
therefore,  we  have  no  more  to  do  with  it, 
than  if  the  deed  had  been  made  an  absolute 
one,  with  a  memorandum  on  it,  that  such 
deed  was  not  to  be  considered  as  a  waiver 
of  the  parol  contract  between  the  parties, 
that  the  plaintiff  was  not  to  keep  a  tavern. 

My  only  doubt,  therefore,  about  the  de- 
cree, is,  whether  it  ought  not  to  have  been 
without  prejudice  to  any  claim  to  redress, 
which  the  appellant  might  have,  in  case 
there  was  such  an  agreement  as  is  insisted 
on,  and  it  should  be  violated.  But  the 
other  Judges  thinking  the  decree  will  not 
preclude  such  remedy,  I  am  for  affirming 

'  The  PRESIDENT: 

The  understanding  between  the  parties, 
which     is     sometimes     called     a     promise, 

that  neither  the  plaintiff  nor  his 
548      *brother  would  keep  a  tavern  on  the 

lot  sold  by  the  defendant,  which  is 
insisted  on  in  the  answer  as  an  objection 
to  the  specific  execution  of  the  written 
contract,  was  not  intended  by  either  party 
lo  be  put  into  the  contract;  nor  is  it  pre- 
tended that  there  was  any  fraud,  mistake, 
or  surprise,  in  the  execution  of  it,  that 
would  bring  it  within  the  case  of  the  Mar- 
quis of  Townshend  v.  Stangroom,  6  Ves. 
S28,  relied  on  by  the  counsel  for  the  de- 
fendant. That  the  defendant's  reliance  on 
the  understanding,  that  no  tavern  was  to 
be  kept  on  the  lot,  by  the  plaintiff  or  his 
brother,  was  a  motive  for  signing  the  con- 
tract, is  probable;  but  the  stronger  motive 
seems  to  have  been,  that  upon  enquiry  into 
the  character  and  pursuits  of  the  plaintiff. 


he  was  willing  to  rely  on  that  and  his  prom* 
ise,  that  no  rival  tavern  would  be  kept  oo 
the  lot,  either  by  himself  or  his  brother. 
The  promise  was  evidently  personal.  If  it 
was  intended  as  a  perpetual  restriction  on 
the  enjoyment  of  the  property,  it  would 
certainly  have  been  inserted  in  the  written 
contract,  or  it  would  have  been  ineffectual 
against  subsequent  purchasers,  without  no- 
tice. The  agreement  was  not  signed,  there- 
fore, in  consequence  of  the  promise;  and 
there  is  no  fraud  in  the  plaintiff,  in  insist- 
ing on  the  specific  execution  of  the  articles; 
as  in  the  case  of  Clark  v.  Grant,  14  Ves. 
519,  also  relied  on  by  the  counsel  for  the 
defendant.  "If  more  specifically  proved  than 
it  is,  it  might  be  the  ground  of  an  inde- 
pendent action  for  damages;  and  in  such 
case,  if  it  was  clearly  shewn,  that  on  the 
breach  of  it,  any  other  recourse  against  the 
plaintiff  would  be  ineffectual,  though  it 
would  not  rebut  the  equity  of  the  plaintiff^ 
it  would  be  a  ground  for  the  Court  to  put 
him  on  terms. 

The  decree,  therefore,  I  think,  is  correct, 
and  ought  to  be  affirmed. 

Decree  affirmed.* 


549  *lrvine  v.  Robertson,  &c. 

November,  182&.  | 

Aocoanto— Acqalescence  In— Bflcctt— Where  dealing 
are  had  between  merchant  and  planter,  for  a 
number  of  years,  accoaota  rendered  from  jear  to 
year,  balances  struck.  &c..  and  the  planter  pays 
up  the  balance  dne  from  htm :  such  accoants.  after  ! 
an  acquleKcence  for  an  nnreasousonable  length 
of  time,  win  be  a  bar  to  any  future  settlement. 

This  was  an  appeal  from  the  Chancery 
Court  of  Lynchburg;  where  William  Irvine  \ 
brought  a  suit  against  Archibald  Robertson^ 
only  acting  executor  of  William  Brown,  de- 
ceased, and  surviving  partner  of  Brown 
and  Robertson,  Boyd  Miller,  and  Samuel 
Read. 

The  bill  states,  that  the  complainant,  in 
the  year  179—,  entered  into  a  verbal  agree- 
ment with  William  Brown,  as  the  agent  or 
partner  of  the  mercantile  house  of  William 
Hart  &  Co.  by  which  it  was  stipulated,  that 
the  plaintiff  should  receive  his  supplies  of 
goods  from  the  said  Brown,  and  deliver, 
in  return,  his  agricultural  products:  that 
the  said  Brown  promised  that  the  plaintiff 
should  be  placed  on  a  footing  as  advan- 
tageous as  that  of  the  most  favorite  cus- 
tomer; and  that  the  prices  of  the  goods 
furnished  should  be  as  low,  and  those  of 
the  products  received  in  return,  as  high,  as 
if  they  were  delivered  to,  or  received  from, 
any  other  person  whatsoever:  that  under 
this  agreement,  the  plaintiff  received  all  his 
supplies  from  the  said  Brown,  which  he 
could  furnish,  and  delivered  all  his  disposa- 
ble produce  to  him,  for  many  years;  leav- 
ing the  accounts  of  quantities  to  be  kept, 
and  the  prices  to  be  fixed,  by  the  said 
Brown:  that  in  the  progress  of  years,  the 
concern  in  which  the  said  Brown  was  in- 
terested, underwent  various  changes  in 
name,  of  which  the  plaintiff  knew  nothing 
at  the  time:  that  these  transactions  con- 
tinued,  as   if   no   such   changes   had   taken 


*  Judos  Cabell  and  Grsbn.  absent:  the  latter  of 
whom  decided  the  caose  In  the  Court  below. 

tThe  principal  case  is  cited  In  Robertsoo  v. 
Wright,  17  Grate  642:  Perry  v.  Clarke,  77  Va.  401. 
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place;  the  plaintiff  regarding  the  said  Brown 
as  the  substantial  person  with  whom  he 
dealt:  that  from  the  commencement  of  the 
dealings,  on  the  terms  before  stated,  until 
the  final  termination,  no  settlement 
550  ever  took  place:  that  *bills  of  par- 
ticulars were  furnished  from  time  to 
time  to  the  plaintiff,  which  his  unbounded 
confidence  induced  him  to  lay  aside,  with- 
out scrutiny;  and  whether  they  are  correct 
or  not,  he  does  not  know:  that  about  the 
year  18 — ,  the  plaintiff  discovered,  that  in 
his  transactions  with  other  customers  of 
the  concern,  the  said  Brown  was  in  the 
habit  of  allowing  larger  prices  for  tobacco 
than  had  been  credited  to  him,  though  be- 
fore that  time  tobacco  sold,  not  by  the 
quality,  but  by  the  inspection:  that  the 
plaintiff  endeavored  in  vain  to  obtain  a  set- 
tlement upon  correct  principles:  that  the 
said  Brown,  afterwards,  formed  a  connex- 
ion with  a  certain  Archibald  Robertson, 
who  carried  on  business  under  the  style  of 
Brown  and  Robertson;  and  the  plaintiff 
dealt  with  them  to  a  considerable  amount: 
that  when  the  plaintiff  pressed  for  a  settle- 
ment, the  said  Robertson  proposed  to  allow 
him  fifty  dollars  as  a  full  satisfaction  for 
his  whole  claim,  justly  amounting  to  sev- 
eral thousand  dollars:  that  upon  this,  the 
plaintiff  withdrew  all  connexion  with  the 
said  firm:  that  the  said  Brown  died,  leaving 
the  said  Robertson  one  of  his  executors, 
who  is  now  the  only  acting  one:  that  Rob- 
ertson, as  surviving  partner  of  the  firm  of 
Brown  and  Robertson,  instituted  a  suit  for 
the  balance  of  the  account  due  from  the 
plaintiff  to  the  said  firm,  and  recovered  a 
judgment  for  upwards  of  9001.:  that  the 
plaintiff  being  prevented,  at  law,  from  go- 
ing into  the  state  of  the  transactions  with 
the  preceding  partnership,  though  the  said 
Robertson  holds  in  his  hands  their  funds, 
being  not  only  executor  of  Brown,  but 
agent  and  receiver  of  Boyd  Miller,  the  sur- 
viving partner,  as  it  is  said,  of  William 
Brown  &  Co.  and  who  resides  in  Great 
Britain:  that  the  changes  in  the  designation 
of  the  concerns  were  but  nominal,  and  there 
was  the  same  succession  of  interest,  and 
the  same  parties  were  concerned,  though 
iiot  named,  when  the  firm  of  Brown  &  Rob- 
ertson commenced.  The  bill,  therefore, 
prayed,  that  the  said  Robertson  might  be 
compelled  to  exhibit  the  books  of  the  va- 
rious concerns  in  his  possession:  that  an  ac- 
count might  be  taken  before  a 
551  master,  relative  to  *all  the  plaintiff's 
dealings,  and  just  and  proper  allow- 
ances made  for  his  produce,  and  for  interest 
on  the  balances:  and  that  the  said  Robert- 
son might  be  injoined  from  proceeding  on 
the  said  judgment,  it  being  in  reality  for  the 
benefit  of  William  Brown  &  Co.  &c. 

An  injunction  was  awarded  until  the 
further  order  of  the  Court,  upon  the  plain- 
tiff's releasing  errors,  &c. 

Robertson  answered,  admitting  that  the 
plaintiff  commenced  dealings,  many  years 
before,  with  a  firm  of  which  William  Brown 
was  a  partner,  and  continued  those  dealings 
with  the  various  successions  of  firms,  which 
the  accounts  exhibited  indicate;  but  he  de- 
nied, that  the  several  changes  in  the  names 
of  those  firms,  were  changes  in  names  only. 
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He  admitted,  how- 
ever, that  as  it  regarded  the  plaintiff's  ac- 
counts, all  the  various  firms,  from  the 
commencement  to  the  firm  of  William 
Brown  &  Co.  might  be  considered  as  one, 
because  the  accounts  of  each  preceding 
firm  were  regularly  transferred  to  the  suc- 
ceeding. In  all  these  firms,  the  respondent 
had  no  interest  whatever.  The  firm  of 
Brown  &  Robertson  was  a  distinct  firm. 
In  that,  the  respondent  had  an  actual,  not 
a  nominal,  interest.  He  had  no  knowledge 
of  the  contract  between  the  plaintiff  and 
Brown,  as  set  forth  in  the  bill,  by  which 
the  former  was  to  be  put  on  the  footing  of 
the  most  favored  customer.  The  account 
between  the  plaintiff  and  the  firm  of  Wil- 
liam Brown  &  Co.  and  the  preceding  firms, 
were,  as  the  respondent  believed,  frequently 
settled  between  them;  as  the  accounts  ex- 
hibited by  the  plaintiff,  would  shew.  No 
injustice  was  done  to  the  plaintiff,  by  allow- 
ing him  credits  for  his  tobacco,  at  smaller 
prices  than  he  was  entitled  to.  The  re- 
spondent protested  against  the  propriety 
of  opening  the  account  between  the  plain- 
tiff and  William  Brown  &  Co.  after  this 
great  lapse  of  time,  &c. 

The  accounts  were  referred  to  a  com- 
missioner. 

The  other  defendants  answered. 
552  *The  commissioner  reported  a  bal- 

ance due  to  Irvine,  and  the  defend- 
ants excepted. 

The  Court  dissolved  the  injunction;  and 
on  a  hearing,  dismissed  the  plaintiff's  bill, 
on  the  ground  that,  admitting  the  allegation 
of  the  bill,  *'no  settlement  ever  took  place;" 
yet  as  it  is  thereby  admitted,  that  the  ac- 
counts referred  to  were  rendered  from  time 
to  time,  to  the  plaintiff,  and  that  he  held  the 
possession  of  them,  until  they  were  filed 
as  a  part  of  the  present  bill,  without  making 
any  objection,  he  should  not,  at  this  dis- 
tance of  time,  be  allowed,  under  all  the 
circumstances  of  this  case,  to  complain: 
but  should  be  regarded  as  having  consented 
to  the  accounts,  as  correct. 

Leigh,  for  the  appellant,  contested  the 
principle  on  which  the  Chancellor  decided 
this  cause,  and  cited  Roberts  v.  Ruffin,  2 
Atk.  113;  Vernon  v.  Vowdrey,  lb.  119; 
Brownell  v.  Brownell,  2  Bro.  C.  C.  62; 
Glib.  Equ.  Rep.  224,  cited  1  Bridg.  Ind. 
Account,  V.  pi.  130;  Pomfret  v.  Windsor, 
2  Ves.  jr.  483,  5;  Shearman  v.  Shearman,  2 
Vern.  276;  Tickell  v.  Short,  2  Ves.  jr.  239; 
Willis  V.  Jernegan,  2  Atk.  252;  4  Bac.  Abr. 
"Limitations,"  E.  3,  page  478;  2  Wms. 
Saund.  127,  (n)  (b.)  On  a  careful  examina- 
tion of  these  authorities,  he  insisted  that 
the  principle  on  which  the  Chancellor  de- 
cided the  case,  would  be  found  inapplicable 
to  it. 

Johnson,  for  the  appellees,  cited  Chap- 
pedelain  v.  Deschenaux,  4  Cranch,  306. 

The  rest  of  the  argument  turned  on  the 
evidence,  and  the  correctness  of  the 
commissioner's     report     upon     the     facts 

proved. 
553  *November      12.        The      PRESI- 

DENT, delivered  the  opinion  of  the 
Court: 

This  is  not  the  case  of  mutual  accounts 
kept  by  the  parties,  and  adjusted  and  set- 
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tied  from  time  to  time;  but  the  circum- 
stances belonging  to  it  present  a  case 
equally  strong.  The  accounts  were  alto- 
gether kept  by  the  several  firms  with  which 
the  plaintiff  had  dealings;  but  they  were 
rendered  to  the  plaintiff  from  year  to  year, 
from  the  year  1793  to  the  year  1807,  the 
balances  ~  struck,  and  additional  credits 
given  for  short  credits  in  the  price  of  pro- 
duce delivered  by  the  plaintiff,  mterest,  &c. ; 
within  which  period,  m  1806,  he,  in  anger, 
left  off  his  dealings;  and  in  August,  1807, 
paid  $700,  which  was  nearly  the  balance 
of  the  account  exhibited;  from  all  which, 
it  is  strongly  to  be  inferred,  that  the  parties 
consented  to  them.  However  that  might 
be,  it  was  his  duty  to  examine  them;  and 
if  he  had  objections,  to  make  them;  the 
more  especially,  at  the  times  when  the  firm 
with  which  he  dealt  was  changed,  and  the 
balance  carried  to  the  books  of  the  new 
firm,  except  in  the  last  instance.  These 
accounts,  therefore,  ought  to  be  considered 
in  the  nature  of  mutual  accounts,  kept  by 
the  parties,  and  settled;  and  subject  to  the 
settled  rule  in  such  cases,  that  such  ac- 
counts, after  an  unreasonable  lapse  of  time, 
unexplained  by  circumstances,  (which 
ought  to  be  very  strong,)  are  a  bar  to  any 
future  settlements.  To  keep  them  up,  some 
of  them  for  more  than  twenty  years,  and 
all  of  them  for  more  than  ten  years,  was 
an  acquiescence  on  the  part  of  the  plaintiff, 
which  ought  not  to  be  retracted. 

Without  agreeing,  therefore,  with  the 
Chancellor,  that  the  rendition  of  accounts 
by  the  merchant,  from  year  to  year,  was  a 
settlement  of  accounts,  the  Court  is  of 
opinion  to  affirm  the  decree. 
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*M*Km8ter,  &c.  v.  Qarrottand 
Others. 


December.  1825. 

Portbcomliig  Bood— Motloo  on  -  Pleadlnffs.*— No  for- 
mal Issue  need  be  joined  on  a  motion  on  a  fortb- 
cominff  bond.as  tbe  pleadings  may  be  ore  tenus, 
and  tbe  Court  may  pronounce  Judgment  on  tbe 
evidence. 

5«HM-I>ellvefy  of  Qoods-When  Not  Qood.— Wbere. 
on  tbe  day  of  sale  mentioned  in  tbe  fortbcominff 
bond,  tbe  property  Is  on  tbe  spot  before  1  o'clock, 
but  not  delivered  to  tbe  sberlff  until  after  4 
o'clock,  tbis  will  not  be  a  rood  delivery  under  tbe 
act  of  1821,  in  certain  cases,  and  tbe  bond  will  be 
forfeited. 

This  was  an  appeal  from  the  Superior 
Court  of  Buckingham,  in  which  Court  a 
judgment  of  the  County  Court  had  been 
reversed. 

The  case  was  this.  A  forthcoming  bond 
had  been  executed  on  the  14th  day  of 
March,  1821,  by  John  Coughlan,  with 
Drury  Childers  and  Charles  Garrott,  as  his 
sureties.       This    bond    was    returned    "for- 


*Porthcoinlng       Bond -Motion      on— Plendlng.— in 

Hornbrooks  v.  Lucas.  24  W.  Va.  608,  it  is  said :  'It  is 
claimed,  as  it  was  In  tbe  last  cited  Enfflisb  case, 
tbat  tbe  tenant  bas  not  sufficiently  set  up  tbls  de- 
fense. To  tbe  motion  on  tbe  fortbcomlnff  bond  in 
tbis  case  tbe  defendants  filed  no  written  plea:  and 
no  written  plea  need  be  filed  to  a  motion  on  a  fortb- 
cominff  bond.  Tbe  pleading  in  Rucb  case  may  be 
and  usually  is  by  parol:  and  tbls  of  Itself  would 
prevent  any  mere  tecbnlcal  advantage  of  tbis  sort 
belnff  taken,  provided  tbe  record  sbows,  as  tblH 
record  does,  tbat  tbe  parties  bad  full  knowledire  of 
tbe  questions  in  controversy,  and  no  point  of  tbls 
cbaracter  was  made  In  tbe  court  below.  Sec 
MeKinaterv.  Garrott.  8  Hand.  5»4."  In  a  summary 
motion,  tbe  pleadlnirs  may  be  ore  tenut  and  tbe  court 
may  pronounce  Judgment  on  tbe  evidence.  Cecil 
Y.  Early.  10  Qratt   202,  citing   principal    case  as 


authority.  To  the  same  effect  the  principal  case  is 
cited  in  Bunch  v.  Fluvanna  Co..  W  Va.  454. 10  S.  E. 
Rep.  582:  Wallace  v.  McCarty.  8  W.  Va.  W):  Cent 
Land  Co.  v.  Calhoun.  Ifl  W.  Va.  875. 

Same-Sheriff ^s  Return -Condaslveaees  of. -In  Ad- 
ler  v.  Green.  18  W.  Va.  206.  It  is  said:  "Tbe  uniform 
practice  in  Virgrinla  has  been  to  contradict  the 
sheriff's  return  of  'forfeited'  upon  fortbcominr 
bonds,  as  illustrated  in  a  number  of  cases  in  the 
Virtrinla  reports,  without  even  a  suirffestlon  belnir 
made  in  any  of  those  cases,  tbat  tbe  sberlfTs  return 
was  conclusive  of  the  forfeiture.  Me Kifut^r  v.  Gar- 
rott. 8  Rand.  854:  Bernard  v.  Scott,  8  Rand.  SB: 
Pleasants  v.  Lewis.  1  Wash.  278:  Nicolas  v.  Fletcher. 
1  Wash.  880:  Burke  v.  Levy,  1  R:tnd.  1;  Jones  v. 
Ralne.  4  Rand.  886;  Cole  y.  Fenwick.  1  Glim.  184. 
I  am  of  opinion,  therefore,  tbat  a  sberfff^a  return 
upon  a  fortbcomiufir  bond  is  not  conclosive  bnt 
only  prima  fade  "  See  further,  monoffrapblc  not* 
on  "Statutory  Bonds*'  appended  to  Oooisby  v. 
Stroiber,  21  Gratt  107. 


feited."  A  motion  was  made,  and  the  de- 
fendants pleaded  that  they  had  performed 
the  condition  of  the  bond  by  delivering  the 
property  at  the  day  of  sale,  to  the  sheriff. 

On  the  trial,  the  defendants  proved  by 
witnesses,  that  the  slave  mentioned  in  the 
forthcoming  bond,  was  tendered  to  the 
sheriff  at  Buckingham  court-house,  in  the 
evening  after  4  o'clock,  and  before  5  o'clock 
of  the  day  of  sale:  that  the  sheriff  refused 
to  receive  it,  saying  it  was  too  late;  and 
that  the  slave  was  in  the  cellar  of  a  tavern 
at  /Buckingham  court-house,  between  12 
and  1  o'clock  of  the  same  day. 

The    County    Court    rendered    judgment  , 

for  the   plaintiffs;   and  the  defendants  ex- 
cepted to  the  opinion  of  the  Court,  setting         ' 
out   the   foregoing  evidence,  and   appealed 
to  the  Superior  Court.  ] 

The  Superior  Court  reversed  the  judg- 
ment, and  the  plaintiffs'  appealed  to  this 
Court. 

Bacchus,  for  the  appellants,  relied  on  the         | 
act   of   Assembly,    Sessions    Acts  of   1821, 
p.  35,  to  prove  that  the  property  must  be 
sold  before  4  o'clock  of  the  day  of 
555       sale;  and  *this  not  having  been  done,  I 

the  bond  was  forfeited  and  the  sure- 
ties remained  bound. 

S.  Taylor,  for  the  appellees.  The  bond 
was  executed  in  Buckingham  county,  only  I 

ten  days  after  the  passage  of  the  act  in 
question.  It  is  hardly  to  be  supposed,  that 
the  defendants  could  have  had  notice  of  it. 
But  however  this  may  be,  the  act  was  made 
entirely  for  the  benefit  of  the  debtor,  who 
might  renounce  its  benefit  if  he  pleased. 
In  this  case,  he  did  renounce  it  by  deliver- 
ing the  property  after  4  o'clock. 

The  proceedings  were  irregular,  because 
no   issue   was  joined,   and   none   tendered. 

December  1.  JUDGE  GREEN,  delivered 
his  opinion: 

The  objection,  that  no  issue  was  joined 
in  form  upon  the  defendants'  plea,  has  no 
weight,  executions  are  awarded  on  forth- 
coming bonds,  in  a  summary  way,  upon 
motion.  The  pleadings  may  be  ore  tenus; 
and  the  Court  may  pronounce  judgment  on 
the  evidence. 

The  forthcoming  bond  in  question,  was 
given  after  the  act  of  1821,  was  in  force; 
by  which  it  was  directed,  that  in  certain 
cases,  sales  under  executions  should  be 
made  at  the  court-houses,  on  the  first  day 
of  the  Court,  and  between  the  hours  of  12 
and  4  o'clock.  The  parties  are  to  be  pre- 
sumed to  have  known  this  law;  and  I  am  sat- 
isfied, upon  the  facts  stated  in  the  bill  of 
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exceptions,  did  know  it.  When  the  obligors 
bound  themselves  to  deliver  the  property, 
at  the  time  and  place  appointed  for  the 
sale,  "to  be  sold  to  satisfy  the  execution," 
they  bound  themselves  to  deliver  it,  at  such 
time  as  that  it  might  then  and  there  be 
legally  sold,  for  that  purpose;  and  the  legal 
effect  of  the  contract  would  be  the  same, 
if  those  words  were  omitted  in  the  bond. 
In  contracts  appointing  some  act  to  be 
done  on  a  given  day,  there  is  no  inflexible 
rule  that  the  party  shall  have  until  sun- 
down of  the  day,  to  perform  his  con- 
556  tract.  *That  time  is  allowed,  when 
it  appears,  from  the  circumstances  of 
the  case,  to  be  most  convenient  to  both  par- 
ties; as  if  a  sum  of  money  is  to  be  paid, 
that  rule  is  adopted  to  avoid  the  incon- 
venience of  one  party  being  bound  to  wait 
the  whole  day  for  the  other.  But  even  in 
that  case,  payment  must  be  made  in  time 
to  count  the  money  before  sun-down.  So 
that  if  a  very  large  sum  were  to  be  paid, 
the  payment  should  be  made  early  in  the 
day.  5  Co.  114.  The  rule  is,  that  the  stip- 
ulated act  is  to  be  performed  at  that  period 
of  the  day,  which  may  appear,  from  the 
circumstances  of  the  case,  to  be  the  most 
proper  for  attaining  the  object  of  the  con- 
tract, as,  in  case  of  a  contract  to  pay  money 
upon  the  transfer  of  stock;  the  party  must 
pay  within  the  hours,  when  the  transfer  of 
the  stock  can  be  made,  according  to  the 
rules  of  the  institution,  which  can  alone 
complete  the  transfer.  1  Esp.  N.  P.  160. 
If  the  parties  are  bound  by  the  rules,  in 
this  respect,  and  must  be  supposed  to  have 
those  rules  in  view  when  contracting,  they 
are  surely  bound  by  a  statute.  This  statute, 
]  incline  to  think,  may  fairly  be  considered 
as  declaring  the  common  opinion  of  the 
country,  as  to  the  convenient  time  for  ef- 
fecting a  sale  under  execution,  and  as  af- 
fording a  good  general  rule,  even  in  cases 
to  which  it  does  not,  in  terms,  apply. 

It  is  true,  as  was  said  at  the  bar,  that  this 
statute  was  introduced  for  the  benefit  of 
the  debtor,  in  respect  to  the  place  of  sale, 
but  not  as  to  the  period  of  the  day  when 
sales  should  be  made.  In  respect  to  that, 
the  plaintiff,  as  well  as  the  defendant,  is  in- 
terested; and  it  requires  the  consent  of  both 
parties,  to  justify  the  sheriff  in  departing 
from  the  directions  of  the  statute.  The 
consent  of  the  defendant  alone,  would  not 
be  sufficient;  nor  would  the  delivery  of  the 
property,  after  the  appointed  hour,  amount 
to  such  consent.  In  this  case,  the  defendant 
did  not  intend  that  the  delivery  of  the 
property  should  have  that  effect.  The  prop- 
erty was  on  the  spot  between  12  and  1 
o'clock.  He  delayed  delivering  it,  until 
after  4  o'clock,  for  the  purpose 
657  *of  avoiding  the  sale,  at  the  same 
time  that  he  supposed  that  the  bond 
would  be  saved.  If  the  sheriff  had  accepted 
and  sold  the  property,  we  should  probably 
now  be  considering,  whether  he  was  not 
liable  to  the  defendant,  in  damages,  for 
.that  act. 

The  judgment  of  the  Superior  Court 
should  be  reversed,  and  that  of  the  County 
Court,  affirmed. 

The  other  Judges  concurred.* 


*Absent,  thePBBsiOENT,  and  Judgx  Coalteb. 


Mahona  v.  Long. 

December,  1886. 
Appellate  Practice— Costot— Case  at  Bar.— Where  the 
appellant  fails  to  brinff  np  a  copy  of  the  record, 
within  the  time  limited  by  law.  and  it  is  filed  by 
the  appellee,  who  obtains  a  dismission  of  the  ap- 
peal, the  fee  to  the  clerk  of  the  Chancery  Court 
for  the  copy  of  the  record  so  filed,  may  be  taxed 
in  the  bill  of  costs,  as  a  part  of  tbe  costs  of  de- 
fending the  appeal:  and  the  same  rale  existe, 
where  the  record  is  broaffht  up  by  the  appellant. 

In  this  case,  the  record  was  brought  up 
by  the  appellee,  and  Leigh,  his  counsel, 
moved  for  a  dismission  of  the  appeal,  and 
that  the  fee  to  the  clerk  of  the  Chancery 
Court  for  the  copy  of  the  record,  filed  by 
the  appellee,  might  be  taxed  in  the  bill  of 
costs,  as  a  part  of  the  costs  of  defending 
the  appeal.  The  appeal  was  accordingly 
dismissed,  for  not  having  been  brought  up 
in  time;  and,  on  the  question  of  costs.  Judge 
Cabell,  delivered  the  following  as  the  opin- 
ion of  the  Court. 

December  1.    JUDGE  CABELL: 

The  appellant  in  this  case,  having  failed 
to  bring  up  a  copy  of  the  record  within  the 
time  limited  by  law,  the  appellee  has  filed 
it,  and  now  prays  that  the  appeal  may 
558  be  *dismissed,  and  that  the  fee  to 
the  clerk  of  the  Chancery  Court,  for 
the  copy  of  the  record  filed  by  him,  may  be 
taxed  in  the  bill  of  costs,  as  a  part  of  the 
costs  of  defending  the  appeal. 

That  fee  is,  certainly,  not  a  part  of  the 
costs  of  prosecuting  or  defending  the  suit 
in  the  Court  below;  and  cannot,  therefore, 
be  charged  by  that  Court  as  such.  It  is 
an  expense  which  is  incurred  in  the  prose- 
cution of  the  appeal;  and  it  is  thrown  upon 
the  appellee,  by  the  failure  of  the  appellant 
to  bring  up  the  record.  It  should,  therefore, 
be  charged,  as  prayed  by  the  appellee,  as 
a  part  of  the  costs  of  defending  the  appeal. 

There  is  equal  reason  for  applying  this 
rule  to  those  cases  also,  where  the  record 
shall  be  brought  up  by  the  appellant.  The 
rule,  therefore,  will  be  general;  that  the 
party  who  has  filed  the  record  here,  will, 
in  all  cases  where  he  recovers  his  costs 
here,  have  the  fee  for  the  copy  of  the  record 
filed,  charged  as  a  part  of  his  costs  in 
prosecuting  or  defending  the  appeal. 


559      *William8  v.  Stonestreet,  &c. 

December,  1825. 
Advancementa-BrtOKlag  Into  Hotchpot t- By  the  act 

of  1786,  advancements  of  real  estate  are  only  to  be 
brought  into  hotchpot  with  real  estate  descended : 
and  personal  advancements,  only  with  personal 
estate.  But  the  law  has  been  changed,  in  this 
respect,  by  the  revisal  of  1819. 
Same— Rents  and  Profits  of  Land— Bringing  Into  Hotcb. 
pott— Neither  rents  nor  profits  of  land,  flriven  as 
an  advancement,  onffht  to  be  brouffht  into  hotch- 
pot. Bnt  where  a  father  shall  permit  a  child  to 
rent  out  his  land  and  to  receive  the  rents  thereof 
for  his  or  her  use,  such  rents  shall  be  brousrht 


tSee  monoirraphic  note  on  "Appeal  and  Error"  ap- 
pended to  Hill  V.  Salem,  etc..  Turnpike  Co..  1  Rob. 
263:  monoffraphic  note  on  "Costs"  appended  to  Jooes 
V.  Tatum.  10  Gratt.  720. 

iAdvanceinentA.— See  monographic  note  on  "Ad- 
vancements" appended  to  Waiklns  v.  Younff,  31 
Qrait.  84. 

Same— Valuation  of.— in  Kyle  v.  Conrad.  25  W.  Va. 
780,  it  is  said:  "Unless  under  peculiar  circum- 
stances, as  when  perhaps  the  advancement  is  a 
remainder  (see  Cheln  v.  Murray),  the  rule  is  es- 
tablished in  Virginia  as  well  as  elsewhere,  that  all 
advancements  are  to  accounted  for  as  of  the  value 
they  bore  when  received,  and  that  during  the  life 
of  the  Intestate,  rents,  issues  and  profits  should  be 
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into  hotchpot  as  an  advancemeDt  of  personal 
estate. 
Decedent *s  Estate -dnims  sffalnst  Services  Rendered 
by  3<Hi>ln.Law.S— A  charire  made  by  a  son-in-law. 
for  numlnff  his  father-in-law.  in  Ma  last  illoess, 
where  there  was  no  contract,  express  or  Implied, 
oaffht  not  to  be  allowed. 

Appeal  from  the  Staunton  Chancery 
Court. 

Elisha  Williams  died  intestate,  leaving  a 
valuable  estate,  real  and  personal,  and  sev- 
eral children  and  grand  children,  of  whom 
his  daughter  Mary  Stonestreet  was  one. 
His  son  Hazel  Williams,  became  his  ad- 
ministrator. The  intestate  had  made  ad- 
vances, in  his  life-time,  to  his  several 
children,  of  real  and  personal  estate. 

Stonestreet  and  wife,  filed  their  bill 
against  the  several  heirs  and  distributees  of 
Elisha  Williams,  and  the  administrator, 
calling  upon  the  latter  for  an  account  of  his 
administration,  and  requiring  the  former  to 
bring  into  account  their  respective  advance- 
ments, real  and  personal,  in  order  to  make 
a  full  and  fair  division  of  the  whole  estate. 

The  defendants  answered;  and  the  Chan- 
cellor referred  the  cause  to  a  commissioner, 
to  take  an  account  of  the  advancements  of 
real  and  personal  estate,  made  by  Elisha 
Williams,  in  his  life-time,  to  his  children; 
and  also  to  take  an  account  of  the  adminis- 
tration of  the  estate  of  the  said  Elisha,  &c. 

Depositions  were  taken,  by  which  it  ap- 
peared, that  the  intestate  had  given  to  Mrs. 
Stonestreet,  a  tract  of  land  in  Frederick 
county,  without  a  conveyance,  which  she 
and  her  husband  occupied  for  some  years; 
and  afterwards  Elisha  Williams  took  that 
land  back,  and  gave  his  daughter  a  tract 
of  land  in  Bath  county,  in  lieu  of  it, 
660  to  which  she  *and  her  family  re- 
moved; and  that  they  continued,  not- 
withstanding the  exchange,  to  receive  the 
rents  for  the  Frederick  land,  for  three 
years,  &c. 

The  commissioner  made  a  report,  to 
which  the  defendants  excepted  in  the  fol- 
lowing particulars: 

1.  For  failing  to  charge  the  plaintiff  with 
the  rents  received  for  the  Frederick  lands. 

2.  For  allowing  the  plaintiff  any  thing 
for  his  attentions  to  his  father-in-law,  the 
intestate,  in  his  last  illness,  his  services 
being,  gratuitous. 

3.  For  refusing  to  give  credit  to  Elisha 
B.  Williams,  for  claims  set  up  by  him. 

4.  For  not  allowing  Elisha  B.  Williams 
compensation  for  superintending  the  busi- 
ness of  the  intestate,  and  making  improve- 
ments on  the  Cole's  place.  [The  two  last 
exceptions,  not  being  particularly  noticed 
by  the  Court,  do  not  require  any  further 
explanation.] 

The  Chancellor  decreed  that  the  report 
of  the  commissioner  should  be  confirmed; 
and  the  defendant  Elisha  B.  Williams  ap- 
pealed. 

Wickham,  for  the  appellant. 

Johnson,  for  the  appellees. 


charsred  aarainst  the  heir  or  devisee.  Beckwith  t. 
Butler.  1  Wash.  224:  Hudson  v.  Hudson,  8  Rand.  120: 
Williamif  v.  Stonestreet.  3  Rand.  «>9:  Christian  v. 
Coleman.  S  Lelfirh  80:  Knlarht  v.  OUver.  i2Gratt  88: 
Puryear  v.  Cabell.  24  0ratt.  280." 

fiDecedeot's  Bstste-Clalins  against  Services  by  Clill. 
dren  of  Decedent.— See  on  this  subject,  monographic 
note  on  "Debts  of  Decedents"  appended  to  Shores  v. 
Wares,  1  Rob.  1.  The  principal  case  is  cited  In 
Harshberirer  v.  Alffer,  81  Oratt  66. 


December  6.  JUDGE  CABELL,  deliv- 
ered his  opinion: 

This  case  presents  a  question  which,  I 
believe,  has  never  before  been  made  in  this 
Court;  whether,  in  bringing  advancements 
into  hotchpot,  real  estate  is  to  be  brought 
in  with  real  only,  and  personal  estate  with 
personal. 

If  I  had  not  been  informed  that  different 
Chancellors  of  the  State  have  given  oppo- 
site opinions  upon  this  subject,  I  should 
have  thought  that  the  question  admitted 
of  no  doubt  whatever. 

The  act  directing  the  course  of  descents, 

which    passed    in    the    year    1785,    12    Hen. 

Stat,    at    Large,    139,    declares    that 

561  ***where  any  of  the  children  of  the 
intestate,   or   their   issue,    shall   have 

received  from  the  intestate,  in  his  life-time, 
any  real  estate  by  way,  of  advancement, 
and  shall  choose  to  come  into  partition 
with  the  other  parceners,  such  advancement 
shall  be  brought  into  hotchpot  with  the 
estate  descended." 

The  act  concerning  wills,  the  distribution 
of  intestates'  estates,  &c.  directs,  "that 
where  any  children  of  the  intestate,  or  their 
issue,  shall  have  received  from  the  intes- 
tate, in  his  life-time,  any  personal  estate, 
by  way  of  advancement,  and  shall  choose 
to  come  into  the  distribution  with  the 
other  persons  entitled,  such  advancement 
shall  be  brought  into  hotchpot  with  the 
distributable  surplus."  12  Hen.  Stat,  at 
Large,  146. 

Real  advancements  are  to  be  brought 
into  partition  with  "the  estate  descended;'* 
terms  applicable  only  to  real  estate;  and 
personal  advancements  are  to  be  brought 
into  distribution,  with  the  distributable  sur- 
plus, terms  applicable  to  personal  estate 
only.  I  do  not  think  the  Legislature  could 
have  used  stronger  terms,  to  shew  their 
intention  to  keep  the  two  kinds  of  estate 
separate  and  distinct;  that  real  estate  was 
to  be  brought  into  hotchpot,  only  with  real 
estate,  and  personal  estate,  only  with  per- 
sonal. The  law  has  been  changed  in  this 
respect,  by  the  late  revisal;  but  the  case 
under  consideration  occurred  before  the 
change,  and  must  be  regulated  by  the  law 
as  above  laid  down. 

The  appellant  has  taken  various  excep- 
tions to  the  report  of  the  commissioner. 

1.  As  to  the  three  years  rent  of  the 
Frederick  land,  received  by  the  appellees, 
after  they  ceased  to  occupy  it.  That  land 
had  been  given  to  Mrs.  Stonestreet,  as  an 
advancement,  although  no  conveyance  was 
made  for  it.  So  long  as  the  land  was  held 
by  the  appellees,  as  an  advancement,  they 
ought  not  to  be  charged  with  the  rents  or 
profits.  Beckwith  v.  Butler,  1  Wash.  224. 
But  Elisha  Williams,  the  father  of  Mrs. 
Stonestreet,  took  back  that  land,  and 

562  *gave  her  in  lieu  thereof,  other  lands 
in  the  county  of  Bath.    He,  however, 

permitted  Stonestreet  to  receive  the  rents 
of  the  Frederick  land,  for  three  years  after 
the  exchange  aforesaid,  and  after  he  had 
ceased  to  occupy  it.  'These  rents  were  cer- 
tainly an  advancement  to  Mrs.  Stonestreet; 
but  they  cannot  be  regarded  in  any  other 
character  than  as  personal  estate.  The 
appellees    ought,   therefore,   to   have   been 
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charged  with  them  in  the  distribution  of 
the  personal  estate;  and  in  this  particular, 
the  decree  is  erroneous. 

2.  The  charge  by  Stonestreet,  for  nursing 
his  father-in-law,  in  his  last  illness,  was 
properly  rejected.  There  was  no  contract, 
express  or  implied;  and  considering  the 
relation  between  the  parties,  the  services 
were  such  that  no  compensation  ought  to 
have  been  expected. 

As  to  the  subjects  of  the  other  exceptions, 
I  am  of  opinion,  that  there  is  not  sufficient 
evidence  to  support  them;  and  if  there 
were,  they  ought  not  to  be  allowed  to  be 
set  off  against  the  advances  made  to  the 
appellant.  They  would  be  debts  for  which 
he  should  sue  as  a  creditor. 

I  am  for  reversing  the  decree,  so  far  as 
relates  to  the  three  years  rents  of  the  Fred- 
erick land,  and  for  affirming  it  in  all  other 
respects. 

The  other  Judges  concurred.* 


£63       *Boning  V.  The  Mayor,  &c.  of  Peters- 
burg. 

December,  1825. 

Writ  of  RiKht— When  Teomt  May  Show  OaUtandlng 
Title  In  Another. t -In  a  writ  of  rlirlit,  where  the 
demandant  proves  an  actaal  seisin  In  deed,  or 
pedis  pOHitlo,  the  tenant  cannot  defend  himself 
by  shewinsr  a  better  outstanding  title  in  another: 
but  where  the  demandant  relies  upon  a  construc- 
tive seisin  the  tenant  may  shew  an  elder  patent, 
or  better  title,  in  another. 

3«me— WboMay  Maintain.— A  disseisor  may  main- 
tain a  writ  of  riffht  against  a  stransrer.  who  can- 
not protect  himself  under  the  better  riffht  of  the 
disseisee. 

Pobllc  Highway— Rights  of  Commonwealth  In— Rights 
of  Owner  of  Soil $— A  public  hififhway  only  veste  in 
the  Commonwealth  a  risrht  of  passasre;  but  the 
freehold  and  the  profits,  (such  as  trees  upon  tt 
and  mines  under  it.)  belong  to  the  owner  of  the 
soil,  who  has  a  riffht  to  all  remedies  for  the  free- 
hold, subject,  however,  to  the  easement 

Legal  Estoppel.— The  definition  and  incidents  of  a 
leffal  estoppel. 

special  Verdicts.— Special  verdicts  leave  no  room  for 
presumption. 

Orant— Presumption  of.— Uninterrupted  possession 
of  real  estate  for  27  years,  is  not  a  sufllcient 
ffround  for  presuming  a  grant 


*Jui>GB  CoALTBB,  absent 

tWrlt  of  Rlffht-When  Tenant  May  Show  OuUtand 
iBg Title  In  Another. -itis  well  settled  that  in  a  writ 
of  riirht  where  the  demandant  shows  no  actual 
possession  (or  seisin  by  pedis posUio,  as  it  is  termed), 
but  relies  wholly  on  a  constructive  seisin  by  virtue 
of  a  patent  of  the  land  as  vacant  land,  it  is  compe- 
tent for  the  tenant  to  disprove  that  constructive 
seisin  by  showlnir  that  the  state  had  previously 
granted  the  same  land  to  other  persons  with  whom 
the  tenant  claims  no  privity.  Breathed  v.  Smith.  1 
Pat  A  H.  804.  See  principal  case  cited  in  Carter  v. 
Ramey,  15Uratt  S4d:  Breathed  v.  Smith,  l  Pat  A  H. 
800. 

$  Public  Highways— Rights  of  Commonwealth  In— 
Rights  of  Owner  of  Soil.-  It  is  well  settled,  by  the 
common  law  and  the  adjudications  of  our  courts, 
that  coterminous  owners  ot  lots  abuttinsr  on 
streets,  own  the  fee  In  the  land  to  the  middle  of 
the  street  subject  to  the  easement  In  the  public,  for 
the  purposes  of  travel.  Hodsres  v.  Seaboard,  etc  ,  R. 
Co  .  88  Va.  654. 14  S.  £.  Rep.  880.  citing  principal  case. 
To  the  same  effect  the  principal  case  is  cited  in 
Warwick  v.  Mayo.  IB  Gratt  5*7:  West  Union  Tel. 
Co.  V.  Williams,  86  Va.  700, 709.  715.  II  S.  E.  Rep.  106. 

For  the  proposition,  that  a  public  highway  only 
vesu  in  the  commonwealth  arlg-ht  of  passage:  but 
the  freehold  and  the  profits  (such  as  trees  and 
mines  under  it)  belongr  to  the  owner  of  the  soil,  who 
has  a  right  to  all  remedies  for  the  freehold,  sub- 
ject however,  to  the  easement  the  principal  ca.se 
is  cited  in  Hodges  v.  Seaboard,  etc..  R.  R.  Co.,  88  Va. 
664,  14  S.  E.  Rep.  880:  Western  Union  Tel.  Co.  v.  Wil- 
liams. H6  Va.  700.  11  S.  E.  Rep.  106:  Stewart  v.  Ohio 
River  R.  Co..  88  W.  Va.  488, 18  S.  E.  Rep.  604. 
Concerning-  the  question  as  to  whether  owners  of  ad- 
joining lots  are  entitled  to  compensation  from  a  rail- 
road company  legally  occnpyiuir  a  street  see  Spen- 


Writ  of  Ritht-Mlse  Joined  on  Mere  Rlfht-Matterln 

Abatement.S- Where  the  mise  is  joined  on  the 
mere  right  it  is  not  competent  for  the  tenant  to 
rive  in  evidence  non-tenure,  or  any  other  matter 
in  abatement:  but  such  matters  must  be  specially 
pleaded  as  at  common  law. 

Same-Bonndarles  Defectively  Set  Out-Mlse  Joined— 
Bffect  i— Where  the  boundaries  of  land  are  defec- 
tively set  out  in  the  count,  and  the  tenant  joins 
the  mise,  he  cannot  afterwards  complain  of  the 
defect 

3ame-  No  Boundaries  Set  Oat  In  Connt-Bffect.— But 
it  seems,  that  If  no  boundaries  are  set  out  in  the 
court  and  nothing  occurs  in  the  progress  of  the 
cause,  to  supply  the  defect  and  enable  the  Court 
tosrive  judmnent  and  the  sheriff  to  deliver  pos- 
session, the  Court  might  refuse  to  give  Judgment, 
and  send  the  cause  back  for  a  repleader,  the  issue 
beinff  immaterial. 

Robert  Boiling  brought  a  writ  of  right 
in  the  Superior  Court  of  Petersburg,  against 
the  Mayor,  Aldermen  and  Commonalty  of 
the  town  of  Petersburg,  and  filed  his  count 
to  recover  "one  tenement,  containing  2-5th 
acres  of  land  with  the  appurtenances  in 
the  town  of  Petersburg,  and  within  the 
jurisdiction  of  the  Superior  Court  of  Law 
aforesaid,  and  bounded  by  Bowden's  lumber 
house,  on  the  west,  by  Appomattox  river 
on  the  north." 

The  tenants  put  in  a  plea  according  to 
the  form  prescribed  by  the  act  of  Assem- 
bly; putting  themselves  "upon  the  assise," 
and  praying  "recognition  to  be  made, 
whether  they  have  greater  right  to  hold 
the  said  2-5th  acres  of  land  aforesaid,  with 
the  appurtenances,  as  they  now  hold 
564  ♦them,  or  the  said  plaintiff  to  have 
them,  as  he  now  demandeth  them." 

The  demandant  replied  in  th,e  prescribed 
form. 

The  assise  found  a  special  verdict,  to  the 
following  effect: 

That  the  land  in  the  count  and  plea 
mentioned,  being  part  of  a  tract  of  land 
of  above  300  acres,  which  tract  was  bounded 
on  the  north  by  Appomattox  river,  was 
lawfully  held  and  possessed  by  Robert  Boi- 
ling, father  of  the  demandant,  in  his  de- 
mesne as  of  fee,  in  the  year  1749,  and  at 
the  time  when  the  order  of  Prince  George 
County  Court,  herein-after  set  forth,  was 
made,  and  thenceforth  till  his  death,  sub- 
ject to  the  public  right  of  way,  herein-after 
mentioned: 

That  the  said   Robert  Boiling,  father  of 


cer  V.  R.  R.  Co..  28  W  Va.  4*».  citing  principal  case. 
See  principal  case  also  cited  In  Petersburg  R.  Co.  v. 
Burtons.  1  Va.  Dec.  402. 

SWritof  Right— Mlse  Joined  on  Mere  Rlffht-Mat- 
ter  In  Abatement— See  principal  cane  cited  with  ap- 
proval in  Qarrard  v.  Henry.  6  Rand.  118.  The  prin cl- 
pal  case  is  also  cited  in  Taylor  v.  Burnsides,  1  Oratt. 
200. 

nSame- Boundary  Defectively  Set  Ont— MIse 
Joined— Effect.— At  the  common  law.  the  tenant  by 
waiving  view,  and  joining  the  mise.  took  upon  him- 
self a  knowledge  of  the  land  demanded  in  the 
count,  and.  under  the  statute.  4  Hen.  St.  at  Large, 
40*2.  by  joining  the  mise,  he  waives  all  objection  to 
the  description  of  the  land  demanded  in  the  count. 
If  It  be  sufficient  for  the  purposes  before  stated. 
Snapp  V.  Spengler^  2  Leigh  5.  citing  the  principal 
case  as  illustrating-  the  doctrine.  See  principal  case 
also  cited  in  Kolnerv.  Rankin.  11  Gratt.  433:  Hitch- 
cox  v.  Rawson.  14  Oratt.  KS8:  HoUiday  v.  Myers,  11 
W.  Va.  291:  Moore  v.  Douglass,  14  W.  Va.  726. 

Statutes— Constrnctlon—'*May."— The  g-eneral  rule 
in  the  construction  of  statutes  is.  that  the  term 
"may"  when  used  In  a  statute,  means  "must"  or 
"shair*  in  cases  where  the  public  interest  and 
rights  are  concerned,  and  where  the  public  or 
third  persons  have  a  cla.im  de  Jure  ihsit  the  powers 
shall  be  exercised.  Bean  v.  Simmons.  0  Oratt.  801. 
citinff  principal  case  as  authority.  On  the  same 
subject,  the  principal  case  Is  cited  In  Carson  v.  Phoe- 
nix Ins.  Co.,  41  W.  Va.  186,  23  S.  £.  Rep.  568. 
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the  demandant,  died  about  the  year  1777, 
having  first  duly  made  his  last  will  and 
testament,"  whereby  he  devised  the  said 
land  in  controversy  in  this  suit,  along  with 
all  his  other  land  in  the  said  tract,  to  his 
wife  Mary  M.  Boiling,  for  her  life,  and 
after  her  death,  to  his  son  Robert  Boiling, 
the  demandant.  The  will  is  set  out  at 
large: 

That  the  said  Mar}^  M.  Boiling  died  after 
the  institution  of  this  suit,  to  wit:  in  the 
fall  of  the  year  1814.  [N.  B.  The  suit  was 
brought  in  April,  1813.] 

That  in  the  years  1748  and  1749,  certain 
proceedings  were  had  in  the  County  Court 
of  Prince  George,  of  which  county  the  said 
tract  of  land  was  at  that  time  a  part; 
whereby  a  public  road  was  established  over 
the  said  tract  of  land.  The  proceedings  on 
this  subject,  in  the  Court  of  Prince  George 
county,  are  set  out  at  large: 

That  the  said  road,  so  established,  has 
been  always  used  as  a  public  highway,  from 
the  time  when  it  was  so  established: 

That  the  land  in  controversy  was  a  part 
of  the  said  public  road,  and  has  always  been 
so  considered  and  used: 

They  also  fi«d  (by  consent  of  parties,  as 
to  the  form  of  finding  in  this  particular,) 
all  the  acts  of  Assembly,  concerning 
665  *the  town  of  Petersburg,  to  be  taken 
as  a  part  of  this  special  verdict,  with- 
out being  set  forth  in  haec  verba: 

That  on  the  31st  day  of  July,  1788,  an 
ordinance  was  passed  in  due  legal  form  by 
the  said  corporation  of  Petersburg,  "for  es- 
tablishing certain  wharfage  rates,  and  for 
regulating  and  collecting  the  same."  Rob- 
ert Boiling,  the  demandant^  signed  the  said 
ordinance  as  Mayor: 

That  in  October  1789,  a  petition  of  the 
said  corporation  was  presented  to  the  Leg- 
islature, praying  for  an  enlargement  of  their 
powers,  so  as  to  enable  them  to  impose  a 
wharfage  duty: 

That  the  demandant  was  a  member  of 
the  Common  Council  of  the  town,  and  one 
of  the  committee  who  reported  the  petition: 
that  he  was  an  active  member  in  promot- 
ing the  establishment  and  erection  of  the 
said  wharf:  that  considerable  expenses 
were  incurred  by  the  corporation,  in  the 
erection  thereof:  that  the  said  corporation 
hath  enjoyed  the  profits  of  the  said  wharf, 
from  the  time  of  the  erection  thereof,  in 
the  year  1787,  to  this  day;  but  that  the 
profits  have  not  paid  the  expense  of  erect- 
ing the  said  wharf: 

That  Robert  Boiling,  the  demandant,  in 
the  year  1784,  was  possessed  in  fee  simple 
of  a  large  portion  of  the  lots  in  Petersburg; 
and  that  he  has,  since  that  period,  sold 
many  lots,  some  on  long  leases,  and  some 
in  fee  simple: 

That  the  land  in  controversy  is,  the  same 
land  described  as  the  public  wharf  in  Pe- 
tersburg, in  the  said  acts  of  Assembly,  in 
the  ordinance  of  the  said  corporation,  and 
in  the  petition  herein  above  set  forth;  and 
that  neither  the  said  Robert,  nor  any  ances- 
tor of  him  the  said  Robert,  nor  the  said 
Mary  M.  Boiling,  have  been  in  possession 
of  the  said  piece  of  land  in  controversy, 
exempt  from  the  said  right  of  way,  from 
the   year    1749;   but    that   the    said    Robert 


Boiling,  and  those  under  whom  he  claims, 
were  in  possession  of  the  fee  simple  and 
freehold  of  the  said  piece  of  land,  down  to 
the  year  1787;  and  that  the  corporation  of 
Petersburg,  have  been  in  possession 

566  thereof,  from  the  time  *of  the  erec- 
tion of  the   said  wharf  in  1787,  'till 

this  day;  which,  and  the  said  right  of  way, 
is  the  only  possession  that  ever  has  been 
adverse  to  the  right  of  the  said  Robert 
Boiling. 

Upon  these  facts,  the  assise  submitted 
to  the  Court  whether  the  law  be  for  the 
demandant  or  the  tenants. 

The  Court  gave  judgment  for  the  ten- 
ants; and  the  demandant  appealed. 

Leigh,  for  the  appellant,  contended,  that 
the  only  question  for  the  Court  to  con- 
sider, was,  which  party  had  the  better  legal 
title.  No  equitable  circumstances  can  have 
weight  in  this  action,  and  in  this  forum. 
The  question,  therefore,  is,  whether  the  acts 
of  Assembly,  passed  on  this  subject,  give 
to  the  appellees  a  legal  right  to  hold  this 
wharf,  in  opposition  to  the  claims  of  the 
appellant? 

The  Legislature  could  not,  even  if  they 
had  so  intended,  take  away  the  freehold  of 
the  appellant,  and  transfer  it  to  the  appel- 
lees. But  the  various  proceedings  in  this 
case,  have  left  the  freehold  untouched,  and 
merely  established  a  right  of  way,  over  the 
land  of  the  appellant. 

1.  Upon  common  law  principles,  the  order 
of  the  County  Court  of  Prince  George,  in 
1749,  establishing  the  road,  did  not  impair 
Robert  Boiling's  right  in  the  soil;  but  only 
gave  to  the  corporation  an  easement  over 
it,  which  right  would  cease  as  soon  as  the 
road  was  discontinued.  3  Bac.  Abr.  tit. 
"Highways,"  B.  p.  494;  Lade  v.  Shepherd. 
2  Stra.  1004;  Cortelyou  V.  Van  Brandt,  2 
Johns:  Rep.  357. 

2.  The  assise  find  that  the  demandant 
had  possession  of  the  freehold  and  fee  sim- 
ple. This  is  tantamount  to  finding  that  he 
had  seisin  of  the  land,  and  is  therefore 
sufficient  to  maintain  a  writ  of  right.  Co. 
Litt.  153,  a.  It  is  unimportant  whether  he 
was  seised  rightfully  or  wrongfully.  A  dis- 
seisor may  maintain  a  writ  of  right,  if  he 
has  actual  seisin,  against  all  but  the  person 
whom  he  has  disseised;  and  a  stranger  can- 
not set  up  the  better  right  of  such 

567  *disseisee,  in  bar  of  an  action  against 
him.     But  where   the   seisin  is  only 

constructive,  it  is  competent  to  the  tenant 
to  defend  himself,  by  shewing  a  better  right 
in  a  third  person.  This  doctrine  is  fully 
supported  by  Litt.  sec.  478;  Green  v.  Liter, 
8  Cranch,  231,  250;  Green  v.  Watkins,  7 
Wheaton,  27.  The  finding  of  the  assise,  in 
this  case,  amounts  to  a  finding  of  actual 
seisin  in  deed. 

May  and  Call,  for  the  appellees. 

1.  It  was  said  that  the  merits  of  the  case 
could  not  be  fully  reached,  without  taking 
into  view  those  circumstances,  which  Mr. 
Leigh  had  rejected.  The  full  assent  of  the 
demandant  to  the  laying  off  the  wharf,  and 
his  active  co-operation  in  all  measures  nec- 
essary to  attain  that  object,  amount  to  such 
an  abandonment  of  his  legal  title,  as  will 
prevent  him  from  now  setting  it  up  against 
the  appellees.    The  cases  to  this  effect,  are 
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numerous.  In  Shaw  v.  Clements,  1  Call, 
438,  it  is  said,  that  if  one  conveys  land  as 
executor,  he  is  estopped  from  asserting  a 
claim  as  heir.  The  cases  of  Downman,  &c. 
V.  Downman,  &c.  2  Call,  607;  The  Auditor 
V.  Preston,  Gilm.;  Mayo  v.  Murchie,  3  Munf. 
356,  all  support  this  principle. 

2.  Under  all  the  circumstances,  Boiling 
ought  to  be  presumed  to  have  released.  12 
Ves.  374;  lb.  261;  3  Munf.  102;  Archer  v. 
Saddler,  2  Hen.  &  Munf.  370. 

3.  The  appellees  have  the  fe^;  because 
20  years  seisin,  with  circumstances,  tolls 
entry,  and  cannot  be  disturbed  afterwards. 
Bract.  51;  Ch.  32,  n.  1.  By  the  act  of  As- 
sembly, the  corporation  were  seised  of  a 
base  fee  in  the  road.  This  was  necessary 
to  give  full  effect  to  the  purposes  of  the 
grant. 

The  plaintiff's  conduct  was  fraudulent,  in 
standing  by  and  encouraging  the  erection 
of  the  wharf;  and  he  shall  not  now  be  per- 
mitted to  claim  in  opposition  to  his  own 
acts.  Fleta  Lib.  6,  cap.  53,  p.  443;  Bracton, 
314,  n.  5;  lb.  435,  cap.  29;  1  Munf.  449;  2 

Munf.  468. 
568  *4.  The  plaintiff  does  not  shew  a 

good  title.  Although  the  act  of  As- 
sembly dispenses  with  a  special  count,  it 
does  not  dispense  with  proof  of  a  special 
title.  At  common  law,  the  demandant  must 
count  as  heir,  and  shew  how  he  is  heir. 
3  Bos.  &  Pull.  455;  2  Bos.  &  Pull.  570; 
5  Bos.  &  Pull.  429.  If  he  omits  to  count 
as  heir,  he  counts  upon  his  right  as  pur- 
chaser, and  then  must  shew  a  good  title. 
2  Saund.  45. 

5.  The  demandant  cannot  recover,  be- 
cause his  mother  was  then  living,  and  en- 
titled to  the  life-estate.  Cowp.  454;  7  T. 
R.  4;  4  East.  75. 

6.  If  the  appellees  have  not  a  base  fee, 
there  was  no  tenant  to  the  praecipe,  and  the 
writ  cannot  be  sustained.  Fitz.  N.  B.  1; 
Booth,  3. 

7.  The  failure  to  plead  in  abatement  does 
not  alter  the  case,  under  the  decision  in 
Hyers  v.  Wood,  2  Call,  589. 

December  8.  JUDGE  CARR,  delivered 
his  opinion: 

This  is  a  writ  of  right.  Robert  Boiling, 
by  his  attorney,  demands  against  the 
Mayor,  Aldermen  and  Commonalty  of  the 
town  of  Petersburg,  one  tenement,  contain- 
ing two-fifths  of  an  acre  of  land,  with  the 
appurtenances,  &c.  and  bounded  by  Bow- 
den's  lumber-house  on  the  west,  by  Appo- 
mattox river  on  the  north,  &c.  The  count 
is  in  the  form  prescribed  by  the  act  of  As- 
sembly; the  tenants  have  joined  the  mise 
on  the  mere  right,  and  the  jury  have  found 
a  special  verdict.  They  find,  that  in  1749, 
the  father  of  the  demandant  was  seised  in 
fee  of  300  acres,  of  which  the  land  in  con- 
troversy is  parcel:  that,  in  the  same  year, 
a  public  right  of  way  was  established  on 
the  premises;  and  that  subject  to  this  right 
of  way,  he  held  them  till  his  death,  which 
was  in  1777.  They  find,  that  he  devised 
the  land  in  controversy,  to  his  wife,  M. 
Boiling,  for  life,  and  after  her  death,  to  the 
demandant;  and  they  find  the  will  in  haec 
verba.  They  find,  that  the  mother  of  the 
demandant  died  after  the  institution  of  this 


action:     that    the    road     established 

569  ♦in    1749,    has   ever    since    remained; 
and  been  used  as  a  public  highway; 

and  that  the  premises  in  dispute  are  part 
of  the  road,  and  have  always  been  so  used 
and  considered:  that  neither  the  demand- 
ant,- nor  any  other,  has  been  in  possession 
of  the  land,  exempt  from  a  right  of  way, 
since  the  year  1749;  but,  that  tne  demand- 
ant, and  those  under  whom  he  claims,  were 
in  possession  of  the  fee  and  freehold  down 
to  the  year  1787;  and  that  the  corporation 
has  been  in  possession  thereof,  since  the 
erection  of  the  wharf  in  1787;  which,  and 
the  right  of  way,  is  the  only  possession 
which  ever  has  been  adverse  to  the  right 
of  the  demandant.  The  jury  find,  also,  the 
ordinance  with  respect  to  the  wharfage, 
and  the  petition  to  the  Legislature,  each  in 
haec  verba;  also,  the  different  laws  concern- 
ing Petersburg,  to  be  taken  as  part  of  the 
verdict,  (by  consent,)  without  bein^  set 
out.  They  find,  that  the  demandant  signed 
the  ordinance  as  Mayor,  was  one  of  the 
committee  who  reported  the  petition,  was 
an  active  member  in  promoting  the  estab- 
lishment of  the  wharf,  and  the  fee  simple 
owner  of  a  large  portion  of  the  lots  in 
Petersburg;  many  of  which  he  has  since 
sold,  some  on  long  leases,  some  in  fee. 
They  find,  that  the  land  in  controversy,  is 
the  same  land  described  as  the  public  wharf 
in  Petersburg,  in  the  acts  of  Assembly,  in 
the  ordinance  of  the  corporation,  and  in 
the  petition  herein  above  set  forth. 

Upon  this  finding,  the  Superior  Court  of 
Law  decided,  that  the  law  was  for  the  ten- 
ants; and  it  was  adjudged,  "that  the  tenants 
shall  hold  the  land  and  tenement  demanded 
against  them,  to  them  and  their  successors, 
quit  of  the  demandant  and  his  heirs  for- 
ever," &c.  From  this  judgment,  the  appeal 
is  taken  to  us. 

It  seems  to  me,  that  upon  the  case  made 
by  the  special  verdict,  the  demandant  must 
succeed,  unless  he  be  defeated,  either  by 
the  life  of  his  mother,  at  the  institution  of 
the  suit;  the  establishment  and  continuance 
of  the  high-way;  or  the  erection  and  use 
of    the    wharf,    taken    in    connexion 

570  ♦with  the  acts  of  Assembly,  and  the 
acts     of     the     demandant      relative 

thereto.    I  will  examine  these  points. 

It  is  contended,  that  the  jury  having 
found  the  devise  to  Mrs.  Boiling  for  life, 
and  that  she  was  living  at  the  institution 
of  this  suit,  it  follows,  that  the  demandant 
cannot  have  that  possession  or  seisin  re- 
quired by  the  rules  of  the  common  law,  and 
the  words  of  our  statute,  to  support  his 
action.  It  may  be  remarked  here,  that 
possession  and  seisin  are  synonimous  terms, 
both  as  used  by  our  act,  and  by  the  writers 
of  the  common  law.  Co.  Litt.  153,  a.  This 
seisin,  the  books  tell  us,  must  be  a  seisin 
in  deed  of  the  ffee.  They  say  also,  that 
there  is  an  actual  seisin  in  deed,  and  a 
constructive  seisin  in  deed;  the  first  con- 
stituted by  the  pedis  positio;  the  second, 
by  a  patent  or  deed;  and  either,  sufficient 
to  support  the  action.  The  mise  joined  on 
the  mere  right,  puts  in  issue  this  question; 
which  party  has  the  better  title?  It  is  a 
comparison  of  the  rights  in  controversy. 
If  the  demandant  prove  an  actual  seisin  in 
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deed,  the  tenant  cannot  defend  himself  by 
shewing  a  better  outstanding  title  in  an- 
other, because  this  is  not  the  issue,  and 
such  evidence  does  not  disprove  the  actual 
seisin  of  the  demandant.  But  where  the 
demandant  relies  on  a  constructive  seisin 
in  deed,  the  tenant  may  shew  an  elder 
patent,  or  better  title,  in  another;  because 
this  destroys  the  constructive  seisin,  and 
leaves  the  demandant  no  ground  to  stand 
on;  the  tenant's  actual  seisin  sufficing  for 
his  protection,  till  a  better  title  be  shewn. 
See  Green  v.  Liter,  8  Cranch,  231;  and 
Green  v.  Watson,  7  Wheaton,  where  this 
subject  is  ably  and  learnedly  treated. 

In  the  case  at  bar,  the  assise  have  found 
the  demandant  in  possession  of  the  fee  and 
freehold.  I  understand  this  to  be,  not  a 
constructive,  but  an  actual  seisin  in  deed, 
a  pedis  positio.  This  is  clear  to  me,  from 
the  manner  and  substance  of  the  finding. 
It  is  found,  first,  that  Robert,  the  father, 
held  and  possessed  the  land  in  his  demesne 
as  of  fee,  subject,  after  1749,  to  the  right 
of  way;  then,  that  Robert,  (the  demandant) 

and  those  under  whom  he  claims, 
571       ♦were   in   possession   of  the   fee  and 

freehold,  down  to  1787:  that  the  cor- 
poration have  been  in  possession  since;  and 
that  this  (possession)  and  the  right  of  way, 
is  the  only  possession  that  ever  has  been 
adverse  to  the  demandant's  right.  Surely 
it  will  be  admitted,  that  this  finding  amounts 
to  an  actual  seisin  in  deed,  in  the  father. 
If  so,  it  gives  to  the  seisin  of  the  son  the 
same  character,  couples  them  together,  de- 
scribes them  by  the  same  kind  of  language; 
and  further,  excludes  every  other  posses- 
sion, save  only  the  right  of  way  and  the 
possession  of  the  corporation.  Can  it  be 
doubted,  that  the  finding  gives  to  the  cor- 
poration the  actual  seisin  in  deed,  since 
1787?  The  seisin  from  1749  to  1787,  is 
found  with  equal  strength  and  clearness, 
in  the  demandant  and  those  under  whom 
he  claims.  (That  is,  in  his  father  till  1777; 
nnd  in  the  demandant,  thence  till  1787.) 
This  actual  seisin  in  deed,  being  found  in 
the  demandant,  it  would  not  avail  the  ten- 
ants, to  shew  a  better  outstanding  title  in 
his  mother,  as  that  would  not  disprove  his 
seisin. 

But  in  truth,  it  is  of  little  moment, 
whether  we  consider  the  seisin  found  in  the 
demandant,  actual,  or  constructive.  The 
one  or  the  other  it  assuredly  must  be,  and 
either  is  sufficient  to  support  the  action. 
The  finding  of  seisin  in  the  demandant 
necratives,  by  inevitable  consequence,  the 
seisin  of  his  mother;  for,  they  could  not 
both  be  simultaneously  seised.  Her  being 
in  life,  therefore,  at  the  commencement  of 
the  action,  opposes  no  bar  to  his  recovery, 
unless  the  objection  which  I  will  next  con- 
sider, be  sound.  That  is  this: — Although 
the  jury  find  the  seisin  of  the  demandant, 
they  find  also,  that  his  mother  was  tenant 
f^r  life,  and  living  when  the  action  was 
brought;  and  as  they  find  no  deed  or  sur- 
r^'nder  of  any  kind,  of  her  life-interest  to 
the  demandant,  his  seisin  was  wrongful  as 
to  her:  and.  being  of  that  character,  could 
not  unite  with  his  fee  in  remainder,  so  as 
to  enable  him  to  maintain  a  writ  of  right. 
This  objection  I  have  diligently  examined, 


and  I  am  clear,  that  it  must  be  pronounced 

unsound,   if   we   are   to   be   guided  by  the 

opinions    which    the    fathers    of    the 

572  common  law   have   *delivered  to   us. 
The  jury  have  expressly  found,  that 

the  demandant  was  seised  of  the  fee,  till 
the  corporation  entered  upon  him.  If  we 
must  conclude,  because  no  surrender  of  his 
mother's  interest  be  found,  that  he  disseised 
her,  still  as  a  disseisor  he  was  seised  of  the 
fee;  and  though,  if  his  mother  had  entered 
upon  him,  he  could  not,  in  a  contest  with 
her,  recover  on  his  seisin,  because  hers 
was  the  better  right;  yet  where  he  was  en- 
tered on  by  the  corporation,  having  no  bet- 
ter right,  his  seisin,  as  against  them,  was 
sufficient  to  maintain  a  writ  of  right.  For 
this  doctrine,  I  refer  to  Littleton,  §  481, 
482,  where  it  is  laid  down,  that  if  he  in 
remainder  enter  upon  tenant  for  life,  and 
disseise  him,  and  the  tenant  entereth  upon 
him,  and  then  lose  the  land  by  a  recovery 
in  a  feigned  action,  and  die;  he  in  remain- 
der may  well  have  a  writ  of  right  against 
the  recoveror,  because  the  mise  shall  be 
joined  only  on  the  mere  right.  Yet  in  this 
case,  the  seisin  of  him  in  remainder,  was 
defeated  by  the  entry  of  tenant  for  life. 
In  his  comment  on  this  passage,  my  Lord 
Coke  says,  "Here  a  disseisin  gotten  by 
wrong,  and  defeated  by  him,  that  right 
hath,  is  sufficient  to  maintain  a  writ  of 
right  against  the  recoveror  in  this  case,  for 
albeit  the  seisin  is  defeated,  between  the 
lessee  for  life,  and  him  in  remainder,  yet 
having  regard  to  the  recoveror,  who  is  a 
mere  stranger  and  hath  no  title,  it  is  suffi- 
cient against  him."  And  he  puts  this  case, 
among  others:  "If  lands  be  given  in  tail, 
remainder  to  A.  in  fee;  the  donee  die  with- 
out issue,  his  wife  privement  enseint;  A.  en- 
tereth; the  issue  is  born  and  entereth  upon 
him,  and  dieth  without  issue;  A.  shall  have 
a  writ  of  right,  of  the  seisin  which  he  had." 
These  cases  seem  to  me,  fully  to  sustain 
the  position,  that  though  Boiling  be  con- 
sidered the  disseisor  of  his  mother,  yet  the 
seisin  thus  gained  by  him,  was  sufficient  to 
maintain  his  writ  of  right  against  the  cor- 
poration, who  had  disseised  him,  and 
shewed  no  right  whatever. 

The   next   question   is,   as   to   the    public 
highway.     Does   this   disable   the   demand- 
ant  from    recovering   the    land?      It 

573  *certainly  would  not,  in  England,  as 
many  cases  shew.     I  will  cite  one  or 

two.  Lade  v.  Shepherd,  2  Strange,  1004. 
The  plaintiff  built  a  street  on  his  land, 
which  thenceforward  was  used  as  a  high- 
way. The  defendant,  having  land  parted 
from  it  only  by  a  ditch,  laid  a  bridge  over 
the  ditch,  the  end  whereof  rested  on  the 
highway.  The  plaintiff  brought  trespass 
for  this.  It  was  insisted  for  the  defendant, 
that  the  making  of  it  a  street  was  a  dedica- 
tion of  it  to  the  public,  and  therefore, 
though  the  defendant  might  be  liable  to  an 
indictment  for  a  nuisance,  yet  the  plaintiff 
could  not  sue  him  for  a  trespass  on  his 
private  property.  Sed  per  curiam.  It  is 
certainly  a  dedication  to  the  public,  so  far 
as  the  public  has  occasion  for  it,  which  is 
only  for  a  right  of  passage.  But  it  never 
was  understood  to  transfer  the  absolute 
property   in   the  soil.     Goodtitle  v.   Alkcr, 
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&c.  1  Burr.  143,  "Ejectment."  A  special 
verdict,  finding  that  the  land,  (which  is  de- 
scribed as  so  many  feet  in  width,  and  so 
many  in  breadth,)  was  a  public  street  and 
King's  highway.  Lord  Mansfield  says,  "1 
RoUe's  Abridg.  392,  Letter  B.  is  express, 
that  the  king  has  nothing  but  the  passage 
for  himself  and  his  people;  but  the  freehold 
and  all  the  profits  belong  to  the  owner  of 
the  soil."  He  continues,  "so  do  all  the  trees 
upon  it,  and  mines  under  it,  (which  may  be 
extremely  valuable.)  The  owner  may  carry 
water  in  pipes  under  it.  The  owner  may 
get  his  soil  discharged  of  this  servitude  or 
easement  of  a  way  over  it,  by  a  writ  of 
ad  quod  damnum.  It  is  like  the  property 
in  a  market  or  fair.  There  is  no  reason 
why  he  should  not  have  a  right  to  all  reme- 
dies for  the  freehold,  subject  still,  indeed, 
to  the  servitude  or  easement.  An  assise 
would  lie,  if  he  should  be  disseised  of  it;  an 
action  of  trespass  would  lie  for  an  injury 
done  to  it.  I  see  no  ground,  why  the 
owner  of  the  soil  may  not  bring  ejectment, 
as  well  as  trespass.  It  would  be  very  in- 
convenient to  say,  that  in  this  case  he 
should  have  no  specific  legal  remedy; 
and  that  his  only  relief  should  be  repeated 
actions  of  damages  for  trees  and  mines, 
salt  springs,  and  other  profits  under 
574  *ground.  It  is  true,  indeed,  that  he 
must  recover  the  land,  subject  to  the 
way;  but  surely,  he  ought  to  have  a  specific 
remedy  to  recover  the  land  itself,  notwith- 
standing its  being  subject  to  an  easement 
upon  it."  See  also,  1  Wils.  107;  6  East.  154; 
Bac.  Abr.  tit.  "Highways,"  Letter  B.  494. 
It  is  clear  from  these  cases,  (and  others 
might  be  added,)  that  in  England,  the  right 
of  way  has  been  considered  but  an  ease- 
ment, not  affecting  the  right  of  soil. 

But  it  is  said,  that  in  this  country  we  act 
on  a  more  liberal  scale;  that  the  Court  will 
look  to  the  great  principles  of  public  policy, 
and  give  them  effect;  that  the  convenience 
of  the  community  requiring  highways,  they 
must  be  had;  and  as  a  mere  right  of  way 
is  not  sufficient  for  the  full  enjoyment  of 
them,  we  must  consider  the  Commonwealth 
as  vested  with  a  base  fee  in  all  public  high- 
ways. 

I  rather  think  this  argument  would  have 
been  more  appropriately  addressed  to  the 
Legislature.  Our  business  is  with  the  law 
as  it  is;  and  where  the  power  to  be  exer- 
cised is  one  of  so  important  a  character,  as 
the  taking  away  the  property  of  the  citi- 
zen— divesting  him  of  his  eminent  domain 
in  the  soil, — I  could  not  consent  to  take  the 
step,  unless  I  saw  myself  justified  by  some 
clear  principle  of  the  common  law,  or  some 
plain  enactment  of  the  statute.  The  Eng- 
lish cases  are  pretty  strong  evidence,  that 
the  common  law  confers  no  such  power. 
I  have  looked  into  our  statutes,  and  I  can 
find  nothing  there  to  countenance  the  idea, 
that  when  a  road  is  established,  the  fee  in 
the  soil,  either  simple  or  base,  is  vested  in 
the  Commonwealth.  On  the  contrary,  I 
think  it  is  obvious,  that  a  right  of  way  is 
all  that  the  public  requires,  leaving  the 
whole  fee  in  the  owner  of  the  soil.  The 
law  directs,  that  when  application  is  made 
for  a  road,  viewers  shall  be  appointed,  who 
shall  report  the  conveniences  and  inconven- 


iences thereof.  If  the  Court  shall  be  of 
opinion,  that  the  road  will  be  convenient, 
they  shall  order  summonses  to  the  owners 
and  tenants  of  the  land,  through 
575  which  it  is  proposed  *to  conduct  it; 
and  if  any  proprietor  or  tenant  desire 
it,  a  writ  of  ad  quod  damnum  shall  issue, 
&c.  The  sheriff  shall  impanel  twelve  dis- 
creet freeholders,  &c.  who  shall  be  charged 
to  enquire  what  damage  it  will  be  of  to 
the  several  owners,  &c.  taking  into  estima- 
tion, as  well  the  use  of  the  land  to  be  laid 
open  for  a  road,  as  the  additional  fencing, 
&c.  Here  we  see  that  it  is  for  the  use 
only  of  the  land,  that  the  owner  is  com- 
pensated. Of  course,  he  can  part  with  noth- 
ing more;  and  with  that,  only  while  it  is 
used  as  a  public  road.  In  New-York,  they 
have  a  law  using  stronger  terms  than  ours, 
"that  it  shall  not  be  lawful  for  the  com- 
missioners to  lay  out  a  road  through  any 
person's  land,  without  either  the  consent 
of  the  owner,  or  paying  the  true  value  of 
the  land,  &c.  and  damages,  &c."  and  it  is 
considered  there,  that  the  establishment  of 
a  road  does  not  divest  the  owner  of  his  fee 
in  the  soil,  but  is  a  mere  easement  or  serv- 
itude. Cortelyou  v.  Van  Brandt,  2  Johns. 
Rep.  357. 

With  respect  to  the  third  point,  the 
wharf;  it  is  contended  1st,  that  the  acts  of 
Assembly  on  this  subject,  vest  the  fee  in 
the  corporation:  2d,  that  the  demandant, 
by  his  own  acts,  has  estopped  himself  from 
denying  that  right:  3d,  that  from  the  length 
of  time,  that  the  corporation  have  been  in 
the  uninterrupted  possession  of  the  wharf, 
we  must  presume  a  grant  or  release. 

As  to  the  first,  a  careful  examination  of 
the  acts  of  Assembly  has  convinced  me, 
that  they  do  not  affect  the  fee,  in  the 
slightest  degree:  that  it  never  entered  into 
the  mind  of  the  Legislature,  that  the  Ian- 
^age  they  used  could  be  understood  as 
mtending  to  take  from  the  demandant  his 
land,  and  vest  it  in  the  corporation.  It 
would  require  strong  words  indeed,  to  jus- 
tify the  imputation  of  such  intention  to  the 
Legislature.  Here,  there  are  none.  It  is 
not  worth  while,  therefore,  to  enquire 
whether  they  could  pass  such  a  law. 

2.  As  to  the  estoppel.  The  demandant, 
as  Mayor,  signed  the  ordinance  set  out 
in  the  verdict.  He  was  a  member 
576  *of  the  Common  Council,  and  one 
of  the  committee  who  reported  the 
petition  to  the  Legislature.  He  was  active 
in  the  establishment  and  erection  of  the 
wharf,  and  a  fee  simple  owner  of  a  large 
portion  of  the  lots  in  the  town,  many  of 
which  he  has  since  sold.  These  are  the 
acts  of  the  demandant,  which  are  relied  on 
to  estop  him  now,  from  contending  that  he 
is  not  divested  of  the  fee  simple,  and  the 
same  vested  in  the  corporation. 

It  must  be  remembered,  that  the  ques- 
tion here,  is  purely  legal,  arising  on  a 
special  verdict  in  a  writ  of  right,  and  has 
nothing  to  do  with  the  weight  or  effect, 
which  equity  might  give  to  the  acts  of  the 
demandant.  Upon  the  weight  or  effect  of 
those  acts,  in  that  forum,  I  wish  it  clearly 
understood  that  I  do  not  mean,  in  the 
slightest  degree,  to  pronounce.  Do  they 
amount  to  a  legal  estoppel?     That  is  the 
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simple  question.  Testing  them  by  the  defi- 
nition of  an  estoppel  given  in  the  books, 
I  cannot  discover  a  single  feature  of  re- 
semblance between  them.  Co.  Litt.  352, 
says,  "Every  estoppel  must  be  reciprocal, 
that  is,  must  bind  both  parties."  There  is 
no  reciprocity  here.  The  obligation  (if 
any,)  is  all  on  one  side.  Again,  "Every 
estoppel,  because  it  concludeth  a  man  to 
alledge  the  truth,  must  be  certain  to  every 
intent,  and  not  to  be  taken  by  argument 
or  inference."  Here,  there  is  no  certainty, 
but  every  thing  must  be  taken  by  argument 
and  inference,  and  a  very  strained  infer- 
ence too,  to  bring  it  to  any  thing  like  an 
estoppel.  Estoppels  are  odious  in  law,  as 
tending  to  shut  out  truth;  and  therefore. 
Judges  are  said  to  be  astute  to  unshackle 
the  case  from  them.  Here,  the  utmost 
astuteness  would  fail  to  bring  the  case 
within  the  doctrine. 

But  it  was  said  in  the  argument,  that  the 
acts  of  the  demandant,  and  his  looking  on 
in  silence,  while  the  corporation  was  ex- 
pending money  in  building  the  wharf, 
amounted  at  least  to  a  tacit  agreement  that 
they  should  have  it.  If  this  were  so,  (which 
I  do  not  mean  either  to  affirm  or  deny,) 
has  it  the  effect  to  convey  the  legal  title? 
Does  it  support  the  mise  joined  by  the  ten- 
ants? Assuredly  not. 
577  ♦a.  The    next    point    is,    length    of 

time.  It  is  said,  that  the  corporation 
having,  for  twenty-seven  years,  been  in  the 
uninterrupted  possession  of  the  wharf,  we 
ought  to  presume  a  conveyance  from  the 
demandant. 

Special  verdicts  leave  no  room  for  pre- 
sumption. To  presume  a  deed  here,  would 
be,  I  think,  to  contradict  the  verdict,  and 
violate  the  express  words  of  the  statute  of 
limitations.  The  verdict  finds  the  posses- 
sion of  the  corporation,  but  nothing  that 
amounts  to  a  claim  even  of  the  fee  simple. 
On  the  contrary,  the  ordinance  and  the 
petition  to  the  Assembly,  rest  their  claim 
to  the  use  of  the  wharf  on  this,  that  the 
ground  it  occupied  was  part  of  a  public 
highway,  only  thirty  feet  wide,  with  the 
river  on  one  side,  and  a  canal  on  the  other; 
so  that  their  occupation  of  it,  as  a  wharf, 
could  not  interfere  with  the  rights  of  ad- 
jacent landholders.  Their  idea  seems  to 
have  been,  that  by  the  establishment  of 
the  highway,  the  fee  was  vested  in  the  pub- 
lic; and  as  the  wharf  did  not  interrupt  the 
public's  ri^ht  of  passage,  nor  (from  the 
local  situation)  interfere  with  private  rights, 
no  one  could  object  to  their  possession  and 
use  of  the  wharf.  To  presume  a  grant,  upon 
this  finding,  would  be  to  presume  contrary 
to  their  claim.  The  shortest  period,  to 
which  the  statute  limits  the  bringing  a  writ 
of  right,  is  thirty  years.  But  if  we  say, 
that  twenty-seven  years*  possession  gives 
a  fee  simple,  do  we  not  violate  this  law, 
and  enact,  that  a  writ  of  right  cannot  be 
prosecuted  with  eflFect,  after  twenty-seven 
years?    It  seems  so  to  me. 

Several  other  objections  'were  taken,  in 
the  argument,  to  different  parts  of  the  de- 
mandant's case,  some  of  which,  it  may  be 
proper  to  notice. 

It  was  said,  that  if  it  be  decided,  that  the 
corporation  has  not  the  base  fee  contended 


for,  then  there  is  no  tenant  to  the  prscipe, 
as  there  is  no  disseisin  found.  The  tenants 
have  joined  the  mise,  whereby  they  defend 
the  tenement  aforesaid,  (describing  it  as 
in  the  count,)  as  of  right,  and  put 
themselves  upon  the  assise,  and  pray  that 
recognition  may  be  .made,  whether  they 
have  greater  right  to  hold  the  tenc- 

578  ment  *aforesaid,  as  they  now  hold  it, 
or  the  demandant  to  have  it,  as   he 

now  demandeth  it.  After  this,  it  seems  to 
me  quite  too  late  to  say,  that  there  is  no 
tenant  to  the  praecipe.  The  tenants  have, 
on  the  record,  admitted  themselves  tenants 
of  the  freehold,  and  cannot  afterwards  deny 
it.  That  this  was  so,  at  common  law,  all 
admit.  But,  it  was  urged  in  the  argument, 
that  our  statute  had  changed  the  common 
law,  in  this  respect;  that,  under  it,  non- 
tenure might  be  given  in  evidence  upon 
the  mise  joined;  and  the  case  of  Hyers  v. 
Wood,  2  Call,  488,  was  cited,  as  directly  in 
point.  It  is  true,  that  the  question  was 
raised  in  that  case,  and  that  the  Court  did 
decide  that  non-tenure  might  be  given  in 
evidence  on  the  mise  joined. 

For  the  decisions  of  this  Court,  I  am  sure 
no  man. feels  more  respect  than  I  do;  nor 
can  any  one  be  less  disposed  to  disturb 
questions  considered  as  at  rest.  But,  this 
is  a  single  decision,  by  a  bare  Court,  on  a 
point  for  the  first  time  before  it  Our 
predecessors,  (like  ourselves,)  were  with- 
out the  aid  of  books  to  resort  to;  and  it  is 
not  wonderful,  that,  under  such  circum- 
stances, they  and  we  should  sometimes  mis- 
take the  law.  If,  at  any  time,  I  venture  to 
dissent  from  their  opinions,  it  will  be  with 
real  diffidence,  and  under  a  strong  convic- 
tion of  duty.  It  is  a  liberty  which  we 
sometimes  feel  obliged  to  take  with  those 
who  have  gone  before  us;  which  our  suc- 
cessors will,  no  doubt,  taike  with  us;  and 
which,  so  far  as  regards  myself,  I  am  free 
to  admit,  they  may  have  frequent  occasion 
to  take.  The  Judges,  in  deciding  this  ques- 
tion, took  different  grounds.  Without  stat- 
ing them,  I  will  give,  as  briefly  as  I  can, 
my  own  ideas  on  the  subject. 

The  end  of  all  pleading  is  to  attain  cer- 
tainty, and  prevent  surprise.  Hence  it  is 
a  fundamental  rule,  that  the  issue  between 
the  parties  shall  present  a  single,  individual, 
simple  point.  To  this  point,  the  evidence 
must  be  confined.  To  this  point,  the  verdict 
must  respond.  On  this  point,  the  judgment 
must  be  given.  In  a  writ  of  right,  (as  in 
all    other    actions)    the    tenant    may 

579  plead  matter,  either  *in  abatement  of 
the  writ,  or  in  bar  of  the  action.     Of 

the  first  kind  are  non-tenure,  joint  tenure, 
sole  tenure,  &c.  Of  the  second,  there 
might  be,  at  common  law,  either  special 
pleas,  as  estoppel,  collateral  warranty,  &c. 
or  the  tenant  might  join  the  mise  on  the 
mere  right.  There  had  grown  up,  about 
this  most  important  writ,  so  many  niceties 
of  form  and  subtleties  of  practice,  as  to 
render  it  exceedingly  dilatory,  perplexing 
and  hazardous.  It  was  to  disentangle  it  of 
these,  that  our  act  was  passed.  This  is 
clear  from  the  title;  "an  act  for  reforming 
the  method  of  proceeding  in  writs  of  right." 
The  preamble  too,  states,  "that  for  trial  of 
disputed  titles  to  lands  in  a  more  simple 
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mode,  than  that  which  hath  most  commonly 
been  used  of  late,"  &c.  This  being  the 
avowed  object  of  the  law,  we  cannot  pre- 
sume that  the  Legislature  had  any  other: 
that  they  intended  to  vary  the  rights  and 
legal  standing  of  the  parties,  or  to  change 
the  nature  and  effect  of  the  pleadings.  The 
staute  first  prescribes  the  writ;  then  enacts, 
that  the  count  shall  be  in  the  form  which 
it  sets  out;  "to  which  count,  the  tenant  may 
plead  in  this  form,  or  to  this  effect,"  (setting 
out  the  form  used  for  joining  the  mise,) 
"and  to  such  plea,  the  replication  shall  be," 
(in  the  form  given)  "and  at  the  trial,  any 
matter  may  be  given  in  evidence,  which 
might  have  been  specially  pleaded."  The 
idea  has  been  taken  up,  that  may,  (the 
tenant  may  plead,  &c.)  means  shall;  making 
it  compulsory  on  the  tenant  to  join  the 
mise,  and  taking  away  all  pleas  in  abate- 
ment: that  to  remedy  this  mischief,  the 
law  enables  him  to  give  in  evidence  on  the 
mise  joined,  any  matter,  which  might  have 
been  specially  pleaded;  and  it  is  concluded, 
that  as  non-tenure  might  be  specially 
pleaded,  it  may  be  given  in  evidence  at  the 
trial. 

In  my  mind,  the  premises  and  the  con- 
clusion are  wholly  unsound.  May  does  not, 
in  this  case,  mean  shall.  The  tenant  is  not 
prohibited  from  pleading  in  abatement;  he 
cannot  give  non-tenure  in  evidence  on  the 
mise    joined.      Any    one    who    will    look 

at  the  law  will  see  at  once,  why, 
580      *in    three    sentences    following    each 

other,  the  Legislature,  in  the  first  and 
third,  have  used  the  word  shall,  and  in  the 
second,  may.  One  form  would  suffice  for 
every  count;  therefore,  "the  demandant 
shall  count  in  the  following  form."  The 
tenant's  defence  might  rest  on  matter  in 
abatement;  he  might  not  hold  the  land 
claimed  at  all,  or  he  might  hold  by  a  dif- 
ferent tenure.  The  act,  meaning  to  leave 
him  at  full  liberty  to  plead  these  matters, 
drops  the  imperative  shall,  and  adopts  the 
permissive  may;  as  if  saying,  provided  the 
tenant  chooses  to  rely  on  the  mere  right,  he 
may  use  this  form  of  plea.  If  the  plea  be 
used,  then  there  can  be  but  one  form  of 
replication;  and  the  act  resumes  the  style 
of  command,  "the  demandant  shall  reply 
in  the  following  form."  This,  I  think, 
would  have  been  clear  to  all,  who  had  been 
content  to  look  at  the  plain  words  and 
meaning  of  the  law;  instead  of  perplexing 
the  question,  by  resorting  to  the  rule  of 
construction,  which,  in  some  cases,  gives 
to  may  the  force  of  shall.  What  is  that 
rule?  It  seems  to  be  this:  "that  may,  when 
used  in  statutes,  means  must  or  shall,  only 
in  cases  where  the  public  interest  and 
rights  are  concerned;  and  where  the  public 
or  third  persons  have  a  claim  de  jure,  that 
the  power  shall  be  exercised."  Newburg 
Turnpike  Company  v.  Miller,  5  Johns.  Ch. 
Rep.  113,  and  the  cases  there  cited.  This 
rule,  surely,  has  nothing  to  do  with  our 
case. 

But  it  is  said,  that  though  may  should 
not  be  construed  shall;  though  the  tenant 
may  still  plead  non-tenure  in  abatement; 
yet  he  is  not  obliged  to  do  so,  as  the  law 
gives  him  a  concurrent  power,  to  give  it 
in  evidence  on  the  mise  joined. 


I  cannot  but  think,  that  this  has  been  a 
hasty  opinion,  taken  up  without  reflecting 
on  the  nature  of  the  mise,  or  the  conse- 
quence of  admitting  such  evidence.  If  non- 
tenure be  pleaded,  it  abates  the  writ;  the 
judgment  is,  that  the  tenant  go  thereof, 
without  day.  This,  all  admit,  is  no  bar  to 
another  action;  and  if  Littleton  be  correct, 
it  is  a  very  different  thing.  For  he 
681  says,  §  691,  "The  demandant,  *after 
that  judgment  is  given,  that  the 
tenant  shall  go  without  day,  may  enter 
into  the  tenements  demanded,  the  which 
shall  be  as  great  an  advantage  to  him,  as 
if  he  had  judgment  to  recover  against  the 
tenant."  But  where  the  mise  is  joined  on 
the  mere  right,  the  judgment  must  be  final 
between  the  parties.  The  jury  must  find, 
and  the  Court  must  give  judgment,  that 
either  the  demandant  or  the  tenant,  has  the 
more  ri^ht  to  hold  the  premises;  and  if 
on  this  issue,  non-tenure  is  given  in  evi- 
dence, you  give  to  it  the  effect  of  a  plea 
in  bar,  mstead  of  abatement. 

Again.  You  take  the  demandant  per- 
fectly by  surprise.  The  tenant,  by  his  plea, 
has  admitted  that  he  holds  the  land,  and 
says  he  has  the  better  right.  The  demand- 
ant replies,  that  he  has  the  better  title. 
This  is  the  issue.  All  the  evidence,  accord- 
ing to  the  settled  rules  of  pleading,  must 
relate  to  it.  The  demandant  comes  prepared 
to  prove  his  right;  when  the  tenant  springs 
a  mine  upon  him,  and  blows  him  lip,  by 
evidence  that  he  does  not  hold  the  land  at 
all.  Could  surprise  be  more  complete? 
But  mark  the  absurdity  in  another  point 
of  view.  The  tenant  pleads  that  he  holds 
the  land,  and  has  the  better  right.  In  sup- 
port of  this  plea,  you  suffer  him  to  prove 
that  he  does  not  hold  it  at  all;  and  on  this 
evidence,  the  jury  find  that  he  hath  the 
better  right  to  hold  the  land,  as  he  holdeth 
it;  and  the  Court  gives  jud^^ent  accord- 
ingly,— a  judgment  conclusive  upon  the 
right.  Is  it  possible  that  the  Legislature 
intended  to  produce  these  consequences; 
and  that,  under  the  sole  idea  of  simplifying 
the  proceedings?  Assuredly  not.  When 
the  law  says,  that  any  matter  may  be  given 
in  evidence  which  might  have  been  spe- 
cially pleaded,  it  clearly  means,  (I  think,) 
that  any  matter  which,  at  the  common  law, 
would  have  constituted  a  special  bar,  may, 
on  the  general  issue,  be  given  in  evidence. 
This  construction  makes  the  law  consist- 
ent, violates  no  rule  of  pleading,  produces 
no  absurd  or  unjust  consequence. 

In  further  evidence  that  this  construction, 
so  clearly  resulting  from  the  law  itself, 
is  the  true  one,  and  that  the 
582  ^Legislature  had  not  the  slightest 
idea  of  unsettling  the  established 
rules,  and  order  of  pleading,  the  following 
consideration  seems  to  be  decisive.  In 
1734,  and  again  in  1748,  the  Legislature 
passed  acts  (see  4  Stat,  at  Large,  402;  5 
Stat,  at  Large,  416,)  expressly  recognizing 
pleas  of  abatement  in  writs  of  right. 

The  last  law  enacts,  that  in  all  real  ac- 
tions, &c.  after  one  imparlance,  (unless  the 
tenant  shall  plead  non-tenure,  joint-ten- 
ancy, or  several  tenancy,  in  abatement,  and 
then,  after  such  plea  shall  be  over-ruled,) 
he  shall  put  himself  upon  the  grand  assise, 
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and  the  mise  shall  be  joined  upon  the  mere 
right,  "and  be  tried  at  the  next  Court  by 
16  jurors,  to  be  summoned,  tried  and  sworn, 
as  in  all  other  actions;  and  to  remove  all 
delays  and  groundless  pretences  in  saving 
the  default  of  the  tenant,  no  excuse  shall 
be  admitted  but  non-summons;  and  such 
excuse  being  allowed,  he  may  imparl,  and 
at  the  next  Court,  shall  either  plead  in 
abatement,  or  put  himself  upon  the  grand 
assise  as  aforesaid."  Now,  we  cannot  pos- 
sibly suppose  that  the  Legislature  of  1786, 
was  ignorant  of  the  existence  of  this  law. 
That  they  did  not  mean  to  repeal  it,  is 
most  clear.  The  irresistible  conclusion 
seems  to  be,  that  they  intended  to  leave 
pleas  in  abatement  exactly  where  they 
stood.  These  pleas  were  not  conclusive  of 
the  right,  and  formed  no  part  of  those 
perplexing  subtleties,  which  it  was  the  pur- 
pose of  the  law  to  reform.  It  was  "for  the 
trial  of  disputed  titles  to  land  in  a  more 
simple  way,"  (as  the  preamble  tells  us,) 
that  the  law  was  passed.  A  plea  in  abate- 
ment never  tries  the  title;  therefore,  the 
law  takes  no  notice  of  them,  but  regulates 
those  proceedings  only,  which  put  the  mere 
right  in  issue. 

In  further  support  of  this  opinion,  I  will 
avail  myself  of  the  highly  respectable  au- 
thority of  the  Federal  Court,  deciding  land 
titles  from  Kentucky,  depending  upon  the 
laws  of  Virginia,  and  bringing  into  question 
the  construction  of  the  very  act  I  have  been 
considering.     Green  v.  Liter,  8  Cranch,  229, 

Story,  J.  delivering  the  opinion  of 
583      *the  Court,  says,  "It  is  clear,  at  the 

common  law,  that  non-tenure,  joint- 
tenure,  sole-tenure,  and  several  tenure, 
were  good  pleas  in  abatement  to  a  writ  of 
right.  But  they  could  only  be  pleaded  in 
abatement;  for  the  tenant,  by  joining  the 
mise,  or  pleading  in  bar,  admitted  himself 
tenant  of  the  freehold.  Such  pleading  in 
bar  was  an  admission  that  he  had  a  ca- 
pacity to  defend  the  suit;  and  he  was  es- 
topped by  his  own  act,  from  denying  it. 
The  act  of  Virginia  of  1786,  ch.  27,  reform- 
ing the  proceedings  on  writs  of  right,  was 
nat  intended  to  vary  the  rights  or  legal 
predicament  of  the  parties.  It  did  not, 
therefore,  intend  to  change  the  nature  and 
effect  of  the  pleadings;  and  notwithstand- 
ing that  act,  the  tenant  shall  have  the  full 
benefit  of  the  ordinary  pleas  in  abatement. 
It  is  true,  that  the  act  provides,  that  the 
tenant,  at  the  trial,  may,  on  the  general 
issue,  give  in  evidence  any  matter,  which 
might  have  been  specially  pleaded.  But 
this  provision  is  manifestly  confined  to 
matters  in  bar.  It  would  be  absbrd  to  sup- 
pose, that  the  Legislature  meant  to  give  to 
a  mere  exception  in  abatement,  the  full 
effect  of  a  perfect  bar  on  the  merits,  which 
would  be  the  case,  if  such  an  exception 
would  authorise  a  verdict  for  the  tenant, 
on  the  issue  joined  on  the  mere  right."  See 
also.  Liter  v.  Green,  2  Wheat.  306,  where 
it  is  distinctly  laid  down,  that  matter  in 
abatement  must  be  pleaded,  and  cannot  be 
given  in  evidence  on  the  mise  joined.  I 
have  been  thus  full  on  this  point,  because 
T  was  anxious  to  shew  the  strength  and 
solidity  of  the  ground,  on  which  I  have 
ventured  to  dissent  from  a  decision  of  this 
Court. 


Another  objection  taken  by  the  counsel 
for  the  tenants,  is,  that  the  count  sets  out 
defectively  the  boundaries  of  the  land.  At 
the  common  law,  the  tenant,  if  uncertain  as 
to  the  premises  demanded,  might  pray  a 
view  before  pleading;  that  is,  that  the  jury, 
or  a  part  of  them,  might  have  a  personal 
view  of  the  tenement.  If  he  pleaded,  he 
waived  the  view,  and  could  not  afterwards 
object  for  uncertainty.  Britt.  Ch.  45;  Fitz. 
N.  B.  178.  Views  were  greatly  abused,  to 
the  purposes  of  delay,  as  may  be  seen 

584  from  what  *Lord  Mansfield  says,  1 
Burr.  252;  and  the  rule  there  estab- 
lished by  the  Court,  to  correct  the  abuse. 
With  us,  they  were  abolished  as  early  as 
1734;  4  Stat,  at  Large,  402.  To  supply  the 
information  afforded  by  a  view,  our  Legis- 
lature enacted,  that  the  demandant  should 
insert  in  his  count,  the  boundaries  of  the 
land.  If  the  tenant  be  uncertain  as  to  the 
land  demanded,  and  the  count  be  too  de- 
fective to  give  him  that  knowledge,  which, 
at  common  law,  he  would  derive  from  the 
view,  he  may  demur  to  the  count.  But  as, 
by  a  plea  at  common  law,  he  waived  the 
view,  and  took  upon  himself  a  knowledge 
of  the  land;  so,  under  the  statute,  by  join- 
ing the  mise,  he  equally  waives  all  objec- 
tion to  the  description  of  the  land  in  the 
count,  and  admits  himself  to  hold  the  prem- 
ises demanded.  Having  thus,  on  the 
record,  admitted  himself  tenant  to  the 
praecipe  and  gone  to  issue  on  the  mere 
right,  he  can  never  after  object  to  the  count. 
This  is  clearly  the  doctrine  of  common 
sense,  as  well  as  common  law;  and  is,  I 
think,  strongly  supported  by  the  decisions 
of  this  Court.  The  case  which  is  most  sat- 
isfactory on  this  point,  is  Lovell  v.  Arnold, 
2  Munf.  167.  There,  the  count  demanded 
a  tenement  containing  sixty  acres,  included 
in  a  larger  tract  of  850  acres,  which  (850 
acres)  it  described  by  metes  and  bounds; 
but  of  the  60  acre  tenement,  there  was  no 
further  description.  Now,  I  hold,  that 
nothing  could  be  more  uncertain  than  this 
description.  If  it  had  been  60  acres,  part 
of  a  tract  of  100,000;  or  60  acres  within  a 
county,  whose  boundaries  were  given,  it 
would  have  afforded  just  as  much  informa- 
tion as  to  the  individual  60  acres  demanded, 
as  this  count  did.  The  tenant  joined  the 
mise,  and  in  his  plea  described  the  tenement 
in  the  precise  terms  of  the  count.  The 
verdict  was  for  the  demandant,  and  the 
Court  rendered  judgment.  On  appeal,  it 
was  objected  here,  that  the  boundaries  were 
defectively  set  out  in  the  count.  Judge 
Brooke,  (after  stating  the  objection,)  says, 
"upon  a  demurrer  to  the  count,  it  is  possible 
these  objections  might  be  entitled  to  gri*€At 

consideration;  but  the  tenant  admits 

585  the  description  ♦to  be  sufficiently 
certain,  by  his  plea,  &c.  The  objec- 
tions of  this  kind,  (he  adds)  which  were 
urged  in  Turberville  v.  Long,  were  much 
stronger,  but  they  were  over-ruled."  Judge 
Roane  says,  "As  to  the  sufficiency  of  the 
count  in  this  case,  I  am  inclined  to  concur 
in  the  opinion  just  delivered,  upon  the  au- 
thority of  the  decisions  in  this  Court,  of 
Turberville  v.  Long,  and  Fagg  v.  Beverley." 
Judge  Fleming  says,  "With  respect  to  the 
first  point,  the  count  demands  60  acres,  &c. 
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included  in  a  larger  tract  of  850,  the  bounds 
of  which  (850)  are  sufficiently  described. 
The  tenant,  in  his  plea,  after  describing  the 
land  precisely  as  it  is  in  the  count,  'putteth 
himself  on  the  assise,  and  prayeth  recogni- 
tion to  be  made,  whether  he  hath  greater 
right  to  have  the  tenement  aforesaid,  with 
the  appurtenances,  as  he  now  holdeth  it, 
or  the  said  Elisha  Arnold,  to  have  it,  as  he 
now  demandeth  it;*  and  issue  thereupon,  in 
due  form,  which  seems  to  me,  a  sufficient 
acknowledgment  of  the  land  in  question." 
These  opinions  abundantly  prove,  that  after 
joining  the  mise,  it  does  not  lie  with  the 
tenant  to  object  to  the  count  for  uncer- 
tainty. But  yet  if  no  boundaries  are  set 
out  in  the  count,  and  nothing  occurs  in  the 
progress  of  the  cause  (such  as  the  plea  of 
the  tenant,  a  survey,  or  the  finding  of  the 
jury,  &c.)  to  supply  the  defect,  and  afford 
such  certainty  as  would  authorise  a  judg- 
ment, and  enable  the  sheriff  to  deliver  pos- 
session; the  Court  might,  I  presume,  refuse 
to  render  judgment,  and  send  the  cause 
hack  for  a  repleader,  the  issue  being  im- 
material. The  entry,  in  such  case,  would 
be,  that  the  parties  replead  (quod  partes 
replacitent)  and  they  must  begin  again  at 
the  first  fault,  which  occasioned  the  im- 
material issue.  2  Tidd.  829;  2  Salk.  579; 
1  Chitt.  PI.  631,  2,  3.  This,  I  decline  to 
think,  would  be  the  correct  course,  though 
I  do  not  give  a  positive  opinion  on  the 
point,  as  that  is  not  necessary  to  the  de- 
cision of  the  case  before  us.  However  de- 
fective the  count  might  be  considered  here 
(and  I  do  not  stop  to  enquire  whether  it  be 
so  or  not,)  the  finding  of  the  jury  has  given 
so  precise  and  accurate  a  description 
586  of  the  tenement  ♦demanded,  that 
there  cannot  be  the  slightest  doubt 
on  the  questions  of  identity  and  certainty; 
and  the  cases  of  Long  v.  Turberville,  and 
Lovell  V.  Arnold,  already  cited,  shew  that 
the  want  of  description  in  the  count,  may 
be  supplied -by  the  finding  of  the  jury. 

On  every  view  of  the  case,  therefore,  I 
am  clearly  of  opinion,  to  reverse  the  judg- 
ment of  the  Court  below,  and  render  judg- 
ment for  the  demandant. 

The  other  Judges  concurred,  and  the 
judgment  was  reversed.* 


Poage  V.  Bell  and  Others.f 
December.  1825. 

Deed  of  Tract— Perfonalty— Injunction  Salet -Claim 
of  Third  Porgon.- Where  personal  property  la 
conveyed  by  deed  of  trust,  and  a  claim  is  set  np 
by  a  third  person,  a  Court  of  Equity  onirht  not  to 
injoin  a  sale  under  the  deed,  but  should  leave  the 
party  to  bis  le^al  remedy.    ....  ^ 

Rxturea  —  Stills  —  Carding  Machines  —  Q  u  «  r  e.  — 
Whether  stills,  cardinir  ipachlnes.  and  things  of 
the  like  nature,  are  to  be  considered  as  real  or 
personal  property.     .  ^.  _    ^       .  ^     _^      . 

Deeds  -  Construction  — Sobject  for  Law  Court.— A 
question  concerninir  real  property,  depehdluir  on 
the  constt-uctlon  of  a  deed,  is  a  proper  subject  for 
a  Ck)urt  of  Law. 


*Jui>os  COAiiTSB.  absent. 

tPor  moooffraphlc  note  on  Fixtures,  see  end  of  case. 

For  sequel  of  principal  case,  see  Poaffe  v.  Bell.  8 

tl&ed  of  Trust-Personalty- Injunction    to  Sale.— 

Sec  monographic  noU  on  "Injunctions"  appended 
to  Claytor  v.  Anthony.  15  Qratt  518.  The  principal 
case  is  cited  in  Shepherd  v.  QrofT.  84  W.  Va.  126.  11 
S.  E.  Rep.  908. 


This  was  a  suit  brought  in  the  Staunton 
Chancery  Court,  by  William  Poage,  against 
James  Bell,  William  Bell,  Samuel  Clarke, 
and  Frederick  Imboden. 

The  bill  states,  that  on  the  16th  day  of 
December,  1818,  Imboden  conveyed  in  trust 
to  Thomas  Taylor  and  Samuel  Clarke,  cer- 
tain real  estate  lying  in  and  adjoining  the 
town  of  Waynesborough,  to  secure  certain 
debts  due  to  Ellis  &  Allan,  Seymour  Scott, 
Charles  A.  Jacob  and  Samuel  Mordecai: 
that  Imboden  obtained  an  injunction  to 
prevent  the  trustee  Thomas  Taylor,  (who 
was  authorised  to  act  alone,)  from  proceed- 
ing under  the  said  trust;  which  was 
687  afterwards  *dissolved.  In  conse- 
quence of  this,  the  said  Taylor  pro- 
ceeded to  execute  the  trust  created  by  the 
said  deed,  and  exposed  the  said  estate  for 
sale,  on  the  15th  day  of  April,  1818.  At 
the  time  of  this  sale,  it  was  not  known  that 
there  were  other  incumbrances  on  the  said 
estate,  created  before  that  under  which  it 
was  proposed  to  sell.  These  incumbrances 
were,  a  deed  of  trust  for  the  benefit  of 
Samuel  Blackburn,  which,  at  the  date  of 
the  sale,  had  been  purchased  by  James 
Bell;  one,  for  the  benefit  of  John  M'Cue; 
an  incumbrance  for  a  balance  due  the  exec- 
utors of Rhodes,  on  account  of  the 

original  purchase  money  of  the  said  estate, 
or  a  part  thereof;  and  a  deed  of  trust  for 
the  benefit  of  William  and  James  Bell.  A 
general  estimate  of  these  incumbrances 
was  made,  and  their  aggregate  amount 
rated  at  $23,000.  This  was  explained  to 
the  persons  present,  and  they  were  informed 
that  the  purchaser  must  extinguish  these 
previous  incumbrances,  whatever  they 
might  be,  and  pay  such  sum  as  he  should 
bid,  on  account  of  the  debts  due  to  the  said 
Ellis  &  Allan,  and  others.  James  Bell, 
being  proprietor  of  the  interest  of  Samuel 
Blackburn,  and  part  proprietor  of  the  in- 
terest secured  by  the  trust  deed  for  the 
benefit  of  William  and  James  Bell,  and 
having  the  control  of  that  interest,  bid 
$12,000  over  and  above  the  said  previous 
incumbrances.  The  property  was  struck 
off  to  him;  and  he  entered  into  arrange- 
ments to  pay  the  creditors  under  the  deed 
of  the  16th  of  December,  the  sum  of 
$12,000.  Since  that  time,  the  said  James 
Bell  has  extinguished  the  incumbrances  of 
the  said  John  M'Cue;  so  that  it  is  now 
understood,  that  the  security  in  the  land 
is  discharged.  It  is  also  understood,  that 
William  Bell  has  no  longer  any  interest, 
having  disposed  of  his  to  the  said  James. 

The  said  Imboden  being  largely  indebted 
to  the  complainant,  on  the  7th  of  January, 
1817,  executed  to  Samuel  Clarke,  a  con- 
veyance in  trust,  embracing  sundry  parcels 
of  land,  and  a  variety  of  personal  property, 
to  secure  the  complainant's  debt.  This 
debt  being  due  and  unpaid,  and  the  said 
Imboden  requesting  the  property  to 
588  be  sold,  the  *trustee  proceeded  to 
sell  the  property  conveyed  in  the 
said  deed  of  trust,  except  the  twenty  acres 
of  land,  mentioned  as  "adjoining  the  land 
of  John  Guthrie,  and  the  land  of  the  said 
Imboden,  being  the  residue  of  42  acres  con- 
veyed to  said  Imboden  by  James  Hays." 
This    land,    the    trustee    was    forewarned 
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by  the  said  James  Bell  from  selling, 
he  claiming  a  lien  upon  it,  under  the 
deed  of  the  14th  of  August,  1815,  for 
the  benefit  of  William  and  James 
Bell,  The  complainant,  not  wishing  to  have 
a  contest,  desisted,  and  it  was  not  sold.  Of 
the  personal  property,  the  waggon  and 
teams,  with  a  part  of  the  gears,  were  not 
sold,  because  they  were  not  to  be  found. 
Two  stills,  with  the  vessels  belonging  to 
them,  and  the  moities  of  two  carding  ma- 
chines, were  not  sold,  because  the  said 
James  Bell  claimed  them  under  the  said 
deed  of  the  14th  of  August,  1815.  A  large 
balance  remained  due  to  the  complainant, 
after  this  sale.  James  BeU  directed  the 
trustee  under  the  deed  of  the  14th  of 
August,  1815,  to  sell  the  20  acres  of  land 
above-mentioned;  and  the  trustee  adver- 
tised the  same  for  sale.  This  land  was  not 
included  in  the  deed  of  the  14th  of  August, 
1815,  because  it  was  not  "in  or  adjoining 
the  town  of  Waynesborough,"  as  other  land 
intervened  between  it  and  the  said  town. 

The  complainant  also  alledged,  that  the 
purchase  of  the  said  Bell  was  a'  complete 
extinguishment  of  his  claim,  under  the  deed 
of  the  14th  of  August,  1815,  because  he 
became  liable  in  equity  to  the  payment  of 
the  previous  incumbrances.  The  complain- 
ant caused  his  trustee  to  advertise  the  said 
20  acres  of  land,  the  stills,  vessels,  and  the 
moities  of  the  carding  machines. 

The  bill  prays,  that  the  trustee  in  the 
deed  for  the  benefit  of  William  and  James 
Bell  may  be  restrained  from  proceeding  on 
the  said  deed  of  trust,  until  the  further 
order  of  the  Court;  and  that  the  said  Bell's 
claim  to  the  said  20  acres  of  land,  to  the 
stills,  vessels,  and  carding  machines,  so  far 
as  it  conflicts  with  the  rights  of  the  com- 
plainant, may  be  annulled,  &c. 

An  injunction  was  awarded. 
589  *William  and  James  Bell  severally 

answered,  denying  that  the  purchase 
by  James  Bell,  under  the  deed  of  trust  in 
favor  of  Ellis  &  Allan,  was  an  extinguish- 
ment of  their  claim,  under  the  deed  of  the 
14th  of  August,  1815:  that  the  20  acres  of 
land,  mentioned  in  the  bill,  were  embraced 
in  that  deed;  because,  at  the  time  of  its 
execution,  the  said  land  did  adjoin  the  town 
of  Waynesborough;  though  it  is  said,  that 
it  became  afterwards  separated  from  the 
town,  by  Imboden*s  selling  an  intervening 
piece  of  land.  As  to  the  stills,  vessels,  and 
carding  machine,  they  deny  that  the  com- 
plainant had  any  title  to  them,  because  they 
are  distinctly  embraced  in  the  trust  deed  of 
August,  1815;  and  they  are  moreover  em- 
braced in  the  trust  deed  in  favor  of  Ellis 
&  Allan.  The  distillery  and  carding  ma- 
chine were  erected  and  in  operation,  at  the 
time  when  the  said  deed,  last  mentioned, 
was  made,  and  were  a  part  of  the  freehold 
which  passed  under  that  deed;  and  if  so, 
they  were  sold  to  the  respondent  James, 
by  the  trustee  in  that  deed,  and  passed  to 
him  with  the  rest  of  the  freehold. 

The  respondent  James  Bell  denied,  that 
he  made  the  purchase  aforesaid,  upon  the 
terms  stated  in  the  bill.  The  terms  of  the 
sale  were  not,  as  alledged,  that  the  pur- 
chaser should  pay  off  the  prior  incum- 
brances.    Those  terms  only  required,  that 


the  purchaser  should  pay  the  sum  of  money 
that  he  bid,  and  take  such  right  as  the 
trustee  could  lawfully  convey,  these  prior 
incumbrances  being  known,  &c. 

Depositions  were  taken;  and  the  Chan- 
cellor dissolved  the  injunction  and  dis- 
missed the  bill.    Poage  appealed. 

Leigh,  for  the  appellant,  contended:  1. 
That  the  Chancellor  ought  to  have  directed 
an  issue  as  to  the  terms  of  the  sale,  as  the 
evidence  was  contradictory,  and  a  jury 
were  the  proper  tribunal  to  decide  on  its 
weight,  2.  Bell  was  not  entitled  to  the  20 
acres  of  land,  because  it  did  not  ''adjoin 
the  town  of  Waynesborough,"  as  described 
in  the  deed  for  his  benefit.  3.  The  stills, 
with  the  vessels  belonging  to  them,  and  the 
moiety  of  two  carding  machines,  were 

590  '*'to  be  considered  as  chattels  and  not 
as  a  part  of  the  freehold.    To  prove 

this,  he  referred  to  7  Bac,  Abr.  tit.  "Waste," 
C.  §  6,  p.  257,  that  where  a  furnace  is  fixed 
in  the  middle  and  not  to  the  wall  of  a 
house,  it  is  a  chattel.  The  case  of  Elwes 
V.  Maw,  3  East.  28,  shews  the  distinction 
between  instruments  of  trade,  and  the  im- 
provements of  the  freehold  and  inherit- 
ance. The  first  are  personal,  the  latter, 
real.  1  Atk.  478,  Ex  parte  Quincy,  proves, 
that  between  vendor  and  vendee,  such 
things  will  not  come  under  the  description 
of  appurtenances.  4.  The  waggon  and  team 
were  pledged  to  Poage,  and  Bell  had  no 
right  to  sell  them. 

Johnson,  for  the  appellees. 

As  to  the  20  acres  of  land,  they  were  in- 
cluded in  Bell's  deed,  and  the  evidence 
proves  that  they  were  considered  as  be- 
longing to  the  tract,  which  is  acknowledged 
to  have  been  conveyed. 

No  issue  ought  to  have  been  directed  in 
this  case,  as  to  the  terms  of  sale,  because 
the  evidence  was  not  equivocal,  but  all 
against  Poage's  claim. 

As  to  the  stills,  &c.  the  English  authori- 
ties are  not  applicable  to  this  country.  The 
universal  custom  here,  is  to  consider  them 
as  part  of  the  freehold,  and  the  intention 
of  the  parties  is  apparent  from  the  deed. 

The  question  respecting  the  waggon  and 
team,  ought  not  to  be  tried  in  a  Court  of 
Equity,  as  the  plaintiff  had  a  plain  remedy 
at  law,  in  an  action  of  detinue,  trover,  or 
action  on  the  case. 

December  18.    JUDGE  COALTER: 

As  to  the  twenty  acres  of  land,  which  the 

appellant  was  about  to  have  sold  under  his 

deed  of  trust,  but  was  forbidden  to  do   so 

by    the    appellees,    who    claimed    it    under 

their  deed,  I  think  the  appellant  prop- 

591  erly  came  into  a  Court  of  *Equity; 
as   well  for  the   purpose  of   settling 

the  question,  whether  it  was  embraced  by 
both  deeds,  as  to  have  the  other  question, 

f rowing  out  of  the  sale  by  the  trustee 
ay  lor,  also  settled,  in  case  it  .was  em- 
braced; and  then  the  first  question  is, 
whether  it  is  conveyed  by  the  deed  of  trust 
to  Clarke  of  the  14th  of  August,  1815. 

I  think  it  was  not  the  intention  of  the  par- 
ties to  convey  it;  and,  that  if  it  was,  the  de- 
scription given  of  it  in  the  deed,  in  the  first 
place,  is  not  according  to  its  locality,  and 
is,  moreover,  too  vague  and  uncertain  to 
affect  a  subsequent  incumbrancer,  without 
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notice  that  such  was  the  intention  of  the 
deed;  and  the  more  especially,  when  every 
act  of  the  parties,  down  to  the  time  when 
the  appellee  forbade  a  sale  of  it  by  the 
trustee  of  the  appellant,  goes  to  shew  that 
such  was  not  the  intention. 

How  are  the  facts  as  to  this  matter?  In 
the  first  place,  I  do  not  understand  the 
answers  of  either  of  the  Bells  to  alledge, 
that  they  had  their  eye,  at  all,  on  this  piece 
of  land,  or  that  they  ever  knew  that  it  be- 
longed to  Imboden.  It  had  only  been  con- 
veyed to  him  by  the  executor  of  Hays,  a 
few  months  before  the  14th  of  August,  1815; 
and  in  fact,  they  might  as  well  claim  the 
part  sold  to  Guthrie,  as  that  was  not  con- 
veyed until  long  after,  though  perhaps, 
sold  before.  But,  unless  they  had  notice  of 
that,  the  legal  title  was  in  their  trustee,  and 
now  is;  as  also  the  title  to  the  four  acres 
sold  in  1816,  to  Brown.  The  most  they 
contend  for  is,  that  the  twenty  acres  joined 
an  alley  of  the  town  of  Waynesborough, 
and,  therefore,  falls  within  the  description 
of  the  deed.  The  defendant,  James  Bell, 
in  his  answer  says,  "the  said  twenty  acres, 
as  this  respondent  understands  and  be- 
lieves/' (not  that  he  so  understood  it  at 
the  time  of  the  conveyance,)  "was  then 
parcel  of  a  tract  somewhat  larger,  which 
did  actually  join  the  town  of  Waynes- 
borough.  Since  the  making  of  that  deed, 
this  respondent  understands  and  believes, 
that  the  said  Imboden  hath  sold  part  of  the 
said  tract  adjoining  the  town,  so  as  to  leave 

the  said  twenty  acres,  the  residue, 
692      *separated  a  small  distance  from  the 

town."  And  in  the  preceding  clause, 
he  says,  "this  respondent  believes  that  the 
twenty  acres  of  land,  which  the  plaintiff 
alledges  not  to  be  within  the  deed,  is  dis- 
tinctly embraced  within  it,  and  it  was 
clearly  the  intention  of  the  parties  to  em- 
brace it;"  that  is,  as  I  understand  him,  if 
this  tract  did  join  the  four  acres,  which  did 
join  the  town,  it  was  clearly  their  intention 
to  convey  it  by  the  deed;  not  that  they  had 
their  eye  upon  it  particularly,  for  if  so,  he 
could  easily  have  stated  that  fact.  Again; 
when  he  comes  to  take  testimony  in  rela- 
tion to  its  locality,  and  under  the  appre- 
hension that  it  cannot  be  united  to  the  four 
acres,  he  proves  that  it  joins,  on  one  whole 
side,  the  tract  of  289  acres,  purchased  of 
Kstil,  which  is  conveyed  in  the  deed,  and 
that  one  whole  side  of  the  four  acres  also 
adjoins  that  tract,  and  as  this  large  tract 
joined  the  town,  so  also,  it  is  contended, 
did  these  adjoining  tracts.  Now,  if  they 
were  really  intended  to  be  conveyed,  what 
better  or  more  appropriate  description 
could  have  been  given  of  them,  than  to 
specify  the  quantity,  and  call  for  them  as 
adjoining  that  tract?  Or,  if  the  quantity 
was  not  known,  or  the  person  by  whom 
conveyed,  at  least  to  call  for  them  as  ad- 
joining that  tract? 

But  in  1816,  Imboden,  at  a  public  sale, 
sells  the  four  acres  to  Brown,  and  Bell 
soon  after  gets  possession  of  his  bond  on 
another  transaction  between  him  and  Im- 
boden. In  addition  to  this,  on  the  sale  by 
the  trustee  Taylor,  under  the  deed  for  the 
Richmond  creditors.  Bell's  whole  claim  is 
estimated  as  a  prior  lien  on  the  other  prop- 


erty clearly  embraced  in  both  of  those 
deeds.  If  he  had  a  further  lien  on 
other  land,  the  Richmond  creditors 
were  entitled  to  throw  him  upon  that, 
so  far  as  it  would  go,  in  exonera- 
tion of  the  property  they  were  selling. 
Other  bidders  went  on  the  ground,  that  the 
property  sold  was  chargeable  with  the 
whole  of  Bell's  debt.  If  he  knew  that  he 
could  resort  to  this  land,  he  stood  on  better 
grounds  than  they  did,  and  this  conceal- 
ment was  a  fraud  on  the  Richmond  cred- 
itors.     But    his    claim   of   his    entire 

593  debt,  *as  a  charge  on   the  property 
then  selling,  was  not  only  a  suppres- 

sio  veri,  but  a  suggestio  falsi,  as  to  them. 

If  it  be  said,  that  this  was  a  fraud  only 
on  them,  of  which  the  appellant  cannot 
avail  himself,  I  answer,  that  he  will  not  be 
permitted  to  suggest  that  he  committed  a 
fraud  on  any  one.  The  truth  is,  he  did  not 
intend  any  such  thing;  and  a  claim  to  this 
land  is  entirely  an  after  thought.  The  se- 
curity was  abundant,  at  that  time,  independ- 
ent of  this  land.  That  sale  proved  it;  for 
he  gave  $1200  more  than  the  debts  of  both 
the  Bells,  and  all  the  other  prior  liens;  so 
that,  in  reality,  there  was  no  necessity  to 
encumber  it. 

But  do  the  twenty  acres  in  fact,  join  the 
four  acres,  so  as  to  be  said  to  join  the  town? 
This  seems  to  me  to  be  very  uncertain  from 
the  survey.  There  had  been  a  private  alley, 
not  one  belonging  to  the  town,  dividing 
them,  and  which  had  been  established  by 
prior  owners;  so  that,  if  they  do  join,  it 
can  only  be  at  a  point,  where  that  alley 
comes  to  the  line;  and  even  that  is  to  be 
eked  out  by  a  supposed  mistake  of  chain 
carriers,  &c.  so  that  I  incline  to  think  they 
do  not  join,  even  at  that  point.  If  resort  is 
had  to  the  large  tract,  in  order  to  join 
these  twenty  acres  to  the  town,  it  only 
eked  out  by  a  supposed  mistke  of  chain 
serves  to  shew,  as  before  stated,  that  if 
that  was  the  intention,  it  was  a  description 
negligently  or  designedly  too  vague  to  af- 
fect a  subsequent  incumbrancer.  But  in 
fact,  that  is  also  an  after  thought. 

But  what  does  the  deed  itself  say?  After 
describing  the  289  acre  tract,  not  only  by 
quantity,  bounding,  &c.  but  the  person  from 
whom  purchased,  it  proceeds  to  convey 
also,  all  the  real  estate  held  or  in  anywise 
belonging  to  the  said  Imboden  and  wife, 
in  or  adjoining  the  town  of  Waynes- 
borough,  together  with  the  merchant  mill, 
carding  machine,  distillery,  dwelling  house 
and  barn,  and  the  lots  of  land  on  which 
the  said  mill,  &c.  are  severally  situated;  to 
have  and  to  hold  the  said  tract  of  land, 
mill,  distillery,  &c.  and  lots  of  land  herein- 
before mentioned,  to  be  hereby  granted  and 
intended  to  be  conveyed,  &c.  shewing 

594  *that  the  tract  of  289  acres,  and  the 
lots  of  land  on  which  the  mill,  houses, 

&c.  were  severally  situated,  were  the  objects 
of  the  deed. 

All  these  circumstances  convince  me,  that 
these  twenty  acres  never  were  thought  of 
at  the  time  the  deed  was  executed;  and  that 
even  if  they  do  join  the  four  acres,  as  the 
party  cannot  now  claim  this  land  as  a  part 
of  his  trust  fund,  but  by  charging  himself 
with  a  fraud  on  the  Richmond  creditors,  he 
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shall  not  be  permitted  to  do  so.  If  any  per- 
son has  a  right  to  charge  these  lands  against 
the  appellant,  it  appears  to  me  it  is  the 
Richmond  creditors. 

On  this,  and  without  having  fully  made 
up  my  opinion  on  the  other  ground  taken 
in  the  bill,  in  relation  to  this  land,  I  am  of 
opinion  to  reverse  the  decree,  and  perpetu- 
ate the  injunction. 

As  to  the  other  matters,  the  bill  ought 
to  be  dismissed,  but  without  prejudice  to 
any  suit  at  law  which  the  appellant  may  be 
advised  to  institute,  as  to  any  other  subject 
conveyed  to  his  trustee. 

The  PRESIDENT,  delivered  the  opinion 
of  the  Court: 

The  questions  raised  as  to  the  waggon 
and  teams,  the  stills  and  carding  machines, 
more  properly  belong  to  a  Court  of  Law 
than  to  a  Court  of  Equity.  As  to  the 
waggon  and  teams,  whether  they  were  em- 
braced in  the  deed  to  Poage,  and  Bell  re- 
sponsible for  their  value,  were  questions 
proper  to  be  determined  in  an  action  at 
law,  by  Poage*s  trustee  against  Bell. 

As  to  the  carding  machines  and  stills,  if 
they  were  a  part  of  the  freehold.  Bell  pur- 
chased them  under  the  sale  by  Taylor,  and 
is  entitled  to  them.  If  they  were  not  a 
part  of  the  freehold,  he  acquired  no  title 
to  them  by  his  purchase;  and  this  ques- 
tion was  also  proper  for  the  decision  of  a 
Court  of  Law,  in  an  action  by  Poage's  trus- 
tee against  Bell.  As  to  all  these  sub- 
595  jects,  the  remedy  at  law  *was  clear, 
adequate  and  unembarrassed,  and  a 
Court  of  Equity  can  entertain  no  jurisdic- 
tion of  them. 

As  to  the  land  in  controversy,  whether 
it  was  included  in  the  deed  for  the  benefit 
of  the  Bells  or  not,  was  also  a  proper  ques- 
tion for  a  Court  of  Law;  yet  the  plaintiff 
has  an  equity  as  to  this  subject.  He  avers, 
that  if  it  is  included  in  the  deed  for  the 
benefit  of  the  Bells,  they  have  no  lien  on 
it,  since  their  debt  was  wholly  extinguished 
by  Bell's  purchase  from  Taylor,  the  trus- 
tee of  Ellis  &  Allan;  and  the  legal  title, 
standing  in  the  way  of  his  remedy  at  law, 
ought  to  be  removed  by  a  Court  of  Equity. 

As  to  the  question,  whether  Bell's  pur- 
chase from  Taylor  was  an  extinguishment 
of  his  debt;  if  that  depended  on  the  precise 
words  used  by  Taylor,  in  announcing  the 
terms  of  the  sale,  there  would  be  some 
doubt.  The  witnesses  differ  in  their  repre- 
sentations of  his  expressions;  some  saying 
that  he  exhibited  a  statement  of  the  amount 
of  all  prior  incumbrances  on  the  land,  in- 
cluding the  whole  of  Bell's  debt,  amount- 
ing in  all  to  upwards  of  $23,000,  and 
declared  that  the  purchaser  was  to  pay  the 
amount  of  these  liens,  and  that  the  sum 
he  bid  was  to  be  paid  to  the  Richmond 
creditors.  Others  state  that  he  said,  after 
exhibiting  the  statement  of  prior  incum- 
brances, that  the  property  was  sold  subject 
to  those  incumbrances.  But  circumstances 
occurred,  which  shew  that  in  whatever 
terms  the  sale  was  announced,  it  was  the 
clear  understanding  of  all  parties,  that  the 
biddings  were  to  be  made  upon  the  sup- 
position, that  the  whole  of  the  prior  incum- 
brances   were    to    be    charged    upon    the 


property  in  the  hands  of  the  purchaser. 
Bell  himself  and  his  trustee,  made  a  state- 
ment of  the  amount  of  Bell's  incumbrance, 
and  during  the  biddings,  told  Taylor  that 
he  had  estimated  their  lien  at  about  $500 
too  much;  when  Taylor  observed,  that  it 
made  no  odds,  as  the  purchaser  took  the 
property,  subject  to  all  the  incumbrances, 
no  matter  what  was  their  amount.  Again: 
Ellis  &  Allan  had  (in  order  to  give  effect 
to  an  injunction,  which  they  had  obtained* 
to  prevent  Bell's  trustee  from  selling, 

596  as  he  *had  advertised,  on  the  day  that 
Taylor  sold)   paid  to  Bell  $7000,  on 

account  of  his  lien.  This  $7000  was  not 
credited,  either  in  the  statement  made  by 
Taylor  or  Bell,  of  the  amount  of  BelKs 
lien  on  the  land,  and  after  the  sale,  was 
re-paid  by  Bell  to  Ellis  &  Allan,  together 
with  the  $12,000,  the  amount  of  his  bid. 
These  circumstances  prove  incontestably, 
that  it  was  understood  by  the  parties,  that 
the  sum  bid  was  over  and  above  the  whole 
amount  of  the  liens;  and  that  the  purchaser 
was  to  take  the  property,  not  subject  lo 
the  legal  effect  of  the  liens  upon  it  and 
other  property,  but  subject  to  the  whole 
amount  thereof.  If  not,  why  was  a  state- 
ment of  the  whole  amount,  without  credit- 
ing the  $7000,  exhibited  as  a  guide  to  the 
purchaser?  Why  did  Bell  correct  the  state- 
ment; and  especially,  why  did  he  re-pay 
the  $7000,  if  the  terms  really  were,  that  the 
purchaser  was  to  take  the  property,  subject 
only  to  the  legal  operation  of  the  liens? 
He  was  not  bound  to  re-pay  the  $7000, 
since  that  sum  was  not  then  a  lien  on  the 
land.  On  the  contrary,  if  the  purchaser 
was  to  take  the  property,  subject  to  the 
payment  of  the  aggregate  of  the  liens»  on 
the  principles  adopted  in  making  the  state- 
ment, (that  is,  subject  to  the  correction  of 
errors  of  calculation)  then  he  was  bound 
to  return  the  $7000,  as  that  sum  had  made 
no  part  of  the  estimate.  These  facts  ascer- 
tain the  real  understanding  of  the  parties, 
no  matter  what  were  the  expressions  used. 
Both  expressions  testified  to  by  the  wit- 
nesses, were  probably  used  under  the  im- 
pression, that  they  were  equivalent  to  each 
other,  as  they  certainly  were,  if  no  other 
property  had  been  included  in  Bell's  deed, 
than  the  property  included  in  the  deed  under 
which  the  sal^  was  made,  and  there  is  strong 
ground  to  believe,  that  at  the  time  of  the 
sale,  none  of  the  parties,  especially  Taylor, 
and  Ellis  &  Allan,  knew  or  believed  that 
any  property  was  conveyed  by  Bell's  deed, 
which  was  not  embraced  in  their  own: 
otherwise,  some  estimate  would  have  been 
made  of  the  portion  of  Bell's  debt,  that 
was  to  remain  a  lien  on  that  property. 

597  *In    another    point    of    view,    this 
transaction    necessarily    extinguished 

Bell's  debt  in  toto.  Bell  purchased  nothing 
but  Imboden's  equity  of  redemption,  sub- 
ject to  all  the  iivcumbrances  except  Ellis 
&  Allan's.  This  was  all  that  the  trustee 
was  authorised  by  the  deed  to  sell.  He 
did  not  sell,  nor  did  Bell  purchase,  the 
rights  of  Ellis  &  Allan.  The  $12,000  did 
not  pay  the  full  amount  of  their  debt;  and 
after  crediting  the  proceeds  of  Imboden's 
interest  in  the  property,  he  remains  a  debtor 
to  them,  and  not  to  Bell,  and  they  have  a 
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personal  demand  against  Imboden  for  that 
balance.  The  transaction  has  the  same  ef- 
fect precisely,  as  if  Imboden  himself  (as 
he  did  through  his  trustee  Taylor)  had  sold 
his  interest  to  Bell,  subject  to  all  prior 
liens,  aiid  had  paid  the  money  received 
from  Bell,  to  Ellis  &  Allan.  In  that  case, 
it  would  not  be  pretended  that  Bell  could 
Tcsort  to  any  other  property  of  Imboden, 
for  the  payment  of  any  part  of  his  debt; 
for  it  he  could,  for  the  same  reason  he 
would  be  entitled,  and  now  is  entitled,  to 
claim  the  whole  amount  of  his  debt  per- 
sonally against  Imboden.  The  whole  is 
extinguished,  or  no  part  of  it.  The  sugges- 
tion in  Bell's  answer,  that  he  is  willing  to 
submit  to  a  re-sale  of  the  property,  is  en- 
titled to  no  weight.  If  thcrt  had  been  any 
fraud  or  mistake  in  the  sale,  this  might  be 
proper.  There  was  none:  and  the  Court 
is  only  called  on  to  carry  into  effect,  a  fair 
and  unobjectionable  contract,  which,  if  in- 
jurious to  Ellis  &  Allan,  they  alone  have 
a  right  to  complain.-  Bell  does  not  stand 
in  their  shoes»  or  succeed  to  their  rights.  . 
The  decree  is,  therefore,  to  be  reversed, 
and  Samuel  Clarke,  the  trustee  in  Bell's 
deed,  and  also  in  Poagc's  deed,  to  be  de- 
creed to  hold  the  legal  title  to  the  property 
in  question,  subject  to  the  trusts  in  the 
latter  deed.  The  bill  should  be  dismissed 
as  to  other  matters,  and  each  party  pay  his 
own  costs. 


PIXTURBS. 

I.  DeflnltlDii. 

H.  Nature  of  Fixtares.  * 

m.  Flxtoret  In  a  Mannf acturing  EttabllBhment 
rV.  ReqalBites  of  a  Fixture. 

A.  Annexation. 

B.  Application  to  Purpose  to  Wlilch  tbe  Realty 
Is  Appropriated. 

C.  Intention. 
'  V.  Severance. 

A.  Effect  of  Severance. 

B.  Wlio  May  Sever. 

C.  Severance  by  Tenant 

D.  Severance  by  Act  of  God. 
VI.  Presnmptton. 

VII.  Abandonment 

A.  By  Tenant 

B.  By  Vendee. 

vnL  Landlord  and  Tenant 

A.  Agreement  of  Parties. 

B.  Bnildinffs  Brected  by    Tenant  Pursuant  to 
Covenant 

C  Bnildinffs  VolnnUrily  Erected  by  Tenant 
IX.  licvy  of  Pi.  Fa. 

A.  General  Statement 

B.  Effect  of  Annexing  Lien  Property. 

O.  Effect  of  Annexlnsr  Fixtures  to  Mortffaffed 
Real  Estate. 

I.  DBPlNinON. 

A  flxtare  in  an  article  wtaicli  was  a  chattel,  but 
wblch,  by  beinar  affixed  to  the  realty,  becomes  acces- 
sory to  it  and  parcel  of  it  Green  v.  Phillips.  S6 
Oratt  752. 

The  words  "fixtures  and  appurtenances'*  have 
jicQUired  a  pecuUar  and  appropriate  meaning,  and 
are  to  be  construed  according  to  such  meanluflr, 
having  due  reference  to  the  context  and  to  the  con- 
nection in  which  the  words  are  used.  Lewis  v. 
Rosier.  16  W.  Va.  198:  Patton  v.  Moore.  10  W.  Va. 
428.    See  1  Va.  Law  Reff.  636;  %  Va.  Law  Rear.  208. 


IL  NATURE  OP  nXTURES. 

Fixtures  are  a  part  ot  the  realty  and  pass  with  it 
Morotock  Ins.  Ck>.  v.  Rodef  er.  88  Va.  747.  M  S.  E.  Rep. 
808. 

HI.  RXTURBS  IN  A  MANUFACTURINQ   BSTABUSH- 

HENT. 

The  true  rule  in  determininsr  what  are  fixtures  in 
a  mannfacturlnsr  establishment  where  the  land 
and  buildiuffs  are  owned  by  the  manufacturer,  is 
that  where  the  machinery  is  permanent  in  its  char- 
acter, and  essential  to  the  purposes  for  which  the 
bnildinff  is  occupied,  it  must  be  regarded  as  realty, 
and  passes  with  t^e  bnildinar;  and  that  whatever  is 
essential  to  the  purposes  for  which  the  buildiuir  is 
used  will  be  considered  as  a  fixture,  although  the 
connection  between  them  be  such  that  it  may  be 
severed  without  physical  or  lasting  injury  to  either. 
Green  v.  Phillips,  96  Gratt  TBS. 

The  rule  enunciated  in  Green  v.  Phillips.  26  Gratt 
782.  is  quoted  and  approved  in  Virginia  and  West 
Virginia,  in  Shelton  v.  Ficklin.  88  Gratt  787:  Patton 
V.  Moore,  16  W.  Va.  488,  87  Am.  Rep.  780:  Morotock 
Ins.  Go.  V.  Rodefer,  88  Va.  747,  94  S.  E.  Rep.  886: 
Haskin  Wood.  etc..  Ck>.  v.  Cleveland,  etc..  Co..  04  Va. 
480, 96  S.  E.  Rep.  878:»McFadden  v.  Crawford,  86  W. 
Va.671,  16S.E.  Rep.406. 

IV.  REQUISITES  OP  A  HXTURB. 

The  true  criterion  of  a  fixture  is  the  united  appli- 
cation of  the  following  requisites;  (1)  annexation  to 
the  realty  or  somrthiuff  appurtenant  thereto: 
(9)  application  to  the  use  or  purpose  to  which  that 
part  of  the  realty  with  which  it  is  connected  is  ap- 
propriated; (8)  the  intention  of  the  party  making 
the  annexation  to  make  a  permanent  accession  to 
the  freehold.    Green  v.  Phillips,  96  Gratt  760. 

A.  ANNEXATION.— It  would  seem  absurd  and 
inconsistent  to  make  the  presence  of  a  ligature, 
belt,  screw  or  nail,  essential  to  the  operation  of  a 
rule,  which  is  founded  upon  consideration  of  a 
different  nature.    Green  v.  Phillips,  26  C^ratt  761. 

A  still,  not  fixed  to  the  freehold,  is  personal  prop- 
erty and  goea  to  the  executor,  not  to  the  heir.  Cren- 
shaw V.  Crenshaw,  9  Hen.  ft  M.  29l 

In  the  present  affe,  the  marvelous  increase  of 
manufactures  have  called  into  existence  numerous 
establishmentB.  in  which  the  building  is  mere  inci- 
dent or  accessory  to  the  machinery  or  apparatus 
which  it  contains.  As  was  said  by  Lord  Mansitild 
in  Lawton.  Ex*or  v.  Salmon,  1  H.  B1.2B0:  In  cases  of 
this  description,  to  require  substantial  or  even 
nominal  annexation,  would  exclude  thiuffs  abso- 
lutely essential  to  the  enjoyment  or  use  of  freehold, 
and  include  others  which  are  comparatively  trivial 
and  unimportant  Whatever  is  essential  to  the  pur- 
poses for  which  the  buildlnor  is  used  will  be  consid- 
ered as  a  fixture,  althousrh  the  connection  between 
them  is  such  that  it  may  be  severed  without  physi- 
cal or  lastiuff  injury  to  either.  Green  v.  PhilUps,  26 
Gratt  760. 

B.  APPLICATION  TO  PURPOSE  TO  WHICH  THE 
REALTY  IS  APPROPRIATED.-The  true  rule  de- 
duced from  all  the  authorities  seems  to  be  this: 
That  where  the  machinery  is  permanent  in  its  char- 
acter, and  essential  to  the  purpose  for  which  the 
buildinar  is  occapied.  it  must  be  regarded  as  realty, 
and  passes  with  the  buildinor:  and  that  whatever 
is  essential  to  the  purpose  for  which  the  building  is 
used  will  be  considered  as  a  fixture,  although  the 
connection  between  them  is  such  that  it  may  be 
served  without  physical  or  lasting  injury  to  either. 
Green  v.  Phillips,  26  Gratt  768. 

Whether  the  property  in  personalty  or  what  the 
law  denominates  "fixtures**  and  is  therefore  a  part 
of  the  realty  and  passes  with  it  depends  not  less 
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npon  its  relation  to  tbe  realty  and  ibe  nse  to  which 
it  was  put  than  upon  its  nature.  Morotock  Ins.  Ck>. 
▼.  Rodefer,  92  Va.  747. 24  S.  E.  Rep.  808. 

The  machinery  consisted  in  part  of  four  enor- 
mous steel  tanks,  one  hundred  and  five  feet  lonff 
and  six  and  a  half  feet  in  diameter,  the  doors  of  each 
weiiThinsT  seven  and  a  half  tons,  and  the  whole  of 
such  enormous  weisrht  that  they  had  to  be  shipped 
tn  parcels  and  put  together  on  the  premises  of  the 
appellant  This  machinery  practically  constituted 
the  Yulcanizinff  works.  No  building  was  there  until 
these  enormous  structures  had  been  put  together 
and  placed  in  position  on  heavy  solid  foundations  of 
concrete  and  brick.  The  buildin«rs  were  then 
erected  around  this  machinery,  the  whole  constitute 
ing-  one  structure  for  the  purpose  of  yulcanlziuff 
wood :  apply  IniT  the  rule  of  Qreen  v.  Phillips.  86  Qratt 
7S2,  to  the  case  at  bar  it  is  clear  that  the  machinery 
furnished  by  the  appellee  constitutes  part  of  the 
realty  and  forms  the  most  important  part  of  the 
structure  in  question.  Haskin  Wood,  etc..  Cio.  v. 
Cleveland,  etc..  Co..  04  Va.  480,  86  S.  E.  Rep.  878,  ciUnff 
Shelton  y.  Flcklln.  88  Gratt.  727;  Morotock  Ins.  Co. 
▼.  Rodefer,  98  Va.  747.  24  S.  E.  Rep.  808. 

A  tramway  built  for  the  use  of  a  furnace  is  as 
much  a  part  of  the  furnace  as  any  other  machinery, 
and  is  therefore  real  estate— a  fixture.  Childsy. 
Hurd.  88  W.  Va.  68.  0  S.  E.  Rep.  862. 

C.  INTENTION.-If  an  engine  and  boiler  have 
been  bought  by  the  owner  of  a  mill,  and  hauled  into 
the  mill  yard  with  the  bona  fide  intention  of  at- 
taching them  to  the  mill  and  they  are  necessary  for 
the  purpose  for  which  they  are  to  be  used,  they 
must  be  regarded  as  a  part  of  the  realty.  Patton 
T.  Moore.  16  W.  Va.  480. 

Indeed  the  intention  of  the  party  makinsr  the 
annexation  to  make  a  permanent  accession  to  the 
freehold  is  one  of  the  necessary  requisites  of  a  fix- 
ture.   Green  ▼.  Phillips.  26  Gratt  760. 

V.  5BVBRANCB. 

A.  EFFECT  OF  SEVERANCE.— It  is  unnecssary  to 
consider  the  question  whether  this  property  became 
a  part  of  the  freehold  or  not  By  its  subsequent 
severence  and  removal  several  miles  distant  from 
this  land,  it  was  converted,  so  far  as  the  parties  to 
this  bill  are  concerned,  into  personal  property,  and 
it  receive  this  character  from  the  date  of  its  sever- 
ance and  removal.  Pauix.  J.  Franks  v.  Cravens,  6 
W.  Va.  186. 

The  true  criterion  by  which  to  determine  whether 
that  which  was  once  a  part  of  realty  has  become 
personalty  on  being  deUched  is  that  which  was  real 
shall  continue  real,  until  the  owner  of  the  freehold 
shall  by  his  election  give  it  a  different  character. 
Patton  V.  Moore.  16  W.  Va.  488. 

B.  WHO  MAY  SEVER.— To  convert  an  article, 
which  is  part  of  the  freehold,  into  a  chattel  state  by 
severing  it  from  the  realty,  the  act  of  severance 
must  be  done  by  one  having  the  authority  or  right 
to  do  so;  and  it  must  be  severed  with  the  intention 
of  converting  it  into  a  chattel  state.  Lewis  v. 
Rosier,  16  W.  Va.  883. 

C.  SEVERANCE  BY  TENANT.— Where  certain 
brass  and  copper  fixtures  of  a  salt  furnace  had  been 
severed  by  the  tenant  and  placed  in  a  warehouse  in 
order  to  protect  them  from  thieves  and  it  was  not 
shown  by  the  record  what  the  tenants  authority  or 
right  to  so  sever  the  property  was,  that  is,  whether 
it  was  done  with  the  owner's  consent  or  not 
MooBB,  J.,  delivering  the  opinion  of  the  court  said: 
"If  done  with  the  owner's  consent  it  is  clear  from 
the  testimony  that  the  severance  was  only  tempo- 
rary and  for  the  purpose  of  safe  keeping,  and  was  not 
a  severance  of  that  permanent  nature  as  to  give  the 
chattel  character.    On  the  other  hand,  of  the  sever- 


ance was  done  by  the  tenant  without  ttaeanthorfty 
or  right  to  do  so,  then  under  the  well-established 
principles,  the  severance  could  not  change  the 
character  of  the  article.  I  am  therefore  of  opinion 
that  the  brass  and  copper  in  this  case  did  not  lose 
its  character,  as  part  of  the  realty,  by  the  severance^ 
Lewis  V.  Rosier.  16  W.  Va.  888. 

D.  SEVERANCE  BY  ACT  OF  GOD.— When  a  fiood 
washes  out  from  a  mill  the  engine,  boiler,  burrs, 
and  mill  irons,  which  were  fixtures  in  the  mill,  they 
are  not  converted  into  personal  property,  and  when 
thus  washed  out  they  are  not  sublect  to  the  levy  of 
an  execution.  Patton  v.  Moore,  16  W.  Va.  488, 87  Am. 
Rep.  780. 

VI.   PRBSUnPTION3. 

•Wheth^  the  machinery  and  apparatus  used  In 
operating  a  manufactory  are  fixtures  or  not  most 
be  determined  by  the  evidence  in  the  partlcnlir 
case,  and,  in  the  absence  of  all  evidence  on  the  sal>- 
Ject  except  the  lanffuaare  of  amortcaffeoa  the  "land 
and  buildings,  and  on  all  engines,  machines,  tools, 
appliances,  connection  attachments  and  contrlT- 
ances  of  every  kind  used  In  operating  the  manufac- 
tory." the  court  will  not  presume  that  said  engines, 
machinery,  etc,  are  not  fixtures  in  order  to  defeat 
a  recovery  on  an  insurance  policy  which  contained 
a  clause  which  avoided  the  policy  if  there  Is  a  chat^ 
tel  mortgage  on  the  property  insured.  The  exist- 
ence of  such  chattel  mortgage  is  a  matter  of  defense 
which  it  is  incumbent  on  the  company  to  prove. 
Morotock  Ins.  Co.  v.  Rodefer,  02  Va.  747,  M  S.  E.  Re^ 
808. 

VII.  ABANDONHENT. 

A.  BY  TENANT.— A  tenant  may  remove  fixtures 
which  he  has  put  on  leased  premises  at  any  time 
during  his  lease,  or  while  he  continues  tenant  bat 
after  the  expiration  of  the  lease,  and  the  surrender 
of  the  premises  to  the  landlord,  he  cannot  enter  on 
the  premises,  and  remove  any  fixtures,  for  when  he 
quits  the  premises,  leaving  his  fixtures  behind  him, 
it  will  be  presumed  he  intended  to  abandon  them. 
Childs  V.  Hurd,  82  W.  Va.  66.  0  S.  E.  Rep.  861 

B.  BY  VENDEE.— When  a  purchaser  of  real  prop- 
erty makes  permanent  improvements  thereon  at- 
tached to  the  freehold,  and  then  being  unable  to 
pay  for  it  surrenders  the  property  to  the  vendor. 
without  express  reservation  of  the  improvements, 
and  cancels  the  contract  of  purchase,  the  improve- 
ments go  with  the  property  back  to  the  vendor. 
Patton  V.  Moore.  16  W.  Va.  488,  87  Am.  Rep.  780- 

Vni.  LANDLORD  AND  TCNANT. 

A.  AGREEMENT  OF  PARTIES.-Partie8  may.  by 
agreement  fix  the  character  and  control  the  dis- 
position of  property  which,  in  the  absence  of  such 
agreement  would  be  held  to  be  a  fixture.  If  no 
absurdity,  or  general  inconvenience  will  result  from 
the  transaction.  Tunis  Lumber  Go.  y.  Dennis  Lum- 
ber Co..  07  Va.  688,  84  S.  E.  Rep.  618. 

Where  a  building  is  erected  by  one  man  upon  the 
land  of  another,  by  his  permission,  upon  an  agree- 
ment or  understanding  that  it  may  be  removed  at 
the  pleasure  of  the  builder,  it  does  not  become  a 
part  of  the  real  estate,  but  continues  to  be  a  per- 
sonal chattel  and  the  property  of  the  person  who 
erected  it  Andreyrs  v.  Auditor.  88  Gratt  1 15,  cited 
in  Shelton  v.  Ficklin,  VI  Gratt  727,  where  it  Is  said 
to  have  been  declared  by  the  court  in  the  principal 
case  as  a  principle  firmly  settled  by  numerous, 
decisions. 

B.  BUILDINGS  ERECTED  BY  TENANT  PURSU- 
ANT TO  COVENANT.— Buildings  erected  by  tenant 
on  the  leased  premises,  pursuant  to  a  covenant  In 
the  lease  which  obliges  him  to  erect  them,  are  not 
removable  as  trade  fixtures,  unless  the  rlg^ht  of 
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thereby  released.    Pattoa  ▼.  Moore.  16  W.  Va.  428, 


removal  is  expressly  or  impliedly  reserved  in  the 
lease.  Tunis  Lumber  Oo«  v.  Dennis  Lumber  Ck>..97 
Va.  82,  U  S.  E.  Rep.  614;  Peirce  v.  Orice.  09  Va.  768, 
24  S.  E.  Rep.  80S. 

A  contract  of  lease  for  a  period  of  ten  years,  with 
the  option  to  lessor  at  the  end  of  that  period  to 
renew  for  another  period  of  ten  years  upon  like 
conditions,  or  else  pay  for  the  bulldinsrs  erected  by 
the  lessee.  Is  satisfied  by  one  renewal  for  the  period 
of  ten  years,  and,  at  the  expiration  of  that  period, 
the  lessor  is  entitled  to  the  possession  of  the  leased 
premises,  includinflr  the  bnildinffs.  Peirce  v.  Grlce, 
82  Va.  763,  24  S.  E.  Rep.   882. 

C.  BUILDINGS  VOLUNTARILY  ERECTED  BY 
TENANT.— Between  landlord  and  tenant  it  Is  an  es- 
sential element  of  removable  structures  that  they 
be  erected  by  the  tenant  of  his  own  violation,  and 
for  his  own  benefit  intending  that  they  should  re- 
main his  property,  and  not  in  fulfilment  of  a  duty 
or  obligation  owlnr  by  him  to  the  lessor.  Tunis 
Lumber  Co.  v.  Dennis  Lumber  Co..  07  Va.  688,84 
S.  £.  Rep.  618. 

Whether  or  not  a  structure  erected  by  a  tenant 
on  the  leased  premises  is  a  trade  fixture,  is,  in  the 
absence  of  any  duty  or  obliaration  on  the  part  of  the 
lessee  to  erect  it.  a  question  of  fact  to  be  determined 
by  the  Jury  under  proper  instructions  from  the 
court,  Tunis  Lumber  Co.  v.  Dennis  Lumber 
Co.,  07  Va.  688,  84  S.  E.  Rep.  618. 

IX.  LEVY  OP  PI.  PA. 

A.  GENERAL  STATEMENT.-Thin^  wblch  per- 
tain to  the  realty  and  pass  under  the  denomination 
of  fixtures  are  not  the  subject  of  the  levy  of  a  fi. 
fa.  9  Bart.  Law  Pr.  801;  Mln.  Ins.  (8d  Ed.)  1082: 
Green  v.  Phillips.  26  Gratt  752:  Patton  v.  Moore,  16 
W.  Va.  428.  87  Am.  Rep.  780;  McFadden  v.  Crawford, 
86  W.  Va.  671  i  15  S.  E.  Rep.  406. 

And  equity  will  uke  jurisdiction  by  Injunction 
to  preserve  the  inheritance,  and  when  a  mill  is 
about  to  be  dismantled  by  execution  creditors  of 
the  owner,  who  have  levied  on  the  fixtures  attached 
thereto,  equity  will  interfere  to  prevent  it  Patton 
T.  Moore,  16  W.  Va.  428.  47  Am.  Rep.  780. 

Where  a  rolling  mill  company  was  operating  a 
rollinflrmill  erected  on  a  three-acre  lot,  and  had 
purchased  two  large  pieces  of  machinery,  weivhinff 
fr9m  fifty  to  sixty  hundred  weiflrht,  known  as 
"railroad  spike  machines,*'  for  the  purpose  of 
attaching  then  to  said  mill,  and  manufactur- 
Ihff  railroad  spikes  iHth  them,  had  brought 
said  machinery  on  a  car  which  was  standing 
on  a  railroad  switch  belonging  to  said  rolling 
inill  company,  near  said  mill,  on  said  lot,  one 
of  which  machines  was  unloaded  and  the  other  still 
on  the  car.  and  the  foundations  in  said  rolling  mill 
had  bean  prepared  to -receive  said  machines,  and 
while  In  this  condition  they  were  levied  on  under 
an  attachment  against  said  rolling  mill  company, 
and  sold  as  personalty,  field  that,  under  this  state  of 
facts,  said  machines  were  a  part  of  the  realty  of 
said  rolling  mill  company,  and  could  not  be  levied 
on  and  sold  as  personalty,  and  an  action  of  detinue 
for  the  recovery  of  said  machines  could  not  be 
maintained  by  the  purchaser  of  said  machines  under 
an  attachment  levied  on  them  as  personalty,  for 
the  reason  that  under  the  facts  shown  they  must 
have  been  regarded  as  part  of  the  realty.  McFad- 
den V.  Crawford.  86  W.  Va.  971, 16  S.  E.  Rep.  406. 

B.  EFFECT  OF  ANNEXING  LIEN  PROPERTY- 
—If  an  engine  and  boiler,  after  being  levied  on  un- 
der an  execution,  are  with  the  consent  of  the  exe- 
cution creditor  attached  to  a  mill  by  the  owner,  who 
la  the  debtor,  with  the  intent  that  they  shall  become 
a  part  of  the  realty*  the  lien  of  the  execution  is 


87  Am.  Rep.  780. 

C.  Ei^FBCT  OF  ANNEXING  FIXTURES  TO 
MORTGAGED  REAL  ESTATE. -If  machinery  under 
mortgage  is  placed  in  a  mill  already  mortgaged,  it 
becomes  subject  to  the  realty  mortg-age.  to  the  ex- 
tent that  is  necessary  to  keep  the  security  thereof 
unimpaired,  so  far  as  the  personalty  mortgage  is 
concerned.  If  such  machinery  is  mortgaged  to  its 
full  value,  and  it  will  not  damage  the  mill  property 
by  its  removal,  the  mortg-agee  or  purchaser  may 
remove  the  same;  otherwise,  he  must  make  good 
the  damage  caused  by  such  removal.  Hurxthal 
V.  Hurxthal,  46  W.  Va.  R84.  88  S.  E.  Rep.  287. 


596    *Cattlem«n  &  M'Cormick  v.  Veitch  and 
Others. 

December,  1886. 

Equity  Jurlsdietloa-Dlvlsloa  99  Laod.— Where  a  di- 
vision of  land  is  sought,  a  Court  of  Equity  has 
jurisdiction. 

Sme-Deflclency  In  Quantity  nf  Land  Sold.*-A  claim 
for  a  deficiency  in  the  quantity  of  land  sold,  gives 
Jurisdiction  to  a  Court  of  Equity. 

Chancery  Practice  —  General  Demurrer  —  Effect,  t— 
Where  a  bill  in  Chancery  sets  forth  various 
claims,  and  the  defendant  files  a  general  demur- 
rer, the  demurrer  will  be  over-ruled,  if  any  of  the 
claims  be  proper  for  the  jurlsdicUon  of  a  Court 
of  Equity. 

Sale  •rLand—BvlctlMi— Decree  DiaafflmilnK  Purcbas- 
er's  Title.— Quaere,  whether  an  interlocutory  de- 
cree of  a  Court  of  Equity,  disaifirming  the  title 
of  a  purchaser  of  land,  will  be  such  an  eviction  as 
will  give  him  a  right  of  action  against  his  vendor, 
under  a  covenant  for  title,  and  a  covenant  to 
warrant? 

Castleman  &  M'Cormick,  filed  a  bill  in 
the  Chancery  Court  of  Winchester,  against 
John  W.  Page,  Richard  Veitch,  Thomas 
Strode  and  D.  Lee.  The  bill  states,  that 
in  1810,  the  complainants  purchased  of 
Veitch  350  acres  of  land.  The  land  thus 
sold  by  Veitch  had  been  previously  pur- 
chased by  hini  of  Strode;  by  whom,  and 
Hugh  W.  Wormeley,  the  title  was  made  to 
the  said  Veitch.  The  title  to  the  said  land 
had  been  previously  vested  in  the  said 
Strode,  as  trustee  for  his  sister  Mary,  on 
her  intermarriage  with  the  said  Wormeley. 
This  sale  was  effected  under  a  provision  in 
the  said  marriage  settlement,  "that  the  said 
Thomas  Strode  might,  whensoever  in  his 
opinion  the  same  could  be  advantageously 
done,  sell  and  convey  the  land  aforesaid, 
and  invest  the  proceeds  of  such  sale  in 
other  lands,  to  the  same  uses,"  specified  in 


^Equity  Jurisdiction -Conpensatlon  for  Deflclencj 
In  Land.— It  Has  always  been  admitted  that  a  court 
of  equity  has  Jurisdiction  where  the  claiip  is  for  an 
abatement  or  for  cooipensation  f(^  a  deficiency  In 
land.  Crislip  v.  Cain.  19  W.  Va.  KO.  citing  Castleman 
V.  Vtiteh.i  Band.  fM,  to  the  point.  To  the  same 
effect  the  principal  case  is  cited  and  quoted  from  in 
Kelly  V.  Riley.  22  W.  Va.  849.  250.  See  further, 
monographic  note  on  "Jurisdiction"  appended  to 
Phlppen  V.  Durham,  8  Oratt  407. 

tCbancery  Practice— Qeneral  Demurrer— Effect -In 
Gay  V.  Skeen.  96  W.  Va.  588.  16  S.  E.  Rep.  65.  66.  it  is 
said,  "when  a  bill  in  equity  sets  forth  various 
claims  and  the  defendant  files  a  general  demurrer, 
the  demurrer  will  be  overruled  if  any  of  the  claims 
be  proper  for  tbe  jurisdiction  and  cognizance  of 
the  court  in  that  form  of  proceeding:  but  when 
there  is  a  demurrer  to  the  whole  bill,  and  also  to 
each  of  the  severable  claims  set  out  therein,  and  a 
part  of  those  claims  so  demurred  to  are  of  such  a 
character  as  to  authorize  no  relief  in  such  a  suit, 
the  court  should  sustain  the  demurrer  in  part,  and 
should  dismiss  so  much  of  the  bill  as  seeks  relief  in 
reference  to  matters  adjudged  bad.  and  overrule 
the  demurrer  as  to  the  residue,  and  give  a  rule 
against  the  defendant  to  answer  the  bill  as  to  such 
residue.  1  BarL  Ch.  Pr.  846,  847:  Powder  Co.  v. 
Powder  Works.  96  U.  S.  196:  Cattlenan  v.  Veitch.  SK 
Band.  (Va.).  666.** 
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the  deed  of  settlement.  Under  this  power, 
the  vendor  of  the  complainants  purchased. 
Mary  Wormeley,  however,  by  her  next 
friend,  filed  her  bill  in  the  Circuit  Court  of 
the  United  States  for  the  district  of  Vir- 
ginia, against  Wormeley,  Veitch,  the  com- 
plainants and  others,  in  which  a  decree  was 
pronounced,  setting  aside  the  said  sale  as 
a  breach  of  trust  in  Strode,  and  disaffirm- 
ing the  title  of  the  complainants,  derived 
from  Veitch,  who  purchased  of  Strode. 
They  are  now  compelled  to  look  for  in- 
demnification to  Veitch,  and  those  under 
whom     he     claimed.        They     have 

599  *fully  paid  the  purchase  money;  and 
have  a  just  demand  for  retribution, 

both  from  Veitch,  their  vendor,  and  from 
Strode.  By  the  original  contract,  the  com- 
plainants have  a  right  to  resort  to  Strode 
in  the  first  instance,  in  case  of  eviction  or 
loss  of  the  whole  or  any  part  of  the  prop- 
erty aforesaid,  conveyed  to  them  by  the 
said  Veitch.  The  de.ed  from  Veitch  to  the 
complainants  contains:  1st,  a  covenant  that 
Veitch  had  a  good  title  when  he  conveyed; 
2d,  a  covenant  to  warrant,  binding  himself 
and  his  heirs;  3d,  an  engagement  to  permit 
the  complainants  to'  avail  themselves  of 
Strode's  warranty;  4th,  an  agreement  that 
the  complainants  might  proceed  against 
him  pari  passu  with  Strode.  Thus  it  ap- 
pears, that  the  complainants  have  a  right, 
under  the  contract,  to  proceed  against 
Veitch,  for  compensation  for  the  lands  they 
have  lost. 

As  to  Strode.  The  complainants  have  a 
right,  under  his  warranty  to  Veitch,  to  in- 
demnification from  him;  and  they  have, 
moreover,  a  specific  lien  upon  the  property 
conveyed  by  deed  from  Strode  to  Lee,  as 
trustee,  for  the  benefit  of  Mary  Wormeley. 
This  deed  conveys  certain  land  in  Ken- 
tucky to  the  said  Lee,  as  trustee  aforosaid, 
in  lieu  of  the  land  which  he  had  sold  to 
Veitch,  under  the  power  in  the  marriage 
settlement,  and  which  Veitch  had  sold  to 
the  complainants.  The  land  conveyed  be- 
ing an  undivided  part  of  a  tract,  the  com- 
plainants say  that  they  cannot  have  it  laid 
ofiF,  so  as  to  enable  the  trustee  to  sell,  with- 
out the  authority  of  the  Court  of  Chan- 
cery. They  alledge  a  deficiency  in  the 
quantity  of  land  sold  by  Veitch  to  them. 
Veitch  resides  in  Alexandria,  without  the 
jurisdiction  of  the  Court;  but  a  large  sum 
of  money  is  due  to  him  from  Page. 

The  bill  prays,  that  the  value  of  the 
premises  conveyed  by  Veitch  to  the  com- 
plainants, and  the  title  to  which  has  proved 
defective,  may  be  ascertained,  and  decreed 
to  be  paid  to  the  complainants  in  the  first 
instance  by  Strode;  and,  if  not  paid  by  him, 
that  Veitch  may  be  decreed  to  pay  it:  that, 
if   necessary,    the    property    held    by 

600  Lee,  as  *trustee,  may  be  sold  by  him, 
to   effect   the   purpose   of  indemnity, 

as  far  as  it  will  go;  and  that  Page  may  be 
restrained  from  paying  the  sum  in  his 
hands,  due  to  the  said  Veitch,  until  the 
further  order  of  the  Court,  &c. 

An  order  of  publication  was  made  against 
Veitch,  as  an  absent  defendant. 

Strode  demurred  to  the  bill,  on  the 
ground,  that  its  object  was  to  recover  in- 
demnity for  the  land  sold  to  the  complain- 


ants by  Veitch,  of  which  they  pretend  that 
they  have  been  evicted;  when  it  appears, 
by  their  own  shewing,  that  they  have  not 
been  evicted  of  any  part  thereof,  and  also, 
by  the  express  terms  of  their  contract,  that 
they  were  not  authorised  to  proceed  against 
the  dejfendants,  until  they  were  actually 
evicted:  that  it  appears  further,  from  the 
proceedings  in  the  Federal  Court,  that  there 
has  been  no  final  decree  of  the  said  Court, 
evicting  the  complainants;  but  so  far  from 
it,  that  there  is  a  lien  reserved  to  them, 
on  the  said  land,  which  has  not  been  re- 
moved, and  may  never  be  removed,  but  may 
secure  the  title  and  possession  of  the  said 
land  to  the  complainants. 

Page  answered,  acknowledging  that  a 
certain  sum  was  due  from  him  to  Veitch, 
but  not  as  much  as  the  bill  had  alledged. 

The  cause  came  on  upon  the  demurrer, 
which  the  Chancellor  sustained,  and  dis- 
missed the  complainants*  bill.  From  this 
decree,  Castleman  and  M'Cormick  appealed. 

Johnson,  for  the  appellant. 

Leigh,  for  the  appellee. 

December  16.    JUDGE  CABELL: 

The  claims  of  the  appellants  against 
Strode,  are  twofold;  first,  to  make  him  per- 
sonally liable,  under  the  warranty  in 
his  deed  of  the  16th  of  September,  1810, 
for  the  land  sold  by  him  to  Veitch,  and 
by  Veitch  to  them;  and  secondly, 
601  *to  have  the  Kentucky  lands,  which 
were  conveyed  in  trust  by  Strode  to 
Lee,  by  the  deed  of  the  23d  day  of  April, 
1813,  divided,  and  a  portion  thereof  laid  ofF 
as  a  fund,  to  which  the  appellants  might 
resort  as  a  security  for  any  defect  of  title 
in  the  lands  aforesaid.  It  will  be  seen  from 
the  last  mentioned  deed,  that  in  considera- 
tion of  the  appellants  having  released  to 
Strode  a  mortgage  which  he  had  previously 
executed  on  certain  property,  for  securing 
the  title  of  the  land  sold  by  him  to  Veitch, 
and  by  Veitch  to  the  appellants.  Strode  had 
substituted  a  portion  of  the  Kentucky  lands, 
on  which  the  appellants  were  to  have  a  lien, 
in  lieu  of  the  property  embraced  in  the 
former  mortgage.  It  will  be  farther  seen, 
that  the  Kentucky  lands  were  to  be  divided 
forthwith,  and  the  portion  laid  off,  on  which 
the  appellants  were  to  have  their  lien.  The 
bill  states,  that  this  land  has  not  yet  been 
divided;  and  assign^  this  as  one  of  the 
causes  for  calling  Strode  into  Court. 

Now  although  it  may  be,  that  Castleman 
and  M'Cormick  have  not  exhibited  in  their 
bill,  such  a  case  as  would  entitle  them  to 
a  present  recovery  against  Strode,  on  the 
warranty  in  the  deed  of  the  16th  of  Sep- 
tember, 1810,  yet  it  is  perfectly  clear,  that 
they  were  entitled  to  an  immediate  division 
of  the  Kentucky  land,  in  pursuance  of,  and 
for  th^  purposes  declared  in,  the  deed  of 
April,  1813.  I  am  therefore  of  opinion,  that 
the  demurrer  was  improperly  sustained, 
even  as  to  Strode. 

As  to  Veitch,  the  case  is  still  clearer. 
As  to  him  also,  the  appellants  had  two 
grounds  of  claim;  one  for  a  deficiency  in 
the  quantity  of  the  land  sold;  the  other,  for 
the  defective  title.  Now,  even  admitting 
that  the  appellants*  bill  did  not  exhibit  a 
case  sufficient  to  support  their  claim,  on  the 
ground  of  defect  of  title;  yet  no  one  can 
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doubt  that  the  claim,  as  stated  in  the  bill, 

for    deficiency   of    quantity,    will    give    the 

Court  jurisdiction  of  the  case. 

The  decree  must  therefore  be  reversed, 

the  demurrer  over-ruled,  and  the  cause  re- 
manded for  farther  proceedings. 

€02  *I  give  no  opinion  as  to  the  effect 

of  the  decree  of  the  Federal  Court, 

referred  to  in  the  bill;  nor  on  the  construc- 


tion of  the  deeds  from  Veitch  to  the 
appellants.  They  are  questions  in  which 
he  is  deeply  interested;  and  it  will  be  time 
enough  to  decide  them  when  he  shall  be 
before  the  Court. 

The  other  Judges  concurred,  and  the  de- 
cree was  reversed.* 


^Absent  JuDoia  Obbsn  and  Oabb;  the  latter  hav- 
iaff  decided  the  canse  as  Chancellor. 
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ABATEMENT. 
If  the  defendant  in  trespass  dies  before 
verdict,  the  writ  will  abate;  but  if  after  ver- 
dict and  judgment,  the  plaintiff  has  a  right 
to  a  scire  facias  against  the  personal  repre- 
sentative of  the  defendant,  though  not 
against  his  heir  or  devisee;  and  the  per- 
sonal representative  has  a  right  to  reverse 
the  judgment,  on  appeal,  if  he  can.  Harris 
V.  Crenshaw,  14. 

ABSENT  DEBTOR. 
Where  a  foreign  attachment  is  sued  out, 
against  an  absent  debtor  and  a  resident 
garnishee,  in  a  case  equitable  in  its  nature, 
it  is  competent  to  the  Court  of  Chancery 
to  decree  between  the  debtor  and  the  gar- 
nisliee  what  may  be  due  from  the  latter 
to  the  former,  after  satisfying  the  claims 
of  the  plaintiff.  But  the  evidence,  in  such 
case,  must  arise  from  the  pleadings  and 
proofs  between  plaintiff  and  defendant. 
Templeman  v.  Fauntleroy,  434. 

ABSENT  DEFENDANT. 

1.  Under  the  act  of  Assembly  concerning 
proceedings  against  absent  defendants,  a 
Court  of  Chancery  cannot  entertain  a  suit 
to  perpetuate  testimony  and  to  decree  the 
payment  of  a  debt  contracted  in  Virginia, 
or  for  either  purpose,  against  a  defendant 
who  is  absent  from  the  State,  residing  in 
foreign  parts,  who  has  no  property  within 
the  jurisdiction  of  the  Court,  or  of  the 
Commonwealth,  and  who  is  not  a  neces- 
sary party  with  home  defendants.  Miller 
V.  Sharp,  41. 

2.  Where  the  surety  to  a  bond  has  re- 
moved from  the  country,  leaving  the  prin- 
cipal within  it,  the  obligee  may  proceed 
against  the  surety  as  an  absent  defendant, 
and  attach  any  effects  or  debts  he  may 
have  in  the  State.    Loop  v.  Summers,  511. 

ACTION  OF  DEBT. 
Quaere,  must  an  action  of  debt,  under  the 
act  of  Assembly,  be  brought  against  all  the 
parties  to  a  negotiable  paper,  or  may  it 
be  maintained  against  any  intermediate 
number?    Taylor,  &c.  v.  Beck,  316. 

ADMINISTRATION. 
It  seems  that  the  executor  or  administra- 
tor of  a  husband  who  had  survived  his  wife, 
but  who  had  never  taken  administration 
on  her  estate,  may  sue  the  guardian  of  the 
wife  for  her  estate  committed  to  him.  Tem- 
pleman V.  Fauntleroy,  434. 

ADMINISTRATOR. 
Quaere,  whether  an  administrator  de 
bonis  non  can  call  the  representative  of  a 
previous  executor  or  administrator  to  an 
account,  and  recover  any  balance  due  from 
his  testator  or  intestate  to  the  estate? 
Cocke  V.  Harrison,  494. 

604  *AMENDMENT. 

If  a  special  demurrer  is  filed  to  a 
declaration,  which   is   afterwards   amended 


in  the  point  specified  in  the  demurrer,  is- 
sues made  up  on  pleas  filed  before  the 
amendment,  a  verdict  rendered  on  those 
issues,  and  no  further  notice  taken  of  the 
demurrer,  the  demurrer  must  be  considered 
as  abandoned,  and  the  pleas  filed  to  the 
first  declaration,  as  insisted  on  as  pleas  to 
the  second.    Vaiden,  &c.  v.  Bell,  448. 

APPEAL. 

1.  An  executor  can  appeal  without  giving 
bond  and  security.  Linney's  ex'or.  v.  Holli- 
day,  1. 

2.  See  Abatement. 

3.  Where  a  judgment  of  a  County  Court 
is  reversed,  on  appeal,  by  a  Superior  Court, 
and  sent  back  for  further  proceedings,  and 
new  pleadings  and  a  second  judgment  are 
had  in  the  County  Court,  which  is  again 
carried  up  to  the  Superior  Court;  upon  an 
appeal  to  the  Court  of  Appeals,  that  Court 
may  affirm  the  first  judgment  of  the  County 
Court,  and  reverse  all  subsequent  ones. 
Horrel  v.  M* Alexander,  94. 

4.  Where  a  judgment  has  been  rendered 
in  a  Court  of  Law,  and  the  record  omits  to 
state  that  an  appeal  was  allowed,  no  evi- 
dence can  be  received  at  a  subsequent  term, 
that  the  appeal  had  been,  in  fact,  allowed, 
but  that  the  clerk  had  neglected  to  enter  it 
on  the  record.     Burch  v.  White,  104. 

5.  An  appeal  cannot  be  taken  from  a 
Chancery  Court,  on  the  gfround  that  the  ap- 
pellant has  been  improperly  decreed  to  pay 
costs.    Ashby  v.  Kiger,  165. 

6.  Where  an  action  of  replevin  is  brought, 
to  try  the  title  to  personal  property,  valued 
in  the  declaration  at  more  than  $100,  and 
judgment  is  rendered  for  the  plaintiff,  and 
$20  damages,  an  appeal  lies  to  the  Court  of 
Appeals.    Vaiden,  &c.  v.  Bell,  448. 

7.  On  an  appeal  by  executors,  from  a  de- 
cree in  favor  of  distributees  or  leg^atees,  for 
their  proportions  of  the  estate,  the  execu- 
tors ought  to  give  bond  and  security.  Por- 
ter's ex'ors.  V.  Arnold,  &c.,  479. 

8.  See  Costs,  No.  3. 

ASSETS. 
The  claim  to  an  account  of  assets  will  not 
give  equity  jurisdiction,  unless  it  can  pro- 
nounce a  final  decree  in  the  suit  in  which 
the  account  is  sought.  Randolph's  adm'x. 
V.  Kinney,  &c.,  394. 

ATTACHMENT. 
See  Rent,  No.  1,  2,  3,  4. 
AWARD. 

1.  It  is  not  universally  true,  that  notice 
should  be  given  of  the  time  and  place  of 
making  an  award.     Miller  v.  Kennedy,  2. 

2.  If  notice  be  necessary,  the  defendant 
cannot  avail  himself  of  the  want  of  it,  where 
the  submission  has  been  by  mere  act  of 
the  parties,  nor  of  corruption  or  partiality 
in  the  arbitrators,  nor  of  any  other  ex- 
trinsic circumstance  whatever,  in  an  action 
on  the  award,  or  on  the  submission  bond; 
but  his  only  redress  is  in  a  Court  of  Equity. 
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Alitcr,   if   the   submission  be   by  order   of 
Court.    Ibid. 

3.  The  doctrine  requiring  awards  to  be 
mutual,  is  now  exploded  m  the  sense  in 
which  it  was  formerly  understood.  Horrel 
V.  M'Alexander,  94. 

4.  Although  the  bond  of  submission 
states,  that  "divers  disputes  have  arisen," 
and  the  arbitrators  render  an  award  for  one 
matter  only,  yet  the  award  will  be  good, 
unless  it  appear  that  something  else  was 
in  dispute  between  the  parties.    Ibid. 

5.  A  Court  of  Equity  ought  not  to  set 
aside  an  award,  for  objections  which  might 
have  availed  in  a  Court  of  Law,  and  which 
the  party   failed  to  urge  there,  without  a 

food   excuse    for   the   omission.      Head   v, 
fuir  &  Long,  122. 

6.  An  award  cannot  be  set  aside,  either  in 
law  or  equity,  except  for  errors  apparent 
on  its  face,  misconduct  in  the  arbitrators, 
some  palpable  mistake,  or  fraud  in  one  of 
the  parties.    Ibid. 

BANKS. 

1.  Under  an  act  of  Assembly,  authorising 
a  Bank  to  hold  as  much  real  property  as 
may  be  requisite  for  its  immediate  accom- 
modation, in  relation  to  the  convenient 
transaction  of  its  business,  and  no  more, 
the  Bank  may  purchase  more  ground  than 
is  necessary  for  the  erection  of  a  banking- 
house,  build  fire-proof  houses  on  the  va- 
cant land,  for  the  greater  security  of  the 
banking-house,  and  sell  them  out  to  third 
persons.     The  Banks  v.  Poitiaux,  136. 

2.  Even  if  the  Bank  violated  its  charter 
in  so  doing,  the  only  proceeding  against  it 
would  be  by  quo  warranto;  and  the  pur- 
chasers of  the  houses  cannot  resist  a  spe- 
cific   performance    of    their    contracts,    by 

alledging  that  the  Bank  had  exceeded 
606      its   ♦powers,  in   erecting  and   selling 
the  houses.     Ibid. 

BILL  IN  CHANCERY. 

1.  It  is  error  for  a  bill  in  Chancery  to 
pray  that  testimony  may  be  perpetuated, 
and  at  the  same  time  to  ask  for  relief. 
Miller  v.  Sharp,  41. 

2.  The  plaintiff  in  a  cross  bill,  cannot 
contradict  the  assertions  in  his  answer  in 
the  original  suit.  Hudson  &  al.  v.  Hudson's 
ex'r.,  117. 

3.  A  bill  of  peace  will  not  lie,  where  the 
rights  and  responsibilities  of  the  several 
defendants,  neither  arise  from,  nor  depend 
upon,  nor  are  in  any  way  connected  with 
each  other.  Randolph's  adm'x.  v.  Kinney, 
&c.,  391. 

4.  A  bill  Quia  Timet  will  not  lie,  unless 
the  plaintiff  may  be  subjected  to  loss,  by 
the  neglect,  inadvertence,  or  culpability  of 
another.    Ibid. 

BILL  OF  EXCEPTIONS. 

1.  Where  a  bill  of  exceptions  states  a  case 
imperfectly,  the  cause  ought  to  be  remanded 
for  a  new  trial.    Brooke  v.  Young,  106. 

2.  Quaere,  whether  a  bill  of  exceptions 
which  purports  to  contain  all  the  evidence, 
and  sets  out  instead  of  the  facts,  what  the 
witnesses  swore  to  merely,  will  be  so  de- 
fective as  to  preclude  the  party  excepting, 
from  availing  himself  of  his  exceptions? 
Deems  v.  Quarrier,  &c.,  475. 


BOUNDARY. 

Ancient  reputation  and  possession,  in  re- 
spect to  the  boundaries  of  streets  in  a 
town,  are  entitled  to  more  respect  in  de- 
ciding upon  the  boundaries  of  lots,  than 
any  experimental  survey  that  may  after- 
wards be  made.  Ralston,  &c.  v.  Miller^ 
&c.,  44. 

CERTIORARI. 

A  certiorari  ought  not  to  be  granted,  to 
bring  up  a  record,  unless  the  Court  have 
some  reason  to  believe  that  a  better  record 
can  be  had.  Humphrey's  adm'r.  v.  West's 
adm'rs.,  516. 

CLERK. 

A  clerk-,  failing  to  pay  the  taxes  received 
by  him  on  law  process,  inlo  the  treasury,  ift 
liable  to  the  penalty  of  $600,  even  though 
he  should  have  accounted  for  the  same  with 
thfe  auditor.    Steptoe  v.  The  Auditor,  221. 

COLLATERAL  PROMISE. 
What   degree  of  precision,  in  an  action 
on  a  collateral  promise,  will  be  required  in 
the    declaration.       Pasteur   v,    Parker    and 
wife,  &c.,  458. 

COMPENSATION. 

1.  Where  a  specific  execution  is  refused, 
for  any  cause,  the  Court  will  decree  com- 
pensation to  a  party  who  may  have  ex- 
pended his  money  on  the  property  of 
another,  on  the  faith  of  the  contract.  An- 
thony V.  Leftwich's  representatives,  238. 

2.  A  charge  made  by  a  son-in-law,  for 
nursing  his  father-in-law,  in  his  last  illness, 
where  there  was  no  contract,  express  or 
implied,  ought  not  to  be  allowed.  Williams 
V.  Stonestreet,  559. 

CONDITION. 

1.  Where  two  parties  contract,  the  one 
to  assign  bonds,  and  the  other  to  convey 
lands,  at  the  same  time,  the  covenants  arc 
dependent  on  each  other.  Robertson  v. 
Robertson,  68. 

2.  See  Covenant,  No.  3  and  4. 

CONFESSION   OF   JUDGMENT. 

1.  A  confession  of  judgment  on  a  forth- 
coming bond  is  a  release  of  errors  in  the 
original  judgment.  M'Rae  v.  Turnpike 
Company,  160. 

2.  A  confession  of  judgment  hy  one  of 
several  joint  defendants,  is  only  mterlocu- 
tory  until  the  final  decision  of  the  cause  as 
to  the  rest;  and  the  confessing  defendant 
must  receive  the  same  judgment  as  his  co- 
defendants.     Taylor,  &c.  v.  Beck,  316. 

CONSOLIDATION  OF  ACTIONS. 
The  consolidation  of  actions  is  not  a  mat- 
ter of  strict  right,  nor  the  proper  subject  of 
a  plea,  either  in  bar  or  in  abatement;  but  is 
addressed  to  the  discretion  of  the  Court, 
and  the  proper  mode  of  bringing  it  on,  is 
by  motion  for  a  rule  to  shew  cause  why 
the  actions  should  not  be  consolidated. 
M'Rae  v.  Boast,  481. 

CONTRACTS. 

1.  The  rules  which  govern  the  construc- 
tion of  contracts.    Cobbs  v.  Fountaine,  484. 

2.  A  stipulation  to  pay  on  a  particular 
day,  unless  some  event  shall  happen,  which 
in  its  nature,  may  happen  either  before  or 
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after  that  day,  implies  that  the  money 
606      is  *to  be  paid,  if  the  event  does  not 
happen  before  that  day.    Ibid. 

CORPORATION. 

1.  See  Banks,  No.  2. 

2.  The  seal  of  a  corporation  is  not  neces- 
sary to  give  validity  to  an  agreement  for 
the  sale  of  real  property.  The  Banks  v. 
Poitiaux,  136. 

COSTS. 

1.  If  the  judgment  awarding  a  new  trial, 
directs  the  payment  of  costs  of  the  first 
trial,  without  saying  that  the  costs  shall  be 
paid  before  the  new  trial  is  had,  it  shall 
nevertheless  be  considered  a  precedent  con- 
dition.    Rixey  v.  Ward,  92. 

2.  An  appeal  cannot  be  taken  from  a 
Chancery  Court,  on  the  ground  that  the 
appellant  has  been  improperly  decreed  *to 
pay  costs.    Ashby  v.  Kiger,  165. 

3.  Where  the  appellant  fails  to  bring  up 
a  copy  of  the  record  within  the  time  lim- 
ited by  law,  and  it  is  filed  by  the  appellee, 
who  obtains  a  dismission  of  the  appeal,  the 
fee  to  the  clerk  of  the  Chancery  Cfourt  for 
the  copy  of  the  record  so  filed,  may  be 
taxed  in  the  bill  of  costs,  as  a  part  of  the 
costs  of  defending  the  appeal;  and  the  same 
rule  exists,  where  the  record  is  brought 
up  by  the  appellant.    Mahone  v.  Long,  557. 

COVENANT. 

1.  Sec  Condition,  No.  1. 

2.  In  a  contract  for  the  delivcnr  of  a  crop 
of  wheat  at  the  barn  of  the  farmer,  be- 
tween certain  days,  the  farmer  is  not  bound 
to  have  the  whole  ready  at  one  time;  but 
the  other  party  is  bound  to  use  reasonable 
industry  in  receiving  and  taking  it  away  in 
reasonable  parcels.  Lewis  v.  Weldon,  &c., 
71. 

3.  In  dependent  covenants,  when  the 
plaintiff  has  performed  a  part  for  which  he 
can  have  no  other  remedy  than  by  an  action 
on  the  covenant,  an  action  may  be  main- 
tained, in  the  same  manner  as  if  the  cove- 
nants were  independent.     Ibid. 

4.  Where  a  contract  is  made  to  deliver 
a  crop  of  wheat  at  the  barn  of  the  seller, 
before  a  certain  day,  and  the  purchaser  is 
to  pay  for  it  some  months  after  delivery, 
the  covenants  arc  dependent.     Ibid. 

5.  A  real  covenant  cannot  operate,  so  as 
to  pass  to  an  assignee  of  land,  unless  the 
vendor  has  a  capacity  to  convey  the  land 
itself,  to  which  the  covenant  is  incident. 
Randolph's  adm'x.  v.  Kinney  &  al.,  394. 

DECREE. 

1.  Where  the  representative  of  a  sheriff 
is  sued  on  account  of  an  estate  committed 
to  his  hands,  and  it  appears  that  his  deputy 
(who  is  also  sued)  had  the  entire  manage- 
ment of  the  estate,  the  Court  may  decree 
against  the  deputy  in  the  first  instance,  if 
assented  to  by  the  plaintiff,  reserving  lib- 
erty to  him  to  resort  to  the  Court,  for 
ulterior  decrees  against  the  other  parties; 
but  if  such  assent  be  not  given,  it  is  the 
duty  of  the  Court  to  decree  between  the 
defendants,  in  order  to  throw  the  burthen 
on  the  person  ultimately  liable.  Cocke  v. 
Harrison,  &c.,  494. 

2.  Quaere,   whether   an   interlocutory   de- 


cree of  a  Court  of  Equity,  disaffirming  the 
title  of  a  purchaser  of  land,  will  be  such  an 
eviction  as  to  give  him  a  right  of  action 
against  his  vendor,  under  a  covenant  for 
title,  and  a  covenant  to  warrant  Castle- 
man  &  M'Cormick  v.  Veitch,  &c.,  598. 

DEED. 

1.  A  deed  to  indemnify  a  sherifiF  against 
the  consequences  of  a  return  of  "ready  to 
satisfy,"  when,  in  fact,  the  money  had  not 
been  paid,  will  be  good,  the  return  day 
of  the  execution  being  past  before  the  date 
of  the  contract  of  indemnity.  Kemper  v. 
Kemper  &  al.,  8. 

2.  See  Sheriff,  No.  1,  and  Execution,  No. 
1  and  2. 

3.  Where  a  purchaser  acquires  the  rights 
of  certain  legatees  to  their  undivided  por- 
tions of  their  father's  estate,  and  the  con- 
veyances recite  that  the  widow  is  entitled 
to  a  life  estate  in  the  same  property, 
whereas,  in  truth,  she  has  only  an  estate 
for  years,  the  conveyance  will,  neverthe- 
less, be  good  for  the  whole  amount  of 
interest  possessed  by  the  widow.  Wiselcy 
V.  Findlay  &  al.,  361. 

4.  Where  a  deed  reserves  to  the  grantor 
a  power  inconsistent  with  the  avowed  ob- 
ject for  which  the  deed  is  made,  it  will  be 
null  and  void  as  against  creditors  and  pur- 
chasers.   Lang  V.  Lee  &  al.,  410. 

5.  See  Husband  and  Wife,  No.  2,  3,  4. 

6.  See  Sheriff,  No.  2. 

DEFENDANTS. 
In   what   cases  a  Court  of   Equity  may 
render  a  decree  between  defendants.  Cocke 
V.     Harrison,     &c.,    494.      Tcmplcman     v. 
Fauntleroy,  434. 

607  *DEMURRER. 

1.  Where  a  second  plea  is  filed 
which  contains  the  same  matter  as  the  first, 
the  plaintiff  ought  not  to  be  put  to  the 
hazard  of  a  demurrer,  but  the  Cfourt  ought 
to  reject  it  on  motion.  Reed  v.  Hanna's 
ex*or.,  56. 

2.  See  Amendment. 

3.  Where  a  bill  in  Chancery  sets  forth 
various  claims,  and  the  defendant  files  a 
general  demurrer,  the  demurrer  will  be 
over-ruled,  if  any  of  the  claims  be  proper 
for  the  jurisdiction  of  a  Court  of  Equity. 
Castleman  &  M'Cormick  v,  Veitch,  &c,  598. 

DEMURRER  TO  EVIDENCE. 

1.  On  a  demurrer  to  evidence,  the  only 
question  for  the  consideration  of  the  Court, 
is,  whether  the  evidence  supports  the  issue 
or  not;  and  the  judgment  is,  that  it  docs 
or  does  not  support  it.  Humphreys'  adm'r. 
V.  West's  adm'rs.,  516. 

2.  After  the  demurrer  is  joined,  the  jury 
may  either  be  discharged,  and  (if  the  judg- 
ment be,  that  the  evidence  does  support  the 
issue)  a  writ  of  enquiry  of  damages  is 
awarded;  or  the  jury,  then  impanelled,  may 
assess  conditional  damages.    Ibid. 

DOWER. 
A  widow  cannot  be  barred  of  her  dower, 
by  a  devise  of  an  estate  for  years;  and  a 
provision  in  personal  estate  cannot  bar  her 
dower  in  real  estate.  Wiseley  r.  Findlay 
&  al.,  361. 
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EASEMENT. 
Sec  Highway. 

EJECTMENT. 

1.  What  variation  between  a  verdict  and 
judgment  in  ejectment  will  be  permitted. 
Camden  &  al.  v.  Haskill,  462. 

2.  Several  tenants,  claiming  severally 
parts  of  the  land  sued  for,  may  be  sued  in 
one  action  of  ejectment.    Ibid. 

3.  If  several  demises  are  laid  in  the  dec- 
laration, from  several  lessors,  and  the 
Court  give  judgment  for  the  plaintiff  to 
recover  "his  terms  yet  to  come,  the  judg- 
ment will  be  sustained,  and  the  plaintiff 
can  only  have  one  execution.    Ibid. 

4.  Where  a  verdict  in  favor  of  a  defend- 
ant, in  ejectment,  is  founded  in  mistake 
and  produces  injustice,  it  is  both  the  right 
and  duty  of  the  Court  to  grant  a  new  trial. 
Deems  v,  Quarrier,  &c.,  475. 

EJUSDEM  GENERIS. 
See  Residuary  Devise. 

ENDORSER. 

An  endorser  of  a  note,  whether  negotia- 
ble or  not,  is  a  competent  witness  in  a 
suit  between  the  holder  and  maker,  to 
prove  that  the  note  was  given  for  an  usu- 
rious consideration.  Taylor,  &c.  r.  Beck, 
316. 

ENTRY. 

An  entry  may  be  introduced,  as  pre- 
sumptive evidence  before  the  jury,  to  iden- 
tify the  calls  of  the  patent;  but  not.  to 
furnish  particulars  of  description  not  con- 
tained in  the  grant,  nor  to  invalidate  or  to 
aid  the  legal  title  of  which  the  patent  is  the 
foundation.     Camden  &  al.  v.  Haskill,  462. 

EQUITY. 

1.  Where  personal  property  is  taken  in 
execution,  and  a  third  person  applies  to  a 
Court  of  Equity  to  stop  the  sale,  on  the 
ground  of  a  prior  incumbrance,  the  Court 
has  no  jurisdiction  in  such  a  case;  the  rule 
being,  that  a  Court  of  Equity  cannot  inter- 
fere where  the  plaintiff  claims  as  an  incum- 
brancer merely;  and  when  he  claims  as 
owner  of  the  property,  it  can  only  interfere 
in  cases  where,  from  the  peculiar  nature 
of  the  property,  and  circumstances  of  the 
case,  the  remedy  at  law  is  incomplete. 
Bowyer,  &c.  v.  Creigh,  &c.,  25. 

2.  The  general  principles  of  equitable 
jurisdiction.     Ibid. 

3.  See  Absent  Defendants,  No.  1. 

4.  A  Court  of  Equity  will  not  interfere 
to  prevent  the  payment  of  the  purchase 
money  of  land,  unless  the  title  to  the  land 
is  questioned  by  a  suit  either  prosecuted 
or  threatened,  or  unless  the  purchaser  can 
shew  clearly  that  the  title  is  defective. 
Ralston,  &c.  v.  Miller,  &c.,  44. 

5.  A  Court  of  Equity  will  not  correct 
abuses  merely  public;  and  therefore,  it  will 
not  interfere  to  prevent  a  public  nuisance, 
unless  the  party  asking  its  aid  can  shew  that 
some  private  injury  is  actually  sustained, 
or  justly  apprehended  by  him.  Beveridge 
V.  Lacey,  63. 

6.  See  Bill  in  Chancery,  No.  2. 

7.  See  Award,  No.  2,  5,  6. 

8.  A   Court   of   Equity  will   not   restrain 


the  sale  of  slaves  under  execution,  in  be- 
half of  a  third  person  who  claims  them 
under  a  prior  conveyance  to  him,  unless 
they  seem  to  possess  some  peculiar  value, 
which  cannot  be  compensated  for  in  dam- 
ages. Allen  V.  Freeland,  170. 
608  *9.  In  regard  to  slave  property,  a 

Court  of  Equity  ought  to  use  a 
greater  latitude  in  applying  its  restraining 
power,  than  in  other  personal  property. 
Ibid. 

10.  A  Court  of  Equity,  has  jurisdiction 
to  relieve  against  a  judgment  founded  on 
a  gaming  debt,  although  the  party  failed 
to  defend  himself  at  law,  and  gives  no 
good  reason  for  such  failure.  Skipwith  %k 
Strother  &  al,  214. 

11.  Quaere,  if  the  defendant  who  won  the 
money,  can,  by  his  answer,  impeach  the 
contract,  so  as  to  affect  the  interests  of  his 
assignee,  previous  to  putting  in  the  answer? 
Ibid. 

12.  If  the  defendant,  who  won  the  money, 
admits  part  of  the  original  contract  to  have 
been  on  a  gaming  consideration,  but  asserts 
that  the  remainder  is  founded  on  a  lawful 
consideration,  a  Court  of  Equity  ought  not 
to  dissolve  the  injunction  as  to  the  part 
said  to  be  good,  and  refuse  to  dissolve  it 
as  to  the  rest,  but  should  injoin  the  whole, 
and  leave  the  case  to  be  regularly  proceeded 
in,  as  in  other  cases.    Ibid. 

13.  Where  it  is  proved  that  part  of  a 
bond  is  on  gaming  consideration,  and 
another  part  on  lawful  consideration,  a 
Court  of  Equity  will  relieve  against  the 
part  which  is  vicious,  and  sustain  that  which 
is  good;  the  obligor  being  plaintiff  in  equity. 
Ibid. 

14.  The  principles  which  govern  a  Court 
of  Equity,  in  decreeing  a  specific  execution 
pf  a  parol  contract  for  land,  in  part  per- 
formed. Anthony  v.  Leftwich's  represen- 
tatives, 238. 

15.  What  difjFerence  between  the  allegata 
and  probata  will  be  allowed  in  such  a  case. 
Ibid. 

16.  A  specific  execution  will  not  be  de- 
creed, where  its  operation  would  be  harsh 
on  any  person  concerned.    Ibid. 

17.  If  a  specific  execution  is  refused  for 
any  cause,  the  Court  will  decree  compensa- 
tion to  a  party,  who  may  have  expended  his 
money  on  the  property  of  another,  on  the 
faith  of  such  contract.    Ibid. 

18.  The  principles  on  which  such  com- 
pensation will  be  made.    Ibid. 

19.  The  power  of  a  Court  of  Equity  to 
grant  partition  is  not  discretionary,  but  ex 
debito  justitioe;  and  wherever  a  plaintiff 
has  a  right  to  partition  at  law,  he  has  the 
same  right  in  equity.  Wiseley  v.  Findlay 
&  al.,  361. 

20.  In  a  suit  brought  by  a  purchaser  of 
the  interests  of  devisees  for  a  partition,  it 
is  not  regular  to  impeach  the  conveyances 
to  him,  on  the  ground  of  fraud  or  mistake. 
Ibid. 

21.  The  consent  of  two  of  the  parties 
cannot  give  jurisdiction,  where  the  objection 
appears  on  the  face  of  the  bill,  and  there 
are  many  other  parties.  Randolph's  adm'x. 
V.  Kinney  &  al.,  394. 

22.  See  Bill  in  Chancery,  No.  3  and  4. 

23.  See  Absent  Debtor. 
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24.  What  accounts  are  necessary  to  be 
taken,  in  a  case  where  the  representatives 
of  many  estates  are  before  the  Court,  and 
their  liabilities  are  different.  Cocke  v. 
Harrison,  &c.,  494. 

25.  A  Court  of  Equity  will  refuse  to  re- 
scind a  contract,  in  many  cases  where  it 
would  also  refuse  to  decree  a  specific  per- 
formance.   Thompson  v.  Jackson,  504. 

26.  If  fraud  is  not  charged  in  the  bill,  it 
cannot  be  proved  by  the  evidence.     Ibid. 

27.  If  a  surety  and  his  principal  are  sued 
in  equity,  and  the  creditor  has  parted  with 
any  security  by  which  the  debt  or  a  part 
of  it  might  have  been  paid,  the  surety  will 
be  discharged  pro  tanto.  Loop  v.  Summers, 
511. 

28.  In  such  case,  the  principal  should  be 
brought  before  the  Court,  before  a  decree 
can  be  obtained  against  the  surety.    Ibid. 

29.  See  Absent  Defendant,  No.  2. 

30.  Where  personal  property  is  conveyed 
by  deed  of  trust,  and  a  claim  is  set  up  by 
a  third  person,  a  Court  of  Equity  ought 
not  to  injoin  a  sale  under  the  deed,  but 
should  leave  the  party  to  his  legal  remedy. 
Poage  V.  Bell  &  al.,  586. 

31.  Where  a  division  of  land  is  sought,  a 
Court  of  Equity  has  jurisdiction.  Castle- 
man  &  M'Cormick  v.  Veitch  &  al.,  598. 

32.  A  claim  for  a  deficiency  in  the  quan- 
tity of  land  sold,  gives  jurisdiction  to  a 
Court  of  Equity.    Ibid. 

33.  Quaere,  whether  an  interlocutory  de- 
cree of  a  Court  of  Equity,  disaffirming  the 
title  of  a  purchaser  of  land,  will  be  such 
an  eviction  as  will  give  him  a  right  of  ac- 
tion against  his  vendor,  under  a  covenant 
for  title,  and  a  covenant  to  warrant?     Ibid. 

34.  See  Fraud,  No.  2. 

ESTATE  TAIL. 
What  words   in  a  will   create  an  estate 
tail.    Goodrich  v.  Harding  &  al.,  280. 

ESTOPPEL. 
The   definition   and   incidents   of  a   legal 
estoppel.      Boiling  v.   The   Mayor,   &c.   of 
Petersburg,  563. 

EVIDENCE. 

1.  See  Boundary. 

2.  Parol  evidence  of  declarations  of  the 
testator,  cannot  be  received  to  explain  the 
intention  of  the  bequest.  Evidence  to  prove 
the  situation  of  the  property  may  be  ad- 
mitted.   Puller's  ex'ors.  v.  Puller,  83. 

3.  Where  a  will  has  been  regularly  proved 

in  a  Court  of  Probate,  and  afterwards 
609       *destroyed  by   the   enemy,  with   the 

book  in  which  it  was  recorded,  its 
contents  may  be  proved  by  parol  evidence. 
Smith.  &c.  V,  Carter,  &c.,  167. 

4.  See  Endorser. 

5.  The  rules  of  evidence  which  govern 
questions  of  insanity.  Burton,  &c.  v.  Scott, 
&c.,  399. 

6.  The  declarations  of  one  interested  in 
a  matter  in  controversy,  and  operating 
against  his  own  interest,  may  be  given  in 
evidence;  but  if  his  interest  arose  after  the 
declarations,  they  cannot  be  received  as 
evidence.     Ibid. 

7.  In  an  action  between  two  persons,  a 
statement  or  account  in  writing  by  a  third 
person,  shewing  the  amount  for  which  the 


defendant  is  liable,  is  not  evidence,  although 
that  person  was  the  agent  employed  by 
the  defendant,  in  procuring  the  perform- 
ance of  the  contract.  Pasteur  v.  Parker 
and  wife,  &c.,  458. 

8.  See  Entry. 

9.  Where  a  check  is  given  by  the  plaintiff 
to  the  defendant,  and  many  years  after- 
wards, the  defendant  executes  a  note  to 
the  plaintiff,  for  the  accommodation  of  the 
former,  it  will  be  presumed  that  the  check 
has  been  settled  or  accounted  for.  M'Rae 
V.  Boast,  481. 

10.  The  report  of  commissioners,  and  a 
decree  thereupon,  is  not  conclusive  evidence 
against  one  who  was  not  a  party  to  the 
suit.    Loop  V.  Summers,  511. 

11.  The  rule,  that  parol  evidence  is  inad- 
missible to  alter,  add  to,  or  explain,  a  writ- 
ten agreement,  is  founded  on  the  general 
rules  of  evidence,  in  which  writing  stands 
higher  in  the  scale,  than  mere  parol  testi- 
mony.    Ratcliffe  v.  Allison,  537. 

12.  In  the  case  of  contracts  respecting 
land,  this  general  idea  receives  weight  from 
the  circumstance  that  you  cannot  contract 
at  all,  on  that  subject,  but  in  writing.    Ibid. 

13.  The  rule  applies  in  every  case,  where 
the  question  is,  what  is  the  agreement. 
But  collateral  circumstances  attending^  an 
agreement  may  be  proved  by  parol  evi- 
dence. And  these  circumstances  may  be 
gone  into,  in  every  case,  by  a  defendant 
who  resists  the  specific  execution  of  an 
agreement.    Ibid. 

EXECUTION. 

1.  A  return  of  "ready  to  satisfy,"  when, 
in  fact,  the  execution  had  not  been  levied, 
is  not  a  false  return,  in  the  legal  sense;  and 
a  deed  to  indemnify  the  sheriff  against  the 
consequences  of  such  return,  will  be  good, 
the  return  day  of  the  execution  being  past 
before  the  date  of  the  contract  of  indem- 
nity.   Kemper  v.  Kemper  &  al.,  8. 

2.  Although  such  a  deed  affords  no  se- 
curity to  indemnify  the  sheriff  for  any  fines 
for  not  returning  an  execution,  yet  if  actual 
payments  be  made  by  the  party  indemnify- 
ing, in  discharge  of  any  fine,  such  payments 
will  stand.    Ibid. 

3.  See  Sheriff,  No.  1. 

4.  On  a  distringas  fi.  fa.  the  sheriff  cannot 
distrain  the  very  property  for  which  the 
execution  issued;  nor  can  he  seize  and  sell 
it  to  pay  the  damages  mentioned  in  the 
execution.  Jordan's  adm'x.  v.  Williams, 
501. 

EXECUTOR. 

1.  An  executor  can  appeal  without  griving 
bond  and  security.  Linney's  ex'or.  v.  Holli- 
day,  1. 

2.  On  an  appeal  by  executors,  from  a 
decree  in  favor  of  distributees  or  legatees, 
for  their  proportions  of  the  estate,  the  ex- 
ecutors ought  to  give  bond  and  security. 
Porter's  ex'ors.  v.  Arnold  &  al.,  479. 

FEME  COVERT. 

1.  See  Wills,  No.  7. 

2.  See  Sexton  v.  Pickering,  468. 

FORTHCOMING  BOND. 

1.  See    Confession   of  Judgment,    No.    1. 

2.  Where  judgment  is  obtained  against 
a  principal  and  surety  to  a  bond,  and  the 
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Jatter  gives  a  forthcoming  bond,  which  is 
forfeited,  the  original  judgment  is  not 
thereby  satisfied,  although  any  further  pro- 
ceedings on  it  will  be  barred,  until  the 
forthcoming  bond  shall  be  quashed.  Ran- 
dolph's adm'x.  V,  Randolph,  490. 

3.  Where  a  forthcoming  bond  is  given, 
and  the  debtor,  on  the  day  of  sale,  pays  to 
the  creditor  the  full  amount  of  the  debt, 
interest  and  costs,  except  the  sheriff's  com- 
mission, the  bond  will  be  forfeited,  and  a 
motion  will  lie  upon  it.  Bernard  v.  Scott's 
adm'r.,  522. 

4.  No  formal  issue  need  be  joined  on  a 
motion  on  a  forthcoming  bond  as  the  plead- 
ings may  be  ore  tenus,  and  the  Court  may 
pronounce  judgment  on  the  evidence. 
M'Kinster  v.  Garrott  &  al.,  554. 

5.  Where,  on  the  day  of  sale  mentioned 
in  the  forthcoming  bond,  the  property  is 
on  the  spot  before  1  o'clock,  but  not  deliv- 
ered to  the  sheriff  until  after  4  o'clock,  this 
will  not  be  good  delivery  under  the  act  of 
1S21,  in  certain  cases,  and  the  bond  will  be 
forfeited.    Ibid. 

FRAUD. 
1.  What  circumstances  establish  fraud  in 
a  sale.    Allen  v.  Frecland,  170. 
610  *2.  In    a   suit   brought   by   a   pur- 

chaser of  the  interests  of  devisees 
the  conveyances  to  him,  on  the  ground  of 
fraud  or  mistake.  Wiseley  v.  Freeland  & 
al.,  361. 

3.  Where  one  man  recommends  another 
to  a  third  as  being  worthy  of  trust,  by 
which  the  person  recommended  obtains  a 
credit,  the  party  recommending  shall  be 
answerable  for  any  lo§s  the  other  party 
may  sustain  in  consequence  of  the  credit, 
if  he  knew,  at  the  time,  that  the  party  for 
whom  he  vouched  was  not  trust-worthy. 
Lang  V.  Lee  &  al.,  410. 

4.  If  fraud  is  not  charged  in  the  bill,  it 
cannot  be  proved  by  the  evidence.  Thomp- 
son V.  Jackson,  504. 

GAMING. 
See  Equity,  No.  10,  11,  12,  13. 

GARNISHEE. 

See  Absent  Debtor. 

HIGHWAY. 

A  public  highway  only  vests  in  the  Com- 
monwealth a  right  of  passage,  but  the  free- 
hold and  the  profits  (such  as  trees  upon  it, 
and  mines  under  it)  belong  to  the  owner 
of  the  soil,  who  has  a  right  to  all  remedies 
for  the  freehold,  subject,  however,  to  the 
easement.     Boiling  v.  Mayor,  &c.,  563. 

HOTCHPOT. 

1.  The  principles  which  govern  the  doc- 
trine of  hotchpot.  Hudson  &  al.  v.  Hud- 
son's ex'or.  &c.,  117. 

2.  By  the  act  of  1785,  advancements  of 
real  estate  are  only  to  be  brought  into 
hotchpot  with  real  estate  descended,  and 
personal  advancements,  only  with  personal 
estate.  But  the  law  has  been  changed  in 
this  respect,  by  the  revisal  of  1819.  Wil- 
liams V.  Stonestreet,  559. 

3.  Neither  rents  nor  profits  of  land,  given 
as  an  advancement,  ought  to  be  brought 
into  hotchpot.  But  where  a  father  shall 
permit  a  child  to  rent  out  his  land,  and  to 


receive  the  rents  thereof  for  his  or  her  use, 
such  rents  shall  be  brought  into^  hotchpot, 
as  an  advancement  of  personal  estate.   Ibid. 

HUSBAND  AND  WIFE. 

1.  See  Joint-Tenants. 

2.  The  certificate  of  magistrates  of  other 
States  has  been  sufficient  evidence  of  the 
execution  of  a  deed  by  a  feme  covert,  since 
the  act  of  1814;  but  until  the  act  of  1819, 
the  certificate  of  such  magistrates  was  not 
evidence  of  the  execution  of  deeds  by  other 
persons  than  feme  coverts.  Sexton  v,  Pick- 
ering, 468. 

3.  The  deed  of  a  feme  covert,  to  be  valid, 
must  be  executed  by  the  husband  also.   Ibid. 

4.  But  if  it  appears  by  sufficient  evidence, 
that  the  deed  was  executed  by  a  feme 
covert,  it  would  be  completely  valid  as  to 
her,  if  it  appears,  by  the  testimony  of  even 
a  single  witness,  that  it  has  been  executed 
by  the  husband  also.    Ibid. 

INCREASE. 
A  bequest  of  a  female  slave  and  her  in- 
crease, ought  to  be  construed  to  apply  only 
to  future  offspring,  if  the  expression  be 
not  enlarged  by  the  context  of  the  will,  or 
other  admissible  evidence.  Puller's  ex'ors. 
V.  Puller,  83. 

INJUNCTION. 

1.  No  person  can  injoin  a  judgment  at 
law,  to  which  he  is  not  a  party;  but  if  he 
is  aggrieved,  he  should  pray  an  injunction 
to  the  execution.  Jordan's  adm'x.  v.  Wil- 
liams, 501. 

2.  See  Equity,  No.  30. 

INSANITY. 
The  rules  of  evidence  which  govern  ques- 
tions of  insanity.    Burton,  &c.  v.  Scott,  &c., 
399 

INSTRUCTIONS. 

1.  It  is  the  right  of  the  parties  to  demand, 
and  the  duty  of  the  Court  to  grive  instruc- 
tions to  the  jury,  within  proper  limits. 
Brooke  v.  Young,  106. 

2.  But  if  a  party  asks  for  instructions  on 
points  of  fact  as  well  as  law,  the  Court  is 
not  bound  to  separate  the  fact  from  the 
law,  but  may  refuse  the  instruction  alto- 
gether.   Ibid. 

INTEREST. 

Although  a  defendant  is  restrained  from 
paying  money,  by  attachment,  he  ought, 
nevertheless,  to  pay  interest,  during  the 
time  he  was  so  restrained,  if  he  continues 
to  hold  the  money.    Templeman  v.  Fauntle- 

roy,  434. 
611  *JEOFAILS. 

1.  Under  the  statute  of  Jeofails  of 
1819,  the  omission  to  alledge  property  in 
the  plaintiff,  in  the  declaration,  is  cured 
after  verdict.    Vaiden  v.  Bell,  448. 

2.  Quaere,  if  a  declaration  sets  out  a 
cause  of  action  which  is  clearly  bad,  will 
the  statute  of  jeofails  (1819)  cure  the  error 
after  verdict?  Pasteur  v.  Parker  and  wife, 
&c.,  458. 

3.  In  a  declaration  on  a  collateral  prom- 
ise, the  plaintiff  should  aver  notice  to  the 
guarantor,  of  the  performance  of  the  act 
contemplated  by  the  promise,  and  perhaps, 
of  a  failure  to  pay  by  the  person  in  whose 
favor  the  undertaking  was  made;  but  the 
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omission  of  these  averments  will  be  cured 
by  the  statute  of  jeofails,  after  verdict.  Ibid. 
4w  A  declaration  which  charges  only  that 
the  defendant  "hath  not,  and  does  refuse 
to  pa^/'  without  alledging  that  he  has  not 
paid,  IS  good  upon  general  demurrer.  Cobbs 
V.  Fountaine,  484. 

JOINT-TENANTS. 
An  estate  given  to  husband  and  wife,  is 
not  a  joint-tenancy,  and  therefore  not  af- 
fected by  our  act  of  Assembly,  concerning 
joint  rights  and  obligations.  In  such  an 
estate,  each  party  takes  the  entirety,  and 
the  survivor  takes  the  Whole,  not  by  sur- 
vivorship, but  by  virtue  of  the  original 
conveyance.    Thornton  v.  Thornton,  179. 

JUDGMENT. 

1.  See  Clerk. 

2.  See  Fothcoming  Bond,  No.  2. 

3.  If  the  judgment  be  ambiguous  in  its 
terms,  the  appellate  Court  cannot  make 
it  certain,  upon  the  ground  that  the  clerk 
of  a  County  Court  might  have  moulded  it 
into  form,  because  it  was  only  an  entry  on 
the  minutes.  Humphreys'  adm*r.  v.  West's 
adm'rs.,  516. 

JURISDICTION. 
The  consent  of  two  parties  cannot  give 
jurisdiction,  where  the  objection  appears 
on  the  face  of  the  bill,  and  there  are  many 
other  parties.  Randolph's  adm'x.  v.  Kin- 
ney &  al.,  394. 

LIMITATIONS. 

1.  Where  the  characters  of  administrator 
and  distributee  unite  in  the  same  person, 
who  holds  possession  of  personal  property 
in  the  former  character,  for  more  than  five 
years,  his  rights  as  distributee  will  not  be 
barred  by  the  statute  of  limitations.  Vai- 
den  V.  Bell,  448. 

2.  There  is  no  limitation  by  statute,  to 
an  action  of  debt  or  scire  facias  on  a  judg- 
ment, except  only  in  the  case  of  a  judgment 
on  which  no  execution  has  been  taken  out; 
and  except  in  cases  of  executors  and  ad- 
ministrators, on  a  judgment  against  their 
testator  or  intestate.  Randolph's  adm'x. 
V.  Randolph,  490. 

MILLS. 

1.  A  petition  for  leave  to  build  a  mill, 
where  the  bed  of  the  stream  belongs  in 
part  to  the  petitioner,  will  be  sufficient, 
upon  shewing  that  fact,  although  the  peti- 
tion itself  does  not  state  it,  but  on  the 
contrary,  states  that  the  bed  of  the  stream 
belongs  to  the  Commonwealth.  Mead  & 
al.  V.  Haynes,  33. 

2.  A  petition  to  build  a  mill  may  be  ore 
tenus.    Ibid. 

NEW  TRIAL. 

1.  When  a  new  trial  is  granted  for  in- 
sufficient damages,  it  is  not  necessary  to 
state,  on  the  record,  the  grounds  of  award- 
ing it.     Rixey  v.  Ward,  52. 

2.  If  the  judgment  awarding  a  new  trial, 
directs  the  payment  of  costs  of  the  first 
trial,  without  saying  that  the  costs  shall 
be  paid  before  the  new  trial  is  had,  it  shall 
nevertheless  be  considered  a  precedent  con- 
dition.   Ibid. 

3.  A  new  trial  may  be  granted  in  favor 
of  a  plaintiff  in  ejectment,  where  the  ver- 


INDEX 

diet  is   founded  in  mistake  and  produces 
injustice.    Deems  v.  Quarrier,  &c.,  475. 

4.  A  new  trial  can  only  be  had  upon  mo- 
tion, as  the  Court  is  not  bound  ex  mero 
motu,  to  grant  a  new  trial.  The  appellate 
Court  cannot  grant  a  new  trial,  without 
such  motion  in  the  inferior  Court.  Hum- 
phreys' adm'r.  v.  West's  adm'rs.,  516. 

NUISANCE. 
Sec  Equity,  No.  5. 

PAROL  AGREEMENT. 

1.  If  two  coterminous  owners  of  land 
agree,  by  parol,  to  establish  a  line  between 

them,  which  they  both  knew,  and 
612      which,  in  *truth,  was  different  from 

the  true  line,  the  title  does  not  pass 
thereby.    Har/is  v,  Crenshaw,  14. 

2.  But  if  the  line  was  run  and  marked  as 
a  dividing  line  between  them,  and  it  was 
agreed  upon,  by  parol,  as  the  line;  if  there 
were  two  processionings  of  a  part  thereof, 
and  the  parties,  and  those  claiming  under 
them,  acquisced  in  the  said  line  for  20 
years,  it  is  equivalent  to  a  surrender  of  the 
possession  of  any  land,  which  may  be  cut 
off  by  the  said  line,  although  it  might  have 
belonged,  before  the  line  was  run,  &c.  to 
the  other  party.    Ibid. 

PARTITION. 
See  Equity,  No.  19. 

PLEADING. 

1.  Where  a  second  plea  is  filed  contain- 
ing the  same  matter  as  the  first,  the  plain- 
tiff ought  not  to  be  put  to  the  hazard  of  a 
demurrer;  but  the  Court  ought  to  strike  it 
out,  on  motion.  Reed  v,  H anna's  ex'or., 
66. 

2.  Where  a  condition  precedent  is  al- 
ledged,  in  the  declaration,  to  have  been 
performed,  or  offered  to  have  been  per- 
formed, after  the  day  appointed  for  its 
performance,  the  declaration  will  be  fatally 
defective.     Robertson  v.  Robertson,  68. 

3.  If  the  breach  in  a  declaration  is  not 
sufficiently  laid,  it  will  nevertheless  be 
good,  after  verdict,  if  the  necessary  facts 
are  stated,  though  imperfectly.  Horrel  v, 
M'Alexander,  94. 

4.  See  Amendment. 

5.  See  Jeofails,  No.  1,  2,  3,  4. 

PRESUMPTION. 

1.  Long  acquiescence  in  the  settlement 
of  a  decedent's  estate  will*  be  a  bar,  in 
equity,  to  an  investigation  of  its  propriety. 
Hudson  &  al.  v.  Hudson's  ex'or.,  117. 

2.  Where  dealings  are  had  between  mer- 
chant and  planter,  for  a  number  of  j'ears, 
accounts  rendered  from  year  to  /ear, 
balances  struck,  &c.  and  the  planter  pays 
up  the  balance  due  from  him;  such  accounts, 
after  an  acquiescence  for  an  unieasonable 
length  of  time,  will  be  a  bar  to  any  future 
settlement.     Irvine  v.  Robertson,  &c.,  549. 

3.  Uninterrupted  possession  of  real  es- 
tate for  27  years  is  not  a  sufficient  ground 
for  presuming  a  grant.  Boiling  t=.  The 
Mayor,  &c.,  563. 

PROBATE. 
1.  A  paper  in  the  nature  of  a  will,  by  a 
feme  covert,  disposing  of  her  .separate  per- 
sonal estate,  ought  to  be  admitted  to  pro- 
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bate  in  the  proper  Court  a»id  letters  of 
administration  granted  to  the  persons 
named  in  the  paper  as  executors.  \\>st  v. 
West's  cx*ors.,  373. 

2.  See  Evidence,  No.  o 

3.  The  will  of  a  married  wnman  of  her 
separate  estate  in  personal  property,  uutrht 
to  be  admitted  to  prob.i'.e.  West  v.  Wesi's 
ex'ors.,  373. 

QUIA  TIMET. 
See  Bill  in  Chancery,  No.  4. 
REAL  PROPERTY. 

1.  See  Parol  Agreement,  No.  l  and  :i. 

2.  Quaere,  whether  stijls,  cardinjf  ma- 
chines, and  things  rif  the  lil:e  natun*,  are 
to  be  considered  as  real  or  personal-  prop- 
erty?   Poagc  V.  Bell  »\:  a1.,  :»Si. 

3.  A  question  concerninj^  real  propeiry, 
depending  on  the  const  n'ct'on  of  a  iltred, 
is  a  proper  subject  for  a  Court  of  Law.  Ibid. 

RENT. 

1.  Where  an  attachment  is  issued  against 
the  estate  of  a  tenant,  for  rent  to  becoiae 
due  at  a  future  day,  on  the  oath  of  the 
landlord  that  he  has  sufficient  grounds  to 
suspect  that  his  tenant  will  remove  his  ef- 
fects out  of  the  county  or  corporation,  l.e- 
fore  the  expiration  of  his  term.  &c.  it  is 
not  competent  for  the  tenant,  on  the  return 
of  the  attachment,  to  plead  that  his  land- 
lord had  not  sufficient  grounds  to  suspect 
that  the  tenant  was  about  to  remove,  &c. 
Redford  v.  Winston,  148. 

2.  An  attachment  in  such  case  cannot 
issue  for  more  than  the  rent  next  due.   Ibid. 

3.  Quaere,  whether  a  replevin,  either  at 
common  law  or  under  statute,  will  lie  in 
such  a  case?    Ibid. 

4.  It  seems,  that  a  personal  judipnenl  can- 
not be  rendered  against  a  tenant  in  such 
a  case.    Ibid. 

REPLEADER. 
It  seems  that  if  no  boundaries  are  set 
out  in  the  count  in  a  writ  of  right,  and 
nothing  occurs  in  the  progress  of  the  cause 
to  supply  the  defect,  and  enable  the  Co-irt 
to  give  judgment,  and  the  sheriff  to  deliver 
possession,  the  Court  might  refuse  to  give 
judgment,  and  send  the  cause  back  for  a 
repleader,  the  issue  being  immaterial.  Boi- 
ling V.  The  Mayor,  &c.,  663. 

013  *REPLEVIN. 

1.  See  Rent,  No.  3. 

2.  A  writ  of  replevin  lay  at  common  law 
for  all  goods  unlawfully  taken;  and  this 
was  the  law  of  Virginia,  until  the  act  of 
182.1,  which  abolished  that  writ  in  all  cases, 
except  those  of  distresses  for  rent.  Vaiden, 
&c.  V.  Bell,  448. 

3.  That  act  is  not  retrospective,  and  does 
not  affect  a  case  where  the  action  was 
brought  and  the  judgment  rendered,  be- 
fore its  passage.    Ibid. 

4.  The  omission  to  give  bond  and  security 
before  the  issuing  of  the  writ,  does  not 
invalidate  the  writ,  but  only  subjects  the 
sheriff  to  an  action  by  the  defendant.    Ibid. 

5.  See  Jeofails,  No.  1. 

6.  The  defendant  cannot  plead  several 
pleas  in  replevin,  by  our  statute;  but  the 
error  will  be  cured  by  verdict.    Ibid. 


RESIDUARY  DEVISE. 
A  residuary  devise  which  contains  an 
enumeration  of  certain  articles  of  personal 
property,  and  adds,  "all  the  estate  not  be- 
fore devised,  including  my  gig  and  saddle 
horses,"  is  not  a  general  residuary  devise, 
but  shall  be  construed  to  include  only 
property  of  the  same  kind  as  the  articles 
enumerated.     Minor's  ex'x.  v.  Dabney,  191. 

SCIRE  FACIAS. 
See  Limitations,  No.  2. 
SHERIFF. 

1.  A  deed  executed  for  the  purpose  of 
indemnifying  a  sheriff  for  the  fines,  &c.  in- 
curred by  him,  arising  from  his  failure  to 
return  an  execution,  or  for  any  conse- 
quences of  a  prospective  failure  in  his  duty, 
is  void.    Kemper  v.  Kemper  &  al.,  8. 

2.  Where  land  is  sold  by  a  deputy  sheriff 
for  his  principal,  for  non-payment  of  taxes, 
and  a  conveyance  made  by  the  deputy,  it 
is  indispensably  necessary  to  prove,  that 
the  one  is  sheriff  and  the  other  his  deputy. 
Rockbold  V.  Barnes,  &c.,  473. 

3.  A  sheriff,  tc  whom  the  estate  of  a 
decedent  is  committed,  is,  to  all  intents  and 
purposes,  an  administrator,  under  the 
present  law,  whatever  he  may  have  been 
previously;  and  therefore,  is  responsible  for 
the  due  administration  of  the  estate,  after 
his  office  of  sheriff  expires.  Cocke  v.  Har- 
rison, &d.,  494. 

4.  See  Decree,  No.  1. 

5.  See  Forthcoming  Bond,  No.  3. 

SLANDER. 
See  New  Trial,  No.  1. 

SLAVES. 
1.  See  Increase. 
g.  See  Equity,  No.  8,  9. 

SPECIFIC  PERFORMANCE. 
See  Equity,  No.  14,  15,  16,  17,  18,  25;  and 
Evidence,  11,  12,  13. 

SURETY. 

1.  A  surety  who  pays  money  "» oluntarily 
on  a  judgment  absolutely  barred,  loses  his 
remedy  against  his  principal;  but  a  pay- 
ment cannot  be  said  to  be  voluntary,  as 
long  as  the  judgment  can  be  eutorced  in 
any  way,  either  by  scire  facias  or  artion  of 
debt.     Randolph's  adm'x.  v.  Ran^lolph,  4C»0. 

2.  See  Equity,  No.  27,  and  .Absent  De- 
fendant, No.  2. 

TAXES 
See  Clerk  and  Sheriff,' No.  2. 

TRESPASS. 

1.  An  action  of  trespass  quare  clausum 
fregit,  is  not  converted  into  an  action  de 
bonis  asportatis,  by  an  allegation  in  the 
declaration,  that  trees  cut  were  carried 
away;  and  therefore  the  rule  actio  per- 
sonalis moritur  cum  persona,  applies  to 
such  an  action.     Harris  v.  Crenshaw,  14. 

2.  See  Abatement. 

VENDOR. 
See  Covenant,  No.  5. 

VERDICT. 
Special  verdicts  leave  no   room  for  pre- 
sumption.    Boiling  V.  The  Mayor,  &c.,  563. 
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WATER  COURSES. 
A  person  owning  lands  on  one  side  of  a 
stream  not  navigable,  is  entitled  to  a  moiety 
ol  ihe  bed  of  the  stream.     Mead  &  al.  v. 
Haynes,  33. 

614  ♦WILLS. 

1.  See  Increase. 

2.  See  Evidence,  No.  3. 

3.  The  remedy  pointed  out  in  the  3d  sec- 
tion of  the  act  for  the  relief  of  persons 
who  may  be  injured  by  the  destruction  of 
records,  1  Rev.  Code,  516,  is  only  cumula- 
tive, and  does  not  deprive  the  party  of  his 
remedy  at  common  law.  Smith,  &c.  v. 
Carter,  &c.,  167. 

4.  See  Residuary  Devise. 

5.  See  Estate  Tail. 

6.  The  words  temporal  goods  may  be 
borrowed  from  the  preamble  of  a  will,  and 
coupled  with  a  devising  clause,  to  enlarge 
a  life  estate  into  a  fee  simple.  Goodrich 
V.  Harding  &  al.,  280. 

7.  What  words  in  a  will  give  a  separate 
estate  in  personal  estate  to  a  wife,  so  as  to 
enable  her  to  bequeath  it  West  v.  West's 
ex'ors.,  373. 


WRIT  OF  RIGHT. 

1.  In  a  writ  of  right,  where  the  demand- 
ant proves  an  actual  seisin  in  deed,  or  pedis 
positio,  the  tenant  cannot  defend  himself 
by  shewing  a  better  outstanding  title  in 
another;  but  where  the  demandant  relics 
upon  a  constructive  seisin,  the  tenant  may 
shew  an  elder  patent,  or  better  title,  in 
another.    Boiling  v.  The  Mayor,  &c.,  563. 

2.  A  disseisor  may  maintain  a  writ  of 
right  against  a  stranger,  who  cannot  pro- 
tect himself  under  the  better  right  of  the 
disseisee.  .  Ibid. 

3.  See  Highway. 

4.  See  Presumption,  No.  3. 

5.  Where  the  mise  is  joined  on  the  mere 
right,  it  is  not  competent  for  the  tenant 
to  give  in  evidence  non-tenure,  or  any  other 
matter  in  abatement;  but  such  matters  must 
be  specially  pleaded,  as  at  common  law. 
Boiling  V.  The  Mayor,  &c.,  563. 

6.  Where  the  boundaries  of  land  are  de- 
fectively set  out  in  the  count,  and  the  ten- 
ant joins  the  mise,  he  cannot  afterwards 
complain  of  the  defect    Ibid. 

7.  See  Repleader. 
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